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PREFACE 


Since the publication of the Sixth edition enactment! of 
great importance, such as The Motor Vehicles Act IV of iLq ! 
the Indian Income-tax (Amendment) Act VII of 1939, The Trade 
Marks Act (V of 1940), The Arbitration Act (X of 1940), tO 
Excess Profits lax Act (XV of 1940) have been passed. So far 
as the Indian Companies Act, the Indian Insurance Act, The 
Indian Ii\come-tax Act and the Excess Profits Tax Act are con- 
cerned, numerous Amending Acts have been added to the Statute 

00 in quick succession. These have been incorporated in this 

edition. ' r 


s uhial, the demand for a new edition was persistent and 
01 ers were registered far in advance. We have therefore ventured 

in th °I ^ ie r sevent ^ edition, despite the abnormal increase 
conditLns 11 ^ ^ Pnntln g materials owing to the present war 

whirV» lk ° CC T rec J t0 us that, in view of the numerous enactments 

bulk it a J C ill DCCn added and die consequent increase in the 

in three voUef r° handk ^ P ublication if h is published 
Acts from A tl r tu firSt , volume conta,ns alphabetically the 

between th* A ' 1C rcmain mg Acts will be distributed evenly 
ween the ot cr two volumes. X 

March A l 2 AC h l° f , any . im P° rtance published up to the end of 
1942 up to th^l f inc ° r P° Tiitcd - Subsequent Acts passed in 
second ^and L ate ° f P ubllcatlon have also been included in the 

“ X. end * t™' J h ' Seen drongh, np 

T'U n 

been put C ir 'f f ial Amendments of the Court-Fees Act have 
those relating trLn^e 0 an ApP end ' x t0 the first volume, and 
the third volumeJ S P Act Wil1 be added at the end of 

Madras, 
ao ~~ 3 — 1942. 


Publishers. 
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THE GOVERNMENT OF INDIA (ADAPTATION OF ACTS 

OF PARLIAMENT) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE 

The 18 th day of March, 1937. 

Present: — The King's Most Excellent Majesty in Council. 

Whereas by sub-section (5) of section three hundred and eleven of 
the Government of India Act, 1935 (hereafter in the recitals to this Order 
referred to as “the Act”) it is provided that any Act of Parliament containing 
references to India or any part thereof, to countries other than or situate outside 
n ia or other than or situate outside British India, to His Majesty’s dominions, 
o a ritish possession, to the Secretary of State in Council, to the Governor- 
enera in Council, to a Governor in Council or to Legislatures, courts or 
u ormes m, or to matters relating to the government or administration of, 
f -* a ’ or India, shall have effect subject to such adaptations and modifi- 

t - nS w u * S Ma i est y Council may direct, being adaptations and modifica- 
W 1C a PP ea r to His Majesty in Council to be necessary or expedient in 
l^^ Ucnce °* provisions of the Act or of the Government of Burma Act, 

eight <T N h WHER . EA ? b y sub-section (2) of section one hundred and seventy- 

guarani a e , ct is provided that all enactments relating to any such loan’s, 

as are rpf an i otb ? r b nanc ia1 obligations of the Secretary of State in Council 

loans rC crrC( to ' n sub-section (1) of that section shall in relation to those 

tions' anrT^VL^ an( ^ ligations continue to have effect with certain substitu- 

in Counrii s . ucb otber modifications and such adaptations as His Majesty 
council may deem necessary: 

Majesty bv N q IF : rea . s u nder section three hundred and twenty of the Act His 
hundred and thiJT ™ ( ~' ounc ' 1 bas appointed the first day of April, nineteen 
than the provision^ aS tbe ^ ate ° n wbicb tbe provisions of the Act, other 
l in the Order ,? 0t . art ^ thereof, are, subject to any exceptions mentioned 
^ lo con te into force: 

accordanc^wItR 1 IV AS a tb * s Order has been laid before Parliament in 

nine of the A t K P ro visions of sub-section (1) of section three hundred and 
Houses of Pn r and an a< ?dress has been presented to His Majesty by both 
Order: r iament P ra yiug that an Order may be made in the terms of this 

k 
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Now, therefore. His Majesty, in the exercise of the said powers and of 
all other powers enabling him in that behalf, is pleased, by and with the advice 
of His Privy Council, to order, and it is hereby ordered, as follows : — 


\ This Order may be cited as The Government of India (Adapta- 
tion of Acts of Parliament) Order, 1937, and shall come into operation on 
the first day of April, nineteen hundred and thirty-seven. 

2 The Acts of Parliament referred to in the Schedule to this Order 
shall have effect subject to the adaptations and modifications specified in the 

said Schedule. 


3 In any Act of Parliament passed before the commencement of this 
Order and not referred to in the Schedule thereto references to the revenues 
f India shall be construed, in relation to the period after the establishment 
of the Federation of India, as references to the revenues of the Federation 
and in relation to the period between the commencement of Part III of the 
Government of India Act, 1935, and the establishment of the Federation, as 
references to the revenues of the Governor-General in Council. 


4 . The provisions of this order which adapt or modify any Act by trans- 
ferring functions to another authority shall not render invalid any order, bye- 
law, rule or regulation duly made, or anything duly done, before the commence- 
ment of this Order and any such order, bye-law, rule, regulation or thing may 
be revoked, varied or undone in like manner, to the like extent and in the like 
circumstances as orders, bye-laws, rules, regulations or things made or done by 
the authority to which the functions are transferred. 

5. Nothing in the Aden Colony Order, 1936, shall be construed as requir- 
ing that references in Acts of Parliament to India or British India shall continue 
to be construed as including references to Aden. 


THE SCHEDULE. 

Part I. 

[Omitted as the relevant amendments have been carried out in their appro- 
priate places ] . N 


THE GOVERNMENT OF INDIA (ADAPTATION 
, OF INDIAN LAWS) ORDER, 1937. 

N .B . — The Acts and Regulations contained in these volumes arc to be taken 
as subject to the amendments made by the Government of India ( Adaptation of 
Indian Laws) Order, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 18 th day of March, 1937. 

Present : — The King's Most Excellent Majesty in Council. 

Whereas by section two hundred and ninety-three of the Government of 
India Act, 1935 (hereafter in the recitals to this Order referred to as "the Act"). 
His Majesty is empowered by Order in Council to provide that as from such 
date as may be specified in the order any law in force in British India or in any 
part of British India shall, until repealed or amended by a competent legislature 
or other competent authority, have effect subject to such adaptations and modifica- 
tions as appear to His Majesty to be necessary or expedient for bringing the pro- 
visions of that law into accord with the provisions of the Act: 


3 
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And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section ( 1 ) of section three hundred and 
nine of the Act and an .address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 

Order: W 

Now, therefore, His Majesty, in the exercise of the said powers and M 
all other powers enabling him in that behalf, is pleased by and with the advice 
His Privy Council to order, and it is hereby ordered as follows:— 1 

1 This Order may be cited as The Government of India ( Adaptatioi^ 
of Indian Laws) Order, 1937, and shall come into operation on the first day 
of April, nineteen hundred and thirty-seven 

2 (1) In this Order the expression “Indian law” means a law as defined 
in section two hundred and ninety three of the Act. 

(2) The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. The Indian Laws mentioned in the Schedules to this Order shall, until 
repealed or amended by a competent Legislature or other competent authority, 
have effect subject to the adaptations and modifications directed by those Sche- 
dules to be made therein or, if it is so directed, shall cease to have effect 

4. (1) Whenever an expression mentioned in the first column of the table 
hereinunder printed occurs (otherwise than in a title or preamble or in a citation 
or description of an enactment) in a Central or Provincial Act or Regulation, 
whether an Act or Regulation mentioned in the Schedules to this Order or not, 
then, unless that expression is by this Order expressly directed to be otherwise 
adapted or modified, or to stand unmodified, or to be omitted, there shall be 
substituted therefor the expression set opposite to it in column two of the said 
table 


Table of General Adaptations . 

( 1 ) ( 2 ) 

Governor-General of India in Council: Governor- Central Government. 
General of India: Governor-General in Council: 

Governor-General: Government of India. 


Governor in Council: Governor (except in the expres- Provincial Govern- 

sion “Governor’s Province”): Lieutenant Governor ment 
in Council: Lieutenant Governor: Chief Commissioner 
(f xc ®pt in the expression “Chief Commissioner’s Pro- 
vince”) : Local Government: Local Administration. 


Gazette of India: Local official gazette: local gazette: 

any other expression denoting a gazette in which 

official notices of a government are published, not 

jeing the gazette of a district or other sub-division of 
a Province. 


Official. Gazette^ 

y / y'l 



Adv ocnt-> f - j; j > C. u 

4 


Any reference to the Governor (or Lieutenant Governor) of a nam£d 

rovinte in Council shall be treated for the purposes of this paragraph a /“if 

1 were a reference to the Governor (or Lieutenant Governor) in Council of that 
• rovince. 


lmlr 

• 4 


law ^ A direction in the Schedules to this Order that a specified Indian 
striJ. [ sectl ° n or portion of an Indian law shall stand unmodified shall be con- 
anct* r€ ,/ as a direction that it is not to be modified or adapted in accord- 
1 t ‘ le foregoing provisions of this paragraph 
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5. (1) Where this Order requires that in any specified Indian law, or in 
any section or other portion of an Indian law, certain words shall be substituted 
for certain other words or that certain words shall be omitted, that substitution 
or omission, as the case may be, shall, except where it is otherwise expressly 
provided, be made wherever the words referred to occur in that law, or, as 
the case may be, in that section or portion . 

(2) Where this Order requires that in any Indian law a plural noun shall 
be substituted for a singular noun or vice versa , or a masculine noun for a 
neuter noun or vice versa, there shall be made also in any verb or pronoun in 
the sentence in question such consequential amendment as the rules of grammar 
may require. 

6. (1) The following provisions shall have effect where any Indian law 
which under this Order is to be adapted or modified has before the commence- 
ment of this Order been amended, either generally or in relation to any parti- 
cular area, by the insertion or omission of words, or the substitution of words 
for other words: — 

» (a) Effect shall first be given in the amending law to any adaptation or 

modification required by paragraphs three and five of this Order to be made 
therein; ^ 

( b ) the original law shall then be amended, either generally or, as the 
case may be, in its application to the particular area, so as to give effect to the 
directions contained in the amending law or, where any adaptation or modifica- 
tion has fallen to be made under sub-paragraph (a), in that law as so adapted 
or modified ; and 

(c) all adaptations or modifications required by this Order to be made in 
the original law shall then be made in that law' as so amended, except so far as 
in the case of any particular area they may be inapplicable. 

(2) In this paragraph references to the amendment of a law by the 
insertion or omission of words or the substitution of words do not include 
references to an amendment which is effected merely by directing that certain 
words shall be construed in a particular manner. 


7 . Subject to the foregoing provisions of this Order, any reference by 
whatever form of words in any Indian law in force immediately before the 
commencement of this Order to an authority competent at the date of the pass- 
ing of that law to exercise any powers or authorities, or discharge any func- 
tions, in any part of British India shall, where a corresponding new authority 
has been constituted by or under any Part of the Government of India Act, 1935, 
for the time being in force, have effect until duly repealed or amended as if it 
were a reference to that new authority. 


t , • 8 o, In any l aw > n force immediately before the commencement of 

,s r er reference by name or description to any territory shall, unless 

"L™ ^ i"? 1 ? a PP ears or unless it has been, or is by this Order, other- 

thof no^ rCSS y P rov, ded, be construed as a reference to the territory which bore 

taininfr thaP ans " ere d to that description at the date when the enactment con- 
taming that name or description came into operation: 

Bihar nr T’ e( that ,n the application of any enactment to Madras, Bombay, 
Bombav Cent I aI £ rovinfes ' references in that enactment to Madras, 

as exclusive nf ° r thc P" 1 ™ 1 Prov,nces - as the case may be, shall be construed 
from on thn f s ° mi i ch those Provinces respectively as was separated thcre- 
from on the constitution of the Provinces of Orissa and Sind. 

tn ait^r P rov,s, °. ns of this Order which adapt or modify Indian laws so as 
he manner in which, the auth6rity by which, or the law under or in 

Rules 9 and in N \*n. ES ‘ u . the A fcent, East India Railway, has been 

0. Where by a notification appointed as the agent of thc Secretary of 
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accordance with which, any powers are exercisable, shall not render invalid any 
notification, order, commitment, attachment, bye-law , rule or regulation duly 
made or issued, or anything duly done, before the commencement of this Order; 
and any such notification, order, commitment, attachment , bye-law, rule, regula- 
tion or thing may be revoked, varied or undone in the like manner, to the tike 1 
extent and in the like circumstances as if it had been made, issued or done afW 
the commencement of this Order by the competent authority and under and U 
accordance with the provisions then applicable to such a case. 1 

10. Save as provided by this Order, all powers which under any law in 
force in British India, or in any part of British India, were immediately before^ 
the commencement of Part III of the Government of India Act, 1935, vested in, 
or exercisable by, any person or authority shall continue to be so vested or 
exercisable until other provision is made by some legislature or authority em- 
powered to regulate the matter in question. 

11. Nothing in this Order shall affect the previous operation of, or any- 
thing duly done or suffered under, any Indian law, or any right, privilege, 
obligation or liability already acquired, accrued or incurred under any such law, 
or any penalty, forfeiture or punishment incurred in respect of any offence 
already committed against any such law. 

12. For the avoidance of doubt it is hereby declared that — 

(a) nothing in this Order transferring or assigning any functions to the 
Central Government shall be construed as excluding those functions from the 
operation of section one hundred and twenty-three or section one hundred and 
twenty-four of the Government of India Act, 1935; 

( b ) the transfer by this Order to a Provincial Government of any juris- 
diction therefore exercisable by the Local Government of the Province shall not 
be construed as excluding that jurisdiction from the operation of sub-section (2) 
of section two hundred and ninety-six of the said Act ; 

(c) nothing in this Order shall affect the provisions of any Order in 
Council for the time being in force made under section one hundred and fifty- 
eight, section one hundred and fifty-nine or section one hundred and sixty of the 
said Act (which empower Orders to be made regulating the relations of India 
and Bumia as to their monetary systems, relief from double taxation, customs, 
anc ancillary and related matters), or under any corresponding provisions in the 
Government of Burma Act, 1935 ; and 

(d) no repeal effected by this Order shall affect the operation of sub- 
paragraph (2) of paragraph fifteen of the Government of India (Commence- 
ment and Transitory' Provisions) Order, 1936 

1 c e u e omitted as the amendments have been carried out in the Main Acts. ] 


T ?x?t>9? VERNMENT OF INDIA (ADAPTATION OF 
INDIAN LAWS) SUPPLEMENTARY ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

[29 th July, 193; 

Present. The King's Most Excellent Majesty in Council. 

India aY* H £ S ,ky section two hundred and ninety-three of the Government < 
1 (hereafter in the recitals to this Order referred to as “the Act” 

State to receive nroSTw '• , the A * cnt » Eas* India Rahway, continues 

concerning the East Tndfa r? •? eSpCCt °J <? ses bc tbc Agent of the Secretary of State ai 
after the * a, a Railway and where service of notice on him in cases concerni 

Crown nl^ t. men ; of Ind »a Act, 1935 no — 

vin Uc o P f e R er Q haS >, C " a PPointed’, then by 

of hfiia (Ad*n..c nd L 0 t°1. the Government 1939 yxx.^.j 

(Adaptation of Indian Laws) Order, 154=A.I.R. 1939 All. 277. 
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His Majesty is empowered by Order in Council to provide that as from such 
date as may be specified in the Order any law in force in British India or in any 
part of British India shall, until repealed or amended by a competent legislature 
or other competent authority, have effect subject to such adaptations and modifi- 
cations as appear to His Majesty to be necessary or expedient for bringing the 
provisions of that law into accord with the provisions of the Act: 

And whereas in exercise of the said powers an Order in Council called 
the Government of India (Adaptation of Indian Laws) Order, 1937 (hereafter 
in this Order referred to as “the Principal order”) has been made: 

And whereas by sub-section (2) of section three hundred and nine of 
the Act His Majesty in Council is empowered to vary any Order in Council pre- 
viously made under the Act: 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section ( 1 ) of section three hundred and 
nine of the Act and an address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 

Order : 

Now, therefore, His Majesty, in the exercise of the said powers, and of 
all other powers enabling him in that behalf, is pleased by and with the advice 
of His Privy Council to order, and it is hereby ordered, as follows: — 

1. This Order may be cited as The Government of India (Adaptation 
of Indian Laws) Supplementary Order, 1937. 

2. The Schedules to the Principal Order shall be modified as directed in 
the Schedule to this Order, and shall have effect, and be deemed always to have 
had effect, as so modified. 

THE SCHEDULE 

Modifications of Schedule I to the Principal Order. 

\Otnittcd as the amendments have been carried out in the Main Acts. ] 


THE ORISSA LAWS REGULATION (I OF 1936) 

Fort St. George, the 7th April, 1936. 

. New Delhi, the 1st April, 1936 

No. 143 1 36- P.— Whereas by the Government of India (Constitution 
of Orissa) Order. 1936, His Majesty has been pleased to direct that the provi- 
sions of section 71 of the Government of India Act (except sub-section (4) 
thereof) hereinafter called “the said section”, shall apply to the whole of 
Orissa ; i - r - • . /■ • - ( 

And whereas the Local Government of Orissa has proposed to the 
Governor-General in Council drafts of the following Regulations, together with 
the reasons for proposing the same; 

And whereas the Govemor-Gepcral in Council has taken the said drafts 
and reasons into consideration and has approved the drafts and the same have 
received the assent of the Governor-General on the first day of April, 1936. 

In pursuance of the direction contained in sub-section (2) of the said 
section, the said Regulations are published in the Gazette of India. 

REGULATION No. I OF 1936 

A Regulation to declare the law in force in the Prmsince of Orissa. 

Whereas it is expedient to declare the law in force in the Province of 
Orissa; It is hereby enacted as follows: — 


The Orissa Laws Regulation (I of 1936) . 

Short title, extent and 1. (l)This Regulation may be called The 

commencement. Orissa Laws LegULAIION, 1936. 

(2) It extends to the whole of the Province of Orissa except the districts 
of Angul and the Khondmals and the tracts of country specified in section 2 of 
the Ganjam and Vizagapatam Act, 1839. 

(3) It shall come into force on the 1st day of April, 1936. 

2. In this Regulation the expression “areas transferred to Orissa” means 

areas transferred to the Province of Orissa by the 
Definition Government of India (Constitution of Orissa) Order, 

1936 


Cesser of the Madras District Police Act, 1859, and extension 

of the Police Act, 1861 . 


. 3. (1) The Madras District Police Act, 1859, 

District Police Act, 1859, til i cc * I .* . . — . 

and extension of the Police shall take effect in the areas transferred to Orissa 

Act, 1861. from the Presidency of Madras. 

(2) All appointments, rules and orders made, powers and duties confer- 
red or imposed and all other things done under the Madras District Police Act, 
1859, shall be deemed, so far as may be, to have been respectively made, confer- 
red, imposed or done under the Police Act, 1861 . 


Cesser of the Madras 4. (1) The Madras Civil Courts Act, 1873, and 

Civil Courts Act, 1873, and the Central Provinces Courts Act, 1917, shall cease to 

Courts Act* *191 7, and°«ten- extend a " d the Bengal, Agra and Assam Civil Courts 
sion of the Bengal, Agra Ac *» 1887, shall extend to the areas transferred to 
and Assam Civil Courts Orissa from the Presidency of Madras and the Central 
Act, 1887. Provinces. 

(2) All Courts constituted, appointments, rules and orders made, juris- 
<liction and powers conferred and other things done under the Madras Civil 
Courts Act, 1873, or the Centra] Provinces Courts Act, 1917, shall, so far as 
may be, be deemed to have been respectively constituted, made, conferred or 
done under the Bengal, Agra and Assam Civil Courts Act, 1887. 

Cesser of th e Central 5. (1) The Central Provinces Local Self-Gov- 

Government ernment Act > 192 °* sha11 cease to extend and the 

extension of the Central Central Provinces Local Self-Government Act, 1883, 
Provinces Local Self- ' s hereby extended to the areas transferred to Orissa 
Government Act, 1883. from the Central Provinces. 

(2) All notifications, orders, schemes, rules, forms and by-laws issued, 
made or prescribed under the Central Provinces Local Self-Government Act, 

883, are hereby extended so far as they are applicable, to the areas transferred 
to Onssa from the Central Provinces. 

(3) (a) The areas transferred to Orissa from the Central Provinces shall, 
or the purposes of the Central Provinces Local Self-Government Act, 1883, 

Ik- deemed to be part of the district of Sambalpur and to be under the control 
and administration of the Sambalpur District Council. 

( h) The Provincial Government may nominate not more than three 
persons to be members of the Sambalpur District Council to represent the afore- 
sai areas, and the persons so nominated shall, notwithstanding anything con- 
1 * n the Central Provinces Local Self-Government Act, 1883, or the rules 

a ,C deemed to be members of the Sambalpur District Council, 
-i . s ‘} a ‘! hold office as such members until representatives of the said areas are 

IftSi \ n accordance with the Central Provinces Local Self-Government Act, 
and the rules made thereunder. 
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M ad ra?' Depu ty* ' ° Collectors A f ^ Section 3 °f the Madras Deputy Collectors 
Act, 1914. Act, 15 hereb >' repealed. 

7. Subject to the provisions of paragraphs 16 and 17 of the Government 

of India (Constitution of Orissa) Order, 1936, all 
Construction of certain enactments other than enactments repealed by this 

Province ‘o /'orissa^ ** ‘ Regulation made by any authority in British India 

and all notifications, orders, schemes, rules, forms and 

bye-laws issued, made or prescribed under such enactments, which were, imme- 
diately before the 1st day of April, 1936, in force in any of the areas compris- 
ed in the Province of Orissa, shall, in their application to such areas, be con- 
strued as if references therein by whatever form of words to the authorities, 
territory or gazettes mentioned in column 1 of the First Schedule were refer- 
ences to the authorities, territories or gazettes respectively mentioned or refer- 
red to opposite thereto in column 2 of the said Schedule. 

8 Nothing in any law in force in the Province of Orissa which requires 

that the draft of any notification, order, scheme, rule, 

,o C be rt tn n ap P p r Sir*o°noUfi- " r shall before being made by the Pro- 

cations, orders, etc. vincial Ciovemment be laid on the Table of, or be 

approved by, 1 [the Chamber or Chambers of a Pro- 
vincial Legislature] or which requires that any objections or suggestions made 
in any manner whatsoever by ’[such Chamber or Chambers] with respect to 
any such draft shall be considered by the Provincial Government or which con- 
fers on M a Chamber or the Chambers of a Provincial Legislature] the power 
to make any modifications in any such draft, shall apply to any notification, 
order, scheme, rule, form or bye-law made or issued by the Government of 
Orissa. 


Repeal of certain enact- 
ments. 


enactments. 

Extension of the applica- 
tion of certain enactments. 


9. The enactments specified in the Second Sche- 
dule are hereby repealed. 

10. The enactments specified in the Third Schedule are hereby amended to 

Amendments of certain tbc extent and in the manner mentioned in the fourth 

column thereof. r 

1 1 . The enactments specified in the Fourth 
Schedule arc hereby extended to the areas specified in 
the fourth column thereof. 

12. All notifications, orders, schemes, rules, forms and bye-laws issued, 

made or prescribed under any of the enactments men- 

nonSons O ori pp i ,ca ! ions ' tioned in column 3 of the Fourth Schedule, are here- 

. orders, etc. by extended so far as t h e said notifications, orders, 

schemes, rules, forms and bye-laws are applicable, to the areas respectively men- 
tioned against such enactment in column 4 of the said schedule. 

13. Without prejudice to any provisions made in this behalf by or under 
."Disposal- of rw»n a - t be Government of India (Constitution of Orissa) 
revenue proceedings pending Order, 1936, revenue proceedings pending immediate- 

, ly before the 1st day of April, 1936 (including cases 

where an appeal lies or will lie from a decision made or to be made) or in res- 
pect of any of the areas transferred to Orissa shall, unless the ’[Provincial 
Government] otherwise directs in any case, be continued and disposed of as if 
the said Order had not been made. 

> Save 3$ otherwise provided by this Regulation, the repeal by this Regu- 
Savings. lation of any enactment shall not affect any Act or 

* Regulation in which such enactment has been applied, 


LEG. REF. 

^Substituted by A. O., 1937. 
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incorporated or referred to, and this Regulation shall not affect the validity or 
invalidity, effect or consequences of anything already done or suffered, or any 
right, title, obligation or liability already acquired, accrued or incurred ; or any 
remedy or proceeding in respect thereof, or any release or discharge of or from 
any debt, penalty, obligation, liability, claim or demand or any indemnity already 
granted, or the proof of any past act or thing, nor shall this Regulation affect 
any principle or rule of law, or established jurisdiction, form or course of 
pleading, practice or procedure, or existing usage, custom, privilege, restriction, 
exemption, office or appointment, notwithstanding that the same respectively may 
have been in any manner affirmed, recognised or derived by, in or from any 
enactment hereby repealed. 

Nor shall the repeal by this Regulation of any enactment revive or restore 
any jurisdiction, office, custom, liability, right , title , privilege , restriction , exemp- 
tion, usage, practice, procedure , or other matter or thing not now existing or in 
force . 

M15. Reference in this Regulation, by whatever form of words, to any 
Provisions as to modifi- Indian law in force immediately before the first day 
cations made under S. 293 of April, 1936, shall, after the commencement of 

°\ct he iSs VCnimeTlt ° f India Part 111 of the Government of India Act, 1935, be 
C ; \ ' construed as references to that law as adapted or 

modified under section 293 of that Act.] 

FIRST SCHEDULE. 

(See S. 7.) 

Cotistructicn of enactments . 

1. (a) The 2 3 [Local or Provincial Government] 

or the 2 [Local or Provincial Government] of 
Madras or the 2 [Local or Provincial Govern- 
ment] of Bihar and Orissa or except in conec- 
tion with any revenue matter the 2 [Local or 

J rovincial Government] of the Central Provin- 
ces. 

(b) Th e Governor or the Governor of Madras 
or the Governor of Bihar and Orissa or the Gov- 
ernor of Central Provinces. s [* *] 

, i 2 '- °. fr,ccrs . an(1 offi cial bodies not mention- 

rer "nf PK f0 ^ ,n | c J auses < exce P l the Treasu- 

extrn!l,.H ha J l b e Endowmen tS> whose authoritv 
extended (whether exclusively or not) im- 

eJnme te t y commencement of the Gov- 

1936 oier the ( £ OI ? stitutio P of Orissa) Order, 

.* . • over the territories or any part of the terri- 

order JT e vven d thc , First Schedule to that 
order as well as over other territories. 

3. (a) The Presidency of Madras. 


2 [1. (a) The Provincial Govern- 

ment of Orissa. 


. ( b ) The Governor of Orissa.] 

2. The same officers or official bodies 
or such other officers or official bodies 
as the Governor of Orissa may by noti- 
fication in the Official Gazette under 
paragraph 17 of the Government of 
India (Constitution of Orissa) Order, 
1936, direct. 


(b) 


The Province of Behar and Orissa. 


(O The Central Provinces. 

of 4 ,h J h Go° the ORicial Gaott' 

Gazette 

or the Official Ga m 5 of the “ d , ° V ' 

Central Provinces, or the Di,tri« r, » ° f nr' 
^e^tricis of cSfeS. $££££: 


3. (a) The areas specified from the 
Presidency of Madras and forming part 
of the Province of Orissa. 

(b) The areas separated from the 
Province of Bihar and Orissa and for- 
ming part of the Province of Orissa. 

(c) The areas separated from the 
Central Provinces and forming part of 
the Province of Orissa. 

4. The Official Gazette of the Gov- 
ernment of Orissa. 


x T , . LEG. REF. 
Inserted by A.O., 1937. 

C. C. M.— 2 


2 Substituted by A.O., 1937 

3 Omitted by A.O., 1937. 
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Year. 

Number. 

(1) 

(2) 

1812 

XVIII 

1802 

XIX 

1819 

II 

1831 

V 

Part III 

1912 

II 

1864 

VII 

1873 

I 

1880 

VI 

1895 

III 

1916 

II 

1922 

V 

1922 

VI 

1888 

I 

1914 

IV 

1920 

IV 

1923 

V 

1926 

V 

1929 

XI 

1931 

V 

1934 

X 


1915 

1916 
1916 
1920 
1922 

1922 

1922 

1923 
1928 

1928 

1929 

1930 

1932 

1933 
1933 


Year 

( 1 ) 

1925 


II 

I 

II 

III 

I 

II 

in 

v 

IX 

X 

I 

VII 

I 

IX 

XII 


Number. 

( 2 ) 

II 


SECOND SCHEDULE. 

(SeeS. 9.) 

Enactments repealed. 

Subject or short title. 

(3) 

Part I. — Bengal Regulation. 

The Bengal Leases and Land Revenue Regulation, 1812 
Part II. — Madras Regulations. 

The Indian Civil Service (Madras) Loans Prohibition 
Regulation, 1802. 

The Madras State Prisoners Regulation, 1819. 

The Madras Stamp Penalties Regulation, 1831. 

. — Act of the Governor-Genf.ral in Council. 

The Co-operative Societies Act, 1912. 

Part IV. — Bengal Acts. 

The Salt Act, 1864. 

The Bengal Salt Act, 1873. 

The Bengal Drainage Act, 1880. 

The Land Records Ma ntcnance Act, 1895. 

Part V. — Bihar and Orissa Acts. 

The Bihar and Orissa Medical Act, 1916- 
The Bihar and Orissa Private Irrigation Works Act, 1922. 
The Bihar and Orissa Minor Irrigation Works Act, 1922. 
Part VI. — Madras Acts. 

The Local Authorities Loans Act, 1888. 

The Madras Medical Registration Act, 1914. 

Th e Madras Children Act, 1920. 

1 he Madras State Aid to Industries Act, 1922. 

The Madras Borstal Schools Act, 1925. 

The Madras Services Commission Act, 1929. 

The Madras Government Roads Traffic Control Act, 1931. 
The Madras Co-operative Land Mortgage Banks Act, 1934. 

Part VII. — Central Provinces Acts. 

The Central Provinces Excise Act, 1915. 

The Central Provinces Medical Registration Act, 1916. 

The Central Provinces Land Alienation Act, 1916. 

The Central Provinces Primary Education Act, 1920. 

The Local Authorities Loans (Central Provinces Amend- 
ment) Act, 1922. 

Th c Central Provinces Municipalities Act, 1922. 

The High School Education Act, 1922. 

Thc Nagpur University Act, 1923. 

The Central Provinces BorstaJ Act, 1928. 

Thc Central Provinces Children Act, 1928. 

The Opium (Central Provinces Amendment) . Act, 1929. 

The Co-operative Societies (Central Provinces Amend- 
ment) Adt, 1930. . 

The Central Provinces Motor Vehicles Taxation Act, 1932. 
The Central Provinces Local Fund Audit Act, 1933. 

Thc Central Provinces State AicD to Industries Act, 1933. 

THIRD SCHEDULE. 

(See S. 10.). 

Enactments amended. 

Subject or short title. 

(3) 

Part I. — Bihar and Orissa Acts. 

The Bihar and Orissa Local In sub-section (1) of section 10 
Fund Audit Act, 1925. after thc words "recoverable from 

him” the following shall be insert- 
ed, namely: — “as an arrear of land 
revenu e under section 94 of the 
Central Provinces Land Revenue 
Act. 1881, or” 


Amendments. 

(4) 


t 
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Number. 

( 2 ) 

II 


III 


I. 

. t 






Subject or short title. Amendments. 

(3) (4) 

The Bihar and Orissa Motor After section 13 the following 
Vehicles Taxation Act, 1930. shall be inserted, namely : — “13-A. 

Notwithstanding anything contain- 
ed in this Act a tax paid in res- 
pect of any motor vehicle under 
the Madras Motor Vehicles Taxa- 
tion Act, 1931, in respect of which 
a licence has been granted under 
sub-cl. (1) of cl. (a) of sub-sec- 
(3) of section 5 of the Madras 
Motor Vehicles Taxation Act, 
1931. by a licensing Officer appoint- 

• ed for the whole or any part of 

the areas transferred to Orissa 
from the Presidency of Madras 
shall be valid throughout the whole 
of Orissa and shall be deemed, so 
far as may be, to have been paid 
under this Act.” 

Part II. — Madras Acts. 

The Madras Nurses and 1. In cl. («) of section 2, for 
Midwives Act, 1926. the word “Madras” the word 

• Orissa” shall be substituted. 

2. For section 3, the following 
shall be substituted, namely : — 

. , ”3. (1) A Council shall be 

established and called the Orissa 
Nurses and Midwives Council, and 
such Council shall be a body cor- 
porate and have perpetual succes- 
sion and a common seal, and shall 
by the said name sue and be sued. 

(2) The said Council shall con- 
sist of five members to be nomi- 
nated by the Provincial Govern- 
ment . 

(3) The term of office of a 
member shall continue for so long 
as the Provincial Government may 
in the case of each member 
direct. 

(4) The name of every member 
nominated under this section shall 
be published by the Provincial 
Government in the Orissa Gazette. 

* (5) No act of the Council or 

of its officers shall be deemed to 
be invalid by reason only that the 
number of members of the Coun- 
cil was, at the time of the per- 
formance of such act, less than 

! »• five” 

3. S. 4 shall be omitted. 

4. For sub-section (2) of sec- 
tion 8, the following shall be 
substituted, namely: — 

’ “(2) Such appeal shall be 

heard by a Tribunal of three per- 
sons appointed by the Gover- 
nor” 

5. In sub-section (2) of sec- 
tion 11,— (i), cl. (a) shall be 
omitted, and («) for cl. ( e ) the 
following shall be substituted, 
namely : — 
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Year. 

( 1 ) 


Number. 




Subject or short title. Amendments. 

(3) (4) 

Part II. — Madras Acts. — ( Could .) 

“ (e) regulating the procedure 
of the Tribunal appointed under 
sub-section (2) of section 8” 

6. In section 15 the words a 
“Presidency Magistrate or” shall 
be omitted. 

The Madras Motor Vehicles After section 7 the following 
Taxation Act, 1931. ection shall be inserted, namely : — 

‘ *8. Notwithstanding anything 
contained in this Act, a tax paid 
in respect of any motor vehicle for 
which a receipt has been granted 
. under section 11 of the Bihar and 

Orissa Motor Vehicles Taxations 
Act, 1930, by a taxing officer ap- 
pointed under that Act for the 
whole or any part of the areas 
transferred to Orissa from the 
Province of Bihar and Orissa or 
transferred to Orissa from the 
Central Provinces shall be valid 
throughout the whole of Orissa 
and shall be deemed, so far as may 
be, to have been paid under this 

Act." 


Year. 

(1) 

Number. 

‘ (2) 

1793 

XXXVIII 

1818 

III 

1823 

VII 

1915 

II 

1922 

VII 

1923 

VI 

1924 

III 

1925 

II 

1926 

III 

1930 

II 

1933 

I 

1935 

I'Pl 

9 0 \ 

VI 


FOURTH SCHEDULE. 


(See S. 11.) 

Enactments the application of ivhich is extended. 

Subject or short title. Areas to which extended. 

(3) (4) 

Part I. — Bengal Regulations. 


The Indian Civil Service 
(Bengal) Loans Prohibition 
Regulation, 1793. 

The Bengal State Pri- 
soners Regulation, 1818. 

The Indian Civil Service 
Bengal) Loans Prohibitions 
Regulation, 1823. 


Part II. — Bihar and Orissa Acts. 


The areas transferred to Orissa from 
the Presidency of Madras and the Cen- 
tral Provinces. 

The areas transferred to Orissa from 
the Presidency of Madras. 

The areas transferred to Orissa from 
the Presidency of Madras and the Cen- 
tral Provinces. 


The Bihar and Orissa Ex- 
cise Act, 1915. 

The Bihar and Orissa 
Municipal Act, 1922. 

The Bihar and Orissa State 
\id to Industries Act, 1923. 

The Bihar and Orissa 
Aerial Ropeways Act, 1924. 

The Bihar and Orissa Local 
Fund Audit Act, 1925. 

The Bihar and Orissa 
Highways Act, 1926. 

The Bihar and Orissa 
Motor Vehicles Taxation 
Act, 1930. . 

Hie Bihar and Orissa 
Public Safety Act, 1933. 

The Bihar and Orissa 
Co-operative Societies Act, 

1935. 


The areas transferred to Orissa 
the Central Provinces. 

The areas transferred to Orissa 
the Central Provinces. 

The areas transferred to Onssa 
the Presidency of Madras and the 

tral Provinces. _ . 

The areas transferred to Onssa 
the Presidency of Madras and the 
tral Provinces. 

The areas transferred to Orissa 
the Central Provinces. 

The areas transferred to Orissa 
the Presidency of Madras and the 
tral Provinces. 

The areas transferred to Orissa 
the Central Provinces. 

The areas transferred to Orissa 
the Presidency of Madras and the 
tral Provinces. 

The areas transferred to Orissa 
the Central Provinces. 


from 

from 

from 

Ccn- 

from 

Con- 

front 

from 

Con- 

front 


from 

Con- 

front 
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Consolidation of appeals 
when separate appellate 
powers are vested in Re- 
venue Commissioner. 


THE ORISSA CONSOLIDATION OF APPEALS REG. (Ill OF 1936). 

A Regulation to provide for the consolidation of certain appellate and 

revisional powers in the Province of Orissa. 

Whereas it is expedient to provide for the consolidation of certain appel- 
late and revisional powers in the Province of Orissa; It is hereby enacted as 
follows: — 

1. (1) This Regulation may be called The 

Short title, application Qrissa Consolidation of Appeals Regulation, 

and commencement. 

1936. 

(2) It applies to the Province of Orissa 

(3) It shall come into force on the 1st day of April, 1936. 

2. Where appellate or revisional powers which were immediatey, before 

the coming into force of the Government of India 
(Constitution of Orissa) Order, 1936 vested in 
separate Courts or authorities have, by reason of any 
direction issued under the provisions of the said 
Order, or by reason of any Regulation issued under 
section 71 of the Government of India Act, become vested in the Revenue Com- 
missioner for Orissa, 

(a) the appellate or revisional powers which are so vested in the said 
Revenue Commissioner shall be deemed to be consolidated, and 

( b ) the period of limitation for an appeal or application for revision to 
the Revenue Commissioner shall be the longest period within which an appeal or 
application for revision could have been made to any of the Courts or authorities 
whose powers are so consolidated, if such powers had not been consolidated. 

HOME DEPARTMENT. 

Judicial. 

New Delhi, the 1st April, 1936. 

No. F. 210| 36 Judicial . — In the exercise of the powers conferred by para- 
graph 20 of the Government of India (Constitution of Orissa) Order, 1936, the 
Governor-General in Council is pleased to direct as follows: — 

1 . Every proceeding pending on the appointed day before any Court, other 
than a High Court in, or in respect of, any area transferred by the said Order to 
Jrissa shall be continued, as if the said Order had not been marie. 

2 Any appeal or application for revision in respect of any proceeding so 
pending or of any decision made before the appointed day in any such Court in 
or m respect of any such area shall lie in the Court which has appellate or revi- 
siona jurisdiction as the case may be over the Court which would have jurisdic- 
day- ° ^ SUC ^ P rocee ding if the proceeding were instituted after the appointed 

within that, where the proceeding relates to any property situate partly 

„ nnM i 7. wlt r hout a ny area transferred by the said Order to Orissa, any 

' app ication for revision shall lie as if the said Order had not! been made. 


THE GOVERNMENT OF INDIA (FEDERAL COURT) ORDER, 1937. 

. t AT THE Court at Buckingham Palace. 

[29th July, 1937. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

of T t ,j^ I T ERF ' AS sub-section (1) of section two hundred of the Government 
,nfl, a Act, 1935 (hereafter in this Order referred to as "the Act”) provision 


14 


The Civil Court Manual (Imperial Acts). 


is made for the establishment of a Federal Court consisting of a Chief Justice of 
India and such number of other Judges as His Majesty may deem necessary, so, 
however, that (except in the circumstances mentioned in the said sub-section) 
the number of those other Judges shall not exceed six : 

And whereas by section two hundred and one of the Act the Judges of 
the Federal Court are to be entitled to such salaries and allowances, including 
allowances for expenses in respect of equipment and travelling upon appointment, 
and to such rights in respect of leave and pensions, as may from time to time be 
fixed by His Majesty in Council : . 

And whereas by virtue of the powers vested in him by sub-section (3) 
of section three hundred and twenty of the Act His Majesty in Council has made 
provision as to the dates on which certain sections of Chapter I of Part IX of the 
Act (being the chapter which contains the provisions of the Act with respect to the 
Federal Court) shall come into force, but no such provision has yet been made 
with respect to section two hundred and fifteen of the Act: 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section ( 1 ) of section three hundred and nine 
of the Act and an Address has been presented to His Majesty by both Houses of 
Parliament praying that an Order may be made in the terms of this Order: 

Now, Therefore, His Majesty, in the exercise of the said powers and 
of all other powers enabling him in that behalf, is pleased by and with the advice 
of his Privy Council to order, and it is hereby ordered as follows : — 

Introductory. 

1. (1) This Order may be cited as “The Government of India (Fede- 
ral Court) Order, 1937.” 

(2) Paragraph three of this Order shall take effect forthwith, but, save 
as aforesaid, the provisions of this Order shall come into operation on the first 
day of October, nineteen hundred and thirty-seven. 

2. (1) In this Order, except where it is otherwise expressly provided or 
the context otherwise requires — 

“Chief Justice” means the Chief Justice of India, but does not include 
an acting Chief Justice; 

“acting Chief Justice” means a Judge appointed under section two hun- 
dred and two of the Act to perform the duties of the Chief Justice of India ; 

“Judge” means a Judge of the Federal Court and includes the ^hief 
Justice, an acting Chief Justice and *[in this paragraph and in paragraphs 5, 17, 

18, 22 and 23 but not otherwise], an acting Judge ; ... 

“Puisne judge” includes an acting Chief Justice [but not] 2 an acting puisne 

Judge ; , 

“High Court” means a Court which is a High Court for the purposes o 

“Chartered High Court" means a High Court other than a Chief Court 
or a Judicial Commissioner’s Court ; 

“actual service” includes — . c . 

(a) time spent by a Judge on duty as Judge, or in the performance of such 

other functions as he may at the request of the Governor-General undertake to 
discharge ; 

( b) vacations ; and _ . „ . 

(c) joining time on transfer from a High Court to the Federal Court; 

“service for pension” includes — 

(a) actual service ; * ■» «. 

( b ) joining time taken on return from leave out of India; 

“service as a Judge in India” means such service rendered either in the 
Federal Court only or in that Court and in one or more of the High Courts, and 

LEG. REF. 2 Substituted for the word “and” by Fcde- 

1 Inserted by Federal Court (Amend.) ral Court (Amend.) Order, 1940. 

Order, 1940. 
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"Judge in India” and "service for pension as a Judge in India” shall be construed 
accordingly; 

"term-time” means any part of the year not included in a vacation ; 

"vacation” means a vacation fixed by or under Rules of Court made 
with the approval of the Governor-General in his discretion under section two 
hundred and fourteen of the Act. 

(2) The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. The provisions of section two hundred and fifteen of the Act (which 
relates to ancillary powers of the Federal Court) shall come into force on the 
making of this Order. 

Expenses for Equipment and Voyage. 

4. There shall be paid to a Judge who was permanently resident in Europe 
at the date of his appointment an allowance of five hundred pounds for expenses 
in respect of equipment and travelling on appointment. 

Salaries. 


5. There shall be paid to a Judge in respect of time spent on actual service 
salary at that one of the following rates which is appropriate to him, that is to 

say — 

Chief Justice, or acting Chief Justice • • Rs. 7,000 per month ; 

Any other Judge, [* * *]' .. Rs. 5,500 per month: 

Provided that, if a Judge at the time of his appointment is in receipt of 
a pension (other than a disability or wound pension) in respect of any previous 
service under the Crown in India, his salary in respect of service in the Federal 
Court shall be reduced by the amount of that pension. 

Leave and Vacation. 

6 . Leave may be granted to a Judge during term-time in the following 

circumstances : — 


(a) on medical certificate, for a period not exceeding six months, or for 
wo . °F , ^ ore periods not exceeding in the aggregate six months during the whole 

period of his service as Judge ; 

, f°. r a period not exceeding six months, and not more than once during 

e w ole period of his service as a Judge, otherwise than on medical certificate. 

• There shall be payable to a Judge in lieu of salary — 

in respect of any period of leave, an allowance at the rate of one 
i sanc onc hundred and ten rupees a month if resident in Asia during his leave, 
Asia*- C Fate ° ne hundred and eleven pounds a month if resident outside 

allnw'irl^ :V eSpeCt j°* n ing time on his return from leave out of India, an 
' a the rate of one thousand one hundred and ten rupees a month. 

during t Extraordinary leave not exceeding six months in duration may be grantee 
in py! erm ' t, me not more than once during the period of a Judge’s service as such 
« 5 'ilar v e ^ S .n an y leave permissible under paragraph six of this Order, but nc 
9 f ? owances shall be payable in respect of the period of such leave. 

saHrv in r ) a Judge overstays his leave or any vacation, he shall receive nc 

nr hpvnnrl period of his absence in excess of the leave granted to hin 

or beyond the end of the vacation, as the case may be : 

thf. at ’ ‘*, suc h absence is due to circumstances beyond his control, 

mentioned in n-.r- treate d as leave entitling him to such allowances as are 

Derinrl fr r tl a £ r,l ph seven of this Order, but no account shall be taken of that 
pen odjor the purposes of paragraph six of this Order. 

'The words “or an acting Judge” omhted^by Federal Court (Amend.) Order, 1940. 
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(2) Nothing in this Order shall be construed as requiring a Judge to rejoin 
on the expiration of a period of leave when that period expires immediately before 
the commencement of a vacation, nor as authoring any acting Chief Justice or 
acting Judge to continue to hold his acting appointment during a vacation. 

10 The power to grant, refuse, revoke or curtail leave shall be vested in 
the Governor-General exercising his individual judgment, after consultation with 

the Chief Justice. 

Passages. 

11 / 1 \ A Judge who is a member of the Indian Civil Service shall have 
such riehts in respect of passages for himself and his wife and children, if any as 
under the rules of that Service he would have had if he had not been appointed 
a Judge, his services as a Judge in India being treated as service for the purpose 

of determining those rights. 

Anv other Judge whose domicile at the date of his first appointment 
as a Judge in India was elsewhere than in Asia shall have such rights in respect 
of passages for himself and his wife and children, if any, as under the rules for 
the time being applicable to persons who became members of the Indian Civil 
Service on that date, he would have had if he had become a member thereo on 
That date and if his service as a Judge in India were treated as service therein for 
the purpose of determining those rights : 

Provided that — 

(i) if he has received an allowance for equipment and voyage on appoint- 
ment as a Judge in India, he shall not be entitled to a passage (wie er nr 11 , 

feU, or his wife or children) until the completion of five years nor to a second 
passage until the completion of ten years, total service as a Judge in India and 

(ii) if he dies while serving as a Judge, his wife and ch.ldren shall no 

be entitled to any concession in respect of passages in addition g < > 

which provision is made in this Order. 

Pensions. 

,2. (1) Subject » the prouiti™. ■ .1 

in accordance with the provisions thercot to a judge u 

retirement if, but only if, — . . _ „ 

fa) he has completed not less than seven years service for pension as a 

Judge in India ; or , * - . „ _ 

(&1 he has completed not less than three years' ' 

Judge of the Federal Court and has attained the age o si y 

(c) he has completed not less than three years be neces- 

Judge of the Federal Court and his retirement is medically cer 

S;"he““ member eh, Civil Serviee -« ember ehe ru,« .< ,h„ 

W, i. «M,d ,o meire diretl perimj 

not exceeding three months shall be added to a J 8 

any such period so added shall count for pension p P Thief 

(а) in the case of a Judge who has served in the Federal Court as Chief 

Justice only, as service as Chief Justice ; and . 

(б) in the case of any other Judge of the Federal Court, as service as a 

puisne Judge. . , , 

13 Subiprt to the subsequent provisions of this Order, the pension payable 
thereundeft' a Judge who „ q n his Retirement is entitled to a pension shall be 

calculated — 
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(a) in the case of a Chief Justice, other than a Chief Justice who is so 
entitled only by virtue of being a member of the Indian Civil Service, and in the 
case of a puisne Judge who is not a member of the Indian Civil Service, in 
accordance with the rules in Part I of the First Schedule to this Order; 

( b ) in the case of a Chief Justice who is so entitled only by virtue of 
being a member of the Indian Civil Service and in the case of a puisne Tudge who 
is a member of the Indian Civil Service, in accordance with the rules in Part JI 
of the said Schedule. 


14. The pension payable to a Judge to whom paragraph twenty-seven 
(provision as to existing Judges) of the Government of India (High Court 
Judges) Order, 1937, applied before the date of his appointment to the Federal 
Court shall in no case be less than the pension which would have been payable to 
him under the rules to which he was subject immediately before that date if his 
service, if any, as Chief Justice of the h ederal Court had been service as Chief 
Justice of the Calcutta High Court and his service, if any, as a puisne fudge of the 
Federal Court had been service as Chief Justice of one or more of the Chartered 
High Courts, other than those at Calcutta or Nagpur. 

15. (1) The provisions of this paragraph shall apply in relation to a Judge 
who is a member of a civil service of the Crown in India. 

of i a u y i lU it J V dge ’ s ent *^ e d to a pension under the foregoing provisions 

rofer ,Ho1n r t . ' l" ^ }° re °t ive either that Pension or such pension as is 

reterred to in the next succeeding sub-paragraph. 

provision] n 1 / ti!" y n SU f h Jud i e . is "<* .entitled to a pension under the foregoing 

that pension f thp S ° rder ’ ° r ’ T” g f"“ tled to such a Pension, elects not to receive 
mat pension, the pension payable to him shall be — , 

civil se]v“« i h f e h P e e ^rt 0n nn f t°L WhiCh he ' VO u U,d r ha r been e,i 8 ibIe the rules of his 

India E treated arl^ na ? PO Tn ed a JudgC in India - his service as a Judge in 
7 m ( , 6 PUrp ° Se ° f calculat ing that pension; and 

pension of five ° f the Indian Civil Service - a fecial additional 

service for pension as a T„rW ' P ei *.. an, ! ,um 111 respect of each completed year of 
five hundred rupees 'per annum Ind ‘ a ’ ^ n0t an> ' C3Se exceeding two thousand 

receipt of pension 'in* resnect s ? ppo ‘ n‘ ment to the Federal Court a Judge is in 
pension payable to him nnrW tw P!* cv,ol,s service as a Judge of a High Court the 
in the Federal Court equal to th^ CF sha ! bc an a dditional Pension for service 
pension to which he would dlfference between his original pension and the 

Federal Court had b]en rendered^ T™ ! d . ed . Undei ; 'l ,is ° rder if h is service in the 
his original pension was granted COnt,nuat,on of the previous service for which 

ijSwl 4U- » ; 

who dies Whife fn ‘possession l?f 1 ^ 1 personal representatives of any Judge 
appointment as a J P udge ; n ° ffiCC an , d wh ° was at the timc of his first 

(a) if the death Permanently resident in Europe- 

assumption of office as than six months af ter the date of his 

addition to any salary due tv! t d,a a sum e ff ual to six months’ salary in 

( b ) if the death o \ Jud ? C * the date ° f his dealh : or 

as a Judge in India or durim^lhT' , W ' tb ' n six months after his assumption of office 

office as such, such sum as with °^ a ^ e to ^ n( ha for the purpose of first assuming 

account of salary will make un y amoant received by or due to the Judge on 
lg ^ c «P the amount of one year’s salary. 

ordinary pensions and gratuTties l°^, Ce Wlth res PCct to the grant of extra- 

leave and passages to or in 771 i pnv, leges ,,p regard to special disability 
C. c. M.-I, P6Ct of ’ mcmb ers of the Indian Civil Service whb 
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may suffer injury or die as a result of violence shall apply in relation to a Judge, 
whether a member of a civil service or not, subject, however, to the modification 
that references in those rules to tables of injury gratuities and pensions and of 
family gratuities and pensions shall be construed as references to the tables in 

the Second Schedule to this Order. 

19 Pensions expressed in sterling only shall, if paid in India, be converted 
at such rate of exchange as the Secretary of State may from time to time prescribe: 

Provided that nothing in this paragraph shall affect any specific privilege 
* _„ nect of the conversion of sterling pensions which was conferred by any 
Pll i__ previously in force on persons who on the 1st February, 1921, were members 

of a civil service of the Crown in India. 


20 The Civil Pensions (Commutation) Rules applicable to persons ap- 
inted by the Secretary of State shall with any necessary modifications apply to 

judges of the Federal Court. 

21 Save as may be otherwise expressly provided in the relevant rules relating 
• the grant of extraordinary pensions and gratuities, the authority competent to 

grant pension to a Judge under the provisions of this Order shall be the Governor- 

General, exercising his individual judgment. 


Travelling Allowances. 

22. A Judge shall receive such reasonable allowances to reimburse him for 
expenses incurred in travelling on duty in India and shall be afforded sue i reason 
facilities in connection with travelling as the Governor-General may rom i 
to time prescribe exercising his individual judgment. 


Subsidiary. 

23. Subject to the provisions of this Order and of any other Order in 
Council made under the Act, the conditions of service of a Judge shall be deter- 
mined by the rules for the time being applicable to an officer o non-Asiatic 

domicile or, as the case may be, of Asiatic domicile, appointe y e < y 

of State to a civil service of the Crown in India and holding the rank of Secretary 

to the Government of India : . 

Provided that nothing in this paragraph shall have e ect so as to 'give o 

a Judge who is member of a civil service of the Crown in n ‘ would 

terms in respect of any of his conditions of service than those to which he would 

be entitled as a member of his civil service if he had not 

his service as a Judge in India being treated as ser V1 ce for the purpose of 
determining those terms. ,. .,. ’i • 

- Repeal and Saving. 

24. Subject as hereinafter provided, paragraphs two and f°ur Inflect :^ C 
Government of India (Federal Court) Order, 1936, shall c * 

Provided that in relation to the first. Chief Justi , ***£**»■ 

have effect as if for the provisions of paragraphs twelve o . Order 

were substituted the provisions of paragraphs five and six of the sa.d Order 

of 1936. I, ' ■ 

, . . r , ‘ i • FIRST SCHEDULE. >' 

] " {Paragraph 13.) 

V * • PENSIONS OF JUDGES. 

■ PART L. rl . , 

1. The Judges to whom the provisions of this Par, oMto Schedule -ppjy 

ttr “ pu!»c Judge who is no, a member of ,h« Indian 

that is to say— 
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/,•) an amount equal to the pension which would have been payable to him in 
accordance with the scale and rules in Part I of the Third Schedule to the Government 
of India (High Court Judges) Order, 1937; if his service as Chief Justice of the Federal 
Court had been rendered as Chief Justice of the Calcutta High Court, and his service, if 
any, as a puisne Judge of the Federal Court had been rendered as Chief Justice in any one 
or more of the Chartered High Courts other than those at Calcutta and Nagpur; 

(it) an additional amount of £15 for each completed year of service as Chief Justice 
of the Federal Court until he has become entitled to a pension of £ 1,800, and thereafter an 
additional amount of £90 for each completed year of such service : 

Provided that the aggregate amount of his pension shall in no case exceed £2,000 
per annum. 

3. The pension payable to a puisne Judge to whom this Part of this Schedule applies 
and who has completed seven years’ service for pension as a Judge in India shall be an 
amount equal to the pension which would have been payable to him in accordance with the 
scale and rules in Part I of the Third Schedule to the Government of India (High Court 
Judges) Order, 1937, if his service as Judge of the Federal Court had been rendered as 
Chief Justice in any one or more of the Chartered High Courts other than those at Calcutta 
and Nagpur. 

4. The pension payable to a Judge (whether a Chief Justice or a puisne Judge) to 
whom this Part of this Schedule applies, and who has completed three years’ service tor 
pension in the Federal Court, but less than seven years’ service for pension as a Judge in* 
India shall be — 

(0 for each completed year of service as Chief Justice of the Federal Court, £ 140, 

(i*) f° r each completed year of service as a puisne Judge of the Federal Court, 

X * ' • . 


Provided that a Judge who has rendered service for pension both as Chief Justice 

o the Federal C ourt and also as a puisne Judge of that Court may claim that any period 

ot service for pension less than a completed year rendered by him as Chief Justice shall be 

treated lor the purposes of this sub-paragraph as service for pension rendered by him as 
a puisne Judge. J 

c ^ a , pulsne Judge of the Federal Court who has served as acting Chief Justice 
f C J e n „ r ' S subsequently appointed Chief Justice, his service as acting Chief! Justice shall, for 

asVlde? Justice paragraphs two and four of th >s Part of this Schedule, be treated as service 

SchL^VJZ^° S \ ? f i calcu ! at \ n S. u P dcr Paragraphs two and three of this Part of this 
in Part t of th. Th" V q'l aT U h ?, Ve been P a >’ ab,e in accordance with the scale and rules 
1937 U,e neriod dnr d Scbedule T to . tlie Government of India (High Court Judges) Order. 
Justice orTnuisnriud^ ‘ C f tf ° £ Chartered High Court who is appointed Chief 

of a Chief Justice- of n ri n°» * u?' i Court performed in an acting capacity the duties 

appointed to be Chief Ju^tice^ COUnt 35 though hc had bccn subsequently 

, Th T a PART II. 

Judge of the U Fed f* r^al 'p bom tb< : provisions of this Part of this Schedule apply are a puisne 
Justice of the Court who W A? j S a memb ? r of the Indian Civil Service, and a Chief 

Indian Civil Service entitled to a pension only by virtue of being a member of the 

2 f^ h m Pension . Payable to any such Judge shall be— 

Service his servicers a* Imw' under the ordinary rules of the Indian Civil 

_ (b) an a7d?tional pSon of 05 fori 1 t ? atcd as *5™* tberein - .and 

the Federal Court: 3 ‘° r eacb completed year of service for pension in 

Provided that- 

fit) his a a grC8atC pens ‘° n shall not exceed £ 1,500; 

been entitled under ^The Government* nf° %k^J es s than tbe P cns ' on to which he would have 
service in the Federal Court had hecn f < Hl S b Court Judges) Order, 1937, if his 

Chartered High Courts, other than those aTctlcu ° r m ° rC ° f thC 

SECOND SCHEDULE. 

(Paragraph 18.) 

Officer. Injury Gratuities and Pensions. " 

* • Gratuity Annual Pension Annual Pension. 

The Chief Justice of India or Rs ' £ Rs - £ . R s. £ 

• cting Chief Justice or a Judge . »V; 

Court g Judge of thc Fcder al 


• « 


27,000 2,025 5,400 


405 4,700 


352 


/ K.^S.ni 

^yry .3l orr» Wo. 


1 i I 
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• Family Gratuities and Pensions. 

A. — Widows. 

Officer. Gratuity. 

The Chief Justice of India or acting Chief Justice or a Rs i 

Judge or acting Judge of the Federal Court .. .. 17,000 1.275 

B. — Children. 


Annual Pension. 

Rs. £ 

5.000 375 


If Child is motherless 
If Child is not motherless 


Annual Child’s Pension. 
Rs. £ 

550 41 

320 24 


THE GOVERNMENT OF INDIA (HIGH COURT JUDGES) 

ORDER, 1937. 

r Aq amended bv the Government of India (High Court Judges, Amendment) 
[AS am y Orders, 1937, 1939, and 1940]. 


AT THE COURT AT BUCKINGHAM PALACE, 

The 18th day of March, 1937. 


Present'. The King's Most Excellent Majesty in Council. 

Whereas by sub-section (1) of section two hundred and twenty of the 
Government of India Act, 1935 (hereafter in this Order referred to as ‘‘the Act ) 
it is provided that the Judges appointed by His Majesty to any High Court in 
British India, together with any additional Judges appointed- by the Governor- 
General under sub-section (3) of section two hundred and twenty-two of the 
Act, shall at no time exceed in number such maximum number as His Majesty 
in Council may fix in relation to that Court : 

And whereas by section two hundred and twenty-one of the Act it is 
provided that the Judges of the several High Courts shall be entitled to such 
salaries and allowances, including allowances for expenses in respect of equip- 
ment and- travelling upon appointment, and to such rights in respect of leave and 
pensions, as may from time to time be fixed by His Majesty in Council: 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section ( 1 ) of section three hundred and 
nine of the Act, and an address has been presented to His Majesty by both Houses 
of Parliament praying that an Order may be made in the terms of this Order : 

Now, therefore, His Majesty, in exercise of the said powers and of all 
other powers enabling him in that behalf, is pleased by and with the advice o 
His Privy Council to order, and it is hereby ordered, as follows . 

httroductory. 

1. This Order may be cited as “The Government of India (High Court 
Judges) Order, 1937", and shall come into operation on the first day ot April, 


nineteen hundred and thirty-seven. ^ 

2. — (1) In this Order, except where it is otherwise expressly provided or 

the context otherwise requires — 

"High Court” means a Court which is a High Court for the purposes of 

the Act ; .1,1 

“Chartered High Court" means a High Court other than a Chief Court 
or a Judicial Commissioner’s Court ; 

“Chief Justice" includes a Chief Judge and a Judicial Commissioner ; 

M “Judge" includes a Chief Justice, an acting Chief Justice, an acting Judge 
and an additional Judge]. 

LEG. REF. (High Court Judges) (Amendment) Order, 

, ^Substituted by. Government of India 1937. 
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“acting Chief Justice” means a Judge appointed under sub-section (1) of . 
section two hundred and twenty-two of the Act to perform the duties of a 

Chief Justice ; 

“acting Judge” means a person appointed under sub-section (2) ot the 

said section to act as a Judge; r 

“additional Judge” means a person appointed under sub-section (3) of 
the said section to act as an additional Judge ; 


“actual service” includes — 

(i) time spent by a Judge on duty as Judge, or in the performance of such 
other functions as he may be directed by the Governor-General or the Governor 
to discharge ; 

(it) vacations, excluding any time during which the Judge i> absent on 

leave ; 

1 [ (jit) joining time on transfer from one High Court to another or from 
the Federal Court to a High Court ; 
and, except in Rule 5, also includes — 

( iv ) time spent by a Judge on duty as an acting puisne Judge ot the 
Federal Court ; and 

(z/) joining time on. transfer from a High Court to the Federal Court;] 

“service for pension” includes — 

( 1 ) actual service; 

(ii) one month or the amount actually taken, whichever is less, of each 
period of leave on full allowances; 

(in) joining time on return from leave out of India ; 

(2) In the calculation of service for the purposes of this Order previous 
service at any date or dates as acting Judge or additional Judge 2 [and service as 
an acting Judge of the Federal Court] shall be reckoned as service as Judge; but, 
save as expressly provided, previous service as acting Chief Justice shall not be 
reckoned as service as Chief Justice. 

(3) Any period of leave taken by a Judge before the commencement of 
this Order under the rules then applicable to him as an acting Judge or additional 
Judge shall for the purposes of this Order be treated as if it were leave taken by 
him under this Order. 

(4) The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

Maximum Number of Judges. 

. . .The maximum number of Judges in each High Court shall be as specified 

,n the First Schedule to this Order. 

4 Expenses for Equipment and Voyage. 

at the 1 here shall be paid to a Judge who was permanently resident in Europe 
in . appointment an allowance of five hundred pounds for expenses 

pect of equipment and travelling on appointment. 


Salaries. 


5 TH u 

c'.Hrv' of *i Cre Sla ^ ^e P a *d to a Judge in respect of time spent on actual service 
° at the rate specified in the Second Schedule to this Order. 


be atfhis option^ither— prov ' s ' ons of this Order, leave granted to a Judge ma; 

(a) leave on full allowa or 

(b) leave on half allowances ; or . 

— c _) c.ive party p n full allowances and partly on half allowances. 

LEG. REF. 

bubs, by Govt, of India (H C TnrWc^ 

(Amendment Order, 1940. ‘ ‘ - ,udge 1 


2 Inserted by Government of India (Hig 
Court Judges) (Amendment) Order, 194 



22 


The Civil Court Manual (Imperial Acts). 

• 

. 7. — (1) A leave account in terms of leave on half allowances shall be kept 

for each Judge and in that account there shall be credited to him one-fourth of 
the time spent by him on actual service, and be debited to him all leave with 
allowances taken by him. 

(2) For the purposes of this paragraph and of sub-paragraph (1) of the 
next succeeding paragraph, any period of leave on full allowances shall be reckoned 
as double that period of leave on half allowances. 

8. — (1) The aggregate amount of leave granted to a Judge during his whole 
period of service as such shall not exceed in terms of leave on half allowances 

three years. . , „ „ 

' (2) The aggregate amount of leave on full allowances granted to a Judge 

during his whole period of service as such shall not exceed one twenty-fourth of 
the period spent by him on actual service. 

(3) The maximum period of leave granted at any one time shall be, in the 
case of leave on full allowances, five months, and, in the case of leave with 
allowances of any kind, sixteen months. 

9. Subject to the provisions of sub-paragraph ( 1 ) of the preceding 
paragraph, leave on half allowances may be granted to a Judge in excess of the 

amount at his credit — 

(1) on medical certificate ; or 

(it) for not more than six months and not more than once during the 
whole period of his service as a Judge, otherwise than on medical certificate. 

10. (1) The monthly rate of leave allowance payable to a Judge while on 

leave on full allowances shall be for the first month of such leave a rate equal to 
the monthly rate of his salary, and thereafter two thousand two hundred and 
twenty rupees if resident in Asia during his leave, and two hundred and twenty- 
two pounds if resident outside Asia. 

(2) The monthly rate of leave allowance payable to a Judge while on 
leave on half allowances shall be one thousand one hundred and ten rupees if 
resident in Asia during his leave, and one hundred and eleven pounds if resident 
outside Asia. 

11. There shall be payable to a Judge in respect of joining time on his return 
from leave out of India an allowance at the rate of one thousand one hundred and 
ten rupees a month in lieu of salary. 

12. Extraordinary leave not exceeding six months in duration may be 
granted not more than once during the period of a Judge’s service as such in 
excess of any leave permissible under the foregoing provisions of this Order, but • 
no salary or allowances shall be payable during or in respect of such leave. 

13. — (1) A Judge may be allowed to combine vacation on full salary with 
leave, if — 

fa) where the vacation consists of one continuous period, the leave is 
taken either at the commencement or at the end of the vacation but not at both ; 

( b ) where the vacation is divided into two separate periods, the leave is 
taken for the interval, or part of the interval, between the two periods of that 
vacation, or for the interval, or part of the interval, between the second period of 
that vacation and the commencement of the next ensuing vacation. 

(2) Permission to combine vacation with leave shall not be granted under 
this paragraph if it will be necessary to appoint an acting Judge during the period 
of the vacation. 

14. If a Judge overstays his leave on any vacation, whether combined with 
leave or not, he shall receive no salary for the period of his absence in excess of 
the leave granted to him or beyond the end of the vacation, as the case may be : 

Provided that, if such absence is due to circumstances beyond his control, 
the period thereof may be treated as leave and be debited to his leave account. 


The Government of India (High Court Judges) Order, 1937. 23 

15. The power to grant, refuse, revoke or curtail leave shall be vested in 
the Governor of the Province in which the principal seat of the High Court is 
situate, exercising his individual judgment, after consultation with the Chief 
Justice. 

Passages. 

16. — (1) A Judge who is a member of the Indian Civil Service shall have 
such rights in respect of passages for himself and his wife and children, if any, 
as under the rules of that Service he would have had if he had not been appointed 
a Judge, his service as Judge being treated as service for the purpose of deter- 
mining those rights. 

(2) Any other Judge whose domicile at the date of his appointment was 
elsewhere than in Asia shall have such rights in respect of passages for himself 
and his wife and children, if any, as, under the rules for the time being applicable 
to persons who became members of the Indian Civil Service on that date, he 
would have had if he had become a member thereof on that date and if his service 
as Judge were treated as service therein for the purpose of determining 
those rights: 5 

Provided that 

(0 if he has received an allowance for equipment and voyage on appoint- 
ment he shall not be entitled to a passage (whether for himself, or his wife or 
children) until the completion of five years, nor to a second passage until the 
completion of ten years, total service as a Judge; and 

. . (**) ^ he d ' es while serving as a Judge, his wife and children shall not be 
entitled to any concession in respect of passages in addition to the gratuity for which 
provision is made in this Order. 


Jr ensions. 

to a {^2 R? Ubj f Ct t0 th( r Provisions of this Order, a pension shall be payable 
to a Judge on his retirement if, but only if, either— 

(a) he has completed not less than 12 years' service for pension; or 

attained the age’of sixtyf or ^ ^ ^ 7 yearS ’ Service f ° r b< ™ a " d has 

retirement uJZr " 0t ] “ s than 7 V***' service for pension and his 

ctirement is medically certified to be necessitated by ill-health. 

not exceedi mrTh ^ ma ^ ^ or special reasons direct that any period 

exceeding three months shall be added to a Judge's service for pension: 

additionaTnen^inn P p no f d T so ^ed shall be disregarded in calculating any 
lOnal pension under Part I or Part II of the Third Schedule to this Order. 

Judge who on h?s provisions of this Order, the pension payable to a 

(a) n ! retirer " ent 1S entitled to a pension shall be calculated- 

Indian Civil Service / r Sti ? ° r J udgc who is not a member of the 

member of the Indian Civil <2”^ J u . st,ce of a Chartered High Court who is a 

Part I of the Third SchedX to thTsO^der. 3000 ^ WUh thc SCaIe and rU,eS in 

and is not a" Cidef if Udg '^u Vh ° is , a membf ' r of the Indian Civil Service 
scale and rules in Part TT a Chartered High Court, in accordance with the 

19._ (1) Th< ; ° f the sa,d Sc hedule. 

who is a member of *a Ihis paragraph shall apply in relation to a Judge 

(2) If any such T SerV1< T e .me Crown in India. 

18 of this Order he shall e ^£ihle for a pension under paragraphs 17 and 

referred to in the next sucr^r ° re c eive either that pension or such pension as is 

(3) If an such T Uing sub ' para £ ra P h - 

an| l 18 of this Order or befn« *?• e h£'hle for a pension under paragraphs 17 
Pension, the pension payable to himshall^V 11011 & pCnsion e1ects not to receive that 
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(a) the pension for which he would have been eligible under the rules of 
his civil service if he had not been appointed a Judge, his service as a Judge being 
treated as service for the purpose of calculating that pension ; and 

(b) if he is not a member of the Indian Civil Service, a special additional 
pension of five hundred rupees per annum in respect of each completed year of 
service for pension in any one or more of the High Courts, ’[or as acting Judge 
of the Federal Court], but not in any case exceeding two thousand five hundred 
rupees per annum. 

(4) The pension payable to any such Judge part of whose service includes 
service as a Chief Justice shall in no case be less than the pension for which he 
would have been eligible if all his service for pension had been service rendered 
otherwise than as Chief Justice. 

20. The rules for the time being in force with respect to the grant of extra- 
ordinary pensions and gratuities and privileges in regard to special disability leave 
and passages to, or in respect of, members of the Indian Civil Service who may 
suffer injury or die as a result of violence shall apply in relation to a Judge, 
whether a member of a civil service or not, subject, however, to the modification 
that references in those rules to tables of injury gratuities and pensions and of 
family gratuities and pensions, shall be construed as references to the tables in 
the Fourth Schedule to this Order. 

21. Pensions expressed in sterling only shall, if paid in India, be converted 
at such rate of exchange as the Secretary of State may from time to time prescribe : 

Provided that nothing in this paragraph shall affect any specific privilege 
in respect of the conversion of sterling pensions which was conferred by any 
Rules previously in force on persons who on the 1st February, 1921. were 
members of a civil service of the Crown in India. 

22. The Civil Pensions (Commutation) Rules applicable to persons appointed 
by the Secretary of State shall with any necessary’ modifications apply to Judges. 

23. There shall be paid to the legal personal representatives of any Judge 
who dies while in possession of his office and who was at the time of his 
appointment permanently resident in Europe. 

(a) if the death occurred more than six months after the date of his 
assumption of office a sum equal to six months’ salary in addition to any salary 
due to the Judge at the date of his death ; or 

(b) if the death occurred within six months after his assumption of office 
or during his voyage to India for the purpose of first assuming office, such sum 
as with any amount received by or due to the Judge on account of salary will make 
up the amount of one year’s salary. 

24. Save as may be otherwise expressly provided in the relevant rules 
relating to the grant of extraordinary pensions and gratuities, the authority 
competent to grant pension to a Judge under the provisions of this Order shall 
be the Governor of the Province in which the High Court is situated, exercising 
his individual judgment. 

Travelling Allowances. 

25. A Judge shall receive such reasonable allowances to reimburse him for 
expenses incurred in travelling on duty in India and such reasonable facilities in 
connexion with travelling as the Governor of the Province in which the principal 

seat of the High Court is situated may from time to time in his individual 
judgment prescribe. 

Subsidiary Conditions of Service. 

26. Subject to the provisions of this Order and of any other Order in 
Council made under the Act, the conditions of service of a Judge shall be deter- 


LEG. REF. 

1 Inserted by Government of India (High 


Court Judges) (Amendment) Order, 1940. 


or 
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mined by the rules for the time being applicable to an officer of non-Asiatic 
domicile or, as the case may be, of Asiatic domicile appointed by the Secretary of 
State to a civil service of the Crown in India and holding the rank of Secretary 
to the Government of the Province in which the principal seat of the High Court 

Provided that nothing in this paragraph shall have effect so as to give to 

a Judge who is a member of a civil service of the Crown in India less favourable 

terms in respect of any of his conditions of service than those to which he would 

be entitled as a member of his civil service if he had not been appointed a fud-e 

his service as Judge being treated as service for the purpose of determining 
those terms. s 

Provisions as to existing Judges. 

A 7 ', J. 1 ) The foregoing provisions of this Order (other than paragraph 
three) shall not apply in relation to a Judge who — 

(a) was serving as a Judge in India at the commencement of this Order; 

“ *“ - “ »*«*•»* 

(2) The conditions of service of any such Judge as aforesaid shall 
the rnn e be gOVern - ed b >' the rules to which he was subject immediatelv before 

trh me rX e a n f t f ° r<l T, r and ' for the p-poses of J those rules ^vice by 

leavelakenlwhim i J gC 'u Kurma ' u / hethcr before or after the said date, and 

and as leave ^krl ng SerV ' CC ’ j ha11 be treatcd as service rendered in India 
and as leave taken during service so rendered. 

Acting ' ru(li. 0r nr th ,aaa U p0 f 2 * * S r °, f this P ara S ra Ph a person who was serving as 
deemed {o lfave been se^t J ; " f t'h " ,e ^ of this Order shah be 

such Acting Judge or additional 3t th - at d j te but onl > r ,f ’ hls ser vice as 

subsequent permanent appointmen/as^udge" ^ W ' th ° Ut ,nterru P tion until llis 

FIRST SCHEDULE. 

' (Paragraph 3.) 

Tt . Number of Judges. 

following tabi^ UI ?(i n n UI ?a c e h cas/ " he° numb! 'r SC VCra , 1 High . Courts shall he as shown in the 
any additional Judges). C " Umber ,s exclusive of the Chief Justice, but includes 


tm tj. , „ Court. 

The Hial C r" rt at Madras 
The Hio/ 9- ourt at Bombay 
The H-S £ ourt at Calcutta 
The Hilt r° Urt at Allahabad 
Ti e H Ik r° Urt at La!lor< -* 
The hSS r° Urt at Patna 

ft ,££ “ S,r 


Commissioner of the 


i q i . LEG. rep 

1 Substjtuted hv »hr» P ' 

(High Court Judged u Crn ? ient of India 
1937. juoges) (Amendment) Order, 

2 Substituted bv W; u ^ 

(Amend.) Order pun gh Court Judges 

N.B. — As from the datr* c 
J e "t of the Chief Court of S- J hc T establish- 

r^ l \V or ,hc words "thir d r" In the first 

Judicial Commissioner of SinH” 0 ^* of t,ie 

instituted the words '«#L d * here shall 
Sind" by the Gow of TnJ® £ hi « f Court 
- ut *«) (Amendment) Order, Court 

G. M. — a 


North-West Frontier 


Maxim inn 
number. 

15 Fudges. 

13 ’ 

19 
12 
15 
11 
7 
5 
5J 


* » 
»* 

ft 

M 

99 

99 

99 

99 

99 


„ r * n the Second Schedule for the words 
Judicial Commissioner of Sind" where 
those words first occur there shall he substi- 
tuted the words "Chief Judge of the Chief 
Uourt of Sind”, and for the words “Judge of 
the Court of the Judicial Commissioner of 
, nd „°r °f the North-West Frontier Pro- 
vince in both places where those words oc- 
there shall be substituted the words 
Judge of the Chief Court of Sind or of the 
Court of the Judicial Commissioner of the 
North-West Frontier Province”. (Ibid.) 
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SECOND SCHEDULE. 
(Paragraph 5.) 
Salaries of Judges. 


Rank of Judge. 


Salary per 
annum 


Rs. 

Chief Tustice of the High Court at Calcutta . . 72,000 

Chief justice of the High Courts at Madras, Bombay, Allahabad, Patna and 

Lahore • • 60,000 

Chief Justice of the High Court at Nagpur . . 50,000 

Tndtrp of the High Courts at Calcutta, Madras, Bombay, Allahabad, Patna 

and Lahore; Chief Judge of the Chief Court of Oudh .. 48,000 

Tudee of the Chief Court of Oudh; ’[Chief Judge of the Chief Court of Sind). 42,000 

Tu dee of the High Court at Nagpur . . 40,000 

Judicial Commissioner of the North-West Frontier Province . . 39,000 

if judge of the Chief Court of Sind or of the Court of the 

U Judicial Commissioner of the North-West Frontier Province) . . 36,000 


In this Schedule "Chief Justice", "Chief Judge” and "Judicial Commissioner” include 
respectively an acting Chief Justice, an acting Chief Judge and an acting Judicial Commis- 
sioner, ’[and "Judge” includes an acting or an additional Judge). 

2 [A 8(Judge of the Chief Court of Sind or of the Court of the Judicial Commissioner 
of the North-West Frontier Province) who was at the time of his first appointment to 
service under the Crown in India domiciled elsewhere than in Asia, or who but for his 
appointment as such Judge would be entitled under the rules applicable to him as a mem- 
ber of the Indian Civil Service to draw overseas pay in sterling, shall, in addition to the 
salary prescribed above, be entitled to draw overseas pay of £13 6s. 8d. a month, and his 
salary for the purposes of paragraph 10 (1)' of this Order shall be increased by the amount 

of his overseas pay.) 


THIRD SCHEDULE. 


(Paragraph 18.) 


Pf.nsions of Judges. 
Part I. 


1 The provisions of this Part of this Schedule apply to a Chief Justice or Judge 
•who is not a member of the Indian Civil Service and also to a Judge who is a member of 
that Service and is Chief Justice of a Chartered High Court. 

2 The pension payable to such a Judge who has completed twelve years’ service for 

nension including not less than six years’ service as Chief Justice of one or more of the 
Chartered High Courts, other than Nagpur, shall, if six years or more of his service as 
Chief Justice has been rendered in the High Court at Calcutta be eighteen hundred pounds 
per annum and, in any other case, fifteen hundred pounds per annum. 

3. Subject as aforesaid, the pension payable to a Judge to whom the provisions of 

this Part of this Schedule apply shall be the basic pension for which provision is made 
in the next succeeding paragraph increased by the additional pension, if any, to which he 
is entitled under the subsequent provisions of this Part of this Schedule. 

4. The basic pension to which such a Judge shall be entitled shall be — 

(a) for the first seven completed years of service for pension, £375 per annum; and 

( b ) for each subsequent completed year, a further sum of £75 per annum: 

Provided that his basic pension shall in no case exceed £750 per annum. 

5. For the purpose of calculating additional pensions, service as a Judge shall be 
classified as follows: — 

Grade I. — Service as Chief Justice in the High Court at Calcutta: 

Grade II. — Service as Chief Justice in any Chartered High Court, other than those 
at Calcutta and Nagpur: 

Grade III. — Service as Chief Justice in the High Court at Nagpur: 

Grade IV. — Service as a puisne Judge in any Chartered High Court, other than that 
at Nagpur: and _____ 


LEG. REF. 

’ Substituted by the Government of India 
(High Court Judges) (Amendment) Order, 

1937 , 

2 Inserted by Government of India (High 
Court Judges) (Amendment) Order, 1939. 


N.B . — This Order shall be deemed to have 
had effect from the second day of July, 
nineteen hundred and thirty-eight. 

3 Substituted by Government of India 
(High Court Judges) (Amendment) Order, 
1940. 
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Grade V. — Service as a puisne Judge in the High Court at Nagpur and any service 
in the Chief Court of Oudh. 

6. For each completed year of service for pension in any grade mentioned in the 
last preceding paragraph the Judge shall be entitled to the additional pension specified in 
relation to that grade in the second column of the Table hcreinunder printed: 

Provided that the aggregate amount of his basic and additional pensions shall not 
exceed the amount specified in the third column of the said table in relation to the highest 
grade in which he has rendered service for not less than one completed year. 

Table. 

Service. 


Additional 

Maximum 

pension per 

aggregate 

annum. 

pension. 

£ 

£ 

75 

1,800 

55 

1,500 

40 

1,250 

35 

1,200 

20 

1,000 


Grade I 
Grade II 
Grade III 
Grade IV 
Grade V 

A A A service for pension in two or more grades may claim 

I lat any period of service less than a completed year rendered by him in one grade, or any 
portion of any such period, shall be treated for the purposes of the last preceding paragraph 
as service rendered by him in a lower grade. 

• cl- If a , Judgc . who has served as acting Chief Justice of a Chartered High Court 
Pic • e 9 uently appointed Chief Justice of that Court or of any other Chartered High Court, 

♦r^5i7 lCe 3S a " act,n £ Ch ,c * J u . sticc sha11 for the purposes of this Part of this Schedule he 
s service as Chief Justice of the Court in which the acting service was rendered : 

be treit^ V i d e C c th - at SCrv ^ acting Chief Justice of the High Court at Calcutta shall 

his reuJement Chief Jus'tice JUSt ‘ CC ° f ** C ° Urt ° f which the Judgc was at lhe date of 

Federal Court l * l lc ,| )l } r P° scs °f this Part of this Schedule service as an acting Judge of the 
ihe nu noses of nl bC tr ? at Q ed aS th . ou *h it were service rendered as Chief Justice (or, for 
than P di r o P s°e S at cllc^nS Vag^ur ChlCf JUStiCC) ° f Chartered High Court other 

- . Part II. 

of the fndian High ^o™^ 
the pension payable to such a Judge shall be— 

Civil Service 6 his" Service a's^Indr*!^! ** cntlt,cd under the ordinary rules of the Indian 
(M th L- t as Judge being treated as service therein; and 

next succeed ing^a ragrTph ^ " S ' ’ * f any> t0 which he is entitled under either of the two 

in any one^clr m or ^ o / °t h r 1 ^ ' ° ? ,n 5 lud ? s service for not less than seven completed years 

an acting Judge of the ^- cred High Courts, 1 [“(other than that at Nagpur) or as 

High Courts and nartlJac T partly in any one or more of the said Chartered 

to an additional pension in T act ' n g Judge of the Federal Court], he shall be entitled 

pension in accordance with the following scale:— 

Per annum. 

£ 

100 
120 
140 
160 
180 


f° r 8 completed years of ^ er T ,ce . m one or more of those Courts 
f° r 9 completed years of serv . lce . ln ° ne ° r more of those Courts 
*° r 10 completed v?Ir«; nf c rV1Se ° ne ° r morc of thosc Courts 
for 11 completed vearc f scrv, 9 e **? °ne or morc of those Courts 

for 12, or more comnlrJ i scrv,ce '*} ° ne or more of those Courts .. 

Courts ' m Pieted years of service in one or more of those 

4. If his service for . .. 

years in any one or more of^o'w- . inc jL udes service for not less than seven completed 
seven completed years, has twn ^ i Counts and some part of that service, but less than 
preceding p ara g r aph, he shall h/ ln one or morc °f the Courts mentioned in the 
_pect of each completed year 9 ntlt,cd . to an additional pension of £15 per annum in 
mentioned. >Car of service rendered in one or more of the Courts so 


200 


1 fuserted and substituted resn^t: i , Government of India (High Court Judges 

pectively by (Amendment) Order, 1940. 
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FOURTH SCHEDULE. 
(Paragraph 20.) 

Injury Gratuities and Pensions. 


Officer. 

Gratuity. 

Annual 

pension 

Higher 

scale 

Annual pension 
Lower scale. 


Rs. 

i 

Rs. 

£ 

R s. 

£ 

Chief Justice or Acting Chief Justice 
of the High Court at Madras. Bom- 
bay, Calcutta. Allahabad, Lahore. 
Faina or Nagpur. 

27 000 

2,025 

5,400 

405 

4‘ 7 00 

352 

Judge, or Acting or Additional Judge 
of a High Court, other than a Chief 
Justice or Acting Chief Justice of 
the Courts mentioned above.' 

• • 1 

15.000 

i 

1.125 ; 

4,700 

352 

i 

4,000 

300 


Family Gratuities and Pensions. 

A. — Widows. 


Officer. 

Gratuity. 

Annual 

1 pension. 


Rs. 

£ 

Rs 

£ 

Chief Justice or Acting Chief Justice of the 
High Court at Madras, Bombay, Calcutta, 
Allahabad, Lahore, Patna or Nagpur. 

17.000 

1.275 

5.000 

' 375 

AA 

Judge or Acting or Additional Jndge of a 
High Court, other than a Chief Justice or 
Acting Chief Justice of the Courts men- 
tioned above. 

i 

13.400 

1.012 

4.000 

300 


B. — Children. 


Annual Child’s Pension 


If Child is motherless. 

If Child is not motherless 



THE ACTING JUDGES' ACT (XVI OF 1867). 1 

[1j/ March, 1867. 

An Act to authorize the making of acting appointments to certain 

Judicial Offices. 

Whereas the Governor-General of India in Council or the Local Gov- 
' ernment, as the case may be, is empowered by diverse 

Preamble. enactments to appoint the Judges of certain Courts in 

British India : And whereas it has been doubted whether he or it is empowered 


LEG. REF. 

i Short title, “The Acting Judges’ Act. 
1867’’. See the Indian Short Titles Act 
(XIV of 1897). The bill which was passed 
on the 1st March, 1867, and published as Act 
XVI of 1867, was introduced and passed at 
one sitting. See the Proceedings in Coun- 
cil published in Gazelle of India , 1867, Sup* 


plemcnt, p. 180. This Act has been declared, 
by notification under S. 3 (a) of the Sche- 
duled Districts Act (XIV of 1874), to be in 
force in the following Scheduled Districts, 
namely: — The Districts Hazaribagh, Lohar- 
daga and Manbhum, and Pargana Dhalbhum 
and the Kolhan in the District of Singbhum 
— see Gazette of India, 1881, Ft. I, p. 504. 







The Administrator-General’s Act (III of 1913). 


29 


to appoint persons to act temporarily as such Judges, and it is expedient to 
remove such doubts ; it is hereby enacted as follows : — 


1. In every case in which the ’[Central Government], or the 1 [Provincial 

Government], as the case may be, has power under any 
Power to appoint acting Act or Regulation to appoint a Judge of any Court 
Judges. j n British India, such power shall be taken to include 

the power to appoint any person capable of being appointed a permanent 
Judge of such Court, to act as Judge of the same Court for such time as the 
’[Central Government] or the ’[Provincial Government], as the case may be, 
shall direct. Every person so appointed to act temporarily as a 
Judge of any such Court shall have the powers and perform the duties which 
he would have had and been liable to perform in case he had been duly appoint- 
ed a permanent Judge of the same Court. 

Certain enactments to be 2. Every such Act and Regulation shall be 

construed as if they con- construed as if it contained a special clause to tlie 
tamed a clause like section „ . . - . . * . . . . 

1 of this Act purport or effect of the nrst section of this Act. 


THE ADMINISTRATOR-GENERAL’S ACT (III OF 1913). 


Prefatory Note. — The jurisdiction of the Court to compel due administration of 
the estate of deceased persons has existed from a very early period. It seems to have been 
of gradual growth, and founded rather on the necessity of supplying the defects of the 
Courts of common law and the ecclesiastical Courts, than on execution of trusts cognizable 
in equity alone. (Ency. of Laws of England, Vol. I, p. 176.) 

In ancient times, when a man died without making any disposition of such of his 
goods as were testable, it is said that the king, who is parens patriae, and has the supreme 
care to provide for all his subjects, used to seize the goods of the intestate, to the intent 
that they should he preserved and disposed for the burial of the deceased, the payment of 
his debts, to advance his wife and children, if he had any, and if not, those of his blood. 
This prerogative the king continued to exercise for some time by his own Ministers of 
Justice, and probably in the County Court, where matters of all kinds were determined, 
and it was granted as a franchise to many lords of manors, and others, who had, until the 
passing of the Court of Probate Act, a prescriptive right to grant administration to their 
intestate tenants and suitors in their own Courts Baron and other Courts. Afterwards the 
Crown, in favour of the Church, invested the prelates with this branch of the prerogative; 
for it was said, none could be found more fit to have such care and charge of the transitory 
goods of the deceased than the Ordinary, who all his life had the cure and charge of his 
soul. {IV %l hams on Executors, 11th Edn., 312, 313.) 

, . ^ agrant abuses of this power by the Ecclesiastical Courts occasioned the Legis- 

° »nterpose, in order to prevent the Ordinaries from keeping any longer the adminis- 

p.i tit c» * own I^nds, or those of their immediate dependents and therefore, S. 31 
c>(1 " • 1 1 ot. 1, was passed. 


iicrsnn^ai^in ! 11 1 a4n ’* n " , f trat,on ” applied broadly denotes the management of an estate by a 

(Arne. Cl, Vol. t-T'f/”7<iwi 1 i? 1 ra!. 0 o^) ke ,herC ° £ in P ‘ aCC ° f ,hc proper OWner - 

Kcnny R i5i fe hii n L!Sr aT'" ° f the of $. ce of Administrator-General in British India, Mr. 
ASistrator-G^r,!^ * AdmmistraUon Practice in British India says -“The office of the 
in Bengal whose inter*?* * US cou " tr >’ S^ew ? ut °f t,ie Mercantile and Trading Community 
of Judicature at Fort \KT u- tTC ? a ^?S uar <]ed by the Charter establishing the Supreme Court 
been developed and rceulatST 1 , ,n Bengal^ dated the 26th March, 1774. Its functions have 
is an illustration of lines which experience have shown to be necessary; and it 

•principles which underlS* *1 an( l modification, to suit local circumstances of those 

estates, of deceased persons ” V °* trusts ’ an( * * aw affecting the administration of the 

^ a. * 

is that of the Ecdcsi»sti?ii 0 D office of the Administrator-General was developed 
dealt with the powers of e ? ,s * rar Bengal. The first parliamentary statute which 
tain administration to estates j C ^ St r r in Bcngal an<1 the other provinces to ob- 

«he position of the Registrar and 40 * Geo * U b Cap. 79. In order to understand 

Act which reads as follows- .,£ r , tlus statute . attention may be directed to S. 21 of the 
practice of granting Letters Ir a i - . wl,er ? as great inconveniences have arisen from the 
Port William aforesaid in cases wk?r*? l £ rat, ° n by , J be sai<i Su P rcm e Court of Judicature at 
e< l do not apply f« r *i 1P ,iere next-of-kin or any of the creditors of the dcceas- 

ine J^_t o^ persons calling themselves friends of the deceased. Be 

1 Substituted by A.O., 1937. . • 
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it therefore further enacted that from and after the first day of March which will be in 
the year of our Lord one thousand eight hundred and one, whenever, any British subject 
shall die intestate within either of the presidencies of Fort William, Fort Saint George 
or Bombay, or the territories subordinate to either of the said Presidencies or to become 
subordinate thereto, and on return of the citation to be issued from the proper Ecclesiastical 
Court, no next-of-kin or creditors shall appear and make out their claim to the adminis- 
tration of the effect of the intestate deceased to the satisfaction of the said Court, it shall 
and may be lawful for the Registrar of such Court, and he is hereby required and directed 
to grant such letters of administration and colligenda as to such Court shall seem meet, by 
virtue whereof such Registrar shall collect the assets of the deceased and shall bring them 
for safe custody into such Court and account for them regularly in like manner as is now 
by law provided in cases where assets are vested in the hands of any officer of the Court 
under or by virtue of the equitable jurisdiction of any such Court.” 

It was not long before it became necessary to further develop the law on the subject. 
To this end Stat. 55, Geo. Ill, Cap. 84, was enacted. 

The Registrar, under the old Act. had not by any means such a monopoly of adminis- 
tration of estates as was at one time considered to be the case: but private administrators 
were not by any means subject to similar restrictions in regard to the question of the method 
of keeping and filing their accounts, etc. The precautions, however, above referred to 
prove to be quite inadequate. 

Gross irregularities and abuses were discovered in respect of estates under the charge 
of certain persons who held the office of Ecclesiastical Registrar, with the result that an 
order was passed by the Supreme Court on the 8th March, 1848, appointing a Com- 
mittee to enquire into the working of that office. The Committee so appointed, duly 

cnouired into the working of the office, and presented their report on the 29th January, 
1849. Among other things it proved the Registrars had abused their powers; that they 
had employed the monies in their hands in trade and that heavy losses had been incurred. 

The Government of India, in view of the disclosures above alluded to considered it 
advisable to take steps to protect the interests of the beneficiaries and next-of-kin of 
nersons dying intestate as well as those who left wills, and after some consideration it 
was resolved that a public official should be appointed, who would protect the property of 
.nersons dying in cases where no steps were taken by the next-of-kin (if any) or where the 
next-of-kin were resident out of British India. It was also considered advisable to give 
such official power to deal with the estates of persons who had left wills where cither 

the beneficiaries under the will were resident out of British India, or where they, or the 

executors named, took no steps to protect the estate. After carefully considering the 
position of matters the Government of India passed Act VII of 1849, which may be termed 
the first Administrator-General’s Act in British India. 

The next was Act II of 1850 (passed on 11th January, 1850) by which the Act of 1849 
was extended to Madras and Bombay. It was provided that the rate of commission charged 
was not to be the same; that the Administrator-General of these two provinces were not 
to cease to hold the office of Ecclesiastical Registrar; and by section 4 of the Act the 
Administrator-General was strictly prohibited from trading, etc. This Act remained in 
force until the year 1855, when a further Act was passed (Act VIII of 18 d 5), which 
repealed both the lost-mcntioned Acts. 

This Act (VIII of 1855) remained in force until the year 1867, when Act XXVI of 
1867 was passed as a repealing and re-enacting Code relating to the subject. 

Act II of 1874, which was the Act in force, until it was repealed and re-enacted by 
the present Act was presented to the Legislative Council on the 27th January, 1874. It 
recited that having regard to the fact of certain amendments, and also to the fact that the 
Act of 1867 had already been amended by Act XIX of 1867 and Act V of 1870, it was 

thought advisable to repeal the then existing Acts and re-enact them, so as to have the 

law conveniently within the compass of one Act. The Act again came up for discussion 
on 10th February, 1874, when it was discussed and finally received the assent of the 
Governor-General. 

In 1913 it was thought expedient to consolidate Act II of 1874 and its several 

amending enactments, and also to make certain amendments in the law relating to the 

powers and duties of the Administrator-General, and this was effected by the Act which 
is now in force, Act III of 1913. (See Preface to Kinney’s Administration Practice in 
India; Statement of Objects and Reasons; Report of Select Committee and Proceedings 

in Council.) 
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Sections. 
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Administrators-General. 

5. Administrator-General to be a corpo- 
ration sole to have perpetual succession and 
official seal, and to sue and be sued in his 
corporate name. 

PART III. 

Rights, Powers, Duties and Liabilities 
of the Administrator-General. 

(a) Grants of Letters of Administration 

djul Probate. 

6. As regards Administrator-General 
High Court to be deemed a Court of compe- 
tent jurisdiction for the purpose of granting 
probate or letters of administration. 

7. Administrator-General entitled to let- 
ters of administration, unless granted to 
next-of-kin. 

8. Administrator-General entitled to let- 
ters of administration in preference to cre- 
ditor, non-univcrsal legatee or friend. 

9. When Administrator-General is to 
administer estates of persons, other than ex- 
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ral to apply for administration. 
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of proceedings taken by Administrator- 
General under sections 9, 10 and 11. 

13. Grant of administration to Adminis- 
trator-General in certain cases. 
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from applying for letters within one month 
after death. 
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* not to a ff e ct Regimental Debts 
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16. Letters of administration not neces- 
sary , n respect of small estates administered 
>> Administrator-General in accordance with 
the Regimental Debts Act, 1893 

„ iwJ l>OW r r . to ,S rant Administrator-Gene- 
“ ers 1,m, ted to purpose of dealing with 

DebuAVim " Ce WUh ‘ hC Regimental 

iq r> (^Revocation of Grants. 
administer* ° f , Admin istrator-Gencrars 

exsr„‘; o ? ex r 0 ^r of probatc ' etc • ,o 

mav* on°r S pvn f obtaining administration, etc.. 

Ad m inistratn^r ° n ’ b , C ° rdcred to be P aid to 

GcnCral ° ut of assets. 

Adminktralor-Gene a rar n ,'o l h tter f *”?*“' ,0 

to have been^oidablch o n fy CmCd 35 *° 
Get S&& Administrator- 

?? a a • • -General. 

Administrator-Generar* r 

K ran, of letters of adS!A ti P ' l "'°" 

be granted”' ‘ probal « or letters to 

•o V&oLtt. or ,eu<:rs g ™* d 
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55. Succession Act and Companies Act 
not to affect Administrator-General and sav- 
ing of provisions of Presidency Police Acts 
as to petty estates. 

56. Order of Court to be equivalent to 
decree. 

57. Provision for administration by Con- 
sular Officer in case of death in certain cir- 


Sections. 

cumstances of foreign subject. 

58. \ Repealed.) 

59. Saving of provisions of Indian Regis 

tration Act, 1908. 6 

59-A. Saving. 

60. [ Repeated. ] 

THE SCH EDULE. — f Repealed . ] 


THE ADMINISTRATOR-GENERAL’S ACT 

EFFECT OF LEGISLATION. 


(Ill OF 1913). 1 
[27th February, 1913. 


Year. 

No. \ 

Short Title. 

How repealed or otherwise affected by 

Legislation. 

1913 | 

III 

The Admin strator-General's 
Act, 1913 

Repealed in part, V of 1917; XIX of 
1927. 

Amended. X of 1914 ; XXI of 1922 ; XXXII 
of 1926; X of 1927. 


An Act to consolidate and amend the law relating to the office and duties of 

Administrator- General. 


Whereas it is expedient to consolidate and amend the law relating to the 
office and duties of Administrator-General; it is hereby enacted as follows: — 


PART I. 
Preliminary. 


Short title, extent and 1. (1) This Act may be called The Apminis- 

commcnccmcnt. trator-General's Act, 1913. 

(2) It extends to the whole of British India, including the Sonthal 
Parganas and British Baluchistan, and applies also to all 2 [ British subjects in 
Indian States]. 

(3) It shall come into force on such date* as the 2 [Central Government] 
may, by notification in the 2 [Official Gazette], direct. 

2. In this Act, unless there is anything repug- 
Interpretation clause. nant jn lhe subject Qr contex ,,_ 

(1) “assets” means all the property, movable and immovable, of a deceased 
person, which is chargeable with and applicable to, the payment of his debts and 
legacies, or available for distribution among his heirs and next-of-kin: 

(2) “exempted person” means an Indian Christian, a Hindu, Muham- 
madan, Parsi or Buddhist, or a person exempted under section 332 of the Indian 
Succession Act, 1865, 4 from the operation of that Act: 

(3) 2 [“Government” or "the Government” means, in relation to any 
Province, the Provincial Government, and in relation to British subjects in Indian 
States, the Central Government :] 

(4) “Indian Christian” means a Native of India who is or in good faith 
claims to be of unmixed Asiatic descent, and who professes any form of the 
Christian religion : 

(5) “Letters of Administration” includes any letters of administration 

whether general or with a copy of the will annexed, or limited in time or 
otherwise : 

LEG. REF. 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1912, Pt. V, p. 188; 
for Report of Select Committee, sec ibid., 

1913, Pt. V, p. 3; and for Proceedings in 
‘Council, see ibid., 1912, Pt. VI, p. 697 and 
ibid., 1913, Pt. VI, pp. 14, 28 and 64. 

2 Substituted by A.O., 1937. 

3 The 1st April, 1914, see Gen. R. and O., 


Vo). IV, p. 406. 

* See note the Indian Succession 
(XXXXIX of 1925), section 3. 


Act 


NOTES. 

Sec. 2 (1): “Assets,” meaning of 

"Assets’ may consist qf both movable and 
immovable properties. Shops arc "assets”, 
See 51 M.L.J. 334; 25 Cal. 65 (73). 
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(6) “next-of-kin” includes a widower or widow of a deceased person, or 
any other person who by law would be entitled to letters of administration in 
preference to a creditor or legatee of the deceased : 

(7) ‘t* * * *]• 

(8) “Prescribed” means prescribed by rules under this Act: 

(9) to(ll) 1 [* * * *)• 

2 [(12) ‘High Court’ means — 

(a) in relation to Bengal, Assam and the Andaman and Nicobar islands, 
the High Court at Calcutta ; 

( b ) in relation to Madras and Coorg, the High Court at Madras; 

( c ) in relation to Bombay and British Baluchistan, the High Court at 
Bombay ; 

( d ) in relation to the United Provinces and Ajmer-Merwara, the High 
Court at Allahabad ; 


( e ) in relation to the Punjab and Delhi, the High Court at Lahore; 

(/) ' n relation to the Provinces of Bihar and Orissa, the High Court at 

Patna ; 

(g) in relation to the Central Provinces and Berar, the High Court 
at Nagpur; 

(h) in relation to Sind, the Judicial Commissioner’s Court; 

• • ”1 re ^ at i° n to the North-West Frontier Province, the Judicial Com- 

missioner s Court ; and 

* station t° British subjects in any Indian State, that one of the 
i n °thl s^eh aH U ^ S whlch the Central Government may from time to time notify 

an Arlm.W , ^ lvi !i on ’ m , eans t the Province or State or group of States for which 
Administrator-General has been appointed under this Act.] 

part n: 

The Office of Administrator-General. 


st^ I>oin r ment of Admini- 
strators-Gencral ' 


3. (1) 3 [The Provincial Government for each 

Province, and the Central Government for British 
subjects, in any Indian State or group of Indian 
Provided th ^ ta tes, shall appoint an Administrator-General: 

appointment of the^am^* 11 ^ herein contained shall be deemed to bar the 
divisions.] me P ers0n a s Administrator-General for two 


or more 


4 l 


* ^ son shall be appointed to the office of Administrator-General 

, J who is not — 

a Barrister; or t 

(cj a^rt on' hoi , A ‘ t0 r " ey 1 or Vakil enrolled by a High Court; or 

commencement of this Act^ * C °^ ce Deputy Administrator-General at the 


or 


Bombay \ pcrso , * J" ‘J® case °f a Province other than Bengal, Madras 

( 3 ) '^eaay in the service of the Crown.] 


] 


’ Sub. sections (7) 

ommed by Order in CoL 'l 1937" (U) 

bub-sect. ons ( 12 ) and nil ■ ' 

°flL» Counci| . 1937 ( ) msertcd by 

Sub-section substituted by Order in 


Council. 

* Some words in sub-section (2) and the 
whole of sub-section (3) omitted and sub- 
section (2), clause (d) inserted by Order 
in Council, 1937. 
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of Deputy Administrators 
General. 


Administrator-General to 
be a corporation sole, to 
have perpetual succession 
and official seal, and to sue 
and be sued in his corporate 
name. 


4. The Government may appoint a Deputy or Deputies to assist the 

Administrator-General ; and any Deputy so appointed 
Appointment and powers s fi a u subject to the control of the Government and 

the general or special orders of the Administrator- 
General, be competent to discharge any of the duties 
and to exercise any of the powers of the Administrator-General, and when dis- 
charging such duties or exercising such powers shall have the same privileges 
and be subject to the same liabilities as the Administrator-General. 

5. The Administrator-General shall be a corpo- 
ration sole by the name of the Administrator-General 
of the '[Division) for which he is appointed and, as 
such Administrator-General, shall have perpetual 
succession and an official seal, and may sue and be 
sued in his corporate name. 

PART III. r 

Rights, Powers, Duties and Liabilities of the Administrator-General. 

(a) Grants of Letters of Administration and Probate. 

6. So far as regards the Administrator-General 

of any '[Division] the High Court 2 [* • * *1 

shall be deemed to be a Court of competent jurisdiction 
for the purpose of granting probate or letters of ad- 
ministration under any law for the time being in force 
wheresoever within the '[Division] the estate to he 
administered is situate. 

7. Any letters of administration, which -ire 

granted after the commencement of this Act by the 
High Court 2 [* * *] shall be granted to the 

Administrator-General of the ‘[Division] unless they 
are granted to the next-of-kin of the deceased. 

8. The Administrator-General of the '[Division] 
shall be deemed by all the Courts in the '[Division to 
have a right to letters of administration other than 
letters pendente life in preference to that of— 

(a) a creditor ; or 

(b) a legatee other than an universal legatee; or 

(c) a friend of the deceased. 

When Administrator- 9. If any person, not being an exempted person. 

General is to administer has died l eav ing within any ‘[Division] assets cxcced- 
cstates of persons other . h j f 3 r two thousand] rupees 
than exempted persons. "'fe l,lc i 

and if no person to whom any Court would have jurisdiction to commit 
administration of such assets has, within one month after his death, applied in 


As regards Administra- 
tor-General, High Court 
*(* *] to be deemed a 

Court of competent jurisdic- 
tion for the purpose of 
granting probate or letters 
pf administration. 


Administrator-General en- 
titled to letters of admi- 
nistration, unless granted to 
next-of-kin. 


Administrator-General en- 
titled to letters of admi- 
nistration in preference to 
creditor, non-univcrsal le- 
gatee or friend. 


LEG. REF. 

1 Substituted by Order in Council, 1937 . 

2 Omitted by Order in Council, 1937. 

8 Substituted for the words "one thou- 
sand" by Act XXXII of 1926. 

NOTES. 

Secs. 6, 7 and 8. — As to who are next-of- 
kin, see Succession Act (XXXIX of 1925), 
section 24. Administrator-General can be 
granted letters of administration to estate 
of illegitimate persons. I M.H.C. 171; 11 


Beng.L.R- App. 6, On these sections, sec 
also 4 C. 770. Calcutta High Court cannot 
grant letters to attorney of executor of 
deceased in respect of assets in Punjab. 
Such letters can be granted to Administ- 
rator-General in Bengal. 1 B.L.R. (O.C,) 
3. As to power of Court in case of a dead- 
lock in administration, see 1934 Lab. 331. 

Sec. 9. — Effect of the section as to ad- 
ministration of estates of less than Rs. 1,000 
in value. Sec 1 Boul. 622. See also 6 
I.C. 905=12 Bom.L.R. 471. 
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such 1 [Division] for probate of his will, or for letters of administration of his 
estate, 

the Administrator-General of the 1 [Division] in which such assets are 
shall, subject to any rules made by the Government, within a reasonable time 
after he has had notice of the death of such person, and of his having left such 
assets, take such proceedings as may be necessary to obtain from the High Court 
*[* * *] letters of administration of the estate of such person. 

10. Whenever any person has died leaving assets within the local limits 

; . of the ordinary original civil jurisdiction of the High 

C T2 Presidency-town the Court on being 

administration. satisfied that danger is to be apprehended of mis- 

appropriation, deterioration or waste of such assets 
unless letters of administration of the estate of such person are granted, may 
upon the application of the Administrator-General or of any person interested in 
such assets or in the due administration thereof make an order, upon such terms 
as to indemnifying the Administrator-General against costs and other expenses 
as the Court thinks fit, directing the Administrator-General to apply for letters 
of administration of the estate of such person : 

Provided that in the case of an application being made under this section 
for letters of administration of the estate of an exempted person, the Court may 
refuse to grant letters of administration, if it is satisfied that such grant is 
unnecessary for the protection of the assets ; and in such case the Court shall 
make such order as to the costs of the application as it thinks fit. 

11. (1) Whenever any person has died leaving assets within the local 

limits of the ordinary original civil jurisdiction of 
any of the said High Courts, 

and such Court is satisfied that there is no person 

immediately available, who is legally entitled to the 

succession to such assets, or that danger is to be ap- 

of such tsspIs hpf^r . ♦ P r e h ended of misappropriation, deterioration or waste 

succession thpirt * u*u be determined who may be legally entitled to the 

o^admnst™ n , k"' r *5 e Administrator-General is entitled to letters 

Ot administration of the estate of such deceased person, 

any person^nmrp 1 ?^ upon the application of the Administrator-General or of 
with direct th A I - ln - SUC ^ a ^ ets> or * n tlie due administration thereof, forth- 
assets and to to collect and take possession of such 

1 > deposit, realize, sell or invest the same according to the 


Power to direct Admi- 
nistrator-General to collect 
and hold assets until right 
of succession or adminis- 
tration is determined. 


' LEG. REF. 

* otutTby &° r<ier in COUnd1 ’ 1937 ■ 

NOTES 

not . be taken by 

order of Court. W C W IT 241 

when the title of the* aVw • 5 to 

accrues generally and as ^" 1, " 1 * tr . ator -General 

in which title of AdmS? ^ ,r f Un J5 tancCs 
relates back to date 

ye 8 B.H.C. (O.C.) S A ° deceased. 

apply for administration!^ 9 ,? 

(Merc possibility of debu • 234 

a sr -*? isit 

AasaRBS&jBs,- 


cession only. 56 I.C. 431=24 C.W.N. 
326. • 

\\ ho can apply . — Direction to collect 

as * et s Can be g *ven un der this section to 
Administrator-General, not to a legal repre- 
sentative. 21 Bom. 102; nor to a creditor 
debtor to estate. See 1 M.H.C.R. 234. 
W here an Administrator-General is appoint- 
ed executor of a will he can obtain an order 
to take possession of the assets under sec- 
V-?, n U befor c applying for probate, 56 I.C. 
431—24 C.W.N. 326; but he cannot take 
possession without orders of Court previ- 
ously obtained. 10 C.W.N. Z41 . Pending 
grant of letters of administration, the Admi- 
nistrator-General, cannot make payment to pre- 
judice of estate. 11 C.W.N. 193. As to 
right of Administrator-General to reimburse 
himself for costs, see 10 Bom. 350. On this 
section, see also 23 Bom. 428 ; 8 Bom. 140. 
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directions of the Court, and in default of any such directions according to the 
provisions of this Act so far as the same are applicable to such assets. 

(2) Any order of the Court made under the provisions of this section 

shall entitle the Administrator-General, 

(a) to maintain any suit or proceeding for the recovery of such assets, 

(b) if he thinks fit, to apply for letters of administration of the estate 

of such deceased person, and ...... 

(r) to retain out of the assets of the estate any fees chargeable under 

rules made under this Act, and to reimburse himself for all payments made by 
him in respect of such assets which a private administrator might lawfully have 

made. 


12. If, in the course of proceeding to obtain 
letters of administration under the provisions of sec- 
tion 9, section 10 or section 11, any person appears 
and establishes his claim — 


Grant of probate or let- 
ters of administration to 
person appearing in the 
course of proceedings taken 
by Administrator-General 

under Ss. 9, 10 and 11. . , , 

(a') to probate of the will of the deceased; or 

(b) to letters of administration as next-of-kin of the deceased, and gives 

such security as mn^probate'of 'the^'will or letters of administration 
the Court ^ Administrator-Genera, the cost of any 

proceedings taken £ him, under those sections to be paid out of the estate as 
nlrt of th°e testamentary or intestate expenses thereof . 

P art re . tU n f nroccedings to obtain letters of administration 

13. . If. m the coursejp ^ of sec tion 9 section 10 or section 

Grant of administration n , no person appears and establishes his claim to 
to G Administrator-General bate of a will, or to a grant of letters of adminis- 

in certain cases. tration as next-of-kin of the deceased, within such 

period as to the Court s « ms J ea *°^Ushed his claim to a grant of letters of 

be required^h.m by law^ ^ q{ administration to the Administmtor- 

General. Nothing in this Act shall be deemed to pre- 

clude the Administrator-General from applying to the 
Court for letters of administration in any case within 
The period of one month from the death of the 

deceased . 


Administrator - General 
not precluded from apply- 
ing for letters within one 

month after death. 


, „ t . # t\. 0 Army Act *\or the Air Force Act] 

(b ) EstaUs of Persons t L Act shall be deemed to affect 

mental "Debt's" the provisions of the Regimental Debts Act 1893. 

16 It shall not be ^ dministration of the estate of any deceased 

nerson which is being administered by him in accord- 
ance with the provisions of the Regimental Debts Act, 
1&93 if the value of such estate does not on the date 
when such administration is committed to him 
exceed rupees one thousand, but he shall have the 
same power in regard to such estate as he would have 

had if letters of administration had been granted to him. 


Letters of administration 
not necessary in respect of 
small estates administered 
by Administrator-General 
in accordance with the ' Re- 
gimental Debts Act, 1893. 


I J 


LEG. REF. r _ 
* Added bv Act X of 1927 
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Power to grant Adminis- 
trator-General letters limit- 
ed to purpose of dealing 
with assets in accordance 
with the Regimental Debts 
Act, 1893. 


Recall of Administrator- 
General's administration 
and grant of probate, etc. , 
to executor or next-of-kin. 


17. If the Administrator-General applies, in accordance with the provi- 
sions of the Regimental Debts Act, 1893, for letters 
of administration of the estate of any person subject 
to the Army Act a j[or the Air Force Act] the Court 
may grant to him letters of administration limited to 
the purpose of dealing with such estate in accordance 
with the provisions of the Regimental Debts Act, 
1893. 

' (c) Revocation of Grants. 

1*8. If an executor or next-of-kin of the deceased, who has not been per- 
sonally served with a citation or who has not had 
notice thereof in time to appear pursuant thereto es- 
tablishes to the satisfaction of the Court a claim to 
probate of will or to letters of administration in 
preference to the Administrator-General, any letters 
of administration granted in accordance with the provisions of this Act to the 
Administrator-General may be revoked, and probate or letters of administration 
may be granted to such executor or next-of-kin as the case may be : 

Provided that no letters of administration granted to the Administrator- 
General shall be revoked for the cause aforesaid, except in cases in which a will 
of the deceased is proved in the 2 [Division] unless the application for that pur- 
pose is made within six months after the grant to the Administrator-General 
and the Court is satisfied that there has been no unreasonable delay in making 

the application, or in transmitting the authority under which the application is 
made. 

19. If any letters of administration granted to the Administrator-General 

in accordance with the provisions of this Act are re- 
voked, the Court may order the costs of obtaining 
such letters of administration, and the whole or any 
part of any fees which would otherwise have been 
payable under this Act, together with the costs of the 
ohtain cnA Administrator-General in any proceedings taken to 

out of the es^ate*^ 100, t0 ^ pa ’ d t0 ° r reta ’ ned by the Administrator-General 

(0 of ^section t2rof i sfctL t n. SeCti ° n Sha " ^ P rovisions of c,ause 

If any letters of administration granted to the Administrator-General 

m accordance with the provisions of this Act are revok- 
ed, the same shall, so far as regards the Administra- 
tor-General and all persons acting under his authority 
in pursuance thereof, be deemed to have been only 
voidable, except as to any act done by any such 

after notice of a will o. ^ d ™. ni ! t l at0r -p enera . 1 . or other person as aforesaid, 
void : ° r °* an y ot her fact which would render such letters 


Cost of obtaining admi- 
nistration, etc.; may, on 
revocation, be ordered to 
be paid to Administator- 
Gencral out of assets. 


After revocation, letters 
g™ ted . !° u Adminis trator- 

hS c E l 1° be deemed as to 
him to have been voidable 


der any such letters voi ?° l. C ^. ct Wl ^ or an Y ot her fact which would Ten- 
acting under his authority ^ a a " ect tb e Administrator-General or any person 
of one month from the tim” p V rs ? ance °* such letters unless, within the period 
to prove the will, or to c C 0t tP V ! n ^ su< -b notice, proceedings are commenced 

are p^psecuted without Unreason abl edd ay t0 ^ revoked ' and such P roceedin S s 


, * . . J t LEG. REF. 
Added by Act I of 1927. 


2 Substituted by Order in Council, 1937- 
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21 . If any letters of administration granted to the Administrator-General in 

accordance with the provisions of this Act are revok- 
Payments made by Admi- e d, upon the grant of probate of a will, or upon the 
nistrator-Gcneral prior to g rant G f letters of administration with a copy of the 
revocation. w jil annexed, all payments made or acts done by or 

under the authority of the Administrator-General in pursuance of such letters 
of administration, prior to the revocation, which would have been valid under 
any letters of administration lawfully granted to him with a copy of such 
will annexed shall be deemed valid notwithstanding such revocation. 


•(d) General. 

22. Whenever any Administrator-General applies for letters of administra- 
, . . 4 . ^ r „ nn „i. c tion in accordance with the provisions of this Act, it 
pcUt1on D f or “grant of letters shall be sufficient if the petition required to be 
of administration. presented for the grant of such letters states, 

(i) the time and place of the death of the deceased to the best of the 
knowledge and belief of the petitioner, 

( H ) the names and addresses of the surviving next-of-kin of the 
deceased if known, 

(Hi) the particulars and value of the assets likely to come into the hands 
of the petitioner, 

( iv ) particulars of the liabilities of the estate if known. 


23. (New ) ’[AH probates orl letters of adminis- 

Namc in which probate t ration granted to any Administrator-General shall be 
or letters to be granted. gran(ed to him by that name . ] 

24. Probate or letters of administration granted by the High Court 2 [* * 

*j to the Administrator-General of any ’[ revision] 
Effect of probate or s | ia p | iave c ff ect over all the assets of the deceased 
letters granted to Admim- t h roug h out suc h ir Division] and shall be conclusive 
strator «encra . as representative title against all debtors of the 


LEG. REF. 

1 Substituted' by Order in Council, 1937. 

2 Omitted by Order in Council, 1937. 

NOTES. 

Secs. 22 to 24. — The estate vests in 
Administrator-General on grant of letters of 
administration. 38 'ML 1134=27 M. L. J. 
400. As to vesting of estate in successor 
of Administrator-General, see 33 C. 713. 

Suits by Administrator-General. — See 
28 Bom. 529; 30 C. 927. Administrator- 
General may sue and be sued in name of 
his office. See also 8 C.W.N. at p. 93. 

Suits against Administrator-General. — 
See 6 M.H.C.R. 346; 25 Cal. 54. Suit by 
cxditor. See also 10 Cal. 929; 38 Mad. 

500==22 I.C. 566. Suit under section 26 for 
assets improperly distributed by Adminirtra- 
tor-Gencral is not suit for administration. 

Powers of Administrator-Gf.neral. — 
Whereas the Administrator-General is, 
pending the grant of letters of administra- 
tion in the same position as a private 
administrator the only payment he is entitl- 


ed to make is for the benefit of or for the 
preservation of the assets, and not a pay- 
ment to the prejudice of hhc estate. 11 
C.W.N. 113. Where the letters of ad- 
ministration have been granted, he can exer- 
cise his ordinary powers as Administrator- 
General and dispose of immovable property 
without the consent of the Court. 38 Mad. 
1134=27 M.L.J. 400. An administration 
cannot be treated as closed until every act 
necessary for its completion has been done 
and where, to realise his commission he sells 
an item which had been previously sold by 
the son of the deceased on attaining majori- 
ty, the sale by the son was held a nullity. 
38 ML 113. There is no provision of law by 
which an insolvent’s estate in respect of 
which letters of administration have been 
granted to the Administrator-General, can be 
administered under the insolvency law. 38 
Mad. 500. An Administrator-General in 
such cases can claim no higher than the de- 
ceased himself and he has not the rights of 
cither the trustee or Official Assignee in in- 
solvency. 38 M. 500. 
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S. 26] 


deceased and all persons holding such assets, and shall afford full indemnity 
to all debtors paying their debts and all persons delivering up such assets to such 
Administrator-General : 

Provided that the High Court may direct, by its grant, that such probate 
or letters of administration shall have like effect throughout one or more of the 
other ’[Divisions] . 

Whenever a grant is made by a High Court to the Administrator-General 
with such effect as last aforesaid, the Court shall send to the other High Courts 
a certificate that such grant has been made, and such certificate shall be filed by 
the Courts receiving the same. 

2 [A grant made by the High Court at Rangoon before the separation of 
Burma from India shall have the same effect for the purposes of this section 
as it would have had if the separation had not taken place.!] 

25 (1) Any private executor or administrator may, with' the previous 

consent of the Administrator-General of the ’[Divi- 
Transfer by private exe- s i on ] j n w hich any of the assets of the estate, in 

interest under probate or respect of which such executor or administrator has 
letters. obtained probate or letters of administration, are 

situate, by an instrument in writing under his hand 
notified in the official Gazette, transfer the assets of the estate vested in him by 
virtue of such probate or letters to the Administrator-General by that name or 
any other sufficient description. 

(2) As from the date of such transfer the transferor shall be exempt 
from all liability as such executor or administrator, as the case may be, except 
in respect of acts done before the date of such transfer, and the Administrator- 
General shall have the rights which he would have had, and be subject to the 
liabilities to which he would have been subject, if the probate or letters of 
administration, as the case may be, had been granted to him by that name at 
the date of such transfer. 


26. (1) When the Administrator-General has given the prescribed notice 

Distribution of assets. for creditors and others to send in to him their claims 
• . against the estate of the deceased, he shall, at the 

t,me *h ere in named for sending in claims, be at liberty to 
he has^ot’ C a f SSetS ° r an ^ ^ art thereof m discharge of such lawful claims as 


whnsn iw s £ a !J not be bable for the assets so distributed to any person of 
*hose claun he had not notice at the time of such distribution. * 

or disallowed not ' c j; a, ?y c j a * m which has been sent in and has been rejected 
ceedines to enforce u Administrator-General shall affect him unless pro- 
the rejection or di«all C a * m COTTlrnen ced within one month after notice o: 

f °* SUch claim has been given in the prescribed 

(41 N tw U P rocee dings are prosecuted without unreasonable delay. 

other claimant° to' follow \he ^!° n Sha11 P re i l,dice the ri £bt of any creditor or 

who may have received tu assets or an y P art thereof in the hands of the persons 

(5) In* d the same respectively. 

tion under the provisimfc pen ?^ of limitation for any suit, appeal or applica- 
tween the date of submit fu V f< ? r . the time being in force, the period be- 

Gencral and the date of tbe °i claim of a creditor to the Administrator- 
claim shall be excluded na decision of the Administrator-General on such 


LEG. REF. 


1 Subsiituttxi by Order in Council \ 9?7 
Inserted by Order in Council im/ 


NOTES. 

Secs. 25 and 26 .— See 8 C.W.N. 362; 22 
I . A . 107=22 C. 788 ; 22 Bom. 1. 



40 


The Civil Court Manual (Imperial Acts). 


[S. 27 


Appointment of Official 
Trustee as trustee of assets 
after completion of admi- 
nistration. 


27. (1) When the Administrator-General has, so far as may be, discharged 

all the liabilities of an estate administered by him, he 
shall notify the fact in the Official Gazette, and he 
may, by an instrument in writing, with the consent of 
the Official Trustee and subject to any rules made by 
the Government, appoint the Official Trustee to be the 

trustee of any assets then remaining in his hands 

(2) Upon such appointment such assets shall vest in the Official Trustee 
as if he had been appointed trustee in accordance with the provisions of the 
Official Trustees Act, 1913, and shall be held by him upon the same trusts as the 
same were held immediately before such appointment. 

28. (1) The High Court l [ * * * ] may, on application made to it, 

give to the Administrator-General of the 2 [Division] 
Power for High Court to an ,- general or special directions as to any estate in 
give directions regar ing c ] iar „ e or j n regard to the administration of any 

such estate. 

(2) Applications under sub-section (1) may be made by the Administra- 
tor-General or any person interested in the assets or in the due administration 

thereof. , 

29. ( 1 ) No Administrator-General shall be re- 

quired by any Court to enter into any administration 
bond, or to give other security to the Court, on the 
grant of any letters of administration to him by that 
name 

(2) No Administrator-General or Deputy Administrator-General shall be 

required to verify, otherwise than by his signature, 
any petition presented by him under the provisions of 
this Act, and, if the facts stated in any such petition 
are not within the Administrator-General’s own per- 
sonal knowledge, the petition may be subscribed and 

verified by any person competent to make the verification 

(3) The entry of the Administrator-General by that name in the books of 

a Company shall not constitute notice of a trust, and a 

Entry of Administrator- Company shall not be entitled to object to enter the 

name of the Administrator-General on its register by 
reason only that the Administrator-General is a cor- 
poration and in dealing with assets the fact that the person dealt with is the 
Administrator-General shall not of itself constitute notice of a trust. 

30. The Administrator-General may, whenever he desires, for the purposes 
. nirarni . „ of this Act, to satisfy himself regarding any question 

oat j, » ■ ° of fact, examine upon oath (which he is hereby autho- 

rised to administer) any person who is willing to be 
so examined by him regarding such question 

> ,r i t , ( e ) Grant of Certificates . 

31. Whenever any person has died leaving assets within any 2 [Division], 


No security nor oath to 
be required from Adminis- 
trator-General. 


Manner in which petition 
to be verified by Adminis- 
trator-General and his De- 
puty. 


General not to constitute 
notice of a trust. 


. . LEO. REF. 

1 Omitted by Order in Council, 1937. 

2 Substituted by Order in Council, 1937. 

NOTES. 

Sec. 28. — The High Court should not ad- 
vise on disputed points of law and fact but 
only on such questions as to management, 
advancement, change of investment, etc. Ill 
I.C. 16=1928 L. 514. 


Sec. 29. — As to mode of verification by 
Administrator-General, see 26 Cal. 404. See 
also 20 Cal. 879. 

Sec. 31. — Certificate entitling claimants 
to receive assets may be granted by Admi- 
nistrator-General without the necessity of 
taking out probate. 34 B. 506. Although 
the Limitation Act nowhere provides that 
time should cease to run upon a claim being 


S. 34) 
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ficate. 


and the Administrator-General of such *»[ Division] is 
In what case Admmistra- satisfied that such assets excluding any sum of money 
tor-General may grant certi- deposited in a Government Savings Bank, or in any 

Provident Fund to which the provisions of the Provi- 
dent Funds Act, 1897, 2 apply, did not at the date of death exceed in the whole 
*[two thousand] rupees — in value, he may, after the lapse of one month from 
the death if he thinks fit, or before the lapse of the said month if he is requested 
so to do by writing under the hand of the executor or the widow or other per- 
son entitled to administer the estate of the deceased, grant to any person, claiming 
otherwise than as a creditor to be interested in such assets, or in the due adminis- 
tration thereof, a certificate under his hand entitling the claimant to receive the 
assets therein mentioned left by the deceased, within the *[ Division] to a value 
not exceeding in the whole f [two thousand] rupees : 

Provided that no certificate shall be granted under this section — 

(i) where probate of the deceased’s will or letters of administration of his 
estate has or have been granted, or 

- (li) in respect of any sum of money deposited in a Government Savings 
Rank or in any Provident Fund to which the provisions of the Provident Funds 
Act, 1897, 2 apply. 

32. If, in cases falling within section 31, no person claiming to be interested 
r . otherwise than as a creditor in such assets or in 

ditor8 n andpow^ tC to 0 t C ake the due administration thereof obtains, within three 
charge of certain estates. months of the death of the deceased a certificate from 

the Administrator-General under the same section, or 
probate of a will or letters of administration of the estate of the deceased, and 
such deceased was not an exempted person, or was an exempted person who has 
eft assets within the ordinary original civil jurisdiction of the High Court, or 
, ai ?7. area n °tified by the Government in this behalf in the official Gazette, 
e c mmistrator-General may administer the estate without letters of adminis- 
ra ion, m the same manner as if such letters had been granted to him; 

.. J. n< ” he neglects or refuses to administer such estate, he shall, upon the 
. ppicaion of a creditor, grant a certificate to him in the same manner as if he 
were interested in such assets otherwise than as a creditor ; 

unci or ?i? SU • t ccrt > ficate shall have the same effect as a certificate granted 

this Art C £.™y ,slons °f section 31, and shall be subject to all the provisions of 
this Act which are applicable to such certificate : 

ficate ifTJ'tvf* i* £ the ^roinistrator-General may, before granting such certi- 

administrationo/the reaS ° nab!e SeCUrity ' f ° r the ^ 

The Administrator-General shall not be bound to grant any certificate 

Administrator - General UTU * e . r section 31 or section 32 unless he is satisfied of 

J' 1 !* boun(1 to Krant certifi- , ^ tjtte of the claimant and of the value of the assets 

claimant* <; C »f*i sa * ,s fi c< * of , ^y the deceased within the Presidency either by 

* 1e oat fi °f the claimant, or by such other evidence as 
he requires. - 

a certificate granted in accordance with the provisions 
of section 31 or section 32 shall have in respect of the 

^QCpfc • < .«/• .. 1 


title, etc; 

34. The holder of 
Effect of certificate. 


duties, and be subiert t asset s specified in such certificate the same powers and 

ject to if etters of • t e same liabilities as he would have had or been sub- 

~ — granted to him : 

LEG. REF. 

-i substituted by Order in ro,. M b i 
of 1925)' 0W ,he Pr0viden ‘ Fun <is Act (XIX 
* Substituted by Act XXXII of 1926. 

C. C. M.— 6 


NOTES. 

filed or a certificate being issued by the Ad- 
ministrator-General, yet claims covered by 
such a certificate containing a memorandum 
that all debts will be paid as soon as possi- 
ble. arc not barred. 22 I.C. 262 (Cal.). 


42 


The Civil Court Manual (Imperial Acts). 


[S. 35 


Revocation of certificate. 


Provided that nothing, in this section shall be deemed to require any 
person holding such certificate, 

(a) to file accounts or inventories of the assets of the deceased before 
any Court or other authority, or 

( b ) save as provided in section 32 to give any bond for the due adminis- 
tration of the estate. 

35. The Administrator-General may revoke a certificate granted under the 

provisions of section 31 or section 32 on any of the 
following grounds, namely: — 

(») that the certificate was obtained by fraud or misrepresentation made 

to him, • t 

(it) that the certificate was obtained by means of an untrue allegation of 
a fact essential in law to justify the grant though such allegation was made in 
ignorance or inadvertently. 

36 (1) When a certificate is revoked in accordance with the provisions of 

section 35, the holder thereof shall, on the requisition 
Surrender of revoked cer- of (hc Adm j nistrator _Cenera1, deliver it up to such 

1 ca ' Administrator-General, but shall not be entitled to the 

refund of any fee paid thereon. 

(2) If such person wilfully and without reasonable cause omits to deliver 
up the certificate, he shall be punishable with imprisonment which may extend 
to three months, or with fine which may extend to one thousand rupees, or with 

both . 

37 The Administrator-General shall not be bound to take out letters of 

administration of the estate of any deceased person 
on account of the assets in respect of which he grants 
any certificate, under section 31 or section 32, but he 
may do so if lie revokes such certificate under section 
35 or ascertains that the value of the estate exceeded 
*ftwo thousand] rupees. 

38. Where a person not having his domicile in British India has died leav- 
ing assets in any 8 | Division] and in the country in 
which he had his domicile at the time of his death, 
and proceedings for the administration of his estate 
with respect to assets in any such 2 [Division] have 
been taken under section 31 or section 32, and there 
has been a grant of administration in the country of 
domicile with respect to the assets in that country, 

the holder of the certificate granted under section 31 or section 32, or the 
Administrator-General, as the case may be, after having given the prescribed 
notice for creditors and others to send in to him their claims against the estate 
of the deceased, and after having discharged, at the expiration of the time 
therein named, such lawful claims as he has notice of, may, instead of himself 
distributing any surplus or residue of the deceased’s property to persons resid- 
ing out of British India who are entitled thereto transfer, with the consent of 
the executor or administrator, as the case may be, in the country of domicile, 
the surplus or residue to him for distribution to those persons. 

(/) Liability 

39. (1) The revenues of the Government a [* * *] shall be liable to make 

, _ _ good all sums required to discharge any liability which 

Liability o ovemmen . Administrator-General, if he were a private ad- 


Administrator - General 
not bound to take out ad- 
ministration on account of 
assets for which he has 
granted certificate. 


Transfer of certain assets 
from British India to exe- 
cutor or administrator in 
country °f domicile for dis- 
tribution . 


LEG. REE. 

> Substituted by Act XXXII of 1926 
2 Substituted by Order in Council, 1937. 


3 The words “of India” omitted hv Act 
XXI of 1922, section 6 (a). 


S. 42] The Administrator-General's Act (III or 1913). 43 

ministrator, would be personally liable to discharge, except when the liability is 
one to which neither the Administrator-General nor any of his officers has in 
any way contributed, or which neither he nor any of his officers could, by the 
exercise of reasonable diligence have averted, and in either of those cases the 
Administrator-General shall not, nor shall the revenues J fof the Government] 
2 [* * *] be subject to any liability. 

(2) Nothing in sub-section (1) shall be deemed to render 2 [the Govern- 
ment] [* * *) For the Administrator-General liable for anything done before 

the commencement of this Act, by or under the authirity of the Administrator- 
General . 

40 (1) If any suit be brought by a creditor against any Administrator- 

General, such creditor shall be liable to pay the costs 
Creditors suits against Q f the Sl jit un l e ss he proves that not less than one 

month previous to the institution of the suit he had 
applied in writing to the Administrator-General, stating the amount and other 
particulars of his claim, and had given such evidence in support thereof as, in 
the circumstances of the case, the Administrator-General was reasonably entitl- 
ed to require. . \jni 

(2) If any such suit is decreed in favour of the creditor, he shall, never- 
theless, unless he is a secured creditor, be only entitled to payment out of the 
assets of the deceased equally and rateably with the other creditors. 

41 . Nothing in section 80 of the Code of Civil 
Notice of suit not requir- Procedure, 1908, shall apply to any suit against the 
in certain cases. Administrator-General in which no relief is claimed 

against him personally. 

PART IV. 


TEES. 

42. (1) There shall be charged in respect of the duties of the Adminis- 

Fees. 1 - trator-General such fees, whether by way of percen- 

Govemment* ta ^ e ° F otherw,se * as ma y he prescribed by the 

been committpH — Se ° f ai l y estate > the administration of which has 

Act the fees nresrrh A romistrator-General before the commencement of this 
respect of such d llI ? der u thls A s fCtion shall not exceed the fees leviable in 
quently aLnded: the Administrator-General's Act, 1874, as subse- 

General under^the °* tbe dut ‘ es tIie Administrator- 
section shall be determm#»H ” ta Debts Act, 1893, the fees prescribed in this 
(2) The fees nn^ accordan ce with the provisions of that Act. 
estates or classes of * % SC< j-2- n may be . at different rates for different 

be arranged so as to nrnHu ° r ° r dl ^ erent duties, and shall, so far as may be, 

all other e xpense incidenta^n^ 3 ™ 0111 ^- sufficient to discharge the salaries and 

working of this Act ( including such sum as 

LEG : 5 


1 Inserted by Act^XXT^f urr? 

(a). y ACt XXI of 1922, section 6 

ted by 1937 . GoV ^ 9 ^ of In dia omit- 

NOTES. 

»* "‘he’ anfounf "of Mmn5|Sj!m n»° f hi arrivin B 
“ a > ">e date of their 


P.J. 347. On this section, see also 22 I.C. 
262 (Cal.) ; 31 Cal. 572; 25 Cal. 65; 4 Cal. 
770. Under this section commission not tc 
be charged by executor or administrator. C 
Cal. 70. Moneys retained as fees of Ad- 
ministrator-General are deemed to be assets 
distributed. See 1 Mad. 148; 31 Cal. 572 

In — -1 * ? a • i 


orer i mau. o l . Df & 

hi an administration suit the subject 
matter of the suit is the actual value of th< 
property to which the plaintiff would b( 
entitled if the suit succeeds, and not the notio- 
nal figure at which the plaintiff chooses tc 
value it. 41 Bom.L.R. 413=183 I.C. 65£ 
= 1939 Bom. 299. 
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Audit of Administrator- 
General’s Accounts. 


Auditors to examine ac- 
counts and report to Gov- 
ernment. 


Government may determine to be required to insure the revenues of the 
Government *•[* *) against loss under this Act). 

43 . ( 1 ) Any expenses which might be retained or paid out of any estate in 

iff the charge of the Administrator-General, if he were a 

ispo^a o ecs. private administrator of such estate, shall be so retain- 

ed or paid and the fees prescribed under section 42 shall be retained or paid in 
like manner as and in addition to such expenses. 

(2) The Administrator-General shall transfer and pay to such authority, 
in such manner and at such time as the Government may prescribe, all fees 
received by him under this Act, and the same shall be carried to the account and 
credit of the Government *[* *] . 

PART V. 

Audit of the Administrator-General's Accounts. 

44. The accounts of every Administrator-General shall be audited at least 

once annually, and at any other time if the Govern- 
ment so direct, by the prescribed person and in the 
prescribed manner. 

45 The auditors shall examine the accounts 
and forward to the Government a statement thereof in 
the prescribed form, together with a report thereon 
and a certificate signed by them showing — 

(a) whether they contain a full and true account of everything which 
ought to be inserted therein, 

( b ) whether the books which by any rules made under this Act are direct- 
ed to be kept by the Administrator-General, have been duly and regularly kept, 

(c) whether the assets and securities have been duly kept and invested 
and deposited in the manner prescribed by this Act, or by any rules made there- 

under, •, . 

or (as the case may be) that such accounts are deficient, or that the Adminis- 
trator-General has failed to comply with this Act or the rules made thereunder, 
in such respects as may be specified in such certificate. 

^ , ... 46. (1) Every auditor shall have the powers 

mon and examine witnc^sTs", of a Civil Court under the Code of Civil Procedure, 
and to call for documents. 1908, 

(а) to summon any person whose presence he thinks necessary to attend 

him from time to time; and . ... 

(б) to examine any person on oath to be by him administered; and 
(r) to issue a commission for the examination on interrogatories or 

otherwise of any person ; and 

(<f) to summon any person to produce any document or thing, the pro- 
duction of which appears to be necessary for the purpose of such audit or exa- 
mination. 

(2) Any person who when smmoned ref uses, or without reasonable 
cause, neglects to attend or to produce any document or thing or attends and 
refuses to be sworn, or to be examined, shall be deemed to have committed an 
offence within the meaning of, and punishable under, section 188 of the Indian 
Penal Code, and the auditor shall report every case of such refusal or neglect to 

Government, . . M . , . 

47. The costs of and incidental to such audit and examination shall be deter 

mined in accordance with rules made by the Govern- 
ment, and shall be defrayed in the prescribed manner. 


Costs of audit, etc. 


LEG. REF. 

J The words “of India” were omitted by 


Act XXI of 1922, section 7. 
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General powers of admi- 
nistration. 


PART VI 

Miscellaneous. * • 

48. The Administrator-General may, in addition 
to, and not in derogation of, any other powers of 
expenditure lawfully exercisable by him, incur expen- 
diture — 

(a) on such acts as may be necessary for the proper care and manage- 
ment of any property belonging to any estate in his charge; and 

(b) with the sanction of the High Court r >[* * * ] on such religious, chari- 
table and other objects, and on such improvements as may be reasonable and 
proper in the case of such property. 

49. Any person interested in the administration of any estate, which is in 

r c th e charge of the Administrator-General shall, sifbject 

daily interested "o in'spect ^ S !. lch co | lditions and restrictions as may be prescrib- 
Administrator-General’s ac- ed * he entitled at all reasonable times to inspect the 
count, etc., and take copies, accounts relating to such estate and the reports and 

certificates of the auditor, and on payment of the 
prescribed fee, to copies thereof and extracts therefrom 

50. (1) The Government shall make rules 21 for carrying into effect the 
Power to make rules. °bjects of this Act and for regulating the proceedings 

of the Administrator-General. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for— b 

a , (a) ‘he accounts to be kept by the Administrator-General and the audit 

and inspection thereof. 

whirk ? ^ ^ £ ust ? d y» deposit and investment of assets and securities 
which come into the hands of the Administrator-General, 

General rernitta "F e ° f sums of money in the hands of the Administrator- 

General in cases in which such remittances are required, 

Act anrf tL! Ubj n Ct *5° the P rovisions of this Act, the fees to be paid under this 
Act, and the collection and accounting for any such fees, 

the scl J edu,es and Other documents to be submitted to 

the publication cd* °v any ot ^ er authority by the Administrator-General, and 
publication of such statements, schedules, or other documents, 

dules or othc^such' documents, tHe C ° St ° f preparin S such statements, sche- 

(#)»[* * * * * * j 

dental to^an^audh^mH. 'In' 0 * 1 a " d the P ers °n b y whom the costs of and inci- 
defrayed, r t ^ ie P rovlslon s of this Act are to be determined and 


Rules and Orders, Vol. tv n an?* 'V' 

Madras, see Madras Local Rules *andn G * ' ° r 
1923, Vol. I, Pt. II, p | fo ^ W ’ 

V:i B T b : y A° C 1 R t S ^ Or*el7l&\ 

IT P TJ P ' 773 ’ f< >r } he P r °vinces of Assam 
tJ-P. , Burma; and the Punjab, see th* i 0 ~,i 

Gazette, Of 1914 or the lies’, edit ns “f 


the Local Rules and Orders of these pro- 
vinces . 

n Cl. {ff) which was inserted by Act X 
of 1914 was repealed by Act V of 1917, 
section 6 and Schedue. 

NOTES. 

Sfxs. 50 and 52. — “Assets" includes both 
movable and immovable property. 51 M.L. 
J. 334. The Administrator-General does not 
earn a commission by merely taking out 
letters of administration. {Ibid.) 
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(/i) the manner in which summonses issued under the provisions of sec- 
tion 46 are to be served and the payment of the expenses of any persons sum- 
moned or examined under the provisions of this Act and of any expenditure 

incidental to such examination, and 

(i) any matter in this Act directed to be prescribed. 

( } ) All rules made under this Act shall be published in the official 
Gazette and, on such publication, shall have effect as if enacted in this Act. 

51 Whoever, during any examination authorised by this Act, makes upon 

' ' ’ oath a statement which is false and which he either 

False evidence. knows or believes to be false or does not believe to be 

true, shall be deemed to have intentionally given false evidence in a stage of a 
judicial proceeding. 

52 All assets in the charge of the Administrator-General which have been 

in his custody for a period of twelve years or upwards 
Assets unclaimed for whether before or after the commencement of this Act 
twelve years to be transfer- w jthout an y application for payment thereof having 
red to Government. made an( j granted by him shall be transferred, 

in the prescribed manner, to the account and credit of the Government M* * ] • 

Provided that this section shall not authorise the transfer of any such 
assets as aforesaid, if any suit or proceeding is pending in respect thereof in any 


Court. 

c? ' m If any claim is hereafter made to any part of the assets transfer- 
v ' rc d to the account and credit of the Government 

Mode of proceeding by i;j * *] under the provisions of this Act, or any Act 

claimant to recover principal hereby repealed, and if such claim is established to 

money so transferred. ^ satisfaction of the prescribed authority, the Gov- 

ernment M* *1 shall pay to the claimant the amount of the principal so trans- 
ferred to its account and credit or so much thereof as appears to be due to the 


(2) If the claim is not established to the satisfaction of the prescribed 

authority, the claimant may, without prejudice to his right to any other 

nroceedings for the recovery of such assets, apply by petition to the High Court 
?™ * | against the Government] and such Court, after taking such evidence as 
it thinks^ fit, shall make such order in regard to the payment of the ( whole ° r 

any part of the said principal sum as it thinks fit, and such order shall be bind- 

ing on all parties to the proceedings : 

4 [ Provided that nothing in this section affects any option afforded to 
claimant by section 179 of the Government of India Act, 1936] 

(3) The Court may further direct by whom the whole or any part of the 

cost of each party shall be paid. 

54. (1) Whenever any person, other than an 

exempted person, dies leaving assets within the limits 
District Judge in certain ^ the jurisdiction of a District Judge, the District 

persons", Judge shall report the circumstance without delay to 

Sfto report to Adminis- the Administrator-General of the ^[Division] stating 
trator-General . the following particulars so far as they may be known 

to him: — 


LEG REF. . . A 

1 The words “of India” omitted by Act 

XXI of 1922, section 7. 

2 Omitted by Order in Council, 1937. 


a Substituted by ibid. 

4 Inserted by Order in Council, 1937 . 

NOTES. 

Sec. 52.— See 51 M.L.J. 334. 
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(a) the amount and nature of the assets, 

( b ) whether or not the deceased left a will and if so, in whose custody 

it is, 

(c) the names and addresses of the surviving next-of-kin of the deceased 
and, on the lapse of one month from the date of the death, 

( d ) whether or not any one has applied for probate of the will of the 
deceased or letters of administration of his estate. 

(2) The District Judge shall retain the assets under his charge, or 
appoint an officer under the provisions of section 239 of the Indian Succession 
Act, 1865, 1 to take and keep possession of the same until the Administrator- 
General has obtained letters of administration, or until some other person has 
obtained probate or such letters or a certificate from the Administrator-General 
under the provisions of this Act, when the assets shall be delivered over to the 
holder of such probate, letters of administration or certificate: 


Provided that the District Judge may, if he thinks fit, sell any assets 

which are subject to speedy and natural decay, or which for any other sufficient 

cause he thinks should be sold, and he shall thereupon credit the proceeds of 
such sale to the estate. . . 

, (3) , T !l e District Judge may cause to be paid out of any assets of which 

nart thereof 0 *^ d ’ arge ' ° r ° Ut ° f the P r °«eds Of such assets or of any 

“ h '" “ •" <», >» - -y o< 

obtaining SiT ° f the fUneral ° f the deceased and of 

certificate "under this Act, “ ° f admini ^°" of his estate or a 

within three^monthsT^xt preredmt S t f rvices rendered to the deceased 

tic servant. Preceding his death by any labourer, artizan or domes- 


and 


U) the relief of the immediate necessities of the family of the deceased 


of the assets left by” the deceased" 6 ^ 55317 f ° r the proper care and management 

cession 3 Act n ‘i , 865^ or ffi^anv nth’ 280 or . section 281 of the Indian Sue- 

to rights of priority of creditors nf 7 f ° r a** time bc,ng in for( * with res P ect 
validity of a "y °payme n t ' caused ^ be he,d f ° affect the 

Succession Act and Com- 

• (1) Nothing contained in the Indian Succes- 

^ ct ’ ^865, or the Indian Companies Act, 1882, 
shan be taken to supersede or affect the rights, duties 
an privileges of any Administrator-General. 

shall be deemed 1 to^affect ta, nr e t 1 the 5? dian Succession Act, 1865, or in this Act 
relating to the movable nrnr .°t ave affected, any law for the time being in force 
dying intestate within anv 1 d Cr • j WO hundred rupees in value of persons 

has been taken charge of K v tu C . residency towns a [* *] which shall be or 
— K by the P° llce for the purpose of safe custody 


'f — an ci um- 

K5S not to affect 

ra,0r ' ( i' neral and 
saving of provisions of Pre- 
sidency Police Acts as to 
Petty estates. aS to 


v EEG - REF * 

si-^ctTxXXfX^f 0 ^^ In<Uan S — 

° r corresponding sections of the new 


Act, see Ss. 320, 321 and 322 of Act XXXIX 
of 1925. 

a Omitted by A.O., 1937. 
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[S. 56 


Order of Court to be 
equivalent to decree. 


56. Any order made under this Act by any Court 
shall have the same effect as a decree. 


Provision for adminis- 
tration by Consular Officer 
in case of death in certain 
circumstances of foreign 
subject. 


57. Notwithstanding anything in this Act, or in any other law for the time 

being in force, the Central Government may, 
by general or special order, direct that, where a sub- 
ject of a foreign State dies in British India, and it 
appears that there is no one in British India other 
than the Administrator-General, entitled to apply to a 
Court of competent jurisdiction for letters of 

administration of the estate of the deceased, letters of administration shall, on 
the application to such Court of any Consular Officer of such foreign State, be 
granted to such Consular Officer on such terms and conditions as the Court may, 
subject to any rules made in this behalf by the Central Government by notification 
in the Official Gazette, think fit to impose. 

58. *]. . ^ 

Saving of provisions of 59. Nothing in this Act shall be deemed to 

Indian Registration Act, affect the provisions of the Indian Registration Act, 
1908. 1908 

2 [59-A.] The amendments of this Act which come into force on the 

commencement of Part III of the Government of 
Sav,np ‘ India Act, 1935, shall not affect the jurisdiction of 

any Court with respect to any proceedings then pending before it and shall not 
be construed as transferring the administration of any property or estate then 
in the hands of any Administrator-General to any other Administrator-General.] 

60. [Repeals.] Repealed by the Repealing Act ( XII of 1927), S. 2 and 

Sch. 


THE SCHEDULE. 

Enactments repealed. 

( Repealed by the Repealing Act, 1927 ( XII of 1927).] 


THE AGRICULTURAL PRODUCE CESS ACT (XXVII OF 1940). 

[15//i April, 1940. 

•An Act to make better financial provision for the Imperial Council of 

Agricultural Research. 


Whereas it is expedient to make better financial provision for the carrying 
out by the Imperial Council of Agricultural Research of the objects for which 
it is established as set forth in the Memorandum of Association of that body, 
and for this purpose to impose on certain articles a cess by way of customs 
duty on export, the proceeds of which shall be paid to the said Council ; 

It is hereby enacted as follows : — 

1. (1) This Act may be called The Agricul- 

tural Produce Cess Act, 1940. 

(2) It extends to the whole of British India. 

Definition. 2. In this Act, unless there is anything repug- 
nant in the subject or context, — r 


Short title and extent. 


LEG. REF. 
* Omitted by A.O., 1937. 


J Inserted by A.O., 19v7. 


S. 9] 'The Agricultural Produce Ciiss Act (XXVII of 1940). 49 

# 

3. Repeal of Act X of 1879, and sections 4 and 5 of Act XV of 1880. 
[Repealed by Act I of 1938.] 

(a) “Collector” means a Customs-Collector as defined in clause (c) of 
section 3 of the Sea Customs Act, 1878, or a Collector of land Customs as defined 
in clause (c) of section 2 of the Land Customs Act, 1924, as the case may be, and 

(b) “Council” means the Imperial Council of Agricultural Research. 

3. (1) A customs duty at the rate of one-half of one per cent, ad valor on 

» ... c shall be levied on all articles included in the Schedule 

Imposition of cess. which are exported from British India: 

Provided that the said duty shall not be levied on articles proved to the 
satisfaction of the Collector not to have been produced in India. 

(2) The Central Government may, by notification in the official Gazette, 
fix for the purposes of levying the said duty tariff values of any articles included 
in the Schedule, and may alter any tariff values for the time being in force. 

4. The Central Government may, after previous consultation with the 

Council, by notification in the official Gazette, direct 
that any article specified in the Schedule shall cease 

, to be subject to the duty imposed by section 3, and 

thereupon, so long as the notification remains in force, that article shall be deemed 
not to be included in the Schedule. 

Refund of. and exemption B v° ard A- ReVenUe ma >' make 

from, cess. providing, on such conditions as may be speci- 

fied in the rules, for — 

subsequcntly^mported^ into Sand" artideS ”* eXp ° rted * land a " d 

subsequent^ to Kffil intotndiT ^7*“ ° £ ** dUty ’ ° f artideS which are 

„ f ... 6 : (O The proceeds of the duty levied under 

I aymem ° f cess to c ° un . this Act reduced by the cost of collection as deter- 

by C 0 d u„ci| Pend “ Ure ° f CCSS ™ n u e n d c| , b y ,he Central Government shall be paid to the 

Council at intervals 0 ^ 0 * more thanli^months^ ^ Central Gove "?ment to the 

tp such limitations as may^im^osSTTruh- , to . the Council shall be subject 
Government. ^ rules made in this behalf by the Central 


Power to exclude articles 
from schedule. 


7 (I) The Council shall constitute a Standing Finance Committee, of which 

Standing Finance Com- ^er shall be chosen from among the represen- 

Z bodv e of ,h th V Centr , aI legislature on She governing 

officer appointed by the Central ^vermL^” 01 ’ and 006 member sha11 be an 

tions and procedure of the P Standing *F’ sub ' sect ‘ on O). the constitution, func- 
such manner as the Council mavwhhVt," 3 "** .Committee shall be regulated in 
vernment determine. y Wlth the Previous approval of the Central Go- 


Reserve fund. 


.I 


ture of 


rules 8 made in ac cordance with the 

create and ma’ * S * beba ^ b ^ tbe Central Government 
create and maintain a reserve fund. 

consultation with S To! 9. ov . ernmei * may, after 
Official 1 i Oouncil, by notification in the 

/a, T . . poses of ?his A«. make rules carr > “tit the pur- 

J*T er ’ the r 0^trai a Gove- thOUt prejudice to the 


Power of Central Govern- 
m *nt to make rules. 


- — , c-cnnai uovemment "mn - — generality of the fore- 

the money paid to the i ^ make rules relating the expendi- 

• C. M.— 7 Louncil under section 6 and providing for the 


so 
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creation, maintenance and management of the reserve fund referred to in 
section 8. 

(3) All rules made under this Act shall be laid before both Chambers of 
the Central Legislature as soon as may be after they are made. 

THE SCHEDULE. 


(Sec section 3.) 


1 . 

9 

3*. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 
11 . 
12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 


Bones . 

Bristles. 

Butter. 

Cereals, other than Rice and Wheat. 
Drugs. 

Fibre for brushes. 

Fish 

Fruits. 

Ghee. 

Hides, raw. 

Manures. 

Oilcakes. 

Pulses. 

Seeds. 

Skins, raw. 

Sniccs . 

Tobacco, unmanufactured. 
Vegetables. 

Wheat. 

Wheat Flour. 

Wool, raw. 


THE AGRICULTURAL PRODUCE (GRADING AND MARKING) 

ACT (I OF 1937). 

[24//t February, 1937. 

Art Act to prozidc for the grading and marking of agricultural produce. 

Whereas it is expedient to provide for the grading and marking of agti- 
cultural produce; It is hereby enacted as follows: — 

’ 1.(1) This Act may be called The Agricul- 

Short title and extent. TURAL Produce (Grading and Marking) Act, 

1937. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas but excluding Burma. 

2. In this Act, unless the contrary appears from 
the subject or context, — 

(a) “agricultural produce" includes all produce of agriculture or horti- 
culture and all articles of food or drink wholly or partly manufactured from any 
such produce, and fleeces and the skins of animals ; 

( b ) “counterfeit" has the meaning assigned to that word by section 28 of 
the Indian Penal Code ; 

( c ) “covering" includes .any vessel, box, crate, wrapper, tray or other 
container ; 

( d ) “grade designation" means a designation prescribed as indicative of 
the quality of any scheduled article ; 

(e) “grade designation mark" means a mark prescribed as representing a 

particular grade designation^ . , , 

(/) “quality", in relation to any article, includes the state and condition 
of the article; « j * 


Explanations. 
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Prescription of grade de- 
signations. 


( 9 ) “prescribed” means prescribed by rules made under this Act; 

(/i) “scheduled article” means an article included in the Schedule; and 

(i) an article is said to be marked with a grade designation mark, if the 
article itself is marked with a grade designation mark or any covering containing 
or label attached to such article is so marked. 

3. The Central Government may, after previous 
publication by notification in the Official Gazette make 
rules — 

(а) fixing grade designations to indicate the quality of any scheduled 

article ; 

(б) defining the quality indicated by every grade designation; 

(c) specifying grade designation marks to represent particular grade de- 
signations ; 

( d ) authorising a person or a body of persons, subject to any prescribed 
conditions, to mark with a grade designation mark any article in respect of which 
such mark has been prescribed or any covering containing or label attached to 
any such article ; 

(e) specifying the conditions referred to in clause ( d ) including in res- 
pect of any article conditions as to the manner of marking, the manner in which 
the article shall be packed, the type of covering to be used, and the quantity by 
weight, number or otherwise to be included in each covering; 

(/) providing for the payment of any expenses incurred in connection 
with the manufacture or use of any implement necessary for the reproduction of a 
grade designation mark or with the manufacture or use of any covering or label 
marked with a grade designation mark ; and 

(</). P ioviding for the confiscation and disposal of produce marked other- 
maTk than m aCCordance WIth lhe Prescribed conditions with a grade designation 

4. Whoever marks any scheduled article with a 
Penalty for unauthorised grade designation mark, not being authorised to do so 

nation"m a 'rk lh S ' adc dcsig ‘ rule ,.. m , ade llnd er section .5, shall be punishable with 
natlon mark ' which may extend' to Rs. 500. 

5. Whoever counterfeits any grade designation mark or has in his possession 

Penalty for counterfeit in r a,1 y die, plate or other instrument for the purpose 
grade designation mark. ° V ounler * eitm g a grade designation mark shall be 

two years, or with line, or with both ' imprison ! nent which ma y exlend 

6. The Central Government after such consultation as it thinks fit of the 

Extension of application !! Ue ^ S ■ ld< ely to be affected, may by notification in 
oi Act * l * le ^jy c ! a Gazette declare that the provisions of this 

not included in the q r h*rh,i U ap , pl y to an article of agricultural produce 
article shall be deemed^ to be included°i'n the Schedule. 1 ' 0 " ° f ^ n0llficati ° n SUch 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 
7 . 


Fruit. 

Vegetables. 

Fg?s. 

Dairy produce. 
Tobacco. 

Coffee. 

Hides and skins. 


THE SCHEDULE 

(5Vc Section 2.) 
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THE AGRICULTURISTS’ LOANS ACT (XII OF 1884). 

PREFATORY NOTE-; — In a country like India, where agriculture is the main source 
of income for the vast majority of the people, and the income from which source contributes 
by far the largest portion of the revenues of State, the progress of agriculture is one of 
the main concerns of Government. 

The poverty of the people engaged in agriculture necessitates the advance of loans 
by the Government to the raiyats engaged in the cultivation of land, for necessary agricul- 
tural purposes, as for instance, for purchase of seed and ploughing cattle in proper seasons, 
and for obtaining other agricultural implements. 

The legislature has therefore provided for the granting of such loans on moderate 
and reasonable rates of interest and for their recovery in small instalments, spread over a 
number of years. But for such help, these poor raiyats, many of them illiterate, would 
fall into the hands of greedy and usurious money-lenders. This Act as well as the Northern 
India Takkavi Act were passed for the purpose of giving relief to agriculturists by grant of 
loans from Government funds for purposes connected with cultivation. 


EFFECT OF LEGISLATION. 



The Indian Aircraft Act (XXII of 1934). 


53 


4 (1) The Provincial Government [or in a Province for which there is a 

Board of Revenue, or Financial Commissioner, such 
Power for Provincial Go- Board or Financial Commissioner subject to the con- 

vernment to make rules. tro j Q f Provincial Government! 1 may, from time to 

time. [* * *V make rules as to loans to be made to owners and occupiers of 
arable land for the relief of distress, the purchase of seed or cattle, or any other 
purpose not specified in the Land Improvement Loans Act, 1883, but connected 
with agricultural objects. 

(2) All such rules shall be published in the Official Gazette. 

5. Every loan made in accordance with such rules, all interest (if any) 

chargeable thereon, and costs (if any) incurred in 
Recovery of loans. making or recovering the same, shall when they become 

due, be recoverable from the person to whom the loan was made, or from any 
person who has become surety for the repayment thereof, as if they were arrears 
of land-revenue or costs incurred in recovering the same due by the person to 
whom the loan was made or by his surety. 

6. When a loan is made under this Act to the members of a village com- 

Liability of joint bor- munitv or to any other persons on such terms that 

rowers as amon« them- all of them are jointly and severally bound to the 
s<dves - Government for the payment of the whole amount 

payable in respect thereof, and a statement showing 
the portion of that amount which as among themselves each is bound to contri- 
bute is entered upon the order granting the loan and is signed, marked, or sealed 
by each of them or his agent duly authorized in this behalf and by the officer 
making the order, that statement shall be conclusive evidence of the portion of 

that amount which as among themselves each of those persons is bound to 
contribute. 


THE INDIAN AIRCRAFT ACT (XXII OF 1934). 

to ini^o ^°i! ow i n S is the Statement of Objects and Reasons 

ininirt w Airsh.ps B.il, 1910 entitled a Bill to control the manufacture, use. sale, 

construrtinn ^f P o ,rt A . ,rsh,r ? s : T* 10 gradual improvement which is taking place in the 

dered nprPQct.ru 3 ^^ 111 K ' vcn r j se to CCrt ain new military problems. It is now consi- 
vohMe?^ nf E'° n m . ,,1 / ary f. rounds - to prevent the acquisition, through the use of such 
zincs etc 35 l ° the internal arrangements of forts, arsenals maga- 

actual hostilities Tt iJ'th p aces or Persons from attack from such vehicles, in times of 
the manufacture «.a1e i™* 0 *?* 0 pro ^ osed to ta ke powers to control, for military purposes, 
licences to he issued in 'ann^' j Xport ' use and possession of all airships by a system of 
take out all such air W pprov 7“ d persons. It is also proposed to empower Government to 

of grave public S ?r ,e< ? e° ^ he payment of reasonable compensation, in times 
P. 572 ) emergency. (Fort St. George Gazette, Pt. Ill, dated 5th September, 1911, 

amendment and 'consolidaUon of The *£* a . cons 'derable extent, and there was necessity for 

and Reasons appended to the Bill • "aI^V' T he .following is the Statement of Objects 

erned by the Indian Aircraft Act Inl and British India is at present gov- 

. . .vii, and the rules made thereunder. In 1919 an Inter- 


, r , . . leg. REF. 

Sd, p" I y Act Iv of ,914 ' S - 2 and 

of ihc C Governor-General i^Touncir'^b 

VlTof iZ ' V,bicr, . l ° «« control' 
of 1914. f 906 wcre onilt ted by Act IV 

o__ ' . NOTES. 

I Jan, \7t ?-,A Land. Imp. 

;lr, loan wnn'd be'glin^ Z£ 


Mad. 101 7-= 1939 Mad. 711= (1939) 2 M.L. 
J. 23. A loan granted for weeding land 
and for making a stone pavement comes 
under Land Imp. Loans Act and not this 
Act. 41 Bom.L.R. 257=1939 Bom. 183. 

Sf.c. 5. — Claim under S. 5 is not cognizable 
by Civil Court. 19 A.L.J. 360. Recovery 
even by sale. See 26 A. 540; 29 C. 537; 22 
A. 321 .. Mortgage of trees by ex-proprietory 
tenants to secure takavi loans taken from 
Government— Such tenants cannot by relin- 
quishing their holding to the Zamindar de- 
feat the interests of the Government under 
the security. 26 All. 540; 24 All. 538. 
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national Convention for the regulation of Aerial Navigation was signed by the plenipoten- 
tiaries of 27 countries, with the object of establishing regulations of universal application 
and of encouraging peaceful intercourse with nations by means of aerial communications. 
To this Convention India was a signatory. The Convention deals with all questions rela- 
ting to international aerial navigation and also provides for the institution of a permanent 
International Commission for Air Navigation, with very wide powers as regards the for- 
mulation of rules for the making of aircraft, the grant of certificates, rules of the air and 
so forth. 

For soqpc years past, the inadequacy of the Indian Aircraft Act, 1911, has been in- 
creasingly felt; and the stage has now been reached where it is no longer possible to control 
air traffic efficiently, or to implement India’s international obligations without fresh legisla- 
tion. The present Bill, therefore, is designed to enlarge the rule-making powers of the 
Governor-General in Council in order to meet modern developments, to enable Government 
to give full effect to the provisions of the International Convention and its annexes and to 
provide for certain other matters on which legislation has become necessary .'’ — ( Fort St. 
Georae Gazette, Pts. Ill and IV, dated 17th April, 1934, p. 165.) 


THE INDIAN AIRCRAFT ACT (XXII OF 1934). 


CONTENTS. 


Sections. 

1. Short title and extent. 

2. Definitions. 

3. Power of the Central Government to 
exempt certain aircraft. 

4. Power of the Central Government to 
make rules to implement the Convention of 

1919. „ 

5. Power of the Central Government to 

make rules. * 

6. Power of the Central Government to 
tnake orders in emergency. 

7. Power of the Central Government to 
make rules for investigation of accidents. 

8. Power to detain aircraft. 

8-A. Power of Central Government to 
make rules for protecting the public health. 

8-B. Emergency powers for protecting 
the public health. 


Sections. 

9. Wreck and salvage. 

10. Penalty for art in contravention of 
rule made under this Act. 

11. Penalty for flying so as to cause 

danger. , 

12. Penalty for abetment of offences and 
attempted offences. 

13. Power of Court to order forfeiture. 

14. Rules to he made after publication. 

15. Use of patented invention on aircraft, 
not required in British India. 

16. Power to apply customs procedure. 

17. Bar of certain suits. 

18. Saving for acts done in good faith 
under the Act. 

19. Saving of application of Act. 

20. Repeals. . 


EFFECT OF LEGISLATION. 


Year. 

1 

No. 

Short title. 


Rep. or otherwise how affected by 

Legislation. 

1934 

XXII* 

The Indian Aircraft 
1934. 

Act, 

Rep. in part by Act I of 1938 

Am., bv Acts VII of 1936; XXII of 1938 
and XXXVII of 1939. _ • 

Am , by Government of India ( Adaptation 
of Indian Laws) Order, 1937. See also 
Act XXXV of 1939. 


[19//t August, 1934. 

An 'Act to moke better proinsion for the control of the manufacture, possession, 

use, operation, sale, import and export of aircraft. • • 

Whereas it is expedient to make better provision for the control of the 
manufacture, possession, use, operation, sale, import and export of aircraft; It 
thereby enacted as follows: — 

c , 1. (1) This Act may be called The Indian 

Short title and extent. Aircraft Act , 1934 . 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas, ’[and applies also — 

LEG. REF. 

1 Added by Act XXXVII of 1939. 
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v (a) to British subjects and servants of the Crown in any part of India ; 

(b) to British subjects who are domiciled in any part of India wherever 
they may be ; 

( c ) to and to persons on, aircraft registered in British India wherever 
they may be. ] 

2. Tn this Act, unless there is anything rcpug- 
Definitions. na nt in the subject or context, — 

(1) “aircraft” means any machine which can derive support in the at- 
mosphere from reactions of the air, and includes balloons whether fixed or free, 
airships, kites, gliders and flying machines ; 

(2) “aerodrome” means any definite or limited ground or water area in- 
tended to be used, either wholly or in part, for the landing or departure of air- 
craft, and includes all buildings, sheds, vessels, piers, and other structures there- 
on or appertaining thereto ; 

(3) “import” means bringing into British India; and 

(4) “export” means taking out of British India.* 

3. The Central Government may, by notification in the Official Gazette, 

exempt from [all or any of the provisions of this 
Power of Central Gov- Act] 1 any aircraft or class of aircraft and any person 

aircraft. ov c *ass of persons, or may direct that such provisions 

shall apply to such aircraft or persons, subject to such 
modifications as may be specified in the notification. 

4. The Central Government may, by notification in the Official Gazette, 

make such rules as appear to it to be necessary for 

Power of Central Gov- carrying out the Convention relating to the regulation 

eminent to make rules to of Aerial Navigation signed at Paris, October, 13, 

.mplcme'" tlie Convention 1939, with Additional Protocol, signed at Paris, May 

. , , . I* 1920, and any amendment which may be made there- 

to under the provisions of Art. 34 thereof. 

Power of Central Govern- ficat ; S on fj > C ?' Government may, by noli- 

ment to make rules. ncauon m the Official Gazette, make rules regulating 

. . t* 10 manufacture, possession, use, operation, sale, im- 

port or export of any aircraft or class of aircraft. 

rules may^vilirfor— ejlUHCe l ° the generality of the fore £ oin & P°wer, such 
Ari ar/llV* 10 authorities by which any of the powers conferred by or under this 

imrW ! u ■ u he l' censl,1 K> inspection and regulation of aerodromes, the conditions 

there*! t ^ - 1,C i ;P rOC,r °^ S . may ke mainta i ,ie d and the fees which may be charged 
’ ( f prohibition or regulation of the use of unlicensed aerodromes; 

of airrrnff 1 C , ,n f i I > ® ct * on an( l control of the manufacture, repair and maintenance 
‘ a ” °* P* aces where aircraft are being manufactured, required or kept ; 
lke registration and marking of aircraft ; 

passengers l mViU° n ^ iti0nS i Um,er wkick aircraft may be flown, or may carry 
certificates’, lice^es o^documents"^ be* i f ? r i . n<k,s I rial Purposes and the 

of this Act and Il the C rSo« 0 »hp irCra i t f ° F the P ur P° se of enforcing the provisions 
inspection ; thereunder, and the facilities to he provided for such 

pair or ^m^nte^iaiKe 1 ©" 1 aircraft ^ S ° nS employed in the ^ration, manufacture, re- 


i q k *•» leg. REF. 

Substituted by Act XXXVII of 1939 . 
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(h) the air-routes by which and the conditions under which aircraft may 

enter or leave British India, or may fly over British India, and the places at 
which aircraft shall land ; » 

(i) the prohibition of flight by aircraft over any specified area, either 
absolutely or at specified times or subject to specified conditions and exceptions; 

( j) the supply, supervision and control of air-route beacons, aerodrome 
lights, and lights at or in the neighbourhood of aerodromes or on or in the neigh- 
bourhood of air-routes ; 

1 [(//) the installation and maintenance of lights on private property in the 
neighbourhood of aerodromes or on or in the neighbourhood of air-routes, by 
the owners or occupiers of such property, the payment by the Central Govern- 
ment for such installation and maintenance, and the supervision and control of 
such installation and maintenance, including the right of access to the property 
for such purposes ;] 

( k ) the signals to be used for purposes of communication by or to air- 
craft and the apparatus, to be employed in signalling; 

(/) the prohibition and regulation of the carriage in aircraft of any speci- 
fied article or substance ; 

(m) the measures to be taken and the equipment to be carried for the 
purpose of ensuring the safety of life ; 

(n) the issue and maintenance of log-books ; 

(o) the manner and conditions of the issue or renewal of any licence or 

certificate under the Act or the rules, the examinations and tests to be under- 
gone in connection therewith, the form, custody, production, endorsement, can- 
cellation, suspension or surrender of such licence or certificate, or of any log- 
books; . {,, 

(/>) the fees to be charged in connection with any inspection, examina- 
tion, test, certificate, or licence made, issued or renewed under this Act; 

(q) the recognition for the purposes of this Act of licences and certifi- 
cates issued elsewhere than in British Tndia relating to aircraft or to the qualifi- 
cations of persons employed in the operation, manufacture, repair or maintenance 
of aircraft ; and 

( r ) any matter subsidiary or incidental to the matters referred to in this 
sub-section. 


briu 


Power of Central Govern- 
ment to make orders in 
emergency. 


6. (1) If the Central Government is of opinion 

that in the interests of the public safety or tranquil- 
lity the issue of all or any of the following orders is 
expedient, it may, by notification in the Official 

” ‘ ■' 1 •• dull i •> Gazette, — 

(a) cancel or suspend, either absolutely or subject to such conditions as 
it may think fit to specify in the order all or any licences or certificates issued 
under this Act ; 


( b ) prohibit, either absolutely or subject to such conditions as it may 
think fit to specify in the order, or regulate in such manner, as may he contained 
in the order, the flight of all or any aircraft or class of aircraft over the whole 
or any portion of British India; 

. (O prohibit, either absolutely or conditionally, or regulate the erection, 
maintenance or use of any aerodrome, aircraft factory, flying-school or club or 
place where aircraft are manufactured, repaired or kept, or any class or des- 
cription thereof ; and 

1939. 


LEG. REF. 

*C1. 0;) inserted by Act XXXVII of 


S. si 


The Indian Aircraft Act (XXII of 19.14). 
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(d) direct that anv aircraft or class of aircraft or any serodrome, air- 
craft factory, flying-school or club, or place where aircraft are manufactured, 
repaired or kept, together with any machinery, plant, material or things used for 
the operation, manufacture, repair or maintenance of aircraft shall be delivered, 
either forthwith or within a specified time, to such authority and in such manner 
as it may specify in the order, to be at the disposal of His Majesty for the 
public service. 

(2) Any person who suffers direct injury or loss by reason of any order 
made under clause (c) or clause (d) of sub-section (1) shall be paid such com- 
pensation as may be determined by such authority as the Central Government 
may appoint in this behalf. 

(3) The Central Government may authorize such steps to be taken to 
secure compliance with any order made under sub-section (1) as appear to it to 
be necessarv. 

(4) Whoever knowingly disobeys, or fails to comply with, or does any 
act in contravention of, an order made under sub-section (1) shall be punish- 
able with imprisonment for a term which may extend to three years, or with 
fine, or with both, and the Court by which he is convicted may direct that the 
aircraft or thing (if any) in respect of which the offence has been committed, or 
any part of such thing, shall be forfeited to His Majesty. 

p c r _ 7. (1) The Central Government may, by noti- 

ernment" to mak^ndes 'for Ration in the Official Gazette, make rules providing 
investigation of accidents. ; or t " e investigation of any accident arising out of or 

in the course of ’[the navigation — 

(a) in or over British India of any aircraft, or 

(b) anywhere of aircraft registered in British India.] 

rules may— P re ^ ud * ce to generality of the foregoing power, such 

-. tr L _/. a 2 re 9 l,,re notlce t0 be given of any accident in such manner and by 
such person as may be prescribed ; 3 

mnrlifir'o;L aP o! y ^ — C P ur P°ses of su ch investigation, either with or without 

liw *- «* «■* >*** <• *•» »**• » 

to which P c , nc ^ n ^ investigation access to or interference with aircraft 

necessarv for thl " S “T” 4 - and authorize any person so far as may be 
movr^ke measurerfnTth to have access to, examine, re- 
aircraft; and 10 P rcse,vat,on or otherwise deal with any such 

surrende^of ' 'anyTcence oToertffiraf Canc f lation » suspension, endorsement or 
it appears on an investigation ° r rf co S n u lzed u , nder this Act when 

vide for the production of any such H'reTr^uch^se 3 W ' th ’ ^ P ™' 

• (1) Any authority authorized in this behalf by the Central Government 

Power to detain aircraft. ma £ detam any aircraft if in the opinion of such 
(a) \\ ’ authority — 

aircraft would irtVolve^an^er^tn °* ar ]_ int . ended fli g ht , the flight of such 

or property; or K Persons in the aircraft or to any other persons 

provisions^ of this*Art 'orthe rulefaf£Ji 't, Se , CUre compliance with any of the 

is necessary to prevent a rnntr/' a PP 1,ca b1e to such aircraft; or such detention 

clause (t) of sub-section (2Uf7^n\° J ^ ^ ^ Undcr C,au * W ° f 


C C. M —8 


i , LEG - r KF. 

Substituted by Act XXXVII of 1939. 
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Power of Central Gov- 
ernment to make rules for 
protecting the public 
health. 


(2) The Central Government may, by notification in the Official Gazette, 
make rules regulating all matters incidental or subsidiary to the exercise of this 
power. r - ' • • ' . r . • , 

’[8-A. The Central Government may, by notification in the Official Gazette, 
» make rules for the prevention of danger arising to the 

public health by the introduction or spread of any 
infectious or contagious disease from aircraft arriving 
at or being at any re rod ro me and for the prevention 
of the conveyance of infection or contagion by means 
of any aircraft leaving an aerodrome and in particular and without prejudice to 
the generality of this provision may make, with respect to aircraft and aero- 
dromes or any specified aerodrome, rules providing for any of the matters for 
which rules under sub-clauses (i) to (viii) of clause (/>) of sub-section (1) of 
section 6 of the Indian Ports Act, 1908, may be made with respect to vessels and 
ports.] 

2 [8-P». (1) Tf the Central Government is satisfied that India or any part 

F . powers for hereof is visited by or threatened with an outbreak- 
pro teeing The public health. of dangerous epidemic disease, and that the ordi- 
nary provisions of the law for the time being in force 
are insufficient for the prevention of danger arising to the public health through 
the introduction or spread of the disease by the Agency of aircraft, the Central 
Government may take such measures as it deems necessary to prevent such 
danger. 

( 2 ) Tn any such case the Central Government may without prejudice to 
the powers conferred by section 8-A, by notification in the Official Gazette, 
make such temporary rules with respect to aircraft and persons travelling or 
things carried therein and aerodromes as it deems necessary in the circumstances. 

(3) Notwithstanding anything contained in section 14, the power to make 
rules under sub-section ( 2 ) shall not be subject to the condition of the rules 
being made after previous publication, but such rules shall not remain in force 
for more than three months from the date of notification: 

Provided that the Central Government may by special order continue 
them in force for a further period or periods of not more than three months in 

all.] 

9. (1) The provisions of Part VTT of the Indian Merchant Shipping Act, 

Wreck and salvage 1923 ' re,alin £ lo Wreck and Salvage shall apply to 

aircraft on or over the sea or tidal waters as. they ap- 
ply to ships, and the owner of an aircraft shall be entitled to a reasonable reward 
for salvage services rendered by the aircraft in like manner as the owner of a 
ship. „ , 

(2) The Central Government may, by notification in the Official Gazette, 
make such modifications of the said provisions in their application to aircraft as 
appear necessary or expedient. 

10. In making any rule under section 5, section 7, n [*] section 8 ’for sec- 
tion 8-A] the Central Government may direct that a 
_ . ^ , _ in contra- breach of it shall be punishable with imprisonment 

this Act ° r ' C mar,e un(,er for any term not exceeding three months, or with fine 

of any amount not exceeding one thousand rupees, or 

with both. 


LEG. REF. 

1 S. 8-A was inserted by Act VII of 1936. 


2 S. 8-B inserted by Act XXII of 1938. 

51 Word ‘or’ omitted by Act VII of 1936. 



Sj 19]i 


The Indian Aircraft Act (XXII of 1934). 


59 


11. Whoever wilfully flies any aircraft in such a manner as to cause 

„ . danger to any person or to any property on land or 

Penalty for flying so as b ' 1 • - 


to cause danger. 


water or in the air shall he punishable with imprison 
ment for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 


12. Whoever -abets the commission of any offence under this Act or the 

rules, or attempts to commit such offence, and in such 
attempt does any act towards the commission of the 
offence, shall be liable to the punishment provided for 
the offence. 


Penalty for abetment of 
offences and attempted 
offences. 


Power of Court to order 
forfeiture. 


13. Where an)’ person is convicted of an offence punishable under any rule 

made under clause (i) or clause (/) of sub-section 
(2) of section 5, the Court by which he is convicted 
may direct that the aircraft or article or substance, 

as the case may be, in respect of which the offence has been committed, shall be 
forfeited to His Majesty. 

14. Any power to make rules conferred by this Act is subject to the condi- 

Rules to be made after lion of the rules being made after previous publics - 

publication. tion for a period of not less than three months. 

15. The provisions of section 42 of the Indian Patents and Designs Act, 

Use of patented invention • . if 1311 app ! y to use . of an invention on anv 

on aircraft not required in airci 'att not registered in British India in like manner 

British India. as tae y a pply to the use of an invention in a foreign 

vessel. 

16. The Central Government may, by notification in the Official Gazette, 

Power to apply customs ! r ec | arc ^at an y or all of the provisions, of the Sea 

procedure. Customs Act, 1878, shall, with such modifications and 

apply to the import and export^ goods by ah?’ ** ****** notification ' 

17. No suit shall be brought in any Civil Court in respect of trespass or in 

Par of certain suits. respect of nuisance by reason only of the flight of air- 

which having regard in ° V f£ any property at a height above the ground 

reasonable, or by ‘reason on v’o'f r™ a11 . th . e , circumstances of the case is 

y reason only of the ordinary incidents of such flight. 


Saving for acts done in 
Rood faith under the Act. 


18. No suit, prosecution or other legal proceed- 
ing shall lie against any person for anything in good 
faith done or intended to be done under this Act. 

(1) Xothing in this Act or in any order or rule made thereunder shall 
. a\ mg of application of a PP*y to or in respect of any aircraft belonging to or 

exclusively employed in His Majesty’s naval, military 

in connection with such aircraVt^ ° F *° a " y PerS ° n in SUcH forces employed 

apply to^or iri°re sn ec t * 0 /am ^i ,? r ,n any °. rder or rule made thereunder shall 
applies or prejudice or ,g hlhouse to which the Indian Lighthouse Act, 1927, 

under that Act “ ect any r, ^ t or P ower exercisable by any authority 


Repeals. 


20. [Repealed by Act I of 1938.) 
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THE ANAND MARRIAGE ACT (VII OF 1909). 1 

Art i£S EFATORY 1 N ^ TE ^ Re ^ sons for passing of the Act. — T he Anand Marriage 
Act. 1909. was passed in order to remove all doubts as to the validity of the marriage 

ceremony common among the Sikhs called “Anand”. The object of this' Act was to set at 
rest doubts as to the validity of the marriage rite of the Sikhs called “Anand” This form 
of marriage had long been practised among the Sikhs, but it was apprehended that there 
were good reasons to believe that, in the absence of a validating enactment, doubts might 
be thrown upon it, and the Sikhs might have had to face great difficulties in the future 
and incur heavy expenses on suits instituted in the Civil Courts. It was also apprehended 
that, in the absence of such a law. some judicial officers might be uncertain as to the 
validity of this orthodox Sikh custom. Tt was therefore thought desirable that all doubts 
should be set at rest for the future, by pacing this enactment, which merely validates 
an existing rite and involves no new principle. See Statement of Objects and Reasons. 

r 22 nd October, 1909. 

An Act to remove doubts as to the validity of the marriage ceremony common 

among the Sikhs called Anand. 

Whereas it is expedient to remove any doubts as to the validity of the 
marriage ceremony common among the Sikhs called Anand; It is hereby enacted 
as follows : 

Short title and extent. „ 1 H > This Act may be called The Anand 

Marriage Act, 1909; and 
(2) Tt extends to the whole of British Tndia. 

2. All marriages which may be or may have been duly solemnized accord- 

Validity of Anand mar- ' n K *° l ^ c Sikh marriage ceremony called Anand shall 

riages. be, and shall be deemed to have been with effect from 

, , the date of the solemnization of each respectively, 

good and valid in law. 

Exemption of certain 
marriages from Act. 

(o') any marriage between persons not professing the Sikh religion, or 
( b) any marriage which has been judicially declared to be null and void. 

Saving of marriages 4. Nothing in this Act shall affect the validity 

solemnized according to of any marriage duly solemnized according to any 
other ceremonies. other marriage ceremony customary among the Sikhs. 

5. Nothing in this Act shall be deemed to validate any marriage between 

XT ... . . persons who are related to each other in any degree 

ri^' V within" prohibited of consanguinity or affinity which would, according 

degrees. to the customary law of the Sikhs, render a marriage 

between them illegal. 


3. Nothing in this Act shall apply to — 


THE ANCIENT MONUMENTS PRESERVATION ACT 

(VII OF 1904). 2 

EFFECT OF LEGISLATION. 


Year. 

No. 

Short title. 

How repealed or otherwise affected by 

legislation 

1904 

IV | 

The Ancient Monuments 1 Amended. Act XVIII of 1932. 

Preservation Act, 1904 1 Amended by Government of India (Adapta 

lion of Indian l aws) Order, 1937. 


1 For Statement of Objects and Reasons, 
see Gtuette of India. 1908, Pt. V, p. 357; 
for Report of Select Committee, see ibid., 
l fl 09, Pt. V, p. 1034; and for Proceedings in 
Council, see ibid.. 1908. Pt. VI, p. 156; and 
ibid., 1909, Pt. VI, pp. 156, 161 and 165. 


2 For Statement of Objects and Reasons, 
see Gazette of India. 1903, Pt. V, p. 513; for 
Report of Select Committee, see ibid., 1904, 
Pt. V, p. 57; and for Proceedings in Council, 
see ibid., 1903, Pt. VI, pp. 166, 191 ; ibid., 1904, 
Pt. VI, pp. 20 and 76. 
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S. 2) The Ancient Monuments Preservation Act (VII of 1904). 

CONTENTS. 


Sections. 

1 . Short title and extent. 

2. Definitions. 

3. Protected monuments. 

Ancient Monuments. 

4. Acquisition of rights in or guardian- 
ship of an ancient monument. 

5. Preservation of ancient monument 
by agreement. 

6. Owners under disability or not in 
possession. 

7. Enforcement of agreement. 

8. Purchasers at certain sales and per- 
sons claiming through owner bound by in- 
strument executed by owner. 

9. Application of endowment to repair 
of an ancient monument. 

10. Compulsory purchase of ancient 
monument. 

10-A. Power of Central Government to 
control mining etc., near ancient monuments. 

11. Maintenance of certain protected 
monuments. 

12. Voluntary contributions. 

13. Protection of place of worship from 
misue, pollution or desecration. 

14. Relinquishment of Government 
rights in a monument. 

15. Right of access to certain protected 


Sections. 

monuments. # 

16. Penalties. 

Traffic in Antiquities. 

17. Power to Central Government to 

control traffic in antiquities. 

Protection of Sculptures, Carvings, Images, 
Bas-reliefs, Inscriptions or like objects. 

18. Power to Central Government to 
control moving of sculptures, carvings or 
like objects. 

19. Purchase of sculptures, carvings or 
like objects by the Government. 

Archaeological Excavations. 

20. Power of Central Government to 

notify areas as protected. 

20-A. Power to enter upon and make 
excavations in a protected area. 

20-B. Power of Central Government to 
make rules, regulating archaeological exca- 
vation in protected areas. 

20-C. Power to acquire a protected area. 

General. 

21. Assessment of market-value or com- 
pensation. 

22. Jurisdiction. 

23. Power to make rules. 

24. Protection to public servants acting 
under Act. 


[ \Sth March, 1904. 

An Act to provide for the preservation of Ancient Monuments and objects of 
archaeological, historical or artistic interest. 

Whereas it is expedient to provide for the preservation of ancient monu- 
ments, for the exercise of control over traffic in antiquities and over excavation 
in certain places, and for the protection and acquisition in certain cases of ancient 
monuments and of objects of archaeological, historical or artistic interest; It is 
hereby enacted as follows : — 

Short title and extent (I) This Act may be called The Ancient 

Monuments Preservation Act, 1904. 

(2) It extends to the whole of British India, inclusive of British Balu- 
chistan, the Sonthal Parganas and the Pargana of Spiti. 

Definitions. 2. In this Act, unless there is anything repug- 

nant in the subject or context, — 

(1) "ancient monument” means any structure, erection or monument, or 
any tumulus or place of interment, or any cave, rock-sculpture, inscription or 
monolith, which is of historical, archaeological or artistic interest, or any remains 
thereof, and includes — 

(a) the site of an ancient monument ; 

(b) such portion of land adjoining the site of an ancient monument as 

merit’ ^ or f enc ing or covering In or otherwise preserving such monu- 

(O the means of access to and convenient inspection of an ancient 

monument : 

(2) antiquities” include any movable objects which the 1 [Central Go- 

vernment J, by reason of their historical or archaeological associations, may think 
- — necessary to protect against injury, removal or dispersion: ________ 

LEG. REF. 

1 Substituted by A.O., 1937. 
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(3) “Commissioner” includes any officer authorized by the J .[ Central Go- 
vernment j to perform the duties of a Commissioner under this Act: 

(4) “maintain” and “maintenance” include the fencing, covering in, re- 
pairing, restoring and cleansing of a protected monument, and the doing of any 
act which may be necessary for the purpose of maintaining a protected monu- 
ment or of securing convenient access thereto : 

(5) "land” includes a revenue- free estate, a revenue-paying estate, and a 
permanent transferable tenure, whether such estate or tenure be subject to in- 
cumbrances or not : and 

(6) owner includes a joint owner invested with powers of management 

oil bciKuf of hiniselt <ind othci joint owners, und any manager or trustee exer- 
cising powers of management over an ancient monument, and the successor in 
title of any such owner and the successor in office of any such manager or 
trustee: •• 

I lovided that nothing in this Act shall be deemed to extend the powers 
which may lawfully be exercised by such manager or trustee. 

3. (1) The [Central Government] may, by notification 2 in the Official 

Protected monuments Gazette, declare an ancient monument to be a protect- 

ed monument within the meaning of this Act. 

(2) A copy of every notification published under sub-section (1) shall be 
fixed up in a conspicuous place on or near the monument, together with an 
intimation that any objections to the issue of the notification received by the 

J , [Central Government] within one month from the date when it is so fixed up 
will be taken into consideration. 

(3) On the expiry of the said period of one month, the '[Central Govern- 

mei ?G» . ei considering the objections, if any, shall confirm or withdraw the 
notification. 

• ^ notification published under this section shall, unless and until it is 

.withdrawn, be conclusive evidence of the fact that the monument to which it 
relates is an ancient monument within the meaning of this Act. 

Ancient Monuments. 

Acquisition of right*, in 4. ( 1 ) The Collector, with the sanction of the 

an an- 1 1 Central Government], may purchase or take a lease 
cicnt monument. of any protected monument. 

(2) The Collector, with the like sanction, may accept a gift or bequest of 
any protected monument. 

(3) I he owner of any protected monument may, by written instrument, 
constitute the Commissioner the guardian of the monument, and the Commissioner 
may, with the sanction of the '[Central Government], accept such guardianship. 

(4) When the Commissioner has accepted the guardianship of a monu- 
ment under sub-section (3), the owner shall, except as expressly provided in this 
Act, have the same estate, right, title and interest in and to the monument as if 
the Commissioner had not been constituted guardian thereof. 

(5) When the Commissioner has accepted the guardianship of a monu- 
ment under sub-section (3), the provisions of this Act relating to agreements 
executed under section 5 shall apply to the written instrument executed under 
the said sub-section. 

(6j Where a protected monument is without an owner, the Commissioner 
may assume the guardianship of the monument. 


LEG. REF. , . 

i Substituted for 'Local Government by 

.O., 1937. 


2 For notifications under this section, sic 
Gchdral Rules and Orders and the different 
Local Rules and Orders. 
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5 (i) The Collector may, with the previous sanction of the 1 [Central 

v 1 . Government J, propose to the owner to enter into an 

Preservation of ancient agreement with the 2 [Central Government] for the 

monument by agreement. preservation of any protected monument in his district. 

(2) An agreement under this section may provide for the following 
matters, or for such of them as it may be found expedient to include in the 

agreement : — 

(a) the maintenance of the monument; 

( b ) the custody of the monument, and the duties of any person who may 
be employed to watch it ; 

( c ) the restriction of the owner’s right to destroy, remove, alter or deface 

the monument or to build on or near the site of the monument ; 

% 

( d ) the facilities of access to be permitted to the public or to any portion 
of the public and to persons deputed by the owner or the Collector to inspect or 
maintain the monument ; 

( e ) the notice to be given to the 3 [Central Government] in case the land 
on which the monument is situated is offered for sale by the owner, and the 
right to be reserved to the 3 [Central Government] to purchase such land, or any 
specified portion of such land, as its market-value ; 


(/) the payment of any expenses incurred by the owner or by the 3 [Cen- 
tral Government] in connection with the preservation of the monument; 

(<y) the proprietary or other rights which are to vest in His Majesty in 
respect of the monument when any expenses are incurred by the 3 [Central Go- 
vernment] in connection with the preservation of the monument; 

(/i) the appointment of an authority to decide any dispute arising out of 
the agreement ; and 

(i) any matter connected with the preservation of the monument which is 
a proper subject of agreement between the owner and the 3 [Central Government]. 

(3) 4 [* * * * * * *] 

(4) The terms of an agreement under this section may be altered from 
tune to time with the sanction of the ’[Central Government] and with the con- 
sent of the owner. 


i . . 4 With the previous sanction of the ’[Central Government], the Col- 

in*wrir« a ^ f ei . minalc an agreement under this section on giving six months’ notice 
in writing to the owner. 

six ninnU? ’ 0 X y n tu term " iate an agreement under this section on giving 
six months notice to the Collector. 

inp in liplun'* a S’eement under this section shall be binding on any person claim- 

whom or on wh° 1 , le . ni | J ! uline,u to which it relates, through or under a party by 
whom or on whose behalf the agreement was executed. 

penses incurred in S n!nt aC ? Ulied by ^ tlie Central Government] in respect of ex- 

the termination of -m ' 0 CC 01 pr eserv ing a monument shall not be affected by 
, atl6 n of an agreement under this section. ' 

( ) the o\wiei is unable, by reason of infancy or other disability, to 
Owners under disability a V l , f himself, the person legally competent to act on 
oi no m possession. his behalf may exercise the powers conferred upon an 

(2) j ■ . owner by section 5. 

exercising powers ot ' maLeemcMn P ‘° PCr ‘ y ' , the headman or olher village-officer 

conferred upon an owner by seS 5° ^ pioperty may exerc,se lhe P ovvers 


1 Substituted for^Uie word 'T rw>l r for India in Council” by A.O., 1937. 

ment ’ by A.O., 1937. ca ^ovem- 3 Substituted for the word “Government 

Substituted for “the Secretary of State by * Sub-S. 19 (3y of S. 5 omitted by ibid. 
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Enforcement of agree- 
ment. 


* j* A • • . to empower any person not 

being of the same religion as the persons on whose behalf he is acting to make or 

execute an agreement relating to a protected monument which or any part of 

which is periodically used for the religious worship or observances of that 
religion. 4 

7. (1) If the Collector apprehends that the owner or occupier of a monu- 
ment intends to destroy, remove, alter, deface, or im- 
peril the monument or to build on or near the site 
thereof in contravention of the terms of an agreement 

for its preservation under section 5, the Collector may make an order prohibiting 
any such contravention of the agreement. 

(2) If an owner or other person who is bound by an agreement for the 
preservation or maintenance of a monument under section 5 refuses to do any 
act which is in the opinion of the Collector necessary to such preservation or 
maintenance, or neglects to do any such Act within such reasonable time as may 
be fixed by the Collector, the Collector may authorize any person to do any such 
act, and the expense of doing any such act or such portion of the expense as the 
owner may be liable to pay under the agreement may be recovered from the 
owner as if it were an arrear of land-revenue. 

(3) A person aggrieved by an order made under this section may appeal 
to the Commissioner, who may cancel or modify it and whose decision shall be 
final. 

8. Every person who purchases, at a sale for arrears of land-revenue or 

any other public demand, or at a sale made under the 
Bengal Patni Taluks Regulation, 1819, an estate or 
tenure in which is situated a monument in respect of 
which any instrument has been executed by the owner 
for the time being, under section 4 or section 5, and 

every person claiming any title to a monument from, 
through or under an owner who executed any such instrument, shall be bound by 
such instrument. 

9. (1) If any owner or other person competent to enter into an agreement 
Application of endow- under section 5 for the preservation of a protected 

ment to repair of an ancient monument, refuses or fails to enter into such an agree- 
monument. ment when proposed to him by the Collector, and if 

any endowment has been created for the purpose of 
keeping such monument in repair, or for that purpose among others, the Col- 
lector may institute a suit in the Court of the District Judge, or, if the estimated 
cost of repairing the monument does not exceed one thousand rupees, may make 
an application to the District Judge for the proper application of such endow- 
ment or part thereof. 

(2) On the hearing of an application under sub-section (1), the District 
Judge may summon and examine the owner and any person whose evidence 
appears to him necessary, and may pass an order for the proper application of 
the endowment or of any part thereof, and any such order may be executed 
as if it were the decree of a Civil Court. 

10. (1) If the 1 [Central Government] apprehends that a protected monu- 

Compulsory purchase of U injured or allowed 

ancient monument. decay, the [Central Government may 

. . , direct the Provincial Government I to acquire it under 

the provisions of the Land Acquisition Act, 1894, as if the preservation of a 
protected monument were a “public purpose” within the meaning of that Act 


Purchasers at certain 
sales and persons claiming 
through owner bound by 
instrument executed by 
owner. 


LEG. REF. 

1 Substituted for the words "Local Govern- 
ment'’ by A.O., 1937. 


2 Substituted for the words "Local Go 
vernment may proceed” by ibid. 
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(2) The powers of compulsory purchase conferred by sub-section (1) 
shall not be exercised in the case of — 

(a) any monument which or any part of which is periodically used for 
religious observances ; or 

( b ) any monument which is the subject of a subsisting agreement exe- 
cuted under section 5. 

(3) In any case other than the cases referred to in sub-section (2) the said 
powers of compulsory purchase shall not be exercised unless the owner or other 
person competent to enter into an agreement under section 5 has failed, within 
such reasonable period as the Collector may fix in this behalf, to enter into an 
agreement proposed to him under the said section or has terminated or given 
notice of his intention to terminate such an agreement. 

1 [10-A. (1) If the 2 [Central Government] is of opinion that mining, quarry- 

ing, excavating, blasting and other operations of a like 
Power of [Central Gov- nature should be restricted or regulated for the pur- 

ctc mC "ear° andent 'mono’ pose of P rotectin g or preserving any ancient monu- 
ment. ment, the * [Central Government] may, by notification 

in the Official Gazette, make rules — 

(a) fixing the boundaries of the area to which the rules are to apply, 

(b) forbidding the carrying on of mining, quarrying, excavating, blasting 
or any operation of a like nature except in accordance with the rules and with 
the terms of a licence, and 

(c) prescribing the authority by which, and the terms on which, licences 
may be granted to carry on any of the said operations. 

.. . (2) The power to make rules given by this section is subject to the con- 

dition of the rules being made after previous' publication. 

(3) A rule made under this section may provide that any person commit- 
ting a breach thereof shall be punishable with fine which may extend to two 
hundred rupees. 


(4) If any owner or occupier of land included in a notification under 
sub-section (1) proves to the satisfaction of the 2 [Central Government] that he 
has sustained loss by reason of such land being so included, the 2 [Central Govern- 
ment] shall pay compensation in respect of such loss.] 

II. (T ) The Commissioner shall maintain every monument in respect of 

Maintenance of certain '' vhich the Government has acquired any of the rights 
protected monuments mentioned in section 4 or which the Government has 

acquired under section 10. 

ment unrW **!? Commissioner has accepted the guardianship of a monu- 

have access to th#*” ’ C s ^ a ’ ^. or die P ur P°se of maintaining such monument, 

subordinates and ™°P ument at reasonable times, by himself and by his agents, 

the purpose of hrinJ' men ’ ( or P ur Pose of inspecting the monument, and for 

necessary or desirable' "or mat f nals and doin & such acts a s he may consider 
12 Th r • the maintenance thereof. 

. mmissioner may receive voluntary contributions towards the 

o untary contributions. c ? st °‘ maintaining a protected monument and may 

any funds so received by him*^ °™ ers as to t * le management and application of 
to an y SffgJfc be aPP " ed 

c 'oA 10_A insert ecPby R Act’ XVIII of 1QT>. g ' St . S ’ India " ° r . foreign, outside the De- 
S. 20 was also recast by that Act t uL partm ? nt and (it) to regulate the disposal 
object of the Amending Act was “to ill found by such agencies.” Vide 

power the Government (i) to onntrJ m ' of India, dated 8th October, 1932. 

vations by or enlisyhc aid of the archaco^' men^'bjT'o.f 19»“' W ° rdS ‘ L ° Cal GOV ""‘ 
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Protection of place of 0) A place of worship or shrine maintained 

worship from misuse, pol- by the Government under this Act shall not be used 
lution or desecration. for any purpose inconsistent with its character. 

(2) Where the Collector has, under section 4, purchased or taken a lease 
of any protected monument, or has accepted a gift or bequest, or the Commis- 
sioner has, under the same section, accepted the guardianship thereof, and such 
monument or any part thereof, is periodically used for religious worship or 
observances by any community, the Collector shall make due provision for the 
protection of such monument, or such part thereof, from pollution or desecra- 
tion — 

(a) by prohibiting the entry therein, except in accordance with conditions 
prescribed with the concurrence of the persons in religious charge of the said 
monument or part thereof, of any person not entitled so to enter by the religious 
usages of the community by which the monument or part thereof is used, or 

( b ) by taking such other action as he may think necessary in this behalf. 


Relinquishment of Gov- 
ernment rights in a monu- 
ment. 


14. With the sanction of the ’[Central Govern- 
ment], the Commissioner may — 


(a) where rights have been acquired by 2 [the Central Government] in 
respect of any monument under this Act by virtue of any sale, lease, gift or will, 
relinquish the rights so acquired to the person who would for the time being be 
the owner of the monument if such rights had not been acquired; or 

(b) relinquish any guardianship of a monument which he has accepted 
under this Act. 


15. (1) Subject to such rules as may after previous publication be made 

. , 4 4 . by the ’[ Central Government], the public shall have 

protlcud' mon'umtnts" "" right of access to any monument maintained by the 

2 [Central Government] under this Act. 


(2) In making any rule under sub-section (1) the ’[Central Govern- 
ment] may provide that a breach of it shall be punishable with fine which may 
extend to twenty rupees. 


16. Any person other than the owner who destroys, removes, injures, 
„ 1t . alters, defaces or imperils a protected monument, and 

any owner who destroys, removes, injures, alters, 
defaces or imperils a monument maintained by the 2 [Central Government J 
under this Act, or in respect of which an agreement has been executed under 
section 5, and any owner or occupier who contravenes an order made under sec- 
tion 7, sub-section (1), shall be punishable with fine which may extend to five 
thousand rupees, or with imprisonment which may extend to three months, or 
with both. 


Traffic in antiquities. 


17. (1) If the Central Government apprehends that antiquities are being 

sold or removed to the detriment of India or of any 
Power to Central Govern- neighbouring country, it may, by notification 8 in the 

m Official Gazette, prohibit or restrict the bringing or 
taking by sea or by land of any antiquities or class of 
antiquities described in the notification into or out of Rritish India or any speci- 
fied part of British India. 


ment to control traffic 
antiquities. 


t LEG. REF. 

1 Substituted for the words 'Local Govern- 
ment’ by A. O., 1937. 

2 Substituted for the word 'Government' by 
ibid. 


•’Notification No. 110, dated 28th May, 
1917, Gazette, of India, 1917, Pt. I, p. 989, and 
notification No. 1385, dated 8th July, 1924; 
ibid., 1924. Pt. I, p. 641; GcnI. R. & O., 
Voi. rn. 
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(2) Any person who brings or takes or attempts to bring or take any 
such antiquities into or out of British India or any part of British India in con- 
travention of a notification issued under sub-section (1), shall be punishable 
with fine which may extend to five hundred rupees. 

(3) Antiquities in respect of which an offence referred to in sub-section 
(2) has been committed shall be liable to confiscation. 

(4) An officer of Customs, or an officer of Police of a grade not lower 
than Sub-Inspector, duly empowered by the ’[Central Government] in this be- 
half, may search any vessel, cart or other means of conveyance, and may open 
any baggage or package of goods, if he has reason to believe that goods in res- 
pect of which an offence has been committed under sub-section (2) are contained 
therein. 

(5) A person who complains that the power of search mentioned in sub- 
section (4) has been vexatiously or improperly exercised may address his com- 
plaint to the ’[Central Government], and the ’[Central Government] shall pass 
such order and may award such compensation, if any, as appears to it to be just. 

Protection of Sculptures, Carvings, Images, Bas-reliefs, 

Inscriptions or like objects. 

18. (1) If the ’[Central Government] considers that any sculptures, carv- 

ings, images, bas-reliefs, inscriptions or other like 
Power to [Central Go- objects ought not to be moved from the place where 

yernment] to control mov- they are without the sanction of the 2 [Central Govern- 

oMikl ob?«t‘ UreS ' Carvi " 8S ‘.[ CentraI Government] may, by notification 3 

a _ v _ locc f 11- V 1 „ c,a ^ Gazette, direct that any such object or 

of y the Collector be m ° Ved Unless with the written permission 

^hall sneciiv^thr ^ or permission mentioned in sub-section (1) 

in reea P rd to ^uch nuL^ ° bj e k C ! s which he proposes to move, and shall furnish, 
require. ° r °^ ec . ts ' an y information which the Collector may 

appea! to\h e ^nmu ‘defSon itl, ^"'final"' 

issued under sulvsectfon "ni h " y ° bj t ct , ln c °ntravention of a notification 

five hundred ropUs (1) * Sha " be pumshab,e with fine which may extend to 

tral Government] that h e° h aT ”s uff e red * •! pr< J ves to tb J satisfaction of the *[Cen- 
inclusion of such prfpert v if, a n ofi fir r"" 7 '°Z- °J , dama S e b - v reason of the 
'[Central Government] shall either— 6 Pushed under sub-section (1), the 

(6) p3se SU s C uch r f Perty / r0n J the said notification; 

(c) pay compensation™ o^any' lofs or d movab,e ’ at , its market-value; or 
such property, if it be immovable Y damage sustained by the owner of 

19. (1) If the ’[Cental Government] apprehends that any object mention- 

Purchase of sculptures, a notification issued under section 18 sub-sec- 

* JS4J>„*xl5Pr 

Government ™ fa " T* 0 deca y> th e ’[Central 
‘ y P ass orders for the compulsory; 


1C .. a leg. REF. 

mem’ty Egf, "' 0r ' ls 'Local Govern- 

byl| 5,i,uted ’ for ,he word ‘Government’ 
f n°n2!? ti( ! catior V. by the Government of— 
h P - 1248 and ib *-> 1909. Pt. I, p. 2?f’anl 


P r>\ to ^ aya District ; 

u$ P c rm!/ir 6 inccs ' see c p - «"*«'■ 

(3) Chief Commissioner. N.-W.F.P see 
Ga ?:V'°f L«dio. 1909, Pt.’ll, p 1554* 

596^^ “ urma » see Burma Gazette, Pt. I, p. 
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purchase of such object at its market-value, and the Collector shall thereupon 
give notice to the owner of the object to be purchased. 

(2) The power of compulsory purchase given by this section shall not 
extend to — 

(a) any image or symbol actually used for the purpose of any religious 
observance ; or 

(/?) anything which the owner desires to retain on any reasonable ground 
personal to himself or to any of his ancestors or to any member of his family. 


Archaeological Excavation. 

20. (1) If the Central Government J [* * * *] is of opinion 

„ r r- . w that excavation for archaeological purposes in anv 

mcnt m'no.ifyarels a™ ar f Ca sbou, f be restricted and regulated in the interests 
tected. ' of archaeological research, the Central Government 

may by notification 2 in the Official Gazette specifying 
the boundaries of the area, declare it to be a protected area. 


(2) From the date of such notification all antiquities buried in the pro- 
tected area shall be the property of 3 [the Crown], and shall be deemed to be 
in the possession of 3 [the Crown] and shall remain the property and in the pos- 
session of 3 [the Crown] until ownership thereof is transferred; but in all other 
respects the rights of any owner or occupier of land in such area shall not be 
affected. 


20- A. ( 1 ) Any officer of the Archaeological 
Power to enter upon and Department or any person holding a licence under 

make excavations in a pro- section 20-B may, with the written permission of the 

tected area. Collector, enter upon and make excavations in any 

protected area. 

(2) Where, in the exercise of the power conferred by sub-section (1), the 
rights of any person are infringed by the occupation or disturbance of the surface 
of any land, 4 [the Central Government] shall pay to that person compensation 
for the infringement. 


Power of Central Govern- 
ment to make rules regulat- 20-B. ( 1 ) The Central Government may make 

ing archreological excava- rules — 

tion in protected areas. 


(a) prescribing the authorities by whom licences to excavate for archaeo- 
logical purposes in a protected area may be granted ; 

( b ) regulating the conditions on which such licences may be granted, the 
form of such licences, and the taking of security from licensees; 

(O prescribing the manner in which antiquities found by a licensee shall 
be divided between 4 [the Central Government] and the licensee; and 

(d) generally to carry out the purposes of section 20. 

(2) The power to make rules given by this section is subject to the condi- 
tion of the rules being made after previous publication. 

(3) Such rules may be general for all protected areas for the time being, or 
may be special for any particular protected area or areas. 

(4) Such rules may provide that any person committing a breach of any 
rule or of any condition of a licence shall be punishable with fine which may 


LEG. REF. 

1 Words ‘after consulting the Local Go- 
vernment’ omitted by A.O., 1937. 

2 For notification by the Government of— 

(1) Central Provinces, see C. P. Gazette. 
1906, Pt. Ill, p. 617. 

(2) Madras, se \e Madras R. & O. 

(3) Bengal, sec Calcutta Gascttc, 1909, 
Pt. I, p. 703 and 1642. 

(4) Burma, sec Burma Gazette, 1909, Pt. 


T. p. 418. 

(5) Bihar and Orissa, sec B. and O. 
Gazette, 1914, Pt. II, p. 733. 

3 Substituted for the word ‘Government’ 
by A.O., 1937. 

4 Substituted for ‘the Government’ by ibid. 

NOTES. 

Sf.cs. 20 to 20-C. — New Ss. 20, 20- A, 20-B 
and 20-C were substituted for the old S. 20 
by the Amending Act, XVIII of 1932. 
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extend to five thousand rupees, and may further provide that where the breach 
has been by the agent or servant of a licensee, the licensee himself shall be 


punishable. 

20-C. If 


the Central Government is of opinion that a protected area 

contains an ancient monument or antiquities of 
national interest and value, it may direct the Provin- 
cial Government to acquire such area, or any part 
thereof, and the Provincial Government may thereupon acquire such area or part 
under the Land Acquisition Act, 1894, as for a public purpose. 


Power to acquire a pro- 
tected area. 


General. 

21. (1) The market-value of any property which Government is empowered 

to purchase at such value under this Act, or the 
Assessment of market- i[* *] compensation to be paid by Government in 

value or compensation. respect of anything done under this Act, shall, where 

any dispute arises '[ in respect] of such market-value or compensation, be as- 
certained in the manner provided by the Land Acquisition Act, 1894, sections 3, 
8 to 34, 45 to 47, 51 and 52, so far as they can be made applicable: 

Provided that when making an inquiry under the said Land Acquisition 
Act, 1894, the Collector shall be assisted by two assessors, one of whom shall be 
a competent person nominated by the Collector, and one a person nominated by 
the owner or, in case the owner fails to nominate an assessor within such rea- 
sonable time as may be fixed by the Collector in this behalf, by the Collector. 

22. A Magistrate of the third class shall not 

Jurisdiction. have jurisdiction to try any person charged with an 

offence against this Act. 

23. (1) The Central Government 2 [* * *] 

Power to make rules. may make rules 3 for carrying out any of the purposes 

of this Act. 

(2) The power to make rules given by this section is subject to the condi- 
tion of the rules being made after previous publication. 

24. No suit for compensation and no criminal proceeding shall lie against 

Protection to public ser- an y Public servant in respect of any act done, or in 

vants acting under Act. good faith intended to be done, in the exercise of any 

power conferred by this Act. 


THE APPRENTICES ACT (XIX OF 1850). 


Year 


1850 


No. 


XIX 


Short title. 


How repealed or otherwise affected by 

legislation. 


The Apprentices Act, 1850 


LEG. REF. 

‘The words "amount of” before the word 
compensation were omitted and the words 
m respect substituted for the words "tou 

xviVof iST" by thc Amending 

ted ^by° A "i 937 L ° CaI Govcrri ment’ omit- 

3 For **ules m ade by the Government of 


Short title given, Act XIV of 1897. 

Rep. in pt , Act XIV of 1870; Act XIV of 
1874; Act XXI of 1923. 

Am., Act XII of 1891. 


Madras for the decipherment, publication, 
and custody of Indian Inscriptions on stone 
or copper, see Madras Local Rules a°d 
Orders. 

NOTES. 

Sec. 21. — Section applies to the purchase, 
of movable antiquities. Regarding mode of 
determining compensation, see. 19 Bom.L.R- 
937=42 Bom. 100. 
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m a ^r P ? E l FAT ? RY NOTE.— An Apprentice is a person bound in the form of law to a 
master, to earn from him his art, trade, or business, and to serve him during the time of his 
apprenticeship. [I Black. Com. 426 ; 2 Kent 211; Attends v. E™ 3 Rawle (Px) 307 ] 

Apprenticeship is a contract by which one person who understands some art trade or 
business, and is called the master, undertakes to teach the same to another person commonly 
a minor, and called the apprentice, who on his part, is bound to serve the master during k 
defimte period of time, in such art, trade, or business. The term “apprenticeship is also 
used to denote the term during which an apprentice is to serve. (Pardcssus. Droit Comm \ 

31 • J"T • ) 

■ A , rontract of apprenticeship is not invalid because the master to whom the apprentice 
is bound is a corporation. [(1891) 1 Q.B. 75.) 

At common law, an infant may bind himself apprentice by indenture, because it is for 
his benefit. [5 M. & S. 257; 5 D. & R. 339.] But this contract, on account of its liability 
to abuse, has been regulated by statute, and is not binding upon the infant unless entered 
into by him with the consent of the parent or guardian. 

To be binding on the apprentice, the contract must be made as prescribed by statute. 

Education is necessary for an infant. What particular kind of education is necessary 
is a matter that is settled having regard to the infant’s inclinations, state of mind and 
condition in life. Therefore, where an infant executes an apprenticeship deed by which 
he covenants to pay a certain premium, and it is found that the arrangement is provident 
and proper and beneficial for him and that the premium is fair and reasonable and that 
instruction has been given under the deed, it is held that he is liable to pay the premium 
as being a necessary, and the fact that he enters into a covenant for the payment of it docs 
not prevent his being liable. [Walter v. Evcrard (1881) 2 Q.B. 369.) 

A contract of apprenticeship is generally to be regarded as for the benefit of an 
infant, and, therefore, he may make a legal binding contract of apprenticeship under 
conditions laid down by this Act. \R. v. Pctrox, 4 T.R. 196 ] If he could not’ do so 
he could not be bound at all, for a father has no common law authority to bind his infant 
son as an apprentice without his consent. \R. v. A meshy, 3 B. & Aid. 584.] 

The contract of apprenticeship need not specify the particular trade to be taught but 
it is sufficient if it be a contract to teach such manual occupation or branch of business as 
shall be found best suited to the genius or capacity of the apprentice l Fonder v 
Hollenbeck, 9 Barb. (N.Y.) 309; People v. Pillow, 1 Sandf. (N.Y.) 672 ] 

A contract of apprenticeship, of hiring and service, may be beneficial to an infant, 
and would, generally speaking, be binding upon him, and may be made even with his own 
father or mother. [/? v. Chillisford. 4 B. & C. 94.] Such a contract would subject him 
to the statutable regulations applicable to masters and servants, although he might not 
be liable to any action upon the contract. For if an infant of five years of age or other 
person who is non-potens in corpore, be retained and serve in the best manner lie can his 
master must pay him his wages. [See Phillips v. Jones, 1 A. & E. 333.] 

Difficult questions sometimes arise whether or not an agreement of hiring and service, 
of an infant is so beneficial as to be binding upon him. Tt is impossible to frame a deed 
between a master and an apprentice in which some stipulations are not in favour of the 
master. When any stipulation is relied upon by the infant as being unfair to him, it is the 
duty of the Court to decide on the construction of the whole contract, and then to say 
whether, as a whole, it is clearly and manifestly for the benefit of the infant. The question 
is whether the agreement taken as a whole is so much to the detriment of the infant as to 
render it unfair that he should be bound by his agreement If there is any stipulation such 
as to make the whole contract an unfair one, then the whole contract is void. [ Com v. 
Matthews (1893) 1 Q.B. 310. 5>e also (1894 ) 2 Q.B. 65; (1894 ) 2 Q.B. 482.] 

The duties of the master are to instruct the apprentice by teaching him the knowledge 
of the art which he has undertaken to teach him, though lie will be excused for not making 
a good workman if the apprentice is incapable of learning the trade, the burden of proving 
which is on the master. [Barger v. Caldwell, 2 Dana (Ky) 131; Clancy v. C) 7 /crwan, 18 
N.C. 40Z.J He ought to watch over the conduct of the apprentice, giving him prudent 
advice and showing him a good example, and fulfilling towards him the duties of a father, 
as in his character of master he stands in loco parentis. He is also required to fulfil all 
the covenants he has entered into by the contract. He must not abuse his authority, cither 
treatment or by employing his apprentice in menial employments wholly uncon- 
nected with Uie business he has to learn, or in any service which is immoral or contrary ' 
to law. [4 Clark & F. 234; Hall v. Gardner, 1 Mass. 172] but may correct him with 
£°ur.i\ 0n n cgl*f?cnce and misbehaviour. [Com. v. Baird, 1 Ashm. (Pa.) 267 ; 4 
Kcb. 661, pi. 50; People v. Sniff en, 1 Wheel. Cr. Cas. (N.Y.) 502 ] 

An apprentice is bound to obey his master in all his lawful commands, take care of 
his property and promote his interest, endeavour to learn his trade or business, and 
pertorm all the conditions of his contract not contrary to law. He must not leave his 

™? T st . 5-' ? ^ unng „ the te I™. of SI? apprenticeship. [James v. Le Roy. 6 Johns. 

(N.Y.) 274; Coffin v. Bassett, 2 Pick. (Mass.) 357 ] 
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Wenticeship is a relation which cannot be assigned at common law though if 
under such an assignment the apprentice continue with his new master, with the consent 
of all the parties and his own. it will be construed as a continuation of the old apprenticeship. 
[See B Olivier's Lazo Dictionary, Tit. “Apprentice”.] 
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THE APPRENTICES ACT (XIX OF 1850). 1 

[ll//i April, 1850. 

Concerning the binding of Apprentices. 

For better enabling children, and especially orphans and poor children 

Preamble brought up by public charity, to learn trades, crafts 

and employments, by which when they come to full 
age, they may gain a livelihood ; It is enacted as follows: — 


LEG. REF. 

1 Short title, "The Apprentices Act, 1850”. 

of *1897 ) In<1,an Short Titles Act ’ 1897 ( XIV 
I his Act has been declared to be in force 
in the whole of British India, except as 
regards the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (XV of 1874) 
section 3. /( 

It has been declared in force in Upper 
Burma generally (except the Shan States) 

1898 (XHI ° f 
It has been declared, by notification under 
* I«7A°?VTV } f° i87 e ^ Schc( l uled Districts Act, 

l 874 ( XIV of ! 8 . 74 ?’A° b ? m force in the 

following Scheduled Districts, namely — 
Sindh. See Gazette of India, 1880. Pt. I, 
P . 672 . 

West Jalpaiguri, the Western Duars the 
Western Hills of Darjiling, the Darjiling 
rara, an d the Damson Sub-division of the 

^1 Pt g SCC GaMeU * * Mo . 


The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum ; 
and Pargana Dhalbhum and the Kolhan in 
the District of Singbhum, see Gazette of 
India, 1881, Pt. I, p. 504. 

The Scheduled portion of the Mirzapur 

District, see Gazette of India, 1879, Pt. I, 
p. 383. 

Jaunsar Bawar, see Gazette of India, 1879, 
Pt. I, p. 382. 

The Districts of Hazara, Peshawar, Kohat, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan. [Portions of the Districts of Hazara, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the District of Peshawar arid 
Kohat now form the North-lVest hrontier 
Province, see Gazette of India, 1901, Pt. I> 
p. 857, and ibid., 1902, Pt. I, p. 575; but 
its application has been barred in that part 
of the Hazara District knozon as Upper 
Tanawal, by the Hazara ( Upper Tanawal) 
Regulation '(// of 1900, 5. 3), Punjab and 
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[S. 1 

1. Any child, above the age of ten, and under the age of eighteen years 

. ™ ay be bound apprentice by his or her father orVuar- 

Apprenticing of child dian learn any fit trade, craft or employment for 
between ten and e.ghteen such term as is set forth in the contract of apprentice- 

longed beyond the time when "such chifffi ITofWlf a-jf ? Pr °" 
years, or, in the case of a female, beyond the time of her marriage. ? y-one 

Evidence of age in cpies- evidence of the^age of tlifTchild ip 6 f. ontra ^ s sba H be 
tions as to right to service. arise as to the r.Vhr cX C " 1 fi l,est 'ons which 

of the se^ice ? l ° the c ™'inuance 

3. Any Magistrate or Justice of the Peace may act with all the powers of 

L! ,' U l H Cr , the Act ’ on behalf ° { any orphan or 
poor child abandoned by its parents, or of any child 

convicted before him, or any other Magistrate of 

vagrancy, or the commission of any petty offence. ’ 

poor child, brought up by any public charity mav he 

gers thereo e f nt ' C a e s > h‘!' e f?OVC , rnnrs - Sectors or mana- 
pu^ose ' ' S ° r Her ^ ,ardians this 


Powers of Magistrate or 
Justice acting for orphans, 
etc. 

4. An orphan or 

Apprenticing of child 
brought up by public cha- 
rity. 


5. r Apprenticing of such hoy in sea service . , R ep . hy Act XX[ gf ^ 
the Lpel2gTeT\*7n< XIV ofl^O)'. ° f ^ Co "'P°"y 1 b >' 

XXI of 1923° *° ^ agC,, ‘ ° f maS>er ° f ^ng in ship. ) Re p. hy Act 

8. Every contract of apprenticeship shall be in writing, according to the 

Jef of- = - r™ We" 

the apprentice, the term for Xjffil * 

9. Every such contract shall be signed by the person to whom the apprentice 
Signatures to contract. * s bounfl , and by the person by whom he is bound and 

years or more at the time of bindm^^h t * f Ce ’ / v ^ len , bc ls ° * ! be . a ? e of fourteen 

Governors, Directors or Managers o/nnh? "J bei ? tbe a PP rent > ce is bound by the 

or of their secretary or offic^shal VF^ ° f two them, 

the apprentice. 7 3,1 be suffic,ent on behalf of the persons binding 


M f 1/ ^ . , LEG. REF. 

Pt. I,'p. 48.^ SCC Gazct,e ‘ °f India ’ 

The Scheduled Districts of the Central 
Provmccs, sec Gazette of India, 1879. Pt. I, 

ViTaean^tam^ U,Cd T )istricts »n Ganjarn and 
I. p 8 870 ’ 5CC Gase,te °f h,dia > 1898, Pt. 

I'Jt: i m p . %'!''•■ g ™‘" ^ 

Lushai ° f A ^ sani (except the North 

l, p. 299? * SCC Gasc,,e °f Ind ™. 1897, Pt. 

sectio h n S S b o? 1 f£ t< i nd . Cd ’ b >\ notation under 
section 5 of the last-mentioned Act, to the 


following Scheduled Districts, namely— 

scc Ga ”" c a f 

Z b ®. Ta / a r ?. f tb 5- Province of Agra 


SCC 


.. m m ~ ,v 1 OI AC 

Clazette. of Indul ,1876, Pt. I, p . S 05. 

declared, by notification under 

iz r thc f c, J c d«ded Districts of Lahaul, 
see Gazette of India, 1886, Pt. I. p. 301. 

Instruments of apprenticeship executed hy 

Magistrate under this Act, or hy which a 

person is apprenticed by or at the charge 

l a P ubb c charity, arc exempted from 

1899) P 9 U i y b i y i he « mp Act ' 1899 fT[ of 
low), Sell. I, Art. No. 9. 
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Contract not valid unless 
executed as prescribed and 
deposited. 

Copies to be given to 
parties. 


service and termination of 
contract. 


Assignment of apprentice 
to new master. 


10 No such contract shall be valid unless it be executed in the manner 

aforesaid, nor until it has been deposited in the office 
of the Chief Magistrate of the place or district where 
it has been executed '[* * *] ; and the person 

in whose office any such contract is deposited shall give 
to each of the parties a copy thereof, certified under 
his hand, which certified copies shall be received as 
evidence of the contract, without formal proof of the handwriting of the 
Magistrate 2 !* * *]• 

11. The terms of service may be changed at any time during the appren- 

ticeship, or the contract may be determined, with the 
Alteration of terms of consent of both parties to the contract or their per- 
sonal representatives, and with the consent of the 
apprentice if he is above the age of fourteen years: 

Provided that the changes agreed to or the termination of the contract 
shall be expressed in writing on the original contract, with the signature of the 
proper parties according to section 3 [9] of this Act; and the magistrate 
2 [* * *] shall thereupon make under his hand corresponding endorsements 

on the office copies, which shall be brought to him at the same time for that 
purpose. 

12. The master of any apprentice bound under this Act may, with the 

consent of the person by whom he was bound, and 
with the consent of the apprentice if he is above the 
age of fourteen years, assign such apprentice to any 

other person, who is willing to take him for the residue of his apprenticeship, 
and subject to the conditions thereof : Provided that such person shall by 
endorsement under his own hand on the contract, declare his acceptance of such 
apprentice, and acknowledge himself bound by the agreements and covenants 
therein mentioned, to be performed on the part of the master, and that the consent 
of the other parties aforesaid shall be expressed in writing on the same, and signed 
by them respectively: And every such assignment shall be certified on the office 
copies of the contract under the hand of the Magistrate 2 [* * *| according 

to the form given in Schedule (R) annexed to this Act. 

13. Upon complaint made to any Magistrate in the said territories, by or 

Powers of Magistrate in on behalf of an r apprentice bound under this Act of 
case of complaint by ap- retusal . or neglect to provide for him, or to teach him 

prentice against master. according to the contract of apprenticeship, or of 

, cruelty, or other ill-treatment by his master, or by the 

agen under whom he shall have been placed by his master, the Magistrate may 

master or h* s a g en L as the case may be, if he shall be within his 

,™ S 1C lGI ?’ t0 a PP ear before him at a reasonable time, to be stated in the 

summons, to answer the complaint ; 

fsorvirr* n ^f a J SUC ^ time, whether the master or his agent be present or not 
comnlaint- f summons being proved), may examine into the matter of the 
and assess U JL° n ^ 00 *, tliere °f> may cancel the contract of apprenticeship, 

reasonable sim^f e K°u en r er ’ w ^ et ^ er shall be the master or his agent, a 
amount of the t-» or .^ e ^°°^ the apprentice, not exceeding four times the 

mium than fi fty" rupe« was paid" n't ° r if "? P™™' or a leSS P re ' 

J 1 b was P a,cl > not exceeding two hundred rupees ; 


LEG. REF. 

1 The words “or, if the apprentice is 
bound to the sea service, in the office of the 
person appointed under Act X 1841 to 
make registry of ships at the port where the 
apprentice is to begin his servS' werc 
C. C. M.— 10 


in 


omitted by Act XXI of 1923. 

2 The words “or Registering Officer” 
sections 10 to 12 were omitted by ibid. 

3 The figure “9” was substituted for the 
figure “8” by the Amending Act, 1891 (XII 
of 1891). 
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i viiuuiuv u r r* • 

Liability of master or 
agent for assault, etc. 


14. No contract of apprenticeship shall be cancelled, nor shall any master 

Powers of master or his be , Iiable , to an y criminal proceeding, on 

agent to chastise apprentice. account ot such moderate chastisement for misbe- 

' • ' ■ bav our given to any apprentice by his master or the 

agent of his master, as may lawfully be given by a 

, , . father to his child ; and the provision for enabling the 

contract of apprenticeship to be cancelled shall not bar any criminal proceeding 

agams any master or h,s agent for an assault or other offence commit ed 
agams his apprentice, for which he would be liable to be punished haHt been 

X”„” o? .tri,YS" or *">■ I* '« S 


15. Upon complaint made to any Magistrate, by or on behalf of the master 

Power of Magistrate in ” any apprentice bound to him under this Act, of 
case of complaint by master ‘ 1 . '^navtour of such apprentice, or if such 

against apprentice. apprentice shall have absconded, the Magistrate 

m ay issue his warrant for apprehending such 
apprentice, and may hear and determine the complaint, and punish the offender 
by an order for keeping the offender, if a boy, in confinement in any debtor's 
prison or other suitable place, not being a criminal gaol, for any time not 
exceeding one month, of which one week may be in solitary confinement, during 
which time such allowance shall be made for his subsistence by the master or 
his agent as fhe Magistrate shall order: and, if the offender be a boy of not 
more than fourteen years of age, may order him to be privately whipped - or if.’ 
the offender be a girl, or in the case of any boy, the Magistrate deem any such 
punishment unfit, he may pass an order empowering the master of the 
apprentice or his agent to keep the offender in close confinement in his own 
house, or on board the vessel to which he belongs, upon bread and water, or 
such other plain food as may be given without injury to the health of the 
apprentice,- for a period not exceeding one month. 


16. Upon complaint of wilful and repeated ill-behaviour on the part of the 

Cancclment of contract VlTo"!' I?' ^ on , the . (,emand of ‘he master, the 
for misconduct of appren- Ma £ ,strate ma Y order the contract of apprenticeship 
tice. to he cancelled, whether or not the charge is proved; 

. * )Ut on Jy with the consent of the apprentice and of his 

father or guardian, if the charge is not proved; and such cancelling shall he with 
or without refund of the whole or part of any premium that may have been paid 
to the master on binding such apprentice, as to the Magistrate seems fit on con- 
sideration of the case; and all sums so refunded shall he applied under the 
direction of the Magistrate for behoof of the apprentice. 


NOTES. 

Sfc. 14. — It is conceived, notwithstand- 
ing passages which may be found in the 
books apparently to the contrarv that no 
master would be justified by the law of 
England even in moderately chastising a 
hired servant of full age for dereliction of 
duty ; and that where the books speak of a 
master l»eing justified in moderately chas- 
tising his servant or apprentice, they must 
he taken to apply only to the case of a ser- 
vant or apprentice under age; and- the only 


civil remedies a master has for idleness, dis- 
obedience or other dereliction of duty, or 
breach of contract on the part of a servant 
arc, to bring an action against him, or, as 
PufTcndorf expressed it>, "to expel the lazy 
drone from his family, and leave him to his 
own beggarly condition". The circumstan- 
ces which justify the discharge of a ser- 
vant will also sometimes justify the non- 
payment of his wages. (S'f Smith’s 
Master and Servant, 5th E<f. , p. 107.) . 
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17. The Magistrate may order any sum recovered for behoof of the 

apprentice on cancelling the contract to be either laid 
Appropriation of sum re- out j n binding him to another master, or otherwise 
covered for apprentice on £ or ^ b ene fit, or to be paid to the person by whom 
cancel ment of contract. an y premium was paid when he was bound apprentice. 

18 No Magistrate shall entertain a complaint on the part of a master 

against an apprentice under this Act unless it be 
Limitation of complaint brought within one month after the cause of com- 

tice™ aSter against appren ‘ plaint arose, or, if the cause of complaint arose on 

* 1 board ship during a voyage, within one month after 
the arrival thereof at a port or place in the said territories, and no Magistrate 
shall entertain a complaint on the part of an apprentice against his master or 
the agent of his master under this Act unless it be brought within three months 
. . . after the cause of complaint arose, or, if the cause 

master. of complaint arose on board ship during a voyage, 

within three months after the arrival thereof at a port 
or place in the said territories. 

19. If the master of any apprentice shall die before the end of the appren- 
^ f , , . ticeship, the contract of apprenticeship shall be 

during apprenticeship. thereby determined; and a proportionate part, corre- 

sponding to the unexpired portion of the term of any 
premium, which shall have been paid to such master on the binding of the ap- 
prentice to him, shall be returned by the executors or administrators out of the 
estate of the deceased to the person or persons who shall have paid the same ; 
unless the executors or administrators of the deceased master shall continue 

, the business in which such apprentice shall have been 

master to coStfnuc'apprCT- • em P loye ^» and shall > within three months from the 
tice. ueatn of the late master, make offer in writing to 

fftntnri • 1 keep the apprentice on the terms of the original 

liabilitie s 1C Cas r e 1 ^ estate the deceased shall be discharged from all 
liabilities on account of such premium. 

20. If such offer to keep the apprentice shall be made as aforesaid, the 
. T to be certified on same shall be fully expressed and certified by the exe- 

co'pies*. contracts and tutors *[Qr] administrators on the original contract 

bv tv.« a f _ ■ * . , r * _ a PP rent iceship, and also on the office copies thereof, 

executor IaglStrate V * *) a "d the apprentice shall be bound to the 

apprenticeship 3 ministrators so keeping him for the remaining term of his 

21 . Any apprentice bound under this Act, whose master shall die during 

Maintenance of apprentice t * le a PP rent i c eship, shall be entitled to maintenance 
whose master dies. Appren- ^ or three months from and after the death of his 
ice to continue to serve, master, out of the assets left by him: Provided that 

tinue to live 'th during such three months such apprentice shall con- 

of curb m ,ct W1 ’ an( t serve as an apprentice, the executors or administrators 

27 r ' ° r SUCh PerS ° n aS thCy a PP° int - 

he apprentice of any person against whom a commission of bank- 

Effect of insolvency of ru P tc y shall be issued, or who shall be adjudged to 
master during apprentice- have committed an act of insolvency, during the ap- 
s ip ’ prenticeship, shall be discharged from all obligation 

miiim uroc u- j. UT ? ( * er ^e contract of apprenticeship, and, if any pre- 

P ° n ,n( hng him as an apprentice, he or a person by whom he 


, EEG. REF. 

word “9 i r ” w as substituted for the 
and by the Amending Act, 1891 


(XII of 1891). 

2 The words “or Registering Officer 
were omitted by Act XXI of 1923. * 


fp 
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was bound shall be entitled to claim the amount thereof as a deht atraincf ft, 
estate of the bankrupt or insolvent. 1 * against the 

23. For the purposes of this Act all British subjects, wherever or of what- 

Persons amenable to JrBritiTh'lndi^’-t, 3 * ♦ T" “ othcr P e «ons in 
jurisdiction of Magistrates' J, . 1 sh ],ld,a ) without the towns of Calcutta and 

Courts. Madras and the town and island of Bombay shall be 

’[Magistrates of British iX] of ^ Courts and 

24. An appeal shall lie from any order passed by any Magistrate without 

, r , th , e S . a,d to u wn A and isla nd to the Court of Session to 

Ap p «U from orders of which such Magistrate is subordinate, provided the 
Mufassal Magistrates. appeal is made within one month from the date of 

the order. 

25. In this Act the words “master", "owner,” “person”, and the pronoun 

Interpretation of terms. he s , 1 bc understood to include several persons 
, ,. as well as one person, and females as well as males 

and bodies corporate as well as individuals, unless there is something in the 
context repugnant to such construction. 

SCHEDULE A. 

Form of Agreement. 

This agreement made the day of in the year 

said A.B , doth this day bind E. F., a boy d (or* girt )° of the age of , W,tnesscth tha J £e 

t so, 3b 

ICC, from this day forth for years (in the case of a girl add, or un i the 

time of her marriage, which shall first happen), during all which term the said apprentice 
shall duly and faithfully serve the said C. />., according to his (or her) skill and ability 
lI » a J- ti W • ,, Sl , n , e . ss - and demand and behave himself (or herself) honestly orderly and 
obediently, in all thmgs. towards the said C. D. and his (or her) family. And the said C 
D. for himself (or herself) &nd his (or her) executors and administrators, in consideration 

. . (of the premium or sum of paid by the said A B 

If there is no premium to the said C. D the receipt whereof the said C D hereby 
the words between brackets acknowledges, and) of the faithful service of the said E F ' 
may be omitted. <l ()( |, covenant and agree with the said A. B., his (or her) 

cause to he taught c, i e ? Cc “ tor ? a " d administrators, that he (or she)' will teach or 

cau c t Dc taught to the said E. F., in the best way and manner that he (or she) can the 

the d Lid Cr tcrm 0r finT P °^ m n nt) ° f a . •. during the said term; and will also during 

, TJJ* find and . a,Iow unto the said apprentice good, wholesome and sufficient food^ 

L I R f Wa ? hmK - : and al1 othcr things necessary ; fit and reasonable for an apprcnl 

ticc • (and further, here insert any special covenants). PP 

year ahovc W w?i C tten WhCrC ° f ^ Part ‘ CS havC hercunto set thcir hands and seals the day and 


A B 


L. S. 



LEG. REF. 
■Cf. the Bankrupt Law 
Act, I*# ( i2 & 13 vict., c. 


Consolidation 
106) ; section 


3 Substituted by Order in Council. 

NOTES. 

SCHEDULE. 

Supply of Food Clothes and Lodging.— 
At common law the duty of a master or 
mistress to supply food and othcr ncccs- 

H th . e,r servants, and apprentices 
anscs solely from a contract, either express 
or implied, on their part to do so. And the 


merely a breach of contract, for which they 
were civilly, but not criminally, liable, ex- 
cept in the case of a person of tender years. 
But at a meeting of all the Judges (except 
Lord Kenyon and Rookc, J.). held on 25th 
February , 1802, the general opinion was, that 
it was indictable as a misdemeanor to refuse 
or neglect to provide sufficient food, bedding, 
etc., to any infant of tender years unable to 
provide for and take care of itself (whether 
such infant were child, apprentice or 
servant), whom a man was obliged by duty 
omission to perform this duty was formerly 
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SCHEDULE B. 

Form of Order of Assignment. 


If E.F. is not above the 
age of fourteen years, the 
words between brackets may 
be omitted. 


(To be endorsed on the Agreement .) 

Be it known to all men that on the ‘lay of 

in the year personally appeared before G. //., Magistrate of 

C. D., of with E. F., his (or her) apprentice and J . K., of 

and desired that the agreement of apprenticeship whereby the said E. F., was bound to the 
said C. D. might be assigned and made over to the said J. K. and the said G. //., having satis- 
fied himself, by personal examination oi the said £. F. and by other lawful ways and means 
that such assignment is for the benefit of the said E. F., and is made with the consent of (the 

said E. F., and of) all persons whose consent thereunto by law 
is required, doth allow such assignment ; and the contract of 
apprenticeship whereby the said E. F was on the day 

of in the year bound to the said C. D. as 

an apprentice to earn the trade (craft or employment) of a 
shall henceforth endure, unto the end of the said term, 
as if the said J .K ., had been originally party to the said deed, and had executed the same in 
the place and stead of the said C.D. , and shall be bound, for himself (or herself) , his (or 
her) executors or administrators, to fulfil the covenants by the said C . D . to be performed, 
and said E. F. shall henceforth! be bound unto the said J. K. } in like manner as he (or she) 
was by the said agreement bound unto the said C. D. 

C. D. E. F. J. K. 

In witness whereof the said C. D., E. F., and J . K. , have hereunto set their hands 
before me the day and year above written. 

G. H. t Magistrate. 

THE ARBITRATION ACT (X OF 1940). 

[11 th March, 1940 . 

An Act to consolidate and amend the law relating to Arbitration . 

Whereas it is expedient to consolidate and amend the law relating to 
arbitration in British India; It is hereby enacted as follows:— 

CHAPTER I . 

Introductory. 


Short title, extent and 
commencement. 


1. (1) This Act may be called The Arbitration 

Act, 1940 . 


NOTES. 

or contract to provide for, so as thereby to 
injure its health. (See Friends’ case, Russ. 

and Ry. Q C. 20; Smith’s Master and Ser- 
vant. 5th Ed., p. 190). 

} — Rea . sotls for the passing of the 
New Arbitration Act as explained in the 
Statement of Objects and reasons.—' “The 

L a * of ^ ,tr ^ t, l ( ? n in Br >tish India is at pre- 
sent substantially contained in two enact- 

o^IRQq! 16 In i d,a , n Arbitration Act, 1899 (IX 
Cod^^ i Procedure d 1 

arbitrations outside the operation ^nd Wlth 
of the 1899 Act ; it relate for d * SCOpc 
to arbitration in suits Tf 1 p . art 

without intervention of a 
briefly provided for This Q r |„ i i S a , so 

parlies 8 ! ^ , S tcrnativ « method Xlbylhe 

Z a rbi,ra?ion PUte ° r ^ 4 ,hcm ^ 

winch after a r erf r - eCmCnt l )efore a Court 

‘ter a certain procedure, refers the 


matter to an arbitrator. The question of am- 
ending and consolidating this law is not new. 
The Civil Justice Committee in 1925, recom- 
mended several changes in the Arbitration 
Law. The Act of 1899, was based largely on 
the then English Law, to which several sub- 
stantial amendments have been effected by 
an amending Act of Parliament in 1934, (24 
and 25 Geo. 5, c. 14). In 1938 the Central 
Government placed an officer on special duty 
to examine the question, the present Bill is 
the outcome of this examination. The 
existing law, the amended English Law and 
the recommendations of the Civil Justice 
Committee have been scrutinised together, 
and the present Act seeks to consolidate and 
standardize the law relating to arbitration 
throughout British India.” (See Gazette of 
India, 22nd July, 1939.) 

Sec. 1 : Scope of the Act — General. — 
The Act is an independent enactment, and 
has no connection with rules relating to 
appeals under C. P. Code. 1 Rang. 661. 
The Arbitration Act of 1899, must govern 
an application made thereunder even though 
the new Act of 1940, comes into operation 
at the time when the application is heard. 
1941 Cal. 415. Act is exhaustive and 
Courts cannot go beyond its provision. See 
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NOTES. 

1938 Pat. 231 = 19 Pat.L.T. 549. This is 
an amending Act and must be construed 
strictly. 43 B. 809. See also 1934 Sind 29. 
An arbitrator is not bound by the technical 
rules of procedure which the Court must 
follow, nor need he record separate findings 
on tly;- various points on which the parties 
are at issue, or write a reasoned judicial 
decision. All that lie is required to do is 
to give an intelligible decision which deter- 
mines the rights of parties in relation to the 
subject matter of the reference. Where an 
arbitrator has been selected by reason of his 
special knowledge of the affairs of the par- 
ties to decide their dispute, lie is entitled to 
take a broad view of the case and give an 
award, which he conceives to be just and 
equitable in the circumstances.. 190 T.C. 
399= A. T.R. 1940 Lab. 186. Even Arbit- 
ration Courts must act according to the 
principles of natural justice and not delibe- 
rately refuse a hearing or take evidence 
from one side behind the back of the other. 
64 T.C. 706. See also 1934 Pat. 550. 
Though arbitrators arc not bound by techni- 
cal rules of evidence they are nevertheless 
expected to conform to the fundamental 
rules of evidence and procedure. 64 l.C. 
706; 11 Mys.L.J. 300—39 Mys.H.C.R. 51. 
No procedure is laid down for the arbitrator 
in Schedule TT. C. P. Code, and unless it is 
proved that the arbitrator refused to ex- 
amine any evidence tendered by the parties, 
the mere fact that he did not record any 
proceedings or did not hold a public enquiry 
will not be enough to vitiate the award. 
T.L.R. (1940) Lah. 599=188 l.C. 493=A. 
T.R. 1940 Lah. 73. It is true that when 
arbitrators arc appointed they arc supposed 
to act together, but it is not absolutely essen- 
tial that all the arbitrators should be present 
when all the evidence is recorded provided 
all the arbitrators arc made acquainted with 
the evidence that has been recorded before 
they come to their decision. There is nothing 
illegal or contrary to the principles of 
natural justice in this. Hence where refe- 
rence is made to a number of arbitrators 
and some of them record evidence and then 
the award is sent to the absentee arbitrator 
who gets himself acquainted with the evi- 
dence the award is not invalidated. 1941 
Rang. 22. Where in arbitration proceed- 
ings, one of the parties is in jail, and the 
fact of his being in jail is an obstacle, known 
to all the parties concerned to the exami- 
nation of one party in the presence of the 
other parties, it cannot be said that the ex- 
amination of one party by the arbitrator in 
the absence of the others amounts to mis- 
conduct which will vitiate his award. 1940 

M.W.N. 808=52 L.W. 373=A.I.R. 1940 
Mad. 905 = ( 1940 ) 2 M.L.J. 356. State- 
ment of arbitrators as to what transpires 
before them is prima facie conclusive of See 
17 L.W. 648=75 l.C. 850=1924 Mad. 274. 

No questions can be put to an arbitrator as 


to what passed in his own mind when exer- 
cising his discretionary power on the mat- 

Ti fS T sl i l ? m,t 1 t ed him. 1940 Rang. 203. 
The Indian law as to arbitration is irrelevant 
where the parties agreed in referring to an 
arbitration to be bound bv English law and 
procedure. 45 M. 496=43 M.L.J. 422 (P 
• Questions of fact and law upon which 
the jurisdiction of the arbitrators depends 
arc for the Courts. 44 All. 472. An applb 
cation to Court to appoint fresh arbitrators 
amounts to an abandonment of the previous 
proceedings 46 Borp. 854. The ordinary 
meaning of the word ‘umpire' is a person 
who is to decide upon disagreement. 187 
T. C. 262= A . T . R . 1940 Sind 37. Tn a case 
where the arbitrators disagreed on the 
matters referred to them, and the necessity 
for umpire became established, it may well 
be that the omission of the arbitrators to 
appoint an umpire before they entered 
upon the submission would be fatal to the 
whole proceedings. But when, no disagree- 
ment between the arbitrators occurred the 
omission to make the appointment of umpire 
is not a defect amounting to legal misconduct 
on the part of the arbitrators and sufficient 
to vitiate the award made. 187 l.C. 262= 

A. T.R. 1940 Sind 37. The provisions of the 
, ' Code, ns to joinder of claim cannot 
be strictly applied to arbitration proceedings. 

9 T.C. 712=4 S.L.R. 196. Tudgc cannot 
put himself in the position of arbitrator 
without the consent of the parties. 1930 
Rang. 8 As to distinction between arbit- 
rator and commissioner. See 18 Pat. 193. 
Difference between a referee and arbit- 
rator. See 1939 All. 92. A Court has verv 
limited jurisdiction to review awards passed 
by arbitrators. The nature of the jurisdic- 
tion of the Court is not that of a Court of 
appeal reviewing the decision of an inferior 
Court. 122 T.C. 516. See also 1940 O.W. 

N. 974. A reference to arbitration deprives 
a party of his right to resort to the ordinary 
tribunals, and it must be strictly construed. 
more so against the party who is responsible 
for the reference being drawn up in a parti- 
cular manner. 148 T.C. 977=1934 Sind 29; 

43 Bom. 809. A clause in a contract pro- 
viding for reference to arbitration does not 
oust jurisdiction of Court or make it obli- 
gatory on plaintiff to submit to arbitration 
before going to Court. The only effect of 
such a clause is that if a suit is brought, the 
defendant may apply for a stav of the suit. 

142 T.C. 351=33 P.L.R. 1020=1933 Lah. 

79. An arbitration clause can be incorpo- 
rated into a contract by reference. 27 S.L. 

R. 159=140 T.C. 626=1933 Sind 75. Such 
a clause in a contract will be binding on an 
assignee if the subject-matter of reference 
is capable of asignment. 1933 S. 75. Where 
uart of an award is found to be invalid, 
being in excess of the arbitrators’ powers, 
and it is separable from the rest, the re- 
mainder of the award is £ood. In the same 
way because of an omission on the part of 
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(3) It shall come into force on the 1st day of July, 1940. 

2. In this Act, unless there is anything repug- 
Definitions. n ant j n th e subject or context, — 


NOTES. 

the arbitrators to decide one of the matters 
referred to arbitration the award cannot be 
considered invalid unless the omission has 
substantially influenced the decision given. 

191 I.C. 107= A. I. R. 1940 Rang. 203. See 
also 41 P.L.R. 201=1939 Lah. 308. An 
award on an arbitration, which has been 
acted upon by the parties for a considerable 
length of time, may be treated as an agree- 
ment between the parties, that they would 
abide by it, even though the award contains 
a clause which is in excess of the terms of 
reference. Where a clause in such an award 
allotting maintenance to a Hindu widow at 
a certain rate, provides that the widow can- 
not ask for any increase at all, and that the 
party bound to pay it cannot get it reduced, 
though it may be in excess of the terms of 
reference, if the parties have acted upon it 
for a long time, and maintenance has been 
paid and received at such rate, the widow 
is bound by it and cannot claim a higher 
rate afterwards on the ground of altered 
circumstances. 1937 M.W.N. 1039. It is 
clear law that it is not necessary that there 
should be the signatures of both parties to 
a written submission. A document signed 
by one party and accepted by the other party 
is enough, for the purposes of the Arbitra- 
tion Act, to constitute a submission. 61 Cal 
702=1934 Cal. 796=38 C.W.N. 737. See 
also )Q5 I.C. 105=1931 Oudh 127=1931 
O.W.N. 642. Where the parties to a re- 
ference to an arbitration agree that the 
decision of the majority of the arbitrators 
would prevail, the fact that the award was 
not signed by the arbitrator who differed 
from the opinion of the majority does not 
a " ect . yabdity . 44 C.W.N. 866. 
v\here all mhcrested parties are not joined 
in a reference out of Court regarding to 
partnership accounts there is no valid refe- 
rence and is invalid. 41 P.L.R. 580. 1939 

hitf Ji! 4 \i7 he pnncip,e that in a pend- 
ing suit all parties must join in the 

referenccalsoapp^s to arbitrations out 

all the hi*; ibt A‘A Thc . mcre fact that 
mice to , K-/ ,U - not e )om in thc refe- 

inl eritanre - b n ° f a dispute ab out 
avanl so far no ground for opsetting the 
reference arf h ° SC peoplc who made the 

Ra n ? 22 tL co P. cerncd - A.I.R. 1941 
Kan & . Hie arbitrators have jurisdic- 

tion to continue the arbitration proceedings 
a hough one of the parties dies before hfy 
give their decision where one of the terms 
of the agreement between the parties is that 
heir heirs and legal representatives wouM 
be bound by the decision of the arbitrators 
Tn the absence of such a term in the agree' 
ment between the parties, the arbitrator® 
;avc. no authority to go on, although a son 
the deceased files an application on behalf 
of himself and on behalf of his minor 


brothers to thc effect that the arbitration 
proceedings should continue. 44 C.W.N. 
866. A submission of a party to an arbitra- 
tion clause need not be in writing. It may 
be proved by other evidence. 42 P.L.R. 
48= A. I.R. 1940 Lah. 180. Sec also 36 
Bom.L.R. 47=1934 Bom. 79. See now 
Sec. 2 (a) and 105 I.C. 105; 1938 Oudh 127 
— 1938 O. W .N . 642. A Court has jurisdiction 
to entertain an application to file an award or 
enforce it as a decree only if it has jurisdic- 
tion to entertain a suit the subject of which is 
subject-matter submitted to arbitration. 

? I '^? r 77t r 1934 Sind 29. See also 1934 Sind 
183; 1935 Sind 228; 1934 Lah. 652; 1938 
Lah. 838; and sec. 31 infra. An arbitrator 
cannot abdicate his functions in favour of 
a third party. If the parties desire the 
arbitrator to take the opinion of the mem- 
bers ot a panchayat, he can do so, but he 
would act illegally if he undertakes to be 
bound by the decision of the panchayat and 
to give Ins award in accordance with the 
wishes ot the panchayat. 152 I.C. 1023. 
When a member of the firm of architects 
is Holding an inquiry as to the cost of cer- 
tain work redone, on the refusal of the 
contractor to do so, he acts in his capacity 
as an arbitrator and is subject to the provi- 
sjons of the Arbitration Act. 173 I.C. 401 
<=A.I.R. 1938 Sind 45. 

Registration .—Provision in award for 
payment of money by one party to the other 
as the equivalent of latter’s share in immov- 
able property— Clause that until such pay- 
ment ownership of latter shall not cease 
does not operate as a document of title and 

CrC T, tioni decIa ration or assign- 
ment of title. Registration is not necessary. 

214 P L T - 835=16 Pat - 34=1937 Pat. 

Rule of Court. — Rule framed under the 
Act, but not in accordance with it, will not 
be given effect to. 40 Cal. 219. As to appli- 
ability of the Act to references to arbitra- 
Cr r Com P anie s Act, see 14 Lah. 
f t 9 ,- 1 ! ^=33 P.L.R. 1048=1933 

V/ h ‘,mo : i 43 , 1 ; C • 435=1933 Pesh. 66. 
also 1938 Pesh a4. Where one of the parties 

° , an a H M tration is a corporation registered 
under the Companies Act, section 152 (3) 
or that Act applies and an award obtained 

S y U . m t a ^ 6e filcd under the provisions of 
Arbitration Act. (1933 Lah. 44 and 

933 P at - 49 ’ Fo . n -)- 193 5 Sind 228. An 

award made against a firm is executable 
against an individual partner thereof person- 
al lv even though he has not received notice 
ot the arbitration or of the filing of the 
award. It is not necessary to give notice 
ot the filing of an award made under the 
Arbitration Act to the parties to thc refe- 
rence or to every member of a firm who 
is sought to be made liable. 61 C.L.J. 515. 
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„ , f (a) "arbitration agreement” means a written agreement to submit present 
not! 6 d ere " CeS t0 arbltratlon ' whether an arbitrator is named therein or 

( b ) “award” means an arbitration award. 


NOTES. 

See also 44 C.W.N. 285. As to arbitra- 
tor’s fees, see 1933 Sind 300. 

Sec. 2 — (a) “Submit present or future dif- 
ferences” to ARBITRATION. — A submission is a 
written agreement signed by both parties to 
submit differences to arbitration; and this 
agreement may be collected from a series of 
documents even though connected by parol 
evidence. 42 A. 525; 53 A. 384, or con- 
tained in the bye-laws framed under Bombay 
Cotton Contract Act. 32 Bom.L.R. 1451. In 
order that there may be a valid submission 
to arbitration, it is only necessary that there 
should be a written agreement embodying 
either directly or by implication all the terms. 
It is not necessary that each party should 
sign the submission to arbitration. All that 
is required is that both parties accept a 
written document - as containing the agreed 
terms; it might be in the form of a signed 
document by both parties containing the 
terms, or a signed document by one party 
containing the claims and a plain acceptance 
either signed or orally accepted by the other 
party, or in the third case, an unsigned docu- 
ment containing the term of the submission to 
arbitration, agreed to orally bv both parties. 
(56 C. 118 and 53 All. 384. Foil.) 44 C.W.N. 
607. One of the essential ingredients of a sub- 
mission to arbitration is that the parties 
should intend to have the dispute referred 
determined quasi- judicially. If it is not to 
be so determined, the agreement is not a 
submission, nor the person deciding it an ar- 
bitrator. That is the distinction between 
an agreement for submission to an arbitra- 
tor and an agreement to accept the decision 
of a valuer or appraiser or of a racing 
steward or of counsel for the parties. In 
these latter cases there is no anijnus arbi- 
trandi. 28 S.L.R. 223 = 1934 Sind 200. See 
also 1030 All. 176. Where the Counsel's 
statement makes it clear that a person is 
being appointed ns a referee and that ho is to 
make a statement in Court, the fact that 
he was allowed to make the statement after 
taking the statements of the pnrties, could 
not have, the legal effect of altering the 
character of the referee, for it cannot bo 
said that a referee can never be authorized 
by the parties to examine the parties before 
making his statement in Court. Such a per- 
son is not an arbitrator. I.L.R. (4039) All. 

31 6 = 1938 AX J - 11-32 = A.IJL 

t> A1 i 9 , 2# T* 16 P rovi8i °Bs of Sch. IT, pam. 

5, C. i r. Code, have no application to a case 
where parties n^rno to abide by the state- 
ment of a specified person and he makes 
such a statement in Court. 180 TC 364 = 
1939 A.L.J. 1 = A.I.R. 1939 All. 176 ’ 

The term submission is construed very 
broadly. Where a contract between the par- 
ties was subject to tho rules and bye-laws 
of an Association, which provided that dis- 
putes in relation to the contract should bo 


referred to arbitration by two disinterested 
persons, prescribed the procedure provided 
tor an appeal to the Board of Directors of 

for t trr at r/ &n,i J n ? U y provision 

for the award being filed in the High Court 

a reference to arbitration under the bye-laws 
m question would amount to a submission 
as defined— by S. 4 (b) of the Act. 36 Bom. 
L.R. 1005 — 1J34 Bom. 476. Arbitrators were 
appointed to consider and determine the 
respective claims of the pnrties and their dis- 
putes in connexion with “houses, shops 
moneys, etc.”: Held, that the word ‘etcetera' 
after tho word “moneys” could be read as 
covering the jewelleries. A.I.R. 1940 Rang 
203. Tho requirements of section 4 are duly 
complied with, if the submission i 8 in writ- 
ing and is binding on both the parties as 
their agreement or a a the equivalent in law 
to an agreement between them. Their ac- 
tual signatures are not essential 49 T p 
135; 32 C.W.N. 1101 =56 C. 118. (dissent 
ing from 53 C. 65). See also 19 I.C. 925 = 

6 S.L.R. 278; 1929 Sind 83. But 61 C. 
702 — 38 C.W.N. 737 (Signature* of both 
parties necessary for validity of a written 
submission to arbitration). When a party 
interested in the dispute does not join in 
making the reference the Court has no juris- 
diction to refer the dispute to arbitration. 
1929 Lah. 171. The existence of a “dispute” 
is essential to the validity of a reference to 
arbitration under the terms of a contract. A 
dispute involves the assertion of a right by 
one party and its denial by the other. 64 
I.( . 798 = 3.3 C.L.J. 545. See also 47 Cal. 
799; 46 Cal. 534. Only matters in dispute 
between the parties to a litigation which affect 
private rights can be referrod to arbitra- 
tion. 72 I.C. 1016 = 1923 Nag. 112. With- 
holding of payment is a ‘dispute’ between 
the parties. 40 Cal. 534. But sec 1931 B. 
164. What amounts to submission to arbi- 
tration, see 33 C. 1237; 33 C. 1169. Sec also 
6 S.L.R. 278; 4 S.L.R. 14. Tho definition of 
submission in 8. 4 covers wlmt is ordinarily 
termed an arbitration clause as well as wlmt 
is commonly called a reference. 35 I.C 536 
= 10 S.L.R. 1. See also 71 I.C. 817 = 1924 
Lah. 405. 

Oral submission. — Award based on — Vali- 
dity of. Sec 63 M.L.J. 610; 1931 Pat. 92. 
“Submission” is of course, defined as a sub- 
mission in writing and all the operative 
sections of tho Act proceed on the assump- 
tion that it is in writing. But an oral sub- 
mission is not in terms prohibited by the 
Act. An oral agreement to refer to arbitra- 
tion can therefore be proved and sued on. 

36 Bom.L.R. 47=1934 Born. 79 = 150 I.C. 

478 = 58 B. 369. Sr c also 105 I.C. 105 = 1938 
Oudh 127. 

Wtiat are Submissions. — Whero an asso- 
ciation, at tho instance of and on a claim by 
tho members against another member, lays 
tho matter before arbitrators and tho latter 
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(c) “Court” means a Civil Court having jurisdiction to decide the ques- 
tions forming the subject-matter of the reference if the same had been the subject- 
matter of a suit, but does not, except for the purpose of arbitration proceedings 
under section 21, include a Small Cause Court; 


NOTES. 

member in his own hand and over his signa- 
ture sent an answer to the claim, the docu- 
ment constituted a written agreement to 
submit their difference to arbitrators. 43 All. 
348. See also I.L.R. (1937) 1 Cal. 600. The 
words of the definition of ‘submission’ in S. 4 
of the Arbitration Act (1899) are sufficiently 
wide to includo cases where the agreement 
is made without, at the time it is made, there 
being any differences between the parties, 
either in existence or in direct contempla- 
tion. Also it is not necessary to constitute a 
‘submission’ that the terms of the agreement 
should all bo contained in one document. Such 
an agreement may be found in correspondence 
consisting of a number of letters. The print- 
ed rules of Merchants’ Association requiring 
all members in all eases of dispute or differ- 
ences inter 8e arising from certain transac- 
tions to submit the said disputes or differ- 
ences to arbitration together with the written 
undertakings to abide by the rules, signed by 
members at the time of their admission as 
members are sufficient to constitute the 
written agreement to submit to arbitration. 
l.L.lt. (1939) Kar. 769 = 1939 Sind 357. A 
policy of marine insurance provided, “all dis- 
putes must bo referred to in England for 
settlement and no legal proceedings shall be 
taken to enforce any claim except in England 
where the under-writers irfre domiciled and 
carry on business.” Held, that the clause 
amounted to a .submission to arbitration 26 
Bom.L.R. 224=80 I.C. 523 = 1924 Bom. 381. 
A clause in a Bill of lading that all disputes 
shall be settled by the British Consul at the 
port of destination i s similar to a submis- 
sion to arbitration. 15 S.L.R. 88. The 
petition of compromise in a suit for accounts 
amounts to a submission to arbitration with 

L. 405 m0amng of 8 - 4 - 71 1C. 817 = 1924 

Tidv ,,A a A ? E N0T <Sub *”ssionb’ to Arbitra- 
tion.— a document embodying the terms of 

r ^ tet " 'o arb^tmtion! which 

is not ° r 0n be , lmlf of both parties 

is not a submission as defined in S 4 19 

imr in -x . 78# Wri *ing amount- 

g o a bond does not amount to a submis- 
sion to arbitration. 16 I C 861— it qt n 

f ■ The words "office dtora” (office £££ 

do not constitute a written agreement to 

mit differences to arbitration. They are used 

merely as symbols to denote that such an 

agreement had been made and the use of such 

symbols does not justify the Court inT 

cop ting oral evidence of the agreement 19 
I.C. 925 = 6 S.L.R. 278 ^ ^nt. 19 

c U°1*; V submit.— ( i) Ah to infant, see u 
[I • 18 ». A n arbitration to which a minor 
is a party is not in itself void: it i R onlv 
voidable at the instance of the minor 

uXwli min ° r BU PP ort « ^ ^ is not open 
to the other party who is a major, to have the 

award made at hi 8 instance set aside on the 

C. C. M.— 11 


ground of tlio other party being u minor. 
1940 M.W.N. 808 = 52 LAV. 373 = A.I.R. 1940 
Mad. 905 = (1940) 2 M.L.J. 356. Where on 
the death of a Hindu, dispute^ arose be- 
tween his collaterals on the one side and his 
widow, a minor and a married daughter on 
the other, the mother acting on behalf of 
her minor daughter has no power to bind the 
minor by an agreement to refer the disputes 
to arbitration and the minor’s right to the 
property would bo unaffected by any award 
that might be passed in pursuance of any 
such reference. 190 I.C. 184 = 1940 A.L.J. 
774 = 45 C.W.N. 40 = 52 L.W. 409 = A.I.R. 
1940 P.C. 181 (P.C.). As an infant is unable 
to bind himself by contract, he cannot enter 
into a submission which will render the 
award absolutely binding on him . In the 
easo of a pending suit, the Court may autho- 
rise a submission to arbitration so as to 
render the award binding on the infant. 14 
C-L.J. 188 = 11 I.C. 481. See also 41 Bom. 
L.R. 1208; 20 Pat.L.J. 170=1939 Pat. 278; 
1939 Pat. 387; 1939 Cal. 500; 1939 Bom. 
296. (w) Guardian. 11 I.C. 481; 12 L. 767; 

59 C.L.J. 521; 38 B. 153. (in) Father, 
manager qf Hindu family. 24 I.C. 863; 1930 
Lah. 388. Se e also 19 N.L.J. 151 = 1936 
Nag. 197. (iv) Mother of minors. 29 I.C. 800 
— 8 Bur.L.T. 122. See also 67 LA. 386=43 
Bom.L.R. 141 (P.C.). (u) Manager of Court 
of Wards. 1930 Sind 195 = 121 I.C. 164. (in) 
Where ono of the parties to a contract is a 
firm, a clause for the submission of disputes to 
the arbitration of its directors is perfectly 
legal. 42 P.L.R. 48=A.I.R. 1940 Lah. 180. 
See also 1938 Oudh 54. 

What matters may be referred to arbi- 
tration. See 24 I.C. 264 = 5 S.L.R. 4. Cri- 
minal complaint cannot be referred. 1929 
Lah. 394. In a suit for restitution of con- 
jugal rights, the question of validity of 
marriage can be referred. 1929 Lah 177 = 
118 I.C. 464. See also 1930 Sind 195=121 
1C. 164. In a suit for a declaration that the 
plaintiff is the mutawalli of a mosque, refer- 
ence to arbitration is not illegal and the de- 
cree passed in accordance with the award is 
not invalid. 189 I.C. 812 = A.I.R. 1940 Lah. 
123. 

Construction of References to arbitrator 
to be liberal. 15 I.C. 321. See also 43 
Bom. 809; 148 I.C. 977 = 1934 Sind 29. The 
intention of the parties is to be the sole 
guide for determining the mode of working 
out the submission and reaching a final deci- 
sion 36 Bom.L.R. 1005 = 1934 Bom. 
476. Reference to arbitration and proceed- 
ings. thereon, how far affected by rules of 
special bodies or corporations. 42 C. 1140; 
20 C.W.N. 365. Soe also 47 C. 849; 40 
C. 534. Effect of award on oral submission. 
33 B. 69. 

LOF.ALITY AND BINDING NATURE OF AWARD. 
— Opportunity to prove to be given to the 
parties. 65 I.C. 497=1922 L. 149. There 
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(d) ‘‘legal representative” means a person who in law represents the 
estate of a deceased person, and includes any person who intermeddles with the 
estate ot the deceased, and, where a party acts in a representative character the 
person on whom the estate devolves on the death of the party so acting- 
(c) “reference” means a reference to arbitration. 

CHAPTER II. 

Arbitration without interventon of a Court 

3. An arbitration agreement, unless a different intention is expressed therein, 

• * • r i • u- shall be deemed to include the provisions set out 

tration agreement. ’ J c , st Schecl ule in so far as th ey are applicable 

to the reference. 

4. The parties to an arbitration agreement may agree that any reference 
Agreement that arbitra- thereunder shall be to an arbitrator or arbitrators to 

tors be appointed by third be appointed by a person designated in the agreement 

party * either by name or as the holder for the time being of 

any omce or appointment. 

Authority of appointed ^ • The authority of an appointed arbitrator or 

arbitrator or umpire irre- umpire shall not be revocable except with the leave of 
vocable except by leave of the Court, unless a contrary intention is expressed in 
'"' ourt ' the arbitration agreement. 


NOTES. 

cannot be two tribunals each with jurisdic- 
tion to insist on deciding the rights of tin* 
parties and to compel them to accept its 
dcision. 26 CAV.N. 967 = 69 I.C. 8G3 = 
3923 C. 135 (2). In a suit on a mortgage 
tlio dispute was referred to arbitration. The 
award allowed three years to the mortgagors 
to occupy the mortgaged house free of rent, 
though it was to bo conveyed to the mort- 
gagees from the date of award. In case the 
mortgagors failed to hand over possession at 
tlio expiry of three years they would pay 
mesno profits at the rate of Rs.100 per 
month from date of default up to possession. 
The house could realize only Rs. 10 per men- 
sem as rent. The mortgagors occupied the 
house rentfree for 3 years failed to hand 
over possession. The mortgagees obtained de- 
cree for mesne profits at the rate of Rs. 100 per 
mensem. IJcld, that a Court executing the de- 
cree was prima facie bound by the decree. As 
the mortgagors did not raise any objection to 
the award at the proper time, it was too late for 
them to challenge the decree. The mere fact 
that the housn if given on rent might not 
fetch Rs. 100 was not sufficient ground for 
affording relief to the mortgagors; there 
might bo several considerations weighing with 
the arbitrators in fixing the amount. 171 I.C. 
515 = A.T.R. 1937 Sind 219. Where an agree- 
ment between the Military and a contractor 
for the supply of fodder provided that, nny 
dispute or difference arising out of this con- 
tract shall be referred to the arbitration of 
the officer sanctioning the contract, a refer- 
ence made by the Assistant Director of 
Grass Farms is competent. The ruleg fram- 
ed by the Government regarding the conduct 
of Government litigation have no bearing on 
the question of reference to arbitration. The 
reference has to be made not to the person 
who sanctioned the contract but to the officer 
who may bo holding the appointment of the 
sanctioning authority at the time of the dis- 


pute. Ho reference to the Officer who became 
the successor of a different officer as tho 
sanctioning authority on a re-organization of 
the department is valid. 171 I.C. 361. See 
also 1933 Hind 75. Abortive award if p re- 
vents fresh reference — Court’s power to de- 
cide if there was a valid contract. 44 A. 472. 

Stamp. — Stamp duty on agreement to re- 
fer to arbitration. 33 C. 669; 13 C.W.N. 63; 
19 Bom. 32; 40 C. 219. Want of proper 
stamp when and how can be called in ques- 
tion. 39 C. 669. On this section, see also 
27 Bom.L.R. 1098. 

Sf.cs. 3, 4 and 5. — Reproduce with minor 
alterations the provisions of section 6, 7 and 
5 respectively in the 1899 Act, and deal with 
tho terms of arbitration agreements. (State- 
ment of Objects aiul Reasons.) 

Sec. 3. — Tho intention of the parties is to 
bo tho sole guide for determining the mode 
of working out the submission nnd reaching a 
final decision. The law of arbitration is 
based upon the principle of withdrawing tho 
dispute from the ordinary Court and enabling 
tiro parties to substitute’ a domestic tribunal. 
Once that tribunal reaches a final decision as 
contemplated or agreed upon by the parties, 
then the Arbitration Act steps in to help 
tho parties to enforce tho said decision. 36 
Bom.L.R. 1005 = 1934 Bom. 476. 

Sec. 4. — Where a clause in the contract 
between the parties relating to certain 
drainage works provided for roference of tho 
disputes to tlio Chief Engineer of thq Kara- 
chi Municipality, the mere fact that the 
Chief Engineer had a duty to look nfter the 
interests of the Municipality nnd ns an in- 
terested pnrty might have already formed 
an opinion upon the matters in dispute Is 
not sufficient to prevent him from being a 
proper person to decide the disputes. ' 

H. L.R. 169 = 1933 Sind 75. See alto 171 

I. C; 361. 

Seo. 5: Scope or Section. — Once a valla 
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submission has been made it is irrevocable 
without good cause. 12 M.1.A, 112 at 130; 

7 A. 273; 8 M.H.C.R. 40; 27 M. 112; 20 
A. 145; 29 A. 13; 1914 M.W.N. 52. The 
Court has jurisdiction, in a proper case, to 
grant leave to revoke an arbitration on good 
cause being shown. But that jurisdiction 
has to be exercised with great care and 
caution and should never be considered a 
venue for making applications, from time to 
tiro in pending arbitrations with a view to 
obstruct the progress of the arbitration. 
Unless, therefore, a strong and irresistablo 
case is made out, the Court should be reluc- 
tant to supersede an arbitration. 36 Bom. 
L.R. 827 = 1934 B. 388. Se e also 45 L.W. 
405 = 1937 Mad. 405=171 l.O. 090 (where 
submission is ultra vires submission will be 
revoked). If the arbitrator refuses or neg- 
lects to act, the procedure under section 8 
of the Act should be followed. 44 I.C. 300 
= 20 I.C. 504. If the original appointment 
of arbitrators is bad the tribunal constitut- 
ed is without jurisdiction and nd subsequent 
realization of a mistake or an attempt to 
rectify matters by one party can clothe with 
jurisdiction a tribunal which is in its incep- 
tion illegal and without jurisdiction, and 
the award by such tribunal is invalid, and 
if filed in Court should be removed from the 
file. A.I.R. 1941 Sind 111. 

Powers of Arbitrator. — An arbitrator has 
jurisdiction to inquire and decide whether a 


party to the submission has signed it or 
whether the signature is that of a partner- 
ship and if so, who* the individual partners 
are. 11 I.C. 274 (8.). Where joint pro- 
perty belonging to certain persons has been 
partitioned by an award made without the 
intervention of the Court, the mere fact that 
no specific directions were given by the 
arbitrators about the ventilators and drains 
existing in the properties partitioned does 
not render the award invalid on the ground 
of difficulty in execution of the award or 
indefhiitenesB in the award. It is open to the 
parties to find out for themselves what would 
be the legal inference to be derived from the 
award with respect to these particular ease- 
ments in the properties. The ordinary rules 

t0 easements in a joint pro- 
pertj divided between two owners will apply 

takes* nnv® ‘ 8 , 80m . ethin £ ** the award which 
takes any particular easement out of the 

general law and assigns a particular right in 

188 m 477= 

If a matter in dispute submitted to ar- 
bitration is not within the jurisdiction of 
arbitrators, the proper remedy of a party to 
the submission is to apply to the Court for 
leave to revoke the submission. If the Court 

.s satisfied that the submission was ultra 

vires it has undoubtedly the power ta give 
leave to revoke the submission to arbit*rn- 

l 7 TTo n< L thftt ' 8 the a PP ro Pr>ate remedy 
690 = 1937 M.W.N. 518 = 45 LW 405 

— A.I.R. 1937 Mad. 405. Once arbitral 
1Mu $ d an award, they become fwnoUu 
fflno, and they have no jurisdiction subse- 


quently to re-write the original award. A.I.R. 
1941 Pat. 215. See also 1923 All. 31. Where 
an entire suit has been referred to arbitra- 
tion, the arbitrator has power to allow an 
amendment of the plaint in order to correct 
a mistake in a date given therein, wheh tho 
amendment is one which the Court had power 
to allow if it had tried it, even though the 
Court had refused such amendment on a pre- 
vious occasion. 20 Pat.L.T. 700=1939 P.W. 
N. 703=A.I.R. 1939 Pat. 597. The arbitra- 
tors whose only duty is to ascertain the ac- 
tual value o* certain property at a certain 
time have no power to include interest in their 
assessment of value. 109 I.C. 502 = A.I.R. 
1937 P.C. 214 (P.C.). 

Procedure. — The ordinary rule is to refer 
to a single arbitrator. An intention to refer 
to more than one arbitrator must be plain 
and clear. 12 I.C. 002 = 5 S.L.R. 97. An 
order refusing to set aside an award based 
purely on evidence recorded by Court itself 
is not bad in law. 11 I.C. 274 (S.). Where 
an agreement has provided that if any party 
shall refuse or neglect to appoint an arbitra- 
tor within certain days after on© party shall 
have appointed an arbitrator and served a 
written notice upon tho other party requir- 
ing him to appoint an arbitrator, then upon 
such failure the party making the request 
may appoint another arbitrator to act on 
behalf of the party so failing to appoint and 
the arbitrator so appointed may proceed and 
act in all respects as if he had been appoint- 
ed by the person failing to make such ap- 
pointment, the appointment of such arbitra- 
tor cannot bo deemed to be inoperative or 
incomplete until other party received notice 
of it. 187 I.C. 262 = 12 R. S. 224 
— A.I.R. 1940 Sind 37. Leave to revoke 
a reference to arbitration will not be given 
unless a substantial miscarriage of justice 
will take place in tho event of leave being re- 
fused. 1933 Sind 347. 

What are proper Grounds. — Good grounds 
for revooation (f) Collusion (29 A. 13); 
(ai) Partiality (29 C. 278) ; (iw) Indebted- 
ness of arbitrator to one of the parties (29 
C. 278; 3 C.W.N. 361; 25 C. 141); (iv) 

Unreasonable delay (17 C. 200); ( v ) Neg- 
lect of arbitrator (11 S.L.R. 101; 44 I.C. 
360). (in) Submission ultra vires. 45 L.W. 
405 = 1937 Mad. 405. (vit) Where the parties 
to a proceeding enter into an agreement to 
be bound by whatever statement is made by 
a. certain third person in relation to their 
disputes, they- are at liberty to resile from 
that agreement before such statement is 
made. 42 P.L.R. 495. See also 144 I.C. 42 = 
1933 S. 115. 

What are not proper Grounds. — ( i) Ex- 
cess of authority by arbitrator not proper 
ground. 37 B. 183 = 24 M.L.J. 328 (P.C.). 
(it) Mere delay in making award. 4 Pat. 
L.J. 394. See . also 44 A. 432. 

I)eath of Party. — Effect on reference, see 
15 C.L.J. 360; 4 S.L.R. 14 = 7 I.C. 590. 14 

C.W.N. 759; 44 C.W.N. 866; 10 C.L.J. 449 
=4 I.C. 370. 

“Leave of Court.” — L eave Is granted only 
when there would be failure of justice. 16 
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6. (1) An arbitration agreement shall not be 

Arbitration agreement not discharged by the death of any party thereto, either 
to be discharged by death as respects the deceased or any other party but shall 
of party thereto. ' in such event be enforceable by or against the legal 

representative of the deceased. 


(2) The authority of an arbitrator shall not be revoked by the death of any 

party by whom he was appointed. * 

(3) Nothing in this section shall affect the operation of any law by virtue of 
which any right of action is extinguished by the death of a person. 

7. ( 1 ) Where it is provided by a term in a contract to which an insolvent is a 

_ . , party that any differences arising thereout or in con- 

insolvency*" 5 ' CaSC ° f ne . ction therewith shall be referred to arbitration, the 

said term shall, if the receiver adopts the contract, be 
enforceable by or against him so far as it relates to any such differences. 

(2) Where a person who has been adjudged an insolvent had, before the 
commencement of the insolvency proceedings, become a party to an arbitration 
agreement, and any matter to which the agreement applies is required to be deter- 
mined in connection with, or for the purposes of, the insolvency proceedings, 
then, if the case is one to which sub-section (1) does not apply, any other party 
to the agreement or the receiver may apply to the Court 'having jurisdiction in 
the insolvency proceedings for an order directing that the matter in question shall 
be referred to arbitration in accordance with the agreement, and the Court may, 
if it is of opinion that, having regard to all the circumstances of the case, the 
matter ought to be determined by arbitration, make an order accordingy. 

(3) In this section the expression “receiver” includes an Official Assignee. 


Power of Court to ap- 
point arbitrator or umpire. 


NOTES. 

Bom.L.R. 351. But see 11 Boin.L.R. 1. 
Irregularity in reference may be iraivcj. 14 
C.L.J. 188. Se c also 61 M.L.J. 761; 1931 
Mad. 619. If an award is valid, it is ope- 
intive, even though neither party lias sought 
to enforce it by a regular suit or by summary 
procedure. 28 C.W.N. 140. Agreement to 
refer — Subsequent suit on contrnct not main- 
tainable. 45 A. 472. See also 26 CAV.N. 69 
= 69 I.C. 863. 

Secs. 6 and 7 follow closely sections 1 
and 2 of the English Arbitration Act, 1934 (24 
and 25 Geo. V, c. 14): their purpose is to 
standarizc the law as to the effect on an 
arbitration agreement and proceedings of the 
death or insolvency of a party thereto. 
(Statement of Objects atid Reasons .) 

Sec. 8 dealing with the Court’s power to 
appoint an arbitrator in certain cases, repro- 
duces with some verbal changes section 8 
of the 1899 Act. (Statement of Objects and 
Reasons.). See also para. 5 of C.P.C., 
3ch. II. 

Chances made dy the Select Commute. 
— “We have removed an obscurity from 
clause 8 (I) (a) where it was not clear 
whether failure to concur in any one of the 
appointments or failure to concur in all the 
appointments was contemplated . We have 
omitted the words “or is removed” from 
section 8 (1) (b) and also from section 9 
to remove the inconsistency which would 
1 otherwise exist between these sections and 


In any of the following cases 


section 12, which gives to the Court and not 
to the parties power to appoint arbitrators 
in place of arbitrators removed by the Court. 
In sub-clause (2) we have extended the time 
for making an appointment to 15 days instead 
of seven days from the service of notice 
under sub-clause (1).” (Ref. of Sel. 
Com . ) . 

Sec. 8: Scope of Section. — Act does not 
limit number of arbitrators. 43 A. 456. 

Applicability of Section. — Section is not 
applicable where a different course is pro- 
vided by contract. 44 M. 406=40 M.L.J. 
166. Nor to the case if independent op- 
pointments of two arbitrators. 43 B. 809. 
Not to independent appointment of second 
arbitrator. 1924 Sind 29. When according 
to the agreement an arbitrator has been nomi- 
nated and the sam c is communicated to the 
othccr party in clear and unequivocal lan- 
gauge, it if>so facto confers authority to 
arbitrate. If he refuses to act and the sub- 
mission docs not show that it Was intended 
the vacancy should not be supplied, section 8 
provides for the appointment of another but 
the righti of the party to nominate is exhaus- 
ted. 1925 Sind 12. See also 1937 Cal. 523. 
(Refusal to act by arbitrator until his fees 
are paid . 

Sec. 8 cl. (1) (b) must be read 

as qualified by sec. (2). 181 I.C. 

337=1939 Sind 81. The Court has no 
power to appoint new arbitrators in place 
of those who declined to proceed further in 
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(a) where an arbitration agreement provides that the reference shall be to 
one or more arbitrators to be appointed by consent of the parties, and all the 
parties do not. after differences have arisen, concur in the appointment or appoint- 
ments; or 

(b) if any appointed arbitrator or umpire neglects or refuses to act, or is 
incapable of acting, or dies, and the arbitration agreement does not show that it 
was intended that the vacancy should not be supplied, and the parties or the 
arbitrators, as the case may be, do not supply the vacancy ; or 

( c ) where the parties or the arbitrators are required to appoint an umpire 
and do not appoint him ; 

any party may serve the other parties or the arbitrators, as the case maj be, with 
a written notice to concur in the appointment or appointments or in supplying the 
vacancy. 

(2) Tf the appointment is not made within fifteen clear days after the service 
of the said notice,* the Court may, on the application of the party who gave the 
notice and after giving the other parties an opportunity of being heard, appoint 
an arbitrator or arbitrators or umpire, as the case may be, who shall have like 
power to act in the reference and to make an award as if he or they had been 
appointed by consent of all parties. 

Power to party to appoint 9 - Where an arbitration agreement provides that 

new arbitrator or. in certain a reterence shall be to two arbitrators, one to be ap- 
cases, a sole arbitrator. pointed by each party, then, unless a different intention 
is expressed in the agreement, — 


NOTES. 

a case submitted to them, when the number 
of arbitrators is more than two. 43 B. 809. 
Any vacancy is to be filled up by original 
appointer as mentioned in section 9. (Ibid.) 
The neglect of an arbitrator in not acting 
for nearly three years is in itself a sufficient 
ground for appointing another arbitrator in 
his place. 144 I.C. 42=1933 Sind 115. 
Where two arbitrators were mutually agreed 
upon and appointed by the parties but there 
was no provision made as to filling up of 
a vacancy, and it so happened that one of 
the arbitrators refused to act, held, that 
section 8 (1) (b) of the Arbitration Act 
(1899) and not section 9 or section 8 (1) (a) 
would apply. Meaning of the expression 
appointed arbitrator” discussed. 56 C. 
848. Where the parties have jointly appoin- 
ted two arbitrators and one of the arbitra- 
tors dies or a vacancy otherwise occurs the 
Court has no power under clause (\) ' (b) 

tratoT’ l’oSV a ? a 0 n , Cy ^} d appoint an arbi'- 
j i i 1 ?^ ^ ,nd . If (he arbitrators are 

in t nrp ^l app0int an um P*re in the first 

l .r ,h,v b V Cannot appoint an umpire 

n r ww h w Cn i?Ef d on the reference. 
13 C.W.N. 297. Where under the agree- 
ment, the parties have twenty days’ time 
after receipt of notice within which to ap- 
point an arbitrator, held, the failure to give 
the requisite number of days was fatal to 
the award delivered by the only arbitrator. 
44 A. 52x Section 8 of the Arbitration Act 

ou] y w,th cases f of appointment of a 
single arbitrator or of an umpire or a third 

Whcre - therefore, the intention 
ot the parties, as expressed in the agreement 
of reference, is that the submission should 


be to more than one arbitrator, the District 
Judge has no jurisdiction to appoint an arbi- 
trator under section 8 (2). 11 O.W.N. 

1347*= 1935 Oudh 26. Where the arbitrator 
says that he would act no further till his fees 
are paid in advance, such action amounts to 
a refusal to act on his part and a new 
arbitrator can be appointed in his place. A. 
I.R. 1937 Cal. 523. 

Secs. 8 and 9? Difference between. — 
Under section 8 an application must be made 
to the Court and the Court appoints an arbi- 
trator, while under section 9 appointment 
may be made by a party, whether originally 
or by way of substitution. 1927 Sind 177. 
See also 1929 Sind 55. 

Sec. 9 amends section 9 of the 1899 Act 
in the following directions : Provision is 
made to suit mofussil conditions by making 
it clear that the defaulting party’s time for 
appointing an arbitrator runs only from the 
receipt of notice, and the proviso is elabora- 
ted (a) to make it clear that it is only in 
the arbitrator’s capacity as sole arbitrator 
(and not as the arbitrator of the party ap- 
pointing him) that the Court may set aside 
the appointment, and ( b ) to permit the 
Court, on sufficient cause being shown, to 
allow further time to the defaulting party, 
or in any event to make such alternative 
order as it thinks fit. (Statement of Objects 
and Reasons.) 

Altf.rations by the Select Committe. — 
‘‘The first change made in sub-clause (a) 
brings the section into accord with the word- 
ing of section 8 (1) (b). The second change 
has been explained in our remarks on sec- 
tion 8. In section 9 (b) we have extended 
the time there given from 7 day's to 15 days 
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(a) if either of the appointed arbitrators tipo-w*,. /■ 

incapable of acting, or dies, the party who anDointed^i refuses to act . °r is 
arbitrator in his place; P y apP ° mted him may appoint a new 


NOTES. 

and have provided that it shall date from 
service of notice and not receipt of notice in 
order to relate it to a definite ascertainable 
point of time by the help of the provisions 
of section 42. We have also added an ex- 
planation, applicable to both section 8 and this 
section, of the expression “neglects or re- 
fuses to act”. (Rep. of Sel. Com.). 

Sec. 9: Applicability of Section. — Sec- 
tion applies only where a different intention 
is not expressed in the submission. 7 S.L. 
R. 1=20 I.C. 501. See also 1939 Sind 24. 
Section 9 does not apply where the 
parties by their contract provide that a dif- 
ferent course should be adopted if one of 
the parties fails to nominate an arbitrator 
as provided in the contract. 40 M.L.J. 166 
=44 M. 406. Sec also 1927 Sind 177; 1939 
Sind 24=180 I.C. 143. Section 9 provides 
for an appointment by way of substitution 
in a case when each party is entitled to ap- 
point an arbitrator. It does not provide for 
the case where one party is entitled in cer- 
tain circumstances to appoint two arbitrators. 
142 I.C. 706=1933 Sind 6. See also 1939 
Sind 24. Official Receiver is not a “party” 
within this section. 1926 Sind 209. Where 
the agreement between the parties contain- 
ed a term that on the default of either party 
to appoint an arbitrator in time the chair- 
man of the Trade Association was to appoint 
one on behalf of the defaulter, held, that 
section 9 (6) would not apply and an award 
made by one arbitrator alone, who was ap- 
pointed by one of the parties was without 
jurisdiction. 50 C. 1=44 M.L.J. 758 (P. 
C.). Where the indent provided that in 
case of dispute there was to be a reference 
to arbitration and that if the buyers failed 
to appoint an arbitrator the sellers would 
have the power to appoint an arbitrator on 
behalf of the buyers but no such power was 
conferred on the buyers in the event of the 
sellers failing to appoint an arbitrator; held, 
that in such an eventuality, the right of the 
buyers was to appoint the arbitrator nomi- 
nated by them as sole arbitrator under sec- 
tion 9 of the Act. 27 S.L.R. 186=1933 
Sind 328. (Case-law discussed.) Where 
in pursuance of an agreement, both parties 
appoint an arbitrator each, it is not necessary 
that there should be a reference in writing 
or that they should accept the appointment 
formally in writing. The fact that the arbi- 
trators peruse relevant papers in the absence 
of parties docs not amount to misconduct. 
They are judges of law and fact and an 
erroneous decision on a point of law will 
not justify interference. 76 I.C. 36=1924 

91 ; r T , hc a PP°* ntmc nt of an arbitrator 
wUhin 15 days from the service of notice 
is illegal. 1939 Sind 24. 

Cases under the Act of 1899.— An arbi- 


trator is a Judge chosen by the oartips 
themselves and' a Court should not thrusf i, 
arbitrator on an unwilling party excent »n,W 

circumstances laid down in sMio. R ^ 
A. am=27 A.L J. 182=115 IX “m 1=19» 
A 144. Section 9 applies to cases where arbi- 

zrvnni c.i« s 

L R 386=1930 L. 125; 1929 b! 5L°Wh«e 
arbitrator refused to act and Court acting 
suo molu superseded the reference to arbw 
t rat ion, held, that order superseding arbitra- 
tion was contrary to law and thot it should 
be set aside. 7 O.W.N. 1043. A referee 
to arbitration stands on the same footing as 
other lawful agreements and cannof be 
revoked Jy a party except on good cause 

fc 459^ 1 A ,4 T S2 S “ * 

reference to arbitration has become impoSi- 

thl! d i, by * ,r ?P hcat, °n Court has superseded 
jt the jurisdiction of Court to try the issue 

between the parties is not affected. But 

where the proceeding is still penging before 

the arbitrators, Court has no jurisdiction to 

V7 the case. 5 Pat.L.J. 672=57 I.C 473 • 

6 LC. 277=10 A L.J. 23. .SVc also S 23 

(2) of the Act. The fact that one of three 

arbitrators gave evidence before the others 

does not constitute misconduct on the part 

t ~ arb ‘ trators so as to vitiate their award 
40 I.C. 646=21 C.W.N. 895. Where one 
of the parties to an arbitration deliberately 
absents himself from the hearing, the award 
concluded in his absence is not bad. (Ibid.) 
Refuses to act” in section 9, meaning of. 

7 A. 20; 7 A 523; 10 A. 137; 1 A. L.J. 683. 
Inc mere fact that an arbitrator returns 
the papers to the Court intimating that he 
doing so as one of the parties did not 
wish him to act and also because he had no 
leisure in future to carry out the task, docs 
not amount to a flat refusal by him to act, 
especially when subsequently he agrees to 
carry on the arbitration on a requisition from 
the Court. The arbitrator in such a case can- 
not be considered to have divested himself 
of his character as an arbitrator, and an 
award subsequently made by him cannot be 
attacked on that ground. 1937 A. L.J. 651 
=A.I.R. 1937 All. 582. The mere fact that 
an arbitrator has declined to sign an award 
made by a majority of arbitrators docs not 
show that he has refused to act. 1 A.L. 

J. 683. A refusal to accept by some arbit- 
rators makes the award of the rest illegal. 

21 M.L.J. 263=9 I.C. 173 (F.B.). The 
appointment of a new arbitrator in place of 
one who refused to act must be made by both 
the parties. 112 P.R. 1918=48 I.C. 395. 
The Court may appoint a new arbitrator in 
the place of one who has refused nomina- 
tion, for that is a refusal to act within the 
meaning of the section. (6 M. 414; 18 C. 
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tb) if one party fails to appoint an arbitrator, either originally or by way 
of substitution as aforesaid, for fifteen clear days after the service by the other 
party of a notice in writing to make the appointment, such other party having 
appointed his arbitrator before giving the notice, the party who has appointed an 
arbitrator may appoint that arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if he had been appointed by 

consent : ... 

Provided that the Court may set aside any appointment as sole arbitrator 

made under clause ( b ) and either, on sufficient cause being shown, allow further 

time to the defaulting party to appoint an arbitrator or pass such other order as 

it thinks fit. 

Explanation . — The fact that an arbitrator or umpire, after a request by 
either party to enter on and proceed with the reference, does not within one month 
comply with the request may constitute a neglect or refusal to act within the 
meaning of section 8 and this section. 


NOTES. 

324, overruled.) 33 A. 743=38 I. A. 181 
=21 M.L.J. 1151 (P.C.). The power of 
Court to appoint an arbitrator in the place 
of one who refuses to act arises, not on the 
refusal, but only on the failure of one of 
the parties to appoint a new arbitrator after 
formal notice to do so. (17 \f. 498, Dist.) 
134 I.C. 733=33 Bom. L.R. 1022=1931 B. 
529. Court appointing fresh arbitrator, on 
refusal of first arbitrator, without issuing 
notice to the other party acts with material 
irregularity. 50 I.C. 655=17 A.L.J 643. 
Whether non-compliance with section 9 is an 
irregularity or illegality, see 1931 A.L.J. 682 
= 1931 A. 761 . An arbitrator failing to sub- 
mit his award within the time fixed may be 
held to have “refused or neglected to act” 
so that if another arbitrator is appointed 
without formally discharging the former, the 
appointment cannot be questioned. 23 I.C. 
842. Where two arbitrators were appoint- 
ed to decide a case and one of them with- 
draws pending the arbitration the remaining 
arbitrator cannot proceed with the case and 

,1% a 5L * w * rd - 56 f-C. 644t=2 Lah.L.J. 
637; 17 I.C. 389=24 M.L.J. 15. 

O A*fi? ME9 1NCAPABLE 0F ACTING” in section 
V.— When a person goes away from the 
country and remains away, and there is no 
evidence to show an intention to return, that 
person becomes incapabje of acting. 4 Beng. 

• 89 • Arbitrators could not dele- 
170 th £ Powers conferred on them. 17 B. 
ifT ;- 1 T, he Performance of acts of a minis- 
854 fp h r r ? be delegated. 29 C. 

annoiiited in 1 Where only one arbitrator is 
appointed to decide a matter, no umpire can 
be appointed. 25 W.R. H. 

o5?V the Old Act.— 

1 C. 200 11 M.L.J. 128; 23 W.R. 221; 

L T 16 I C - 177=10 A. 

W' ~ • . When the agreement to refer 

u^r n °V K,Ve . CoU ^ any power to a PPoint an 
<U^'wi, CoUrt co . u,d , n ° t appoint one. 8 A. 
04. Where parties had agreed that the case 

for U nl b t ? ‘ eC,dC J l by arbitration and counsel 
. r Parties made statements before Court 
giving the names of the two persons who 
were to be appointed arbitrators, but the 


statements were silent as to what was to 
happen in case both the persons refused to 
act and there was no express provision that 
Court would have no power to appoint a 
third arbitrator and! that the suit must be 
decided on the original side and Court ap- 
pointed a third arbitrator on refusal of named 
arbitrators to act, held, (i) that the powers 
conferred upon Court under section 9 exist- 
ed and was not contrary to any agreement be- 
tween the parties; (it)- that by leaving the 
question open the parties obviously intended 
that the ordinary statutory powers would be 
enforced in the case of a deadlock. 151 
I.C. 148=1934 A.L.J. 711=1934 A. 368. 
It cannot be seriously disputed that 
there, is some difference between the pro- 
cedure to be followed where the arbitration 
is made in a pending suit and where there 
is a mere agreement to refer to arbitration 
which is sought to be filed in Court. In the 
latter case the Court obviously cannot go 
beyond the terms of the agreement, and if 
the agreement specifies the persons who are 
to be appointed arbitrators and makes no 
provision for the case where the arbitrators 
refuse to act, the Court cannot substitute in 
the place of the named arbitrators other 
persons, in the face of the clear provision in 
para. 17 (4) of Sch. II, C.P. Code. Para. 
5 of Sch. II, C.P. Code, will not apply to 
such a case, as it can come into play only 
after there has been an order of reference 
by the Court. If one or more of the arbitra- 
tors named in the agreement refuse to act 
and thus make the agreement incapable of 
performance, the agreement becomes void, 
and the Court has no jurisdiction under 
para. 17 (4) to make a reference to 

the arbitrators who are willing to act. 19 P. 
927, The parties to a suit agreed to refer their 
dispute to two arbitrators. It was also 
agreed that in case of differene between the 
arbitrators, the* award of an umpire, agreeing 
with that made by any of the arbitrators 
should be final. One of the arbitrators refus- 
ed to act as an arbitrator. The defendant 
applied to the Court to order the umpire to 
proceed with the matter, and the Court pass- 
ed an order to that effect although objected 
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(1) Where an arbitration agreement provides that a reference shall be 

Provisions as to appoint- ” a a ^-' t | a ! 0rS ; one to bc appointed by each party 
ent o three or more ar- h the two appointed arb1trators P > 


inent 

bitra *°- agreement shall have effect the 

of a third arbitrator, by the‘t w > o n arb1t l rators n appo > inted 1 by 1 the^partks aPP ° in ^ men ^ 

Certain , a'T, " hcrc > a dispute regarding 

mill sh m' K he ? art ] es J asrce lhat 'he dis- 
„ o d *! c decided by certain named 

another* ’ H .£° Urt 15 "'I' Cn,i,lcd ‘° aPPoint 

heinir unable or unwim„g Z\tt. few 
. 0937) 2 Cal. 434=A.I. R. 

Sec. 10 makes provision for cases in 
wh'ch m°rc than two arbitrators arc appoint- 
ed. I he first two sub-clauses follow closely 
section 4 of the 1934 Act of Parliament 

TrB CHA J GES ? ,A1 ? E nY the Select Commit- 
tee - In sub-clauses (2) and (3) W e have 
made provision for modification of the terms 
of those sub-clauses by express provision in 
the arbitration agreement. ” (Rep. of Select 
Committee ) . 

Sec. 10. — Cases under the Old Act. — An 
award is not invalid in case the order of 
reference docs not provide for a difference 
of opinion between the arbitrators when 
there is no difference of opinion among 
them. 17 W .R. 30. J hat there is no provi- 
sion made for the appointment of an umpire 
m case of difference of opinion among arbit- 
ration, floes not make the submission had on 
that account 13 I.C. 161=15 C.L.J. 360. 

1 he Court has no jurisdiction to appoint 
somebody as an umpire if the arbitrators 
differ, when the deed of reference to arbit- 
ration filed by the parties makes no provision 
for this contingency but expressly states that 
the Court should then decide the matter. 189 
1,0.466=42 P L. R . 124*= A . I . R. 1940 Lah. 

.*>• Award of umpire without consultation 
with arbitrators is good. 55 P.R. 1915=30 I. 

C. fv, T here is nothing in law which prevents 
an umpire when there is a difference of opi- 
nion between the arbitrators from deciding 
the case entirely on his own opinion. 144 
I.C. 1020=1933 L., 587. An arbitrator can- 
not bc an arbitrator as well as an umpire. 

138 I.C. 651=36 C.VV.N. 332=1932 C. 491. 
“Umpire” meaning of. See 1940 Sind 37. 

In case where arbitrators are empowered to 
appoint an umpire from seven persons named 
in the order of reference, they cannot appoint 
a person not named. 7 M.H.C.R. 72. A 
majority award is not bad even in the absence 
of a specific provision to that effect in the 
reference. 40 I.C. 646=21 C.W.N. 895. See 
section 10 of the Act. But see next case. 
Where a dispute is referred to several arbi- 
trators and the deed of reference floes not 
provide for the prevalence of the views of 
the majority in the case of the decision not 
being unanimous a majority award cannot 
be maintained. 49 I.C. 522. (Sec now scc- 


NOTE.S. 

to by the plaintiff. In pursuance of that 
order the other arbitrator and the umpire 
proceeded with the inquiry and then the other 
arbitrator passed an award against the 
plaintiff and at the foot of that award the 
umpire made a note that he agreed with the 
award. This award was accepted by the 
Court and a decree followed. Held, that it 
was not open to the Court to refer the dispute 
to the other arbitrator and the umpire when 
one of the arbitrators had refused to act. It 
was open to the Court to substitute another 
arbitrator in place of the one who refuses to 
act, The umpire could only b c called in to act 
as an umpire when the two arbitrators made 
differing awards and not before. 1937 Sind 
171. When a party selects an arbitrator 
he cannot subsequently ask Court to 
select another on the ground that the arbit- 
rator whom he selected turned out to bc a 
friend of the opposite party. 3 A.L.J. 185. 
Where a Court appoints a fresh arbitrator 
without complying with the formalities pres- 
cribed in section 9 the appointment is with- 
out jurisdiction or at least tainted with mate- 
rial irregularity, and the order appointing the 
arbitrator can bc set aside in revision 146 
I.C. 493=1933 O. 540. Paras. 5, 8 and 

and 15 of C.P.C., Sch. II do not exhaust 
the cases in which a Court can revoke an 
arbitration, Para, 3 (2), C.P.C. Sch. II does 
not deprive Court of all its powers over an 
arbitration proceeding under its order except 
in the cases mentioned in paras. 5, 8 and 15, 
supra. The Court has jurisdiction in a pro- 
per case, to grant leave to revoke an arbitra- 

V or X 0n o£° 0< .L C, ? U ^ c hcln ? shown. 36 Bom. 
L.R. 827 — 1934 B. 388. An agreement to 
refer a matter to certain specified arbitrators 
becomes void and of no effect if one or more 
of the arbitrators refuses to act, thus making 
the agreement incapable of performance; 
the Court in such a case has no jurisdiction 
to . . I T lakc t a rt ‘fcrencc to arbitrators who arc 
willing to act. It can only make an order 
of reference if, on the date of such order, 
the arbitrators appointed in accordance with 

thrutb r b C IT Cnt arC " i, . ,in 8 to act as such; 
Irhdrnt haS po . wcr l undcr action 9 to appoint 

n V he , p,acc ? ( thosc refusing to 
act that can be done only after the order is 

made. 151 I.C. 1001 = 11 O.W.N. 1188 An 

agreement to have a dispute settled by one or 

more individuals is one thing; an agreement 

F° r to arbitration rather than to litigate 

m the Courts ,s quite another. Where it is at 

a ! Possible, *f parties desire arbitration they 

should be as free as possible under the gui- 

l ? havc thcir disputes 
settled by arbitrators they chose themselves. 
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(2) Where an arbitration agreement provides that a reference shall be to 
three arbitrators to be appointed otherwise than as mentioned in sub-section (1), 
the award of the majority shall, unless the arbitration agreement otherwise pro- 
vides, prevail. 

(3) Where an arbitration agreement provides for the appointment of more 
arbitrators than three, the award of the majority, or if the arbitrators are equally 
divided in their opinions, the award of the umpire shall, unless the arbitration 
agreement otherwise provides, prevail . 


11. (1) The Court may, on the application of 

Power to Court to remove an >’ P art Y to a reference, remove an arbitrator or 
arbitrators or umpire in cer- umpire who fails to use all reasonable dispatch in 
tain circumstances. entering on and proceeding with the reference and 

making an award. 


(2) The Court may remove an arbitrator or umpire who has misconducted 
himself or the proceedings. 

(3) Where an arbitrator or umpire is removed under this section, he shall 
not be entitled to receive any remuneration in respect of his services. 

(4) For the purposes of this section the expression “proceeding with the 
reference includes, in a case where reference to the umpire becomes necessary, 
giving notice of that fact to the parties and to the umpire. 

12. (1) Where the Court removes an umpire who has not entered on the 

Power of Court where T ?!! e r m °^ arbitrat ° rs ( not beill g al > tb e 

arbitrator is removed or his arbitrators ) , the Court may, on the application of any 

authority revoked. party to the arbitration agreement, appoint persons 

to fill the vacancies. 

| 2 k Y /llere the authority of an arbitrator or arbitrators or an umpire is 
entered n ? , eave ° 1 lc Court, or where the Court removes an umpire who has 

o Ihe anol h n.- r er r nCC 0r 3 S ° ,e a, ^ itrator or al * ‘he arbitrators, the Court may, 
on the application of any party to the arbitration agreement, either— 

or persons XXed, ‘° “ S °' e arbitrat0r in the P ,a « ° f *he P«*>» 

respect ( to thfdwlrencfreferred agre “ Sha " Cease t0 have effcct with ' 


, NOTES. 

enter pa ? £ * the Act) Whcre Parties ha 
entered into on agreement to be bound 

fes? than all ILl ing f ? r , an award made 

'"El 

\alul award. 17 I.C. 320=16 O.C 94 
c.ibc no provision Ls made that the decis 

ted arbitrators and one of them shoilia 
?hTrase No rPanCh -' and ,hCy should 

Hi LS! * ,° Provision was made for - 

nee of opinion. The arbitrators co* 
C.C.M. — 12 


not agree and there was a majority of 2 
to 1. Held, that as no umpire was appointed 
in the case it was necessary that there should 
he a unanimous decision for a valid award 
to be made. 1934 A.L.J. 66=147 I.C. 623 
fl) — 1934 A. 109. See now section 10 of 
the Act. 

Sec. 11 empowers the Court to remove a 
dilatory arbitrator or umpire or one who 
misconducts himself or proceedings. Sec- 
tion 16 of the 1899 Act and sections 6 and 13 
of the 1934 Act of Parliament have been 
drawn on. 

Sec. 12 which follows section 3 of the 1934 
Act of the Parliament makes provisions for 
the consequences of the removal of arbitra- 
tors. (See also section 36.) 
g Change made by Sel. Com. — “The word 
authority' has been substituted for “appoint- 
ment in view of the wording of section 5.” 
(Rep. of Sel. Com.) 

. Sec. 13 sets out the powers of arbitrators: 
it is based to some extent on section 10 of 
the 1899 Act and on paragraph 11 of the 
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(3) A person appointed under this section as an arbitrator or umpire shall 
have the like power to act in the reference and to make an award as if he had 
been appointed in accordance with the arbitration agreement. 

13. The arbitrators or umpire shall, unless a 
Powers of arbitrator. different intention is expressed in the agreement, 

have power to — 


NOTES. 

Second Schedule to the Code of Civil Pro- 
cedure 1908. 

Changes made by the Select Commit- 
tee. "Wc have omitted the words 'acting 

under an arbitration agreement’ as being un- 
necessary and as being inappropriate in cer- 
tain cases, such as when arbitration is under 
a statute. Wc have also inserted a provi- 
sion giving power to the arbitrators to make 
a conditional or alternative award.” ( Rep 
of Sel. Com . ) 

Sec 13: Power of Court.— Civil Courts 
have no power to issue a summons or com- 
mission to a witness to give evidence in a 
private arbitration. Consent of parties can- 
not confer this power. 47 B. 250. The 
arbitrators have no power to summon wit- 
nesses and procure their attendance when 
the arbitrators are acting under the provi- 
sions of the Arbitration Act. If parties 
go to private arbitration under the Act it 
is for them to produce witness before the 
arbitrators. 1933 Sind 300. Where ques- 
tions of fact under the Arbitration Act as 
to the conduct of arbitrators or the um- 
pire, the procedure adopted and the in- 
structions and so forth arc raised, the Court 
should have evidence properly brought be- 
fore it. 64 I.C. 706 (All.). 

Powers of Arbitrators — See 1925 Bom. 
22. Powers depend on clause of reference 
the scope of which is to be decided by the 
Court. 47 B. 578=44 M.L.J. 706 (P. 
C.). The arbitrator has the power to act 
on any evidence which would satisfy a 
reasonable man without reference to strict 
rules of evidence. 49 I.C. 135=12 S. R. 
55, or to strict judicial procedure, 1928 M. 
48, in a reference for partition to determine 
everything incidental or consequential relat- 
ing to the mode of partition and the rights 
of female members, 1924 Oudh 54, to allow 
interest on amount awarded after date of 
award, 27 C.W.N. 933, dissenting from 27 
C.W.N. 494, when a party to reference is 
a firm to decide whether a person is a part- 
ner, 19 I.C. 363; but rcc 1932 B. 375, if so 
empowered to appoint a receiver, 1929 Sind 
200. Re his power to use personal know- 
ledge, see 1926 B. 52 7, Re his power to 
make successive awards. But they have no 
power to delegate their powers, e.g., of ap- 
pointing an umpire, 17 B. 129, unless the 
reference is to an association consisting of 
a large and fluctuating body who can only 
select individuals as arbitrators. 33 C. 
1169, or the delegated work is of a minis- 
terial nature, 4 Pat. 670. 

Duties of Arbitrators. — An arbitrator is 
not of course bound by the technical and 


strict rules of evidence. But he must not 
disregard the rules of evidence which are 
founded on fundamental principles of 
justice and public policy. 39 Bom.L.R. 
4/6— A. I. R. 1937 Bom. 410. See also 120 
I;C. 494=1930 Lah. 280. To hear each 
side only in the presence of the other, if one 
of the parties should not appear to give 
notice of his intention to proceed ex parte 
66 I.C. 389=34 C.L.J. 39; to give effect 
to all legal defences, e.g., plea based on 
limitation; 56 C. 1048= 56 M.L.J. 614 
(P.C. ) . 

Powers of Umpire.— Same as those of 
arbitrator. He has a discretion to state a 
special case for the opinion of the Court 
and his refusal to do so is not misconduct. 
27 C.W.N. 494; 1928 M. 107; 61 M.L.J. 
623 (P.C.). He cannot take evidence 
from the notes of arbitrators in the face of 
objection by parties unless so authorised by 
the submission. 64 I.C. 706. 

Form of Oath.— S ee 2 L.W. 320=29 I. 
C. 49. 

Procedure. — Where an umpire is appoint- 
ed owing to disagreement he must re-hear 
the evidence if applied to, and failure to 
do so would be misconduct; but if no ap- 
plication is made to that effect, lie can pro- 
ceed with the case and decide it on the 
evidence already produced. 63 I.C. 141 = 
15 S.L.R. 68. An award of an umpire 
without hearing parties is against principles 
of equity and justice. Award of costs, with- 
out mentioning the amount, is bad for un- 
certainty, and the umpire can award costs 
only for the reference and award. The 
costs of obtaining an order from the Court 
is at the discretion of the Court. 12 I.C. 
637. Award may be made in the form of 
a special case. 52 C. 100=1925 C. 599. 
A charge of misconduct against the umpire 
cannot be (based on or) strengthened by 
the mere fact that in the exercise of his 
discretion, he refused to state a special 
case. 134 I.C. 1080= 35 C.W.N. 1287= 
1931 P.C. 289=61 M.L.J. 623 (P.C.). 

Arbitrators cannot apply to the Court for 
confirmation of an order passed by them 
making payment of their fees a condition 
precedent to the hearing of the reference. 

6 C. 809. 

Irregularity — Waiver of. — The party 
who makes an objection must prove that 
he objected at the time to the umpire’s pro- 
ceedings in making a final award without 
hearing his witnesses. He cannot, in law, 
be allowed to question the regularity, sub- 
sequently if there was any decision upon 
merits. 64 I.C. 706 (All.); 61 M. L. J. 
761; 1931 M. 619. See also 14 C.L.J. 188. 
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(a) administer oath to the parties and witnesses appearing; 

( b ) state a special case for the opinion of the Court on any question of law 
involved, or state the award, wholly or in part, in the form of a special case of 
such question for the opinion of the Court ; 

(c) make the award conditional or in the alternative; 

( d ) correct in an award any clerical mistake or error arising from any 
accidental slip or omission ; 

(£?) administer to any party to the arbitration such interrogatories as may, 
in the opinion of the arbitrators or umpire, be necessary . 

14 (1) When the arbitrators or umpire have made their award, they shall 

sign it and shall give notice in writing to the parties of 
A war< * to be signed and the making and signing thereof and of the amount of 
1 ec ' fees and charges payable in respect of the arbitration 

and award. 


NOTES. 

But if the party in fact objected, his pro- 
ceeding with the case and defending him- 
self as best as he can does not amount to 
waiver of his objection. 1931 B. 81; 55 
B. 503=33 Bom.L.R. 759. 

Effect and Nature of Order under Cl. 
(6). — Where arbitrators state a case for 
the opinion of the Court, the order thereon 
is not necessarily binding on them, as they 
still remain the final Judges of the fact and 
law. Nor can such order amount to a judg- 
ment or operate as res judicata. Distinction 
between the English and Indian Acts pointed 
out. 79 I.C. 986=1925 S. 83. 

Ammguity in Award. — In the case of a 
reference to arbitration the umpire is functus 
officio after he has published his umpirage 
or award and the document must speak for 
itself. Where an ambiguity in the award is 
patent it would not be competent to the 
Court to launch into an inquiry to ascertain 
which of the two possible interpretations of 
the document the Court should accept. 1927 
Bom. 428=29 Bom.L.R. 660. 

Interference with Awards.— It is neces- 
sary that Courts should be very cautious in 
interfering with award and the g rounds on 
which the Court will remit the. matter for 
rc S°"s<derati°n are:-(l) that the award is 
m;l° n , thc t face °, f ll . (2) that there has been 

7iwE d * U rt °V he P art of the arbitrator, 

U) that there has been an admitted mistake 
S ask , s that the matter mav 

evident ? 1 \° h,n \*. (4 > "here additional 
*? c fu has be * n discovered after the mak- 
ing of the award. 49 C. 646. Mere errors 
m law unless distinctly appearing on the face 
of the award or from any document accom- 

rnffl '? g » 0r forn Y n f g P art of the award are not 
sufficrent ground for remitting an award. 49 

V* J 646 ;. 4 he decision of the arbitrators i.r 
f f. there is on the face of the award 
* patent inconsistency such as a fiat contra- 
diction in measurement, or a mistake of 

ann ?m t- ,cal - ca,cu . ,at,on the Court to which 

tS tl^ a o 0 K"* ,S * mad * C Can SCnd thc award hack 
to the arbitrators to correct it before a Horrpf 

of P thu C kinH accord , a S ce 7 ithit ' But aHythuie 

01 this kind cannot be done in execution pro- 


ceedings. 45 A. 628. Sec aJso 50 L. W. 
195. Award beyond reference but with con- 
sent of parties is valid — Arithmetical error 
does not vitiate award. 42 A. 277 . Award 
as to divisions of testator’s property is not 
invalid by reason of the pendency of probate 
proceedings. 25 Bom.L.R. 437=1923 B. 
365. 

Sec. 14 relating to the procedure in filing an 
award, reproduces section 11 of the 1899 Act 
with two small changes in sub-clause (2) : 
the provision of paragraph 10 of the Second 
Schedule to the Code, requiring that deposi- 
tions and documents shall accompany thc 
award, is included, and the notice of filing 
is to be issued by Court and not by the arbi- 
trator as in the 1899 Act. 

Illustrative Cases under the Old Act 
(C. P. C., Sch. II). — When parties accept 
an award and apply to the Court for filing 
it, the Court should not refuse to file it basing 
its view on some correspondence between 
the Registrar of the High Court and the Dis- 
trict Judge, which it is not entitled to look 
at. 38 P.L.R. 318. The provisions of the 
rule are mandatory. 17 I.C. 430=15 O.C. 
294. See also 43 C.W.N. 924. The duty 
imposed upon the arbitrator by this rule can 
he enforced by an order of Court made upon 
the arbitrator. 17 C. 832 (839). Whether 
omission to file depositions and documents in- 
validates the award,, see 93 I.C. 446 (2) 
<=1926 O. 307=1 Luck. 139; 119 I.C. 694 
=26 N.L.R. 168=1929 N. 264. Arbitra- 
tors may deliver their award to a third per- 
son to be filed in Court. 5 B.L.R. 357. 
Court is bound to give notice to parties of 
the filing of the award. 20 A. 474. Omis- 
sion to give notice is a serious irregularity 
and is a good ground for revision. 94 I. 
C. 115=1926 C. 1018; 119 I.C. 331. Notice 
is not necessary where parties are present 
in Court when award is filed or where they 
have come to know of the award otherwise. 
21 I.C. 298=310 P.L.R. 1913. See also 
28 Bom.L.R. 511=95 I.C. 547=1926 B. 
312. Notice to pleaders sufficient. 45 C. 
L.J. 458=1927 C. 619; 119 I.C. 331. 
Pleaders of parties seeing the award and 
initialling thc order sheet amount to waiver 
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(2) The arbitrators or umpire shall, at the request of any party to the 
arbitration agreement or any person claiming under such party o/i^so directed 
by the Co urt and upon payment of the fees and charges due* in respect of the 


NOTES. 

of notice. 95 I. C. 321 = 1927 P. 135. De- 
cree passed without notice of the filing of 
the award being given to the parties is in- 
valid. 11 M. 144; 62 I.C. 849=24 O. C. 
263; 89 I.C. 240=1925 L. 619; 158 T.C. 
904=1925 A.L.J. 986=1935 A. 852. Court 
cannot pass a decree in terms of an award 
before expiry of 10 days allowed by Art. 
158 of the Limitation Act. An agreement 
not to object to the award docs not cover 
illegalities. 45 M. 466=71 I.C. 269=1922 
M. 179. The draft award signed by the 
arbitrators is the award. 1 M. H. C. R. 
178. The arbitrators need not sign award 
at the same time and in the presence of each 
other. 18 M. 22; 29 B. 36. When two 
out of three arbitrators alone sign the award 
and file it in Court, and third signs it after 
it is filed, the award is invalid. 33 C. 498. 
See also 1 P.L..T. 306=35 T.C. 358; 56 M. 

L. J. 35; 7 O. W. N. 541 = 1930 O. 389. 
Case referred to three arbitrators — Only 
two arbitrators acting — To hold that only 
two arbitrators had full authority to act 
is to commit cither error of law or fact. 
1929 C. 831. After an award is made the 
arbitrators have no power to review it. 9 
C. 575. Award signed by arbitrators — 
Subsequent change of opinion by one of 
them— Legality. 11 I.C. 481=14 C. L. I. 
188. Rejection of an application for fur- 
ther time to file objections — Effect of. 45 

M. 466= 71 I.C. 266. See nl.ro 24 O. C. 
234=64 I.C. 90=8 O.L.J. 626. Where 
parties agree to be bound by the decision 
of the majority of arbitrators, the refusal 
of the minority to sign the award will not 
invalidate the proceedings provided there 
was a decision of the majority after full 
discussion by the whole body of arbitra- 
tors. 1 P. L.J. 90=34 I.C. 105. The 
parties to a partition suit referred the mat- 
ter t0 « C arbitration of certain Amins. 
When the Amins had decided what they 
were going to do, the parties joined together 
wrtli the Amins and certain local gentlemen 
and executed a document by which thev 
agreed that the parties shall be bound to 
compromise the suit upon certain terms 
which were annexed to the document which 
was signed by the parties. Held, that the 
document was not an award but an agree- 
ment to compromise. 45 C. W. N. 381. 

h-STOpPEL.-— The mere signature by a party 
to an award docs not necessarily in all case's 
estop him from afterwards disputing its 
correctness. Nor does the mere signature 
necessarily remove all objection to the ir- 
regularity in the award. Where the suit 
,s based on the award itself and not on any 
agreement by the parties whereby they 
mutually accepted the award and the ques- 
tion of the acceptance of the award is not 
in issue it cannot be said that a party is 
estopped because of his signature. If both 


parties to the award signed it after it was 
delivered it may be that a suit could be 
filed to enforce the terms of the award on 
the ground that there was a definite contract 
L )y rl hc .^ rt,cs bv virtl,c of their signatures 

7 R. 136=117 I.C. 574=1929 R. 166. 

Award sent by Post.— A Court is not 
competent to act on an award unless it is 
not only signed by all the arbitrators but is 
also properly placed before it by the arbi- 
trators and by no other persons. Where 
award was sent to Court by post and none 
of the arbitrators took responsibility for 
saying as to who caused the award to be 
sent to Court, the award was not properly 
placed before the Court, and, as such, could 
not be acted upon bv it. (1928 P 211 RVI 
on; 1 P.L.J. 90; 6 B. 663. Expl. ; 6 W 
R. 95. Ref.) 118 I.C. 606=1929 P. 178. 

Oral Award. — The question whether an 
oral award can extinguish a decretal debt 
depends on the terms of the reference and 
the terms of the award. Quaere. — Whe- 
ther an oral award is good. 1933 L. 777. 

Sec. 14: Scope of Section.— See 76 I C 
1007; 35 P.L.R. 482= 1 9.14 Lah. 652; 64 
M.L.I. 341 (P.C.); 36 Bom.L.R. 1005 
= 1934 Bom. 476; 1941 Sind 111. 

Per C. C. Ghose, J . — “ There is nothing 
to prevent the parties from agreeing to a 
submission containing in it a further sub- 
mission to arbitration. No doubt in sec- 
tion 11 of the Arbitration Act there is not 
to be found any reference to arbitration by 
a committee; but it docs not matter in the 
slightest whether the committee is describ- 
ed as a committee of appeal or whether 
they arc described as a fresh set of arbi- 
trators. The contract contains as it were 
two submissions or a submission within a 
submission.” 1927 Cal. 647. But see 1927 
Cal. 391. 

Essentials.— An award under section 11 
must be in rvritititj and siqtied. 82 I.C. 802 
= 1924 Rang. 319. See also 5 I.C. 374. 

If not signed, it cannot be made a rule of 
Court. 56 M.L.J. 35. Where an award 
was declared by the arbitrators in the pre- 
sence of both parties on a certain date but 
signed by them on a later date, the effective- 
ness of the award is not postponed to the 
date on which it was signed. The award 
becomes effective on the date on which the 
parties arc made aware of it. 45 C.W.N. 
223. Where a third arbitrator resigned 
because there was a majority against his 
view and did not sign the award, held, that 
did not affect the validity of the award. 

76 I.C* 1007=1923 Lah. 411. Under sec- 
tion 11 of the Act, the award must be signed 
by all the arbitrators who join in making 
the award. But the omission on the part 
of some of them to so sign it is mere irregu- 
larity capable of being rectified. 36 Bom. 
L.R. 1005=1934 Bom. 476. See also 1938 
O.W.N. 480=1938 Oudli 125. Where the 
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arbitration and award and of the costs and charges of filing the award cause 
the award or a signed copy of it, together with any depositions and documents 
which may have been taken and proved before them, to be hied in Court, and 
the Court, shall thereupon give notice to the parties of the filing of the award. 

(3) Where the arbitrators or umpire state a special case under clause (h) 
of section 13, the Court, after giving notice to the parties and hearing them, shall 


NOTES. 

arbitrators take a reasonable fee for their 
services before entering upon their duties 
with a view to avoid the necessity of suing 
the parties in Court, their conduct in so 
doing, does not amount to misconduct and 
does not vitiate the award. 17 L.W. 648 
c=1924 Mad. 274. An application to file in 
Court, a compromise, settling the differences 
independently of arbitrators appointed, and 
signed by the parties and arbitrators, can- 
not be granted inasmuch as such a deed does 
not amount to an award. 48 P.L.R. 1915 
—28 I.C. 298. An award which purports 
to be the considered award of the arbitra- 
tors cannot be said to be no award simply 
because the arbitrators accepted the com- 
promise arrived at by the parties and cast 
the terms of the compromise in the form of 
an award. Such an award cannot be in- 
validated. I.L.R. (1937) Nag. 449. The 
doctrine of estoppel applies, even if an 
award were not an award but merely a 
compromise acted under. I.L.R. (1937) 
Nag. 449. 

Jurisdiction. — An application to file an 
award made to a wrong Court is not to be 
dismissed but returned for presentation to 
the proper Court. I.L.R. (1940) Cal. 358 
= 1940 Cal. 220=44 C.W.N. 285. 

Notice. — Where an arbitrator proceeds 
cx parte he should give notice to the parties 
before he so proceeds ; otherwise his award 
is liable to be set aside. 47 C. 951. See 
also 47 C. 29. Failure to give notice of 
filing an award does not by itself vitiate 
award. 1926 Sind 242. Award — Legality 
of — Ministerial Act — Notice to parties — No 
necessity for. 17 L.W. 648=1924 Mad. 
274. 

Award when enforceable. — An award 
becomes enforceable as soon as it is filed in 
Court and no notice of filing need be given 
to the parties by the arbitrator. 47 C. 951 
=G0LC. 987. See also 5 R. 171=102 I. 
C. 800. The filing of an award is an. act 
to be done at^ the instance of an arbitrator, 
and when it is filed the result is not that 
there is a suit in which .a decree has been 
passed, but that there is an award enforce- 
able as if it were a decree.. 40 C. 219. 

. * . provisions of the Act and 

the requirements of the rules and orders of 
the High Court must be complied with be- 
fore the Registrar can file the award and 
that it is only when the award is legally and 
properly filed that it will be executable as a 
decree. 5 R. 171. See also 1940 Lah. 164 
—42 P.L.R. 114 (appointment of proper 
guardian necessary where award against a 
minor is sought to be filed in Court) . Under 
section 141, C. P. Code, the procedure pro- 


vided in regard to suits is to be followed, 
so far as it can be made applicable, in all 
proceedings in any Court of civil jurisdic- 
tion. The presentation of an application by 
an arbitrator for filing an award under the 
Arbitration Act comes within the category 
of “civil proceedings”. Where, therefore, 
the aw’ard is against a minor, it is incum- 
bent to make a prayer in the application for 
the appointment of a proper guardian for 
such minor under O. 32, R. 3, C. P. Code. 
If a proper guardian is not appointed, a de- 
cree passed against the minor on the basis 
of the award is a nullity. 42 P.L.R. 114 
=A . I . R . 1940 Lah. 164. The procedure 
laid down by the Act seems to be that the 
various stages to be found in sections 1 1 to 
15 (1899 Act) are to be followed in the 
same chronological order as the numerical 
order of the sections and that an applica- 
tion to set aside is not as a rule within the 
jurisdiction of the Court, until some appli- 
cation or attempt has been made to file the 
award or some other similar step is taken 
to enforce it. 1923 All. 31. See also 160 
I.C. 693=1936 Pesli. 2. There are express 
provisions to be found in section 11 of the 
1899 Act as to what is to be done by an 
arbitrator, if he has made his award. 
When the question, when an arbitrator in 
India becomes functus officio comes to be 
decided, the line will have to be drawn 
somewhere in the procedure which is laid 
down for getting the award into Court. It 
is difficult to hold that an arbitrator is 
functus officio, while there are still express 
statutory duties laid upon him by the Act. 
1923 All. 31. A rule framed by the Court 
under, but not in accordance with, the Arbi- 
tration Act will not be given effect to. 40 
C. 219. 

Filing of the Award. — Any one of the 
arbitrators can legally file the award, the 
filing being a purely ministerial act. 29 
I.C. 602=8 S.L.R. 302. If an application 
to file an award is made in a Court which 
has no jurisdiction to entertain it, the proper 
order on it would be, not an order of dis- 
missal, but an order for return of the appli- 
cation for presentation to the proper Court. 
I.L.R. (1940) 1 Cal. 358=71 C.L.J. 62<= 
44 C.W.N. 285= A. I. R. 1940 Cal. 220. 
Irregularities in filing can be rectified by 
Court in exercise of its inherent jurisdiction. 
5 R. 171. But part of an award cannot be 
filed. 56 M.L.J. 35. Though under the 
proviso to section 2 the Act is made appli- 
cable to Karachi, the Act is rendered in- 
applicable by section 2 to an award made 
on a reference to arbitration in Karachi en- 
titling a party to realise a certain sum of 
money by the sale of the properties at 
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Lahore which were mortgaged in his favour, 
as a suit relating to the subject-matter sub- 
mitted to arbitration could be instituted only 
at Lahore and not at Karachi according to 
section 16, C. P. Code. Such an award 
could not therefore be legally filed under 
the Act. 35 P.L.R. 482=1934 Lah. 652. 
See also 44 C. W. N. 285. There is no 
provision in the Act by which the Court can 
compel the arbitrators to file an award in 
the Court when the fees and charges due to 
them in respect of the arbitration have not 
been paid. 189 I.C. 806= A. I. R. 1940 
Sind 144. 

Appointment when complete. — The ap- 
pointment of a certain person as arbitrator 
is not complete, until such person has ac- 
cepted the reference and consented to act. 
29 I.C. 602=8 S.L.R. 302. Arbitrators 
can decide questions of law as well as points 
involving construction of agreement. 53 

B. 271=31 Bom.L.R. 21 = 1929 Bom. 19. 
(See also 32 Bom.L.R. 43 construction of 
clause in bill of lading excluding jurisdic- 
tion of Courts in that respect.) Arbitrator 
can also appoint receiver for estate in dis- 
pute. 119 I.C. 529=1929 Sind 200 [29 C. 
590 (P.C.), Rcl. on.] See also 1928 Sind 
144. As to power of arbitrator to make 
successive awards, see 1930 Lah. 425 and 
cases referred to therein. 

Appeal.— An order refusing to set aside 
an award is a judgment within Letters 
Patent and is appealable. There is no right 
of appeal against such an order under sec- 
, . . , * .. , . _ * slnch has no applica- 

tion to the filing of an award under section 
]}• CL (fj) <? f Arbitration Act. 46 I. 

C. 687— 4a C. 502. There is no provision 
in the Act for appeal against an order rc- 

£V S j ng .u to , an . a ' var <L But an appeal 
filed through mistake can be heard as a 

r°S S1 To« P 3 , I C i P - T - R - 79= A. 

l.R. 1938 Pcsli. 3. No appeal lies unless 

it is given by law. There can be no appeal 

from an order setting aside an award. 5 

SfioVnlftt L.B.R. 88; 1934 Lah. 
1019 (1)— 36 P.L.R. 283. Where applica- 
tion is by arbi rator to District Judge for 

District J ud « c transfers 
?60 I c U-IQli p Procedure is not legal. 
Lah. 838 693-1936 Pesh - 2 - See also 1938 

Filing Award of others than Arbitra- 

by a " *,odL«on 
‘ h f. "b'tralor’s award was made 

appeal and in the i particular ^ case X “m- 
rn.ttec reversed the arbitrator's award and 
their decision was sought to bp flUd 

Court; held., that the award of the commit 
tee is not within the terms of the Arbitra- 
tion Act and cannot be filed under it. 1927 


C V> 391 - B ut xee 1927 C. 647. 

ler Pearson, Ss. 10 to 15 of the 1800 
Act are general sections applying ?o aU 
awards under the Act whether bf I J 1 
sions of the first schedule are applicable to 

lvrI P r? i ,C i! Iar , arbitration * Whether they are 
excluded by the expressed intention of the 

parties or not (Ibid.) Unless therefore 

ti e meaning of the word ‘umpire’ itself 

mL^ Ct C, ?i M hc . cn,ar Rcd beyond its ordinary 

™ C ?Z"a h f rc ,S no rcc °Rnition to be found 
m the Act for an award by a tribunal sum* 

hKVVte r pi r c - Tt w°uld beTm P os P si: 

ble to hold that umpire’ meant ‘umpire or 

any higher domestic tribunal upon which 
the parties may agree’. (Ibid ) ’ 

Against whom Award can be executed 
An award obtained against a firm cannot 
c executed against a party who is alleged 
to have been a partner in the firm but who 
was not served cither with the notice of 

Bom^i'JfT ° r t,1C fi,ing of tI,e awaf d. 1927 

Sec. 15 dealing with the Court’s powers 
to correct an award, reproduces without 
change paragraph 12 of the Second Schc- 

t'e C C° P C r i P ‘ c°l ,C *tt fAr — For notes 

c C< £* S2 de '. Sc . h - IT . Para. 12.] 
bEC 15— The jurisdiction of arbitrators 
to make an award on a reference must be 
limited to the subject-matter in dispute be- 
tween the parties, and the subject-matter in 
dispute, so far as property in suit is con- 
cerned, must be property mentioned in the 
plaint m respect of which relief is claimed. 

3° S.L.R. 478. The fact that the defend- 
ant in his written statement raises issues as 
to other properties and the fact that the 
Court apparently raises issues covering not 
only the property mentioned in the plaint 
but also property referred to in the written 
statement will not give the arbitrators juris- 
diction to decide as to that property which 
is not the subject-matter of the suit at all. 
The decision of the arbitrators must relate 
only to the property specifically mentioned 
in the plaint. (Ibid.) Where one portion 
of the award related to matters referred 
and another portion went beyond the strict 
terms of the reference, but the two portions 
arc clearly separable the whole award is 
not invalid 29 C. 854 (P.C.). If some 
portion of the award refers to extraneous 
matters it can be separated from other por- 
tions. provided it docs not attack the deci- 
™L n T f}* t * n * to matters of reference. 2 P. 

777=76 I.C. 2=5 Pat. L. T. 239. An 
award should be construed not by oral evi- 
dence given by the arbitrators, but by Iook- 
e language of the award itself. 3 
N.-W.P. 117; 20 A. 245. Sections 15 and 
16 do not apply to an award made without 
the intervention of Court. In such a case 
Court has no power to amend or remit the 
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(a) where it appears that a part of the award is upon a matter not referred 
to arbitration and such part can be separated from the other part and does not 
affect the decision on the matter referred ; or 

(b) where the award is imperfect in form, or contains by obvious error 
which can be amended without affecting such decision; or 

(c) where the award contains a clerical mistake or an error arising from 
an accidental ship or omission. 


NOTES. 

award. (27 A. 526. approved.) 14 I.C. 
978=5 Bur.L.T. 55. See also 141 1 .C. 
72=34 P.L.R. 34=1933 L. 139. Modifi- 
cations and corrections of the award by 
Court must be confined to section 15 and if 
a Court goes beyond that and makes sub- 
stantial modifications because it takes a 
different view from that held by the arbi- 
trator as to what was just and fair, it acts 
without jurisdiction. 78 P. R. 1916=35 
I.C. 887. See also 34 P.L.R. 34=1933 L. 
139=141 I.C. 72. When Court modifies or 
corrects an award, it is that award and not 
the original one with which the decree must 
accord. No appeal or second appeal there- 
from is competent. 34 P.L.R. 34=141 I. 
C. 72=1933 L. 139. Courts have long 
ceased from sitting in appeal on award 
either with regard to errors of law or error 
on questions of fact. 1933 S. 292. The 
award in accordance with which Court has 
to pronounce judgment is the one that em- 
bodies the real intention of the parties. 19 
I.C. 496=24 M.L.J. 483. Court is bound 
to correct any obvious mistakes or slips in 
an award as in the case of decrees. 19 I. 
C. 496=24 M.L.J. 483. Section 15 ap- 
plies only if the “imperfection in form” ex- 
ists in the award at the time when it is filed 
in Court by the arbitrator, and not if it 
comes into existence at a subsequent stage 
on the happening of an unanticipated event. 
1930 L. 26. Award — Reference to Com- 
missioner for taking accounts — Report — Pro- 
cedure. 22 Bom.L.R. 1416=45 B. 512. 
Dissolution of partnership — Power to award 
interest. 56 I.C. 941, see section 29. An 
arbitrator bas no power to review his own 
award. 99 P.R. 1917c=43 I.C. 350. Ma- 
terial irregularity on the part of Court in 
dealing with objections to an award of arbi- 

^ a w° rs ,' s a 8 roun d for revision. 78 P.R. 
1910=35 I.C. 887. 

Reference to arbitration — Subsequent 

OFFER BY DEFENDANT TO BE BOUND BY OATH OF 

plaintiff— Oath made— Effect.— Plaintiff 

sued defendant for a sum of money and 
parties subsequently agreed to refer the 
matter to the arbitration of an advocate of 
the Court. The arbitrator was empowered 
to decide the dispute between the parties 
after hearing evidence. Subsequently de- 
fendant made a statement, in the course of 
which he said that if plaintiff were to make 
certain statements on oath a decree might 
be passed in accordance with the plaint, and 
plaintiff stated on oath the facts which de- 
fendant had required of him. In making 
his award, however, the arbitrator made 


certain deductions from the claim of plain- 
tiff. Plaintiff made an objection to the 
award that the arbitrator ignored the com- 
promise or adjustment which had been made 
between the parties. Held, that the state- 
ment of defendant and the conduct of plain- 
tiff did not amount to a compromise as tie- 
fined in O. 23, R. 3 which would deprive 
the arbitrator of the powers with which he 
was vested by the reference to arbitration 
and that Court could not modify the award. 

1933 A. 956. 

Arbitrator's Power to-direct Payment 
by Instalments. — In adjudging the amount 
payable by one party to another, an arbi- 
trator has full power to direct payment by 
instalments. The directions as to the num- 
ber, amount, mode and time of payment of 
these instalments are, therefore, matters 
within the discretion of the arbitrator and 
the essential parts of an award which a 
Court has no more power to modify than 
it has to enhance or reduce the total sum 
found payable by the arbitration. Even if 
the order fixing the instalments is errone- 
ous, harsh or oppressive, the error is one of 
substance in the adjudication of the dispute, 
and not of form which could be amended 
without affecting the decision. 1930 L. 26 
'=11 L. 342. The jurisdiction of arbitra- 
tors to make an award on a reference must 
be limited to the subject-matter in dispute 
between the parties, and the subject-matter 
in dispute, so far as property in suit is con- 
cerned, must be property mentioned in the 
plaint in respect of which relief is claimed. 
The fact that the defendant in his written 
statement raises issues as to other proper- 
ties and the fact the Court apparently raises 
issues covering not only the property men- 
tioned in the plaint but also property re- 
ferred to in the written statement will not 
give the arbitrators jurisdiction to decide as 
to that property which is not the subject- 
matter of the suit at all. The decision of 
the arbitrators must relate only to the pro- 
perty specifically mentioned in the plaint. 30 
S.L.R. 478= 1 70 I.C. 102=A.I.R. 1937 

Sind 174. 

Secs. 15 and 16: Limitation. — Art. 158 
of the Limitation Act applies only to objec- 
tions under section 30, i.e., where the ap- 
plication is to set aside the award completely. 
Where the application, on the other hand, 
is only for the modification or remission of 
the award, it comes within sections 15 and 
16 and Art. 158, which provides 10 days 
limitation is not applicable thereto. 146 I. 
C. 596=1933 A.L.J. 519=1933 A. 648. 
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16. (1) The Court may from time to time remit the award or any matter 

Power to remit award. referred to arbitration to the arbitrators or umpire for 

reconsideration upon such terms as it thinks fit— 


o i Can be corried 0ut - This incidental and 

Sec. lb. — Section 1C deals with the consequential power is always implied in a 

Court’s powers to remit an award for re- remittal of the award. 1936 Lah. 863 

consideration. Sub-clause (1) repeats Award when cannot be remitted" 

without change para. 14 of the Second When the misconduct is one justifying the 

Schedule to the C.P.Code, and the remain- removal of the arbitrator, the Court will not 

ing sub-clauses reproduce the substance of remit the award but will set it aside 66 

the first sentence of para. 15 (1) ibid. T.C. 349=34 C.L.J. 39. Order by a 

(For Notes sec C.P.Code, Sell. II, paras. 14 Court to arbitrators to make an award anew 

and 15.). * s equal to refusal to file an award and is 

Changes made by the Select Committee not appealable either under the C.P.Code 

— “The alteration made in sub-clause (1) or the Arbitration Act. 1 Rang. 661. 

is merely a drafting improvement. In sub- This section does not apply to award 

clause (2) we have provided for possible on private references. 14 I.C. 978- 24 I 

extension of the time within which the arbi- C. 132; 34 I.C. 355 see also 29 Cal. 793. 

trntor or umpire shall submit his decision.” An award should not be remitted for re- 

(Rep. of Scl. Com.). consideration in the light of legal opinion 

Sec. 16: Cases under old Act — Award obtained by one of the parties. 2 A. 181 

WHEN can be remitted. — When the award Sec also 16 C. 806. A portion only 

is set aside for legal and not moral mis- of the award cannot be remitted. 24 A L 

conduct, it can be remitted to the same J . 705=96 I.C. 531 = 1926 A. 567. An 

arbitrator for further consideration. 41 C. award is not invalid if it. refers the parties 

313. See also 66 I.C. 389=34 C.L.J. 39. to a regular suit concerning certain matters. 

A Court in remitting an award under S. 13 lo M. 348. The legality of an order re- 

of the Arbitration Act (1899) must remit it mitting an award for reconsideration of the 

as a whole and has no jurisdiction to remit arbitrators may be challenged on appeal 

only a part of the award for ro-consideration. against the decree ultimately passed. 22 

171 I.C. 470=39 Bom.L.R. 476=A.I.R. M. 202. Sec also 3 A. 636. ’ A document 

1937 Bom. 410. The Court is not bound although headed as an award and signed by 

to remit the award only on the grounds Hie arbitrators, which merely recommended 

mentioned in para. 14, Sch. II, C.P.Code. n solution of the matters referred, will not 

An award may generally be remitted on the * ,e treated as an award. 11 C. 356. In 

following grounds: (1) defect patent on the ease the arbitrators refuse to re consider an 

face of the record; (2) mistake on the part award remitted to them, Court may set aside 

of the arbitrator, such that he himself the award. If it doe.v so, it should decide 

desires a remission of the award to him; Hie ease itself. 16 C. 806. Main question 

(3) discovery of some material evidence over by arbitrators to l>e decided bv 

subsequent to the making of the award which ( ’ourt — Award not final — Procedure. 146 

might have affected the arbitrator’s dc«i- T - c - 22=1933 L. 530. On this section 

sion; and (4) misconduct. These are not, H€e a, ' so 1 19 I.C. 726=1930 L. 22; 1929 8. 

however, exhaustive. The grounds for re- 1( 54. Where the arbitrator clearly holds 

mitting an award are much wider than those Hiat. the plaintiff’s suit should be dismissed 

for setting an award pside under para. 14; nnd Hint he should be directed to opply to 

but the jurisdiction is statutory and cannot f, ie Revenue Authorities for partition, the 

be increased or decreased. 171 I.C. 470= Conrt n^ts wholly without jurisdiction in 

39 Bom.L.R. 476=A.I.R. 1937 Bom. 410. remitting the award to the arbitrator for 

Ordinarily an Appellate Court will not inter- reconsideration in the absence of any of 

fere with discretion of the first Court in Hie grounds mentioned in this section 152 

declining to remit an award, but the Appel- I C * 1023=37 P.L.R. 18=1935 L. 113. 

late Court will interfere where no grounds Illustrative ( ases. — Evidence tnken by 

have been shown. 70 I.C. 353=16 L.W. wme on, y the arbitrators— Award is in- 

657=1923 Mad. 222. Where an arbitration v « lid - « I C. 34=10 A.L.J. 307. Court 

is made without the intervention of a Court. cou,d set aside an award if tliero was an 

and an application is mndc to file the award, error of ,aw Patent on the face ®f it ns mis- 

then if the award is good in part, the Court construction of documents. 44 B. 780=21 

cannot remit the arbitrator for amendment Bom.L.R. 1037. Where an arbitrator neg- 

or declare valid the part to which no excep- to consider some of the matters refer- 

tion taken even if it is separable from rrd *° nr bitration he is -guilty of on irregu- 

the bad part. 74 I.C.. 649=1923 Pat 470 ,arit y and the award is vitiated. 149 I.C. 

When an award is remitted for reconsidera- 306=3 A.W.R. 415=1934 A. 493. Acting 

tion by, arbitrator \yith specific direction on °_ n cv <<tence adduced by one party behind 

certain points, the arbitrator has power to * ,e ^ack of the other vitiate* the award. 

indicate the method by which his decision 64 Ic - 363=22 P.L.R. 1922. Where 
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(a) where the award has left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitration and such 
matter cannot be separated without affecting the determination of the matters 
referred; or 

( b ) where the award is so indefinite as to be incapable of execution; or 

' NOTES. 

parties agree to refer their disputes to an 
arbitrator they ought not to be allowed to 
resile from the position which they took at 
the time of the reference. 15 I.C. 321. 

Merely technical objections should not be 
allowed to disturb an award, which is fairly 
made. (Ibid.) Parties representing whole 
property to be theirs — Third persons inte- 
rested in the property — Party to reference 
cannot challenge the award on that ground . 

4 P. 670=1925 P. 810. Obvious slip on 
the part of fhe arbitrator, effect of. See 
52 T.C. 100=1925 C. 599. mere a por- 
tion of the award is in excess of the refer- 
ence, it is open to Court to pass a decree 
and enforce the award so far as it relates 
to the dispute between the parties. 1 Bur. 

L.J. 265=72 I.C. 193=1923 R. 130. 

Transfer of Case. — As a rule in the ab- 
sence of any provision to the contrary when 
a ease is transferred from the file of one 
Court to that of another, the Court to which 
the case is so transferred is vested with all 
the powers possessed by the Court which 
was originally seized of the case and such 
Court can deal with the case in the same 
manner as the original Court and there is 
no provision of law which excludes a Court 
to which a case is transferred to deal with 
an award based on a reference made bv the 
other Court before transfer of the case from 
its file. 146 I.C. 582=10 O.W.N. 1196 
—1933 O. 547. 

Sbo. 16 (a ). — Where the parties to 
arbitration withdraw certain questions they 
cannot be allowed to say that they are not 
decided. 38 A. 380=14 A. L.J. 481. Arbi- 

- ° r \ • iuriH,liction t0 decide whether 

' \ fchoul d award interest and an award 
of interest :Jlo<x not invalidate the award. 

40 C. 534=23 C.W.N. 704. An ewa-d 

to* th e "sub m ,ni • b ° th , iQ f ° rm and 8u hstance 
£ the submission 31 I.C, 33=32 C.L.J 

a n » r teireitu 

2« I.c: 697=19 C W N ™ 1 ”,"?' 1 

may remit an award on ground’ 

.natters being left out. 23 I C 869 ^ 

«'*<> HO I.C. 590=1929 8 
303 ( 1 ) = 1931 L 21K a 164 l. 131 IC * 

not bound by the strict > 

adopted in Courts, but he cannot°on P K aCtlC a 
the questions submitted to him " 15^0°!^ 

n y remit it to tho arbitrators for conec 
C. C. M.-13 


tion. 76 I.C. 1007=1923 L. 411. See also 
14 I.C. 978=5 Bur.L.T. 55; G6 P.R. 1915 
=31 I.C. 80. But see 1936 A.M L.J. 55. An 
arbitrator appointed to decide whether a sale 
should be set aside is competent to say that 
it may be set aside if the vendor repays- the 
purchase-money. 15 I.C. 573 = 1912 M. 
W.N. 901. When the vnlid part of an 
award is separable from the invalid party, 
the award should be declared valid to that 
extent but where misconduct is proved, the 
whole award is invalid. 14 I.C. 978=5 
Bur.L.T. 55. A refusal of a Court to 
remit an award is unappealable. 15 I.C. 
573=1912 M. W.N. 901. When arbitra- 
tors have to decide disputes’ between firms 
they must inquire who the partners are, to 
discover whether they have jurisdiction, 
whom they must serve with notices and the 
scope of their inquiries. 9 I.C. 712=4 S. 
L.R. 196. The fact that the arbitrators 
have taken evidence on matters outs-ide their 
jurisdiction will not necessarily invalidate 
the award or make the proceedings im- 
proper, if the award is within jurisdiction. 
9 I.C. 712=4 S.L.R. 196. Where a cause 
or matters in difference are referred to an 
arbitrator, whether a lawyer or layman, ho 
is constituted the sole and' final judge of all 
questions of both law and fact. The only 
exceptions to that rule are the cases where 
the aw f ard is the result or corruption or 
fraud and one other where the question of 
law necessarily arises on the face of the 
award, or upon some paper accompanying 
and forming part, of the award. 146 I.C. 
582=10 O.W.N. 1196=1933 O. 547. 

Sec. 16 (b ) . — An award is not incapa- 
ble of execution simply because the execut- 
mg ( ourt will have to make an enquiry into 
the various circumstances before determin- 
ing what each party is entitled to get. 119 
I.C. 726. An award against a firm is not 
bad and is governed by the provisions relat- 
ing to the execution of a decree against a 
firm. 56 I.C. 325=47 C. 29. Where the 
arbitrators give rules for calculation without 
gn ing the actual result, it. can be considered 
as sufficiently certain if the actual result 
may be worked out. 13 I.C. 161=15 C. 
L.J. 360. • An award cannot, be set aside 
on the ground of uncertainty’ upon a point 
upon which there is no controversy between 
the parties. 174 I.C. 334=A.I.R. 1938 
Sind 59. Where an award directs certain 
produce to be sold at market price, the 
amount to be realized is sufficiently certain 
and cannot make the award uncertain. 174 
I .( . 334= A . I .R. 1938 Sind 59. Costs arc 
a matter for decision by the Court, and the 
omission of a direction by the arbitrator 
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face o/Tt. WherC “ ° bjeCti0 " l ° thC lega,it >' ° f the awar d is apparent upon the 

(2) Where an award is remitted under sub-section m _ , „ 

the Court":' 0 WhiCh the arbitrat ° r ° r um P ire sha » -bmit his Son to 

the Cou P rt° Vided th3t tim£ 50 fiXCd may be CXtended ^ subsequent order of 

(3) An award remitted under sub-section f 11 shall ;a .« 

the U Jme f fixed arbitrat0r ^ UmpirC *° reC ° nSider * and Submit ^ decision wkWn 


NOTES. 

regarding costs does not vitiate the award. 
190 I.C. 399= A. I. R. 1940 Lah . 186. An 
award should be a final decision on all mat- 
ters referred to the arbitrator. Where it 
leaves undecided one of the cardinal points 
in controversy, the award is- bad. 10 I.C 
450=13 C.L.J. 399; 92 P.R. 1913. It 
should l>e signed by all the arbitrators at 
the same time and place. 92 P.R. 1913= 
22 I.C. 811. But see 43 I.C. 154; 1 Lah. 
481; 55 I.C. 883; 8 L.W. 171. Private 
arbitration — Omission to determine some of 
the questions — Court not empowered to re- 
mit — Refusnl. 48 I.C. 711=4 P.L.J. 394. 
Uncertain award — Setting aside of. 34 I C 

355=3 O.L.J. 137. 

0 

Sec. 16 (c). — The error of law must be 
apparent on tin* face of the award or from 
any document or paper connected with or 
forming part of the award. See 49 C 646- 
3ft L.W. 868=1 93ft M. 38; 52 C. lftft; 24 
A.L.J. 480; 78 I.C. 230; 78 I.C. 238 
(M.); 48 A. 475=95 I.C. 416=1926 A. 
501; 1939 Cal. 557. An award made in 
favour of an unregistered company can be 
filed on the application of that company, 
and such an application is not barred under 
section 69 (1) of the Partnership Act. The 
fact that it is in favour of an unregistered 
company does not make the award illegal on 
the face of it. within the meaning of para 
14 (c) of Sch. II, C.P.Code. 16 Pat 742=19 
Pat.L.T. 549= A . I . R . 1938 Pat. 231. 
An error on the face of an award is a very 
narrow ground and the jurisdiction has to 
be administered with great care in order 
flint extraneous considerations not appearing 
on the face of the award are not introduced 

J , mntt « r • 145 I.C. 465=27 8.L. 

R. 96 1933 8. 26ft. An award of an arbi- 

trator cannot be set aside merely because he 

'VI? ; a r en an err ° n eous view of the law. 
What he must not do is to lay down an 
erroneous proposition of law ks being the 
true proposition of law and proceed to 
decide the rights of the pnrties on the 
foundation of this erroneous proposition of 
law. Where the parties in a cose entrust 
the decision of the dispute between them to 
an arbitrator giving the fullest rights to 
the arbitrator, the arbitrator is entitled to 
decide the dispute between the parties on 


his ,°' vn v } e ™ of right and wrong and he 
need not follow the ordinary accepted views 
of law on the subject. 1940 O.W.N. 670 

““.A I R- 1940 465. An arithmeti- 

error will not bring it under this clause 
»f the decision is within the terms of re- 
ference. 42 A. 277=18 A.L.J. 241. 

here a suit on a promissory note claiming 
interest, is referred to arbitration and an 
award ,9 filed awarding interest to the plain- 
1 , ' it is doubtful whether the want of 
provision in the promissory note for the 
payment of interest is the kind of objection 
to legality of the award apparent on the 
face of it. 1934 A.L.J. 939=4 A.W.R. 
9.» 1934 A. 939 a patent inconsistency 

oi mistake can be corrected before the award 
is made a rule of Court. 21 A.L.J. 541. 
When a party's absence is intentional at the 
time of the delivery of the award, whether 
it is vitiated by such absence. See 33 T.C. 
467. Award given after a long time — Re- 
vocation of submission — Effect of. 1.3 I.C 
48. An award to be valid must be the 
award of all the arbitrators without differ- 
ence. Where thero is an uneven number 
of arbitrators, there is no presumption that, 
a majority award shall be binding. 54 f. 

C. 912=38 M . L . J . 145. Reference to 

three persons— Award signed by two— Appli- 
cation to set aside award— Limitation 8 
L.W. 171=47 T.C. 597. A decision of an 
arbitrator should not be set aside under 
section 115 on the ground of errors in the 
admission of evidence where such admission 
does not materially affect, his decision. 26 

’ ‘ j . . 4 ’ M.W.N. 614. An award 

need not be a reasoned judicial decision and 
the arbitrators need not even give their 

f r ° r r th ?L r 0 conclusions. 23 M.L.J. 
w 9ft— .16 I.C. 478 (29 C. 854, Rol ) See 

'the 1 557 * Arbitrators cun get 
i p of others’ opinions in arriving at 
their own opinions provided they do not 
i re )) delegate or surrender their own 

judgment!. 23 M.L.J. 290=16 I.C. 478 . 

refusal by some arbitrators to act makes 
the award of the rest illegal. 21 M.L.J. 

-63 — 9 I.C. 173 (F.B.), The mere ap 
prnvnl of a compromise arrived at between 
the pnrties before an arbitrator is not an 
award. 54 I.C. 311. On this section see 
also the following cases: — Effect of award 
signed by some arbitrators only. Sec 15 
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17, Where the Court sees no cause to remit the award or any of the matters 
Judgment in terms of referred to arbitration for reconsideration or to set 
award aside the award, the Court shall, after the time for 

making an application to set aside the award has expired, or such application 

Sec. 17. — Follow with minor alterations 
paragraph 10 of t lie Second Schedule to the 
Code. Herein lies one of the substantial 
points of difference in the existing law; 
under the Code, judgment is entered in ac- 
cordance with the reward and a decree fol- 
lows. Under the 1895) Act (following the 
then Englisli Law) an award is executable 
as a decree but is not a decree for all pur- 
poses. The 15)34 Act of Parliament has 
changed the English Law in this respect, 
and by this clause it is proposed to stand- 
ardize the law in the direction of provid- 
ing that judgment shall be pronounced m 
the terms of the award and that a decree shall 
follow. ( Statement of Objects and Hensons.) 
Cases under the old Act, Sen. II, C.P.C. — 


’NOTES. 

C L J 396=22 C.W.N. 301; 55 I.C. 883; 
8 L. W. 171=47 I.C. 597; 1 L. 481, dis- 
tinguishing, 12 M. 113 and 7 A. 523. 
Award in excess of claim cannot be upheld. 
25 I.C. 951. Where an award has clearly 
dealt with the subject-matter of the suit 
referred, the mere fact that the relief given 
by the award is different from what either 
party claimed does not make the award in- 
valid on the ground that it. went beyond the 
scope of the suit. 190 I.C. 399=A.I.R. 
1940 Lah. 186. Effect of arbitrators sign- 
ing at different times. 13 I.C. 161=15 C. 
L.J. 360; 16 I.C. 223=16 C.L.J. 573; 
22 I.C. 811; 70 C.L.J. 43=1939 Cal. 
739; 55 I.C. 883=1 L. 481. Minute of 
dissent by one of the arbitrators after sign- 
ing award. 49 I.C. 522. The law of 
succession of orasa sons is not so obvious as 
to bring a wrong decision of arbitrators on 
this question within the meaning of section 
16, cl. (c). 1935 R. 16=154 I.C. 557. A 

second or supplemental award given by the 
arbitrators in pursuance of a reservation 
made in the first award is not illegal, and it 
cannot be said to have been passed by the 
arbitrators at a time when they were functus 
officio. 70 C.L.J. 43=A.I.R. 1939 Cal. 
739. 

Appeal. — An order remitting an award 
for reconsideration of the arbitrators is not 
open to challenge in appeal. (1925 L. 466 
and 1921 L. 145, Rel. on; 1929 L. 174, 
Ref.) 146 I.C. 22=1933 L. 530. Refer- 
ence to arbitration pending criminal pro- 
ceedings — Prosecution withdrawn by Dis- 
trict Magistrate on application of parties 
before award — Reference and award — If 

illegal. Held, that as an independent and 
responsible authority, such as a District 
Magistrate, had intervened and discharged 
the duty imposed upon him by law, it could 
not be said that the fact that he acted on 
the request of one of the parties to a Tefer- 
? nco made that reference or the award upon 
it unlawful on the ground that the con- 
sideration was immoral or against public 
policy. 1937 S. 156. Where the arbitra- 
tor gave his decision after examination of 
the parties only and the parties did not at 
, tin ‘ e P rotc8t against this procedure and 
t J a * Wltn *»ea should be examined. 
Held, that they could not be heard to com- 
plain of this defect in the procedure adopt- 
ed and urge it as a ground for setW 
aside the award. The failure of th! 
arbitrator to ask the parties whether they 
•u-sired to produce any witnesses for exami- 

whinh n jU f l 8UC i a f lip in hifl Procedure 
which did not go to tho substance of his 

decision. 158 I.C. 832=1935 R. 30 8. 


Right ok Suit. — T he intention of section 17 
is to give finality to a decree passed in ac- 
cordance with the decision of the arbitrator. 
9 O.W.N. 191. No suit to set aside an award 
is maintainable, the proper way being an appli- 
cation to the Court to set aside the award. 56 
I.C. 677 = 13 Bur.L.T. 34. Nor a suit on the 
original claim which has become merged in 
tho award. 33 I.C. 554 = 8 L.B.R. 157. See 
also 32 Bom.L.R. 389; 1935 L. 134. The 
provisions of the section are applicable also 
to appellate Courts. 10 A. 8. Arbitrator — 
Position of — If same os that of commis- 
sioner — Distinction. The contention that tho 
position of an arbitrator is like that of a 
commissioner appointed by Court is obvi- 
ously untenable. The essential difference 
between a commissioner and an arbitrator is 
that the former is an officer selected and ap- 
pointed by the Court, in whose selection the 
parties have not, as of right, any choice, 
whereas the latter is a person selected by the 
parties in whose selection the Court has no 
choice. In the former case the parties have 
expressed no consent to be bound by the de 
cision of tho commissioner who is appointed 
by the Court and whose decision the parties 
may challenge before the Court passing a 
final decree. In the latter case they have 
expressed such consent, and cannot challenge 
the arbitrator’s decision on questions of law 
and fact except on the limited grounds men- 
tioned in tho Act. 18 Pat. 193 = 1939 P.W- 
N. 591 = A.I.R. 1939 Pat. 526. 

Powers ok Court. — In delivering the judg- 
ment. Court must confine itself to plaintiff’s 
claim and give a decision thereon. 14 W.R. 
369; and cannot grant interest when the 
award does not grant it. 23 W.R. 105. See 
also section 29. When an award grants 
maintenance in perpetuity Court will not 
pass a decree to that effect. 7 B. 151 . Court 
can separate the valid part from the *nvaii 
part of an award. 16 P.W.R. 1913 — 17 • • 

684. The word ‘award’ in the last sentence 
must bo understood to mean an award a 
given by the arbitrators and not as ament 
ed by the Court. 8 A. 44!) (452). Where 
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having been made, after refusing it, proceed to pronounce judgment according to 
the_award, and upon the judgment so pronounced a decree shall follow, and no 


NOTES. 

an award has been given on a reference 
and objections are filed but no orders are 
passed either accepting or rejecting them, it 
is not competent for the Court to dismiss 
the suit on the merits. 1941 R.D. 284. See 
also 42 C.W.N. 367. 

Form of award. — An award stated “I am 
of opinion that the plaintiff’s case is not 
proved. 1 accordingly recommend the Court 
to dismiss the suit of the plaintiff with 
costs”. It was contended that the award 
was invalid in form and that it should say 
“I dismiss the suit”. Held, overruling the 
contention, that the function of an arbitrator 
is to como to a decision on the issues which 
have been referred to him and when his 
award is received the Court decides the suit 
and it is not for the arbitrator to dismiss or 
decree the suit. 1935 A.L.J. 396 = 159 I.C. 35 
= 1935 A. 372. 

“After the Time for Making such Ap- 
plication has Expired”. — Court should give 
time to enable a party to apply to set aside 
an award. 1906 A.VV.N. 221. Se e Art. 158. 
Lim. Act. Court should not pronounce judg- 
ment within ten days of the receipt of the 
award, which is the period under Art. 158, 
Limitation Act, for putting in objections to 
the award. 152 I.C. 157 = 1934 M. 619 = 67 
M.L.J. 377. A decree passed before the ex- 
piration of such time is liable to be set aside. 
9 I.C. 197 (2) = 21 M.L.J. 444. Se c also 25 
A.L.J. 787=102 I.C. 608 = 1927 A. 614. Such 
decree can be set aside by High Court only 
under section 115 and no appeal lies. 45 B. 
832 = 22 Bom.L.R. 1454 = 59 I.C. 811. An 
appeal against such a decree can be treated 
as a revision. 1912 M.W.N. 1232 = 17 I.C. 
431; 9 I.C. 197 = 21 M.L.J. 444. An order 
refusing to hear such objections as time-bar- 
red is liable to be set aside in revision. 96 
P.L.B. 1915 = 28 I.C. 427. It is not neces- 
sary to allow 10 days where an award has 
been accepted by the parties. 27 P.W.R. 
1914 = 23 I.C. 591. Also 27 N.L.R. 240 = 
134 I.C. 282; but see 34 I.C. 845 (Sind). 
Where such objections were dismissed for 
default, and decree was passed on the 
award, Court cannot refuse to entertain a 
subsequent application for restoration of the 
petition of objections. 18 A.L.J. 756 = 57 
I.C. 200. 

Appeal and Revision. — No appeal lies 
from a decree based upon judgment pro- 
nounced in accordance with an award. No 
appeal lies on the ground that the award 
was invalid and therefore no valid decree 
could be based upon it. 12 R. 675 = 156 I.C 
414 = 1935 R. 94. See also 152 I.C. 838 = 
1935 P. 16: 1936 R. 240 = 163 I.C. 590. A 
revision is however competent. 39 P.L.R. 51. 
No appeal lies from a decree made in ac- 
cordance with an awnrd ; it ig immaterial 
whether the validity of the award is chal- 
lenged on the ground of the illegality of the 
procedure of the arbitrator or on account of 
the invalidity of the reference, which consti- 
tutes the foundation of his authority. 13 L. 


528= 136 I.C. 11 = 1932 L. 239. But an up- 
peal will ho from a decree passed in accord- 
ance with au award if such decree has been 
passed without allowing to' the parties the 
time prescribed for filing objections. 29 A. 
o84. Appeal will also lie where the Court 
did not pronounce judgment in accordance 
with award, but in accordance with its modi- 
fication of the award. 153 I.C. 764 = 1935 
109. Although the intention of section 
17 is to give finality to decrees passed in 
accordance with the decision of the arbitra- 
tor yet it cannot be said that in no possible 
case can a revision be entertained against 
such decrees. If for instance it can be 
shown that the lower Court acted altogether 
without jurisdiction in passing a decree in 
terms of the award, it would be permissible 
to entertain a revision under section 115. 146 
I.C. 582 = 10 O.W.N. 1190 = 1933 O. 547. The 
words of para. 16 of Sch. II, to C. P. Code, 
are perfectly clear and it would bo doing 
violence to the plain language and the obvi- 
ous intention of the Code if it were held 
that an appeal lies from a decree passed 
upon a judgment pronounced according to an 
award except in so far as the decree may 
bo in excess of or not in accordance with the 
award. Paras. 14 and 15 of Sch. II, C. P. 
Code, enable the Court to which an award 
is submitted to refuse to give effort to the 
award if in its opinion it is either void, or 
invalid or illegal. If however, the award is 
accepted, it means that in the opinion of the 
Court it is neither void nor invalid, and the 
opinion of the Court cannot bo challenged in 
appeal. Para. 16 merely gives effect to the 
principle of finality of awards, and the in- 
tention of the Legislature evidently is that 
an award should be subjected to the scrutiny 
of ono Court only, namely, tho Court through 
whom rcferenco is made to arbitration, and 
not that Court and an appellate Court. No 
appeal can therefore bo maintained from tho 
decree based on an award on tho ground that 
the award upon which the decree is based 
is invalid. 18 Pat. 193 = 1939 P.W.N. 591 = 
A.I.R. 1939 Pat. 526. Where a decree hns 
been passed in aceordance with the award, 
it cannot he interfered with in revision unless 
the decree discloses some exeess or defect of 
jurisdiction or irregularity in the exereise of 
jurisdiction. If tho award is incomplete, it 
is the duty of tho objector to apply to have 
the awnrd remitted. But where the objec- 
tor failed to object to award in trial Court, 
tho High Court cannot in revision interfere 
with the decree passed in accordance with 
the award. 38 LAV. 330 = 1933 M. 697 = 
65 M.L.J. 376. Where the Judge refuses to 
consider the objections to an award on the 
round that they were time-bnrrod, and a 
ecreo is passed in accordance with the award, 
no appeal lies and an application for revision 
is competent. 142 I.C. 835 — 1933 R. 38. 
Whero an award is mado according to law no 
appeal lies. 29 B. 285. See also 14 I.C. 455 = 

9 A.L.J. 258. No appeal lies from a decree 
purporting to follow an award except on the 
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appeal shall lie from such decree except on the ground that it is in excess of, or 
not otherwise in accordance with, the award. 


NOTES. 

ground that it is not based on an award or in 
other words there i» no award. 12 Lah.L.J. 
89: 3(3 O.W.N. 10(39 = 138 l.C. 848. See also 31 
P.L.R. 81 = 1930 L. 219; 10 L. 871 = 31 P.L.R. 
165; 31 P.L.R. 337 = 120 l.C. 673=1930 L. 
219. (No second appeal lies). 52 C.L.J. 298. 
No appeal lies from a decree which is in ac- 
cordance with an award made by the arbitra- 
tor. The mere fact, that the validity of the 
reference is impeached by a party on the 
ground that she was not a party to the refer- 
ence does not take the case out of the ambit 
of the rule. 12 L. 408 = 32 P.L.R. 44 = 1931 L. 
126. This section contemplates an award made 
in a case where there has been a valid sub- 
mission to arbitration. Where the reference 
itself is impugned for want of consent of the 
parties interested an appeal will lie against 
the decree passed on the basis of the invalid 
award. (25 C.W.N. 832. Relied on.) 
34 C.W.N. 813. See also 58 C. (328 
= 35 C.W.N. 238=1931 C. 211. There must 
be strict conformity with the provisions of 
this section. 49 A. 178 = 24 A.L.J. 1036. 
Matters outside the arbitration proceedings 
are open to appeal. 39 M. 853 = 32 l.C. 881 = 
30 M.L.J. 465; 52 C.L.J. 298. Where Court 
did not pronounce judgment according to the 
award but in accordance with its mollifica- 
tions of the award, an appeal will lie from 
such a decree. 153 l.C. 764 = 1935 P. 109. 
Decree on an award overruling the objections 
of a party without giving him an opportunity 
to substantiate them by evidence is revisable 
but not appealable. 3 L.L.J. 487 = 20 P.L. 
U. 1922; 37 l.C. 400 = 3 O.L.J. 583. A second 
appeal is maintainable when the Court of 


first instance sets aside the award and passes 
a decree on the merits and the lower appel- 
late Court sets aside that decree and passes 
a decree in accordance with the award. 4 
O.W.N. 1085 (F.B.). See also 153 l.C. 764 = 
1935 P. 109. An appeal lies from an order 
directing a private award to be filed even 
though Court has passed a decree on its basis 
38 A. 380 = 35 l.C. 833 = 14 A.L.J. 481. But 
where Court had granted frequent adjourn- 
ments on the ground that the dispute had 
been referred to an arbitrator, such orders 
amount in substance to a reference by Court 
and no appeal will lie. 39 A. 401 = 15 A.L.J 

, An °, rd(>r refusing to file an award is a 
decree and i 8 appealable. 27 M. 255. Where 
the validity of the award is in question an 
appeal lies 11 C. 37 (41); 49 l.C. 262. Also 
when award is shown to bo illegal and void ah 
initio. 24 C. 469 (472); 1903 A.W.N. 159 But 
no appeal lies after passing a decree, even 
though award could have been set aside bv 

n r &isprl under section 30 3^1 

c. 822 = 18 T.C. 69. See aha 18 C L T 35 - 

™ C W.N. 626; 19 l.C. 405; 29 C.167 ll 
M.L.T. 34=31 T.C. 206. Cases where no’ an 
°r revision will lie. See 25 I C 583 — 

50 4 £?±o 88 aT M i 256= * 5 *£? 

845—9 S.L.R. 183; 104 IC 

202-1927 L. 362. When objections are 


overruled, no appeal lies. 1 P.L.J. 30(3- 
35 LC. 358. An order determining that 
there has been no valid reference to arbi 
tration is a decree. 25 C. 757 (F.B.); 18 A. 
442 (F.B.); 18 M. 423 (F.B.); 8 C.W.N. 
916; 29 C. 167; 33 C. 899. Where after the 
matter in dispute in suit was referred to 
arbitration and an award passed, the objec- 
tions of the petitioner were rejected and 
Court proceeded under to pronounce judg- 
ment according to the award, held, that the 
order was of an interlocutory nature and in- 
capable of being revised. 143 l.C. 309=34 
P.L.R. 651 = 1933 L. 692. Where there 
is no valid submission, tlie^re could be 
no award on which a decree could be made 
by the Court and if it is so made it is pass- 
ed on something which is not an award and 
is thereforo appealable. 174 l.C. 766 = 1938 
O.W.N. 475 = A.I.R. 1938 Oudh 154. An ap- 
peal against a decree on an award is incom- 
petent under the clear provisions of Sch. II, 
Cl. 16 of the Code, if the decree is not in 
excess of or contrary to the award. A re- 
vision is, however, competent. 35 P.L.R. 51. 

Revision. — As to cases where no revision 
lies, see 29 C. 167; 26 O.C. 107 = 74 l.C. 401 ; 
134 l.C. 30 = 1931 A.L.J. 906. But see 9 M. 
475. Revision lies on the ground of mate- 
rial irregularity. 11 P.W.R. 1916 = 31 l.C. 
700. See also 31 l.C. 458 (M.). As to when 
such decree ig liable to be set aside on revi- 
sion, see 2 L.L.J. 487 and 37 l.C. 400. 

Agreement to refer — Several Defend- 
ants REPRESENTED BY SAME COUNSEL AGREE- 

MENT signed by Pleader — Validity — Ap- 
peal. — Under Sch. II. para. 16 (2), what is 
open to challenge is not the award but the 
decree, and an appeal lies only if the de- 
cree is in excess of or not in accordance with 
tho award. Where three defendants are re- 
presented by one and the same pleader, whose 
vakalatnama authorises him to compromise 
the suit, and he signs the agreement of re- 
ference to arbitration as pleader, it has to 
be assumed that he signs it on behalf of 
all the defendants who have engaged him, 
unless he states that he so signs it only on 
behalf of some only or any of the defend- 
ants take any objection to the arbitration 
procedings. All the defendants are, there- 
fore, parties to the reference, which is 
valid and binding on all. The award cannot 
be challenged and no appeal, thereforo, lies 
from the decree passed therein. 152 l.C. 
8.38 = 1935 P. 16. 

Practice. — When objections are filed to an 
award, Court ought to give a chance to the 
party of proving his objection by evidence, 
and to deal with tho objections judicially- 
Court ought to accept the award of the arbi- 
trator as final as regards any statement made 
by him in the award as to the conduct of pro- 
ceedings, without taking evidence ifli the 
matter or finding that the evidence adduced 
in support of the objections is insufficient. 
152 l.C. 157 = 40 L.W. 364 = 1934 M. 619 = 67 
M.L.J. 377. 
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18. ( 1 ) Notwithstanding anything contained in section 17, at any time after 

Power of Court to pass ot awar d, whether notice of the filing 

interim orders. " as been served or not, upon being satisfied by affidavit 

or otherwise that a party has taken or is about to take 
steps to defeat, delay or obstruct the execution of any decree that may be passed 


NOTES. 

Oases under old Arbitration Act (1899). 
— When the legislature provided that an 
award on being filed was enforceable as if it 
were a decree of Court, its intention was that 
all the provisions of the C. P. Code applica- 
ble to the execution of decree should apply 
to an award so filed. 27 C.W.N. 660=1924 
C. 117; section 47, C. P. Code is applicable 
for purpose of appeal. 1929 L. 228. (See 
also 31 C.W.N. 1097 = 104 I.C. 808=1927 C. 
853; 56 M.L.J. 35; 1939 Cal. 482; 1938 Lali. 
177; 1937 A.L.J. 1141; 1938 All. 232; 41 
C.W.N. 1198; 1938 Pesh. 3; 1937 A.L.J. 1141 
and Statement of Objects and. Reasons.) 
Where Court is itself appointed to act as ar- 
bitrator, no separate award need be passed 
inviting objections. The award is itself a 
decree. 26 I.C. 355 (M.). Even after an 
award is enforced under the Arbitration Act, 
it is open to a party affected by it to sue 
for its being set aside on the ground that the 
arbitrator had acted wholly without jurisdic- 
tion. It follows, therefore, that the mere 
pendency of proceedings to set aside the award 
under the Arbitration Act is no bar to a 
suit for a declaration that the award is null 
and void and for a perpetual injunction to 
restrain the defendants from executing it. 
1935 Lnh. 76. Sec also 1935 Sind 184. 

Per Nxyofji, A.J.C. — Where an award filed 
by a party under section 15, Arbitration Act. 
is registered as such in tho High Court of 
Bombay and the Court on basis of the award, 
passes an order purporting to mortgage 
certain property owned by the other party 
situate beyond its jurisdiction, the order is 
valid in so far ns it records under O. 21, 
r. 2, C. P. Code, an agreement between 
the parties although tho High Court has no 
jurisdiction to entertain a suit to enforce 
the mortgage. The order is operative as 
mortgage of the property specified in it, but 
although binding on tho parties as an agree- 
ment it cannot be enforced by the Bombay 
Court as n decree ns it has no juris- 
entertain a suit on the mortgage. 
159 I.C. 739=1935 N. 250 (F.B.). 

Limitation. — For purposes of execution of 
an award filed in Court it is governed bv 
the period of limitation prescribed for exe- 
™ lon c1 of decree by that Court. 1927 C 
8o3. 8o, awnrd filed in a High Court is 

l B3 ' , T - imi,ation Act. 

1 , U. 853. An award made on a reference 

under the Arbitration Act becomes enforce- 
nhle as a decree only when it has been filed, 
and it is only then that the execution can 
Arise. Consequently an application to exe- 
cute an award more than three years from 
the making 0 f the award is not barred by 
limitation, if it is within three years from 
the date of the filing thereof. There i 8 no 
■provision of law which bars an application 


to file an award presented more than three 
years after the making thereof. 61 C.L J 
olo. 

Natlre ok Proceeding. — A proceeding un- 
der the Act is not a suit and does not end 
in a decree. The Act does not provide for 
the Court making an order filing or refusing 
to file an award. The awnrd is filed by the 
arbitrators arid unless it is remitted to 
them or set aside, it becomes enforceable as 
if it were a decree of Court. 10 I.C. 211 = 
5 S.L.R. 61. Provisions of C. P. Code 
if apply. 77 I.C. 868 = 1924 C. 117. 

Stay or Execution.— S tay of execution of 
awnrd cannot bo ordered. 12 Bom.L.R. 

860 8 I.C. 1/9. (Sec also notes under sec- 

tion 19, infra.) 

Filing of Award. — (i) Procedure for fil- 
ing award. 15 C.L.J. 110; 13 C.W.N. 63. 

( *>) Effect of filing awnrd. 40 C. 219. (Hi) 
Effect of not filing award. 5 I.C. 425. Cost 
of the filing award i9 in discretion of Court. 
27 I.C. 526 = 8 S.L.R. 136. Conditions under 
which awnrd can be made rule of Court. See 
56 M.L.J. 35. 

Estoppel. — If a part of an award is found 
to be invnlid as being in excess of the arbi- 
trators’ powers and is separable from the 
rest, the remainder of the award being good 
can be maintained and acted upon, while the 
excessive part of the award enn be doclarcd 
to be unenforceable. But if a party has taken 
advantage of the invalid part of the award 
lie is estopped from setting up that this 
clause of the award is invalid. 1935 Rang. 
•*>4. 

Appeal. — No appeal lies against an order 
under the Arbitration Act as the orders are 
neither decrees nor appealable orders under 
sections 104 and 146 of the C. P. Code. 
There can be only n revision under section 
115 of the C. P. Code. 10 I.C. 211; 19 I.C. 
405 (Cab). The proceedings for enforce- 
ment of an award under section 15, Arbitra- 
tion Act. aro governed by section 47, 0. P. 
Code, nnd an appeal is competent from an 
order rejecting such application. The fact 
that, an objection was raised that the award 
was given without jurisdiction does not pre- 
clude the applicability of section 47. 151 I.C. 
881=1934 Lnh. 49 = 35 P.L.R. 635. 

Sec. 18. — “In following the C. P. Code, 
section 17 seeks to amend the existing law 
to places where the 1899 Act is in force in 
another manner. At present under that 
Act, an award is immediately enforceable 
as a decree, and one High Court has held 
that it may be executed under section 15 (1) 
of that Act, even though the notice of filing 
under section 11 (2) has not been given. 
This position is at variance both with the 
Code, and with the English Law and it is 
now proposed to make the decree only after 
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upon the award, or that speedy execution of the award is just and necessary, the 
Court may pass such interim orders as it deems necessary 

( 2 ) Any person against whom such interim orders have been passed may 
show cause against such orders, and the Court, after hearing the parties, may 
pass such further orders as it deems necessary and just. 

19. Where an award has become void under sub-section (3) of section 16 

or has been set aside, the Court may by order super- 
sede the reference and shall thereupon order that the 
arbitration agreement shall cease to have effect with 
respect to the difference referred. 

CHAPTER III. 

Arbitration with interventon of a Court where there is no suit pending. 


Power to supersede arbi- 
tration when award becomes 
void or is set aside. 


20. (1) Where any persons have entered into an arbitration agreement 

. . before the institution of any suit with respect to the 

Court'arbitration'agreement subject-matter of the agreement or any part of il. 

and where a difference has arisen to which the agree- 
ment applies, they or any of them, instead of proceeding under Chapter TI, may 
apply to a Court having jurisdiction in the matter to which the agreement relates, 
that the agreement be filed in Court. 


NOTES. 

the time for challenging the award has ex- 
pired or when such a challenge if made has 
been rejected. This section taken from the 
English rules of Court, is a corollary to 
section 17 in the sense that it enables the 
Court to counter in the interval any action 
designed to defeat the subsequent execution 
of the decree.” (Statc.metit of Objects and 
Reasons.) 

Skc. 19. — Provides that where an award 
becomes void or is set aside, the Court may 
supersede the reference and order that the 
agreement shall cease to have effect with 
respect to the particular difference referred. 
The clause generalize the provisions of 
paragraph 15 (2) of the Second Schedule 
to the C. P. Code. (See notes under 
sections 16 and 17, supra.) 


Sec. 20. — Is based upon paragraph 17 i 
the Second Schedule to the C. P. Code, 
allows the parties to an arbitration agrei 
ment or any of them to initiate the referem 
proceedings with the assistance of the Cour 
(Statement of Objects and Reasons.) 

Changes by the Select Committee- 
Ihc change made in sub-clause (5) appli< 
such of the other provisions of the Act ; 
may be applicable to the arbitration pre 
ceedings under this chapter and not mere! 
the provisions of Chapter II. (Rep. c 
Scl. Lorn.). * 

Cases under old Act, C. P. Code, Sch 
il : Scope op Section . — See 137 I r ic 

~mt^ 9 The use o{ the w <>r 

m I- hC rU,C sho ™ s * hat the Provisior 

urv « t n n wV >crm 7 S , s,ve A and not mand; 

r >- « O.W.N. 71. An annlicatir 
under section 20 asking the Court to file a 
agreement to refer a dispute to arbitratir 
does not amount to a suit within the meai 

*5* 80 of the Code. 13 L 67 

- cction 20 does not apply where there is 


pending suit which affects the subject- 
matter of the reference to arbitration. 30 
C. 218 (226); 115 P. R. 1912=15 T.C. 140. 
See also 17 P.R. 1911=9 I.C. 195; 40 I.C. 
38=4 O.L.J. 131; 54 B. 197=31 Bom.L. 
R. 1403=1930 B. 98. Where there is no 
matter of difference between parties there 
can be no reference. 30 C. 831 ; 21 B. 335 
(342) ; 2 A.L.T. 493; 11 C.W.N. 1152. No 
reference in anticipation of future diffe- 
rences. 12 T.C. 639= 5 S.L.R . 92. Where 
an agreement relates to the division by metes 
and bounds of revenue-paying land wherein 
there is also a dispute between parties as 
to title, the lands concerned can be validly 
made the subject-matter of an award and 
a decree. 122 I.C. 724. 

Applicability of Section. — Where a con- 
tract of insurance between the parties is 
finally accepted in a presidency-town and a 
clause in the contract provides for a refe- 
rence to arbitration in case of a dispute 
arising as to any right or liability of either 
party, the provisions of the Indian Arbitra- 
tion Act would be applicable. 1937 A.L.J. 
**8=1937 A. 208. Where an award is made 
by arbitrators under the Arbitration Act, 
under an agreement contained in a contract 
between - the parties, an application to file 
such an award cannot be made. An agree- 
ment of that kind falls under section 20, and 
the proper procedure is to apply to the 
Court for enforcing that agreement, and the 
Court is then to make an order of reference. 
38 Bom.L. R. 607=1936 B. 401. 

Essentials of a Valid Agreement to 
refer. — Agreement should be in writing. It 
is not necessary that it should be in form of 
written contract signed by parties so as to 
be an instrument or document. But it is 
necessary that there should be some writing 
which should embody the whole of the agree- 
ment. 1935 A.L.J. 998=1935 A. 886. The 
agreement to refer must clearly define the 
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(2) The application shall be in writing and shall be numbered and regis- 
tered as a suit between one or more of the parties interested or claiming to be 
interested as plaintiff or plaintiffs and the remainder as defendant or defendants 
if the application has been presented by all the parties, or, if otherwise, between 
th e applicant as plaintiff and the other pa rties as defendants. 

~~ T ~ NOTES, 

powers of the arbitrators. 16 C. 482; 11 
C. 232. Section 20 does not require that 
arbitrators should necessarily be named, in 
the agreement. 35 P.R. 1911=9 T.C. 655. 

Arbitrators who are left for future election 
cannot be said to be “named” in the agree- 
ment. 20 B. 232 (236). The application 
need not be made by the parties in person or 
by their respective pleaders specially autho- 
rized in writing in this behalf. See 24 C. 

459. The application is not a suit though 
it has to he registered as a suit. 61 T.C. 

390=6 P.L J. 287. 

Ali. the Parties interested. — The parties 
who arc materially interested in the suit 
should join in the application. 10 W.B. 

171; 17 C. 37; 4 C.L.R. 65; 24 A. 229. 

An award on a reference not agreed to by 
all the parties interested is invalid in law 9 
C.W.N. 873. See also 17 M.L.J. 394. But 
see 33 C. 899 and 11 C.W.N. 1152. The 
agreement for reference must be executed 
bv all the interested parties. 38 T.C. 577 
=9 Bur.L.T. ^ 253. Tn a suit for winding 
up a partnership, a petition to refer the suit 
to arbitration must meet with the consent 
of all the parties. 26 M. 47; 22 A. 135. 

The father of a joint Hindu family in his 
capacity of managing member can refer to 
arbitration the partition of joint family pro- 
perty. 16 A. 231. Mother though de facto 
guardian of Muhammadan minors is not 
competent to agree to reference to arbitra- 
tion affecting minor’s property. 47 C. 713 
=26 C.W.N. 246. The guardian mother 
or minor has authority to agree to refer the 
disputes that have arisen inside the family 
to *’ 1 ' c decision of arbitrators under para. 17 
(1), if she finds that it is for the benefit of 
the minor. A.T.R. 1939 Cal. 557. Where 
one of two appointed guardians consents to 
the agreement to refer to arbitration subse- 
quently but not at the time of agreement 

t'c a § 45 Cment ' s not valid. 47 C. 713=57 

Reference to Arbitration after suit — 

— Procedure. See 45 B. 245=59 I C 53—2? 

atrree ' f 048 *'*, Tf partics to a pending suit 

?o wifi 1 ref V hc T att . cr to arbitration and 
to withdraw the suit then pending, and the 

suit is subsequently withdrawn in pursuance 

filrdTn,! a S r £. cmcn \ the agreement can be 
filed under this section. 152 T.C. 614=1935 

843 59 ‘ ° lso 18 Lah - 433=1937 Lah. 

Hie words "sufficient cause” occurring 
in para. 17 (4) of Srh TT r o 
Code, cover all the grounds ^’f justice 
equit> and good conscience on which z Court 

to be fi1ed agr Tf C ?i Cnt Sh ° u,d not he ordered 
to be filed. If the circumstances show that 

< 7 C -° tla tbe arbitrators be not partial to the 

plaintiff, they cannot command the confi- 


dence of the defendant, it would be wholly 
inequitable to compel the defendant to sub- 
mit himself to their arbitration, and there 
is, therefore, sufficient cause for the Court 
to refuse to order the agreement to refer 
to arbitration to be filed. 170 I C 490— 
1937 O.W.N. 792= A. I. R. 1937 0 . 4377 
Where the arbitrator is fully aware of the 
terms of the order of reference, accepts 
the office of the arbitrator and actu- 
ally . decides the controversy between the 
parties by giving an award, the mere 
fact that the order of reference was 
not formal|y communicated to him is 
a mere trifling irregularity, and would 
not vitiate the arbitration. 167 T C 
171=1937 A.L.T 29=1937 A. 141 (F.B.). 
i also where the order of reference itself 
docs not fix the time within which the award 
should be filed, but the Court subsequently 
fixes a time-limit and calls upon the arbitra- 
tor to file an award within that time and 
the award is filed. (Ibid.) Unless there 
has been such a delay as to lead to the infe- 
rence that the partics had abandoned the 
reference to arbitration, anything short of 
that inference cannot cut down the statutory 
period of limitation and the right to have 
the agreement of reference filed in Court. 
1933 L. 18. .V<v also 1933 R. 331. Where 
the conduct of the parties, coupled with the 
long and unexplained delay of six years 
amounted to a cancellation of the agreement 
to refer their disputes to arbitration the 
agreement could not be filed. 54 T.C. 126. 
The Court has no discretion to refuse to 
make the reference to the arbitrators nomi- 

™i cd by t,,c par,ics -. 61 T.C. 390=6 P.L. J. 
287. Court has no jurisdiction to make the 
order of reference except to all the specified 
arbitrators. An agreement to refer be- 
comes void if anv one of the arbitrators 
die or refuse to act. 42 I.C. 911 (1)=1! 
Bur.L.T. 160; 44 T.C. 866= 71 P.R. 1918. 
SVc also 1933 L. 18; 1933 R. 331. But ser. 

40 I.C, 38=4 O.L.J. 131. (Court can 
substitute another in his place sec section 9. 
supra). Court will refuse to file an agree- 
ment in case the arbitrators named in it 
decline to act. 12 Beng.L.R. App. 13. 
See also 19 Pat. 927. But where there is a 
distinct provision by which a party is autho- 
rised to appoint another in the place of the 
one refusing to act, the agreement to refer 
would still hold good. 155 P.R. 1919=51 
I.C. 636. The effect of the refusal to act 
of the sole arbitrator named by the partics 
on the agreement to refer to arbitration is 
a question of intention in each case, depend- 
ing on whether the dominant intention of 
the parties was that the matter should be 
referred to arbitration, the personnel of the 
arbitrator being merely a subsidiary ques- 
tion or whether the essence of the agreement 
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was to refer the matter to the arbitration 
of a particular person and him alone. 1 he 
fact that the arbitrator is named in the same 
or a subsequent agreement is by no means 
conclusive. 1933 L. 18. Court cannot give 
a direction that in case of difference of 
opinion, the opinion of the majority must 

prevail. 1926 M. 1183=51 M.L.J. 440. 

Where the order of reference itself does 
not fix the time within which the award 
should be filed, but the Court subsequently 
fixes a time limit and calls ppon the arbitra- 
tor to file an award within that time and 
the award is filed, the irregularity, if any, 
would not affect the validity of the award. 

167 I.C. 171=193 7 A.L.J. 29=A.I R. 
1937 All. 141 (F.B.). Where the arbit- 
rator is fully aware of the terms of the 
arbitrator and actually decides the contro- 
versy between the parties by giving an award, 
the mere fact that the order of reference 
was not formally communicated to him is 
a mere trifling irregularity and would not 
vitiate the arbitration. 1937 A.L.J. 27=1937 
All. 141. Court acts with material irregu- 
larity if it does not strictly comply with the 
terms of the agreement to refer to arbitra- 
tion. 35 P.R. 1911=9 l.C. 655. On this 
sub-clause (4), see also 122 I.C. 237=3 


P. 443. 

Revocation of Agreement. — A party to 
a reference can onlv revoke his submission 

W 

on good grounds. 17 C. 200. See also 20 
A. 145; 27 M. at 115. The cause for revok- 
ing submission should be urged when a 
notice is issued under section 20 and need 
not be deferred till the award is completed. 
1933 Sind 68. Consent to reference being 
obtained by misrepresentation is ground for 
revocation. 50 I.C. 637. So also relation- 
ship of arbitrator to one of the parties. 1933 
Sind 68. A reference once made cannot 
be arbitrarily revoked. 29 A. 49; 20 A. 
145; 27 M. at 115. See also 39 I.C. 349= 
12 P.R. 1917. * As to what is good cause 
for revocation, see 10 B. 381; 17 C. 200; 29 
C. 278. If one party to a submission has 
been guilty of such laches as to entitle the 
other party to repudiate the submission, the 
latter will not be deprived of his right to 
repudiate merely owing to the absence of 
formal legal notice of revocation. 134 I.C. 
733=33 Bom.L.R. 1022=1931 B. 529. 
1 arties prosecuting case before arbitrators 
cannot afterwards challenge the award on 
ground of jurisdiction. 42 A. 661 = 18 A. 
L.J. 644. After reference is made the suit 
cannot be withdrawn. 9 A. 168. A Judge 
can . act as arbitrator by consent of the 
parties. 26 M. 76; 23 B. 752. When he 
so acts, no appeal will lie from his decree 
10 C.W.N. 835; 4 A.L.T. 89. 

Umpire.— As to the power of Court to 
appoint an umpire, see 8 A. 64. As to vali- 

re s- 

lecU'on B - 529 (2) 

C. C. M.— 14 


Appeal. — A decision passed under this 
section is a decree and an appeal lies 
therefrom. 22 M. 229. An order refusing 
to file an agreement is not appealable. 5 A. 
333 (F.B.). But see 9 M.L.J. 10. Where 
an agreement to refer to arbitration was 
filed but, on the arbitrators failing to act. 
Court revoked the order of reference and 
dismissed the suit, held, the order of revo- 
cation was not appealable. 48 A. 27=23 

A. L.J. 891. No appeal lies from a decree 
passed on an award arrived at under para. 17 
except in so far as it is at variance with 
the award. 160 I.C. 1075=1936 L. 617. 

Pleader’s Fee in Oudh. — Proceedings 
before an arbitrator and proceedings subse- 
quent to the award are all proceedings in 
the matter of an application made hv a party 
and according to R. 289 ( 6) of the Oudh 
Civil Rules only one-fourth of the fee pay- 
able to pleaders in the case of suits decided 
on merits on contest can be taxed. 7 O.W. 
N. 97=1930 O. 89. 

Cases under old Act, C. P. Code, Sch. 
II, Para. 20. — The arbitrators need not be 
made parties to an application under this 
para. 14 P. 855. This section was devised 
for the purpose of enabling any Court hav- 
ing jurisdiction, where the subject-matter of 
the award lies within more than one juris- 
diction, to direct the award to be filed. 37 

B. 442=15 Bom.L.R. 362. In order that a 
Court may order an award relating to im- 
movable property to be filed, it is necessary 
that Court must have jurisdiction over the 
whole of the subject-matter of the award. 
And it is not open to it to pass a decree in 
terms of a portion only of the award. (55 
M. 689, Rcl.). 55 A. 542=143 I.C. 571= 
1933 A.L.J. 741 = 1933 A. 380. There is no 
law preventing an applicant to file an award 
made without the intervention of the Court, 
from objecting to a portion of the award. 
At the same time there is no provision 
entitling an applicant to ask the Court to 
file a part of the award. 38 P.L.R. 86=164 
I.C. 543=1936 L. 682. Whether it is open 
to a Court to separate a portion of the 
award from the rest of it and proceed to 
pass a decree only in respect of a part? 16 
P. 34=17 P.L.T. 835=1937 P. 214. But 
see 39 Bom.L.R. 159; 9 R. 480 (485)=1931 
R. 252 (F.B.) (noted infra, under heading 
‘jurisdiction’) . A private award partition- 
ing the joint property by metes and bounds 
including agricultural land cannot be filed in 
Court as part of the award relates to the 
partition of agricultural land, over which 
the Civil Courts have no jurisdiction under 
section 158 (2) (xz'ii) of the Punjab Land 
Revenue Act. (22 I.C. 381, Foil.) 143 
I.C. 143 (1)=34 P.L.R. 454=1933 L. 732 
(2). See also 17 R.D. 36=14 L.R. (Rev.) 
35. Para. 20, C. P. Code, unlike paras. 1 
and 17, does not require that the reference 
should be in writing. The language of that 
paragraph does not require that there should 
he a, written reference. All that is necessary 
is that the Court must be satisfied that the 



106 


Thk Civil Court Manual (Imperial Acts) . 


[S. 20 


. , NOTES, 
matter 11,1(1 been referred to arbitration, that 
an award had been made thereon and that 
there was no ground or proof which would 
vifate the award. 133 I.C. 531=1931 A. 
751. See also 33 P.L.R. 934. An award 
alter dealing with certain ornaments which 
were ordered to be distributed among the 
parties stated : "or if any one desires to pur- 
chase them the market price of all these 
ornaments should be assessed and deducting 
the amount of his own share distribute the 
balance equally among the other sharers.” 
So also in respect of a house it was provided 
that it should be sold to one of the sharers, 
and that he should pay the other sharers 
their shares in the sale price. Held, that 
the provisions in the award could not be 
held to be bad for indefiniteness and that 
the award was not invalid on that account. 
The most that could be said was that the 
award was only declaratory in that respect 
but that was no reason for refusing to file 
it. 39 Bom.L.R. 159=T.L.R. 1937 Bom. 
338. Where in an application to file an 
award, a nrayer is added that a portion of 
the award is invalid and therefore in the 
final decree that may he nassed on the award 
that portion should not be included, the ap- 
plication is competent as the main prayer to 
file the award is in accordance with law. 
and the Court could either ignore the subse- 
quent illegal prayer or allow the applicant 
to amend lus application bv deleting such 
prayer. 38 P.L.R. 86=1936 L. 682. The 
powers of Court in a proceeding under this 
rule arc exhausted as soon as it decides 
either to file the award or refuses to file it 
47 I C. 960= 5 O.L. r. 471. The provision, 

are not superseded bv section 
f !'’ c Bekhan Agnculturists’ Relief Acts. 

8 B. 20. I here is no provision in the Land 
Revenue Act, or ,n the C. P. Code, which 
would give a Court hearing cases under the 
Land Revenue Act, jurisdiction to entertain 
an application under this section. MLR 

“LtKf? R . n -, 36 • Thc word 

"matted in i ? Jr W,der „ U . ,an thc c *Pression 
matter m difference in section 21. 12 

I.C. 639= 5 S.L.R. 92. Where a dis- 

L to ” ,on(, y obtained by 
bribes taken dishonestly from thc public 

is referred to an arbitrator and an 
fnTour^noT^ th S awar t d cannot be filed 

149 T C ioV C A Cr i e passcd hereon. 

493. * 396 =1934 A.L..T. 1256=1934 A. 

m^ ING in AS L DE FX r AR T F - PROCEEDINGS.— 
award i • .• n a PPhcation to file an 

VPPhf tinnwal' ’adioTrntd Xicc "ll,'’ 
absent and r.r parte proceedings were taken 
the applicant up to that date, and the obicc- 

%SSrS& °o n f X 'T Mr'Jc a nro d c £ 
Md, that the objector 1,a^a P p r p°c C aredT: 


excent n an fi o al | °T T Was p ? ssed a ^ inst hint, 
except an order to proceed ex parte against 

set™ aside™* Cnt,tlcd l ?. th « Proceedings being 
set aside on an application to that effect 

hemg ma de. 40 P.L.R. 233=1938 Lab. 

A ward— An award made out of Court 
becomes effective from thc date when it is 
made and not from the date when Court 
-1937 $ ,cd in Court. 166 I.C. 947 

r 1 , /. 7 - A document although 

headed an award and signed bv the arbft 
rators, which merely recommends a solution 
of the questions referred, will not be treated 
as an award. \\ C. 356. A settlement re- 
cordcd by a person asked to act as mediator 
and agreed on by the parties, is not an 
award and if at all it is operative it is so 
only as a contract as between those who 
,a » * , *" ed '*• S3 I.C. 283 (M ) ■ 48 P 

Jion thr 15 ! 28 T k C - 298 ina^ 

thp arbitrators appointed without 

the intervention of Court the procedure of 
the arbitrators was in accordance with the 
express Wishes of the parties and this was 
strongly corroborated by thc fact that thc 
pa | ! n t ' es at jested the award, even though 
some of the property was not partitioned. 

cannot I>c said that thc award was in- 
comp' etc 150 I.C. 288 ( 2)=I934 L. 305 
(I). When an award has been lost, a Court 
can take secondary evidence of its provisions 
and pass a decree 15 M. 99. See. also 1 

- T , An award which is 

partlv within and partly exceeds the terms 
ot the submission to arbitration cannot be 
enforced. 3 M. 68. An award may be 
delivered bit by bit where the agreement to 
refer provides for it. 4 C.L.R. 92. See 
22 J\. 224. A suit for a declaration that an 
a ' va /, d '™ s fraudulently passed does not lie 
M If Ihcre was no matter in diffe- 

rence between the parties, there could be no 
reference and award. 30 C. 831 • 16 C 
482 ; 31 C. 203; 29 M. 44; 27 A.’ 526; 0 

259 But see 9 Bom.L.R. at 

i • i A , c ? l,rt should ref us# to file an award 
which deals with the matters not referred to 

?I?; ,ra,,on - 29 M. 303 See also 16 Pat. 34= 

lur? at ' 2 4 f as to whether it is open to 
the Court to separate a portion of an award 

from the rest of it and proceed to pass a 
decree in respect of a part). An order re- 
jecting an application to file an award is 
p decision that thc award is had in law. 

L 960 i .22 Bom.L.R. 
* 377 — ^3 3 29. The rejection of an 

application to have an award filed in Court 
is no har to a regular suit to enforce thc 
rights created by the award. 55 M. 689= 

139 I.C. 877=62 M.L.T. 550. If a party 
to an arbitration proceeding fails to take an 
objection to thc absence of one out of several 
arbitrators, he will be deemed to have 
waived his right to take objection to thc 
whole of the irregularity caused thereby and 
*he award must be filed. 67 I.C. 866=1922 
C. 181 (1). So also where in an application 
under this section the value for the purpose 
of jurisdiction is fixed. The valuation ca*- 
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not he questioned in execution proceedings 
when the objection is not taken in the award 
proceedings or in any appeal arising there- 
from. 1936 L. 63. Where a dispute be- 
tween a Company and two others was re- 
ferred to arbitration and a decree was 
based on the basis of the award hut an ob- 
jection was taken in execution on the ground 
that the parties had not agreed to be bound 
by the procedure under the Arbitration Act, 
held, (1) that the decree was not on the face 
of it a nullity; (2) that in any case the 
objection was not one which could he enter- 
tained by the executing Court. 140 I.C. 
180=1933 L. 46. A plaintiff who has not 
carried out what he was directed to perform 
under the award cannot sue to enforce that 
part of the award which is favourable to 
him. 22 C.W.N. 66=27 C.L.J. 486. 
Where a person consents to he hound by an 
award although it is made during the pen- 
dency of the suit, the award is binding on 
the parties. (3 L. 2%, Rel. on.) 131 I.C. 
126=1931 L. 594. On a private reference 
to arbitration an award which is passed by 
the arbitrators and which does not partition 
agricultural land hut only settles the shares 
of the parties can be validlv filed in the Civil 
Court. 81 P.W.R. 1918=45 I.C. 166. See 
also 1933 I -all . 732=34 P.L.R. 454; 17 R. 
D. 36. Award alleged invalid — Decree on 
original cause of action may he granted. 33 
T.C. 494=68 P.W.R. 1916. Section 20 does 
not limit the time for the issue of notice 
thereunder. 21 I.C. 298=310 P.L.R. 1913. 
An application to file an award under this 
para, is a suit within the meaning of section 
16 of the Provincial Small Cause Courts Act 
158 I.C. 1102=1935 S. 208. It is not 
within the jurisdiction of a Small Cause 
Court to file an award which, though it 
directs payment of money within the limits 
of its pecuniary jurisdiction, goes on to 
declare the dissolution of marriage between 
the parties. .See section 40. infra. A Civil 
Court can accept the award passed on refe- 
rence to arbitration by parties in a dispute 
as to the demarcation of boundaries under 
Sf 1 * 0 !! 41, U. P. Land Revenue Act, 1901. 
',P. IC- 193=6 O.L.J. 84. The expression 
subject-matter of the award” means the 
whole matter dealt with and decreed by the 
auar.l and not any particular portion'. 51 
• I.C. 53=10 L.W. 57; 12 T.C. 639. A suit 
lies on an award even though it has not been 
hied in Court under section 20 within six 

t^t°;nn hS A aS . r T l r red * y Art - 178 of the Limi- 

tation Act. 2 L.W. 230=29 I.C. 49 ; 42 

I.C. U6=4 O.L.J. 487; 27 I C 31 — 7 

madp L ’T’- 279 ‘* W,lere an award has been 

of Sci, n "r p mp r , ory undcr P ara 20 
Ot Ncli . IT, C. P. Code, to refer it to a 

Court for making it a rule of the Court • it 

I s optional to do so. It can be used as an 

w rTb R £ 1 ° R D - 20 — 1940 A 

29%tV h ^«oI i ^ of 3^ 1 p 9 V 7 ,i l; 


237 Arbitrators need not even give reasons 
for’ their decision and are not even hound 
to record anything of the proceedings. I hey 
mav even ignore any position advanced by 
the parties, as an award is not a judicial 
decision. 17 I.C. 33=1012 M.W.N. 1076 
(23 M.L.T. 290 ; 38 C. 143, Ref.). Nor 
are they bound to decide a point if the parties 
show by their conduct that they did not 
want a formal decision thereon 17 I.C. 33 
= 1912 M.W.N. 1076. But they are hound 
to decide all matters in dispute in their 
award and their failure to do so cannot he 
Condoned because the Court does not sustain 
a contention not dealt with by them. 
17 I.C. 33=1912 M.W.N. 1076. Where 
arbitrators were appointed to partition cer- 
tain property hut they did not divide the 
debts outstanding but directed one party to 
pav the other a lump sum as the cash equi- 
valent of his share, held, that the arbitrators 
had travelled outside the provisions of the 
submission and that the award could not be 
filed. (27 A. 526, Ref.) 137 I.C. 198= 
1932 A.L.J. 331 = 1932 A. 348. An award 
partitioning joint family property, made on 
reference by only some members of the joint 
family is a valid award which can he filed 
under this para, and is binding on those 
members who actually join the reference and 
can be enforced against them. The mere 
fact that some members of the joint family 
do not ioin, docs not make the award in- 
valid. The award may or may not he set 
aside at the instance of third person but 
that it is not a matter which enters into 
consideration in proceedings under section 20. 
1936 Pesli. 96. A person who is a stranger 
to the submission to reference and under ik> 
obligation to abide by the award could not 
avail himself of it and could not be said to 
be a person interested in the award. 69 I.C. 
714=26 O.C. 1. A Court is competent to 
pass a decree on an award as modified by 
a lawful compromise filed by the parties and 
that from a decree so passed no appeal lies 
except in so far as the decree is in excess 
of or not in accordance with the award so 
modified. 25 O.C. 213=68 I.C. 209 (31 C. 
516; 45 B. 245; 37 B. 693; 2 L. 114; 27 A. 
526 ; 29 M. 303; 4 Pat.L.T. 394; 30 P.R. 
1914 ; 21 C.L.J. 248, Ref ). An award made 
in arbitration cannot be remitted to the 
arbitrators without the intervention of the 
Court. 7 Bur.L.T. 287=24 I.C. 132. A 
settlement made by arbitrators cannot be re- 
opened in order to show errors in the account 
except on the ground of fraud. 38 M.L.J. 
247=43 M. 429. On this rule, see also 23 
S.L.R. 349=116 T.C. 102=1929 Sind 107; 
7 O.W.N. 815=1930 O. 432. Where a 
party agreed to be bound by the decision of 
a Committee and although the Committee 
had no power to delegate its power of dis- 
posal to a new tribunal, it left the matter 
to some of its members ; held, that the award 
of the members to whom the matter was 
delegated was not binding on the party. 133 
I.C. 531=1931 A. 751. 



108 


The Civil Court Manual (Imperial Acts) . 


[S. 20 

to b, X?ZtX' ?r ,h ^' 

them to show cause within the time'spedfied in Te ^ W ' n S 

should not be filed. specihed >n the notice why the agreement 


6 B. 


NOTES. 

Sf.c. 20 (3).— 8 A. 340 (351) 

663 (666) ; 28 B. 287; 16 A. 231. 

Filing award — Representative Action- 
Form of notice.— Where an application has 
been made for filing an award notice must 
be given to the parties to the arbitration 
other than the applicant. In the case of a 
representative action it is not necessary to 
give separate notices under C. P. Code. 
Order 1, rule 8 and under section 20 of this 
Act. 149 I.C. 324=35 Bom.L.R. 1101= 
1934 B. 6. 

Jurisdiction. — The words ‘Court having 
jurisdiction over the subject-matter of the 
award’ occurring in para. 20 of the second 
schedule to the C. P. Code, do not mean 
that the Court must have jurisdiction over 
the whole of the subicct-matter of the award. 
The question of the existence or absence of 
jurisdiction should be decided in accordance 
with the general provisions in the body of 
the C. P. Code. The result would be, that 
if a suit to enforce the award would lie then 
an application for the award to he filed will 
also lie. A liberal construction could be 
given to the provisions in the second schedule 
of the Code for filing an award. Where the 
award referred to properties both within and 
without British Tndia, it was held that the 
Court, to the extent to which it would in 
virtue of section 17. C. P. Code, have juris- 
diction. hail power to file the award and to 

& vc \ c T c r dinpr,v - TLR - 1940 

Nag. 225=1940 N.L.T. 71=A.T.R. 1640 

Nag. 191 Per Paqe, C.J., and M\a Bn, /.. 
in the order of reference.— Wlicre a part of 
an award made in an arbitration without the 
intervention of Court deals with property 
outside the jurisdiction of the Court which 

if tbat P»rt is separ- 
able without disturbing the basis and equili- 
brium of the award as a whole, the Court 

dc l CtC , bat ?? rt «nd order the 

7*, to b £ Merely because the award 

th? LrJ.S- 8 ?" 16 ™ at ! Crs w,,icH arc not within 
the jurisdiction it does not follow that the 

award he filed 39 Bom.L.R. 159; 

?58 T • JH ( F B ■ > See aho 

55 M T Sl T d 184; 1936 L. 704; 

Sind f '5Q ^ 2 T> . 550 See. also 1938 

n^fner r rd *- a,Iott i njr businC! * *o one 
partner and directing others to pay dues and 

S U, ^ C d ~/s to the forVcr in fixed 
r ,S i° n for payment of fixed 
Fnfnrr M Vi-* dam | gcs on default— Legality— 

To mnd?f ,tV c° f JWard-Powcr of Court 

nart?es d f 7 S " 1940 MWN - 879. Tf 
parties to an agreement- to refer 

a dispute to arbitration leave a con- 

£ 8 SSeSS? V,ded - f0r ’, thc Co,,rt wi » 

L ^/l\ COn5,5tcntly wi,h thc agrec- 

twinrC rt Tht k ? S a P r 9Y is ' on for such con- 
tingency. The lacuna, if any. is to be filled 

b> parties themselves, and not by the Court 


Where therefore parties agree to refer their 
dispute to arbitrators nominated by each 
party but the agreement does not make any 
provision for the nomination of an arbit- 
rator in case any arbitrator already nomi- 
nated refuses to act. and one of the nomi- 
nated arbitrators refuses to act. the Court 
has no power to make the necessary ap- 
pointment so as to make the agreement 

o?7 a, i\ c and cffcrt ual. A.I.R. 1938 Lab. 
859. The question whether the charge over 
immovable property was or was not the 
subject-matter of the reference is not mate- 
rial m considering whether the Court has 
jurisdiction to entertain an application under 
this section. Tf the subject-matter of the 
award refers to a charge on immovable pro- 
perty outside the jurisdiction of a Court to 
which an application is made under this 
para , it ftriwa fane ousts the jurisdiction of 
that Court in view of the provisions of 
C. P. Code, section 16. (51 C. 361 (P.C.). 

Rel. on; 30 M. 478, Expl. and Dist.) 25 
S.L.R. 204. On the ouestion of jtiri^dic- 
tion. see 51 T.C. 53=10 L.W. 57; also 136 
T F. 4-15—13 Pat.L.T. 169 (Agreement to 
refer under section 152, Companies Act). 
The refusal to refer to arbitration on the 
part of the other par tv is a fundamental 
part of the cause of action in an application 
under section 20 to have the agreement filed 
m Court. So where such refusal took place 
m Lahore, Courts in Lahore have Jurisdic- 
tion to entertain the application, though the 
proposed arbitrator might have resided else- 
where and the cause of action relating to 
other reliefs arose elsewhere. 1933 L. 18. 
Jurisdiction — Agreement for reference — 

Application for filing — Refusal by some 
arbitrators to act — Power of Court to order 
agreement to be filed. See 11 O.W.N. 1188; 

11 O.W.N. 12=1934 Oudii 67. An agree- 
ment for reference to arbitration cannot be 
filed in a Civil Court under para. 17, Sell. TT. 

C. P. Code, if some of the matters included 
therein arc within the jurisdiction of the 
Revenue Court only and there arc actually 
suits pending in such Court with respect 
to some of them. 40 P.L.R. 966. 

Rf.s- judicata. — The contention that a 
decree passed not in a suit but in proceedings 
under Sell. T I, C. P. Code, does not operate 
as res judicata, has no force. The decree 
gives effect to the award and must be held 
to be as binding on the parties as any other 
decree passed in a suit whether with or 
without consent. 42 P.L.R. 77=A.T.R. 
1940 Lah. 107. 

“Person Interf-Step in award”.— The 
arbitrator is not “a person interested in the 
award” within the meaning of this section. 
Therefore an application presented by him 
for filing the award cannot be treated as one 
under section 20. 1935 L. 134. 
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Stamp— In proceedings under section 20 
an unstamped award may be admitted in 
evidence and filed in Court after paying the 
penalty under the Stamp Act. 66 T. R. 
1913=20 I.C. 491. (12 M. 331, Dist.. 

Court-fee.— This is the same as that for 
an application. 10 C. 11. An order direct- 
ing an award passed in an arbitration out of 
Court to be filed is neither a decree nor an 
order having the force of a decree. An 
appeal therefore need only be stamped with 
a Court-fee of Rs. 2 under Art. 11, Sch. II 
of the Court-Fees Act. It need not be 
stamped ad valorem on the value of the 
appeal. 25 A.L.J. 741; 9 L. 380, Foil.; 

33 C. 11, Dist.) 6 Luck. 703=139 
I.C. 622=9 O.W.N. 800. See also 5 All. 
333. 

Registration. — An award affecting im- 
movable property which by law requires 
registration cannot be filed unless registered. 
See I.L.R. 1939 Nag. 607=1939 N.L.J. 
375=1939 Nag. 233 (F.B.) ; 1940 Lab. 107; 
1935 O.W.N. 1141 ; 1932 All. 154; 1938 All. 
88 ; 1937 Cal . 201 . 

Limitation. — Six months from date of 
award which is the time when it is given to 
the parties. 9 C. 575. Applicant cannot 
claim the benefit of section 6 of the Limi- 
tation Act. 1 R. 256=76 I.C. 493=1923 R. 226. 
Under special circumstances section 5 and 
'“section 14 of the Limitation Act may be 
applied. 38 A. 85=31 I.C. 899=13 A.L. 
J. 1115. Application under this section is not 
the only remedy open to a person in whose 
favour award is made. He can file regular 
suit, and Art. 178, Limitation Act, will not 
apply. 1936 L. 134. Where in - an appli- 
cation for filing an award one of the party 
respondents in whose favour also the award 
had been made applied to the Court to be 
transposed as applicant but it appeared that 
the period of limitation for his filing an 
application had already expired, held, that 
the Court could transpose the party and that 
the mere transfer did not amount to a fresh 
application so as to create a bar of limi- 
tation against him. 133 I.C. 410=1931 A 
L.J. 863=1931 A. 725. 

Appeal. — The order refusing to file an 
a decree from which an appeal lies. 

M C ^ 167 J PX - ): , 27 M - 255 (F.B.)'; 29 
M; 3 ??- EH 1 , 1“ 31 C. 757 (F.B. ). SVr 
also 11 C.W.N. 220. Reference to arbit- 
ration out of Court pending suit — Appli- 
cation to make award rule of Court— Objec- 
t'S* T °r Pr i 0 Q C f du /-i e n 0n , appeal— Sustainability. 
142 I.C. 195=34 P.L.R. 340=1933 L. 746. 

Revision. An order of refusal is subject 
to revision. 8 Bom.L.R. 570 

WiTHDRAWAL-An application under this 
section can be withdrawn. 31 C 516- 4 C 
L.J. 162. See also 18 C. 414; 28 A 621 • 29 
(F B.) ; 16 M.L.J 474; 29 M 3bf 
The law prohibits proceedings either under 

soft ' ■ 7 ° r ? ara - 20 o n, y in cases where a 
su l\ ,s pending with regard to the same 

of h abl'lL^r Cr 0t th x C timC °K the ^Mentation 
o; application and not otherwise. Where 


therefore in a pending suit, the parties re- 
ferred the matter in dispute to arbitration 
out of Court, an award was passed and 
after the suit was allowed to be withdrawn 
with the consent of the parties, one of them 
applied under para. 20 to have the award 
made a rule of Court, there being no suit 
pending at the time the application is made, 
Court has jurisdiction to admit the appli- 
cation and pass a decree in accordance there- 
with. (51 B. 908. Foil.; 54 B. 197, Diss. 
from.) 141 I.C. 83=1933 Pesh. 18. As to 
relative applicability of paras. 17 and 20, 
sc.e supra, 38 Bom.L.R. 607=1936 B. 401 
(noted under para. 17 under heading ‘appli- 
cability of para.'). Section does not apply 
where the matters referred to arbitration 
are already the subject-matter of a suit 
between the parties to the reference. 45 B. 
245=22 Bom.L.R. 1048. There is no dis- 
tinction between an award which deals solely 
with disputes which are the subject-matter 
of a suit and that which inter alia deals with 
disputes which are not the subject-matter of 
a suit except in the case of an award in 
which the decision in respect of such dis- 
putes which are not the subject-matter of 
the suit is separable from that which deals 
with the matters which are in the suit. If 
the award could be separated, that part of 
the award which deals with extraneous mat- 
ters may be enforced as a decree. 158 I.C. 
60=1935 S. 184. The fact that the agree- 
ment of reference was written after the 
arbitrator had looked into the hahis of the 
plaintiff is no ground for the Court to refuse 
to file the award and pass a decree thereon. 
37 P.L.R. 491. Where the arbitrators 
deliver a unanimous oral award, but on its 
being reduced to writing subsequently, one 
of the arbitrators resiles and refuses to sign 
the award, it is nevertheless competent to 
the Court to give effect to the award. The 
oral award is complete without the writing 
and the refusal on the part of one of the 
arbitrators to sign it when reduced to writ- 
ing does not make it invalid. 44 L.W. 32 
= 1936 M. 713=71 M.L.J. 342. Award 
accepted and signed by parties — Enforcement 
as compromise. See 31 P.L.R. 225. An 
award made without the intervention of the 
Court, which is partly invalid, can be made 
a rule of the Court if the invalid portion is 
separable from the valid portion. If it is 
so separable, then there is no objection to 
making the award a rule of the Court. If 
it is not so separable, then as the Court has 
no power to remit the award to arbitrators 
appointed without its intervention or to 
correct the award itself, the award cannot 
be made a rule of the Court. Where by the 
terms of the reference the arbitrators are 
empowered to decide what is the property 
belonging to the parties jointly, the mere fact 
that they have wronglV decided that certain 
property is not joint and in addition have 
gone further and held it to belong to a third 
party does not make the award invalid, for 
the portion which assigns title in the property 
to a third party can easily be separated from 
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the rest of the award, which divides the 
property after finding what is the joint pro- 
perty of the parties. 188 I.C. 477= A. I. R. 
1940 Lah. 24. Where disputes between the 
parties are referred by agreement to arbit- 
ration and the arbitrator files the award in 
Court and no order is made for remitting 
the award to the consideration of the arbit- 
rator nor is the award set aside, the award 
remains filed in Court and it is enforceable 
as if it were a decree of the Court. The 
Arbitration Act does not contain any provi- 
sion for making a decree on an award such 
as is contained in section 20, and if such a 
decree is made, it is one without jurisdiction 
and therefore a nullity. But a party to the 
arbitration is however entitled under the 
Act to enforce the arbitrator's award 
through the Court in exactly the same way 
as if it was a decree. 60 I. A. 71=60 C. 
670=64 M.L.J. 341 (P.C.). Section docs 
not lay down any particular form of 
order. All it states is that the Court shall 
order the award to be filed and shall pro- 
ceed to pronounce judgment according to 
the award. All that is necessary is that the 
mandatory direction which constitutes the 
order must be present somewhere. Where 
the Judge, instead of passing a separate 
order with respect to the filing of the award, 
and then a judgment in terms of the award 
followed by a decree, combined the order 
for filing the award and judgment into one; 
held, that the procedure was not irregular. 
At any rate, even if it was an irregularity, 
it did not mislead either of the parties and 
hence would be curable under section 99. 
1936 N. 246. The arbitrators arc Tudgcs 
of law as well as Judges of fact, and an 
error in law or error in fact or in arithmetic 
cannot vitiate an award, unless the error 
or mistake is so palpable and gross as would 
afford strong evidence of misconduct. T.L. 

R. (1936) N. 44=1936 N. 197. A Court 
to which an application is made to file an 
award made by arbitrators should not arro- 
gate to itself the functions of a Court of 
appeal from the arbitrators. Before it can 
interfere with the award, a great deal more 
than mere error on the part of the arbit- 
rators has to be shown. (Ibid.) See also 
70.W.N. 1095=1931 O. 6 (5 O.W.N. 
1001, Foil.; 23 A. 383, Dist.) Court can 
determine the genuineness or validity of the 
award filed. 20 M. 89. A Court must, 
before enforcing award, satisfy itself that 
it is enforceable in the same way as a decree 
* be enforceable if it were a decree. 42 

S.L.R 92. An award of three 
arbitrators made without final discussion 
with the fourth arbitrator and in bis absence 
and to which he dots not agree is not an 
award by a majority of four arbitrators. 
The three arbitrators must be regarded as 
having been guilty of misconduct in drawing 
up the final award without consulting the 
fourth one at all and the award is conse- 
quently vitiated. 7 R. 715=121 I.C. 801= 


1930 R. 136. But where there is a refe- 
rence to five arbitrators one of them was 
not present at the meeting but the parties 
however orally agreed that the remaining 
tour arbitrators should proceed with the 
case and dispose of the matter, held, that 
though the subsequent oral agreement was. 
hit at by section 92, Evidence Act, the defen- 
dant himself having agreed to the proce- 
dure, it was not a proper case for inter- 
ference in revision. 135 T.C. 230=1931 A 
I r J. 1087; 130 T.C. 156=1931 N. 66. A 
direction in the award to the parties to 
modify the decree duly passed by Courts 
of law does not amount to an ousting of the 
jurisdiction of the Court. The award is an 
adjustment of decrees under order 21 rule 2 
48 A. 475=24 A.L.J. 480=95 T.C. 416= 
1926 A. 501. Tn the absence of a contrary 
provision, narties, agreeing to settle their 
differences by the judgment of a body made 
up of an uneven number of persons, arc 
presumed to imply that they would accept 
the decision of the majority. 42 B. 669=lQ 
Bom.L.R. 618. When a defendant denies 
a reference to arbitration the jurisdiction of 
the Court is not taken away. 25 C. 757 
(F.B. ) ; 17 A. 21 (F.B.); 20 M. 89. 
Generally a person who is not a party to or 
properly represented in any proceeding-; 
should not be bound by those proceedings. 

26 C.W.N. 804=1922 C. 226. But pro-, 
ceedings before arbitrators are not intended 
to be carried on according to the rules of 
procedure contained in the C. P. Code. It 
will suffice if there is a substantial repre- 
sentation of the different interests before the 
arbitrators. (Ibid.) Tf there has been a 
substantial representation of the interests 
of the legal representatives by the other 
parties on the record and if the enquiry is 
full and fair, the award will be binding and 
a decree could be passed thereon. 26 C. 
W.N. 804=1922 C. 226. (31 A. 572=15 

C L. L 360, Dist.) A father in a joint 
Hindu family in his capacity as managing 
member, can refer to arbitration the parti- 
tion of family property. 16 A. 231; 19 C. 

334. The award of an arbitrator on a ques- 
tion of partition when all the members of 
the joint familv arc not parties to it is in- 
valid. 48 T.C. 953=1919 P.*H.C.C. 141. 

It is competent for the arbitrators to decide 
whether or not an alleged interpolation was 
in the contract as originally made. 59 T.C. 
439=24 C.W.N. 567. The arbitrators can 
construe the terms of a will with reference 
to the circumstances of the case. 6 P. 556. 

A party relying on an award must prove 
that he has abided by its conditions. 41 I.C. 

245. Where parties have consented to an 
award, they cannot be allowed to object that 
the award is partial or incomplete. 32 P . 

L.R . 754. (12 L. 65, Foil.) Capacity to 

make a submission to an arbitrator is co- 
extensive with capacity to contract. 19 C. 
W.N. 948=21 C.L. J. 2 73. As a submis- 
sion onlj* refers to the arbitrator, questions 
between the parties, the moment be touches 
the interest of strangers, he exceeds his 
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shall be governed by, the other provisions of this Act so far as they can be 
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authority and his award is void. (Ibid.) 
Submission to at/arbitration does not operate 
as a waiver of an extrinsic objection that 
the award is illegal because based on an 
illegal act or subject-matter. 19 C.W.N. 
948=21 C.L.J. 273. Under section 20, a 
Court can direct a private award to be filed 
if the ground mentioned in sections 16 and 30 
are not established. If such grounds are 
established the Court must refuse to file 
the award. 21 C.L.J. 248=19 I.C. 941. 
A Court has no power to direct the filing of 
an award which is open to attack in part. 15 
C.L.J. 110; 13 I.C. 118=16 C.W.N. 256. 
It is permissible to separate such portion of 
the award as goes beyond the powers of the 
arbitrator, and to maintain the remainder if 
good. 53 I.C. 992. Where award related 
both to movable and immovable properties 
and the portion relating to the latter was 
invalid for want of registration, it is open 
to the Court to reject that portion in the 
application and grant with reference to the 
movables. 158 I.C. 812=1935 O.W.N. 
1141. Rut see 135 I.C. 230=1931 A.L.F. 
1087=1932 A. 154. See also 1939 N.L.J. 
375=1939 Nag. 233 (F.Ii.); 1938 All. 88; 
42 P.L.R. 77; 1937 Cal. 201 ; 1940 Lah. 107. 
Although an award is not admissible in evi- 
dence for want of proper stamp and regist- 
ration. a decree based on the award is 
admissible in evidence. If the decree does 
not reproduce the terms of the award but 
only makes a reference to the award, a copy 
of the award is admissible in evidence to 
understand the terms of the decree. 42 P. 

77 = A.T.R. 1940 Lah. 107. Award 
made after long delay and under suspicious 
circumstances — Right of parties to call upon 
•^rator to decide within time. 52 I.C. 
847.—71 P.R. 1919. A private award which 
decides matters not referred to arbitration 
cannot be filed and no decree can be passed 
thereon though such matters are separable 

1I55 1 re ^L > of J^e award. 30 P.R. 1914 
— '•'-• 422. Compromise during suit — 

ourt s duty to inquire if parties are bound 

by compromise set up by one of them. 63 

?-^ 2— 1? I 9' 478. The parties to 
an arbitration filed the award in Court for 

a decree to be passed on it. One of the 

parties filed a solenamah in the Court and 

£225? ] n a compromise decree should be 

passed. By the solenamah one party had 
Riven up his rights under the award and had 
made- amicable arrangement of all disputes 
he Court refused to pass a compromise 

to C pas S s^chV hat thC C ” Uft J ightly ^ ef used 
to pass such a compromise decree in pro- 


ceedings under Sch. II. 1937 C. 201=171 
I.C. 507. On an application for the filing 
of an award the only form which such a 
decree should take was an order that an 
award should be filed, and as the parties did 
not unite in praying that the application 
should be dismissed it was the duty of the 
Judge to proceed to consider whether the 
award which had been submitted should be 
filed. The Court therefore in its order re- 
fusing to pass a decree in terms of the 
compromise and in the subsequent order for 
filing the award did not act without juris- 
diction, nor did it act irregularly in the 
exercise of its jurisdiction. (Ibid.) An 
award by arbitrators may be either oral or 
in writing, and both are equally binding on 
the parties. 45 I.C. 813=34 M.L.J. 184. 
Sec also 12 P.L.T. 733. (26 B. 132, Poll.) 

An award is sufficient to pass title to pro- 
perty. The Transfer of Property Act is not 
exhaustive of the modes of transfer. 45 
I.C. 813=34 M.L.J. 184. An award is not 
in the nature of a foreign judgment and a 
Court is therefore not entitled to go into the 
™nts of the same. 29 I.C. 49=2 L.W. 

Where a person was a party to arbit- 
ration hut was not a part}- to the. decree 
which followed upon the award he could 
not enforce the decree. 52 I.C. 849=6 O. 

Aii ‘ 322 ‘ See a,so 1937 AL J- 1133=1937 
A "• ,46- Court, cannot refuse to file an 
award by imposing conditions beyond those 
mentioned in para. 21 (1). 33 I.C. 67=19 

i! 228< Ser - olso 4 B - 1; 33 C. 757; 

i Parties signing the award 

should not be allowed to pick holes in it. 

aVS - (1940) Lab. 599=188 I.C. 493= 
A.I.R 1940 Lah. 73. When an application 
is made for filing an award passed on a 
reference out of Court, Court should in the 
nrst instance pass an order that the award 
. , filed and then proceed to pronounce 
judgment according to the award. It is 
necessary and important that two orders 
should be passed, because whereas an appeal 
directing an award to be filed is appealable 
under section 104 (1) (/), an appeal from 
the decree based on the award can be chal- 
lenged only so far as it is not in accordance 
with the award. 1933 A.L.T. 40=1933 A. 
166. 

Jurisdiction. — W here it is not alleged 
that the decree of the Court was in excess 
of or not in accordance with the award, an 
appeal attacking the validity of the award 
itself on the ground that one of the parties 
to the reference was acting not for himself 
but merely on behalf of a minor and that 
the award had gone beyond the terms of 
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CHAPTER IV. 

Arbitration in suits. 

21. Where in any suit all the parties interested agree that any matter in 

.1 - A* 1 4 ' • . « . . — 


Parties to suit may apply 
for order of reference. 

order of reference. 


difference between them in the suit shall be referred 
to arbitration, they may at any time before judgment 
is pronounced apply in writing to the Court for an 


NOTES. 

rcterence. is incompetent. 190 T.C. 7 1 3 — 
A.l.R. 1940 Ran*. 238. 

Appeal.— Order filing award— Appeal lies. 

60 I C. 590. See also 134 I.C. 474=8 O. 
W.N. 789; 55 M. 689=62 M.L.J. 550. 
Where a decree has been passed in accor- 
dance with the award, the objection that the 
reference to arbitration was invalid could 
only be decided by the trial Court and no 
appeal would be maintainable on that ground. 

189 I.C. 812= A.l.R. 1940 Lab. 123. 

Para. 21 (2). — 18 A.L.J. 78=54 I.C. 
44; 123 P.R. 1912=10 T.C. 512; 10 I.C. 4a4 
= 13 C.L.T. 399. An order refusing to set 
aside an ex parte decree passed in accor- 
dance with an award is appealable. 38 A. 
297=14 A.L.J. 332 A decree passed 
under Scb. II, para. 21 (2) is a "decree" 
and the provisions of rule 13 of order 9 

apply to it. 62 I.C. 927. 

Revision. — A decree based on a private 
award filed in Court is not open to revision. 
23 I.C. 950=114 P.L.R. 1914; 49 I.C. 979 
=31 P.W.R. 1919; 7 P.W.R. 1911=9 
I.C. 38. 

Appeal to Privy Council. — The provi- 
sions of para. 21 (2) do not affect the right 
of applicant to go in appeal to the Privy 
Council. 15 I.C. 2=15 O.C. 55. If a suit 
is filed before the award is made and the 
award is attacked as invalid, if the objec- 
tions fail, the suit must be dismissed, and 
the plaintiff cannot claim a decree on 
the basis of the award. 13 S.L.R. 75=53 
I.C. 337. (6 BomH.C.R. 231, Ref.; 11 

M.T.A. 7, Foil.). The scope of section 21 
of the Specific Relief Act is limited by 
C. P. Code, Sch. IT, para. 22 . 64 I.C. 

204. See also 9 Bur.L.T. 98=35 T.C. 
710. 

Secs. 21 to 23 reproduce substantially para- 
graphs 1 to 3 of the Second Schedule’ of the 
C.P. Code. They set out the initial steps to 
be taken for arbitration in a suit. (State- 
ment of Objects and Reasons. See Notes to 
C.P.C. Sch. 11, paras. 1 to 3.). 

Changes made by Select Com mottle.— 
“The section as drafted contemplated an 
agreement in writing to be followed by a sub- 
sequent application which must also be in 
writing. We have provided that there need 
not necessarily be a preliminary agreement 
in writing so long as the intention of the 
parties is exhibited in writing to the Court.” 

( ReP ■ of Set. Com.). 

“In section 22 we have omitted the words 
“to the arbitration agreement” as being un- 
necessary in view of the wording of section 

21.” (Rep. of Set. Com.): 


Cases under the old Act— C.P.C. Sch. 
II: Application to enforce awari>-Appli- 
cation to record Compromise— Distinction. 
—When Court is asked to enforce the deci- 
sion of another voluntary tribunal, the con- 
duct of the tribunal should be under its 
guidance and subject to its control, and also 
subject to the special provisions laid down 
in the Act. If parties come to the Court 
with a cut and dried statement that the 
matters in dispute between them have been 
adjusted, O. 23, R. 3, will apply; but if 
they state that though they have referred 
their disputes to arbitration they do not 
agree mutually to accept the decision of the 
arbitrator, then the matter is not governed 
by O. 23, R. 3. In that case, there being no 
agreement^ the matter must be governed by 
the Arbitration Act. An agreement to go 
to arbitration and accept the award is not of 
such a nature that a decree can be passed in 
arcordancc therewith, and the award ulti- 
mately made by the arbitrator is i n no sense 
a part of the agreement, as contemplated by 

O. 23, R. 4. 14 P. 799=16 Pat.L.T. 280t= 
1935 P. 243. See also 1939 Rang.L.R. 280 
= 1939 Rang. 300. 

Procedure governing Arbitration in 
pending suits. — This Act contempatcs two 
classes of arbitration, (1) those in pending 
suits, and (2) those regarding matters which 
arc not the subject of pending suits. So far 
as pending suits arc concerned, the parties 
must apply to the Court in which the suit is 
pending for a reference to an arbitrator; the 
Court is then required to proceed to appoint 
an arbitrator and direct a reference to him. 

14 P. 799=16 Pat.L.T. 280=1935 P. 243. 

\n award made on a reference in a pending 
suit without the intervention of the Court 
cannot be treated as a compromise under C. 

P. C.. O. 23, r. 3. 1939 Rang.L.R. 280= 
1939 Rang. 300 (F.B.). See also 1937 Rang. 
L.R. 225=1937 Rang. 459. Act does not 
apply to the award of an arbitrator under 
R. 22 of the Bengal Government Rules fram- 
ed under section 43 of the Co-operative 
Societies Act. 60 C. 906=37 C.W.N. 649= 
1933 C. 595 (2). See now section 46 infra. 
Provisions of the Act should be strictly 
complied with. 49 I.C. 262=1923 A. 65. 
But jee also 49 M.L.J. 812 (P.C.);1931 
O. 127; 27 A.L.J. 31. They are permissive 
and not mandatory. 131 I.C. 443 — 8 O.W. 

N. 71 = 1931 O 127. A party to an agree- 
ment after the arbitrator proceeds to evi- 
dence cannot withdraw from the arbitration. 
Court cannot compel a private arbitrator 
to arbitrate against his will. 43 A. 101 = 
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18 A.L.J. 952. There is no provision in 
old C.P.C., Sch. II, meeting an agreement 
to refer to arbitration which sets forth that 
any matters which might in future arise bet- 
ween the parties might also be referred to 
the decision of the arbitrators on application 
of the parties. 1930 A. 319 (2). In order 
to ascertain whether an award can be set 
aside or not, it is necessary to refer not to 
R. 1 of Ch. XXIII of High Court Original 
Side Rules, but to the substantive provisions 
of the Code. 38 C.W.N. 784. Charges of 
misconduct levelled against the arbitrator in 
making award can be enquired into only when 
the award has been filed in Court. 58 C. 
L.J. 234. The rule of English Common law 
that a submission to arbitration stands re- 
voked by the death of a party is not applic- 
able to India. In every case it is a question 
of the intention of the parties as to whether 
it is intended that they alone or their repre- 
sentatives also are to be bound by the deci- 
sion. Though if a party dies before the 
completion of the hearing, it would be neces- 
sary to make the representatives, parties to 
the submission, where the death occurs after 
the termination of the hearing and just be- 
fore the delivery of the award, the delivery 
of the award without the addition of the 
representatives is none the less binding on 
the representatives and is quite valid. 174 I. 
C. 369=1938 O.W.N. 480=1938 O. 125. 

Form of Rekf.rence.— All parties interest- 
ed must join in the application. See 47 C. 
555; 27 C.L.J. 339; 42 M. 6321=36 M.L. 
J. 538; 44 M.L.J. 359; 1929 L. 477=119 I. 
C. 235; 1930 M. 646=126 I.C. 735; 56 M.L. 
J. 35=1929 Ml. 31; 1941 Rang. 22. Any 
agreement to refer to arbitration should 
clearly set forth in the form of issues the 
matters in difference between the parties on 
which the arbitrators arc required to arbi- 
trate. 1930 A. 319 (2). A reference is bad 
even if one interested party does not join. 
17 M.L. J. 394 ; 29 A. 423; 64 I.C. 221; 79 
I.C. 48. See section 24 infra. It is open 
to parties to refer to arbitration only some 
of the disputes in a presiding suit and the 
expression of all parties interested can 
only refer to the parties interested in the 
subject-matter of the arbitration and not on 
the subject-matter of the whole suit where 

lo 97 l c ? / r o™ not identical - 104 I.C. 342= 
1927 Sind 239. Where one of the defen- 
dants who remained ex parte did not sign 
the reference to arbitration, the very founda- 
tion of a reference to arbitration is absent 
and hence there is no valid submission. An 

1938 O n W U N a !i e 7r ere r C T S CqUa,,y 5nValid - 
5S 8 °^ N - , 475 =A.I.R. 1938 Oudh. 

Where the agreement to refer the 


matter to arbitration, which is embodied 

m the statemennt made by the nartip*’ 

coun*, r t supplied by e , h r^n- 

se > reral parties who were interest- 

reference is invalid and could not 

££ \ ^diction to refer *e 

matter to arbitration. A.I.R. 1939 A. 

C. C. M . — 15 


49=1938 A.L.J. 1044. See also 1938 Pesh. 
47=177 I.C. 285. The provision requir- 
ing application to be in writing is direc- 
tory and not mandatory. 105 I.C. 105. See 
also 131 I.C. 443=1931 O. 127; 155 I.C. 
290=1935 O.W.N. 642; section 2 ( a ) and 
section 21 infra. The record of an agreement 
to refer to arbitration in the Court’s pro- 
ceedings, which are signed by both the parties 
and their respective pleaders, constitutes 
sufficient compliance with the requirements 
of law even though there is no written appli- 
cation to the Court by the parties. 1935 O. 
W.N. 1069=1935 O. 499. A verbal submis- 
sion to arbitration is valid even though there 
is a likelihood of a question of title to im- 
movable property being affected. 11 I.C. 481 
= 14 C.L.J. 188; 34 I.C. 741=3 L.W. 375; 
46 A. 208 ; 78 I.C. 378. When a reference 
to arbitration in a suit is a general one of 
the whole case the power of dealing with 
costs rests with the arbitrator. 46 I.C. 
1 *^ 2 . 1 he parties could ratify a reference to 
arbitration though the procedure laid down 
has not been strictly followed by appearing 
before the arbitrator and giving evidence. 
9 I.C. 412. A person having an option to 
avoid an award is deemed to have consented 
to it if he voluntarily submits to proceedings 
before arbitrators. 19 I.C. 374=6 S.L.R. 
146; 9 I.C. 522. A Court executing a decree 
cannot refer a matter in the execution pro- 
ceedings. 52 C. 559=87 I.C. 633. 

Oral Application. — A written application 
to refer to arbitration is not necessary. See 
now section 21 infra which requires applica- 
tion in writing; also section 2 (a). If both 
parties consent to a rerference to arbitra- 
tion and the Court passes an order of re- 
ference to arbitration in their presence, 
though not upon a written application the 
order cansot be superseded and an award 
made thereon is valid and binding. 1933 R. 
407 — 12 R . 1 . 

Agreement to refer — Presentation to 
Court. — A commissioner was appointed for 
the examination of witnesses ; and on the 
day fixed for appearance before the commis- 
sioner, the parties presented to the commis- 
sioner an application addressed to the Court 
stating that they had agreed to refer their 
disputes to arbitration. Thereupon the Court 
made a reference. Held, that the applica- 
tion to the commissioner wa$ proper pre- 
sentation to the Court and that the order 
passed thereon was correct. 10 O.W.N. 
H02=1933 O. 521=147 I.C. 855. As to the 
presiding officer of Court being appointed 
arbitrator, see 1937 Oudh 224=1937 O.W.N. 
223. 

Execution Proceedings.— Sec. 21 lays 
down that all the parties interested in a suit 
may agree to a reference to arbitration. An 
execution proceeding is not a suit and there- 
fore it does not entitle the parties to an exe- 
cution proceeding to file an application for a 
reference to arbitration. Therefore, such 
arbitration proceedings arc invalid and the 
Court is not entitled to enforce them. 1935 
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A. 129=4 A.W.R. 1366. See also 152 I.C. 
397=1934 A. L. J,. 1181=1935 A. 34; 
1938 Pesh. 80; 38 Bom.L.R. 1303; 42 Bom. 
L.R. 867. The decision by the Court al- 
though in the alleged capacity of an umpire, 
cannot be said to be non-appealable but it 
must be held to be a decision of the execut- 
ing Court appealable under section 47, C.P. 
Code. I. L.R. 1937 B. 144=38 Bom.L.R. 
1303=1937 B. 111. As to applicability of 
this section to objections under O. 21, r. 58, 
jcc 58 A. 797=1936 A. 378=1936 A. L. J. 

142. 

Insolvency proceedings. — A Court cannot 
refer to arbitrators a proceeding in insol- 
vency. (88 P.R. 1887, Ref. to.) 50 P.R. 
1916=34 I.C. 549. 

Omission to sign the Petition. — An 
order of reference to arbitration should neces- 
sarily be signed by the parties to the suit 
agreeing to the reference. 43 C. 290=43 I. A. 
1=20 C.W.N. 137=30 M.L.J . 67 (P.C. ) ; 
11 I.C. 481; 34 I.C. 741; 46 A. 208; 78 
I C. 378; 48 A. 237=24 A.L.J. 235=1926 
\ 238; 1929 A. 763=52 A. 84; 56 M.L. 

J 35; 38 I.C. 226; 133 I.C. 606= 

1931 A.L.J. 904. Sec also 1933 R. 41/7 
=12 R. 1. Where nobody signs on be- 
half of a party and nobody professes to 
verify the petition before the Court on his 
behalf, he is not a party to the reference to 
arbitration. 130 I.C. 291=1931 A.L.J. 100 
= 1931 A. 242 (1). 

• Minor Parties. — Where one of the parties 
to a suit was an infant, the agreement to 
refer was signed by the adult parties and by 
the guardian ad litem of the infant, and all 
the parties, including the guardian, appeared 
before the Judge and he thereupon made an 
order of reference, the order was proper and 
the award thereon was not vitiated. 43 C. 
290=43 LA. 1=30 M.L.J. 67 (P.C.). 5>r 
also 18 Pat. 271=1939 Pat. 278. Para. 1 
is subject to the provisions of O. 32, rule 7. 
Where one of the parties to the suit is a 
minor, the leave of the Court for the agree- 
ment to refer the suit to arbitration should 
be obtained before an application for an 
order of reference is made. Such leave 
cannot be granted by the Court after the 
award has been delivered. 1936 A.L.J. 1333 
=1937 A. 65 (F.B.). See also 18 Pat. 281 
=1939 Pat. 278; 1939 Cal. 500; 1939 Pat. 
387; 1939 Lah. 308=41 P.L.R. 201; 1940 
Pat. 343; 41 Bom.L.R. 485=1939 Bom. 
296. The omission of the next friend or the 
guardian ad litem of the minor to obtain 
leave of the Court does not render the order 
of reference and the award void, but only 
voidable at the option of the minor as against 
all the parties. Such an order of reference 
and the award can be assailed by the minor 
either in the suit itself or by a separate suit. 
{Ibid.) But see contra. 36 A. 69 (F.B.); 
1936 A.L.J. 53=1936 A. 740. See also 41 
Bom. L. R. 1208; 1939 Bom. 296; 1939 
Pat. 278; 1939 Pat. 387; 1939 Cal. 500. 

When a guardian ad litem has been appoint- 


ed for a minor it is the guardian alone who 
can represent the minor in all proceedings in 
that suit and where the Court refers the 
matter to arbitration, it must ascertain if 
the guardian agrees to 1 such a course. 1930 
A.L.J. 923=1930 A. 646. A natural guar- 
clian can, on behalf of a minor, enter into an 
arbitration so as to be binding on the minor 
if it is proper, reasonable and for the bene- 
fit of minor. 44 B. 202=22 Bom.L.R. 266, 
11 I.C. 481=14 C.L.J. 188; 56 I.C. 593; 
29 I.C. 800=8 Bur.L.T. 122. A minor is 
bound by an agreement of arbitration enter- 
ed into by his predecessor-in-title. 50 I.C. 
879=23 C.W.N. 293; 11 I.C. 481=14 C. 
L.J. 188. Where a minor, party to a refer- 
ence, is not properly represented and his 
guardian fails in his duty to protect his 
interests, the award is not binding on the 
minors. 56 I.C. 593. Where some of the 
parties to a reference to arbitration are 
minors, it is the duty of the Court to ascer- 
tain if the reference is for the benefit of the 
minors. 15 S. L.R. 165=64 I.C. 50. As to 
arbitration in scheme suit , see 30 S.L.R. 478. 
The question whether a person should be 
given a decree for restitution of conjugal 
rights against his wife is a matter in differ- 
ence between the husband and wife in suits 
for restitution of conjugal rights and there 
is nothing in Sch. 2, C. P. Code, to prevent 
a reference of the whole suit for restitution 
of conjugal rights to arbitration and to a 
decree being passed in accordance with the 
award . A . I . R . 1941 Pesh . 43. 

Authority of Pleaders. — Pleader must 
be expressly authorised to refer a matter. 
36 C.W.N. 8=1932 C. 343 ; 29 A. 492. 
Unless he is authorised, his signature will 
not bind his client. 29 A. 423. See 104 

I. C. 202=1927 L. 362. One pleader appear- 
ing for another pleader cannot make a valid 
reference. 96 I.C. 277=1926 L. 563. The 
authority need not be in writing of the par- 
ties consenting to the reference. 23 B. 629. 

If a party knows about it and acquiesces in 
it, he cannot afterwards raise objection. 29 
A. 429. 

Parties — Effect of non-joinder op some 
Parties. — When some of the defendants to 
a suit do not join in a reference to arbitra- 
tion, Court should examine the facts of each 
case before coming to the conclusion that the 
arbitration is invalid. 39 A. 489=15 A.L.J. 
427; 11 C. 37. See also 122 I.C. 100=1930 L. 
523; 118 I.C. 906; 117 I.C. 783. See now 
section 24 of this Act. Where an award is 
declared invalid because one of the parties 
to the proceeding did not joint in the refer- 
ence the award cannot be upheld in part ^f 
the decree is a joint one. 130 I.C. 291 — 
1931 A.L.J. 100=1931 A. 242 (1). (2 P. 
777, DLst.) But see 133’ I.C. 31=1931 A.L. 

J. 442=1931 A. 453. In making a reference 
to arbitration, if the parties against whom 
proceedings have been taken ex parte or who 
did not appear at the trial have not joined, 
the reference to arbitration is invalid and the 
award is wholly void. 119 I.C. 235=1929 
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L. 4 77. See also 1933 Oudh 384c=10 O.W. 
N. 790; 42 U. 632 ; 31 Punj.L.R. 55=121 
I.C. 378; 1930 M. 646; 56 M.L.J. 35. 

Objections to award on the ground of invali- 
dity from any cause whatever should be decid- 
ed by the Court which has made the order of 
reference to arbitration and by no other 
Court. 39 A. 489. 

Unnecessary Parties. — A Hindu widow 
in possession of property in lieu of mainte- 
nance is not a necessary party to a suit for 
partition, and her not joining in a reference 
to arbitration in such a suit does not vitiate 
the award. 35 A. 107=11 A.L.J. 66. 

Non-contesting Parties. — A reference to 
arbitration between the plaintiff and the 
contesting defendants is not rendered invalid 
by reason of the non-concurrence therein of 
a non-contesting defendant. Further, where 
the non-contesting defendant has by his sub- 
sequent conduct consented to the reference 
by being present throughout the whole of the 
arbitration proceedings, it is not open to him 
or to the plaintiffs to maintain that he was 
not a party to the arbitration. 148 I.C. 1168 
t=1934 A.L.J. 694=1934 A. 658. 

Death of a Party —The death of one of 
the parties to an arbitration does not neces- 
sarily revoke the authority of the arbitrator. 
33 A. 645=8 A.L.J. 678; 14 C.L.J. 188=11 
I.C. 481; 15 C.L.J. 360=13 I.C. 161. Whe- 
ther death of the parties who had signed a 
reference to arbitration is itself enough to 
bring their agreement to an end. See 143 
I.C. 635=1933 Sind 68. 

Who is an interested Party— See 24 A 
229; 32 A 657; 39 A. 489; 27 C.L.J. 939; 25 
C.L.J. 339; 1929 A. 763=52 A. 84. A 

reference to arbitration by parties who are 
interested in the subject-matter in difference 
between them is a good reference, and the 
award made thereon is a legal one. In order 
to find out whether the parties have interest 
in the subject-matter in difference it is neces- 
sary to see the nature of the suit in which 
that question is raised and not the possibility 
ot their having any interest in a future liti- 
gation which may arise as the result of the 

de wL C m thc smt * 14 ® I C - 512=1934 P. 19. 

v\ here a person is merely a Pro forma 
party to the suit and has no dispute eithe? 
with the plaintiff or defendant he is not a 

Kg of sS' Cd n n "o suit within the niean- 

^reemenf to Para '. 1 “ d his 

190 Tr 5Sa_ r f fer , enCC 15 not necessary, 
ivu I.C. 399fc=A. I. R 1Q40 T ah ioa 

the ref 1 hc pa £ ties Crested at the time of 

't i n the rcfercnce 

645 

otz £ ^ SonV?o„£ 

defendams C wh“did a ^l t!laint ! fI u Th * other 

were ex bnrir k .* n0t J? m ln ^e reference 
ties hZ hifrh,y interested par- 

lhat the Court had no jurisdic- 


the reference have not joined in the refere 
the reference is invalid R A T t 

='»\C. 559; 71 I.C 32fe=m4C 353 ■ 
f N • 102 I.C. 25. Subseouent ; 


tion to make the reference and that the 
award and decree passed thereon were in- 
valid. 10 O.W.N. 790=147 I.C. 189=1933 

0. 384; 1929 Lah. 477. The fact that a defen- 
dant to a suit has not appeared and that the 
suit has been ordered to proceed ex parte is 
a question of fact to be considered when the 
question of his intcrestedness, in the case of 
a reference of the subject-matter of the suit 
to arbitration, is to be considered ; but it is 
not necessarily in itself a final and conclusive 
answer. Where thc Court treats such cir- 
cumstances as final and conclusive on ques- 
tion of interestedness, there is a failure to 
exercise jurisdiction which is open to revi- 
sion. 159 I.C. 188=1935 Sind 212. A suit 
was filed against two persons described as 
owners of a firm. The summons issued to 
them was taken by a son of one of them who 
was managing thc firm, and written statement 
w-as filed by him on their behalf. The case 
was referred to arbitration at thc instance 
of plaintiffs and this person and award was 
made. Held, that though the son had no 
power to refer to arbitration and as such the 
reference was not proper, still as he was 
managing thc business, substantial justice 
w r as done and that thc award could not be 
interfered with. (1926 A. 238, Ref.) 1933 A. 
924=147 I.C. 746. The paintiff brought a 
suit for recovery' of Rs. 210 on foot of a 
promissory note alleged to have been execut- 
ed by the first defendant in favour of the 
second defendant from whom the plaintiff 
took an assignment of his rights under the 
promissory note. The relief claimed against 
defendant No. 2 was that in case defendant 
No. ] be found to have made any payment to 
the second defendant in respect of the pro- 
missory note, a decree may be passed for 
that amount against defendant No. 2. When 
the suit was pending, a reference to arbi- 
tration was made by the plaintiff and the first 
defendant only and an award was passed. 
Held, that the second defendant was not a 
Pro forma defendant; he was as much inter- 
ested in meeting the defence of the first de- 
fendant as the plaintiff himself, because if 
the first defendant’s plea prevailed, the 
second defendant would be exposed to a 
claim for damages by the plaintiff. So the 
reference to arbitration in which the second 
defendant who continued to be a party to 
the suit did not join and the award passed in 
pursuance thereof were invalid. 1933 A.L.J. 
4027=1933 A. 739. A reference, however, 
made by father of a joint Hindu family is 
binding on sons unless fraud is proved. 104 

1. C. 202=1927 L. 362. See also 12 Pat.L.T. 
733. Where a claimant objects to the attach- 
ment of property in execution of a decree 
and the matter is referred to arbitration 
judgment-debtor is a necessary party to the 
reference. 64 I.C. 469. A person who is not 
a necessary party is not a person interested 
under this section. 42 M. 632=36 M.L.J. 
538. A Court has no jurisdiction to make 
an order of reference without consent of all 
the parties, and' an award made on such refer- 


116 


The Civil Court Manual (Imperial Acts) . 


[S. 21. 


NOTES. ■ ■ - - Restitution op Conjugal Rights.— There 

cnce is illegal. 55 I.C. 747=47 C. 555=31 C is no provision of law which excludes a suit 

L.J. 150; 43 I.C. 169=27 C.L.J. 339; 25 C. for restitution of conjugal rights from the 

L.J. 339=21 C.W.N. 387; 61 I.C. 221; 9 purview of the Act. Though it is cntirelv 

C.W.N. 873; 61 I.C. 451; 45 I.C. 321; 49 within the discretion of the Court to grant 

A. 812=25 A. L.J. 606=1927 A. 563. It is or refuse to grant a decree for restitution of 

not part of the authority of one partner of conjugal rights, there is no warrant for hold- 

a firm to refer a suit to which the firm is a ing that such a suit does not come within the 

party to arbitration. 36 C.W.N. 8. (48 A. ambit of the Act and that such a suit cannot 

239) . A partner of a firm cannot enter into be referred to arbitration even when all the 

an agreement to refer on behalf of a firm parties interested agree to have the dispute 

unless all the parties join. 133 I.C. 558. settled by arbitration. 152 I.C. 90=11 O 

See also 148 I.C. 1080=34 P.L.R. 417= W.N. 1203=1934 O. 494. 

1934 L. 483; 34 Bom.L.R. 1112. If some Private Reference. — Parties can refer 
of the partners do no join in submitting a disputes to private arbitration though a suit 
dispute to arbitration the award docs not between them is pending. They need not 

become invalid or ineffectual as between the apply to Court for the purpose. 33 I.C. 67= 

persons making the reference. It is binding 19 M.L.T. 328; 23 M.L.J. 290=16 I.C. 

on them especially when it has been acted 478. See also 27 A. 53. But see 30 C. 218 

upon. 134 I.C. 99. See now section 24, 37 C. 63; 29 C. 167. But the same arbit- 

infra. Whether an order of reference to ration cannot relate to matters within and 

arbitration made by the Court on applica- without jurisdiction between parties and non- 

tion of the plaintiff and one of the defen- parties and partly under agreement and partly 

dants is legal, see 44 I.C. 480. A defen- under order of reference. 53 C. 258=53 

dant who is <r* parte may be a party interest- I. A. 1=92 I.C. 633=1925 P.C. 293 (P.C.) . 

ed”. 42 M*. 632= 36 M.L.J. 538; 22 L.W. I hough some of the parties have not joined 
395=1925 M. 1209=50 M.L.J. 100; 96 I.C. in the reference of the dispute to arbitration, 
273 (1)=23 L.W. 769. An award is not in- the award docs not become invalid or in- 
valid because certain defendants having no effectual as between the persons making the 

interest in the suit or only nominally reference. The award is binding on them 

on the record do not join in the reference especially when it has been acted upon. 71 

to arbitration by the other parties. 36 M. I.C. 860; see section 24, infra. 

353=21 M.L.J. 990 ; 76 I.C. 2—5 Pat.L. Reference to Court. — When a suit is not 
T. 239=2 P. 777; 48 A. 239=1926 A. 238 maintainable under the law an agreement by 

=24 A. L.J. 235. But see 48 M.L.J. 142= a party to abide by the decision of the Court 

1925 M. 621. A person having a limited cannot be binding. 21 I.C. 958=19 C.W. 

interest in the land cannot by a reference to N. 1141. The parties may appoint Court as 

arbitration confer on the arbitrator an autho- arbitrator and if the judge accepts, his 

rity to alienate a more extensive interest than award is final and is not open to appeal. 26 

he himself has. 25 I.C. 949. M. 76; 23 B. 752; 37 M.L.J. 100; though 

Private Trust. — Where two parties were the Government orders prohibit such accept- 

litigating in their own right, claiming that anec. 44 M.L.J. 258; 43 A. 266. See also 
each of them was of right entitled to the 42 M. 625; 38 C. 421. In case of reference 

tnuth, and there was nothing to suggest that to Chamber of Commerce, Rules of the 

the muth was of the nature of public charity Chamber arc binding on the parties. See 30 

and that income was to be spent on public I.C. 681=42 C. 1140=19 C.W.N. 820. 
purposes and was neither a religious order Subject of Reference.— “Matters in dif- 
uor confined to the benefit of a group of ferencc"— Meaning of. See 33 Bom.L.R. 51 
persons belonging to that order and the =130 I.C. 588. A portion of the claim under 

parties did not ask the Court to appoint a reference to an arbitration cannot be with- 

trustce on the supposition that the office was drawn without the consent of the other 

vacant, held, the dispute must be deemed to party. 46 I.C. 477=28 C.L.J. 275. The . 

be of a private nature and reference to arbi- jurisdiction of Courts to refer to arbitration 

tration of such a dispute was neither illegal j s confined to matters in difference in the 

nor forbidden by law or contrary to any su it itself. 14 L.W. 666=65 I.C. 92. An 

r , * C r public policy. 151 I.C. award under an invalid reference being itself 

148—1934 A. L J. 711 = 1934 A. 368. Suit invalid gives no rights either as an award 

under section 92, C.P. Code. Matters of or as a compromise. 14 L.W. 666. Where 

public right cannot be decided by arbitration, parties apply to Court to refer to the arbitra- 

though they arise in a suit wsich primarily tion of a particular person the words used in 

relate to private property. Matters in dif- the application should not be interpreted in a 

ferencc between parties to litigation which narrow sense but should be taken to mean that 

affcrct private rights only may be referred to the parties are desirous of having the whole 

arbitration. A suit under S. 92, C.P.C. dispute settled by the arbitrator and there - 

is not one for determination of private fore he could also award damages. 15 I.C. 

rights. 30. S.L.R. 478=1937 S. 174. But 321. 

a declaration that a certain property is trust Jurisdiction. — Where jurisdiction to decide 

property in the award of arbitrations does a particular matter is given by law to a specific 
not offend against law. 1937 Sind 174. tribunal only, determination of that matter 
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by other tribunals is excluded 1937 Sind 
174 Where an appellate Judge properly 
seised of the appeal and competent to 
make the reference to arbitration, has 
made reference to arbitration the mere 
fact that the award directed that the sum 
payable by one party to the other was more 
than the pecuniary jurisdiction of appellate 
Court would not retrospectively, render all 
previous proceedings invalid. 190 I.C. 399 
fc=A.I.R. 1940 Lah. 186. See also 1940 

Nag. 191. J 

Validity of Reference. — Validity of re- 
ference — Pending reference to High Court 
—Jurisdiction — No separate suit lies. 19 A. 
L.J. 876=44 A. 91. Award — Reference to 
three persons one of whom was authorized 
to report decision to Court — Statement filed 
by one, is an award. 1933 A. L.J. 149. The 
provisions of the section must be strictly, 
complied with in order that there might be 
a valid reference. 25 C.W.N. 832. See also 
60 I.C. 195=24 C.W.N. 775. Where a 
pleader signed a reference on behalf of a 
party but his vakalatnama did not contain a 
power to refer to arbitration, held, the re- 
ference was not valid so far as that party 
is concerned. 25 C.W.N. 832. Successive 
disputes as they arise may be referred, and 
successive awards passed. 60 I.C. 195=24 
C.W.N. 775. To constitute a valid refer- 
ence to arbitration it is enough if all the 
parties to suit interested in the subject- 
matter agree to the reference. 44 M.L.J. 
359=17 L.W. 424=1923 M. 502. Not only 
the writing out an application to refer a 
pending suit to arbitration but the presenta- 
tion of it must have the concurrence of all 
parties concerned. In 6ther words, the parties 
interested must not only agree to refer the 
matter in difference between them to arbitra- 
tion but they all must also apply to Court 
for making an order of reference. 142 I.C. 
678=34 P.L.R. 247. High Court will not 
interfere in revision with an award on the 
ground that certain exonerated defendants 
were not parties to the reference when no 
such objection had been taken to the award 
m the Court below. 44 M.L.J. 359, supra. 
Absence of one of the arbitrators at one of the 
meetings at which, it is shown that nothing 
material was done, does not make the award 
invalid. 12 L.W. 505=60 I.C. 181. 

Revocation of Reference. —It is within 
Court s jurisdiction on equitable grounds to 
restrain defendant from proceeding to arbi- 
tration when an action brought impeaches 
the instrument containing the agreement for 
reference. 70 I.C. 864=15 S.L.R. 5. 
Where parties have once agreed to a submis- 
sion to arbitration the agreement is binding 
and enforceable and cannot be annulled ex- 
cept for some such reason as that the agree- 

or unS, ad b n en ° btair Vx d ^ fraud » coercion 
or undue influence. He cannot revoke it at 

his sw?et will and pleasure. The fact that 

one of the arbitrators figured as a witnes for 

the prosecution in a security proceeding 


against the party is no ground for its revoca- 
tion. 137 I.C. 198=1932 A. L.J. 331=1932 
A. 348. See also 1932 All. 348; 1934 All. 
95. It is not open to a party to an agreement 
of reference to revoke the submission to 
arbitration except for good cause. "Suffi- 
cient cause" is not confined to cases of fraud, 
coercion and undue influence. The fact that 
the arbitrator is related to one of the parties 
as the brother of his son-in-law does afford 
a real likelihood of an operative prejudice on 
his part, and the existence of such relation- 
ship with one of the parties unknown to 
the other disqualifies him from acting as an 
arbitrator. (1925 Sind 150, Rel. on.) 
143 I.C. 635=1933 Sind 68. After agree- 
ing to refer, either party has a locus peniten- 
tial to withdraw before the order of refer- 
ence is made and he may take advantage of 
it. 142 I.C. 678=34 P.L.R. 247. See also 
27 I.C. 424; 29 C. 278; 27 M. 112; 4 P.L. 
J. 394; 1933 Sind 68; 25 Cal. 141; 1937 A. 
W.R. 1083=1937 A. L.J. 1163. In order 
that a reference may be made all parties 
must join in the application to Court. It is 
not enough if the petition is signed by all. 
17 P.R. 1911=9 I.C. 195. In selecting arbi- 
trator good faith is essential. 1933 S. 68. 
In cases of arbitration where a person is ap- 
pointed by two parties to exercise judicial 
duties there should be uberrima fidcs on the 
part of all parties concerned in relation to 
his selection and appointment and every dis- 
closure which might in the least affect the 
minds of those who are proposing to submit 
their dispute to the arbitrament of any parti- 
cular individual, as regards his selection and 
fitness for the post ought to be made, so 
that each party may have every opportunity 
of considering whether the reference to arbi- 
tration to that particular individual should or 
should not be made. (25 C. 141, Foil.) 143 
I.C. 635=1933 S. 68. The Commissioner 
merely submits his report for the approval 
of the Court and he has no greater power 
than what the parties and the Court choose 
to give him. 25 I.C. 227. Where the same 
matter comes before two tribunals, a public 
tribunal appointed by the Sovereign and a 
domestic forum chosen by the parties, and no 
order is made staying the proceedings either 
under section 19, Arbitration Act, or under 
Para. 2 of Sch. II. C.P. Code, before the 
one or the other, the public tribunal alone 
must decide that matter and cannot be ham- 
pered by any adjudication thereupon made 
by the private tribunal. Neither can that ad- 
judication be pleaded as a bar to the action 
nor can it be allowed to affect the merits 
of the decision given by the public tribunals 
Thus the effect of the institution of the 
suit is that all proceedings before the arbi- 
trators subsequent to the institution of the 
suit are invalid. But if after the institution ot 
the suit a party' still wishes to proceed with the 
arbitration, his remedy is to apply for stay, 
which the Court will grant, unless there are 
weighty reasons to the contrary, leaving the 
parties to proceed with the arbitration from 
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u j tag:e at w h»ch the proceedings were on 
the date of the institution of the suit. A. 
I.R. 1937 Lah . 851. Where the parties to a 
suit presented an application saying that they 
were desirous of leaving the matter entirely 
1,1 hands of the presiding officer, and that 
they would be bound by whatever decision he 
should arrive at after making a local inspec- 
tion.. Held, (1) that although the word 
‘arbitrator’ was used by the parties in their 
application, the agreement was no more than 
to abide by the decision of the Court, arrived 
at as the result of a local inspection,’ without 
recording any evidence, and there was noth- 
ing against the validity of such an agreement 
and that, the parties did not mean to appoint 
the presiding officer as an arbitrator in the 
case, (2) that the provisions of Sch. II C. 
P. Code, did not apply to cases in which 
the parties to a suit wanted to appoint the 
presiding officer of the Court, in which the 
suit was pending, as an arbitrator, (3) that 
it was not incumbent upon the presiding 
officer under the law to record notes of his 
local inspection. 166 I.C. 853=1937 O W 
N. 223= A .I.R. 1937 Oudh 224. ‘ ' 

Para. 3:Matter rN difference.— When 
the order states that "all matters in differ- 
ence in the suit are referred,’’ the arbitra- 
tors should ascertain upon what points the 

f ar D ieS c? rC l- SUe - 2 N w p . 150; 33 Bom. 
L.K. M. It Court wants to appoint an arbi- 
trator in a pending suit it is bound to pass an 
order to that effect and fix a date for return 

wi ao f °r onions bein K filed. 
1929 M . 789. After Court has, on the appli- 
cation of parties, referred a pending suit to 
arbitration, its power to further deal with 
the case is of a very limited nature as for 
example ,f there is no occasion to remiJ 
the award under section 16 and if a party’s 

r" sct aside thc awar d is dis! 
I?nn u 9° Can act ’ if at all, under sec- 

930 L 26 C w£ C * or , modif y the award. 

Where reference to arbitration 

Posed ^ h y t l' C - r> . ar *i cs after the suit was dis- 
5, “ci °a ^ y f J nal C ™rt and before appeal 

from* the oh rf 'J hat award was immune 
before ^ ct,on that unless proceedings 

a h t at0rS L are i ta y cd there might be 
and of *?. thc decision of Court 
forceahle ff arb,trators / The award is en- 

drawn 7 0 f W P v a 0 i- ,S subsc 9 uently with- 
a 5 15=1 930O. 432. Where 

Court P the c,. refcr *! cd to arbitrators through 

of the suit ♦ >P ^r° f tb j. ir cn 9 uiry is thc scope 
in ' h fL5 u l! ,ts * lf « disclosed by the plead- 

t either d at hey h T n ° i ur isdiction to extend 
Arsons the object-matter or the 

who so t 2f d i by - iL Both the arbitrators 
itself Zw the, r duties a° d the Court 
terms nf S, nevcr theless passes a decree in 
of ♦h#»i»* * award are acting in excess 

2U22? 38 L.W. 927=1933 M. 

86^=65 M.L.J. 755. The decision of arbi- 
trators upon a matter not in difference bet- 
ween the parties and not referred to them, 
is null and void. 15 W.R. 172. Arbitrators 


of V cos n t° i 9 P B ied 82 PO T t0 , dea ] With <Iucstion 

I C 789- 9 1932 A' isf “‘j 0 54 A - 122=136 

Court ♦ A * l 83 and sect,on 38 infra. 

<-ourt will not confirm an order made bv 

of their fees^a 


conditmn precedent to hearing their refer! 
cnee. 6 C. 809. On this rule, sie also 


section 38 infra. 1929 B. 51=1 4 I C 262 
=30 Bom.L.R. 15 88. Suit wmot be d^ 

f T‘ Ss ^ d f ° r default for plaintiff’s absenceon 
the day fixed for submission of umnir**’« 
report. 1937 Pesh. 49. umpires 

Making of the Award.— T he word 

^ making has been instituted for the word 
delivery to give effect to the decisions in 
22 M. 22; 26 A. 105. See also 13 B. 119 
The parses to a partition suit made a state- 

"l "Vl n . Co ^. rt to th e effect that three persons 
"t "? 0 ?, by them fhould decide the case and 
that the case might be referred to them 

sa ’ d that any one of the thr^e 
gentlemen might come to Court and state 
what was the decision arrived at by the three 
gentlemen to whom the case was referred. 

J his was dine and accordingly one of the 
three gentlemen appeared before the Court and 
made a statement on oath and he stated that 
he had consulted his other colleagues and had 
aken their signatures also on thc written 
) c pment. ^ Held, that this was a reference 
to arbitration and that the statement of the 
person was an award and not merely a state- 
ment made under Oaths Act. 145 I.C. 403= 
1933 A.L.J. 149=1933 A. 313. 

I’ara. 3 (2).— Clause (2) has thc effect 
of rigidly restricting Courts to thc exact 
procedure laid down in this schedule. 10 B. 
381. After a matter is referred to arbitra- 
tion, the Court has no jurisdiction loft to try 
thc suit without supei^cding thc arbitration 
or without setting aside the award on any 
of the grounds set forth in para. 15 (1) of 
Sch. II, C.P. Code. An order of Court set- 
ting aside an award and taking cognizance of 
the suit without coming to a finding whether 
or not any of the grounds specified in para. 

15 (1) existed but merely on the ground that 
one of the parties applied to have thc award 
set aside an the other did not object to it, 
offends both against that para, and para. 3 
(2) of Sch. II and is consequently illegal. 
1937 O.W.N. 10Q2=A.I.R. 1937 Oudh 507. 

Practice and Procedure. — Court has 
power to refer a question of jurisdiction, 
namely, whether thc cause of action arose in 
one place or another, to the arbitrator. 54 
A. 297=1932 A. 665. It is the duty of Court 
to appoint a date within which to make the 
award. 46 I.C. 324=5 O.L.J. 205. See 
also 13 A. 300; 18 M. 22. Where Court had 
fixed no time for making award but had 
fixed one for filing it, held, that the award 
filed before the latter date is not invalid. 20 
I.C. 773=16 O.C. 233. See also 46 I.C. 
324=5 O.L.J. 205; 37 I.C. 844- Where a 
matter is referred to arbitration, the Court 
has only to proceed according to the provi- 
sions of Sch. 2, or, in the alternative, to 
supersede the arbitration and then call on the 
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22. The arbitrator shall be appointed in such 
manner as may be agreed upon between the parties. 

23. (1) The Court shall, by order, refer to the arbitrator the matter in 

difference which he is required to determine, and shall 
Order of reference. or( j er specify such time as it thinks reasonable 

for the making of the award. 

(2) Where a matter is referred to arbitration, the Court shall not, save 
in the manner and to the extent provided in this Act, deal with such matter in 
the suit. 

24. Where some only of the parties to a suit apply to have the matters in 

difference between them referred to arbitration in 
Reference to arbitration accordance with, and in the manner provided by, 

section 21, the Court may, if it thinks fit, so refer 
such matters to arbitration (provided that the same can be separated from the 
rest of the subject-matter of the suit) in the manner provided in that section, 
but the suit shall continue so far as it relates to the. parties who have not joined in 
the said application and to matters not contained in the said reference as if no 
such application had been made, and an award made in pursuance of such a 
reference shall be binding only on the parties who have joined in the application. 

Provision applicable to 25 ■ The provisions of the other Chapters shall, 

arbitrations under this Chap- so far as they can be made applicable, apply to arbitra- 
tor. tions under this Chapter: 

Provided that the Court may, in any of the circumstances mentioned in 


NOTES. 

parties and act under the sections and rules 
embodied in the C. P. Code. The matter in 
suit was referred to arbitrators, and upon 
difference of opinion between the arbitrators, 
the parties agreed to to abide by the opinion 
of an umpire. A day was fixed for the 
umpire’s report but on that day the plaintiff 
was absent and so the suit was dismissed for 
default. Held, the Court could not dismiss 
the suit for default under O. 9, rule 8 on a 
day when the umpire was expected to file 
his report. 168 I.C. 86G=A.I.R. 1937 

Pcsh. 49. Where costs incurred prior to 
reference to arbitration were also referred 
but arbitrators in delivering award did not 
deal with the question of costs, held, that 
Court could not subsequently deal with the 
question of costs because once the reference 
was made, Court became functus officio re- 
garding that matter. 54 A. 122=1931 A.L. 
J. 1155—1932 A. 183. See new section 38, 
»i/ra. lime for submission of award — Ex- 
tensmn by arbitrators themselves— Propriety 
of. 27 C.W.N. 420=1923 C. 410. See 
now section 28, infra. Where the whole 
case is referred to the arbitrator and he is 
called on to decide all questions that were in 
dispute between the parties, the fact that the 

Court failed to frame issues noting the 
pomts in dispute between the parties and refer 
S f^ifica-Uy does not matter. 54 A. 297= 
1932 A. 665. The law gives parties the right 
to have the matter submitted to arbit- 
ration at any time before the judgment 
»s pronounced. 24 I.C. 610. A bartvcZn- 
sot resile from a reference to arbitration Zt 
his sweet will and pleasure. 17 O.C 386= 

Y t 1 * 9* -I 24 - Sce also 137 PC- 198=1932 

A.L.J. 331—1932 A 348. If parties agree 


that a reference be withdrawn and if the 
arbitrator also agrees, Court should super- 
sede the arbitration. The fact that subse- 
quently plaintiff and arbitrator reconsidered 
their previous resolve in concurrence with the 
defendants cannot revive the reference which 
has come to an end. Nothing short of a fresh 
agreement to refer can invest the arbitrator 
with power to decide the controversy be- 
tween the parties. The authority of arbit- 
rator, having been revoked by both the par- 
ties with his consent, cannot be reconferred 
upon him by only one of the parties and the 
Court. Any award made in such circum- 
stances cannot be upheld as a valid award. 
150 I.C. 222=1934 A.L.J. 473=1934 A. 95. 
By adding a new para. 2 to section 23, the 
legislature did not deprive the Court of all 
its powers over an arbitration proceeding 
under its order. On the other hand, the 
Court has jurisdiction, in a proper case, to 
grant leave to revoke an arbitation on good 
cause being shown, although such jurisdic- 
tion has to be exercised with great care and 
caution. 36 Bom.L.R. 827=1934 B. 388. 
The appropriate time for entertaining charges 
of misconduct against an arbitrator is when 
the award has been filed. 27 C.W.N. 420 
— 1923 C. 410. ; 

Section 24 is a new provision. It is pos- 
sible that some parties only to a suit may 
be agreeable to having the differences be- 
tween them settled by arbitration. This sec- 
tion will permit this to be done provided 
that those differences can be separated from 
the rest of the subject-matter of the suit. 

( Statement of Objects and Reasons'). 

Sec. 25 applies with necessary modification 
certain other provisions of the Act to arbi- 
trations in suits. 
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sections 8 10, 1 1 and 12 , instead of filling up the vacant m . . , 

ments, make an order superseding the arbitration making the appoint- 

where the Court makes an order superseding the arhit!^? 06 ^ '7 th the Suit ' and 
shall proceed with the suit. P g the arb,trat “>n under section 19, it 

CHAPTER V. 

General. 

JL, s 7 t £ °ch™, e x: v ?pp l ;", 

the arbitration i"? ention a PP<=ars in 

. . (2) Ah references 

interim award made under sub- section 0 ) Sha " i,,C ' Ude refCrenCes t0 ^ 

r- "£‘'2? LOSS'S ■„ W !S^,S' -«* * 


Application of Chapter. 

Power of arbitrators to 
make an interim award. 


_ NOTES. 

CHAN** 8 by Select Committee.— “T he 

alteration made us like that made in sub- 
clause (5) of sect, on 20 for the purpose of 
apply, ng to arbitrations under this chapter 
such provisions of the Act as mav i ar lc 

p cH>c appl^ble." of SeTcom.)' 0 ' 

wl) Act 7 of pT Provision, based on the 
arburators the power to ma^lTiX,™ 

Sec. 28. — Under the 1899 Art »ii A 
tors or umpire can themselves enlarge ,1^ 

whe .her di e°t ime 

Z trZrloZZ* *' all 

<*?/ <*f SeuTcLmi„ S e e C y " 

U n ,h.'r F H,e°Acf n t U hT Co°urt h*™ T,ME — 
tend the time thoLh thi ^ r ’°. wcr <° «- 
the award is over fh 'T Z 
can extend the time under o)Z\ R. 

Sind 30M9 C i C°3M- 1 ?|?6 <£*{ S h °c 1935 

should not exercise this power to extend the 
time unless it had been expressly asked by 
a party to do so. 1937 M.W N 

extending the time the Court is bound to 
consider whether the case is a. fit one for the 


Wlien time is not extended and the award is 

MTcWtl)"' " ,C aWard " W ° rth,ess - 

Cases under Old Act C P rYmt, 

I Para 8-Thc time for' filing an awaVd mav 
be extended by Court cither before or after 
the expiration of the period fixed for the 
making of the award. But the extension 

4sfi b 107I-23 b B° rC I h p a ^ ard is delivered. 
I s * I?; 1 —? 3 Bom.L.R. 614; 9 T.C 241 * 

M i A j 3 48 1 The °C° ? W * S37 = ( 1940)2 
« . The Court has power to extend 

time for the filing of the award even after the 

actually been made I L R 

2 Cal. 482=42 C.W.N. 883. Where ti.e a'rbhra- 

his^nr rCtUn - Cd thc papcrs to Court stating 
an tZT' C T!' C Z fo f pr ococd with the matter 
on the due date but he never declined to arbi- 
rate Ac/d, that Court had jurisdiction to send 
the papers hack to arbitrator and extend the 
-me 54 A. 297=1932 A. 665 Apnlica- 
tion for extension of time must be made 

t?me nfr 3 ^ ’ 59 J Povvcr of extending 
ime is permissive and discretionary, and the 

provision docs not negative the right to cx- 
iSrtiw %rt y i a f rCC 52i a k ld quiescence of 

V C ° U ! pcrr 9'. ttin » th c arbitrator 

t,m S for , mak,n * an award is not 

CW?Ti an ?- t,ie r c , is no objection to 
L-ourt s delegation with consent of parties, 

junctions regaling enlargement of time. 31 

!•£• S97 =*9 C.W.N. 165. Such a con- 
sent would be inferred from the fact that 
t n .?.. part,cs conducted thc case and took a 
willing part in the proceedings before the 
arbitrator. thmi.rt, »i,« c . i 


, me procccomgs ociorc me 

arbitrator, though the date fixed for the fil- 
c award had expired. (50 I.C. 52 

T *r T AS,S. U/l 


mg of the award had expired. (30 I.C. 52 
Poll.) 163 I.C. 380=1936 L. 466. Where 
J-ourt leaves it to the discretion of arbitra- 
tor* to complete the award within a reason- 
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(2) Any provision in an arbitration agreement whereby the arbitrators or 
umpire may, except with the consent of all the parties to the agreement, enlarge 
the time for making the award, shall be void and of no effect. 


29. Where and in so far as an award is for the payment of money the Court 

may in the decree order interest, from the date of the 
decree at such rate as the Court deems reasonable, to 
be paid on the principal sum as adjudged by the award and confirmed by the 
decree. 


Interest on awards . 


Grounds for setting aside 
award . 


30. An award shall not be set aside except on 
one or more of the following grounds, namely: — 


in vj i r.5 . 

able time and he does so, it cannot be said 
that there has been substantial miscarriage 
of justice merely because Court did not fix 
any time within which award was to be sub- 
mitted. 163 I.C. 590=1936 R. 240. Ar 
award not delivered within the time fixed 
by Court is a nullity. 55 I.C. 221. Bui 
jr* 27 I.C. 233-18 C.W.N. 325. Award 
filed after the time fixed — Not a nullitv. 34 
I.C. 177=56 P.L.R. 1917. See also '52 I. 
C. 352. On an application for extension 
of time, Court is entitled and bound to take 
all the circumstances of the case into consi- 
deration, including allegation of misconduct 
of arbitrators, without deciding whethei 
those allegations are true or not, and alsc 
whether any good could be gained by givinp 
further time or whether the arbitration i« 
be superseded. 146 I.C. 1081=1930 p' 
bf>6. If arbitrators do not submit their 
award within time, Court may supersede the 

Tr r 2n/? n pr ? ceed with the suit. 5J 
I.C. 890. When the Court without extend- 
ing the time for submission of an award 
proceeded to deal with the suit, there was ir 
effect an order superseding arbitration and 
no formal order to the effect was necessary 

P L | 5! S, 3 , M r W ', N ,i 

. F.L.J. 672—37 I.C. 473. An order of 
supersession should be made only at the ex- 
P.ry of the time fixed for the filing of 

S an An n0 orH' ,hC S, T ,° f < he £ferenct 
ltseit An order passed by Court in the 

middle of the hearing of a suit mi , 

[f f *he nCe ’ a j d r ,rovldin e m anticipation tha* 

date the W ? r<1 , ,S n ° l filed b y > particular 
date, the trial must go on that day is not 

=71 ln M a L°r M8 Wit Wh W - 44 L a W - 608 

tics submit their different to ^rbhrat^' 
they cannot be allowed to revoke nr 
draw from the submission except for ve™ 

Delay in U making 8 an awarftyVetbiaf 4 ’ 

M . — 16 


o i delay. (Ibid.) See now section 28 (2). 
Where the arbitrators have made the award 
in time, but not filed it in Court within the 
time fixed, Court has ample jurisdiction to 
extend the time for filing it, which is merely 
a ministerial act. 152 I.C. 1068=36 Bom. 
L.R. 831=1934 B. 398. 

Sec. 29 makes necessary provision as to 
interest when the award makes no provision 
therefor. It is based on a similar provision 
in the 1934 Act of Parliament (section 11). 
(Statement of Objects and Reasans.) 

Changes made by Select Committee. — 
“Instead of fixing by the Act the rate of 
interest which an award shall bear and en- 
acting that interest shall run from the date 
of the award, we have provided in accord- 
ance with the analogous provisions in the 
Code of Civil Procedure that the Court 
may fix the rate of interest, but we have 
made the date from which the interest shall 
run the date of the decree.” (Report of 
Select Committee.) 

Sec. 30 follows paragraph 15 of the 
Second Schedule to the Code in setting out 
the grounds on which the award may be set 
aside. 

Changes made by Select Committee. — 
We have omitted ground (b) which speci- 
fied fraudulent concealment of a matter 
which ought to have been disclosed because 
we consider that this ground is adequately 
covered by the ground which now appears 
as ground (c) in the clause as revised by us. 
(Rep. of Sel. Com.) 

Cases under Old Act — C. P. Code, Sch. 
II, Para. 15. — An arbitration award cannot 
be upset except on the specific grounds given 
in the section. If this is not done, it could 
not be avoided by raising a plea that it had 
become infructuous. 1940 A. W. R. (B. 
R.) 16. The provisions of this section 

and section 17 are also applicable to appel- 
late Courts. 10 A. 8. Objection on the 
very merits of the question adjudicated up- 
on by the arbitrators is beyond the scope of 
this section. 7 Bom. L.R. at p. 797. No 
objection can be raised as to the form of 
the proceedings anterior to the reference or 
to the form of issue. 43 A. 305=19 A.L. 
J. 33. (Per Sulaiman, C . J ., Harries, J. and 
Iqbal Ahmad, J. contra) : — An -objection to 
the validity of reference to arbitration comes 
within the purview of para. 15 of Sch. 
II, C. P. Code. 167 I.C. 99=1936 A.L. 
J. 1333=1. L.R. (1937) All. 317=A.I.R- 
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1937 All. 65 (F.B.). An order on the ob- 
jections to an award of an arbitrator should 
comply with the provisions of O. 20, R. 5 
and the Court should state its finding or 
decision with the reasons therefor upon 
each separate issue. 1935 A.L.J. 309=154 
I.C. 310=1935 A. 519. Paragraph 15 of 
Sell. II of C. P. Code does not provide 
for the Court setting aside an award in part 
only. The fact that the consequence of 
setting aside the award is an order super- 
seding the arbitration is a strong indication 
that the whole award must be set aside. 
1939 A.M.L.J. 15. 

Objection when to be raised. — Objection 
to irregularity may be waived by partv. 1 
R. 15=74 I.C. 6=1923 R. 187. See also 
119 I.C. 529=1929 S. 200 ; 27 A.L.J. 540 
= 117 I.C. 361 = 1929 A. 521. A Court 

does not act without jurisdiction in passing 
an order superseding a reference to arbi- 
tration made by it on the ground that some 
of the arbitrators have since been discovered 
to be indebted to one of the parties, and 
proceeding with the trial of the suit, es- 
pecially when its order is made without 
any protest from the parties. 179 I.C. 161 
t=A.I.R. 1939 Pat. 170. Even where an 
award has been made by arbitrators whose 
powers have been revoked by cancellation 
of order of reference, the award is not void 
ab initio but has to be set aside. If no ap- 
plication is made to set aside the award, it 
remains in force and may be filed. 1941 
M.W.N. 780= (1941) 2 M.L.J. 395. There 
is nothing wrong in parties agreeing to 
abide by the award of a majority of arbi- 
trators even where one of the parties is a 
minor represented by a guardian. 114 I 
C. 367=1929 M. 144; 9 P.R. 1913=16 I 
C. 9%; 51 I.C. 53= 10 L.W. 57. Wher^ 
the parties agree to be bound by the unani- 
mous opinion of the arbitrators or by the 
opinion of the majority in case of difference, 
the Court nas no power to force upon the 

£ a ~ t,c ~ the um P irc alone. 134 
I.C. 30—1931 A.L.J. 906. Agreement not 
to object to award docs not preclude parties 

the 8 roi, nd of fraud or 
bad faith. 107 P.W.R. 1916=34 I. C. 192. 
rhe parties cannot raise objection to juris- 
diction after having submitted to jurisdic- 
tion of arbitrators. 42 A. 661=18 A. 

£ tul’ ♦ mV ° b J cct,on to be taken only 

vsr e & 

when not binding on minor. 34 M.L.J. 71 

An objection that an award 

tion^nd 1 nd ,1,Cga l* is itse,f a vague objee 
1941 R^ d D d °au n0t dcSCrve a °y consideration. 

Award when can be set aside.— A n 

on a thl 0t H bc r Set aside undcr this section 

ence H fl fWM '7i C & U,ar l ty of the rcf er- 
ence. 11 C.W N .1152. See also 1933 A. 

^fint or^rhn l0l i d n0t be SCt asidc ° n ac - 
Sffis R aa* 1 Tu° r ' 91 I C * 659 (2) 

— u- I »*■ The same presumption 

•which attaches to proceedings before a 


in^fh °/ Just, . c . e shou,d a « a ch to proceed- 
ings before arbitrators. 18 A. 422 (FB) 

In case of an arbitration out of Court an 

error in calculation, unless so palpable and 

gross as to afford strong evidence of mis- 

' s "° , ground of interference by 
Court. Court has no power either to cor- 
rect such errors or to eject an award which 

covins them 133 I.C. 522=1933 M. 619 

— 34 L.W. 507. Arbitrator having perso- 
nal interest, unknown to one of the parties 
cannot act as such. 31 I.C. 597=19 C.W. 
N. 163. Award after supersession by 

9?C 173 PR 21 , M , L J- 2 «= 

• 1, '~‘ , Award otherwise than 

m accordance with the order of reference 
is otherwise invalid, within section 15. 53 

C. 2:>8 — 53 I. A. 1 = 1925 P.C 293 (P C } • 
50 A. 955; 34 C.W.N. 813. As to the 
meanmg of the words ‘‘or otherwise invalid’' 

™ c > 629= / 35 r C v U r; N v 238 : 52 c - L - r. 
298. See also I.L.R. (1940) Kar. 22. An 

a\\ard cannot be set aside on the mere sur- 
misc that the arbitrator had been partial. 7 
A. 273. Or on the ground that the arbi- 
trator s decision is against the written state- 
ment of defendant. 7 W.R. 28. Award 

cat / ~ out r i )f l, ™ e ‘ s not vo5d hut voidable. 

50 I.C. .i2=4 P.L.J. 265. When there is 
provision for extension of time, it is not 
sufficient ground for refusing to file the 
award 55 P.W R. 1919=51 I.C. 636. 
Hut where time has not been extended, an 
award given after time fixed in the agree- 
ment is not valid and binding on the par- 
ties. 1933 L. 173=145 I.C. 129. 

Misconduct.— If Court finds that the 
award of arbitrator has been arrived at by 
action which amounts to misconduct, the 
only course open to it is to set asidc the 
award altogether. It is not empowered to 
sit in appeal on an arbitrator. It cannot 
disallow or set aside a part of it and pass 
an order dismissing the suit; it must super- 
sede the arbitration and dispose of the suit 
on the merits. 1936 A.M.L.J. 54. "Mis- 
conduct" means neglect of duties or judi- 
cial misconduct; it docs not necessarily 
mean moral turpitude. 9 A. 253; 30 C. 

397. See 93 I.C. 446 (2)=1926 O. 307= 

1 Luck. 139; 1930 S. 103. "Misconduct" 
means misconduct in carrying out terms of 
reference. Acting beyond powers is acting 
without jurisdiction. 49 M.L.J. 529. Court 
has inherent jurisdiction to deal with alle- 
gations of misconduct of arbitrator, even 
though the award is not made. 146 I. C. 
1081=1933 P. 566. Legal "misconduct” 
ensues where the arbitrator’s or umpire’s 
procedure is so irregular as to be opposed 
to the principles of natural justice. Where 
an opportunity is afforded to one side to 
get an advantage with the arbitrator over 
the other, cither bv lack of notice, or by the 
absence of the other side, and where there 
is even a remote possibility of the advan- 
tage so obtained unconsciously influencing 
the mind of the arbitrator, the proceedings 
are vitiated by a breach of the principles of 
natural justice. Where an umpire sends 
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for one of the parties alone and asks him 
to sort the papers and re-arrange the records 
and to find out certain exhibits in the case for 
him, he is not guilty of misconduct, as the 
act is a mere ministerial act and does not 
vitiate the award of the umpire. 59 B. 268 
= 155 T.C. 669=37 Bom.L.R. 69=1935 B. 

127. There is a duty upon the arbitrator to 
disclose material facts which might reason- 
ably be held to have prevented any of the 
parties to the arbitration agreeing to his 
appointment as arbitrator. An arbitrator 
failing to disclose such facts is guilty of 
misconduct. But the failure of an arbitra- 
tor to disclose the fact of his indebtedness 
to the father-in-law of one of the defendants 
would not amount to misconduct where the 
debt due by the arbitrator is an ordinary 
business debt. 4 A.W.R. 852=148 I.C. 
1168=1934 A.L.J. 694=1934 A. 658. Per- 
versity is misconduct. 14 I.C. 978=5 Bur. 
L.J. 55. Error of law, if misconduct. 42 
A. 277=18 A.L.J. 241=58 I.C. 585. Not 
hearing parties is misconduct. 25 Bom.L. 

R. 392=1924 B. 149. Irregularities in pro- 
cedure may amount to misconduct. 36 A. 
336=12 A.L.J. 537=27 M.L.J. 181 (P. 
C.); 85 T.C. 424=1924 B. 149; 130 I.C. 
833 (Taking third party’s opinion). 130 

I. _C. 833 (Omission to examine necessary 
witness). 1930 M. 645 (Receiving evidence 
of one party in absence of other party) . 
Where the terms of reference to arbitration 
do not authorize the making of private en- 
quiries, an arbitrator making private enqui- 
ries, is guilty of legal misconduct. 4 A.L. 

J. 159; 20 A.L.J. 117=65 T.C. 779. See 
also 26 O.C. 107=74 I.C. 401; 10 I.C. 450 
= 13 C.L.J. 399; 49 I.C. 303=9 P.W.R. 
1919. But if the parties had expressly 
bound themselves to abide by his decision 
in whatsoever manner he might see fit to 
arrive at, he cannot be said to be guilty of 
such misconduct. 20 A.L.J. 125=64 I C 
934; 29 O.C. 258=94 I.C. 162=1926 O 
383; 119 I.C. 529=1929 S. 200. Where 
certain proceedings were referred to three 
arbitrators and it appeared that the parties 
knew that arbitrators might be examined as 
witnesses and two of them were so examin- 
ed subsequently each on one side, held, that 

^ e iwAr rd ^ d d £? ree were not vitiated. 34 
C.W.N. 689. There is no doubt that if 
the arbitrators use knowledge or informa- 
tion derived from other sources and if they 
tail to communicate to the parties what thev 
so know and if the party making objection 
is prejudiced, the award would be invali- 

i tC< !' . ? ut where an arbitrator has been 
selected because of his personal knowledge 

of the matters in dispute, it would not be 
misconduct on his part to use his personal 
knowledge in coming to a certain decision 
although m such cases it is desirable that 
he should tell the parties what his personal 

fc lcdgC } S A and £ VC an °PPortuSity° n to 
them to adduce evidence sufficient to vary 
his views. 41 L.W. 104=1935 M 152^ 
159 J-C. 1059=69 M.L.J. 5S8. Wherein 


award has not been substantially affected by 
any knowledge or information possessed 
or obtained by the arbitrator and parties are 
not prejudiced by such an err,or on the 
part of the arbitrator, the Court will not 
interfere. 69 M.L.J. 558. An arbitrator 
should proceed in his investigation in a proper 
manner and take evidence in the presence 
of the parties. Whether his conduct 
amounts to “misconduct" so as to vitiate 
the award is a question to be decided by the 
Court. Simply because the arbitrator asks 
a person certain questions relating to accounts 
in the absence of parties, it cannot be said 
that he misconducts himself. 1935 P. 16. 
Where it appears from the award that the 
arbitrator in arriving at the decision was 
influenced by secret inquiry about the case 
made by him after recording the evidence 
and by the opinion of third persons about 
the merits of the case, his conduct amounts 
to judicial misconduct and vitiates the 
award. 1931 L. 111. Private enquiries 
when justifiable. 67 I.C. 866=1922 L. 
480; 1936 A. M.L.J. 55; 1936 N. 291. The 
extent to which an arbitrator may seek out- 
side advice upon matters of law is difficult 
to prescribe in general terms. Where the 
language of the award indicated no more 
than that the umpire took advice upon the 
general rules of law bearing upon the case 
and did not mean that he left to an outsider 
the 'burden of deciding any issue in the case 
instead of exercising his own judgment 
thereon, the umpire cannot be said to be 
guilty of misconduct and the case against 
him in this respect is not strengthened 
merely because the umpire in the exercise 
of his discretion refused to state a special 
case. 134 I.C. 1080=35 C.W.N. 1287= 
1931 P.C. 289=61 M.L.J. 623 (P. C.). 
See also 145 I.C. 329=1933 L. 538. Re- 
fusal to call witnesses produced by cither 
party. 12 C.W.N. 569. The failure to hear 
the parties and, if necessary, their witnesses, 
unless absolved therefrom by the terms of 
submission amounts to misconduct on the 
part of the arbitrator within the meaning 
of Para. 15. 162 I.C. 772=1936 R. 191. 

See also 39 P.L.R. 582. Also hearing one 
side and declining to hear the other side. 
27 M. 255; 9 A. 253. But when an arbitra- 
tor communicates the private information 
to the other arbitrators and parties who can 
check the information and contradict it, the 
award will not be vitiated. 41 M.L.J. 276. 
Examining witness in the absence of par- 
ties and making enquiries behind their back. 
44 M.L.T. 263=73 I.C. 470; 8 L. 329= 
101 I.C. 153 (1 )=1927 L. 425; 1930 M. 
646; 1936 N. 291. Sec also I.L.R. (1937) 
2 Cal. 465. Examining the witness of one 
party in the absence of the other party is 
an irregularity which amounts to miscon- 
duct. 34 C.L.J. 39. See also 133 I.C. 
522 (2)=1931 M.W.N. 451=1931 M. 619. 
But such an irregularity can be cured by 
waiver. 1931 M. 619. Private communication 
with parties is misconduct. L.R. 3 A. 84. 
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Ex parte procedure, if misconduct. 33 I. 
C. 467. Arbitrators when justified in hear- 
ing case ex parte. 47 C. 29=56 I.C. 325; 
53 I.C. 337=13 S.L.R. 75; 27 I.C. 526= 
8 S.L.R. 136. Decision without taking 
evidence is fatal to the award in the ab- 
sence of agreement that an arbitrator should 
decide a dispute on his own knowledge of 
the facts. 42 A. 185=18 A.L.J. 78=54 I. 
C. 443. Sec also 49 M.L.J. 115=1925 M. 
1086. Delegation of functions is miscon- 
duct. 31 I.C. 33=22 C.L.J. 237. Just as 
a Court cannot be held to blame if it alters 
a rough draft of its judgment before pro- 
nouncing it, similarly an arbitrator cannot 
be condemned for altering what he had not 
finally decided and pronounced. Hence 
change of previous intention before the 
award is made is not misconduct. 158 I.C. 
379=1935 L. 491. The absence of an arbi- 
trator cannot be deemed to amount to mis- 
conduct, where it is clear that no business of 
a disputed character was gone into during 
the absence of the arbitrator and where the 
decision of the arbitrators is that of all the 
arbitrators. (2 C.L.J. 61, Rel. on.) 34 
C.W.N. 689. Where the parties agreed 
that the case should be decided by three 
arbitrators, but the enquiry was made and 
the award given bv two arbitrators alone, 
and where the parties never agreed to ac- 
cept the decision of two arbitrators alone 
held that the action of the two arbitrators 
in proceeding alone in such way was un- 
doubtedly misconduct. 1936 N. 291. An 
award given without applying the mind to 
the Question really involved in the case is 
not binding 34 M. 453=38 I. A. 169=21 
M.L.J. 1110 (P.C.). Leaking out of con- 
tents of award before pronouncement, when 
arbitrator had not taken any of the parties 
into his confidence would not constitute 
misconduct. 125 I.C. 552=1935 OWN 

582 r 19 f 35 ^° udh 3 , 49 i Nor the wHi^g of 

part of the award by a third party at the 
dictation of the arbitrator. 1935 O. 349. An 
arbitrator can conduct business in any way 
he thinks best and is not fettered by rules 
of practice or procedure obtaining in Courts. 

V ?»■ See also 113 

I.C. 785—1929 O. 1. Arbitrators can use 

4i e B P 5i r R-?7 t k ,£ 0 'Xl e 1 dge of tradc wastes. 

2 Z ! = 18 Born -L.R. 532. 

1926 tt Mr 986=97 hC. 673= 

1926 B. 527; 1 14 I.C. 367=1929 M 144 

visable^ that ^ th" practice lt is a d- 

the narti^s of h K arb,trat ° r , sIlouId ac 9 « a »nt 
thatch 1 h,S P crs onal knowledge, c 0 

that the parties mav ^ • • 1 « 

sion ' oS e B in 527 vio,^o„ h0 o rk! e d , m, o S i i 

^arT' 38 B° S ^ 
milting in evidence and absmee of ’fnq^i^ 
regarding legality of voucher, pasedt^ 
minors, when not objected to by parties in- 
the course of arbitration proceeding. wou?d 
not vitiate the award. I.C. 21*6=1936 


Nor refu lo *° summon witnesses 
cited by party. 39 I.C. 767. What is 

necessary in the case of arbitration is that 

once an arbitrator ,s appointed, the parties 

the . h ? ( rbl ' ra,1 °n are entitled to insist that 
the arbitration should be proceeded with 

reasonable speed and if there is any unex- 

plaincd or unreasonable delay, the parties 

and if C tlT t,fiCf V? re - V ° king the Terence 
,f • , h i awa «! « 8*ven after long delay, 

h ° 7 Ut1 rr d t0 ask the Co »rt not to 
file the award. Unreasonable delay on the 

part of the arbitrator amounts to legal mis- 
conduct. T.L.R. (1940) Nag. 659=1940 
N.L.J. 393=A.T.R 1940 Nag. 386. When 
an award is set aside on the ground of mis- 
conduct. the Appellate Court cannot pass a 
decree m terms of the award. 4 A.L.J. 
236. Failure of a party to disclose to the 
opposite party his relationship and mone- 
tar> dealings with arbitrator amounts to 
raudulcnt concealment, and would be good 
ground for setting aside award. 155 J r 
522=1935 O.W.lf. 582=1935 Oudh 349. 
Where the opposite party coming to know 
Of such relationship omits to object to the 
arbitration in ignorance of his right to re- 
voke, the omission docs not operates as wai- 
ver. as there can be no waiver without full 
knowledge of one’s legal rights. 1935 O. 349 
Award out or ti me- Validity of— The 
time fixed in the agreement for giving the 
award can be orally extended. But where 
the time has not been extended, an award 
given after the time fixed in the agreement 
is not valid and binding on the parties. 145 
T.C. 129=1933 L. 173. Tn an arbitration 
under the orders of Court, it is sufficient if 
the award is made, that is, completed and 
signed by the arbitrators, within the time 
fixed by Court, it is not nccessarv that it 
should actually reach the hands of Court 
within such period to make it valid. There 
is nothing in C. P. Code. Sch. TT, para. 15 
to indicate that there is any necessity for 
the award being submitted or delivered or 
filed in tirpe in order to maintain its validity. 
‘Made” in the rules docs not mean delivery, 
because "making” and "delivery” indicate 
different stages. 38 C.W.N. 784. The 
fact that an award has been filed beyond the 
period allowed by Court may be only a ground 
for setting it aside, and obviously, if not set 
aside, it is a valid award. And Court has 
jurisdiction to refuse to set aside an award, 
even where it is made after the expiration of 
the period allowed by it. The jurisdiction 
will be exercised on the ground of justice, 
equity and good conscience. 10 O.W.N. 
1177=1933 O. 563. 

Exceeding terms of reference. — An award 
of the arbitrators travelling beyond the 
reference and not warranted by the terms 
of reference is unenforceable. 151 I. C. 
338=1934 A. 117. Its validity can be chal- 
lenged under this section. 1935 O.W.N. 
1036=158 I.C. 11. 

Excessive costs awarded dy arbitrator. 

— An _ arbitrator who was asked to decide 
a suit was authorized t« deal with costs as 
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^ MR ‘suit but 

‘'Z^hout °Rs nar iOO C »d SeMJh'SS 

that the part of the award dealing with costs 
t, not separable from the rest and that the 

whole award should be set^.de. l 

C 439=27 S.L.R. 327=1933 b. 

Arbitrator filing award whi ch one of 
THF.M REFUSED TO SIGN. — The tailuri > 
of several arbitrators to sign an award rna\ 
have a different effect in different cases, but 
if one of the arbitrators withdraws from 
the arbitration altogether and refuses to co- 
operate with his colleagues, and they ne\e 
theless proceed to give an award withou 
his help, that must amount to misconduct. 
But if the arbitrators had arrived at a deci- 
sion but merely waited to sign the award, 
and in the interval between the decision and 
the signing of the award, one of them chang- 
ed his mind and refused to sign it it does 
not necessarily follow that the arbitrators 
have been guilty of misconduct in f^ a, ™p£ 
the award and filing it in Court. 132 l.C. 
929=1935 A. 90. 

Compromise by parties accepted by arbi- 
trators WITHOUT SANCTION OF COURT.— 
Where a partition suit is referred to arbi- 
tration and the arbitrators accepted a com- 
promise consented to by all the parties and 
by the guardians on behalf of the minors 
but without sanction of the Court under 

. O. 32. R. 7, the absence of the Court’s sanc- 
tion does not render a decree passed on the 
compromise void, but only voidable at the 
option of the minor ; and no other party can 
call it in question except the minor on at- 
taining majority or before then through a 
next friend. But the very guardians, who 
had consented to it, cannot subsequently 
plead that their consent will not affect the 
right of the minors. (58 C. 628 and 29 C. 
167, Ref.) 38 L.W. 927=1933 M. 862=65 
M.L.J. 755. 

Arbitrators taking fees from one side 
only— Other stde unable to pay— It has to 
be emphasised that though the arbitrators in 
proceedings referred to them arc entitled to 
payment of their fees in respect of the award 
they make, yet they should avoid altogether 
a method of collecting their fees which lays 
them to imputations of corruption, or at 
any rate, prejudice — however unfounded 
such imputations might prove to be on close 
examination. It is generally undesirable, 
not to say improper, for arbitrators to take 
money from one side only before the award 
is actually made. Such taking of money 
from one of the parties singly before the 
making of the award would be sufficient 
cause to set aside the award. Where the 
whole sum of money was in the first instance 
paid by one of the parties, but half of it was 

„ „ * J _ i i • . - . _ r .1 . 


jjam uy one oi ine parues, uui nan oi u was 
provided by way of accommodating the 


other as the latter was unable to pay his 
half -share, and the latter did not object to 
this, and it also appeared from the minutes 
of the proceedings that the whole matter or 
payment of fees was one of mutual arrange- 
ment between the contending parties, 
cannot be said that the arbitrators were 
guilty of misconduct or were influenced in 
their decision by the manner in which their 
fees came into their hands. Though it 
would have been wiser for the arbitrators, 
when one of the parties was not in a posi- 
tion to pay his share, to have proceeded and 
completed' their award and then retained 
their award until such time as their fees 
were paid by the party in whose favour it 
was in fact made, the arbitrators arc not 
guilty of such misconduct as would require 
the setting aside of their award. 38 C.V\ . 

Reference of Cross-suits.— Agreement 
of parties that proceedings in one may be 
used to determine questions in the other 
Arbitrators proceeding on that basis— -Omis- 
sion to set out issues— Award not invalid. 
38 C.W.N. 784. It is only one Court, 
namely the Court which refers the case to 
arbitration, that should finally decide the 
question whether the award is invalid, not 
only for the reason specifically mentioned in 
cl ' (b), but on other grounds also. 163 I. 
C. 380=38 P.L.R . 725=1936 L. 466. m 
Cl. (c) :“Or being otherwise invalid — 
Interpretation of. — The grounds of in- 

validity of an award contemplated in Fara. 
15 (r) refer to those matters which appa- 
rently go to the root of the award and mat- 
ters which merely pertain to procedure and 
have not been agitated before the arbitra- 
tor are not covered by it. 40 P.L.K. V /c 
= 1938 Lah. 604. The words or being 
otherwise invalid” in section 16 (c) cannot 
be construed as being ejusdem generis with 
the two preceding grounds of invalidity. 
The legislature by inserting those words in- 
tended and provided that every ground upon 
which the validity of the award in law 
could be challenged should fall within the 
ambit of the section and could he relied on 
as a ground for setting aside the award 
R. 675=156 l.C. 414=1935 R. 94 There 
is nothing in the words “or being otherwise 
invalid” themselves or in their context to 
limit their operation to cases where an 
award is invalid only on the ground of some- 
thing done after the reference and not be- 
fore or in the reference itself. The words 
“or being otherwise invalid” include within 
their meaning questions relating to the va- 
lidity of a reference. Hence it is open to 
the trial Court in considering objections to 
an award under para. 15 of Sch. IT to con- 
sider and decide objections raised to tnc 
validity of the reference. It makes no de- 
ference if thereby a Judge may find that nis 
own order of reference is invalid or nna 
that he must thereby reconsider any previous 
i order he has passed on this question. 

also makes no difference if thereby the 
! fudge must decide questions which aftecr 
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hi S °wn jurisdiction. 183 I.C. 724=1939 
Sind 241 (F.B.). The words “or other- 
wise invalid occurring in para. 15 are com- 
prehensive enough to include all kinds of 
objections. Where the objection that the 
arbitrator exceeded his powers in drawing 
an award, is not taken before the Court 
passing the decree upon the award under 
para. Id of Sch. II, a separate suit will not 

'o, * C L as,de tl,e decree on that ground. 
183 I.C. 79=41 P.L.R. 380=1939 L. 69. The 
last ground in cl. (r) is not to be taken cjus- 
dem generis with the grounds mentioned be- 
fore. It need not be some ground akin to cor- 
ruption or misconduct of the arbitrator ISO 
I.C. 222=1934 A.L.J. 473=1934 A.’ 95 
A reference was made to arbitration in cer- 
tain disputes between parties, but criminal 
proceedings were pending at the time of 
reference between some of the parties for 
non-compoundable offences, and on appli- 
cation by a party, the District Magistrate 
withdrew the prosecution before an award 
was made. On an objection by a party that 
the award was illegal, one of the considera- 
tions being stifling of prosecution. Held, 
that as an independent and responsible 
authority, such as a District Magistrate, had 
intervened and discharged the duty imposed 
upon him by law, it could not be' said that 
the fact that he acted on t lie request of one 
of the parties to a reference made that re- 
ference or the award upon it unlawful on 
the ground that the consideration was im- 
moral or against public policy. 31 S L R 
8=169 r.C. 479= A . I. R . 1937 Sind 156.* 

Where an arbitrator supplied the litigant 
appearing as a party before him with details 
of the claim against him and proceeded to 

g i VC i . award . on t,1c same ^y. Held, he 
should have given the party further oppor- 

™. cct thc casc sct U P against him. 

. ■Vf failure to do so docs not amount to 
judicial conduct, where the party has not 
been ignorant of the nature of thc claim 
when he appeared before the arbitrator. 
Ordinarily a litigant appearing as a party 
before an arbitrator is entitled to know the 
details of. the claim which has been prefer- 
red against him. 171 I. C. 361. An 
objection to thc validity of reference to 
arbitration comes within thc purview of 

C ‘iA7 f T> t 1333=1937 A. 65 

= K »< F ,-B.5 (IMS) A.W.R. 1182 
59 I.C. 441 _ 193s A. 1014 overruled.) 

Applications to set aside Award — A n 

fn P serffnn n If? a ? idc an award f alls with- 
!n<r« e finS!! 30 ^ d< 2, S n0t inc,utI C prOCCCd- 

mgs under sections 1 5 and 16. 1913 M.W. 

VkoJ 83 ; See also 10 P - 

L. 1 . 53=115 I.C. 680 ; 7 P.L T 644 No 
form is prescribed for an application to set 

6U P^ d ie 4 ?i?- f 10 c 7 l=23 Bom L. R 
614. Para. 15 (1) of Sch. II, C. P. Code, 

l Ln m nf T thl V r an ? f ,akeS awa y the jirisdic- 

Inv crrn. nH X° set asid e an award on 

?n Th??rfnrl l than *, h ose s P^ified there- 

in. Therefore an order of Court setting 


offends against para. 15 (1) C P 
and is consequently illegal 171 V n v£ de 

objections to award were filed bv pith 

rs 1 ;; ssstws' H:; a 

appeal or by revision. A.I.R. 1937 Lah 

Appeal from Decree on an Award— A n 
appeal lies on the ground that the so-called 
award was never delivered bv the arbitrator 
and was jn fact and in law no award at all. 
Z* A. 439. No appeal lies from a decree 
on the sole ground that the arbitrator was 
guilt\ of misconduct. 29 A. 457 (F B ) 
also 36 Bom.L.R. 1222 ; 45 A ' 441— 21 

wk'kJPl 65 m I C - 50= , 15 s.l a r.iS= 

order ‘ appcaI lics against an 

?1 r ,7? ng D aS,de an award. 28 A. 408; 
H, C - l^ 2 - But see 37 A. 456=13 A.L I 

mi <\ C - !? 2: i 5 k I C - 928=236 p l r: 

o '1 J A "' ard can be restored bv Court of 
appeal.) Appeal from order superseding 
awarr,. .W. 55 I.C 1. Judgment pardy 

f a 7 d . ° n aw f rd and Partly on findings of 
fact is appealable. 24 A . I f 70 S— qa r r 

5-11=1926 A. 567. Where a'dccrc^hpaf,: 

the TcTr “ • amI !t is foumI that Part of 

the decree was tn excess of the award that 

portion of thc decree which has exceeded 

mH k V ill Ca !’ n0 i! )C su f , n° rtcd in appeal 
ami is liable to he set aside. 1941 R. D. 

Revision— A n order setting aside an 

finbl^ t° n th? - ground of misconduct is not 
liable to revision. 26 B SSI • 6 O w \t 

?93Tb 92 23?‘ B 93 t J 34 Bom * L - R - 370= 

743 ; B S1 T. fJBT Seed'd 5 2? 
293, 47 A. 916=1925 A. 566. As to finality 

av i ard '- j y Oho 17 O.c. 33=18 C.W.N. 
426__27 M.L.J. 1 28 (P.C. )• 27 A I T 

alhiT 1 ^ 29 A *' J 43 ' Wlierc °nly’ some of the 

” ta u C pa r* ln the llc aring, but no 
objection is then taken and thc merits of thc 

award arc not affected thereby, an order 

confirming such award is not open to rcvl- 

862-6S M ,S I gr T OU 7« 3 ?Jf W - <>27=1933 M. 

755 *. Where thc validity of 

a ".f' vard '* impugned on the ground that thc 

thn ° * hC d 5 ,s . cn <JU ,r y in thc absence of 
the objector and the latter applies to Court 

I, m , mo t n l h . c arbitrator as a witness to 
substantiate bis allegation, the refusal of 

i?°. ° do V!. not °nly a material irregu- 
a , ri . t> n' 1 £ an ^legality and the order pass- 
ed by the Court filing the award and passing 

?7Q CC ^ C n n r ,t ^ basis is improper. 145 I.C. 

^ 397=1933 L 538. See 
t nn °- 3 F- The object of this sec- 

to mve finality to a decree passed in 

W,th thc decis i on of the arbitra- 
tor. if the party concerned fails to impeach 
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the award before the Court making the 
reference or if his objection to the validity 
of the award is disallowed and a decree is 
passed in accordance therewith, the award 
becomes final and the decree passed upon it 
is not open to appeal or revision. 152 I.C. 
90=11 O.W.N. 1203. See also 1933 A. 
924. If objection to an award is disallowed 
and a decree is passed on the award the 
award becomes final and the decree cannot 
be challenged either in appeal or revision. 
The interference in revision by the High 
Court is discretionary and such power 
should not be exercised in such cases. (1932 
O. 156, Rel. on.) 10 O.W.N. 669=1933 
O. 327. But the order made by the Court, 
where it has acted illegally or with material 
irregularity in the exercise of its jurisdic- 
tion, can be challenged by way of revision 
though not by way of appeal, whether the 
illegality or irregularity was committed be- 
fore the reference to arbitration or after 
the receipt of the award. 167 I.C. 99= 
1936 A.L.J. 1333=1937 A. 65 (F. B.). 
Clause (r) shows that all objections against 
the validity of an award can be brought in 
the Court making the reference, the words 
"or being otherwise invalid” being wide 
enough to cover all kinds of objections to an 
award. When once a decree is passed in 
terms of an award, an appeal is not com- 
petent against the decree on the ground that 
the reference to arbitration was invalid as 
all the interested parties did not join in 
making the reference, and revision will be 
more objectionable than an appeal. 159 I. 
C. 1041 = 1936 O.W.N. 16; 163 I.C. 380= 
38 P.L.R. 725=1936 L. 466. 

Right of Sf.parate Suit. — Where the 
proceeding has assumed the character of a 
reference to arbitration it is governed by 
this Act and the party cannot institute a 
separate suit. It cannot be said that there 
cannot be arbitration proceedings until a 
valid reference has been made. Court has 
jurisdiction to entertain objections to the 
validity of the award and a separate suit for 
that purpose will not lie. The remedv lies 
under section 30. 32 Bom.L.R. 389. Where 
a power of attorney did not authorise the 
agent to refer to arbitration but neverthe- 
less the agent referred a pending suit to 
arbitration and an award was passed, the 
principal who was not aware of the refer- 
ence and came to know of it only after the 
proceedings were over, is entitled to insti- 
tute a suit challenging the validity of the 
award . He need not file a petition to ex- 
cuse the delay and urge his objections under 
section 30. 1933 M.W.N. 1475. When 

the question raised relates to the validity of 
the reference itself, the validity of an award 
following upon the reference can be chal- 
lenged by a suit. The party so objecting 
»s not bound to take proceedings under sec- 
tion 30. 1935 A.M.L.J. 89. 

Limitation . — See section 37, infra . The 
Limitation Act is certainly applicable to 
arbitration proceedings but it does not ne- 


cessarily follow' that awards which have 
not been decided in accordance with the 
Limitation Act are on that account invalid. 
In ’any case, where the defendant raised no 
such plea before the arbitrators or in the 
subsequent negotiations and the violation of 
the law r of limitation does not appear "upon 
the face of the award” there is no ground 
for setting it aside. 133 I.C. 522 (2) = 
1931 M. 619. See also 9 C. 36; 29 C. 106. 

Cases under Old Arbitration Act (1899). 
—See 38 Bom.L.R. 380=60 Bom. 645=1936 
Bom. 259. The Courts will make ever}' rea- 
sonable intendment in favour of an award 
being a final, certain and sufficient termina- 
tion of the matters in dispute, and unless and 
until the contrary is shown, the Court will 
presume that the arbitrator has determined 
only such matters as w ere in dispute and were 
referred to him, and that the burden of prov- 
ing that the arbitrator has awarded on mat- 
ters not within the submission or has failed 
or omitted to award on matters w’hich were 
within the submission lies upon the party who 
seeks to impeach the award. 174 I.C. 334= 
A.T.R. 1938 Sind 59. Section 14 of the Act 
applies not only in cases where there has 
been misconduct on the part of the arbitra- 
tors but it also applies to cases where the 
arbitration itself has been improperly or il- 
legally procured. 1932 Lab. 378. See also 
60 Bom. 645=1936 Bom. 259; 157 I.C. 607 
=41 L.W. 261=1935 M. 349=68 M.L.J. 
537. The words of section 14 are sufficiently 
wide to cover an enquiry into and a decision 
on the question of the validity of the submis- 
sion. . As the basis of an arbitration is the 
submission, the improper procuring of an 
arbitration, which is covered by section 14 
must include the question of the validitv of 
the submission. 31 S.L.R. 55=169 I. C. 
623= A. I. R. 1937 Sind 110. An objection 
alleging that consent to a submission has been 
obtained by misrepresentation would come 
within the purview of the section. 1930 S. 
195. An objection that an award out of 
Court is invalid for want of jurisdiction may 
be taken by w-av of a notice of motion under 
section 14 of the Act and a separate suit is 
not necessary. 121 T.C. 760. The fact that 
an arbitrator fixed the damages for breach 
of contract at a particular figure though, in 
his opinion, there were no sufficient materials 
to assess the damages, is no ground for hold- 
ing that there is an objection to the legality 
of the aw'ard apparent on the face of it. 122 
I.C. 516. The arbitrators must in general 
have a wdde discretion in selecting their me- 
thod of valuation for purpose of compensa- 
tion but where they have considered two me- 
thods and two methods only and have chosen 
one of these methods and have rejected the 
other, it becomes a question of law whether, 
having regard to their terms of reference 
their decision can be justified. 169 I. C. 
562= A. I. R. 1937 P. C. 214. Where 
several persons joined to give one re- 
ference in very' wide terms in favour 
of a set of arbitrators referring all 
the disputes to them arising out of 
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different contracts which formed a chain 
of contracts between them and the arbitra- 
tors gave their award, held : that an objec- 
tion to the award on the ground of multi- 
fariousness could not be taken under section 
14 of the Act. 1930 S. 170. 

What amounts to 'Misconduct'.— "Legal 
misconduct” on the part of an arbitrator does 
not necessarily involve moral turpitude or 
dishonesty on the part of the arbitrator. It 
is misconduct in the judicial sense of the 
word and has been described generally to 
mean an erroneous breach of duty on the 
part of the arbitrator, however honest, 
which causes miscarriage of the justice. It 
has also been described as such a mishand- 
ling of the arbitration as is likely to amount 
to some substantial miscarriage of justice. 
Misconduct is a question of fact in each 
case and has to be ascertained from the facts 
of the entire proceedings before the arbi- 
trator. It really lies in the conduct of the 
arbitration proceedings and the onus of 
proof lies on the party who alleges it. If a 
material piece of evidence is tendered and 
rejected, it may amount to misconduct en- 
titling a party to have the award set aside. 
171 I.C. 470=39 Bom.L.R. 476=A.I.R. 
1937 Bom. 410. The failure on the part of 
an arbitrator to give a reasonable opportu- 
nity to one of the parties to appear before 
him amount to misconduct. Misconduct 
does not necessarily involve any moral tur- 
pitude, dishonesty, partiality or bias on the 
part of the arbitrator. 1924 S. 132. An 
arbitrator who does not give a party an 
opportunity to put his case before him and 
does not decide all points of dispute, is 
guilty of legal misconduct. 41 C. 313. 
Where the arbitrators held their sittings 
for about 14 or 15 months and every oppor- 
tunity was given to the parties to place their 
case before the arbitrators and to adduce 
their evidence, held : that the arbitrators are 
not guilty of misconduct in giving time to a 
party to produce their witnesses or in de- 
ciding the matter on such evidence as was 
placed before them. 1933 Sind 300. See 
also 12 Mys. L. J. 81=39 Mvs. H. C. Rep. 
263. It is imperative that arbitrators should 
always scrupulously avoid any course of 
action which even remotely bears the com- 
pletion of their having put themselves into 
a position where it might be said against 
them that they had received a pecuniary in- 
ducement which might have had some effect 
on their determination of the matters sub- 
mitted to their adjudication. They ought 
altogether to avoid a mode of collecting their 
fees which might lay them to imputations 
of corruption or prejudice — however un- 
founded such imputations might prove on 
close examination. 38 C.W.N. 784. The 
failure of an arbitrator to sign the award 
is legal flaw, but when his refusal to sign 
was at the instance of one of the parties 
though he had agreed to the award, that 
party cannot take advantage of the flaw. 
20 A.L.J. 392. Arbitrators not acting to- 


gether— Award not legal. 74 I.C. 299. 
also 2 Bur.L.J. 229=1924 Rang. 153 - 

in 3 ? £ a, *^ 55; 65 I C - 339=1922 Oudh m- 

JO I.C. 384. Award is vitiated by the legal 
misconduct of the umpire, if he proceeds 
with the reference without giving any notice 
to the parties of the enquirv by him. 70 

I.C. 353=16 L.W. 657=1923 Mad. 232. 

An award given in the absence of one of 
the parties and without any notice as to the 
time or the place where the arbitrators 
would sit to decide the dispute is illegal. 
65 I.C. 577. See also 13 C.W.N. 63. 

um P irc to take fresh evidence. 
27 C.W.N. 601. Irregularities in proce- 
dure which amount to no proper hearing of 
the matters in dispute may amount to mis- 
conduct enough to vitiate the award. 66 
I.C. 349=34 C.L.J. 39. An award passed on 
reference by a guardian and based on infor- 
mation received in the absence of the parties 
or on the arbitrator’s own knowledge of the 
facts in regard to the matters in issue bet- 
ween the parties would be invalid. 44 M. 
L. T. 263. But parties who arc sui juris may 
agree to a reference that the arbitrator shall 
decide the dispute on his own knowledge or 
that there is no need for him to take any 
evidence: and they will be bound by such 
a reference and no legal misconduct can be 
imputed to the arbitrator, if lie based his 
award on such materials. (Ibid.) See 
also 42 All. 185. Where arbitrators have 
allotted through error of judgment an asset 
of uncertain and fluctuating value upon the 
basis of a gross over-valuation, to one 
branch of the family instead of to all the 
branches according to their respective shares, 
this does not amount to misconduct within 
the meaning of the law of arbitration. 184 
I.C. 553=1939 Cal. 500. Award — Criminal 
complaint of misappropriation — Disputes 
between parties referred to arbitration — 
Criminal Court not compounding case — 
Award acquitting accused holding that there 
was no misappropriation not valid. 176 I. 

C. 490=1938 S. 130. Where it is alleged 
that there was a submission of a specific 
question of law, it must be such that it can 
be fairly construed to show that the parties 
intended to give up their rights to resort to 
the King’s Court, and in lieu thereof to sub- 
mit that question to the final decision of a 
tribunal of their own. Where circumstances 
arc not such, then the Court is entitled tp 
interfere with the decision of the arbitrator. 
I.L.R. (1938) 2 Cal. 349=A.I.R. 1938 
Cal. 705. 

Objections to Award.— Any objection to 
an award on the ground of misconduct or 
irregularity on the part of the arbitrator 
ought no doubt to be taken by motion to set 
aside the award: but where it is alleged that 
an arbitrator has acted wholly without juris- 
diction, his award can be questioned in a 
suit brought, for that purpose. 50 C. 1 = 

44 M.L.T. 758=49 I. A. 366 (P.C.). An 
award which goes beyond the terms of 
the reference would be set aside. 1937 Cal. 
341. Order that arbitrator should make a 
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(fl) that an arbitrator or umpire has misconducted himself or the pro- 
ceedings ; 

( b ) that an award has been made after the issue of an order by the Court 
superseding the arbitration or after arbitration proceedings have become invalid 
under section 35; 

(c) that an award has been improperly procured or is otherwise invalid. 

31 . (1) Subject to the provisions of this Act, an award may be filed in any 

Court havin e jurisdiction in the matter to which the 
jurisdiction. reference relates . 

(2) Notwithstanding anything contained in any other law for the time 
being in force and save as otherwise provided in this Act, all questions regarding 
the validity, effect or existence of an award or an arbitration agreement between 
the parties to the agreement or persons claiming under them shall be decided by the 
Court in which the award under the agreement has been, or may be, filed, and by 
no other Court. 

(3) All applications regarding the conduct of arbitration proceedings or 
otherwise arising out of such proceedings shall be made to the Court where the 
award has been, or may be, filed, and to no other Court 
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physical partition — Award directing sale of 
property and diversion of sale proceeds not 
good and would be set aside. 1938 Sind 59. 
Where an award by arbitrators is based on 
grounds, some of which did not justify the 
exercise of their jurisdiction, and the Court 
(annut hold with certainty that the arbitra- 
tors were exclusively within their jurisdic- 
V?" ft* award is null and void. 66 I.C. 
342 ^34 C.L.J . 253. As to objecting to 

award on the ground of incompleteness or 
indefimteneis of the award, see 1930 Lah. 425 
and cases referred to therein; see also 1930 
I t. 110=59 M.L.J. 336 (P.C.). An 
award bv umpire — Appeal to Board of Direc- 
tors under bye-law — Composition of Board 
changing lrom time to time during hearing 

htV'h.V, V, * w Y. d - s “ 46 Bom. L. K. 
1005=1934 Bom. 476. 

Awaio, WHEN can be set aside.— T he 

Court never sits in appeal from the award 

whXr .N lr,t0r - . IU function is to see 

havc h l^I, hC . Kr ?. Uruls ° f mi: * on <luct alleged 
ave been stncUy proved. In order that 

Court may set aside the award on the 

fhrTr^!u , Jii- gUUritic V ' n the P^eedings. 
me irregularities must be of such a nature 

as o amount to no hearing at all Parties 

wK Su "Jr an "i™ ob£, IS 

of The t,r gft Tir 

476r A. i p. 1937 Bom. 410 a !L°?. \ R 
arbitration an get an ex t irt • an 

against him set aside by a Court if h l f :,sed 

Mblgiipn'SM aduliveju'^j 

ten r c -ss* fe 


ing i injunction ought not to be issued. 9 
I.C. 707. The principles under which the 
validity of an arbitration should be judged 
are more rigid than those which apply to a 
case of family agreement. Where the par- 
lies to it were under a misapprehension as 
to their legal position and right, the award 
is bad. 2 Pat. 554. Where charges of 
misconduct and corruption are levelled 
against an arbitrator, he should be given an 
opportunity to explain, the charges being 
put lairly and squarely before him. (113 
I.C. 360) and the onus is upon the party to 
prove the charges. 64 I.C. 706 (All.) In 
case of an agreement to allow the disputes 
to . be tried by another tribunal, the Court 
will take into consideration all those grounds 
C3SC °* su .binission to arbitration. 15 
L. k. 88. Setting aside award for patent 
error of law, see 1924 S. 75; for collusion, 
46 M.L.J. 334 (P.C.). Error of law or 
tact by itself no ground. 3 Pat. 443. Nor 
is the fact that the award is not in accord- 
ance with the law of limitation a sufficient 
ground for setting the award aside, when 
PJ rtv ' took no objection at the time. 1931 
nii i agreement that neither party 

take objection to the award or file an 
appeal cannot control the unrestricted dis- 
cretion vested in a Court by a statute to set 
aside the award when it is sought to he 
i . u question is not whether a party 

shall be compelled to carry out the terms of 
jhe contract but whether the Court would 
. exercising a proper discretion in confer- 
ring on the award the efficacy of its own 
decree. 42 I.C. 706. 

HbO. 31. — Bim\ 31 deal* with jurisdiction. It 
proridus that all flu* mutters relating to «» 
*mgh» ref erenoa ahull be before the Rum 1 ' Court, 
«»nd that where there is u choice of forum, 
"hall bo determined by the first applica- 
tion made to a Court in relation to a rofer- 
•n.e. (Statement of Object « and Henson*.) 

Came undkb rnio o u> Atrr. — Though section 
2, Arbitration Act (I860) doo« not exprcnalv 
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(4) Notwithstanding anything contained elsewhere in this Act or in any 
other law for the time being in force, where in any reference any application 
under this Act has been made in a Court competent to entertain it, that Court 
alone shall have jurisdiction over the arbitration proceedings and all subsequent 
applications arising out of that reference and the arbitration proceedings shall 
be made in that Court and in no other Court. 

32. Notwithstanding any law for the time being in force, no suit shall lie on 
liar to suits contesting any ground whatsoever for a decision upon the exis- 
arhitration agreement or tence, effect or validity of an arbitration agreement or 
award. award, nor shall any arbitration agreement or award 

be set aside, amended, modified or in any way affected otherwise than as provided 
in this Act. 


33. Any party to an arbitration agreement or any person claiming under 

him desiring to challenge the existence or validity of 
Arbitration agreement or an arbitration agreement or an award or to have the 
award to e conteste y e ff ec t of either determined shall apply to the Court 
ua ion. and the Court shall decide the question on affidavits: 


Provided that where the Court deems it just and expedient, it may set down 
the application for hearing on other evidence also, and it may pass such orders for 
discovery and particulars as it may do in a suit. 


NOTES. 

rofer to tlio provision of tin* law contuined 
in section 16, C. P. Code, the implication is 
obvious when it states where the suit could 
instituted. Where mortgaged property which 
was involved in the award is situated at Sial- 
kot, the Court of the District Judge at 
Amritsar has no jurisdiction to make an 
order filing the award, inasmuch as if the 
subject-matter submitted to arbitration were 
the' subject of a suit, the suit could not be 
instituted at Amritsar. 178 I.C. 240 = 40 P. 
L.R. 598 = A.T.R. 1938 Lah. 226. 

$ECS, 32 and 33. — Secs. 32 and 33 


provide that an 
or award shall 


arbitration agreement 
be contested only 


by application and not by suit. This 
proposal was made by tho Civil Justice Com- 
mittee and is in consonance with the general 
principle that the law of arbitration should 
provide a gimple, speedy and cheap settle- 
ment of dfferences. (Statement of Object * 
and Reasons.) 


Having regard to section 32 of the Arbi- 
tration Act, 1940, a suit for a declaration 
that a certain controct containing an arbi- 
tration clause is by way of gaming and wag 
ering and as such void and for an injunction 
to restrain the Tribunal of Arbitration from 
proceeding with the arbitration is not main 
tninable. The proper procedure is to make 
an application to the Court under section 33 
of the Act to be decided on affidavits, or 
on other evidence if deemed expedient bv the 
Court. 45 C.W.N. 881 = A.I.R. 1941 Cal* 527. 

Separate Suit when can lie cases under 
old Act. — A person dissatisfied with an 
award, made .without tho intervention of a 
Court of justice, is entitled to bring an ac- 
tion to set it aside on the ground that no con 
tract providing for a reference to arbitra- 
tion was made or that the contract if made 
was cancelled before the reference in favour 
of the arbitrator had been executed. 81 I.O. 


782=1924 S. 25. Where a party to an award 
has not merely signed it as an award but 
understood it, agreed with it, accepted it ami 
acted on it, and took possession of tho pro- 
perty dealt with in it, he is estopped from 
challenging it. It is not open to the Court 
to go into evidence which has for its object 
the impugning of that award. (24 A. 164, 
foil.). I.L.R. (1937) Nag. 449. It is not open 
to a party to move a Court to set aside an 
award only on some of his objections and 
to reserve other objections falling within the 
scope of section 14 for a separate suit. The 
principle of constructive res jwlicata in 
section 11, Expl. IV, C. P. Code, will apply. 

76 I.C. 953. There is no appeal against an 
order refusing to set aside an award. 17 
I.C. 902 ; 1922 C. 73. Where an award is 
challenged on the ground that there was no 
submission to arbitration by the parties, the 
remedy lies in regular suit and not in an 
application under section 14. 47 C. 806. See 

also 32 Bom.L.R. 389. Whore a party ob- 
jects to a reference and award on grounds 
which go to the very root of the reference, 
it is open to him to file a suit to set aside 
the reference and award. 1930 S. 170; 31 
C.L.J. 283 = 56 I.C. 541 = 24 C.W.N. 454. 
Award is no bar to a suit is not stayed under 
para. 18, C. P. Code, 8ch. IT or section 19 of 
this Act. See 1926 Sind 86. When an award • 
under the Act has been made and filed, n party 
affected thereby can maintain a suit to im- 
peach it on grounds not included within sec- 
tion 14. Law does not permit tho samo 
question to be decided by a Court of law 
ns well ns by an arbitrator and it is only 
when the dispute before two tribunals is 
identical that tho decision given by tho arbi- 
trator must bo treated ns ultra vires. But 
where Ihe dispute before arbitration and 
Civil Court is not tho samo tho jurisdiction 
of the arbitrator is not ousted. 117 I.C. 

74 = 1929 Lah. 564. A suit to set aside an 
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34. Where any party to an arbitration agreement or any person claiming 

under him commences any legal proceedings against 

oeedings wherfthef, is^an an >' oth . er P art >' to the agreement or any person claim- 
arbitration agreement. under him in respect ot any matter agreed to be 

referred, any party to such legal proceedings may, at 
any time before filing a written statement or taking any other steps in the pro- 
ceedings, apply to the judicial authority before which the proceedings are pending 
to stay the proceedings; and if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the arbitration agreement and 


aw 


NOTES. 

...rard made by an arbitrator on a reference 
by the Registrar of Co-operative Societies on 
the ground of a patent error of law on a 
question of limitation, is maintainable. 
1940 Rang.L.R. 739. The dispute between 
A and B regarding boundary line between 
two territories was referred to arbitration. 
Tim sigreement referring the dispute to ar- 
bitration was contained in a document 
written in English. A who was ignorant of 
English affixed his mark to the document 
which was not explained to him so as to 
make him understand its true import. Held, 
that the award was not binding on A and 
was no bar to the subsequent suit bv A 
against B regarding the same cause of ac- 
tion 170 LC. 423 = A.I.R. 1937 P.C. 274 

( * .U), 

8kg 34. — Sec. 34 deals with the staying of a 

matters? a rcfer ? nce concerning the subject 
matter of the suit and between the same 

parties is pending. It continues the existing 

law contained in section 19 of the 1899 Act 

0 tlm r W h r *? ° f tho Second Schedule 

r p n C ‘o P . - ^r de - (See aIso Notes un der 
l - c - Sch. II para. 18). 

One A was appointed the medical referee 

1 an insurance company unde* a written 

se— T h i ch pr,!vi,,l>d that ^ X/uid 

norf Dt »’ and 3 faithfu Hy examine medical re- 
J! 8 ? u to him by the company. It 

bo en!ui° i Pr ° Vlded that «ie company 'would 
of ™ d n( !: i ,Crmina ‘ e the agreement in case 

A I astlv g If enCe ° f WOrk on the part of 

wWh ft • i th f r ° was an arbitration clause 
Inch provided that any dispute arising 

liti^Tor diui! S r ° 1 ncen ? in g their rights, liabf 
ref^rod td ^ aader the agreement would be 
cdmmnv * rh ' tr * tl0 *- Subsequently the 

the wrongful termination of it before^.? 
P«ry, tho company had tho ri^ht a lts f X ' 
suit stayed under section 34 g 1941 CaT%n? 

*™ C -TT 34 i> CASES AcSbpc' 

SV* 1, 19=60 T C - 776 ; 3o i.c. ior- 

1022 O.* I5g 3; There 0 is 235=25 P 6S = 

■«* suras. 


agreement of parties to refer a matter in 
dispute between them to arbitration, and 
onco the machinery is provided tho choice to 
have the dispute so settled by arbitrators is 
left to tho parties. If any party who has 
contracted to settle a dispute by arbitration 
backs out of it and institutes a suit in dis- 
regard of that contract, the Court is given 
tho discretion to stay tho suit at the in- 
stance of the other party. But if neither 
Party wishes to resort t;> arbitration, the 
ordinary Courts of law have jurisdiction to 
decide the matters in dispute between them. 
It cannot, therefore be said that a suit is 
not maintainable at all. If one party insti- 
tutes a suit it is open to the other party if 
he wants to bind the plaintiff to his contract 
for having the matter settled by arbitration, 
to apply to the Court for stay before the 
settlement of issues. When he' does not do 
that, he cannot in appeal object to the de- 
cree passed against him on the ground that 
the suit is not maintainable as being in 
violation of the arbitration clause in Ihe 
contract. 17 Pat. 293=1938 P.W.N. 138. 
See also I.L.R. (1940) Bom. 249=4 Bom. 
L.R 1293=1940 Bom. 93. The rower 
vested in a Court to stay a suit is purely 
discretionary and can be exercise.] only on 
an application made for that purpose by one 

th JLP artjes t0 the suit at or before 
P V iA7? ent ° f i8sues - 22 I.C. 811=92 
1913 i 68 I.C. 235=25 O.C. 63. See 
fit l 1930 M w -N. 1028. Discretion should 
XL 1 V? 18ed «n judicially or capriciously. 
atLJiV 2 u‘ 7710 existence of the award is 

set S t€ il )ar « tJlC suit until the award is 

tion 1 57 /rf ? f com P etent jurisdic- 

all nlo- 1 ’ An award extinguishes 

afterwnwf * mbr . a ? ed in tb ® submission and 
the Xht f ™ 8hes the °uly basis on which 
and thG partie9 ca " ue determined, 

SritinT^V bar t0 an - v ™ the 

T 30 S demand • 25 I.C. 220=7 Bur. L. 

dism.tPQ t f aSe ° f an a £ r eement to allow 
Court tin ° + F • tried by another tribunal, 
grounds ^ ke ,nt ° COn9iderat *°u all those 
fratffn ° f scission to arbi- 

referenpo t 88. Where after a 

briZTu V arb ! tration one of the parties 
deKwtt a F“ 8t the otber and the latter 
of the q ? Tefra ms from applying for stay 
ed hit mu ^. be deemed to have waiv- 

A L T ion tG A arbitration • 44 A . 292=20 

refer « ^ A party to an agreement to 

WL TSS^L.* 0 Rrbitrati °n not debar- 
red from bringing an independent snit on 
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that the applicant was, at the time when the proceedings were commenced, and 
still remains, ready and willing to do all things necessary to the proper conduct 
of the arbitration, such authority may make an order staying the proceedings. 


NOTES. 

title'. 24 I.C. 490=12 A.L.J. 757. This 
section does not apply if aa order for stay 
of n suit is vacated owing to the refusal 
of one of the arbitrators to act and the suit 
is proceeded with. 50 I.C. 879=23 C.W. 
N. 293. Where in spite of an agreement to 
refer to arbitration the plaintiff filed the 
suit and one of the arbitrators refused to 
act held* that the plaintiff was entitled to 
a removal of the stay . The suit was not bar- 
red by the agreement to refer to arbitration. 
64 I.C. 289=23 Bom.L.R. 511; sec also 60 
M.L.J. 67G. Where a suit has been stayed 
the Court must first remove the stay ordeT 
before reviving the suit. 171 I.C. 625= 
1937 Sind 247. Suit in contravention of agree- 
ment to refer dispute to arbitration — Suit 
not stayed — Award during its pendency — 
Validity. 157 I.C. 867=1935 L. 916. Pro- 
per course of the party relying on award. 
(Ibid.) Agreement to refer to arbitration 
after institution of suit. If adjustment 
within the meaning of O. 23, r. 3 — Stay 
of suit. 38 B. 687=16 Bom.L.R. 653. 
When parties have deliberately made 

contracts with an arbitration clause 

and chosen to select their own forum , 
there is prima facie duty upon Court to res- 
pect the agreement. If difficult questions 
of law are likely to arise such as would in- 
evitably entail a special case being prepar- 
ed and reference to Court made by an arbi- 
trator the Court may in the exercise of its 
discretion refuse to stay. 8o also, if a 

question of law would arise which is clearly 
outside the purview of the arbitration clausa 
and other questions though within it, are 
so intimately connected with the prime ques- 
tion that a more convenient course would be 
to try the whole action in Court, a stay may 
be refused. Stny refused in the particular 
case. 58 C. 1107=35 C.W.N. 514=53 C. 
L.J. 321=1931 C. 772; sec also 70 C.L. 
J . 148=43 C.W.N. 879. Where a contract 
between plaintiffs and defendants, provid- 
ing for reference to arbitration in case of 
disputes arising out of the contract, is im- 
peached by a suit by the plaintiffs on equi- 
table grounds, arbitration proceedings which 
had commenced should be staved pending 
the disposal of the suit. 46 I.C. 173=22 
C.W.N. 535; sec also I.L.R. (1939) 2 Cal. 
181=43 C.W.N. 879. The fact that a 
small portion of the relief claimed is not 
within the scope of the arbitration clause 
is not in itself a sufficient reason for refus- 
ing to stay proceedings where the main 
subject of the action is within the clause. 
58 C. 1107=134 I.C. 529=35 C.W.N. 514. 

The stay of a suit under para. 18 of 
Sch. II, C.P.Codo, as also under section 19 
of the Arbitration Act is made by the 


Court only with a view that the parties may 
go to arbitration in accordance with their 
agreement. The stay of a suit will have, 
therefore, to be refused if there could not 
be an arbitration at all. An arbitration 
pre supposes a dispute or difference between 
the parties and if no dispute or difference 
arises before the institution of the suit, 
there is no occasion for an arbitration, and 
a pending suit between the parties ought 
not to be stayed in such cases. I.L.R. (1939) 
2 Cal. 181=70 C.L. J. 148=43 C.W.N. 
879; see also 42 P.L.R. 48=1940 Lah. 180. 
The fact that a defence was raised 
in the written statement that under tho 
agreement between the parties, tho parties 
are bound to appoint arbitrators is not tant- 
amount to an application for stay unler 
para. 18, but is only a defence to the puit. 
1938 Mad. 205= (1938) 1 M.L.J. 38. 

Although a Court has a discretion to stay or 
to refuse to stay a suit under para. 18, Sch. 
II, C.P.Codo, it is ite duty to act upon tho 
agreement to refer to arbitration unless it 
sees sufficient reason why the dispute should 
not be referred. Where the lower Court 
held that there was no valid submission and 
that there was no contra, rt. regarding arbi- 
tration between the parties and in its dis- 
cretionary power did not stay tho suit.. Tldd, 
that it. could not be said, that the lower 
Court exercised its discretion in an unjudi- 
cial manner or capriciously. 39 P. L. R. 
42.3= A . I . R. 1937 Lah. 206. Where fho 
Court, refers the suit to arbitration in ‘ac- 
cordance with tho agreement between parties 
to refer to arbitration under jara. 18 of 
Sch. II, C.P.Code, nn order adjourning 
the suit sine die is not proper and tho 
proper order is to adjourn the suit 
for a definite period. 177 I.C. 140=1938 
M.W.N. 1124 (2)=A.I.R. 1938 Mad. 

205 — (1938) 1 M.L.J. 38. Tho provisions 
of para. 8, Sch. II of C.P.Codo, tho man- 
datory and an application under that section 
for stay should be made at the earliest posf- 
sible opportunity. Where a suit was filed 
in August, 1933, and tho issues were framed 
in December of that yenr, but nn 

application to stay the suit was> put in only 
in 1936 nnd that at the ■ instance of tho 
Court. Held, that it could not bo said that 
tho provisions of para. 18 of Sch. II of the 
C.P.Code have been complied with. 1938 
M. 205=(1938) 1 M.L.J. 38. 

Applicability: Cases under seo. 19 old 
Arbitration Act (1899). — The section does 
not apply when there is no dispute between 
the parties, nnd tho mere failure to pay 
what is admittedly duo does not amount to 
dispute. 1931 B. 164. Whero a pnrt.y to 
a contract containing arbitration »loo*o 
brings a suit to impeach tho validity of that 
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clause it is not a suit in Tespect of “any 
matter agreed to be referred to arbitration, 
and so the section does not apply. 58 I.C. 

. sr n i 41 / O \ *D 41«n 


and so me a^cuuu uwo uut 
790 (S.); 61 I.C. 141 (S.). Before the 
jurisdiction of a Court to make an order for 
stay under section 19, can be invoked, it 
must be established beyond doubt that there 
is a valid submission. It cannot be said 
that, an arbitration clause is an ordinary in- 
cident of a contract for the sale or pur- 
chase of goods, and such a clause cannot be 
incorporated into a contract by reference to 
another contract between one of the parties 
and a third party. 38 C.W.N. 737=61 
Cal. 702=1934 Cal. 790; see also 41 C.W. 
N. 563; I.L.R. (1940) Bom. 249=41 Bom. 
L.R. 1293=1940 Bom. 93. Where a party 
steks to avoid the contract for reasons de- 
hors it the arbitration clause cannot be re- 
sorted to by him . In other words a party 
cannot rely on a term of the contract to re- 
pudiate it and still say the arbitration clause 
should not apply. 53 Bom. 573. If in 
consequence of misrepresentation or other 
circumstances the clause for reference is in- 
valid, if there is a binding contract at all 
between the parties, such questions do not 
constitute disputes arising out of a contract 
so that when such questions are raised in a 
suit, section 19 has no application and the 
Court has no power to stay. 82 I.C. 81 
(8.); 44 All. 472 at 480; but. see 24 C.W. 
N. 567; 41 C.W.N. 563. 

Meaning or Terms.— W here an arbi- 
tration clause in a contract provide for a 
reference to arbitration of any dispute what- 
soever arising in or out of the contract the 
question whether there has been an interpola- 
tion in the terms of the contract falls with- 
in the arbitration clause and must be decid- 
ed by arbitrators. Consequently a suit is 

0n that g round - A.I.R. 
41 Cal. 415. Where a contract contains 
an arbitration clause and one party to it 
alleges breach by the other of its provisions 
d claims to have rescinded the contract 

ont r *P° Un<1 ' th ° dLs P ute is one arising 
out of the agreement. If, therefore, thl 

peer fin * 9 a Buit again8t Wm 1,1 res 

order f A he COntract ’ he 13 entitled to ar 

Act staWn* Jw™ 19 ° f tto Arbit ™tior 
Act staying that suit. 45 C.W.N 984 Thr 

express, on -‘after appearance” in S 19 5 

merely directory and the section Is intended 

to prevent a party from filing an application 

r; r c d & 

ance for the purpose of making a itay aptfi 
cation may be treated nu an ^ a PP*i - 

the suit. (W) An oraTapVcETr 6 ^ 

time to file a written statemoLt bv 7 
ant’s counsel in answer to a Court ’a 
va taking a “step in the proceeding*’ ^ 

77i^r<£f of 78 rt n 19 - ? 

- c »nn, even £ 


the proceedings” within section 19. 40 I. 

C. 81 (S.). But merely applying for a 
copy of plaint is not. 52 Cal. 453. Hav- 
ing regard to the provisions of O. 5, r. 2, 
C.P. Code, a proceeding must be taken to 
have commenced within the meaning of sec- 
tion 19, Arbitration Act. only when the de- 
fendant is supplied with u copy of the plaint 
and the fixing of time by tho Court for fil- 
ing a written statement when the defendant 
has been supplied with a copy of the plaint 
cannot, in any sense, be regarded as n step 
taken by the defendant in the proceedings 
inasmuch as time for filing the written state- 
ment is necessarily given by the Court. A. 
I.R. 1941 Lah. 64. 

Burden of Proof. — When a suit is filed 
in connection with a dispute, the otius is on 
the plaintiff to show why he should not be 
bound by the agreement to refer. 75 I.C. 
1041 = 1924 8. 49; see also 47 Cal. 849; 44 
C.W.N. 607; 1910 Lah. 180. The burden 
of proving that a particular dispute cannot 
be referred to arbitration lies on the 
party alleging it. 53 Bom. 271. Where a 
defendant does not plead at the early stages 
of a trial a subsisting agreement to refer 
to arbitration but submits to tho jurisdiction 
of the Court and allows the trial to proceed, 
he cannot afterwards raise the plea. 20 A. 
L.J. 975=71 I.C. 144=1923 A. 139. 

Court Empow*:red to Stay. — Tho 
“Court” means tho Court tryin tho suit and 
not the District Court. 1928 Bom. 275; 1931 
Lah. 66; 1931 Lah. 644; 1931 Sind 106. “The 
Court in section 19 means the Court seized of 
the case, where such Court, be a High Court 
or a District Court, or any other Court, of in- 
ferior jurisdiction, such as the Court, of 
Small Causes or a subordinate Court. It 
is that Court which is in a better position 
to know and to decide expeditiously whether 
the application for stay lias been filed after 
appearance in Court and before tr.king any 
step in the proceedings. (Case-law review- 
ed.) 1933 Sind 376 (F.B.); 150 I.C. 839. 
Court in section 19 of tho Act is the one in 
which the proceedings or other attempts to 
bring a suit are in fact. 43 All. 553. 

Stay. — The Court is vested with a discre- 
tion either to stay or not to stay the suit; 
but the discretion must be guided by judi- 
cial principles. 75 I.C. 1041=1924 S.‘ 49; 
43 C.L.J. 297; 54 Bom. 197; 56 C. 848; 
55 I.C. 817 (C.); I.L.R. (1940) 2 Cal. 
26; 1941 Cal. 503. As to what must be 
proved by an applicant before granting his 
application for stay see 1928 Sind 94. There 
con be no stay of proceedings under section 
19 when there is no “ submission” in the 
true sense of the word. A submission to 
arbitration, which deprives a party of his 
right under the law to have his disputes 
decided by a Court of law, must be construed 
strictly; and unless it clearly appears from 
the terms of the submission that a party haa 
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so deprived himself no stay should be granted. 
Stay ought to be refused in a case where the 
tribunal contemplated by the parties has ir- 
revocably committed itself to certain views. 
28 S.L.R. 223=1934 Sind 200. Where 
legal proceedings were for a long time 
threatened against a person in respect of a 
contract which provided for all settlement of 
disputes by arbitration, and when instituted 
that person applied for a stay of suit pend- 
ing arbitration he can claim it as a matter 
of right. His failure to object to the liti- 
gation is no ground for refusing stay. 45 
M.L.J. 653=47 Mad. 164. Stay of suit 
pending arbitration — Discretion of Court — 
Charges of fraud. 22 A.L.J. 1031; see 
also 1937 Lah . 851 (allegations of fraud 
misrepresentation and coercion. 8tay of suit 
cannot be ordered after award is filed. 1940 
Lah. 265. An order staying a suit is a 
permanent one unless otherwise provided in 
tho order itself and an order staying suit 
where the subject-matter was referred to 
arbitration and a decree was passed m terms 
of the award is sufficient to finally dispose 
of the suit. 43 All. 270; 43 All. 533. See 
also 47 Cal. 849; 1940 Lah. 265. The 
case would be different if by a reference and 
award before the suit the rights and liabi- 
lities of the parties had been determined at 
the date of the suit. 47 Cal. 752; 56 I.C. 
160. Institution of suit after reference to 
arbitration by one of the parties and omis- 
sion on the part of the other to apply for 
stay of suit amounts to waiver of right to 
arbitration. 44 A. 292. Provision for 
reference to two arbitrators — One arbitrator 
to be named by each party — No provision 
in case of the refusal by a party to nomi- 
nate — Suit by party who has not nominated 
— Stay of suit can be granted. 107 I.C. 
434=1928 Sind 94. See also 1935 8ind 62 
=155 I.C. 895 (Refusal of stay — Charge of 
fraud and forgery, if and when sufficient 
cause). See also 1937 Lah. 851. 

“Steps in thb Proceedings ” — Meaning 
op. — If a party formally appears before the 
Registrar of the Court through his advocate's 
clerk, before he has had a reasonable time 
to enable him to decide on tho course of 
action to be taken, that cannot ordinarily 
debar him from applying for stay of suit; 
that cannot amount to a step in the proceed- 
ing within the meaning of section 19. 28 

S.L.R. 223=1934 Sind 200. Application 
for adjournment is not a step in the proceed- 
ings. 61 Cal. 702=38 C.W.N. 737=1934 
Cal. 796. See also I.L.R. (1937) 2 Cal 
63=41 C.W.N. 1261; 1941 Lah. 64. An 
application made to the Court for postpone- 
ment of the hearing of the suit is a step in 
the proceedings within the meaning of 
section 19 irrespective of the intention vith 
which the application is made. Whether 
the applicant wishes to have further time to 
file a written statement or to raise as a bar 


to the suit tho agreement to refer to arbitra- 
tion m cither event, his application is an 
application, to invite the Court to do 
something which would enable him to estab- 
lish his defence. It is for the Court to 
determine whether any particular act or ap- 
plicatjon is a step in the proceeding. 155 
I.C. 895—28 S.L.R. 366=1935 8. 62. 

Where the defendant asked for an adjourn- 
ment of the hearing of the summons taken 
out by the plaintiff to compel him to file the 
written statement, and the adjournment was 
obtained by consent and without prejudice 
? th ® defendant’s pending application for 
stay of the suit. Held, that the defendant 
dni not ^ake any step in the proceedings 

i , %T an is g of the section - i l r - 

(i937) 2 Cal. 63=41 C.W.N. 1261. 

Evidence. — Before an order staying pro- 
cced.ng s , can be made, it must be proved 
that there is a valid submission, that there 
IS no sufficient reason why the matter should 
not be referred according to the submission 
and that the applicant was and is ready to 
do all things necessary to the proper con- 
duct of the arbitration. 47 Cal. 1020. It. 
i* largely in the discretion of the Court to 
make an order staying proceedings in such 
a matter and when the discretion has been 
exercised, the Appellate Court will interfere 

° nl / ' vkoa a 8tron £ case is made out. 47 
Cal. 1020. A suit is not barred by a re- 
ference to arbitration made before, but the 
award m whmh is delivered after the suit. 

•>6 I.C. 150=13 S.L.R. 193. It is f or tho 
party who is invoking the Arbitration Act 
to prove his right so to do. 44 C W N 
607. Where an application is filed by a 
dofrmdmrt for stay of the suit under action 
19 of the Arbitration Act, the onus i* al- 
ways on the plaintiff to show why he should 
not bo bound by an agreement to refer dis- 

p a T rbi i ra ‘l. 0 o n - A I B - 1 Lah. 

*2 P.L.R. 48. Arbitrators can de- 

c.de questmaa of law and the oecurrcnee of 
a difficult or complicated question of law is 

Tnf nf M il gr0Un<1 t0 takG ih0 mfltter 

ut of the arbitrator’s hands. 58 C. 1107. 
But sre 1941 Sind 99. Held that as the main 
pute in this case involved an important 

onf ti n ! n * ate question Of law tho Court was 
entitled to exercise its discretion and was 

justified in refusing stay of suit. A.I.R. 
1941 Sind 99. So long as the authority de- 
legated to an arbitrator is not revoked be 
has the power to make an award nnd there 
would be no impropriety of conduct on his 
part in proceeding with tho reference after 
a .suit is filed unless ho has notice that there 
has been an application for leave to revoke 
no authority conferred on him to somo com- 
petent Court. 35 I.C. 636=10 S.L.R. 1. 
Though it appears desirable to have the 
matter tried in Court the proper course is 
not to ignore the arbitration but to direct 
the defendant to take necessary steps to re- 
voke the submission. 36 I.C. 636=10 
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NOTES. 

L.R. 1. See also 11 I.C. 274 (S.). An 
arbitration clause in a contract docs not 
oust the jurisdiction of the Court in case of 
its breach. 20 I.C. 504=7 S.L.R. 1. 
Where an action has been commenced upon 
a contract which contains a provision for 
reference to arbitration then even if a 
reference to arbitration lias taken place be- 
fore the suit, is instituted and if no applica- 
tion is made to stay the suit pending the 
arbitration, the award is of no effect. 38 
C.L.J. 67. Section 19 of the Arbitration 
Act is in the nature of a summary procedure 
and does not. normally include any lengthy or 
protracted inquiry or investigation. The 
Arbitration Act requires a submission in 
writing, and the fact that a contract or sub- 
mission in writing exists has to be establish- 
ed by the person who comes to Court and 
applies for a stay. On the assumption that 
a contract which contains a submission in 
writing exists, an application may be made, 
because on that assumption the arbitrators 
have jurisdiction. If the fact of the con 
tract itself is disputed, the arbitrators can- 
not decide the point, and the Court in the 
normal course would refuse a stay. Merely 
sending contract notes by a party to an- 
other without any confirmation notes signed 
by the other party does not amount to a sub- 
mission in writing as required by the Arbi- 
tration Act. I.L.R. 1940 Bom. 249=187 I.C. 
494=41 Bom. L.R. 1293=A.I.R. 1940 

Bom. 93. See also 1940 Lah. 2G5.' 

Estoppel. — Where after the trial Court 
dismissed the defendants y application for 
stay under section 19 and pending an ap- 
peal therefrom, the defendants applied for 
an adjournment to file a written statement 
and consented to the issues being referred 
to the Commissioner, held, that those facts 
did not constitute evidence of consent on 
the part of the defendants precluding them 
from urging their application for stay in 
the appellate Court. (4 I.C. 359, Bel.) 27 S. 
L.R. 169=140 I.C. 626=1933 Sind 75. 
fcTAY Grounds for — Considerations for 

^odrt. --U nder section 19, a suit can only 
>( stayed when it is in respect of any matter 
agreed to be referred but not otherwise . If 
it is not in respect of the same matter which 
is agreed to be referred there can be no 

Bh.T t°i f SU1 J .. and there can be no question 
that the arbitrators are functus officio until 

such suit is stayed. Where one of the parties 

who have agreed to refer the dispute to 

arbitration files a suit praying for a decla 

ration that the other party has no right to 

refer any matter to arbitration and that the 

arbitrators have no jurisdiction in any ma£ 

ter relating to the agreements between the 

Pjrt.es, their claim strikes at theTe^Vno? 

of the submission clause, but does not 7 come 

within the submission clause as to render th#» 

<*<*,. The mere * fact 
that the other party has applied for stay of 


suit under section 19 and that the applica- 
tion is pending does not affect the question 
nor does the institution of suit by the party 
objecting to the award when it is instituted 
subsequent to the filing of award. 1935 
Sind 228. There is nothing in section 19 
of tho Arbitration Act to justify the con- 
clusion that an order of stay can be pass- 
ed under the section even after the award 
had been given. The object of passing an 
order staying the suit under section 19, is 
to allow the parties to proceed with the 
arbitration. But if before the application 
for stay is made or lias been disposed of the 
arbitrators have already made the award, 
there will be no point in making the stay 
order. In that event, the proper course for 
the opposite party would be to plead the 
award in bar of the suit and not to obtain 
an order staying the suit pending arbitration 
which had already terminated. A.I.R. 1937 
Lab. 851. See also 155 I.C. 932=1935 
Bom. 155; 1941 Cal. 415. What is a suffi- 
cient cause for refusing to stay on an 
application for stay under section 19 depends 
on the particular facts of each case. The 
fact that a submission clause does not in- 
clude all the matters which are the subject 
of legal proceedings may be a sufficient 
cause for refusing to stay. When there is 
a charge of fraud or forgery against one 
of the parties to a submission clause, a 

Court has discretion to refuse a stay. Gene- 

• 

rally speaking where the party charged 
desires a public inquiry, the Court will 
generally refuse to send the case to arbitra- 
tion, but where the party making the charge 
desires that the matter should be dealt with 
in Court., the Court will be less inclined 
to stay the suit. 155 I.C. 895=1935 Sind 
62. Stay will not be ordered where aji 
important and intricate question of law is 
involved. 1941 Sind 99. See also 45 C. 
W.N. 984. Where an agreement in writ- 
ing was entered into between the plaintiffs 
and the defendants, which contained a 
clause, whereby it was provided that in case 
of disputes between the parties arising out 
of the agreement, the matter should be sub- 
mitted to arbitration, and the plaintiff’s case 
is that the contract was rescinded by him 
as the defendants were guilty of a breach 
of some of the written as well as the oral 
terms of the contract relating to payment, 
the dispute between the parties arises out 
of the agreement, the question being whether 
the defendants committed a breach of the 
terms, and the defendants are, therefore, 
entitled to an order staying the suit of the 
plaintiffs for a declaration that the contract 
has been validly rescinded. But when the 
case of the plaintiffs is that the person who 
signed the contract as representing them 
had no authority to do so, that there was, 
therefore, no contract between the parties 
and, accordingly, no agreement to refer to 
arbitration, a suit by them for a declaration 
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35 ( 1 ) No reference nor award shall be rendered invalid by reason only 

. .. of the commencement of legal proceedings upon 

on aeration? PrOCeedmgS the subject-matter of the reference, but when legal 

proceedings upon the whole of the subject-matter of 
the reference have been commenced between all the parties to the reference and 
a notice thereof has been given to the arbitrators or umpire, all further proceed- 


NOTES. 

that they did not enter into the alleged 
contract is not, so far as it deals with that 
contract, in respect of a matter referred 
within the meaning of section 19 of the 
Arbitration Act, and the defendants are 
not, therefore, entitled to a stay of the suit. 
41 C.W.N. 563. If allegations of fraud 
aud coercion go to the very root of the 
agreement to refer to arbitration, or 
if they relate to matters outside the scope 
of the submission, the only forum to decide 
that matter is the Civil Court. In either 
of these cases section 19 will ex necessitate 
rei be inapplicable. If on the other hand, 
misrepresentation, fraud or coercion is al- 
leged to have been committed in reference 
to matters which are sought to bo proved 
in proof or disproof of the contentions of 
the parties relating to a dispute which has 
been, or can be validly referred to arbitra- 
tion in accordance with the original agree 
ment, this will not. necessarily be a ground 
for declining to stav the suit. A.I.R. 1937 
Lah. 851. See also 48 L.W. 399=1938 
Mad. 918=(1938) 2 M.L.J. 531. 

Practice. — In respect of a suit pending 
on the file of the Judicial Commissioner at 
Rind, the practice is to file a separate ap- 
plication for stay under section 19 of the 
Act and not an application in the suit. 27 
S.L.R. 169=140 I.C. 626=1933 Sind 75. 

Misceluanfxm's. — A decision of a Judge 
ns an arbitrator with the consent of tho 
parties is binding on the parties as if it 
were an award of an arbitrator, even though 
the Judge, as such, had no jurisdiction over 
the matter in controversy. But this doc- 
trine cannot apply where the Judge was 
chosen as arbitrator not voluntarily but 
under great judicial pressure. 15 C.L.J. 
142=13 I.C. 898=16 C.W.N. 444. An 
agreement to refer to arbitrator is not bad 
merely for the reason that it included dis 
putes other than that before the Court, if 
there was a distinct clause to the effect that 
the arbitrators would only report to the 
Court their decision on the subject-matter 
of the suit. 76 I.C. 1007=1923 Lah. 411. 
Where a privato information got by an 
arbitrator wns, in the presence of the 
parties, communicated to the other arbitra- 
tors, an award by them is not invalid. 
Courts proceed very warily in allowing revi- 
sion is awards. 41 M.L.J. 676. The wn- 
piro is not justified in the face of an objec- 
tion by either party in taking any part of 
the evidence from the notes of the arbitra- 
tors unless there are specific provisions in 
the submission permitting him to do ao. 04 


I.C. 706. When a Court is asked to file 
an award, it is not sitting as a Court of 
appeal from the arbitrators; but the Court 
can certainly decide if the award sought to 
be filed is the production of a tribunal duly 
constituted under the terms of a contract 
binding on both parties. 44 A. 481. Where 
the Court below had cancelled the reference 
to arbitration on account of the delay in 
making tho award, it is not competent to 
tho appellate Court to look into tho award 
or treat it a» if it wore tho report of a com- 
missioner. 4 Lab.L.J. 48=1922 L. 194 
(2). On this section, see also 39 C. 669 
(Rules of Bengal Chamber of Commerce); 
1923 Lah. 453; 28 C.W.N. 140=27 Bom. 
L.R. 1098=1925 Bom. 449=09 B 854=38 
C.L.J. 67. (Specific performance of agree- 
ment to refer to arbitration); 56 M.L.J. 
291; 27 Bom. L.R. 568 (Sole arbitrator 
appointed by one party). 

Res Judicata. — Where an application for 
stay is rejected and the order is not eot 
aside, a second application for stay is bar- 
red as res judicata even if the first order is 
erroneous. 1935 Sind 62=155 I.C. 895= 
28 S.L.R. 366. An order staying the suit, 
if mado on a fraudulent misrepresentation 
can be reversed by the Court making the 
order, if it is satisfied of tho fraud and mis- 
representation of tho other side and the suit 
can in the circumstances be revived. Simi- 
larly, tho Court is empowered undor section 
151, C.P. Code, to mnko any onlor as may 
he necessary for ends of justice or to pre- 
vent abuse of the process of the Court,. 
Nothing in the Arbitration Act bars this 
notion. 190 I.C. 576=A.I.R. 1940 Lah. 
265 . 

Appbai,. — From an order refusing stay 
under Boction 19 no appeal lies; only revi- 
sion is competent. 1937 Lah. 206; 1936 

Sind 205. 

Revision. — An application made under 
section 19 is not an interlocutory proceeding 
or a mere branch of a suit within the mean- 
ing of section 115 of the C.P.Codo. It i* 
a coso in itself and docides finally between 
the parties whether tho mattor shall or shall 
not be decided by arbitration; therefore an 
application in revision will lio and is not 
excluded by section 115. 1936 Sind 206. 

See also 1937 Lah. 206. 

Sec. 35.— Section 35 relates to tho effect 
of subsequent legal proceedings on a pond- 
ing ref crenco . Such proceedings will not 
affect tho reference unless (a) they Telato to 
tho whole of the referred matter, and (6) 
all tho parties to the reference are implead- 
ed in tho proceeding*. Where these condi- 
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Power of Court where 
arbitration agreement is 
ordered not to apply to a 
particular difference, to 
order that a provision mak- 
ing an award a condition 
precedent to an action shall 
not apply to such difference 


Limitations. 


ings in a pending reference shall, unless a stay of proceedings is granted under 
section 34, be invalid. 

(2) In this section the expression “parties to the reference” includes run 
persons claiming under any of the parties and litigating under the same title. 

36. Where it is provided (whether in the arbitration agreement or other- 
wise) that an award under an arbitration agreement 
shall be a condition precedent to the bringing of an 
action with respect to any matter to which the agree- 
ment applies, the Court, if it orders ( whether under 
this Act or any other law) that the agreement shall 
cease to have effect as regards any particular differ- 
ence may further order that the said provision shall 
also cease to have effect as regards that difference. 

37. (1) All the provisions of the Indian Limita- 

tion Act, 1908, shall apply to arbitrations as they 
apply to proceedings in Court. 

(2) Notwithstanding any term in an arbitration agreement to the effect 
that no cause of action shall accrue in respect of any matter required by the 
agreement to be referred until an award is made under the agreement, a cause 
of action shall, for the purpose of limitation, be deemed to have accrued in respect 

of any such matter at the time when it would have accrued but for that term in 
the agreement. 

(3) Lor the purposes of this section and of the Indian Limitation Act, 
1908, an arbitration shall be deemed to be commenced when one party to the 
arbitration agreement serves on the other parties thereto a notice requiring the 
appointment of an arbitrator, or where the arbitration agreement provides that 

, e to a P ers ° n named or designated in the agreement requiring 

that th e difference be submitted to the person so named or designated. 

) Where the terms of an agreement to refer to future differences to 
r i ra ,on provide that any claims to which the agreement applies shall be barred 
J notice to appoint an arbitrator is given or an arbitrator is appointed or 
u ° tr stc P to coir j me nce arbitration proceedings is taken within a time fixed 
r , C .?? r< : ern J; nt > and a difference arises to which the agreement applies, the 

’ ; C J J S ° °P’ nion that in the circumstances of the case undue hardship would 
on such torf Ca V sec ’ an( l notwithstanding that the time so fixed has expired, may 

^^i; f tia a p^ Mst,ce of the case rct > uire ' f " r 

the commenfpmpni Court orders that an award be set aside or orders, after 

have effect with r e?n an tIiat t ^ le arbitration agreement shall cease to 

mencement of the ?• ^ f ^ e |' ence referred, the period between the com- 

of the arbitration a nd the date of the order of the Court shall be 

NOTES 

XTaisgs “• ieEai p r ° ceeain &» 

expirl. of .I,!.'!-* tio " P ro «*<i">K9 on tJie 

nm.lo or on 'the may ho 

Hon. (Matrmnt of nhfS on applies- 

CHANOBS MADE 

~“Wv have substitute? 

Hod'S KorZ'iZ’, “" dC " n - ; - 

iir 

arbitration proceeding W* 

" !U,d j?™™* only r«u?, ra i e f ,he 

L. M.— 18 


Court does not grant a stay proceedings." 
(Ref>. of Sel. Com.). 

Sec. 36 . — Section 36 is based on section S 
C4>. of the 1934 Act of Parliament and sup- 
plies an omission in the present Indian 
Law. An agreement may contain a clause 
that no legal proceedings shall be taken on 
a certain matt< r unless the matter has first 
been made the subject-matter of an award. 
It is necessary to empower the Court to over- 
rule this provision when the award is ae* 
aside or otherwise becomes void. 

Sec. 37. — Section 37 makes provision as 
to limitation in arbitration matters and 
follows closely section 16 of the 1934 Act of 
Parliament. 
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of 6 ^ e pr Stg Act. ,908 

to the difference referred ^ ' in £ ar bitration) with respect 

remuneration or costs. Court may on an application in this behalf ordeT’that 

applicant on payment into Court by t^appHc^t'of the'f^'T^ the , a ' vard to the 
after such inquiry, if any, as it thinks fit fm-tho *7 f ? CS clemanded > and shall, 

paid into Court there shall be paid to the arbitrator ° l * 1 ? Cr th . at ? ut of the money so 
sum as the Court may consider reasonable and that th m £ ! [ e by way of * fees such 
any, shall be refunded to the applicant 3t tbe ba ance of th e money, if 

(2) An application under sub-section Ml u j . 
the reference unless the fees demanded Inv i l b ^ 7 ade by any P art y to 
between him and the arbitrator or umpire and th by wr,tten agreement 

be entitled to appear and be heard on any such apphcTtion^ 0 ' ° r Sha " 

of an arbitration w h e re^a ny ™ u es t ion ^arises T es nect / p"*” res P e< =ting the costs 
contains no sufficient provision concerning them ^ 1 C ° StS 3nd the award 

CHAPTER VI. 

7n /is a . Appeals. 

s , M \ 3PPC A?! , , Ue the foIlowin S ord " S passed under this 

Appealable orders. Act fand from no others) to the Court authorised bv 

— t0 Hcar a PP cals fr om original decrees of the Court 


NOTES. 

Changes made by the Select Commit- 
tee.— We have omitted the words “the 
Court may further order that” because we 
feel that a mere order of the Court might 

r.°* ava ' ! , to afcct the law of limitation. 
Without these words the clause will operate 
with statutory force to affect that law. 

( Report of Select Committee .) 

^ ec |i° n 38 deals with disputes as 
to the arbitrator s fees and costs and follows 
generally section 13 of the 1934 Act of Parlia- 
ment and para. 13 of the Second Schedule 
i° the Lode. The Court may require the 
arbitrator to deliver up the award on the 
deposit into Court of the amount he claims, 
and may then investigate the claim and grant 
to the arbitrator such sum as fees as it thinks 
reasonable (Statement of Objects and 
Reasons ) . 

Cases under thf. out Act— Costs 
incurred before umpire or arbitrator 
are not to be regarded as costs incurred in 
J^ourt. Costs refers to costs incurred in 
Court where there is no valid reference or 
valid award Court has no jurisdiction to 

™ H°* I 5 ’ '?*• Mad - 370=54 m.lj. 

„ • . lf C subm,Ssi °n docs not leave the 
question of costs to the arbitrators they can- 
not decide it. 9 B. 82. When under the 
reference all matters in dispute between the 

Pa -£ C ?L arC rcf * rred > < 'he arbitrators can deal 

yj{V V 3SS St, °2. of costs - 1 Benc.L.R. 
(O.C.). 144. Court can award arbitration 
fees as costs in a suit where no award is 
made or where it i* silent though an award 
has been made. 19 I.C. 611=6 S.L.R. 226. 

obtaining an 

order from Court arc within the discretion 
of the Court, and outside the province of 


arbitrators but an award is not bad merely 
because of their inclusion. 27 I C 526- 1 

In S thhL ,36: / °* W N * 97=1930 0. 89. 

in the absence of any express provision in the 

v ru r C rct P un . e l fation of arbitrators, the 
English Law should be applied unless there 
is an express provision to the contrary and 
no such prohibition exists in the Code.’ The 
term costs of the arbitration ” is wide and 
general, and there is no justification for limit- 
ing it to such costs as might be represented 
by travelling expenses and the summoning of 
witnesses. Court has. therefore, jurisdiction 
to award remuneration to the arbitrators for 
their services. 152 I.C. 373=17 N L 1 1 S3 

p"r 7 he words of i )ara -13 of 

^ch II, C.P. Code, are very wide, and allow 
the Court to make such order as it thinks fit 
respecting the costs of arbitration if any 
question arises respecting such costs. A pro- 
vision relating to arbitrator’s fees is most 
often made in the award itself and the fees 
so provided would be deemed part of thf 
costs of arbitration. But even if the award 
contains no sufficient provision respecting 
such fees, and though the award may be set 
aside, the Court has power to awarj the 
arbitrator’s fees as part of the costs of the 
arbitration and as costs of the proceedings 
incidental to the suit under section 35, C.P. 
Code. From an order awarding a sum of 
money as fees to an arbitrator in arbitration 
proceedings revision would lie to tnc High 
Court, though the latter would not inter- 
fere unless it involves any question r,t any 
irregularity in jurisdiction, e.q., when the 
amount awarded is very excessive. T.L.R. 
(1940) Kar. 34=190 T.C. 880=A.I.R. 1940 
Sind 190. 

Sec. 39. — Section 39 deals with appeals and 
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passing the order: — 

An order — 

(1) superseding an arbitration ; 

(it) on an award stated in the form of a special case; 

(in) modifying or correcting an award; 

(tv) filing or refusing to file an arbitration agreement ; 

( v ) staying or refusing to stay legal proceedings where there is an arbitra- 
tion agreement ; 

(vi) setting aside or refusing to set aside an award: 

Provided that the provisions of this section shall not apply to any order 
passed by a Small Cause Court. 

(2) No second appeal shall lie from an order passed in appeal under this 
section, but nothing in this section shall affect or take away any right to appeal 
to His Majesty in Council. 

CHAPTER VII . 

Miscellaneous. 

Small Cause Court not to .• Small Cause 

have jurisdiction over arbi- tlon . °\ er an y arbitration proceedings or over any 
trations save arbitrations in application arising thereout save on application made 
suits before it. under section 21 . 

Procedtirc and power of 41. Subject to the provisions of this Act and of 

rules made thereunder — 

nr “ e PWiswns of the Code of Civil Procedure, 1908, shall apply to all 
proceedings before the Court, and to all appeals, under this Act, and^ * 

DroceedinL 1 iho° Urt Sha ' haVE i for , the P ur P°se of, and in relation to, arbitration 
set out in die S 6 P l° ° f ™ akln S orders in respect of any of the matters 

pro! " haS f ° r thC PUrP ° Se ° f ’ a " d in relat '°" t0 > 

which mav^b!; C ' d that nothing in clause (b) shall be taken to prejudice any power 
to any of L ch matter^" “ arb “ rat ° r 0r Umpire f ° r maki "S with respect 

42. Any notice required by this Act to be served otherwise than through the 

Service of notice by party urwJLt * Pai * ty an arbitration agreement or by an 
arbitrator. y party arbitrator or umpire shall be served in the manner 

provided in the arbitration agreement, or if there is 

(a\ hv HaI* • • "° S , UCh P rovis i°n, either— 

(ft) by sendTn^f bvn 0 n‘ t he Pe ?° n on whom * » to be served, or 
last known place of abode nr* hi & addressed to that person at his usual or 

ter V! of t£e India and ^ Stered under Chap- 

■ . » NOTES. * 

r C e°pS Sf Act 

in a S uhs , tfott.' , T e ctl e 4! h ^d a ,t i S ati0 ^ 

confers generally t.fe “powers a f?he 
Court enjoys under the Code of Citil Pro 
cedure and w.th the Schedule adds certain 
special powers in relation to arbitration^ on 

Par, ‘amen/. SCCt '° n 8 0) ° f »*♦ Act Ti 

t, MA ® E B c ™ F ' Select Commit- 
We W substituted the expression 


or 


arbitration proceedings ’ for the words ‘a 
reference’ in order to cover the various 
kinds of proceedings which the Act con- 
templates. ’ ’ — (Report of Select Committee .) 

Sec. 42. — Section 42 makes provision for 
the service of notices under the Act be- 
ween parties or between arbitrator and 
parties. 

Chances made by the Select Commit- 
TE f*“ 7 ** , We have omitted the provision that 
substituted service may be effected by leaving 
a notice at the usual or last known place of 
abode of a person”. 

Sec.- 43.— Section 43 follows para. 
/ of the Second Schedule to the Code 
m requiring the Court to assist the arbitra- 
tor to enforce the production of evidence and 
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Power of Court to issue (P Tli e ^ ourt sha11 is sue the same processes 

processes for appearance to tl ? e Pf rt,es and witnesses whom the arbitrator or 
before arbitrator. umpire desire to examine as the Court may issue in 

suits tried before it. 

(w) I ersons failing to attend in accordance with such process, or making 
any other default, or refusing to give their evidence, or guilty of any contempt 
to the arbitrator or umpire during the investigation of the reference, shall be 
subject to the like disadvantages, penalties and punishments by order of the 

\ ou * on the representation of the arbitrator or umpire as they would incur for 
the like offences in suits tried before the Court. 

(3) In this section the expression “process” includes summonses and 
commissions for the examination of witnesses and summonses to produce docu- 
mSr/u & High Court ,o Wl „. «■. i h : H f Court ™>- make 

with this Act as to — 

(a) the filing of awards and all proceedings consequent thereon or inciden- 
tal thereto; 

( b ) the filing and hearing of special cases and all proceedings consequent 
thereon or incidental thereto; 

(r) the staying of any suit or proceeding in contravention of an arbitration 
agreement ; 

(d) the forms to be used for the purposes of this Act; 

(e) generally, all proceedings in Court under this Act. 

Crown to be bound. 45. The provisions of this Act shall be binding 

on the Crown. 

46 The provisions of this Act, except sub-section ( 1 ) of section 6 and 
Application of A sections 7, 12 and 37, shall apply to every arbitration 

statutory arbitrations under an > r ot ^ er cnactm ent for the time being in force, 

as if the arbitration were pursuant to an arbitration 
agreement and as if that other enactment were an arbitration agreement, except 

in so far as this Act is inconsistent with that other enactment or with any rules 
made thereunder. 3 • 

47. Subject to the provisions of section 46, and save in so far as is othenvise 

Act to apply to all arbi- P rov,d ? d by any law for the time being in force, the 
t rat ions. provisions of this Act shall apply to all arbitrations 

and to all proceedings thereunder: 

,. pn . r Pl JT?L Cd a " ar b ,tra tion award otherwise obtained may with the con- 
IT °i l f parties interested be taken into consideration as a compromise or 
adjustment of a suit by any Court before which the suit is pending 


NOTES . 

empowering the Court to punish default or 
contempt before the arbitrators as if it were 
committed before the Court — ( Statement o/ 
Objects and Reasons ) . There is nothing 
illegal in parties to an arbitration agreeing 
before Panchayatdars to have evidence taken 
after the administration of any rcasonaole 
form of oath to witnesses. 29 I.C. 49=2 
L.W. 320. The words "refusing to give 
their evidence in section 43 (2) are intend- 
ed to refer to the case of a person who 
refuses to give evidence when placed on oath 
and required to answer questions put to him. 
11 I.C. 259=8 A.L.J. 929. 

Sec. 44.— Section 44 reproduces with small 
changes section 20 of the 1899 Act and em- 
powers High Courts to make rules. 

Sec. 45. — Section 45 repeats section 22 of 


the 1899 Act and binds the Crown. 

Sec. 46. — Section 46 applies with certain 
exceptions the provisions of the Act to statu- 
tory arbitrations, and is based on section 20 
of the 1934 Act of Parliament. 

Sec. 47. — Section 47 applies, subject to 
section 46, the Act to all arbitrations. The 
section replaces section 89 of the Code of 
Civil Procedure, 1908, which this Act repeals. 
— (See Statement of Objects and Reasons). 

Chances made dy the Select Commit- 
tee. — "The section has been re-drafted in 
order to remove the dangers of the provision 
that an arbitration award obtained otherwise 
than in accordance with all the provisions of 
the Act should be unenforceable for any 
purpose. The effect which the section as 
re-drafted is designed to produce is that 
arbitrations shall not be conducted in any 
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Saving for pending refe- 
rences. 


Repeals and amendments. 


48. The provisions of this Act shall not apply to any reference pending at 

the commencement of this Act, to which the law in 
force immediately before the commencement of this 
Act shall, notwithstanding any repeal effected by this 
Act, continue to apply. 

49. (1) The enactments specified in the Third 

Schedule are hereby repealed to the extent mentioned 
in the fourth coloumn thereof. 

(2) The enactments specified in the Fourth Schedule are hereby amended 
to the extent and in the manner mentioned in the fourth column thereof. 

THE FIRST SCHEDULE 
{See section 3.) 

Implied conditions of arbitration agreements. 

1. Unless otherwise expressly provided, the reference shall be to a sole arbitrator. 

2. If the reference is to an even number of arbitrators, the arbitrators shall appoint 
an umpire not later than one month from the latest date of their respective appointments. 

3. The arbitrators shall make their award within four m,onths after entering on 
the reference or after having been called upon to act by notice in writing from any party 
to the arbitration agreement or within such extended time as the Court may allow. 

4. If the arbitrators have allowed their time to expire without making an award or 
have delivered to any party to the arbitration agreement or to the umpire a notice in writing 
stating that they cannot agree, the umpire shall forthwith enter on the reference in lieu of 
the arbitrators. 

5. 1 he umpire shall make his award within two months of entering on the reference 
or within such extended time as the Court may allow. 

6. 1 he parties to the reference and all persons claiming under them shall, subject 
to the provisions of any law for the time being in force, submit to be examined by the 

u ° r um P* re on . oa *h or affirmation in relation to the matters in difference and 

shall, subject as aforesaid, produce before the arbitrators or umpire all books, deeds; 
papers, accounts, writings and documents within their possession or power respectively 
which may be required or called for, and do all other things which, during the proceedings 
on the reference, the arbitrators or umpire may require. 

' • ^ he award shall be final and binding on the parties and persons claiming under 

them respectively. * 

8; ^ h e costs of the reference and award shall be in the discretion of the arbitrators 

or um P> f e who may direct to, and by whom, and in what manner; such costs or any part 
r, s , P a id and may tax or settle the amount of costs to be so paid or any 

part thereof and may award costs to be paid as between legal practitioner and client. 

THE SECOND SCHEDULE. 

{See section 41.) 

. Powers of Court. 

matter of the C ^eferencc t ' 0n, ’ nter ‘ m custoc *y or sale of any goods which are the subject- 

2. Securing the amount in difference in the reference. 

ic detention, preservation or inspection of any property or thing which is the 


NOTES. 

way repugnant to the Act and that any arbit- 
ration award may with the consent of the 
parties be nsed for the purposes of rule 3 of 
U XXIII of the Code of Civil Procedure”. 
— (Report of Select Committee.) 

h>F.c. 48. — Section 48 saves reference pend- 
ing at the commencement of this enactment : 
such references will continue to be governed 
by the existing law The Arbitration Act of 
1899 must govern an application made there- 
under even though the new Act of 1940 comes 
into operation at the time when the applica- 
tion is heard. A.I.R. 1941 Cal. 415. 

Sen. I .—The first Schedule follows the 
First Schedule to the 1899 Act. The main 
differences are (a) arbitrators are required 
to appoint an umpire within a month of their 
own appointment, (b) the power to enlarge 
tne time for making the award is transferred 


to the Court ( Cf . section 29), and (c) Item 
VII is omitted as redundant in view of Clause 

13 (a). 

Changes made by the Select Committee. 
— “The change made in rule 2 removes a diffi- 
culty which might otherwise arise in con- 
nection with sub-cl. (2) a section 10 of the 
Act. If where there are three arbitrators 
the award of the majority shall prevail, the 
appointment of an umpire is superfluous. 
The changes made in rules 3 and 5 are merely 
for the purpose of slightly increasing the 
limits of time fixed by those rules” (Re- 
ftort of Select Committee .) 

Sch. II. — “We have added as an addi- 
tional power of Court the power to ap- 
point a guardian for a minor or person of 
unsound mind ” — (Report of Select Com- 
mittee)- 
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[SCH. 

anyone aforeslTpu'rp^ anytrsonTo Stontr it' ZT ^ for 

possession of any party to the reference, or authorising aiiy samDlerl 0 ]^^ 1 ^ “ the 
observation to be made, or experiment to be tried which mav hi ^ taken - OT 

tor the purpose of obtaining full information or evidence b necessary or expedient 

4. Interim injunctions or the appointment of a receiver 
purpose; of * ” inor ° f ~d mind for the 


THE THIRD SCHEDULE. 

[See section 49 (1).] 
Enactments repealed. 




Short title. 


The Indian Arbitration 
Act, 1899. 

The Code of Civil Proce 
dure. 1908. 


Extent of repeal. 


The whole. 

Section 89, clauses(a) to (/) (both inclusive) 
of sub-section (1) of section 104 of the 
Second Schedule. 


THE FOURTH SCHEDULE. 

[5V<r section 49 (2).] 
Enactments amended. 



1877 


1908 


No. 

Short title. 

2 

3 

XX 

The Religious Endow- 
ments Act, 1863. 

I 

The Specific Relief Act, 1 

1877. 

IX 

The Limitation f 

Act, 1908. 


Amendments. 


(a) In section 16— 

(i) for the words and figure "Chapter VI 
of the Code of Civil Procedure" the 
words and figures “Chapter IV of the 
Arbitration Act, 1940" shall be sub- 

(ii) for the words and figure "section 312 
of the ^ said Code" the words and 

f, 8 a u .; e , sec . t ' on 21 1 of the said Act" 
shall be substituted. 

1 /’ [ or th< i words and figure 
section 312 of the said Code of Civil Pro- 

wordsa A nd figures "section 21 
of the Arbitration Act, 19-10" shall be sub- 
stunted. 


• • .IV vxvir 4 - • 

(0 { r T -. h D Wor J ds and fi K ur ^ "Code of 
Civil Procedure, and the Indian Arbi- 

trat.on Act, 1899’ the words and 
figure Arbitration Act, 1940" shall be 
substituted ; 

(ii) after the words "but if any person 
who has made such a contract" the 
words “other than an arbitration 
agreement to which the provisions of 
A . ^e said Act apply" shall be inserted. 

i the First Schedule — 

(») For Article 158 the following shall be 

substituted, namely 

158. Under the Thirty days, The date 
Arbitration Act, of service 

1940, to set aside of the no- 


NOTES. 

Sch. HI - — The Third Schedule repeals the 
existing general arbitration law. 

Sch. IV. The Fourth Schedule makes 
certain consequential amendments of which 


those to the Limitation Act are the most 
important. The second amendment of the 
Specific Relief Act. 1877, replaces section 3 
of the 1899 Act. 
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Year. 

No. 1 

Short title. 

1 

2 I 

3 


Amendments 

4 


1910 

1913 


IX 

VII 


tice of fil- 
ing of the 
award.” 


The Indian 
Act. 1910. 
The Indian 
Act. 1913. 


Electricity 

Companies 


an award or to 
get an award re- 
mitted for re- 
consideration. 

(n) In Articles 159 and 179, for the words 
same Code in the first column the 
words and figure “Code of Civil Pro- 
cedure, 1908” shall be substituted* 

(***) F or Article 178 the following shall be 
substituted, namely: — 

'*178. Under the Ninety 

Arbitration Act, days. 

1940, for the fil- 
ing in Court of 

an award. n>c «»w«uu. 

In for thc figure “1899" the figure 

”1940 sha*l be substituted. 

In section 152 — 

(i) for the figure ”1899.” in both places 
where it occurs, the figure “1940” 
shall be substituted ; 

(li) in sub-seciion (3) the words ‘ other 
than those restricting the application 
of the Act in respect of the subject- 
matter of the arbitration” shall be 
omitted. 


The date of 
service of the 
notice of the 
making of 
the award.” 


HE ARBITRATION (PROTOCOL AND CONVENTION) ACT 

(VI OF 1937). 1 

[Amended by Act XXXII of 1940 ] 

A * A BritUh7ndia ertain the ‘A™* 

Clauses^foAh in^he FW S sigtl . ator y to th e Protocol on Arbitration 

of Foreign Artt., Aw^ds s'ef ^ ™ 

contracts which are considered as commerci* utlefthelaw 

said Protocol and R ot S eniblLg X the d said’conve h r PUrP< tf e ° f giving effect to the 

India, to make certain further provisions V ntl °" to | jecome operative in British 
It is hereby enacted as follows”! re * eCtm * the law ° f -Nitration ; 

^hort title, extent and i nx T ,. . 

operatIon - noN tvirl ThlS Act may be called The Arbitra- 

— - tsuasxsssiss. el*. 

from such date as 0 the 0 Cen < tral Il Co^ Ct, except tbis sec tion shall have effect only 

Gazette, appointln behalf 27 ^ ™ y ’ by notificati °" in the Official 

different dates for the comine into ?w? traI Government may appoint 

2 In this Act C “ foreign award” * ° f dlfferent PJ° visions of *e Act . 

means an award on differences relating 

Interpretation. W?“ er i C ?™ dered as commercial under the law in 

Jul y, 1924,— ce m Br,tlsh India, made after the 28th day of 

. _ 0 LEG. REF. " 

J^or Statements of Objects anrl 
see Ga “ tte of India, 1936, Pt. V; p 


for Report of Select Comittee, see ibid., 1937 ; 
T*t. V, p. 73. 
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*» li'Lfc’SSuS 5p“ i” “ ” hkh «* 

(b) between persons of whom one is . 

one of such powers as the Central Government J being 

provisions have been made, may, by notification in th* reciprocal 

to be parties to the Convention set forth in the Second Srher? I ^ aze ^ te » declare 

“» «°r >» «” ■ 

(O in one of such territories as the fVntroi 1 b aioresaia, and 

that reciprocal provisions have been made mav bv be,ng . satisfied 

be territories to which the said Convention ^ appii declare to 

if any purpose ^7 comesTiiJ a° 

pending in the country in which it was made. ^ l> f * award are 

3. Notwithstanding anything contained in the /[Indian Arbitration Act, 

Stay of proceedings in nartv' to Vsi h ? V -^ ^ >rocec ^ ure » 1908, if any 

respect of matters to be P t> to a submission made in pursuance of an agree- 

referred to arbitration. to which the Protocol set forth in the First 

which it was signed by India apphes^orTny^erson ctmTngThrough'or^under 
him, commences any legal proceed, ngs in any Court against any other party to 
the submission or any person claim, ng through or under him in respect Kv 
matter agreed to be referred any party to such legal proceedings may a 
tune after appearance and before filing a written statement or taking any other 
steps m the proceedings, apply to the Court to stay the proceedings and he 
Court, unless satisfied that the agreement or arbitration has become in'operat ve 
or cannot proceed, or that there is not in fact any dispute between he nar ties 

proceedfngs.‘° ° ma “ er agrCCd t0 be referred - shall make an order staying the • 

4. ( 1 ) A foreign award shall subject to the provisions of this Act, be 

pff ♦ f f enforceable in British India as if it were an award 

Effect of foreign awards, made on a matter referred to arbitration in British 

be treated under this Act shall 

made, and may accordingly be relied on hv P ersoi ! s as between whom it was 
defence, set off or otherwise in anv lomi ? a "r °* * bo f e # P ersons by way of 
references in this Act to enforcing a foreign OCCCf ,r ? Hr,t,sh India , and any 
ing references to relying on an award. g ** * ha bc construed a * ''nclud- 

Filing of forritm i ^ n y person interested in a foreign award 

in Court. g ard ma >; apply to any Court having jurisdiction over the 

Court t matter ° f thC award that the award be filed in 

tered as a suit between 1 the an DUrant" wnt, . n £ and shall be numbered and regis- 
dants. GI 11 as plaintiff and the other parties as defen- 

tration, other than^e^Lr ' rc ^ t not,c . e . to f,e g'ven to the parties to the arbi- 

specified, why the award should’ filed. thCm *° Sh ° W C3USe ’ within 3 timC 

here the Court is satisfied that the foreign award is enforceable 

Enforcement of foreign S, , er l ^' 9 ^ ct * t ^ le Gourt shall order the award to be 
1 lc< ‘ and shall proceed to pronounce judgment 

accord ing to the award. 

^ 

LEG. REF. 

1 Substituted by Act XXXII of 1940. 


award . 
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(2) Upon the judgment so pronounced a decree shall follow, and no 
appeal shall lie from such decree except in so far as the decree is in excess of 
or not in accordance with the award. 

Conditions for enforce- 7. (1) In order that a foreign award may be 

ment of foreign awards. enforceable under this Act it must have — • 

(a) been made in pursuance of an agreement for arbitration which was 
valid under the law by which it was governed, 

( b ) been made by the tribunal provided for in the agreement or con- 
stituted in manner agreed upon by the parties, 

(c) been made in conformity with the law governing the arbitration pro- 
cedure, 

( d ) become final in the country in which it was made, 

(e) been in respect of a matter which may lawfully be referred to arbitra- 
tion under the law of British India, 

and the enforcement thereof must not be contrary to the public policy or the 
law of British India. 

(2) A foreign award shall not be enforceable under this Act if the Court 
dealing with the case is satisfied that — 

(a) the award has been annulled in the country in which it was made, or 

( b ) the party against whom it is sought to enforce the award was not 

given notice of the arbitration proceedings in sufficient time to enable him to 

present his cas, or was under some* legal incapacity and was not properly repre- 
sented, Or I tr J x 


(c) the award does not deal with all the questions referred or contains 
decisions on matters beyond the scope of the agreement for arbitration : 

Provided that if the award does not deal with all questions referred the 
ou may, if it thinks fit, either postpone the enforcement of the award or 
order its enforcement subject to the giving of such security by the person seeking 
to enforce it as the Court may think fit. r 

tint thir*? a P art y seeking to resist the enforcement of a foreign award proves 

in clause ?!" 0un i l er J ban , tbe non-existence of the conditions specified 

soecified ( a } ,° (l), or existence of the conditions 

validitv of thr* 1 * 505 i r ^ sub " sec ti° n (2), entitling him to contest the 

the award i if * thinks either refuse to enforce 

appeal to the k heanng ^ after the expiration of such period as 

necessar!^ steos^n £ rcasoi ? abl y sufficient to enable that party to take the 
necessary steps to have the award annulled by the competent tribunal. 

Evidence. 8- (1) The party seeking to enforce a foreign 

award must produce — 

remiired°»L ^ ° n & ,nal award or a copy thereof duly authenticated in manner 
required by the law of the country in which it was made? 

( b) evidence proving that the award has become final ; and 
award and 'that ™ ay be necessar y to prove that the award is a foreign 

is in a ( fnLi^ h L r L^^ d0 ^ Ument < re( I uir . in g to be produced under sub-section (1) 

translation into English *<«*»«-?• seekin & to enforce the award shall produce a 

the rnuntrv tn wluVh i 3S correct by a diplomatic or consular agent of 

Is mav P ? rty be,on g s ° r certified as correct in such other manner 

as may be sufficient according to the law in force in British India. 


Saving. 

C. C. M. — 19 


9. Nothing in this Act shall 
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(a) prejudice any rights which any person would have had of enforcing 
If thC let ’ or Va,lmg himSelf in BritiSh India o£ an >- 
law of StiT lUia^' * W “ d “ dc 0n “ arbitrati °" yarned by the 

«h B Hi 8 m h ak S rt . P °' VerS ° f with 1 t ° his HighCourt may make rules consistent 

incidental thereto^ ° f aWardS ^ 3 “ P roc eedings consequent thereon or 

f o rei gi/a warcf underlhi islet; ZT * b >’ 3 ^ ~««« to enforce a 

(c) generally, all proceedings in Court under this Act. 

THE FIRST SCHEDULE. 

Protocol on Arbitration Clauses. 

countries which ^ey Vc^re^n^ the^ollowing provisions^ 1 * ^ acce,,t ’ 0,1 bch * l,f of the 

diction of different Contracting States by which the nartiec -Pcctively to the juris- 

to arbitration all or any differences that may arise in connection with sud contact 
to commercial matters or to any other matter capable of settlement bv arhiSti™* t , 8 

S5f subject! arb,,ra, '° n " ’° * akC m » COU " tr > «° " hose jurTsdicdon none of "he V p 

to contacts umlcMts V,oti ° h 'f“ tio " mentioned above 

State which avails itself of this right will notify the- Sort-# *" 1 ' Contracting 

Nations in order that the other « he ^ ° f 

he g ovemedby ar ,hfwiir:rt re ;,aV n ,i' U ;'^ t Ztf°? H! ' hC Arbitra ' Tribunal, shai. 
the arbitration takes place. h thc ,aw of the countr - v '» "hose territory 

be takJn' in C t 0 heir a o™ tari'torics Tn accor'dan^ with ‘^he n ,hC P r ««'J"re which rc„uire to 
arbitral procedure applicable to existing differences. l ,rov,s,ons of their law governing 

and in 3 ace^a h nce 0 whh C, ,he provUionT’oM^'na't’ionat T" ,hc ( ^'T by ," s -'-cities 
own territory under the preceding artides WS ° afb,tral awards madc in its 

application of either of* them tef the dccishm K of the* Arbitrators*." ^ ^ " rti “ «* 
the agreement ^or' the ^ , " b “" al ' in « sc 

ratified.* The ratifkat i on°shan ' bc'^denr? 1 ? ' 'i rcm;iln open for signature by all States, shall be 
of the League of Nations, who shall 

deposited. Thereafter U^wdUake'lff^ 6 * '"S f ° rCe a « soo V *2 two ratifications have been 
after the notification ** month 

year’s notice* DTnuncirt^SLll"?^ hC fr d ^ u " ced by W Contracting State on giving one 

General of the League whr 11 • X cd l. cctcd by a notification addressed to thc Secretary- 

other Signatory States’ mrMnT ""mediately try sm.t copies of such notification to all thc 

ciation shall take efferf r n ,nform J em . of j bc datc on which it was received. Thc denun- 

GenerLl and shalln^-. 3 7 ar - aftCr the <i atc L on whtch il was notified to the Sccrctaiy- 
* tenerai, ana shall operate only in respect of thc notifying State. 

docs not im-lnde °. n nv raCtin u St j*VL S may , dcc,ar ? that their acceptance of the present Protocol 
overseas nossessif rvf ° f ? un ^ ermentl °necl territories: that is to say, their colonics, 

a mandate territories, protectorates or thc territories over which they exercise 

excluded 0 Ski l£ teS . may subsequently adhere separately on behalf of any territory thus 

oossihle of VlX S |l rary ,' Ge ^ nd |. 0 n he .i‘ ea K u « of Nation! shall be informed as soon as 
possible of such adhesions. He shall notify such adhesions to all Signatory States. They 


Sch.] TheArbit. (Protocol and Convention) Act (VI of 1937). 147 

will take effect one month after the notification by the Secretary-General to all Signatory 
States . 

The Contracting States may also denounce the Protocol separately on behalf of any 
of the territories referred to above. Article 7 applies to such denunciation. 

THE SECOND SCHEDULE. 

Convention on the Execution of Foreign Arbitral Awards. 

Article 1. — In the territories of any High Contracting Party to which the present 


- ” ^ O” - c-» V ” iiivii II IV- l 

Convention applies, an arbitral award made in pursuance of an agreement, whether relating 
to existing or future differences (hereinafter called “a submission to arbitration”) covered 


by the Protocol on Arbitration Clauses opened at Geneva on September 24, 1923, shall be 
recognised as binding and shall be enforced in accordance with the rules of the procedure 
of the territory where the award is relied upon, provided that the said award has been 
made in a territory of one of the High Contracting Parties to which the present Conven- 
tion applies and between persons who are subject to the jurisdiction of one of the High 
Contracting Parties. 

To obtain such recognition or enforcement, it shall, further, be necessary: 

, , , . (°> Jhat the award has been made in pursuance of a submission to arbitration 
which is valid under the law applicable thereto; 

(6) That the subject-matter of the award is capable of settlement by arbitration 
under the law of the country in which the award is sought to be relied upon ; 

(c) That the award has been made by the Arbitral Tribunal provided for in the 

,0 ,? r '‘ tr r"' or co '’ s »‘“«--d in. ‘he manner agreed upon by the parties and in 
conformity with the law governing the arbitration procedure; 

• .i ^ T ! iat the ? ward has become final in the country in whidi it has been made 

in the sense that it will not be considered as such if it is open to opposition apnel or 

poiicy orra-i-ffl SI na- 

tion 

I t“! a " ar< ' hasbeen annuIled in the do untry in wsich it was made; 

notice of the a^itratio^proc^-dhigs % in Tufticient l ° “hi 'w aWard WaS not given 

or that, being unde, a leg^l inefe? *’» ^e; 

Within theterms' oMW h y or failing 

beyond the scope of the submission to arbitration ™ * 1 ta,ns decisions on matters 

competent h authori^r h of "he 'country* where* 1 recoK^ition bm ' tte '*f t ° ' hc "***»• 'nbunal, the 

sought can, if it thinks fit, postpone such recorStlnn ° r f CJlforcement the award is 
such guarantee as that authority may decide. ° r enforcemen t or grant it subject to 

refe^M t K °. Ver A ning ^ be \ r bit ratkm ' p roccd u re ^here^Ts^ ^ l>roves that > under 

referred to in Article 1 (a) and (c), and Article 2 (h\ g j° U / n( J ’ other than the grounds 
rornorn 1 * ty ° f % award a Court of law the Con r and ( f } - ; T titling him to contest 

nartv ^ r? 1 ° r ?? forcement of the award or ’adjourn th^T y ' } a thlnk f fit * either refuse 
Party a reasonable time within which to have ?he awar ^ thereof giving sudl * 

in Par^.— - an 

according ,o *• 

the sense defined in Article 1 (d), award has become final, in 

i j i (3) When necessary, documentary W V ch n wa9 made; 

laid down in Article 1, paragraph 1 and'^aragraph 2 GaTh /° x P J. ove ? at the conditions 
A translation of the awaid and of fh P u and ^ c ) have been fulfilled. 
mt° the official language of the country where the. do f u . ment s mentioned in this Article 
i^ anded Such translations must be certified l° Ught be rc,ied upon may 

g " l ° f hc country to which the party, whoseek* Z VI* by a diplomatic or consular 
a sworn translator of the country where the *2^3 • y , Upon thc award belongs or by 

Article 5. — The provisions of the 1 J* \ S ° Ught t0 ** reh > d u P° n * 

evtr*i t °t the right of availing himself of an^^h^i 655 sha JJ . not dc P riv e any interested 
extent allowed by the law or the treaties of the ™ ♦ awa ^ d in the manner and to the 
be relied upon. ues of the country where sudh award is sought to 
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Article 6. The present Convention applies only to arbitral awards made after the 
S m iSf/ nt0 £orcc of the Protoco1 on Arbitration Clauses, opened at Geneva on September 

Article 7.— The present Convention, which will remain open to the signature of all 
the signatories of the Protocol of 1923 on Arbitration Clauses, shall be ratified 

It may be ratified only on behalf of those Members of the League of Nations and 
non-Mcmbcr States on whose behalf the' Protocol of 1923 shall have been ratified 

Ratifications shall be deposited as soon as possible with the Secretary-General of 
the League of Nations, who will notify such deposit to all the signatories 

Article 8-— The present Convention shall come into force three months after it shall 
have been ratified on behalf of two High Contracting Parties. Thereafter it shall take 
effect; in the case of each High Contracting Party, three months after the deposit of 
the ratification on its behalf with the Secretary-General of the League of Nations 

Article 9.— The present Convention may be denounced on behalf of anyi Member of the 
League or non-Mcmbcr State. Denunciation shall be notified in writing to the Secretary- 

. - . . - immediately, send a copy thereof, certified to 

be in conformity with the notifications, to all the other Contracting Parties, at the same 
time informing them of the date on which lie received it. 

.. , ™e Renunciation shall come into force only in respect of the High Contracting Party 
which shall have notified it and one year after such notification shall have reached the 
Secretary-General of the League of Nations. 

The denunciation of the Protocol on Arbitration Clauses shall entail, ihso facto 
the denunciation of the present Convention. ’ 

Article 10.— The present Convention does not apply to the Colonies, Protectorates or 
territories under suzerainty or mandate of any High Contracting Party unless they arc 
specially mentioned. J 

The application of this Convention to one or more oF such Colonies, Protec- 
torates or territories to which the Protocol on Arbitration Causes opened at Geneva on 
September 24, 1923, applies, can be effected at any time by means of a declaration addressed 
to the Secretary-General of the League of Nations by one of the High Contracting Parties 
Such declaration shall take effect three months after the dcpcsit thereof. 

rhe High Contracting Parties can at any time denounce the Convention for all or 
any of the Colonics, I rotcctorates or territories referred to above. Article 9 hereof annlics 
te such denunciation. 1 * 


Article 11 A certified copy of the present Convention shall be transmitted l*y the 
Secretary-General of the League of Nations to every Member of the league of Nations 
and to every non-Mcmbcr State which signs the same. 


THE ARYA MARRIAGE VALIDATION ACT (XIX OF 1937). 1 

[Amended by Act XXXII of 1940.] 

. J f 14/A April, 1937. 

An Act to recognise and remove doubts as to the validity of inter-marriaaes 

current among Arya Samajists . ^ 

Whereas it is expedient to recognise and placd beyond doubt the validity 
of inter-marriages of a class of Hindus known as Arya Samajists; 

It is hereby enacted as follows: — 

Short title and extent. 0 ) This Act may be called The Arya 

Marriage Validation Act, 1937. 

(2) It extends to the whole of British India 2 [* * *], and applies also to 
all subjects of His Majesty,, within other parts of India, and to all Indian subjects 
of His Majesty without and beyond British India. 

2. Notwithstanding any provision of Hindu Law, usage or custom to the 

contrary no marriage contracted whether before or 

Sam!"su not^oT-HnvalX af ter th . e . commencement of this Act between two 

persons being at the time of the marriage Arya Sama- 
jists shall be invalid or shall be deemed ever to have been invalid by reason only 
of the fact that the parties at any time belonged to different castes or different 
sub-castes of Hindus or that either or both of the parties ab any time before the 
marriage belonged to a religion other than Hinduism. 


LEG. REF. 

For Statement of Obiccts and Reasons* 
see Gazette of India , 1935, Pan. V; p. 132; 


and for Report of Select Committee, see 
ibid., 1936, Part V, p. 306. 

2 Omitted by Act XXXII of 1940. 
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THE BANKERS* BOOKS EVIDENCE ACT (XVIII OF 1891). 

EFFECT OF LEGISLATION. 


Year. 

No. 

i 

Short title. 

Repealed or otherwise how affected by 

Legislation. 

1891 

XVIII 

The Bankers' Books Evi- 
dence Act, 1891. 

Repealed in Part, Act X of 1914 

Amended, Acts I of 1893; XII of 1900; 
Govt, of India (Adaptation of Indian 
Laws) Order, 1937. 


PREFATORY NOTE.— The following is the Statement of Objects and Reasons 
attached to the Bill : — 

“It is some time since the Imperial Parliament recognised the great inconvenience 
which is caused to bankers from their being required to produce their books in Courts of 
justice. In the first place, these books are usually of great size and weight, and, in the 
second place, they are required for entering the daily transactions of the bank. Facilities 
were provided for proving the contents of bankers’ books by means of certified copies, and 
in the year 1891, an Act was passed for British India upon the same lines. Unfortunately 
the definition of a company adopted in the Act was too narrow. It failed to provide for 
banking companies carrying on business in the country but registered or incorporated in the 
United Kingdom, and in a criminal case which was recently tried in Calcutta it was 
discovered that the entries in the books of the Delhi and London Bank could not be proved 
by copies. The Advocate-General immediately called attention to this defect in the law 
and suggested the draft of a Bill for removing it. This Act was intended to widen the 
definition of the company adopted in the Act of 1891. 


“The Bengal Chamber of Commerce had asked the Government to consider the 
question of extending the definition so as to include all foreign banks in India; but, after 
carefully considering the question, the Government of India came to the conclusion 
that it would be better to leave these foreign banks to be admitted in particular cases 
one by one under the power of notification given by section 3 of the Act of 1891.” See 
Proceedings in Council, Fort St. George Gazette, 20th July, 1900. 

T ttMi Honblc Sir Alexander M ‘Her in presenting the Report of the Select Committee 
on the Bill to amend the Law of Evidence with respect to Bankers’ Books said 

. The ^ e l ec * Committee have made several considerable changes in detail, but none 
which, I think, affects the principle of the Bill. The alterations are briefly these. Instead 
ot the elaborate machinery proposed in the Bill in which it is to be proved by a system of 

ainaavits that the books were examined and the extracts verified, we proposed to introduce 

em °* cer J l “ C( l copies, exactly analogous to that in the present law in respect to certified 
-° JJ^bhc documents and we do not propose to permit any evidence to be given 

U ! e ., pr0 A duC V 0n . th f books themselves, or by the certified copies. We 
Wo havo tb , e ^ Ct to a L k,nds of mercantile concerns, but that was not desirable, 

we thfnfc twm, K r . efer “« to Government Savings Bank and to tl.e Post Office because 
Evidence Ac th , c ., bo ? ks °f «hese bodies are "public documents" within the meaning of the 
hi anv case rn ew' hi*’ howevcr ' '" t ™duced a clause enabling the Local Government 

a regulS sc b l! the P rovls, °" s ° f ‘he Act to the books of any company which keeps 

Go r vrniment et consider <S ;t ar !fi 0- ^ 0 l U i S . ,he . rc '™ gn , lsed bankers’ books and to which the Local 
enabling the bank if it t° c 5 len< J ‘hem. We have also introduced provisions 

its books to be examined We*tb !° 1 °.*.^ to Produce certified copies instead of allowing 
and that in the int^^^ f th C h 11 ierc . mi sht be very good reasons for this course, 
party to obtain authoritv \r> ° r u S £ ie ? ts tbe c ^ ause which proposed to enable any 

of the n«essaV cer°fficate There’ U U ^e‘n e b ^ ks o£ the bank to ® ivc 

that we propose in that case that the hant P° int ,n connecUon with this matter, which is, 

relevant entries. Or* of the District T^±° U |, Id hav V° certify that has * iven a » the 
impossible for a bank to judee what P i?;l gCS ias made a note to tllc effect that it is 
the bank is not bound to take^dvantacre If t», are or . are not relevant. The answer is that 
the accounts it chooses to take advamai^ nf P ro ™ s ‘ on - If f ? r th e purpose of concealing 
must act on its own responsibility and at fts own risk* d °® S n<>t mSert relevant cntries ’ 

We have inserted no clauses ,.„r / . 

the supply of certified copies, but we have the f ? ayment o£ an y {c x e a bank for 
the matter comes before it, to award roct! a d| scret»onary power to the Court, where 

the reason is that we think that St * to or a 8 amst the bank as it may think just; and 

togivethese cerlifi^tes free^of c^than ^ L ^ K T t0 , the fc S3 k 

detained for days or even week* r * s inan to b ave their books produced, and possibly 
ba nk does not Choose to grant these but J f any the 

“ “ hlS «'««? to pay whar. t l , mba C n 0 k P, a e s S ks W1 or 0 t U o rbXVSrrL'' 
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an order. Probably m many cases an agreement with the bank would be come to in 
preference to going before the Court, but if the matter does go before the Court then we 

give the Court complete power to make any order which it thinks proper as to costs for 
or against the bank. 

t ,1 I hc , Bi " . lloe , S I ) ot . con,ain * ny cx PI e * s P°) ver to the Court to require the production 
of Inc books instead of acting on the certified copies. 1 

1 think the power is given incidentally, because we say that these certified copies 
shall be received as prime facte evidence of the existence of the entries and also that no officer 
of a bank shall in proceedings to which the bank is not a party be compelled to produce the 
books without special order; but I am not quite sure that it may not be desirable to insert 
a clause to the effect that notwithstanding anything in the Act the Court tnav order the 
production of the books themselves whenever it thinks this necessary.” (See 'Proceeding 
in Council, Fort St. George Gazette, 6th October, 1891, Supp. pp. 1, 2.) 8 

Local Extent of the Operation of the Acr.-The Act has been extended by notifi- 
cation under section 5 of the Scheduled Districts Act (XIV of 1874) to British Baluchis an 
see Gazette of Indta. 1896 Pt II. p. 1004. It was declared in forcein Upper 13 rma 
(Except the Shan States) by the Burma Laws Act (XIII of 1898). It has been declared 
in force in the Sonthal Parganas by section 3 of the Sonthal Parganas Settlement Romilitin 
(III of 1872) as amended by the Sonthal Parganas Justice and Laws Regulation nil of 
1899). (See Calcutta Gazette, 1892, Pt. I, p. 448.) 8 (I I of 


THE BANKERS' BOOKS EVIDENCE ACT (XVIII OF 1891).’ 

[ lj/ October, 1891. 

An Act to amend the Lazo of Evidence with respect to Bankers' Books. 

Whereas it is expedient to amend the Law of Evidence vvitli respect to 
Bankers’ Book ; It is hereby enacted as follows: — 

Title and extent. 0) This Act may be called The Bankers’ 

Books Evidence Act, 1891. 

(2) It extends to the whole of British India ; 2 [*] 

2 [ (3) ****]. 

Definitions. 2. In this Act, unless there is something repug- 

nant in the subject or context, — 

8 [(1) company’ means a company registered under any of the enact- 
ments relating to companies for the time being in force in any part of His 
Majesty s dominions or incorporated by an Act of Parliament or by an Indian 
Law or by Royal Charter or by Letters Patent J : 

(2) "bank” and "banker” mean — 

(a) any company carrying on the business of bankers, 

an y partnership or individual to whose books the provisions of this 
Act shall have been extended as hereinafter provided, 

4 f(c) any post office savings bank or money order office:] 

, t "bankers’ books” include ledgers, day-books, cash-books, account- 

books and all other books used in the ordinary business of a bank: 

. (4) legal proceeding” means any proceeding or inquiry in which evidence 

is or may be given, and includes an arbitration : 

(5) “the Court” means the person or persons before whom a legal pro- 
ceeding is held or taken ; 


LEG. REF. 

For Statement of Objects and Reasons, 
see Gazette of India 1891, Pt. V, p. 24; for 

?«o P . 1 S* f Sc e £ Committee, sec ibid., p. 
™?j *° T r Proceedings in Council, see 

Pt *,2 I L pp ; I5 U 25 ’ 117 - 135 and 140 ■ 
^ Repealed by Act X of 1914, Sch. II. 

Substituted by A. O. for previous defi- 
nition which had been substituted for ori- 
ginal definition by Act XII of 1900 


* Added by Act I of 1893, section 2. 

NOTES 

Sec. 2 (2) (c): Bank.-— See 58 I.C. 893. 
Sec. 2 (3) : "Bankers' Books"— Meant no 
of. — As to whether Loan Register in Public 
Debt Office in the Bank of Bengal is a 
Banker’s book, see. 31 C. 284=8 C.W.N. 
125. 
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(6) “Judge” means a Judge of a High Court • 

(7) “trial” means any hearing before the Court at which evidence is 
taken : and 

(8) “certified copy” means a copy of any entry in the books of a bank- 
together with a certificate written at the foot of such copy that it is a true copy 
of such entry, that such entry is contained in one of the” ordinary books of the 
bank and was made in the usual and ordinary course of business, and that such 
book is still in the custody of the bank, such certificate being dated and subscribed 
by the principal accountant or manager of the bank with his name and 
official title. 


3. The Provincial Government may, from time to time, by notification 1 in 

T) t t , . die Official Gazette, extend the provisions of the Act 

sions'oT Act. C d I>rOV1 ' to the bool 5 s of an y partnership or individual carrying 
. on the business of bankers within the territories under 

its administration, and keeping a set of not less than three ordinary account 
books, namely, a cash-book, a day-book or journal, and a ledger, and may in like 
manner rescind any such notification. 

4. Subject to the provisions^ this Act, a certified copy of any entry in a 

Mode of proof of entries ban ^ e . r ’ s bo °k sh *}\ in 3,1 J e S al proceedings be received 
in bankers’ books. as P rtnui facte evidence of the existence of such entry, 

and shall be admitted as evidence of the matters 
transactions and accounts therein recorded in every case where, and to the same 

otherwise ^ ° ngma entry ltseIf is now b >' law admissible, but not further or 

5. No officer of a bank shall in any legal proceeding to which the bank is 

Case in whirl, f I 10 *, 3 , party be compellable to produce any banker’s 

bank not compellable °to the f contcnts of which can be proved under this 

produce books. A.ct, or to appear as a witness to prove the matters, 

order of the Court t i transact ‘ ons an d accounts therein recorded, unless by 
oroer ot the Court or a Judge made for special cause. . 


. LEG. REF. 

ror notifications, see Bombay Govern 
mpit Gazette 1902, Pt. I, p. 1289 and as tc 
Madras, jcc Mad. R. and O., Vol. I (List) 

NOTES. 

oec. 2 (8). —As to who can inspect anc 

W N n \2$ tfied COpieS ' see 31 c * 284=8 C 
Sec. 4— As to copy of entry in tht 
a Bank not falling within tht 
tlcfimUon of eompanv, se £ 4 C.W.N. 43- 

A - 92 a * PP- 94 -95. As to whe 
could order production of books, see 32 C. 

Sec. 5.— S. 94 (3) of the Cr. P. Code doe< 
not exempt Bankers’ books from productior 

^ p 0 oUr the t P ? 1,Ce ’ and an officer in charge oi 
a Police-station conducting an investieatior 

is entitled to inspect then? even wfthout ^ 

order of Court. Section 5 of this Act doe< 

?„i P hff V . Cnt w m fr ° m d ° in « so - as Proceed- 
mgs before him arc not legal proceedings a^ 

defined in the Act. 17 L. 593— p t d 

>«*■ There is rea.ly « ZTftUt 

kcTr Lii 1 r c /- p - ? ,dc ^ bZ 

fif , liooks Evidence Act. Section 5 oi 
the latter Act is the only section which car 
be relied upon as containing anything in 

with section 94, Cr. P Code' 
But all that section 5 of that Act enacts ii 


that no officer of the Bank shall in any legal 
proceeding to which the Bank is not a party 
he compellable to produce any banker’s book 
the contents of which can be proved under 
the Act or to appear as a witness to prove 
the matters, transactions and accounts, etc., 
unless by order of the Court or Judge made 
for special cause. “Court” includes a Magis- 
trate trying a criminal case , so that a Bank 
cannot be compelled to produce its books 
\Mthout an order of the Court “for special 
cause. But there is no reason at all why 
an order made under section 94, Cr. P. 
Code, should not be regarded as a sufficient 
?/ , r ^ or * be P ur P os e of section 5 of the 
Bankers’ Books Evidence Act. There is 
nothing in that Act which prevents an order 
being made under section 94, Cr. P. Code, 
in the proper case. In a prosecution against 
the auditors of a Bank for offences in respect 
of false statements in the balance-sheet of 
the Bank certified by them as correct, an 
order for production can lawfully be made 
lender section 94, Cr. P. Code, but it should 
be made, in the case of bankers’ books, very 
cautiously and carefully drafted. A routuie 
order ex parte is generally undesirable. The 
prosecutor who applies for an order and 
for inspection of the books produced should 
be required to state before the issue of the 
order not only what books he requires to be 
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6. (1) On the application of any party to a legal proceeding the Court or 

T f . . . a Judge may order that such party be at liberty to 

order P o C f Cour°t or ifdge 5 ' {"*?“* and tak ' e , C ,°P ies of an y f entri f in a bai *er’ S 

book for any of the purposes of such proceeding, or 

may order the bank to prepare and produce, within a time to be specified in the 

order, certified copies of all such entries, accompanied by a further certificate 

that no other entries are to be found in the books of the bank relevant to the 

matters in issue in such proceeding, and such further certificate shall be dated 

and subscribed in manner hereinbefore directed in reference to certified copies. 


(2) An order under this or the preceding section may be made either with 
or without summoning the bank, and shall be served on the bank three clear days 
(exclusive of bank holidays) before the same is to be obeyed, unless the Court 
or Judge shall otherwise direct. 


(3) The bank may at any time before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or give 
notice of their intention to show cause against such order, and thereupon the same 
shall not be enforced without further order. 


7. (1) The costs of any application to the Court or a Judge under or for 

the purposes of this Act and the costs of anything 
Costs - done or to be done under an order of the Court or a 

Judge made under or for the purposes of this Act shall be in the discretion of 
the Court or Judge, who may further order such costs or any part thereof to be 
paid to any party by the bank if they have been incurred in consequence of any 
fault or improper delay on the part of the bank. 

(2) Any order made under this section for the payment of costs to or by 
a bank may be enforced as if the bank were a party to the proceeding. 

(3) Any order under this section awarding costs may, on application to 
any Court of Civil Judicature designated in the order, be executed by such Court 
as if the order were a decree for money passed by itself: 

Provided that nothing in this sub-section shall be construed to derogate 
from any power which the Court or Judge making the order may possess for the 
enforcement of its or his directions with respect to the payment of costs. 


THE INDIAN BAR COUNCILS ACT (XXXVIII OF 1926). 

PREFATORY NOTE.— The necessity for, and the circumstances under which this 
Act is passed is thus explained in the Statement of Objects and Reasons The recommcn- 

in regard to the constitution of Bar Councils and 

their functions were as follows : — 


1. An All-India Bar or Council is ii 
however, be established at Calcutta, Madras, 


NOTES. 

produced but also why their production is 
necessary with specific reference to the 
allegations in his complaint. Anything in 
the nature of a roving or fishing inspection 
of the books of a Bank should be prevented. 

• U u * « • P roscc . u 6on cannot be denied the 
right of inspection of documents the produc- 
tion of which has been held to be necessary 
or desirable for the purpose of the trial and 
which have been held to be relevant after 
considering the objections of the party pro- 
ducing. I.L.R. (1938) Bom. 31. 

Sec 6. An order under the section can- 
not ordinarily, in the absence of special cir- 
cumstances, be made without notice to the 
other side. 5 Bom.L.R. 865; 1932 B. 428. 
See also 20 M. 189 (196). A Bank has 
under section 6, sub-section (3) of the Act 


ipracticablc. Statutory Bar Councils should, 
Bombay, Allahabad, Patna and Rangoon, but 


statutory right to object to any order direct- 
ing inspection to be given of its books. It is 
not the practice of the Court to allow inspec- 
tion of bankers’ books under the Act, unless 
a prima facie case is made out for thinking 
that there is some matter on which the books 
of the Bank arc bound to be relevant. Courts 
have no doubt very wide powers of order- 
ing production and directing inspection of 
documents but such an order against a per- 
son, not a party to the proceedings involves 
a serious inroad upon his normal rights as 
a citizen. Courts arc always averse to 
giving anything in the nature of a roving or 
fishing commission to inspect documents. 
I.L.R. (1938) B. 119=39 Bom.L.R. 1187 
=A.I.R. 1938 B. 33 (S.B.). No revities 
from order under the section. 237 P.L.R. 
1900. 
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provision should be made permitting the constitution ,of Councils at Lahore, Nagpur, 
Karachi and Lucknow later on. (Paragraphs 48 and 55. ) 

2 The Council should consist of 15 members, four of whom should be nominated 
by the High Court, including, where possible, the Advocate-General or the Government 
Advocate and the Government Pleader. The remaining eleven, of whom six should be 
Advocates of at least 10 years’ standing, should be elected by advocates of the High Court, 
provided that in Calcutta and Bombav the High Courts should determine how many of the 
eleven should be advocates entitled to practise on the original side. The nominated 
members should ordinarily be advocates, but it should be left to the High Courts to 
nominate Judges past and present. (Paragraphs 57 and 58.) 

3. The first Councils should hold office for 3 years, the term of office of subsequent 
Councils being determined by rules to be framed by the Councils themselves. 
(Paragraph 57.) 

4. A Bar Council should have power to make rules subject to the approval of the 
High Court in respect of the following matters : — 

(a) the qualifications, admission and certificates of proper persons to be advocates 
of the High Court ; 

( b ) the powers and duties of advocates; 

(r) the conduct of any examination which may be prescribed by it and the fees to 
be paid for appearing at the same ; 

(d) legal education including the delivery of lectures to students and the fees to be 
chargeable therefor; 

(e) matters relating to the discipline and professional conduct of advocates; 

(/) procedure and practice in cases falling within the disciplinary jurisdiction of 
the Council ; 


( g ) the method of holding elections of members of the Council, and all matters 
incidental thereto; 

(/») the meetings of the Council, the quorum necessary for the transaction of 
business, the election of a President or other officer and the appointment of committees for 
special purposes; 

(i) the period for which a Council, after the first Council, should hold office and the 
tilling of vacancies occurring between elections; 

(/) the terms on which advocates of another High Court may be permitted to 
appear occasionally in the High Court to which the Council is attached ; and 

(fc) any other matter prescribed by the High Court. (Paragraph 59.) 

hcfnrA. i! hC rules regulating the election of the first Council and the filling of vacancies 

nrovidoH tl^t L mad i e hy u n Council should be made by the High Court, and it should be 

provided that no rules shall be made affecting the special provisions suggested for the 

Tn'C 3 '. S, (Pa”a f g Japh S90 “ a a '’ d High C ° Ur ‘ S S ° '° nS provisions remain 

on a referen« r h5°.h!; C W- Sh l, OU r h ? v f P -°"’ Cr ei ‘ her of its °'™ motion or on complaint or 
™ctions l2 and lu L ?. Fp r? ,nqU,r f' int ° a " matters of the kind referred to in 
conduct n which an advocate ^ Ct > 1879 ’ br l aches of a "d other improper 

Court with a ntolS t^SonNf^h^Ct^Srl 0 HW * 

b reporf d &£ 

but the Court sho aid \ e bo i nd” b e f o l e ^ ak i ng°d i s ? in linn H ‘ 8 !- Court . shouId , be maintained, 
in regard to contemnt of Court- and ti,« i 8 i dlsc, P bn ary action against an advocate, except 

inquiry and repSrt On recdnt ' AH *° re , fer ' h o case to the Bar Council fir 

empowered itself to make or reauire th^r^ tbe ,® ar Council the Court should be 

of a Bar Council or on its own motioi *2 make , H*. h t r inquiry. At the request 

inquiry to be held by a local Court. (Paragra^Mil G ° Urt sh ° U d be auth °nsed to order an 

attendance of witnesses* 1 an^ production*^ J ) f r0 5 unng witb tbe . sanction of the Court the 

inquiry, and witnesses should P receive the ? / equ,red b >' tbe Council for an 

before a Court. (Paragraph 61 ) the same protection as when they give evidence 

(The paragraphs referred to are paragraphs in the Report.) 

recommendations™™" ccrtain d rcspect U it e an LOCal d GoVernmentS and High Courts u P° n these 

respects to modify them in the li£S '<? -appeared necessary to amplify them and in some 

intended that these rccommendittois Uth P the a ' ,thori 1 t ^ s consulted. It is 

given effect to by or under the Bill W,m tbe amplifications and modifications should be 

C. C. M.— 20 
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2. The Bill is intended also to carry out as far as possible the following miscellaneous 

(«) The ideal to be kept in view should be the disappearance of different grades of 
legal practitioners so that ultimately there may be a single grade entitled to appear in all 

^Paragraphs if an?17) hC g degrCe of unificat '°n possible should be effected. 

(b) In all High Courts a single grade of practitioners entitled to plead should be 

enrolled to be called advocates (not barristers), the grade of High Court Vakils or 
Pleaders being abolished and when special conditions are maintained for admission to 
plead on the original side the only distinction should be within that grade which shall 
consist of advocates entitled to appear on the original side and advocates not so entitled 
(Paragraph 19.) ' 

(c) Advocates of one High Court should be entitled to practise in another High 
Court subject to conditions to be imposed by the Bar Council of the latter Court or by the 
Court where there is no Bar Council. (Paragraph 20.) 

(d) Where there is a compulsory dual agency system at present it should be allowed 

to continue. (Paragraph 26. ) 1 

(c) The High Courts should retain their power to fix the amount payable bv a party 
m respect of the fees of an adversary s legal practitioner. (Paragraph 61.) 

(/) Partnerships between legal practitioners should be permitted wherever all classes 
of legal practitioners are entitled to act as well as to appear and plead. (Paragraph 69.) 

t . t . <£> T .\' C Hlg, i < V 5>nrt K' W, \ CrC th 'V- no ! now P crmitte d. should consider the advis- 
ability of allowing Indian barristers applying for enrolment as advocates to read with an 

approved Indian prac itioncr instead of reading in chambers in England, at least when it is 
shewn that the individual cannot obtain entry in suitable Chambers in England 
(Paragraph 68. ) * 

3. Incidentally it is intended that the provisions of the Bill and the rules which may 
be made under it shall, in regard to advocates, entitled as of right to practise in the High 
Courts replace the relevan provisions of the Legal Practitioners Act. the Bombay Pleaders 
Act and the Letters I atent of the various High Courts of Judicature as well as the rules 
made under those provisions In regard to certain matters for which provision has not 
been made in the Bill it has. however been necessary to retain the residuan powers of the 
High Courts of Judicature under their Letters Patent. 

d In accordance with the recommendation of the Committee in paragraph 56 of their 
Report the enrolment and control of legal practitioners other than Advocates is left to the 

"'the Bill " mcr C Cg Prac,,t,oncrs Act =>"'> the Bombay Pleaders Act as amended 

contained Tn\\e P BillTe asTollows':-" ° f ' hc C °”” ni " cc ’ s recommendations which are 

in that ( ?he Ad v'nraVi thc F ar Cou T Is lhl }V from the recommendations 

i?n! instead of eleven ; * " a " d "’ C m,mber of m ™!>ers to be elected is 

fir L fc) rJ hC , n,lcS r . c S ar ' lin K all elections of thc Councils instead of only the election ol 

Xcct be^ng ret?c r ted 0 ,„ b ?h ma,lc u- b> ,b ? , Hi « b Cour,s ’ ,hc Powers of the Councils in this 
the P “les made bv til H h p r k ’ n ? of > c l ? ws ln rc S ar <' •« 'natters not provided for by 

apV™!,rof m ,h b H b> gh Court wdl no,' be reared' n ’ aki " B ° f 

fees to he Savahl jV?' 'th* r° thc . C ? ,,nciIs - with the sanction of thc High Court, to prescribe 
certificates and C ^ ounri s ,n res P cct of admission and enrolment and of thc issue of 

condurt^a ro pcf r i"* 0 * | S »°^ ** IC Councils to hold inquiries into complaints of unprofessional 
a?c to be hrM l Cd t ^ scs referred to the Council by the High Court, and the inquiries 
ournoses of ti„ ; J * tribunal consisting of members of thc Council appointed for thc 
Court is It qU ‘ ry by C °V ef J,V stice or Chief Judge of thc High ciurt. The High 
not dismiss r*iii » rCq Ji. ,rc i to ^ cfcr ?, 1 com pl a 'nts of unprofessional conduct which it docs 
JwuiriiS th P if t0 V C .| Bar r• Coun r ,, or to a su ^°rdinatc Court for inquiry. Instead of 
a Trihnnal fc sa . nctlon of t,,c Co «rt f °r compelling thc attendance of witnesses in each case 
administer ,!f # £ v f n p ? wer to enf , or f e such attendance. A Tribunal is also given power to 

° witnesses, and thc protection of the witnesses who give evidence, which 
of the Tnri;* CIU r • t* y 1 1C 4 Committee, is secured by applying thc provisions of section 132 
anvprninorfko Evidence Act to proceedings before a Tribunal. On thc other hand, rules 
ETiSTr? 1 • procedure of a Tribunal arc to be prescribed by the High Courts instead of 
tr'n-rt/J ’'/bcapproval of thc High Court. (Statement of Objects and Reasons) — 

Committee ] In< ia ’ date<1 2nd January, 1927, Part V, pages 6. 7 and thc Report of thc Bar 

When thc Bill was referred to a Select Committee, several other alterations and 
amendments were made, with reference to which they said 
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“We have made a large number of alterations in the Bill, but we have not radically 
altered its scope in view of the fact, that, although many of the opinions received arc in 
favour of the conferment of much wider powers upon Bar Councils, many others, including , 
some of great weight, reveal considerable opposition to the innovations already proposed. 
In these circumstances, we think it would be unwise to depart from the present scheme of 
the Bill as a more or less tentative measure which is intended to be the first step towards the 
unification and eventual autonomy of the legal profession. With these preliminary remarks 
we now proceed to refer in detail to the more important amendments which we have made. 

Clause 1. — We wish to record a suggestion that the Local Government of the United 
Provinces and the Chief Judge of the Chief Court of Oudh might well be consulted as to 
the desirability of applying the provisions of the Act to that Court. 


Clause 4. — We think it desirable to indicate clearly that Judges of the High Court 
may be represented on the Bar Council, and have provided that two out of the four persons 
nominated by the Court may be Judges. 

Sub-clause (3) of this clause was intended to provide for the representation on the 
Bar Council of advocates entitled to practise on the Original Side of the two High Courts 
to which it refers and more especially for the representation of the barrister element 
among them, an element which will no doubt tend to diminish with the course of time. We 
have accordingly provided definitely that at least one-half of the representation of Original 
Side advocates on the Bar Councils of these two High Courts shall be Barristers. 

We think it is essential, in view of the status of the Advocate-General in the 
Presidency-towns, that they should be made ex-officio Chairman of the Bar Councils to 
which they respectively belong. 

Clause. 6. — The matters to be dealt with by rules made under this clause are, we think, 
matters which should ordinarily be dealt with by the Bar Councils themselves. We have 
accordingly provided that the rules should be made only in the first instance by the High 
Court and thereafter by the Bar Council with the previous sanction of the High Court. 
This involves the omission of sub-clause (c) of clause 7, which in the Bill as introduced 
was not altogether consistent with the provisions of clause 6. 

Clause 8.— We have, in the first place, omitted the last part of the proviso to 

sub-clause (1) of this clause, as we are of opinion that it would not be possible to hold 

th iA P l rS ,°, n a PP ear,ng . pleading or acting on his own behalf or bv his recognized agent 
could be held to be “practising.” 

hv ,PvVrni a w a i 1S V f ? pinion \ hat t 1 hc objection to sub-clause (2) which has been raised 

advocates slmnhi h? ?’ n t a ? c J y * f , that P rc P aration and maintenance of the roll of 
founder! w° be entru ?. ted to H, gh Court instead of to the Bar Council, is well 
Court and ^fnr !j ave accordingly provided for the maintenance of the roll bv the High 

the election roll h nf m ^ nanCe a C ° py , of ,l V the Bar Council, principally in order that 
to date In order P Lrson , s ] tn V* ed to . e mcrr| bers to the Bar Council may be kept up 

.V*. =i2; STASIS 

by'such persons aml'wc'^e'fixed ' IhWhe 4^ 

fee payable will be that nr^rrihrvl hv r.,i^ , , ! ;l s - 1U - ln cases of new entrants the 

clause. We desire to point out that m *i ^ y 1 t le ^ ar Council under the next following 

as advocates? vakils^ or ^ pleaders will no? Tf° - havC been in a High Court 

Schedule I to the Indian Stamn Art irqq \ m V,C ' V , of t,ie P rov »sions of Article 30 in 
of their enrolment under this Act. ’ ’ ° ref|u,red to Pay stamp duty again in respect 

of advocates inter' j^and thei^res^ectTve d'cdipf nA prov, . ding respectively for the seniority 
by us enables the High Court in individual 8 l tS °{ pre ‘ audien ce. Sub-clause (4) as drafted 
the order of his seniority. WeS, 1 A gra ? 1 Precedence to an advocate out of 

advantage not only of arising and succe?sfr Yi ,SI £ n . °{ this £ kind .might be used to the 
advocate. k " ccessful, but also of a senior and less successful, 

* 1 1 * 

out that clause (1) (3) of the RilMc ,w'' n *° n f rece ived, we consider it desirable to point 
to be brought into force on different datec'^Hf^ cnaIde lhe various provisions of the Bill 
intervening between the operation of 1,1 iM°- prevent t he possibility of any period 

clause 8 and the preparation of the new roll C pro,l, k ,tlon contained in sub-clause (1) of 

m the Bill as ^ntroduced^whidf 1 wa^intende t** 16 P r , ovisions of sub-clause (4) of this clause 
Chartered High Courts under their T * ed merely to preserve the existing powers of the 

and to refuse admission to indiWduah iVYheir ‘ Ir regldat e the numbers of admissions 

nuiv luuais at their discretion. As however, no High Court has. 
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we believe, attempted to restrict in any way the numbers of new entrants we think a 
provision enabling them to do so is unnecessary. But we do consider it essential that the 
High Court should have power to refuse admission to any person otherwise qualified if it 
•considers that he would be on other grounds an undesirable addition to the Bar, and have 
made provision accordingly by means of a proviso to sub-clause (1). ’ 

We have added a new sub-clause (4) to this clause to meet a criticism advanced by 
the High Court of Judicature at Bombay that under the Bill as introduced the powers 
of the High Court in respect of admissions to the Original Side were not sufficiently defined. 
The new sub-clause is intended to make it clear that the powers of the High Courts at 
Calcutta and Bombay to regulate absolutely the qualifications for admission to practise 
on the Original Side will remain unimpaired. 

Clause 10.— It has been pointed out that the expression ‘unprofessional conduct* 
does not cover the whole range of cases in which it may be necessary to take disciplinary 
action against advocates, and we have made some drafting alterations in this clause to 
meet this point. 

Some misunderstanding appears to have arisen as to the object of providing for a 
reference of cases of misconduct to subordinate Courts. Such a provision is necessary 
as a Tribunal of the Bar Council will not in all cases be in a position to inquire satisfactorily 
into matters which have occurred in the mofussil. We think that the allocation of 
inquiries between subordinate Courts and the Bar Council must be left to the discretion of 
the High Court, but we have provided that the High Courts shall be bound to consult the 
Bar Council in any case before referring it to such a Court; and we have further provided 
that Courts to which such reference may be made shall be the Courts of District Judges. 

We have omitted the punishment of fine for which the Bill originally provided. 

Clause 12.— The alterations which we have made in this clause provide firstly, that 
the Advocate-General shall have notice of, and shall be entitled to appear at the hearing 
of, every case before the High Court, whether the inquiry has been made by a Tribunal 
of a Bar Council or by a District. Court, and secondly, that the High Court shall have the 
power to review its orders. This power will enable it to accept a belated apology if it 
thinks fit, and remit or reduce the punishment. 


Clause 13 — We have added a proviso to sub-clause (1) to give effect to a suggestion 
made by the High Court of Judicature at Bombay that the Tribunal should not have 
unrestricted power to enforce the attendance of judicial officers, a power which might 
result in dislocation of judicial business and inconvenience to the public. We, therefore 
require the Tribunal to obtain the previous sanction of the High Court or of the Local 
Government, as the case may be, before issuing a summons to the presiding officer of 
any Court. 

We have further thought it advisable to make definite provision as to the manner 
in which Tribunals may be enabled to utilise the powers conferred by this section. 

Clause 14— We think the provisions of the Bill as introduced were somewhat too 
stringent in refusing to allow an advocate of one High Court to appear before another 
unless rules had been made by the latter Court or by the Bar Council, where such exists, 
regulating the conditions of such appearances. We think it reasonable to give ndvocates 
the right of appearing in another High Court unconditionally unless conditions arc imposed 

X ,1 s , Vnn ...h .'l, WC n'; c r^ hr :‘ ,h , c cla " sc accordingly. Wc have also made an 
addition to sub-clause (1) to provide for certain cases which have been brought to 

cga . Practitioners arc at present entitled to appear before certain 
public officers or bodies not legally authorised to take evidence. 

• haV ^ giv ? n c ? cct *° * suggestion that provision should be made for 
vSl ,1 Un is I ] A ,m J estmcrit a " d *??, ncra l management of the funds of the Bar Council. 

df cd a c au ? c which will enable rules to be made in respect of other matters 
which experience may reveal as requiring regulation. 

» C/aurr l 7.— -We have inserted this clause in the usual form to provide indemnity for 

rXZJu" aC f t A° n takcn , h Y ]? ar Councils and Committees, Tribunals and members of' Bar 
Councils. — [Gazette of India, dated 21st August, 1926, Part V, pages 119-121.1 
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EFFECT OF SUBSEQUENT LEGISLATION. 


Year. | No. 

Short title. | 

Repealed or otherwise how affected by 

Legislation. 

1926 

XXXVIII 

1 

The Indian Bar Councils Act, 
1926. 

Amended by Act XIII of 1927. 


[9/A September, 1926. 

An Act to provide for the constitution of Bar Councils in British India and 

for other purposes. 

Whereas it is expedient to provide for the constitution and incorporation 

of Bar Councils for certain Courts in British India, to confer powers and impose 

duties on such Bar Councils, and to consolidate and amend the law relating 

to legal practitioners entitled to practise in such Courts; It is hereby enacted 
as follows : — 

Preliminary. 

Short title, extent, appli- 1. (1) This Act may be called The Indian Bar 

cation and commencement. COUNCILS Act, 1926. 


(2) It extends to the whole of British India, and shall apply to the High 
Courts of Judicature at Fort William in Bengal, and at Madras, Bombay, 
Allahabad *[and] Patna 3 [* * *] and to such other High Courts within 

the meaning of clause (24) of section 3 of the General Clauses Act, 1897, as the 

1 provincial Government] may, by notification 5 in the Official Gazette, declare 
to be High Courts to which this Act applies. 


, ^ 0 LEG. REF. 

For Statement of Objects and Reasons, 
see Gazette of India, 1926, Pt. V, p. 5; and 

* or , Report of Select Committee, see ibid 
p. 119. 

I Inserted by A.O., 1937. 

Words “and Rangoon” omitted by ibid. 
Substituted for “Governor-General in 
Council” by ibid. 

6 For notificatiQn declaring the Chief 

thk r A°/ 0u ?- h to be a High Court to which 
nus Act applies, see Gazette of India, 1928, 
it. If p, o25. * 

NOTES. 

Sec. 1.— - (Per Sulaiman, Banerjee and Sen, 
7/.).— Independently of this Act, the High 

-V r j. ( !? cs no longer possess any inherent 
jurisdiction to punish an advocate for pro- 
fessional misconduct or to adopt a procedure 
for enquiry other than that laid down in the 
Act or to pass an order for costs against him 
J to a fine not contemplated bv the 

A * 225=52 A * 619=1930 ALT 
40 2 (F.B.) The. High Court has pow^ 
to refuse admission to the Bar to anv 

P L rS< ?j i at its discretion. But weight 
should be attached to the recommln 
dation of the Bar Council which re- 


PXS£ ents tbe v i ew of the legal profession. 
1930 A. 22=1929 A.L.J. 1105=123 
a’?' h® 5 » 124 I.C. 659=5 Luck. 615. 
Advocates enrolled in the Madras High 
Court under the provisions of the Act, are 
entitled to act and plead in the insolvency 
jurisdiction of the High Court. 52 M. 92 
= 1928 M. 1182=55 M.L.J. 551. All judi- 

cial officers should keep a vigilant eye on 
the conduct of legal practitioners of what- 
ever status and should in proper cases insti- 
tute inquiries under the Act according to 
the status of the legal practitioner concern- 
ed; but legal practitioners are entitled also 
to the protection of the Court and inquiries 
should not be instituted or complaints 
made without having given very grave con- 
sideration to the reasonable probability of 
the case against the legal practitioner being 
well founded. As much injustice may be 
done to a legal practitioner by ill-conceived 
proceedings against him as may be done to 
the public interest and to the general body 
of legal practitioners by failure to keep a 
vigilant eye upon and take proper and 
strong action against cases of misconduct. 
Complaint rejected. 1931 A.L.J. 678=1931 
A. 580. In a proceeding against a legal 
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(3) r his section and sections 2, 17, 18 and 19 shall come into force at 
once; and the ‘[Provincial Government] may, by notification 2 in the Official 
Gazette direct that the other provisions of this Act, or any provision thereof 
specihed m the notification, shall come into force in respect of any High Court 
to which this Act applies on such date as 3 [it] may by the notification appoint. 

Interpretation. ^is Act, unless there is anything 

repugnant in the subject or context — 

. (°) “advocate” means an advocate entered in the roll of advocates of a 

High Court under the provisions of this Act; 

( b ) Advocate-General includes, where there is no Advocate-General the 
Government Advocate and, where there is no Advocate-General or Government 

Advocate, such officer as the Provincial Government may declare to be the 
Advocate-General for the purposes of this Act ; 

(c) “High Court" means a High Coun to which this Act applies; and 
(tf) prescribed means prescribed by rules made under this Act 

u I" £ is ^ Ct ?!l e Provincial Government" means, in relation to any 

High Court, the Provincial Government of the Province in which the High Court 
has its principal seat.] 8 


Constitution and incor- 
poration of Bar Councils. 


Constitution of Bar Councils. 

3. (1) For every High Court a Bar Council 

shall be constituted in the manner hereinafter 
provided. 


LEG. REF. 

1 Substituted for “Governor-General in 

Council” by A. O., 1937. 

2 For such notification appointing the 1st 
March, 1928, as the date on which the rest of 
the Act will come into force in respect of 
the Chief Court of Oudli and sections 3 to 7 
in respect of Calcutta High Court, see ibid. 

Provisions of sections 8 to 16 came into 
force from the 1st July, 1928, in respect of 
Calcutta High Court, sec Gazette of India, 
1928, Pt. I. p. 382. 

The rest of the Act came into force from 
the 16th July, 1928, in respect of Madras 
High Court, see Gazette of India . 1928, Pt. 1. 
p. 382: in respect of Allahabad High Court 
from 1st June, 1928. see Gazette of India. 
1928, Pt. I, p. 400; in respect of Patna High 
Court, from let January, 1929. see ibid. 
p 703 ; in respect of Bombay and Rangoon 
High Courts, from 1st January. 1929, see 
ibid., p. 714. 

•’Substituted for “he” by A.O., 1937. 

4 S . 2 may be deemed to have been re- 
numbered as sub-section (1) of section 2 bv 

"Inch has added a new sub-section 
(2) to that section. 

A^Sub-sechon (2) of section 2 inserted by 


NOTES. 

practitioner under the Act it is open to tl 
High Court to consider the case on the ev 
dence and nrrhr at a different conclude 
to that of the Bar Tribunal . 1930 M.W N 
216. An advocate convicted for an off cm 
of perjury although struck off the roll c 
vakils must be dealt with under the Act h 
having been enrolled as the Advocate of'th 
High Court under the provisions of tb 
Act. 131 I.C. 67=8 O.W.N. 267=191 
O. 161. Where the High Court went int 
the report of the Bar Council and inflictc. 


punishment on a legal practitioner, and a 
counsel appeared on behalf of the Bar Coun- 
cil all the time, held, that the legal practi- 
tioner should be directed to pay a fee to 
the counsel. 1930 M.W.N. 216. Where 
a complaint against legal practitioner is 
made before the Act came into force but 
the enquiry takes place under the Act, the 
High Court has the power to direct the 
practitioner to pay the costs of the proceed- 
~ cforc t,,c Tribunal and before the 
High Court. 54 M. 857=134 I.C. 33=61 M. 
I^.J. 148 (r.B.). Rcforc the Court will set 
aside a bar council election because of cer- 
tain irregularities in the conduct of the elec- 
tion, it must be satisfied that the election 
\va-« not an election in substance conducted 
under existing law according to the rule* 
framed for the bolding of the election. An 
election ought not to be held void bv reason 
of transgressions of the law committed 
without any corrupt motive in the conduct 
of the election, if the Court is satisfied that 
the result of the election was not and could 
not have been affected bv those transgres- 
sions. 1935 A. 295=157 I.C. 220. An 
advocate who has once been consulted by 
a party is not thereby debarred from ap- 
pearing for the opposite party for all times. 
He is free to accept a brief against him, 
if he has not received any information of a 
confidential nature from the party who con- 
sulted him. The onus of proving that such 
information was conveyed lies and lies 
heavily on the party seeking to restrain the 
advocate’s appearance. I.L.R. (1940) All. 
262=1940 A.L.J. 170=A.I.R. 1940 All. 
233. .SVc „lso 11 O.W.N. 23=1934 Oudb 
58 (S.B.). 

Sec. 2 (<-) : High Court— High Court re- 
ferred to in the Act is a chartered High 
Court. Benares State Chief Court is neither 
a High Court within the meaning of the Act 
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(2) Every Bar Council so constituted shall be a body corporate having 
perpetual succession and a common seal with power to acquire and hold property, 
both movable and immovable, and to contract, and shall by the name of the Bar 
Council of the High Court for which it has been constituted sue and be sued. 

Composition of Bar 4. (1) Every Bar Council shall consist of 

Councils. fifteen members, of whom — 

(a) one shall be the Advocate-General ; 

( b ) four shall be persons nominated by the High Court, of whom not 
more than two may be Judges of that Court; and 

(c) ten shall be elected by the advocates of the High Court from amongst 
their number. 

(2) Of the elected members of every Bar Council not less than five shall 
be persons who have for not less than ten years been entitled as of right tr> 
practice in the High Court for which the Bar Council has been constituted. 

(3) Of the elected members of the Bar Councils to be constituted for the 

High Courts of Judicature at Fort William in Bengal and at Bombay such 

proportion as the High Court may direct in each case shall be persons who have, 

for such minimum period as the High Court may determine, been entitled to 

practice in the High Court in the exercise of its original jurisdiction, and such 

number as may be fixed by the High Court out of the said proportion shall be 

barristers of England or Ireland or members of the Faculty of Advocates 
in Scotland. 


irman of each Bar Council 

elected by the Council in such manner as may be prescribed : 

k ? rovided th »t the Advocates-General of Bengal, Madras and Bombay shall 
be Chan-man ex officio, respectively, of the Bar Councils constituted for the 
High Courts of Judicature at Fort William in Bengal, at Madras and at Bombay. 

(1) Notwithstanding anything contained in clause (c) of sub-section (1) 

Special nrovi«im, > sec * ion the elected members of the first Bar 

- ~ • - regard- Council constituted under this Act for any High Court 

shall be elected by and from amongst the advocates, 

entitled as nf riaht t, v . s . ai J d Pleaders who are on the date of the election 

vm men as ot right to practice in the High Court. 

such first ^ Bar^Council shaH th noi ™ nated and elected members of any 
the Council. ^ ears ^ rom the date of the first meeting of 


in# constitution of first 
Bar Councils. 


1 owcr to make rules (■ / 1 \ r» i 

regarding constitution and 1 ) Rules, consistent with this Act, may be 

procedure of Bar Councils. made to provide for the following matters, namely 

hn hoM (a }k the n ? n ? er , in , which eIections of members of the Bar Council shall 
“S/Jf method of determining, in accordance with the provisions of sub- 

t a a r ^ ? ect,on candidates who shall be declared to have 

I mfnnlr - the manner in which the result of elections shall be published; and 

validitv nf\rwl VN V C 1 ‘ l,ld aut ^ority by which doubts and disputes as to the 
validity of an election shall be finally decided ; 

(b) the terms of offi ce of nominated and elected members of the Council ; 
NOTES. 

nor subordinate to the Allahabad High 
Court. 1930 A 91 (1)=27 A.L.J. 1195. 

Slcs. 4 to 8. — These sections 4 to 8 

Sind 7^ (S a B t ) 0getI,Cr - 163 TX * 51 0=1936 

Skc. 5 (2).— There is nothing i n the 
section which prevents rules being framed 
^hereby certain members elected to the first 
Bar Council may continue in office there- 


after so that a certain continuity may be 
maintained between that Council and its 
successor. 163 I.C. 510=1936 Sind 75 
(S.B. ). 

Sec. 6 (1) (b) and (4). — The powers 

conferred by this section to provide for 
retirement of members from office by rota- 
tion, relate to the first Bar Council also, and 
are not confined to its successors alone. 163 
I.C. 510=A.I.R. 1936 Sind 75 (S.B.). 
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(c) the filling of casual vacancies in the Council; 

(c/) the convening of meetings of the Council, and the quorum necessary 
for the transaction of business thereat; 

( e ) the manner of election and the respective terms of office of the 
Chairman, in cases where the Chairman is to be elected, and of the Vice- 

Chairman ; and 

(/) any matter incidental or ancillary to any of the foregoing matters. 

(2) The first rules under this section shall be made by the High Court, 
but the Bar Council may thereafter, with the previous sanction of the High Court, 
add to, amend or rescind any rules so made. 

(3) No election of a member or members to the Council shall be called in 
question on the ground that due notice thereof has not been given to any person 
entitled to vote thereat, if notice of the date fixed for the election has, not less 
than thirty days before that date, been published in the Official Gazette of the 
province, or of each province, as the case may be, in which the High Court 
exercises jurisdiction. 

(4) Rules made under clause ( b ) of sub-section (1) may provide for the 
retirement of members from office by rotation and for the manner in which the 
order of such retirement shall be determined. 


Power of Bar Councils 
to make bye-laws. 


7. The Bar Council may make by-laws consis- 
tent with this Act and any rules made thereunder to 
provide for any of the following matters, namely: — 

(a) the appointment of such ministerial officers and servants as the Bar 
Council may deem necessary, and the pay and allowances and other conditions 
of service of such officers and servants ; and 

( b ) the appointment and constitution of Committees of the Council, the 
procedure of such Committees, and the determination of the powers or duties of 
the Council which may be delegated to such Committees. 


Admission and enrolment of advocates. 


8. (1) No person shall be entitled as of right to practise in any High 

Court, unless his name is entered in the roll of the 
Enrolment of advocates. advocates of the High Court maintained under this 

Act: 


Provided that nothing in this sub-section shall apply to any attorney of 
the High Court. 

(2) The High Court shall prepare and maintain a roll of advocates of the 
High Court in which shall be entered the names of — 


(o) all persons who were, as advocates, vakils or pleaders, entitled as of 
right to practise in the High Court immediately before the date on which this 
section comes into force in respect thereof ; and 


NOTES. 

Sec. 6 (2). — Where in framing the rules, 
there is substantial compliance with the pro- 
visions of the Act, the omission on the part 
of the Bar Council strictly to follow the 
procedure enjoined in section 6 (2) does not 
amount to an illegality and it is no more 
than nn irregularity. 157 I.C. 220=1935 A. 
295. ' 

Sec. 8: Practice — Meaning op.— Advo- 
cates enrolled in the High Court of Madras 
are entitled not only to appear and plead 
but also to act in the insolvency jurisdiction 
of the High Court. 52 M. 92=55 M.L.J. 


551=1928 M. 1182. An agent with a power- 
of-attorncy to appear and conduct judicial 
proceedings has no right of audience in 
Court. Nor is he entitled to notice it *J ,S 
principal wants to appear and conduct the 
proceedings himself in person or appoints 
an advocate to appear for him. ^cn a 
power-of -attorney agent cannot carry on 
business as a solicitor or attorney drafting, 
engrossing and filing plaint Judges sum- 
mons, affidavits and generally issuing legal 
process and charge fees to the principal. 46 
L.W. 734=1937 M.W.N. 1060. 
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(b) all other persons who have been admitted to be advocates of the High 
Court under this Act : 

Provided that such persons shall have paid in respect of enrolment the 
stamp duty, if any, chargeable under the Indian Stamp Act, 1899, and a fee, 
payable to the Bar Council, which shall be ten rupees in the case of the persons 
referred to in clause (a) and in other cases such amount as may be prescribed. 

[(3) Entries in the roll shall be made in the order of seniority, and such 
seniority shall be determined as follows, namely : — 

(a) all such persons as are referred to in clause (a) of sub-section (2) 
shall be entered first in the order in which they were respectively entitled to 
seniority inter se immediately before the date on which this section comes into 
force in respect of the High Court ; and 

( b ) the seniority of any other person admitted to be an advocate of the 
High Court under this Act after that date shall be determined by the date of his 
admission, or, if he is a barrister, by the date of his admission or the date on 
which he was called to the Bar, whichever date is earlier : 

Provided that, for the purposes of clause ( b ) the seniority of a person 
who before his admission to be an advocate was entitled as of right to practise 
in another High Court shall be determined by the date on which he became 
so entitled. - 

(4) The respective rights of pre-audience of advocates of the High Court 
shall be determined by seniority : 

Provided that the Advocate-General shall have pre-audience over all other 

“ es and King’s Counsel shall have pre-audience over all advocates except 
the Advocate-General.] 1 " v 

At i » - 1 1 m i | 4 . . issue a certificate of enrolment to every person 

enrolled under this section. 7 1 


Dr ^-' ourt sbia b send to the Bar Council a copy of the roll as 

all Ze- tbis secti( ? n .’ and sha11 thereafter communicate to the Bar Council 
era i° ns in, and additions to, the roll as soon as the same have been made. 


addition/^ fhe Rar Cou J nci1 . sha " ener the copy of the roll all alterations and 
Simons so communicated to it. 



, o. LEG. REF. 

sub section !’% < 3 > and < 4 > inserted and 

by Act XIII of* 1927 an<1 (7) .re-numbered 

Set o NOTES. 

Right op Pdp Actin<: Advocate-General— 
cate-Gcncral u jd1 ence.— T he Act, PK Advo- 

Advocate rl , entltlcd as much as the 

ence ove r an'^' to , a riB '“ of P r <=-a»di- 
all business lvWL r adv ocates in respect of 
Private n->* v ' ltt b^ r for the Crown or of a 

«• 1500 (KB.). 136 ' C - 793 = 33 Bom.L. 

law^xaminat” a PPhcant passed his 

a PlS in 19 9 1 hc was enrolled as 

fi.rit inland as a pleader of (he 

s, ° n as an a l? 22 ' Ke . a PPhed for admis- 
whlch annu advocate of the Chief Court 
?, ar Counc l p 11 was objected to by the 
,at a V s . fou . nd , from recqrd 
Cvtn though ;£? frW.hc had appeared, 

a which W reccivcd a Payment of 
favour of * W ? 8 due on a decree passed in 

the money hC f r ( ’ CCrcc A - holdtr hc barf 'retained 
* from August, 1924, till April, 

C. C. M.— 21 


1926, and had then paid to the decree-holder, 
under circumstances not free from suspi- 
cion. Held, that in this instance the Bar 
Council had not acted otherwise than 
honestly, fairly and without prejudice and 
therefore the applicant was refused admis- 

ilvm » n adv °cate of the Chief Court. 
1930 Oudh 121=5 Luck. 615. If the Bar 
Council can establish that as fairminded 
men, who have treated the application for 
admission as advocate on its merits and in 
a reasonable manner, they are convinced 
that a certain member of the profession does 
not deserve to be enrolled as an advocate 
and that his enrolment will be prejudicial 
to the credit of the body of advocates, their 
objections should prevail. It may not be 
that the conduct in question deserves sus- 
pension or removal. Such conduct may not 
be such as to debar the applicant from prac- 
Using in the Courts subordinate to the 
Chief Court. It may well he said that a 
man is not good enough to be an advocate, 
although he may be allowed to practise in 
such Courts. 6 O.W.N. 1080=1930 Oudh 
121. .Sec also 1930 A. 22=123 I.C. 683. 
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9. (1) The Bar Council may, with the previous 

Qualification and admis- sanction of the High Court, make rules to regulate the 
sion of advocates. admission of persons to be advocates of the High 

Court : 

Provided that such rules shall not limit or in any way affect the power of 
the High Court to refuse admission to any person at its discretion. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules shall provide for the following matters, namely : — 

(а) the qualifications to be possessed by persons applying for admission as 
advocates ; 

(б) the form and manner in which applications shall be made to the High 
Court for admission ; 

(c) the giving of notice by the High Court to the Bar Council of all such 
applications; 

( d ) the hearing by the High Court of any objection preferred on behalf 
of the Bar Council to the admission of any applicant ; and 

(e) the charging of fees payable to the Bar Council in respect of 
enrolment. 

(3) Rules made under this section shall provide that no woman shall be 
disqualified for admission to be an advocate by reason only of her sex. 

(4) Nothing in this section or in any other provision of this Act shall be 
deemed to limit or in any way affect the powers of the High Courts of Judicature 
at Fort William in Bengal and at Bombay to prescribe the qualifications to be 
possessed by persons applying to practise in those High Courts respectively in 
the exercise of their original jurisdiction or the powers of those High Courts to 
grant or refuse, as they think fit, any such application ’for to prescribe the 
conditions under which such persons shall be entitled to practise or plead.] 

Misconduct. 


10. (1) The High Court may, in the manner hereinafter provided, re- 

primand, suspend or remove from practice any advo- 
cate of the High Court whom it finds guilty 'of pro- 
fessional or other misconduct. 


Punishment of advocate 
for misconduct. 


LEG. REF. 

1 Inserted hv Art XIII of 1927. 

NOTES 

Sec. 9. — Under Rules framed by Karachi 
Bar Council, an application for enrolment 
will be dismissed in the absence of the 
receipt for the payment of fees attached to 

it 158 I.C. 57=1935 Sind 180 (S.B.) 
Under rules framed by Sind Court, the 
application should be accompanied by a 
certificate or other proof that the applicant 
has taken the decree ; and a mere certificate 
from the District Court that he has been 
allowed to practise there is not sufficient. 

158 I.C. 707=1935 Sind 196. 

Sec. 9 (4). — "High Court" referred to in 
Bar Councils Act, R. 1 (All.) is a Char- 
tered High Court. 1929 A.L.J. 1195=1930 
A. 91 (1). 

Benares State Chief Court is neither 
a High Court within the meaning of Bar 
Council, R. 1, nor is it subordinate to the 
Allahabad High Court, and hence, a legal 
practitioner who enrols himself as a pleader 
in Allahabad District Court and practises in 
Benares State Courts cannot be treated as 


having practised in any High Court or a 
C ourt subordinate to Allahabad High Court 
and as such be is not entitled to be enrolled 
as an advocate of the Allahabad High Court. 

1929 A.L.J. 1195=1930 A. 91 (1). See 
also 19.30 A.L.J. 839=1930 A. 887. 

riic Subordinate Courts referred to in the 
proviso to R. 1 (All.) arc Courts within the 
province. C ourts in Ajmere are not Courts 
subordinate to the Allahabad High Court. 

1930 A.L.J. 839= 1930 A. 887. Rule 10 of 
the Appellate Side Rules of the Bombay 
High Court is not ultra vires. Advocates 
on the Appellate Side did not come within 
the definition of "pleader" as defined in 
section 4 of the Cr. P. Code, for the pur- 
poses of the Sessions Court because they arc 
not authorised by law for the time being in 
force to practise in that Court. So, they 
have no right of audience in the Sessions 
side of that Court. 36 Bom.L.R. 1=1934 
B. 70=58 B. 456 (F.B.). 

Sf.c. 10. — Unprofessional conduct — Notice 
issued by High Court after the Act came 
into force — Ultra inres. Sec 51 A. 79. See 
also 1930 A. 225=52 A. 619 (F.B.). 
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(2) Upon receipt of a complaint made to it by any Court or by the Bar 
Council, or by any other person that any such advocate has been guilty of mis- 
conduct, the High Court shall, if it does not summarily reject the complaint, refer 

NOTES. 

LOCUS STANDI TO MAKE COMPLAINT. — It is 

Open to any person to complain to the Court 
as to the undesirability of certain remarks 
made by a Counsel during the course of a 
trial. Where a Mahommadan Counsel 
made some communal remarks during the 
course of a trial, it is open to the Hindu 
Association to make a complaint to the 
High Court to take action in the matter. 162 
I.C. 919=37 Cr.L.J. 783=1936 Sind 49. 

Contempt of Court.— In re Wallace 
i i j- * P.C. 283) is.no authority for 
holding that an advocate should never be 
punished professionally for contempt of 
Court committed by him in his personal 
capacity, however gross the offence may be. 

Kach case must be dealt with according to 
the circumstances. Where a pleader in his 
capacity as a suitor in the Small Couse Court 
made a grossly improper remark reflecting 
upon he Judges of the Higli Court who at 
mat stage had no concern whatever with the 
a .gratuitous hit at the Chief Justice 

justification and was 
iSti&kJP f ° r contcm P* of Court, held, 

' sufficient not , under the circumstances 

from nrart' 1 ^ r* iat • be sbou ld be suspended 
A 224 ?! f ° r S, , X months - 55 A. 148=1933 

gations^Woh deli, ? erate, >’ "taking false ailV- 
i ,n? . imputations upon the fair- 

pSceedLs m/, " r/,a/,/y ’ udi ™‘ ofc"* i" 

“e Se p„°„i h a^arty Cannot 

Court M ^conduct — Discretion of 

misconduct” ^° rds “professional or other 

read "n thL SCCt ^° n 10 (1 > s,lould bc 

legislature ;„t P . ai I d natura > meaning. The 
to confer on ^ he af ? resai d words 

take action in 'in Hlgh Co urt jurisdiction to 
fessiona l or n ' CaSCS of mi sconduct in pro- 

Cr.Lj. 534-S er r 63 C - 867 = 37 

(S.B. ) The C ',^. N - ,366=1936 C. 158 
makes it l? rd may ’ in sec. 10 O) 

has unrestricted '^ at - ^. hil . e th . e High Court 
misconduct a d J ur >sdiction in all cases of 

to take Sion ^? t \ 0n h, ,S ,eft to the Court 

"ot possible to lav CaS6 u ° J n,y ‘ Tt is 

nde or any VnZj ^ hard and fast 

to exercise of such Hi?" 0 ? 63 'V th reRard 
exercised judiciaffv JS must be 

the Court has to i 63 ^ 7 ‘ Tb e test that 

an advocate shouffh "L 00 "?' lderin 8 whether 

whether his nrnvid be - Struc , k off the roll is 

l ' e must be rSdli m J , , f 0n(luCt 1 is such tha t 

a member 0 f the nrnfp« U " W ° rt, J y to rcmain 
cnlri »*tcd W !th #1 profess,on and unfit to be 
an advocatJ 1 - 1 .responsible duties that 
63 C. R$ a % ls called upon to perform 
1136; 59 t \ Se fi? ho 59 B - 57=36 Bom LR 
!■'«»; . (P • C. ) . Cl W of 

which empowers the High 


Court to remove or suspend from practice 
advocates, vakils, or attorneys on “reason- 
able cause, gives a wide discretion to the 
Court in regard to the exercise of this disci- 
plinary authority. “ Reasonable cause " in 
the clause means the same as professional 
or other misconduct under Section 10 of the 
Bar Councils Act. “Misconduct” is a suffi- 
ciently wide expression, it is not necessary 
that it should involve moral turpitude. Any 
conduct which in any way renders a man 
unfit for the exercise of his profession or 
is likely to hamper or embarrass the admini- 
stration of justice by the High Court or any 
ot the Courts subordinate thereto may be 
considered to bc misconduct calling for dis- 
ciplinary action. What the Court has to 
consider is the conduct of the Advocate or 
Attorney as it affects his position as an 
Advocate or Attorney and his relations to 
t.ie Court. 43 Bom.L.R. 250. An advocate 
was convicted for submitting a false return 
of Jits income to the income-tax authorities' 
and. for t a king up a false defence and main- 
t-i'ning it even up to the High Court, even 
though he knew such defence to be false. 
Held, that his conduct involved moral turpi- 
tude and that his name should he struck off 
tb J ro ] b I? R- 110=1934 R. 33=149 I.C. 
856. An advocate was guilty of misconduct 
involving moral turpitude by falsely verify- 
ing an application and endeavouring to de~ 

t u ’ C° ur t and to deprive the decree- 
holder of money due to him. But the com- 
plainant did not file his complaint out of 
any high sense of public duty. A third 
wb ° b ad been engaged in litigation 
» u' u 6 adv ! ocate ,n his personal capacity, 
was behind the application and had paid the 
expenses. The application was made out of 
a desire further to harass the advocate The 

m/ttpr K Y as " 0t aCting for 3 client in tbi s 

t?™ I n't! Y aS c , n £ a ged in his own litiga- 

hv Lie d ? at m xi he end no ° ne had suffered 
It J ac . tl0 "- . He . was subjected to heavy 

char™* S 1 r / d £ f *" d,n S himself upon all these 
adtorat* f He d ’ that . an order suspending the 
LalenHal from .I )rac t'cefor the term of three 
Decffikfr hs , wou,d he sufficient in' the 

1932 r ^?^ 69 ^ 1 ? 32 A L - T - 773 = 

sarv thZt It is extremely neces- 

monpv *1?*. advocates having to withdraw 

ffiL tiinH 1° aCCCpt i ser,ous responsibility of 

sho„L ^ fr T. u and , on hehalf of a client 

stance- to " t hcre he no apparent circum- 
stances to justify a suspicion do everything 

VakaZJ ° W6r !t° r VeHfy thc form of thf 

accent L r Bt l d flirthc t r more should not 
accept a Vakalatnama unless they have satis- 

ni , SC,V « Of the bona fides of the 

17 P T t’ °^ o? Cr A 5 them - 16 P. 488= 
JJ 407=A T.R. 1937 P. 433 (S.B) 

onlv i, e \\ l wtt l . cll / ait to receive payment 

m iionH t l ? °fp lccess is Professional 

misconduct. M) L.W. 234= A. I R 1039 

Mad. 772= (1939) 2 M.L.J. 320’ (F.B.). 
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the case for inquiry either to the Bar Council, or, after consultation with the Bar 
Council, to the Court of a District Judge (hereinafter referred to as a District 
v Court) and may of its own motion so refer any case in which it has otherwise 
reason to believe that any such advocate has been so guilty. 


NOTES. 

As to being engaged in money-lending busi- 
ness, sec I. L.R. 1940 A. 60=1939 A.L.J. 
957=1. L.R. 1940 A. 60=1940 A. 1 (F.R). 

Advocate entering into partnership — 
An advocate entering into a partnership 
business or trade as partner is guilty of mis- 
conduct. 158 I. C. 278=1935 O.W.N. 1029; 
159 I.C. 561 = 1935 A. 1023. See also I.L. 
R. (1940) All. 60= A . I . R . 1940 All. 1 

(F.B. ). 

Negligence of Advocate. — M ere negli- 
gence on the part of an advocate, however 
gross, docs not amount to misconduct, pro- 
fessional or otherwise, when it is not ac- 
companied by moral delinquency. 62 C. 
158=157 I.C. 374=1935 C. 484. Rut it 
would constitute misconduct if negligence 
be accompanied by suppression of truth cr 
by deliberate misrepresentation. 62 C. 158. An 
advocate was engaged to file a suit. The 
advocate employed an unregistered clerk and 
left the plaint with him for presentation. 
The clerk failed to file the plaint and thus 
the suit was not filed. The advocate how- 
ever did not take care to sec whether the 
suit had been filed by looking into the cause 
list and thus allowed his clerk to cheat his 
client. Resides this the advocate did not 
return or account for the money he had 
taken from his client for stamps and other 
incidental purposes. Held, that the conduct 
of the advocate amounted to gross mis- 
conduct. 178 I.C. 398= A. I. R. 1938 Rang. 
423 (S.R.). It is manifest that it is im- 
proper for an advocate to address a letter 
to a clerk in a Magistrate's office asking 
that an application filed by him should he 
dealt with urgently. The proper course for 
an advocate, if there was any delay, to bring 
the matter to the notice of the Magistrate 
himself. 1941 M.W.N. 56=53 L.W. 62= 
(1941) 1 M.L.J. 128 (F.B. ). 

Breach of trust. — An advocate who was 
convicted for two offences of criminal 
breach of trust in respect of a large amount 
and -of attempt to cheat and who dishonestly 
induced a lady to part with a security is 
guilty of misconduct and his name should 
be removed from the rolls. 159 I.C. 1036 
=1935 R. 458. 

Attempt to iiribe Judge. — An advocate 
attempting to bribe a Judge to obtain judg- 
ment in his client’s favour is guilty of 
grossest misconduct. 13 R. 518=36 Cr.L. 
J. 961 = 1935 R. 178. When a complaint is 
made, the Court under the Act can only 
dismiss it summarily or else refer it to the 
Bar tribunal to inquire into. The Court 
would not generally be justified in dismissing 
a petition summarily unless it was satisfice! 
that,, even if the allegations made in the 
petition be proved, there would be no case 
for taking action. 138 I.C. 543=34 Bom. 
L.R. 443 — 1932 B. 199. The question 


whether a particular advocate has violated 
the recognized canons of professional eti- 
quette is primarily a matter that concerns 
the Bar Council and consequently the High 
Court ordinarily will accept findings on 
questions of fact recorded by the Bar 
Tribunal provided they are not perverse 
1939 A.L.J. 957 (F.B.). <Ter also I L K. 
(1940) All. 60=1940 All. 1. 

Punishment. — (Per C.J. and Gentle, J.) 
An advocate who misappropriates his client’s 
moneys is not fit to remain a member of an 
honourable profession of advocates of the 
High Court, and the High Court should be 
. failing in its duty if it docs not direct the 
advocate’s name to he removed from the 
rolls. The advocate is guilty of a criminal 
offence and such conduct cannot he con- 
doned as to do so would encourage crimes 
of that nature and might have a harmful 
effect on the profession as a whole. The 
fact that the misappropriation is only tempo- 
rary docs not lessen the offence of the 
gravity of the misconduct. Varadachariar, 
/.—Though the conduct of an advocate who 
misappropriates the moneys belonging to his' 
client must be strongly disapproved and 
though the members of the profession 
should observe the highest standard of pro- 
fessional conduct, the Court when dealing 
with the question of punishment, cannot shut 
its eyes to the fact that those standards have 
not unfortunately yet come to he generally 
observed and the way that advocates and 
clients carry on their pecuniary dealings 
sometimes leads advocates to imagine that 
hey can persuade their clients to condone 
the faults on their part in dealing with their 
clients money; the possibility or even the 
fact of condonation by the client is, how- 

\r C [v n ?T JU , S j£ ca , ! i?T for suc, ‘ conduct. 1937 
M.W.N. 1322 (F.R.). 

Secs. 10 and 11: “Professional or other 
Misconduct. Merely having been mem- 
her. or assisted the operation or managed 
the affairs, of an unlawful association dors 
not render an advocate unfit to exercise his 
profession. Nor docs such conduct neces- 
sarily involve any moral turpitude, or anv 
attack upon the system of which the Court 
forms part, or embarrass in any way the ad- 
ministration of justice by the Court. No 

cr/ ' tJ 1 ,s tl ,crc f°rc called for in such a case. 
Sa § 57=1935 B. 1=36 Bom. L.R. P36 

v 1* . t>. ) . An advocate took a prominent 
part in Labour and Trade Union Movements 
and delivered a number of speeches advo- 
cating certain reforms. For some of these 
speeches lie was hound over for one year 
under section 107, Cr. P. Code. For others, 
he was prosecuted under section 124-A, 
I.P. Code, and convicted thrice. There 
was no indication that he made any organis- 
ed or persistent attempt to create a breach 
of the peace or to incite acts tending to 
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11. (1) Where any case is referred for inquiry to the Bar Council under 

Tribunal of Bar Council. sec,ion 10 >- the case sha " be inquired into by a Com- 

the Tribunal). 


' j j — 

mittee of the Bar Council (hereinafter referred to as 


(2) The Tribunal shall consist of not less than three and not more than 
five members of the Bar Council appointed for the purpose of the inquiry by the 
Chief Justice or Chief Judge of the High Court, and one of the members so 
appointed shall be appointed to be the President of the Tribunal. 


NOTES. 

subvert law and order. The general tenor 
of the speeches was inoffensive. Held, no 
further action was called for in the case. 
63 C. 867=37 Cr.L.J. 534=40 C.W.N. 366= 
1936 C. 158 (S.B.). It is not part of ;iie 
duty of the High Court to impose penalties 
for misconduct, unconnected with the exer- 
cise of the profession, which is either not 
punishable or has been, or can be, punished 
under the law of the land. The State im- 
poses suitable penalties for the infringement 
of its laws and provides proper sanctions 
for the enforcement of such penalties; and 
there is no reason why the Court’s discipli- 
nary jurisdiction should be employed merely 
in aid of the criminal law. 59 B.' 57; 63 C. 
867. In cases of misconduct involving moral 
turpitude, the Court has to see whether the 
advocate has shown himself to be unworthy 
of the confidence of the Court, or unfit to 
be entrusted with the business of his client 
or a person with whom his professional 
brethren cannot be expected to associate. 
But these arc not the only cases in which 
the High Court may be called upon to take 
action. An advocate might engage in revo- 
lutionary activities designed to destroy the 
system of which the Court forms port, or 
activities likely to hamper or embarrass the 
administration of justice by the Courts. 
What has to be considered in such cases is 
the conduct of the advocate as it affects his 
position as an advocate and his relations to 
the Court. It will not tolerate on its rolls 
an advocate who is trying to undermine or 
destroy the authority of the Court. Any 
one electing to engage in activities of that 
nature must do so without the authority and 
prestige attached to the position of an advo- 

B i ?r t?T ,L - R - 1.136=59 B. 57=1935 

J ,V. •“. )• A conviction for the offence 
Undcr , section 124 ’ A - p - Code, 
would ■ farcied as such misconduct as 
to h?’ a 1 c * rc umstances, require action 
iurisdir^« UI ] der t,ie Court’s disciplinary 

moval o ?» and , aS WOuld demand thc re ‘ 
g( )7 of t,le advocate from practice. 63 C. 

an I '» V d DENCE ? F Misconduct.— T he fact that 
offencc°U tC !? S becn convicted of a criminal 

the meanin^ d of nC fi h ‘ S . misco e nduct Within 

1935 P r Lo w ? cct,on - 59 B. 676= 
U • 168=69 M.L.J. 431 (P.C ) Tt 

a ddu£e n ^id bent ° n f th , e Adv °cate-General to 

the convk Uon?c £ f * * e T gr ? unds on which 

to d*n,ii C • . ,s based. It is for the Court 

of such mj Vheth i Cr the conv iction is evidence 
h m,sco '‘<l»ct as to call for disciplinary 


action by it. 69 M.L.J. 431 (P.C.). 
Where the High Court in its discretion pro- 
ceeded to consider whether in the circum- 
stances the misconduct proved called for 
any disciplinary action, the Privy Council 
will not interfere. 69 M.L.J. 43 (P.C.). 
The judgment and evidence in a civil suit 
are admissible as evidence in an inqury 
under this section, but they are not con- 
clusive proof. ( Iqbal Ahmed, dissent- 
ing). 159 I.C. 561=1935 A. 1023. 

Secs. 10 to 13.— Where a complaint has 
been made to the Chief Justice and the 
Judges of the High Court under section 10. 
and such complaint has been referred to the 
Bafr Council to be enquired into by a tribunal, 
it is incumbent upon the tribunal to come 
to some finding or other and it cannot 
abandon the proceeding merely because 
the complainant withdrew the complaint. 
1930 C. 574=57 C. 724. It is highly un- 
satisfactory from the point of view of advo- 
cates and of the public that any one should 
make a solemn complaint against one of 
them to thc High Court and have the matter 
referred to the tribunal and that then, with- 
out any finding which could clear the advo- 
cate, the enquiry should be dropped. The 
complainant after thc matter has been xe- 
ferred to the tribunal is not in any way a 
person who is like a plaintiff dominus lues 
and if such complainant withdraws the com- 
plaint, and if from circumstances and evi- 
dence the tribunal is of opinion that there is 
no need to investigate and the charge pre- 
lerred has no substance it can so report. In 
other circumstances it is open to the tribunal 
to exercise its own discretion whether to 
employ its power to summon the complainant 
personally or other people. The Act re- 
quires that the tribunal should come to a 

% n *W- 724=1930 C. 574. (Per 

R™ k r'- S™ also 1931 A. 580. The 

Bar Council is in the position of a trustee 

nf af the dignity and privileges 

Bar f nd . the ri S hts and duties of its 
fes?nn r *l a, ; d 'f ,S t0 t ! le interest of the pro- 
an S i5 n 1 ™ 1C ? a char 6 e is made against 

hrnn^7 C l te shou d either be cleared or 
e?i/nirl t uT l ° bim- The rules arc so 
thrr? i t \ l ? t , on a charge of misconduct, 
other sh ® u,d be a finding one way or the 

J$; 724=1930 C - 5 ^. (Per 

f u^ Ec iV, * ND 19 > — A notice was issued on 
WrA 3t l ( un 5* 1928 -. by the High Court 
S u Pleader calling upon him to show 
cause why he should not be dealt with under 
Legal Practitioners Act for professional 
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12. (1) The High Court shall make rules to prescribe the procedure to be 

Procedure in inquiries. f °“° We , d b 7 T. ribunal ? and JV district Courts, res- 

pectively, in the conduct of inquiries referred under 

section 10. 

(2) The finding of a Tribunal on an inquiry referred to the Bar Council 
under section 10 shall be forwarded to the High Court through the Bar Council, 
and the finding of a District Court on such an inquiry shall be forwarded direct 
to the High Court, which shall cause a copy thereof to be sent to the Bar 
Council. 

(3) On receipt of the finding, the High Court shall fix a date for the hear- 
ing of the case and shall cause notice of the day so fixed to be given to the Advocate 

case is lessened where, in respect of the 
more serious charges, it is not unanimous 
and to some extent ambiguous. Where the 
report of the tribunal is ambiguous and not 
explicit on findings it is not necessary to 
send it back to the tribunal if after investi- 
gating the facts itself the Court is in no 
doubt as to the order that ought to be passed 
in the case. 1933 R. 10. The Court’s deci- 
sion must rest not upon suspicion, but upon 
legal grounds established by legal testimony. 
147 I.C. 1080=11 O.W.N. 23=1934 Oudh 
58 (F.B.); 58 M.L.J. 635=1930 P.C. 
144 (P.C.). 

Sex:. 12 (2). — The members of the Tri- 
bunal can record separate findings and make 
more than one report and the High Court 
is entitled to consider the report and find- 
ings of the minority as well as the majority 
of the Tribunal. 54 M. 857=61 M.L.J. 
148=1932 M. 131 (F.B.). .SVc also 42 C. 
W.N. 1111 ; I.L.R. 1940 A. 60. (F.B.). The 
offence of perjury always involves moral 
turpitude in varying degree according to the 
particular facts of each case. Although the 
High Court in proceedings under section 12 
against an Advocate convicted of perjury, 
cannot question the propriety of the con- 
viction, it can, with a view to fix the quan- 
tum of punishment, look into the circum- 
stances of the case and ascertain the degree, 
of moral turpitude and extenuating circum- 
stances if any. Thus, the absence of direct 
evidence can he taken into account as also 
testimonials speaking highly of the character 
of the Advocate. Advocate suspended for 
six months. 131 I.C. 67=8 O.W.N. 26 7 
<=1931 Oudh 161. 

Sec. 12 (3). — Sub-section (3) provides 
that on receipt of the finding of the Tribunal, 
the Court shall fix a elate for hearing and 
cause notice of the day so fixed to the 
Advocate concerned and to the Advocate- 
General. It follows that the original peti- 
tioner is not entitled to be served xuith notice 
or to be heard on the hearing before the 
Court. The Bar Council is there in order 
to assist the Court in any way it can and 
the Advocate concerned is of course entitled 
to be heard. The correct course is for the 
Advocate-General to open by submitting the 
report of the tribunal to the Court. Then 
the Advocate is entitled to be heard and if 
necessary, the Advocate-General will have a 
right of reply. 33 Bom.L.R. 1215=1931 B. 
557. Section 12 (3) cannot be intended to 
exclude the right of the Court to hear any 


NOTES. 

misconduct. Objection was taken by the 
pleader in view of the Bar Councils Act 
which had come into fore on 1st June, 1928. 
Ticld, that the provisions of the Letters 
Patent in so far as they may conflict with 
the provisions of the Act, were abrogated by 
section 19 (2), and therefore it was neces- 
sary for the case to be cither referred to the 
Bar Council or at any rate for the Bar 
Council to be consulted. The Court was not 
propcrlv seized of the case and that the 
notices issued to show cause was, as framed, 
ultra vires and a nullity. 51 A. 76=26 A. 
L.J. 1039=1928 A. 439 (F.B.). 

Sec. 12. — Where .the High Court refers to 
the District Judge an inquiry as to an advo- 
cate’s alleged misconduct, he cannot dele- 
gate the same to one of his assistants. 168 
I.C. 992=38 Cr.L.J. 664 (1)=A.I.R. 1937 
Sind 98. In order to prevent coutisel ap- 
pearing for the oilier party, he must have 
a definite retainer, with a fee paid, or he 
must have such confidential instructions 
from one of the parties as would make it 
improper for him to appear for the other 
party. In the absence of either, it cannot 
be said to be unprofessional on the part of 
the counsel, to appear for the other party. 
147 I.C. 1080=11 O.W.N. 23=1934 Oudh 
58 (S.B.).SVe also I.L.R. (1910) All. 262 
= 1940 A. L.J. 1 70= A . T . R . 1940 All. 233. 
The High Court in considering what orders 
ought to be passed in a case that falls within 
sec. 12, is not in any way fettered by the 
report of the tribunal or of the District 
Court, and although no doubt the greatest 
weight ought to be attached to the findings 
contained tn such a report, it is competent 
to tne Court to go into the facts for itself 
and to decide whether or not it agrees with 
those findings 1935 A. L.J. 759=1935 A. 

T r i 3 o 5 c, C ;XYr N A - S?= 1931 C - 680 : 155 

t t’ i?^ 4 T 1 ? 35 r, A V, 503 - See aIso A - 
Wp 9 R 7 f T 'mC R ’ V 940) , An - 60=1940 All. 
i -K I • y a ! uc °f the report of the 

tribunal in a case is lessened where, in respect 

C m ° r . C * cr,ous charges, it is not un- 
animous and to some extent ambiguous The 

finding of the Tribunal can be reversed by 
a 5cn r ch . of th * High Court even though ah 
the /udges consisting the Bench arc not 

thr n, T?.°t US ' and an ? rdcr of majority of 

, h /L^ gCS i r Sf Cr T S, ^ g such finding is' not 
ultra vires. 159 I.C. 653=1935 A. 1037 

The value of the report of the tribunal in a 
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concerned and to the Bar Council and to the Advocate-General and shall afford 
the advocate concerned and the Bar Council and the Advocate-General an opportu- 
nity of being heard before orders are passed in the case. 

(4) The High Court may thereafter either pass such final orders in the 
case as it thinks fit or refer it back for further inquiry to the Tribunal through 
the Bar Council or to the District Court, as the case may be, and, upon receipt 
of the finding after such further inquiry, deal with the case in the manner 
provided in sub-section (3) and pass final orders thereon. 

(5) In passing final orders the High Court may pass such order as regards 
the payment of the costs of the inquiry and of the hearing in the High Court as 
it thinks fit. 

(6) The High Court may, of its own motion or on application made to it 
in this behalf, review any order passed under sub-section (4) or sub-section (5) 
and maintain, vary or rescind the same, as it thinks fit. 

(7) When any advocate is reprimanded or suspended under this Act, a 
record of the punishment shall be entered against his name in the roll of advocates 
of the High Court and when an advocate is removed from practice his name shall 
forthwith be struck off the roll ; and the certificate of any advocate so suspended 
or removed shall be re-called. 


13. (1) For the purposes of any such inquiry as aforesaid, a Tribunal or 

p mu , rc rtf t* *i i a District Court shall have the same powers as are 

and Courts in inquiries!* 11 * J'S. t 0 ed . in a Court under the Code of Civil Procedure, 

1908, in respect of the following matters, namely : — 

(a) enforcing the attendance of any person and examining him upon oath ; 

(o) compelling the production of documents; and 

(c) issuing commissions for the examination of witnesses* 

nf that the Tribunal shall not have power to require the attendance 

of he presiding officer of any Court save with the previous sanction of the High 

Government ^ ^ ° f a " ° ffiCer ° f 3 CnminaI or Revenue Court, of the Provincial 

(2) Every such inquiry' shall be deemed to be a judicial proceeding within 
l he sections 193 and 228 of the Indian Penal Cod e P ; and a Tribunal 


NOTES. 

person other than the persons mentioned 
therein when the object of it is to ensure 

lu c CT J- zm peo P le shall have notice. Where 
he finding of the tribunal is considered by 
he High Court, it is in the power of the 

r'nir xT 0l i rt to hear the complainant. 35 
293=134 I.C. 1270=1931 C. 680 

s'V? 42 C * W * N * nil, 

* KC - ‘2 (4). — It would need very good 
ovpr on .? to >nduce the High Court to throw 

arrivn! ' ( lng 4. P. { fact which have been 
elahnn« a * k y a . Tribunal after a careful and 

C S ^ e £ q V ,ry * 35 C.W.N. 293=1931 

of the ’rfotaF HU. The exact extent 

matter °i f r the c f om Pl a »nants in such a 

sion 9r " ay kc left to be considered as occa- 

N. 2?fi. See aho 1930 M -W. 

section i 42 P ^* * 3 9. Sec. Notes under 

Act^’mn ^VlL^he rules framed under the 
the High Court to assess 

hy the rnmr.? C * ed to b ? paid to tbe Advocate 

or,cn to th,P r nant At , the samc time is 

the Refflstr^ Cou . rt to direct an enquiry by 

* 31 680 (S.B. ). See also 54 


.857 (F.B.). In a case where the com- 
plainant was unsuccessful before the tribunal 
whose findings were confirmed by the Court, 
tne complainant was ordered to pay the 
costs of the Advocate both in the enquiry 
before the tribunal and in the hearing be- 

?° re f , tbe Court - He was also ordered to 
pa> the fees of the shorthand writer and 

" lt M rp ?t er m the inquiry beforc the Bar 
™^ C1 J* The costs were directed to be 

is Of » y \ the - Reg i S o tr ^. r , of the original side 

as a nearing. 42 C \V N 11 1*1 A T p 

1938 Cal. 766. 1113 -A.I.R. 

12 i 6 .) -J he Power of review confer- 
lf c ” p ° n High Courts under sub-section (6) 

r LsS ° n i 2 cann . ot be extended to an order 

passed under section 41 Legal Practitioners 

wVV( C sio =1934 0udh 140=11 °- 

Cm?* ! f 3 > I , nh f rent Powers of the Supreme 
A . C ?J? u , tta were not conferred on the 

Conrtc b A f H J g o^9 OUrt , by thc Indian High 
inker Jt A j* and no P ower to exercise 

Hi rr dtsc *P{wry jurisdiction over legal 
Practitioners independently of the Legal 

l ractitioners Act and the Indian Bar Coun- 
cils Act now exists in the Allahabad High 
Lourt in respect of their professional or 

( 5 F 2 B A j . 619=1930 A L - J - 
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shall be deemed to be a Civil Court for the purposes of sections 480, 482 and 485 
of the Code of Criminal Procedure, 1898. 

(3) For the purpose of enforcing the attendance of any person and 
examining him upon oath or of compelling the production of documents or of 
issuing commissions — 

(n) the local limits of the jurisdiction of a Tribunal shall be those of the 
jurisdiction of the High Court by which the Tribunal has been constituted; and 

( b ) a Tribunal may send to any Civil Court having jurisdiction in the 
place where the Tribunal is sitting any summons or other process for the atten- 
dance of a witness or the production of a document required by the Tribunal, or 
any commission which it desires to issue, and the Civil Court shall serve such 
process or issue such commission, as the case may be, and may enforce any such 
process as if it were a process for attendance or production before itself. 

(4) Proceedings before a Tribunal or a District Court in any such inquiry 
shall be deemed to be civil proceedings for the purposes of section 132 of the 
Indian Evidence Act, 1872, and the provisions of that section shall apply 
accordingly. 

Miscellaneous. 


Right of advocates to 14. (1) An Advocate shall be entitled as of 

practise. right to practise — 

(a) subject to the provisions of sub-section (4) of section 9, in the High 
Court of which he is an advocate; and 

( b ) save as otherwise provided by sub-section (2) or by or under any 
other law for the time being in force, in any other Court in British India and 
before any other Tribunal or person legally authorised to take evidence; and 

( c ) before any other authority or person before whom such advocate is 
by or under the law for the time being in force entitled to practise. 

(2) Where rules have been made by any High Court within the meaning 
of* clause (24) of section 3 of the General Clauses Act, 1897. or in the case of a 
High Court for which a Bar Council has been constituted under this Act, by such 
Bar Council under section 15, regulating the conditions subject to which advo- 
cates of other High Courts may be permitted to practise in the High Court, such 
advocates shall not be entitled to practise therein otherwise than subject to 
such conditions. 

(3) Nothing in this section shall be deemed to limit or in any way affect 
the power of the High Court of Judicature at Fort William in Bengal or of the 
High Court of Judicature at Bombay to make rules determining the persons who 


NOTF.S. 

Sbc. 14: Entry in thf Roij. of Anvo 
cates — Effect of. — An ex-Judge of the 
Patna High Court, after his retirement as ? 
Judge, applied to have his name entered or 
the roll of advocates It was allowed witli 
a condition refusing him the permission te 
appear in the Courts of the Province. Held 
that the applicant's name being entered or 
the roll of advocates, he was entitled as of 
right to practise in the Courts of the Pro 
vincc 58 I. A. 38=1931 P.C. 22 (2)=6f 
M.L.J. 179 (P.C. ). Section 14 (I) (b) 
cannot he invoked to enable a Covcrnmcnl 
servant in a departmental inquiry, the rule: 
of which provide for his being "heard ir 
person, to claim the right to be represented 
by Counsel The question has to be deter 
tmned not by the counsel's right of audienc< 
in inferior Courts, but by the right of th< 

client to be represented by him. 46 L.W. 

531c=A.I.R. 1937 M. 735=(1937) 2 M.L 


J. 189. 

Sfxs. 14 (2) and 15 (/>). — Where an appli- 
cation is made on behalf of an advocate of 
one High Court for permission to appear in 
case in another High Court under the rules 
framed under this Act, good reasons must 
be shown for the grant of such permission. 
The permission cannot be granted on mere 
application or as .a matter of course, nor 
claimed as a matter of right. No question 
of reciprocity is involved in the matter. The 
Chief Justice will apply his mind to the cir- 
cumstances of the application and sec that 
good reasons have been made out for the 
grant of permission in any particular 
case. 167 I.C. 486= 38 Cr.L.J. 392=17 
P.L.T. 861t=A . I. R . 1937 P. 122. As to 
when consultation of counsel debars a PP 5 a J- 
ance for the other side, see I-L.R. (*940) 
All. 262=1940 A.L.J. 170=A.I.R. 1940 
All. 23 3; 1934 Oudh 58. 

• ^ I 1 ' • • • • 
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shall be entitled respectively to plead and to act in the High Court in the exercise 
of its original jurisdiction. 

15. A Bar Council may, with the previous sanction of the High Court for 

which it is constituted, make rules consistent with this 

Councils* to ''make rules Act „ t0 P r ° vide . f ° r a,ld re « ulMe an >' of ‘he following 

matters, namely: — 

- (a) the rights and duties of the advocates of the High Court and their 

discipline and professional conduct ; 

( b ) the conditions subject to which advocates of other High Courts may 
be permitted to practise in the High Court ; 

( c ) the giving of facilities for legal education and training and the holding 
and conduct of examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council in respect of the 
enjoyment of educational facilities provided, or of the right to appear at exami- 
nations held, by the Bar Council ; 

(e) the investment and management of the funds of the Bar Council • 

and 

(/) any other matter in respect of which the High Court may require rules 
to be made under this section. 

16. The High Court shall make rules for fixing and regulating by taxation 

Power to fix fees pay- . or °!herwise the fees payable as costs by any party 
able as costs. 


Court subordinate thereto. 


in respect of the fees of his adversary’s advo- 
cate upon all proceedings in the High Court or in any 


17. No suit or other legal proceeding shall lie against a Bar Council or any 
Indemnity against legal Committee, Tribunal or member of a Bar Council for 


proceedings, 
made thereunder. 


any act in good faith done or intended to be done in 
pursuance of the provisions of this Act or of any rule 


18. All rules made under this Act shall be published in the Official Gazette 
Publication of rules. . Province or of each province, as the case may 

sanction ,h, C °“” by ” hich ° r wh °” 

1«. (1) When sections 8 to 16 com. into force in respect of any H iij h Court 

.irs- - — ssrswra: 

ft 


Sbc k r NOTES. 

rtvocate ° f \ " S soviil 9 s b V an 

• 1 ncces sarily amount to an 

mme so when <; m< ! n ^ y ' len(,ing business ’ the 
far between a ni h ,nvestm , ents a ^c few and 
tions 2 r d , arC x, mostly made to rda- 
ments fey wiv "/# 5 ' Neverthe J es s if invest- 
of reaula ° f loan a \ e S ,iade as a matter 
be no CSc JjT eSS ,? nd f0r , gain there can 
invest™ * PC ^ ro l n the conclusion that such 

'•"SEE i^" St,t n te a Cnga 5 Cmcnt in money. 
<*ch case 5 '"', 88 : lt dc « ,cnds the facts of 
and law at . u !™ xed question of fact 
. as^to wh^Uier certain transactions 


amount to a money-lending business. 1939 

aib J )Aih6o (F - B - )=1940 AM - *= ILR - 

Section 18 does not make the 

a rnnH-l ?n ° f ‘he Rules of Official Gazette 
r_5® nd,t *°" Precedent to their coming into 
orce and it merely provides for the manner 
t T ,le * r PpbhcaUon. 1935 A.W.R. 110= 
c CC. 220=1935 A. 295. 

Se 0 - 19 (2 ). — See 51 A. 76, cited under 
- ection 10. As to the effect of this Act on 
rules 128 and 129 of the Madras High Court 
Insolvency Rffies, see 52 Mad. 92=113 I.C 

0/0 
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(2) When sections 8 to 16 come into force in respect of any High Court 

of Judicature established by Letters Patent, this Act shall have effect in respect 
of such Court notwithsanding anything contained in such Letters Patent and 
such Letters Patent shall, in so far as they are inconsistent with this Act or any 
rules made thereunder, be deemed to have been repealed. ' 

(3) When sections 8 to 16 come into force in respect of the High Court 
of Judicature at Bombay, the Bombay Pleaders’ Act, 1920, except section 7 thereof 
shall cease to apply to or in respect of any person enrolled as an advocate of the 
High Court under this Act, and nothing in that Act shall be deemed to authorise 
the admission or enrolment of any person as a vakil or pleader of the High Court. 

(4) When this Act has come into' force in respect of any High Court 
any provision of any other enactment or any order, scheme, rule, f6rm or bye-law 
made thereunder which was before that date applicable to advocates, vakils or 
pleaders entitled to practise in such High Court, shall, unless such a construction 
is repugnant to the context or to any provision made by or under this Act he 
construed as applying to advocates of the High Court enrolled under this Act, 

THE SCHEDULE. 

(See Section 19.) 

Amendment of Enactments. 


Enactments amended. 
The Legal Practitioners’ Act, 1879. 


Extent and manner of amendment. 

(1) In section 4, after the words “with the 

permission of the Court” the words 
and figures “or, in the case of a High 
Court in respect of which the Indian 
Bar Councils Act, 1926. is in force, 
subject to rules made under that Act” 
shall be inserted. 

(2) In section 6, clauses (a) and (b) after 

the words “Royal Charter” the words 
and figures “in respect of which the 
Indian Bar Councils Act, 1926. is not 
in force” shall be inserted. 

(3) To section 38 the following words and 

figures shall be added, namely 
"and. except as provided by section 36, 
nothing in this Act applies to persons 
enrolled as advocates of any High 
Court under the Indian Bar Councils 
Act, 1926.” 

(4) In section 41, sub-section (1), after the 

words Royal Charter" the words and 
figures “in respect of which the Indian 
Bar Councils Act, 1926. is not in force” 
shall be inserted. 


The Indian Stamp Act, 1899. 


The Madras Stamp (Amendment) 
Act, 1922. 


The Bengal Stamp (Amendment) 
Act, 1922. 


The Indian Stamp 
Amendment) Act, 1922. 


(Punjab 


In Article 30 of the First Schedule, after the 
words “High Court", where they first 
occur, the words and figures “under 
the Indian Bar Councils Act, 1926, or” 
shall be inserted. 

In Article 25 of Schedule 1-A, after the 
words “High Court,” where they first 
occur, the words and figures “under 
the Indian Bar Councils Act, 1926, or” 
shall be inserted. 

In Article 30 of Schedule 1-A, after the 
words "High Court,” where they first 
occur, the words and figures “under 
the Indian Bar Councils Act, 1926, 
or” shall be inserted. 

In Article 30 of Schedule 1-A, after the 
words “High Court,” where they first 
occur, the words and figures, "under 
the Indian Bar Councils Act, 1926, or” 
shall be inserted. 
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The Berar Laws Act (IV of 1941). 


Enactments amended. 

The Assam Stamp (Amendment) 
Act, 1922. 


Extent and manner of amendment. 

In Article 30 of Schedule 1-A, after the 
words “High Court” where they first 
occur, the words and figures “under 
the Indian Bar Councils Act, 1926, or 
shall be inserted. 


if 


Short title and commen- 
cement. 


to 


THE BERAR LAW ACT (IV OF 1941). 

[ 1 7th March, 1941 . 

An Act to extend certain Acts to Berar. 

in b r rderSmaJe T Jer the Indian (Foreign Jurisdiction) Order 

in Council 1902, the provisions of certain Acts in force in British India have 

for™ i™Ee°rarT e ^ aPP ' led ^ n ° W ’ by V ' rtue of such • a PP>>cation, in 

And whereas it is expedient that those and certain other Acts should h P 
extended to, and be, by virtue of such extension, in forced Berar: 

It is hereby enacted as follows : — 

Laws' Act, ) 19 T 4 h l iS ^ may be Ca,Ied The 

(2) It shall come into force on such date ic tu r , 
may, by notification in the official Gazette, appoint. Cen ^al Government 

2- (1) The Acts specified in the First Schedule and so much of any Act 

Extension of certain Acts specified ln thc Second Schedule as relates to matters 
1 Berar - Wlth rcspect , to which the Central Legislature has 

be in force in TWnr . a P ower to make laws are hereby extended to, and shall 

reference to British India and Bera^ l ° nt ‘ Sh Indla Sha11 be construed as a 

b ' ™“ d ' d *"» 

1aws - rul^rSultL^X^hav; . notificati °-' orders, bye- 

und C Cf J any P r °V'sion of' any of the safd Art ' ” ° r in P“«“- 

of l A e Sa,d ° rd er in Council, and which • as / pphed to Benar by order 

0 f Act > sh aU be deemed to have been mad^ni” f °^f at , the commencement 

the cor^cnond: /ision of that Art e ° r lssued under or in pursuance 

4 that Act as n °w extended to, and in force in, 

ed that th^irf remov ?] of doubt it is hereby declar- 

have ceased tr. ^^S^ed in the Fourth Schedule 
nave ceased to have effect and are repealed' in Berar. 


Berar. 


Removal of doubt. 
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THE FIRST SCHEDULE. 

[See sections 2(1) and 3.] 

Acts Extended to Derar. 


: } v P. 


Year. 


Number. 


Short title. 


1850 

1850 

1855 

1856 
1856 
1860 

1864 

1865 

1866 
1867 
1869 
1872 
1872 
1872 

1872 

1873 

1873 

1874 

1875 

1875 

1876 

1877 

1878 

1878 

1879 
1881 
1882 
1882 
1884 
1888 

1889 

1890 

1890 

1891 
1898 
1901 
1903 

1903 

1904 

1905 

1906 
1908 
1908 
1908 
1908 

1908 

1909 

1910 

1911 

1911 

1912 

1913 

1913 

1914 

1916 

1917 

1917 

1918 

1919 

1920 


XIX 

XXI 

XIII 

XI 

XV 

XLV 

III 

III 
XXI 

XXV 

IV 
I 

III 

IX 
XV 

V 

X 
IX 
IX 

XVIII 

IX 

I 

VIII 

XI 

XVIII 

XXVI 

II 

XII 

IV 

III 
TV 

VIII 
XI 

XVIII 

V 
IT 
VII 

XV 

VII 

IV 

III 

V 

VI 

IX 
XIV 

XVI 

IV 
IX 
II 

VIII 

IV 

II 

III 
III 

VII 
II 

XVIII 

XXII 

XII 

V 


The Apprentices Act, 1850. 

The Caste Disabilities Removal Act. 1850 
The Indian Fatal Accidents Act. 1855. 

The European Deserters Act, 1856. 

The Hindu Widows’ Re-marriage Act, 1856. 

The Indian Penal Code. 

The Foreigners Act. 1864. 

The Carriers Act, 1865. 

The Native Converts’ Marriage Dissolution Act, 1866 
The Press and Registration of Books Act, 1867. 

The Indian Divorce Act. 

The Indian Evidence Act, 1872. 

The Special Marriage Act. 1872. 

The Indian Contract Act, 1872. 

The Indian Christian Marriage Act, 1872. 

The Government Savings Banks Act, 1873. 

The Indian Oaths Act, 1873. 

The European Vagrancy Act. 1874. 

The Indian Majority Act, 1875. 

The Indian Law Reports Act, 1875. 

The Native Coinage Act. 1876. 

The Specific Relief Act. 1877. 

The Sea Customs Act, 1878. 

The Indian Arms Act, 1878. 

The Legal Practitioners Act, 1879. 

The Negotiable Instruments Act, 1881. 

The Indian Trusts Act. 1882. 

The Indian Salt Act, 1882. 

The Indian Explosives Act, 1884. 

The Police Act, 1888. 

The Indian Merchandise Marks Act, 1889. 

The Guardians and Wards Act, 1890. 

The Prevention of Cruelty to Animals Act, 1890. 

The Bankers' Books Evidence Act. 1891. 

The Code of Criminal Procedure. 1898 
The Indian Tolls (Army) Act, 1901. 

The Indian Works of Defence Act, 1903. 

The Indian Extradition Act, 1903. 

The Ancient Monuments Preservation Act, 1904. 

The Indian Railway Board Act, 1905. 

The Indian Coinage Act, 1906. 

The Code of Civil Procedure, 1908. 

The Explosive Substances Art, 1908. 

The Indian Limitation Act,’ 1908. 

The Indian Criminal Law Amendment Act, 1908. 

The Indian Registration Act, 1908. 

The Whipping Act. 1909. 

The Indian Electricity Act, 1910. 

The Indian Patents and Designs Act, 1911. 

The Indian Army Act, 1911. 

The Indian Lunacy Act, 1912. 

The Official Trustees Act, 1913. 

The Administrator-General's Act, 1913. 

The Indian Copyright Act, 1914. 

The Indian Medical Degrees Act, 1916, 

The Motor Spirit (Duties) Act, 1917. 

The Post Office Cash Certificates Act, 1917. 

The Bronze Coin (Legal Tender) Act, 1918. 

The Poisons Act, 1919. 

The Provincial Insolvency Act, 1920. 


1 
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Year. Number. 


Short title. 



92( 

92' 

92 ' 

92 

92 

92 


1922 

1922 

1922 

1923 
1923 
1923 
1923 



1929 

1930 
1930 
1930 
1930 

1930 

1931 
1931 
1931 

1931 

1932 
1932 
1932 
1932 
1932 


3 


XIV 

XV 

XL VI I 

XLVIII 

XLIX 

XVIII 

XI 

XII 

• • 

IV 

V 

VIII 

XXIII 

VI 

XXXIX 
XI 
XVI 

YYi 

XXXVIII 

VII 

XIX 

II 

III 

XVIII 

XIX 

XXIV 


XVI 
XXIII 
IX 

XI 

XII 

XIII 
XXIII 
II 

VII 

XVII 
XXVII 
II 

VIII 
,IX 
|XI 

XIV 
XVI 
XX 
XXII 
XXITI 
XXV 

XXXI 

XXXII 


III 

IV 
XIV 
I 

VI 


The Charitable and Religious Trusts Act, 1920. 

The Indian Red Cross Society Act, 1920. 

The Imperial Bank of India Act, 1920 
The Indian Territorial Force Act, 1920. 

The Auxiliary Force Act. 1^20. 

The Maintenance Orders Enforcement Act, 1921. 

The Indian Income-tax Act, 1922. 

The Indian Finance Act, 1922. 

The Indian States (Protection against Disaffection) Act 19 ' ' 
The Indian Mines Act. 1 <J 23. 

The Indian Boilers Act, 1923. 

The Workmen’s Compensation Act, 1923. 

The Legal Practitioners (Women) Act. 1923. 

The Criminal Tribes Act, 1924. 

The Indian Succession Act. 1925. 

The Promissory Notes (Stamp) Act. 1926. 

The Indian Trade Unions Act. 1926. 

The Legal Practitioners (Fees) Act, 1926. 

The Indian Bar Councils Act, 1926. 

The Trade Disputes Act. 1929. 

The Child Marriage Restraint Act. 1929. 

The Dangerous Drugs Act, 1930. 

The Indian Sale of Goods Act. 1930. 

The Silver (Excise Duty) Act. 1930. 

The Indian Companies (Amendment) Act, 1930 
The Indian Lac Cess Act, 1930. 

The Indian Finance Act, 1931. 

The Indian Finance (Supplementary and Extending) Act 1931 
The Provisional Collection of Taxes Act, 1931 b 1 

The Indian Press (Emergency Powers) Act, 1931. 

The Indian Partnership Act 1932. 

The Public Suits Validation Act, 1932. 

The Foreign Relations Act, 1932. 

The Sugar Industry (Protection) Act. 1932. 

The Criminal Law Amendment Act, 1932 
The Children (Pledging of Labour) Act, 1933. 
the Indian Finance, Act, 1933. 

The Indian Wireless Telegraphy Act. 1933. 

1 he Indian Medical Council Act, 1933. 

The Reserve Bank of India Act,1934. 

The Khaddar (Name Protection) Act, 1934 
The Indian Finance Act, 1934. 

The Indian States (Protection) Act, 1934 

?L lC ?, u * a I (E / X ^ ise . Act. 1934. 

I he Matches (Excise Duty) Act 1934 

The Indian Carriage by Air Act,’ 1934'. 

I he Indian Aircraft Act, 1934 

Th e Mechanical Lighters (Excise Duty) Act 1934 
The Factories Act. 1934. 3 ' ’ 

The Iron and Steel Duties Act 1934 
The Indian Tariff Act, 1934. 

The Indian Finance Act, 1935. 

The Indian Finance Act, 1936, 

' £ arsi Ma rriage and Divorce Act lQVi 
. The Payment of Wages Act, 1936 ’ 36 ' 

. The Geneva Convention Implementing Act 1936 
: The l937 ' 
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THE SECOND SCHEDULE. 

[See sections 2(1) and 3.] 

Acts partially extended to Berar. 


Year. 


Number. 


Short title. 



The Indian Slavery Act, 1843. 

The Public Accountants’ Default Act, 1850. 

The Public Servants (Inquiries) Act. 1850. 

The Penal Servitude Act, 1855. 

The Court-fees Act, 1870. 

The Pensions Act, 1871. 

The Municipal Taxation Act, 1881. 

The Transfer of Property Act, 1882. 

The Indian Telegraph Act, 1885. 

The Births, Deaths and Marriages Registration Act, 1886. 
The Indian Tramways Act, 1886. 

The Revenue Recovery Act, 1890. 

The Charitable Endowments Act, 1890. 

The Indian Railways Act. 1890. 

The Crown Grants Act. 1895. 

The Epidemic Diseases Act, 1897. 

The General Clauses Act, 1897. 

The Indian Short Titles Act, 1897. 

The Indian Post Office Act, 1898. 

The Indian Stamp Act. 1899. 

The Government Buildings Act. 1899. 

The Indian Companies Act, 1913. 

The Local Authorities Loans Act. 1914. 

The Hindu Disposition of Property Act, 1916. 

The Destruction of Records Act, 1917. 

The Cinematograph Act, 1918. 

The Indian Securities Act, 1920. 

The Indian Elections Offences and Inquiries Act, 1920. 

The Cotton Transport Act, 1923. 

The Indian Official Secrets Act, 1923. 

The Indian (Specified Instruments) Stamps Act, 1924. 

The Indian Soldiers (Litigation) Act, 1925. 

The Cotton Ginning and Pressing Factories Act, 1925. 

The Provident Funds Act. 1925. 

The Indian Forest Act, 1927. 

The Hindu Inheritance (Removal of Disabilities) Act, 1928. 
The Hindu Law of Inheritance (Amendment) Act, 1929. 

The Hindu Gains of Learning Act. 1930. 

The Decrees and Orders Validating Act, 1936. 


THE THIRD SCHEDULE. 
[See section 2 (2).] 

Acts Amended . 


Name of Act. 


Amendments. 


?/ Civil Procedure In section 7 and in rule 1 of Order L in the First Schc- 
1908 (Act V of 1908). ’ • 


dule, — 

» iwxicTthfi/ ~,t | | /j ' >r 

(а) after the figures “1887” the words aud figures 
‘‘or under the Berar Small Cause; Courts Laws 
1905” shall be inserted, and 

(б) for the words "under that’Act” the words "under 
the said Act or Law” shall be substituted. 


The Indian Bills of Lading Act (IX of 1856). 
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Name of Act. 

Amendments. 

The Indian Limitation Act, 1908 
(IX of 1908). 

In Article 161 of the First Schedule, the word “Provin- 
cial”, in both places where it occurs shall be omitted, 
and after the words “Small Causes”, where they occur 
for the first time, the brackets and words “(other than a 
Presidency Small Cause Court)” shall be inserted. 


THE FOURTH SCHEDULE. 

[See section 4.] 

Acts which have ceased to have effect and are repealed in Berar 


Year. 


Number. 


Short title 



1841 

1847 

I860 

1865 

1865 

1881 

1881 

1889 

1911 

1912 
1912 
1914 
1919 
1923 

1926 

1927 

1928 

1929 
1933 

1935 

1936 


Succession (Property Protection) Act, 1811 
Indian Copyright Act, 1817. 

Employers and Workmen (Disputes) Act, I860 
Indian Succession Act, 1865. 

Farsi Intestate Succession Act, 1865. 

Probate and Administration Act, 1881 
District Delegates Act, 1881. 

Succession Certificate Act, 1889. 

Indian Factories Act, 1911. 

Provident Insurance Societies Act, 1912. 

Indian 1 Life Assurance Companies Act, 191 ? 
Indian Motor Vehicles Agt, 1914. 

Excess Profits Duty Act, 1919. 

Indian Paper Currency Act, 1923. 

Indian Finance Act, 1926. 

Indian Finance Act, 1927. 

Indian Insurance Companies Act, 1928 
Indian Census Act, 1929. 

Safeguarding of Industries Act, 1933 
Criminal Law Amendment Act, 1935.' 

Italian Loans and Credits Prohibition Act 1936 


THE INDIAN BILLS OF LADING ACT (IX OF 1856) > 

Short title given, Act XIV of 1897. 

ot 1874,‘''a r 3 d f0rce tlirou K llout BX > e «<-pt as regards the Scheduled Districts, Act XV 

Act IX OF 1856 is based ox the Bills of Lading Act 1 1855^*’ 

(18 and 19 Vict., c. 111). ’ 

t0 amend " ,e law relating to Bills of Ladina 
'Hereas by the custom of merchants a bill of lading nf „ 'a i ■ 

Preamble. fcrablc by endorsement the ™ S . g ° od * belng tra,ls - 

• thereby nass to tho i 10 F 10 perty in the goods mav 

the contract co ntained int^ebm aU ri * his 

— — _ L 0111 ° * lading continue in the original 


i«i„^ • , LEG - REF - 

Act, 1856 >»* L «L , In ? ian °f Lading 

18 »7 (XIV of 1897). Ti,1< ‘ 8 AtX ‘ 

LodS- 1 ? , of ,l 85(i is based on tho Bills of 

TM® tS 185 ? (18 Vict., ,,111) 

has been declared to be in force 


cards 6 except ns re 

g.irna the Scheduled Districts bv the T -nvs 

Tt' ,1 hST nt VS 1874 (XV of 1874), S 3 
s o P p 7‘ glared, by notification under 

"xiV of 1874? Scheduled Districts Act, 1874 

inrr ,n foreC in the follow- 
ing Scheduled Districts, namely: 
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[S. 1 


shipper or owner and it is expedient that such rights should pass with the pro- 
perty; and whereas it frequently happens that the goods in respect of which 
bills of lading purport to be signed have not been laden on hoard, and it is 
proper t hat such bills of lading in the hands of a bona fide holder for value 
should not be questioned by the master or other person signing the same, on the 
ground of the goods not having been laden as aforesaid; it is enacted as 
follows : — 

1. Every consignee of goods named in a bill of lading, and every endorsee 

, .... , . , o1 ' a kill of hiding to whom the property in the goods 

To ‘vMt in consifcneo' or thc, .’ cin rn.-.it .oTif<l shrill pass, or by reason of 

endorsee. suHl consignment or endorsement shall have trans- 

t erred to and vested in him all rights of suit, and he 
subject to the same liabilities in respect of such goods as if the contract con- 
tained in the bill of lading had been made with himself. 

2. Nothing herein contained shall prejudice or affect any right of stoppage 

__ <r ♦ ■ i* f f r<nisi t li ’ ] or any right to claim freight against the 

atoppago" !n ,ra r n£,l or I,, ' i - innl shipper or owner, or any liability pf the con- 

claims for freight. signec or endorsee by reason or in consequence of his 

being such consignee or endorsee, or of his receipt of 
the goods by reason or in consequence of such consignment or endorsement. 

3. Every hill of lading in the hands of a consignee or endorsee for valuable 

consideration, representing goods to have been ship- 
Bill of lading in hands of pod on hoard a vessel, shall be conclusive evidence of 

SSJETof the’ slTpme'nt ‘Ls s i uh . shipment as against the master or other person 
against master, etc. signing the same, notwithstanding that such goods or 

some part thereof may not. have been so shipped, 
unless such holder of the bill of lading shall have had actual notice at the time 
of receiving the same that the goods had not in fact been laden on hoard : 

Provided that the master or other person so signing may exonerate him- 

Proviso. self, ‘ n rfs P cct °f such misrepresentation, hv show* 

* ing that it was caused without anv default on his 

part, mid Wholly by the fraud of the shipper, or of the holder or some person 
under whom the holder claims. 


LEG. REP. 

in Sind . . . . . . . . . . 

See Gazette of India, 1880, Pt. I, p. 072. 

West Jalpaiguri 

See Gazette of India, 1881, Pt. I, p. ’ 74. 
The Districts of Hazaribagli, Lohardaga 
(now the Ranchi, District sec Calcutta 
Gazette, 1809, Pt. I, p. 44); and Manbhurn ; 
and Pargana Dlmlbhum and the Kolhan in 
tl»e District of Singbhum ... 

See Gazette of India, 1881, Pt. I, p. 504.’ 
The District of Sylllet 
See Gazette of India. 1879, Pt.‘ I,' p. 631. 

II ills) 1 ° f A8Sftm (exco P t North Lusha- 

See Gazette of India, 1877, Pt. I, p.’ 299. 

I As to stoppage in transit, see the Indian 
Contract Act, 1872 (IX of 1872), Ss. 99- 

NOTES. 

SECS. 1-3 —The object of a bill of Uulinq 
ia to provide for the rights and liabilities of 
the parties in reference to the contract to 
carry and it is not concerned with liabilities 
to contribution in general avernge. The 
question whether nn exemption clause covers 


the liability to contribution in general nve- 
r i , ~° m a case of proper jettison depends on 
the intention of the parties. If the ship- 
owner wishes to relieve himself, he must do 
so m ch-ir words. 78 l.C. 972. Where a 
bill of Incline contains the usual exempt ion 
clause us regards the liability for nets of 
God. King's enemies and the perils of the ski. 
in a suit by the consignee for damages for 
l° ss goods, etc., the defendant ship-owner 
must plead and prove perils of ih c sea if 
that is his defence. If he makes out a prima 
fade case plaintiff enn rebut it by proving 
negligence on the part of the defendant. 
47 Mad. 610 = 47 M.L.J. 150. “At Mer- 
chant^ Risk,” meaning of. 78 l.C. 972. 
Meaning and incidents of Bill of Inding — 
Transfer of Bill of lading, effect of. See 
I.L.R. (1939) Knr. 439=1939 Sind 225. 

. Section 3 of the Bills of Ending Act is 
limited to the master or the person signing 
the bills. 1025 S. 221. 

Hrc. 3 . — See 9 B.II.C. 321 ; sr c also 45 
l.C. 168 (Liability of carrier under bill of 
lading). 
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THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION 

ACT (VI OF 1886). 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons append- 
ed to the Births, Deaths and Marriages Registration Bill: — It is proposd by this Act (1) to 
establish a system of voluntary registration of births and deaths for the benefit of such 
olasses of the community as would be likely to avail themselves of registration, (2) to 
establish general registry offices for keeping registers of the births and deaths so registered 
and of marriages registered under Act 111 of 1872 or the Indian Christian Marriage Act 
(XV of 1872), and (3) to provide a machinery for giving evidential value to certain existing 
registers of births, baptisms, deaths, burials and marriages, which have been kept under no 
law. The subject of the registration of births and deaths among Europeans in India had 
been frequently long under the consideration of the Government, whose attention had more- 
over been frequently directed to it by memorials from various Christian religious bodies 
urging very strongly the need for legislation. The Indian Statute book contained at that 
time no general law for the registration of births and deaths. There were, indeed, enact- 
ments which provided for the registration of births and deaths within certain specified areas 
principally municipalities and cantonments, but, in the first place, these enactments were 
strictly local in their nature, leaving the greater portion of the country unprovided for, and 
in the next place, their provisions being directed primarily to statistical purposes were not 
of such a nature as to make the registers of births and deaths kept under them of value for 
purposes of evidence. As to the numerous registers of baptisms and burials which wers 
Kept by ministers of religion in all parts of the country, it wa s doubtful how far thev 

r 5 e . d . on for & ,vin b r accurately the requisite particulars as to births nnd deaths, 
ana most ol them were, moreover, inadmissible in evidence. Such being the state of the 

Z C( T d0nnS the ‘ m P ort5ll i^ of the subject generally and having regard to the 

v "7° £ra t'i out ]y made “> Secretary of State for India and to the 

Jd t/ | | . . 1 1 1 * . a i | i questions involving 

opinion tlUt^d* “ tBre8t ' such as rights to property, the Government of India was of 
KtoinL hiin, a n expedient to enact a permissible law under which full facilities for 
tl»?8e events A« £ ii ‘ S f h T- . b0 persons valuing unimpeachable evidence of 

'■Tb l I 8 ''™ I 0 , 1 ° V he Bl11 ’ “ wa8 ° bvi0U3 that n ° of reg-istra- 

wtabhahment andd ' a . ,hs C ° U b( ' com P lct , c « »f practical value unless it provided for the 
v-irionl « certau \ centres of general offices where the information registered at the 

refCncT Tn^r 8 8hould be collected and so arranged as to be readily available for public 
the urmtisf-iA 1,8 c ® nnectl ° n tlie attention of the Government of India has been directed to 

tian Marriage Ut "m^and ActTllTf 0 ] f s - r ^ ,atration of marriages under the Indian Chris- 
the form or \ * 1 , 1 , Act . : of Documentary evidence of all marriages under 

Secretary to the Su' nip 6 provi81oaB of th ® Act or the orders thereunder, sent to the 
were receivable % 7 '° wa ® I nl8 ® em powered to grant certified copies which 
required l a evide “ ce * J t , wo 4 uld ***** therefore, at first sight that nothing further was 

index to the inarriL^' Lt J» er ° f ^ ? nl }' were no o r ™ngement s made for maintaining an 

creator ™ ♦ ■ In,irr * a K e8 » the records of which were retained in the local Secretariate K„t *i, n 

under seS ^oMh! whic, ‘ were received in the local Secretariate had, 

ment of India in the w t Ji° or< J®” ,n force » to be sent on in original to the Govern-’ 

the greater 111 ?°“ e De P a . rtme nt for transmission to the Secretary of State- sn St 

"mah^e S I"’' _ ma 7 , ’>Se records which reached the local Scrota,- late’ did not 

tz ere rv<^c^v ^ A T t r rdT g ,o thc abse r 

? Marts' aS 

sabyszss S s: 


CONTENTS. 


CHAPTER I. 

Actions. Preliminary. 

■ Short title and commencement. 

• bocal extent 

4* ferfttons. * 

5* p* v * n £ °* local laws. 

Wers exercisable from time to time. 
C. M. — 23 


Sections. 

CHAPTER II. 

General Registry Offices of Births, 
Deaths and Marriages. 

(>. Establishment of general registry offi- 
re ® appointment of Rogistrars-Genernl. 

7. Indexes to be kept at general registry 
office. 
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Sections. 

8. Indexes to be open to inspection. 

9. Copies of entries to bo admissible in 
evidence. 

10. Superintendence of Registrars by 
Registrar-General. 

CHAPTER III. 

Registration ok Births ani> Deaths. 

A. — Application of this Chapter. 

11. Persons whose births and deaths are 
registrable. 

]{ m — Registration Establish ment . 

12. Power for Provincial Government to 
appoint Registrars for its territories. 

13. Power for Central Government to 
appoint Registrars for Indian States. 

14. Registrar to be deemed a public ser- 
vant. 

15. Power to remove Registrars. ( Omit- 
ted ). 

16. Office and attendance of Registrar. 

17. Absence of Registrar or vacancy in 
his office. 

18. Register books to be supplied and 
preservation of records to be provided for. 

C . — Mode of Registration. 

19. Duty of Registrar to register births 
and deaths of which notice is given. 

20. Persons authorized to give notice of 
birth. 

21. Persons authorized to give notice of 
death. 

22. Entry of birth or death to bo signed 
by person giving notice. 

’ 23. Grant of certificate of registration of 
birth or death. 


Sections. 

24. Duty of Registrars as to sending certi- 
fied copies of entries in register books to 
Registrar-General. 

25. Searches and copies of entries in re- 
gister books. 

26. Exceptional provision for registration 
of certain births and deaths. 

D. — Penalty for False Informa-tion, 

27. Penalty for wilfully giving false in- 
formation. 

E. — Correction of Errors. 

28. Correction of entry in register of 
births or deaths. 

CHAPTER IV. 

Amendment of Marriage Acts 
(Rep. by Act I of 1938). 

CHAPTER V. 

Special Provisions as to Certain Existing 

Registers. 

32. Permission to persons having custody 
of certain records to send them within one 
year to Registrar-General. 

33. Appointment of Commissioners to 
examine registers. 

34. Duties of Commissioners. 

35. Searches of lists prepared by Com- 
missioners and grant of certified copies of 
entries. 

35-A. Constitution of additional Com- 
missions for purposes of this Chapter 

CHAPTER VI. 

Rules. 

36. Rules. 

37. Omitted. 


THE BIRTHS, DEATHS AND MARRIAGES 

ACT (VI OF 1886)'. 

EFFECT OF LEGISLATION. 


REGISTRATION 


[8th March, 1880 


Year. | 

No. j 

Short title | 

% 

Repealed or otherwise how affected by 
| legislation. 

1886 

A A • 

VI 

The Births. Deaths and Mar- 
riages Registration Act, 
1886. 

R Ti , '9 < / ; V’or/m" of l89liS - 4;XI1 

R Von ,cd >n part and a,ncnd ed. IX of 

Amended, XVI of 1890; XXXVIII of 
1920; XXIV of 1934 ° 


u,c vummary uegisi ration of cert, mi Births and Death* 

certain « o /lS, n ir o ° f Rr ^ Utr, l °ff icc s for keeping Registers of 

certain Births, Deaths and Marriages, and for certain other purposes 

births amlTT. H P lovi ' J <' for the voluntary registration of 

frfthL of th^t! K 8 , ce , rta i? clas f s ° f v persons - for more effectual regis- 

of 1872 or tl T ,r r’ S “ef < ?“. ths of the marriages registered under Act III 
of 1872, or the Indian Christian Mamage Act, 1872, and of certain marriages 


LEG. REF. 
i I or Statement of Objects and Reasons 
see Gazette of India, 1885, Pt. V, p. 12; for 

0 8elect Committee, see ibid., 
188o, Ft. IV, p. 103, and for proceedings in 
Council, see ibid., 1885, Supplement, pp. 14 
and 37, and ibid., 1886, p. 290. By the 


Amending Act IX of 1011, it is provided 
(N. 6) that “all the rules heretofore mado 
under tho Act by tho Governor-General in 
Council shall, after the commencement of 
this Act, bo deemed to have been mado by 
tho Local Government.” 
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registered under the Farsi Marriage and Divorce Act, 1865, and for the esta- 
blishment of general registry offices for keeping registers of those births, deaths 
and marriages; 

And whereas it is also expedient to provide for the authentication and 
custody of certain existing registers made otherwise than in the performance of 
a duty specially enjoined by the law of the country in which the registers were 
kept, and to declare that copies of the entries in those registers shall be admis- 
sible in evidence ; It is hereby enacted as follows : — 

CHAPTER I. 

Prelimiary. 

j- . .... . 1. (1) This Act may be called The Births. 

^Sh rt title and commence- DEATHS AND MARRIAGES REGISTRATION Act, 1886 * 

and 

(2) It shall come into force on such day* as the Central Government 
by notification in the Official Gazette, directs. 

(3) >[•**]. 

Local extent. “• This Act extends to the whole of British 

India and applies also, »[to British subjects in 

Indian States.] 

3*. In Act, unless there is something repug- 
nant m the subject or context, 


Definitions. 


write hSamef UdCS malk ’ WhC “ pe ‘*° n makin 8 th « mark is unable to 
Act; a 2d eSCribed ” mean ‘ S preS ° ribed by a rule made *[••*] under this 

appoint * toAct 8 1111(1 De3thS ” a Registrar ° f and Deaths 


4. Nothing in this Act, or in any rule made under this Act, shall affect anv 
vmg Of local laws. law . heretofore or hereafter passed providin'* for t ho 

registration of births and deaths wffhSn plrticular 


Saving 

local areas. 

rZ ov, ? n - ^cisablo from 5 - All powers conferred bv this Act m-.v ho 

to tuno. exercised from time to time as occasion requi^ 


iqYk LEG. REF. 

, ‘ ih0 1 st October, 1888, see Gazette of 

Pt. I, ’ p . 336! 

rpnfM.Voi 8 i Ct ‘ 0n of section 1, which was 

/ vir , v t * 10 Repealing and Amending Act 

,JL°f 1891), was as follows: — 
m . D Any power conferred by the Act to 
• f T Cs or . to issue orders may be exer- 
Art. » ttn ^ t ' mo after the passing of this 
sli.iii JUt a rule or order so made or issued 
forct* * ab ° e ®®et until the Act comes into 


, 1937 
1937. 


\ O^or in Council 

Omitted by Order i n Council, ] 

NOTES 

forwf’in^r - ^ 10 , Act baa 1)6011 declared in 
the flontv ni ®? nthal Parganas by section 3 of 
(TTI Of im? rgana8 Settlement Regulation 
hrtmu T V M amended by the Sonthal 
of 1899) jL ,i8t,c ® and Laws Regulation (HI 
)> Bengal Code. It has been declared 


B T ritish Baluchistan by the British 
Baluchistan Laws Regulation (II of 19131 

S °The‘ A ? m ! Scbedule * Baluchistan Code. 

Act has been declared in force in 

U,o P Bur BU T a 'T* 4 thc Shan States) hy 
the Burma Laws Act (XIII of 1898) see the 

first Seheduie and section 4, Bur. &>def It 
becn Previously extended there by notifi- 

Wcts 11 \ l "? e ^^ i0n . 5 of th0 Scheduled Dis- 

/SSS tsVSV* \* 7 P> 8eo Gazette of 

dared in fn Pt ‘ - 1 ’ 5 , 28 * ba8 been do- 

section 2 o Z “ . Hi “ Dlatriat V 

xr ot 191G J and in a certain 

lOofA^Ymr^ Shan States by section 
40 Lft f 3,}} 1 A ot 1898 - Sec Notification No. 
too r d r 6th Au & uat » 1^26, Burma Gazette, 

Hill V- 792 ; an( * in tlle Chittagong 

SJ 1 b y notification under section 4 

T ■ ,1* Chittagong Hill Tracts Regulation 
of 1900. See Notification No. 13083 — 

r'^'J dated !3th August, 1927; Calcutta 
Gazette, Pt. I, p . 1728 . 
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CHAPTER II. 

General Registry Offices of Births, Deaths and Marriages. 

Establishment of general 

registry offices and appoint- 6. (1) Each Provincial Government — 

ment of Kegistrars-General. 

(a) shall establish a general registry office for keeping such certified 
copies ol‘ registers of births and deaths registered under this Act, or marriages 
registered under Act III of 1872 (to provide a form of marriage in certain cases ) 
or the Indian Christian Marriage Act, 1872, or beyond the local limits of the 
ordinary original civil jurisdiction of the High Court of Judicature at Bombay, 
under the Parsi Marriage and Divorce Act, 1865, as may be sent to it under this 
Act, or under any of the three last-mentioned Acts, as amended by this Act; 1 and 

( b ) may appoint to the charge of that office an officer, to he called the 
Registrar-General of Births, Deaths and Marriages for the territories under its 

administration : 2 

(2) [Omitted by Order in Council, 1937] . 

7. Each Registrar-General of Births, Deaths and Marriages shall cause 

Indexes to bo kept at *{*? de3 “? ol a1 } the , certified copies of registers sent to 
general registry office. his office under this Act, or under Act III of 1872, 

• the Indian Christian Marriage Act, 1872, or the Parsi 

Marriage and Divorce Act, 1865, as amended by this Act, to be made and kept 
in his office in the prescribed form. 


8. Subject to the payment of the prescribed fees, the indexes so made shall 

Indexes to be open to in- be at a11 reasonable times open to inspection by any 
epoction. person applying to inspect them, and copies of entries 

in the certified copies 3 of the registers to which the 
indexes relate shall be given to all persons applying for them. 

9. A copy ot an entry given under the last foregoing section shall be certi- 

Copies of entries to be by the Registrar-General of Births, Deaths and 

admissible in evidence. Marriages, or by an officer authorized in this behalf 

by the Provincial Government, and shall he ad- 
missible in evidence tor the purpose of proving the birth, death or marriage to 
which the entry relates. 


10. Each Registrar-General of Births, Deaths and Marriages shall exercise 

Superintendence of Regis- a general superintendence over the Registrars of 
trnrs by Registrar-Geneml. Births and Deaths in the territories for which he is 

appointed. 


CHAPTER III. 


Registration ok Births and Deaths. 


.4 . — Application of this Chapter. 

Persons whose births an.] . ,}h J, 1 * T he P ersons "hose births and deaths 

deaths are registrable. Khali, in the first instance, be registrable under this 

Chapter are the following, namely: — 

(a) in British India, the members of every race, sect or tribe to which 
the Indian Succession Act, 1865 applies, and in respect of which an order under 
section 332 of that Act is not for the time being in force, and all persons pro- 
fessing the Christian religion; 


LEG. REF. 

i For General Registry Offices appointed 
for different provinces ace the different 
Local Rules and Orders; for Delhi, see 
Gazette of India, 1912, Pt. I, p. 1105. 
a For Registrar-General appointed for 


different “provinces, are different Local 
Rules and Orders. 

8 For officers authorised to certify copies 
of entries given tinder section 8 in different 
provinces, see different Local Rub's and 
Orders. 
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(b) in [Indian States] 1 British subjects being members of a like race 
sect or tribe, or professing the Christian religion ; ' 

(2) But the Provincial Government, by notification in the Official 
Gazette, may 2 [* # # ] extend the operation of this Chapter to any other 
class of persons either generally or in any local area. 

B. — Re gist ration Establishment. 

8 12. The Provincial Government may appoint, either b\ name or by 

Power for Provincial virtue of their ollfice > Hiany person s as it thinks 
Government to appoint necessary to be Registrars of Births and Deaths for 

Registrars for it territories, such local areas within the territories under its ad- 
ministration as it may define and, if it sees fit, for 
any class of persons within any part of those territories. 

13. The Central Government may, by notification in the Official Gazette 

appoint, either by name or by virtue of their 
office, so many persons as [it] 4 thinks necessary to be 
Registrars of Births and Deaths for such local areas 
within ‘[any Indian State] as 4 [it] may define and, 
if 4 [it] sees fit, for any class of persons within any 


Power for Central Gov- 
ernment to appoint Regis- 
trars for Indian States. 


part of those l [ States J 5 . 

*[• * *i 

Registrar to be deemed a 
public servant. 


14. Every Registrar of Births and Deaths shall 
be deemed to be a public servant within the meaning 
of the Indian Penal Code. 

15. [Omitted by Order in Council, 1937.] 

„ and attendance of . „ 16 / EV jF °. £ Births and Deaths 

Registrar. feliall ha\e an office m the local area, or within the 

appointed ot territories or dominions for which he is 

Oovetd^Lr^ 0f , Birt .- S and Deaths t0 whom the Provincial 

ewernment may direct this sub-section to apply shall attend at his office for the 

purpose oi registering births and deaths on such days and at such hours is the 

Erasers."' u "!“ “•* *■"**• S5 £ S i 

f.r .hM, i„ i, „,p, ..a a znuzs: 


, q , . leg. ref. 

ir Ul Sf lt « ted by ° rder in Council, 
nrfvi?. 2 of Bection 11 the words “with the 
f n approval of the Governor-General 

of 1920, C ’Lh^I 6 ° mitted by Act XXXV HI 

* t0 Re K i8trai ‘8 appointed under this 
ami n * ee d, ® erent Local Rules and Orders, 
p 559 ° neral Rules and ° rders > Vol. II, 

J Substituted by A.O., 1937 for “he” 

Points Re *? 8trare of Births and Deaths' ap- 
P ™ der this section for— P 



of India, 


I*. ® aa dur, see 
• (3 ^» P. 52; 

1889 p. at ® °f Mysore, see Gazettee of India 
p. 381 ; *’ P* “j and ibid., 1893, P t . I 

G) Hyderabad state, see Gazette of 


1890 ’ pt - x * pp - 021 and 4U8 ' 
o/ ( /i^ m ? 8 U 9 r i, a p d rnf Btates ' see <*“*** 

K™ct K N h 7. T ; and ’ Jammu > »'• Brit. 

? e P al » se0 Brit. Enact., N. S : 

Provinces Feudatory States. 

India, U E Tt\ £ 4&. and <“ °f 

T s c r tTR1 India A8enoy ’ 

rflirmLT he ter X lt0 *y of the Raja of Nahan 
(S.rmur), see Gazette of India, 1899, Pt. 1 , 

® tatea in Rajputana see 

n2?-£ f y 1912 » Pt - I, P 1051 ; 

rUi Baluchistan Agency Territories, sea 
Gozette of India, 1903, Pt. I, p. 916 

193? r ° VlBO omittod b y ° rder in Council,. 
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17. (1) When any Registrar of Births and Deaths to whom the Provincial 

Absence Of Registrar or Government may direct this section to apply, not 
vacancy in his ollicc. bcinp <i Registrar oi Births and Deaths tor a local 

, area in the town of Calcutta, Madras or Bombay, is 

absent, or when his office is temporarily vacant, any person whom the Registrar- 
General of Births, Deaths and Marriages appoints in this behalf, or in default 
ol such appointment, the Judge of the District Court within the local limits of 
whose jurisdiction the Registrar’s office is situate, or such other officer as the 
1 rovmcial Government appoints in this behalf, shall be the Registrar of 

Births and Deaths during such absence or until the Provincial Government 
fills the vacancy. 

(2) When any such Registrar of Births and Deaths for a local area in 
the town oi Calcutta, Madras or Bombay is absent, or when his office is tem- 
porarily vacant, any person whom the Registrar-General of Births, Deaths and 
Marriages appoints in this behalf shall he the Registrar of Births and Deaths 
during such absence or until the Provincial Government fills the vacancy. 

(3) The Registrar-General of Births, Deaths and Marriages shall report to 
the Provincial Government all appointments made by him under this section. 

18. The Provincial Government shall supply every Registrar of Births 

and Deaths with a sufficient number of register hooks 

of births and of register books of deaths, and shall 

make suitable provision for the preservation of the 

records connected with the registration of births and 
deaths. 


Register books to be sup- 
plied and preservation of 
records to be provided for. 


C . — Mode of Registration. 

19. Every Registrar of Births and Deaths on receipt of notice of birth or 

Duty of Registrar to I* the local area or among the class for 

register births and deaths which he is appointed, shall, if the notice is given 
Of which notice is given. within the prescribed time and in the prescribed mode 

hy a person authorized by this Act to give the notice, 
forthwith make an entry of the birth or death in the proper register book : 

Provided that — 

* 10 . s roason to believe the notice to be in any respect false he 

TnLr e !? S fb t0 n r T St ! r o the bi ? h ° r death lmtil hc ™<*ives an order from ’the 
Judge of the District Court directing him to make the entry and prescribing 

the manner in which the entry is to be made: and nmng 

(6) he shall not. enter in the register the name of any person as father 

Chl d * u " loss at the request of the mother and of the person 
acknowledging himself to be the father of the child. P 

.Persons authorized to 90 A mr e n 

give notice of birth. 4 . “ u ‘ „ ■ An -\ ol ‘he following persons may give 

notice of a birth, namely : — 

(«) the father or mother of the child; 

(b) any person present at the birth; 

(c > aI, .- v person occupying, at the time of the birth, any part of the 
in born in thc hou^f 1,0171 an<1 havi " K kn<wlede ° of tho child havin * 

"jcdical practitioner in attendance after the birth and having 
personal knowledge of the birth having occurred; 

(e) any person having charge of the child. 


NOTES. * 

i ”**2* l The section haa been de- 

clared by the Government of Madras to 


apply to all Registrars appointed by that 
Government under tho notification issued 
under section 12, see Madras R. and O. 
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Entry of birtli or death to 
be signed by person giving 
notice. 


Persons authorized to 21. Any of the following persons may give 

give notice of death. notice of a death, namely : — 

(a) any relative of the deceased having knowledge of any of the parti- 
culars required to be registered concerning the death ; 

(b) any person present at the death; 

(c) any person occupying, at the time of the death, any part of the house 
wherein the death occurred and having knowledge of the deceased having died 

in the house ; 

(d) any person in attendance during the last illness of the deceased; 

(e) any person who has seen the body of the deceased after death. 

22. (1) When an entry of a birth or death has been made by the Registrar 

* « u- j . of Births and Deaths under section 1!), the person 

ntrif at hirth a r- Hnnt It ♦ r\ 9 1 

giving notice of the birth or death must sign the en- 
try in the register in the presence of the Registrar: 

1 [Provided that it shall not he necessary for the person giving notice to 
attend before the Registrar or to sign the entry in the register, if he has given 
such notice in writing and has furnished to the satisfaction of t lie Registrar 
such evidence of his identity as may be required by any rules made by the 
Provincial Government, in this behalf.] 

(2) Until the entry has been so signed l [or the conditions specified in 
the proviso to sub-section (1) have been complied with,] the birth or death 
shall not be deemed to be registered under this Act. 

(3) When the birth of an illegitimate child is registered, and the mother 
and the person acknowledging himself to be the father of the child jointly 
request that that person may be registered as the father, the mother and that 
person must both sign the entry in the register in the presence of the Registrar. 

23. The Registrar of Births and Deaths shall, on application made at the 

a . „ time of registering any birth or death by the person 

Urant of certificate of giving notice of the birth or death, and on payment 

or by him of the prescribed fee, 2 give to the applicant 

p . . „ , . a certificate i n the prescribed form, signed by the 

Registrar, of having registered the birth or death. 

24. (1) Every Registrar of Births and Deaths in British India shall send 

to the Registrar-General of Births, Deaths and 
sending of Marriages lor the territories within which the local 

entries in register books to area 01 c ! as ? or w hich he is appointed is situate or 

Registrar-General. resides, at the prescribed intervals, a true copy cer- 

2&K* U » and deaths book^kept^ by r him^ sfnee'the^last of tho^ 

Deaths Who arc 

« f Births, I J e at h s'Tnd Ma r riages.' "** ^ thc P^per Registrar-General 

‘he and “Church of Scotland” mean 

Pectively- and “Church of Rom P ” C ^ h Scotland as by law established res- 
ggtt ak ib tiS h he ° a f d mca,,s the Dhurch which regards the Pope of 

rpt LEG. REP. 

word- irtoviso to aub-section (1) and the 

S b ;r tl0n (2) within brackets were 
^ hy the amending Act IX of 19H 


registration of birth 
death. 


’As to stamps in which such fees are 

to be paid, seo Gazette of India, 1899, Pt. I, 

& Paragraph 14 (c) of Notification 

No. 786 S. R. 
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Exceptional provision for 
registration of certain births 
ami deaths. 


(2) The provisions of sub-section (1) shall apply to every Registrar of 
Births and Deaths in ‘[any Indian StateJ with this modification that the certified 
copies referred to in that sub-section shall be sent to such one of the Registrars- 
General of Births, Deaths and Marriages as the ‘[Central Government J by 
notification' 2 in the Official Gazette appoints in this behalf: 

n* * •] 

2o. (1) Every Registrar of Births and Deaths shall, on payment of the 

0 . . , prescribed fees, at all reasonable times, allow searches 

f .ntne 3 r m S ro“ s '.erZr 9 . ° to be ma< J e in the rc f? ist « r '><>ok.s kept by him, and give 

a copy ot any entry in the same. 

(2) Every copy of an entry in a register book given under this section 
shall be certified by the Registrar of Births and Deaths and shall be admissible 
in evidence for the purpose of proving the birth or death to which the entry 
relates. 

26. Notwithstanding anythin g in section 19, the Provincial Government 

may make rules authorising Registrars of Births and 
Deaths on conditions and in circumstances to be 
specified in the rules, to register births and deaths 
occurring outside the local areas or classes for which 

they are appointed. 

D. — Penalty for False Information. 

27. If any person wilfully makes, or causes to be made for the purpose of 

being inserted in any register of births or deaths, any 
Penalty for wilfully giv- f a i se statement in connection with any notice of a 

,ng falso lnformat,on - birth or death under this Act, lie si, all be punished 

with imprisonment for a term which may extend to three years, or with fine, or 
with both. 

E. — Correction of Errors. 

28. (1) If it is proved to the satisfaction of a Registrar of Births and 

Correction o£ entry in Deaths that any entry of a birth or death in any re- 
register of births or deaths, gistei kept l>\ him under this Act is erroneous in 

form or substance, he may, subject to such rules* as 
may made by the Provincial Government with respect, to the conditions 
and circumstances on and in which errors may he* corrected, correct the error 
bv entry in the margin, without any alteration of the original entry and shall 
sugn the marginal entry and add thereto the date of the correction.’ 

(2) If a certified copy of the entry lias already been sent to the Regis- 
trar-General of Births, Deaths and Marriages, the Registrar of Births and 
Deaths shall make and send a separate certified copy of the original erroneous 
entry and ot the marginal correction therein made. 

CHAPTER IV. 

Amendment of Marriage Acts. 

[Repealed by Act I of 1938 J. 


„ , LEO. REF. 

1 Substituted by A.O., 1937. 

2 For an instance of such application, see 
Gazette of Indui, 1899, Pt I, p 424 

n Proviso omitted by A.O., 1937. 

4 For rules mado under section 20 conjoint- 

7 72 th . J 8 ,in<1 30, soo Gazette of 

huita. Pt. I; p. 330; and ibid., 1894, 

xx If , 0en - Rule* and Orders, Vol. 

II, p. 502 and difflarent Local Rules and 


Orders. All Rules mado by the Govomor- 
Oeneral in Council under this Act beforo 
Ull shall bo deemed to lmvo been mado by 
Act IX of 1011. 

NOTES. 

Sec. 23. — A certificate granted under sec- 
tion 23 of the Births, Deaths and Marriages 
Registration Act becomes evidence of the 
fact of marriogo in n divorco case. 13 Pat. 
129=15 Pat. L. T. 853 = 1934 Pat. 475. 



Permission to persons 
having custody of certain 
records to send them within 
one year to Registrar- 
General . 
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CHAPTER V. 

Special Provisions as to Certain existing Registebs. 

32. If any person in British India, or in 11 [any Indian State] has for 

the time being the custody of any register or record 
of birth, baptism, naming, dedication, death or 
burial of any persons of the classes referred to in 
section 11, sub-section (1), or of any register or 
record of marriage of any persons of t he classes to 
which Act III of 1872 or the Indian Christian 
Marriage Act, 1872, or the Farsi Marriage and Divorce Act, 1865, applies, and 
if such register or record has been made otherwise than in performance of a 
duty specially enjoined by the law of the country in which the register or 
record was kept he may, 2 [at any time before the first day of April, 1891 ] send 
the register or record to the office of the Registrar-General of Births, Deaths 
and Marriages for the territories within which he resides, or, if he resides 
within 1 [any Indian State] to such one of the Registrars-General as aforesaid 
as the Central Government by notification 3 in the Official Gazette directs 
in this behalf : 

[Provided that such register or record shall, in the case of a [any Indian 
States] which 4 [is] within the political charge of a Provincial Government be 
sent to the Registrar-General of Births, Deaths and Marriages for the 
territories under) the administration of that Provincial Government] . 5 

33. 6 [(1) Any Provincial Government, in the case of registers or 

Aimoint™™* * n • records sent under section 32 to the Registrar- 
sioners to examine registers. Geneial tor the territories under its administration, 

and the Central Government, in the case of 
registers or records so sent to any other Register-General appointed by 1 [ it ] 
under the sai^ section, may appoint so many persons as it 7 [ * * * ] thinks 
at to be Commissioners for examining such registers or records.] 

♦l sr (2) . T - he Commissioners so appointed shall hold office for such period as 

rm f Laut ‘ 10rit *y. appointing them] by the order of appointment, or any subse- 
quent order, directs. 

; U. (1) The Commissioners appointed under the last foregoing section 

Duties of Commissioners. shall enquire into the state, custody and authenti- 

to iho . r, , ev ® ry such re g is ter or record as may be sent 

to the Registrar-General of Births, Deaths and Marriages under section 32- 

live liste nf Sh fi U dC ,! iVer ■*? tlle R^strar-General a descriptive list or descr’ip- 

'surts MhST' - * "•“«* - ■■■■“* - 

to the reLIl 16 ' LSt ° r sh “ n *•>« prescribed particulars and refer 

prescribed tanner" 6 ™ ’ °" P ° rtl ° nS ° f the re S isters or reKords - in the 

(^) The Commissioners shall also certifv in writ;™ . e 

P0 e rt T„nT rate b r k ° r VOl T e contailliD ^ any TelT or 

Pj^°n of a register or record, as ns referred to in any list or lists made by the 


LEG. REF. 

2 rp» St ^ tute<1 by Grder in Council, 1937. 

^ortlg . < ° wi H 0 - rtl8 Were 8ub9titDted for the 
Which one year fr ° m the date on 

Birth* n Act com< ‘ 8 into f °rco” by the 
Act and Marriages Registration 

B. Amendment Act (XVI of 1890), 

Oaretfe '-“taace of such notification, see 
10 of India, 1899, Pt. I, p. 424 

C. C. M.— 24 


4 Substituted by A.O., 1937 1 for “are”. 

vvv^rTTT 32 » Proviso was added by Act 
XXXVIII of 1920, Sell. I. 

a 33 was substituted by 

Act XXXVm of 1920, Sch. I. 

7 Omitted by Ordei* in Council, 1937. 

In S. 33 (2) the words “authority ap- 
pointing them” were substituted for tha 

r: d8 "2 OVOTnor - Ge " eral in Council” by 
Act XXXVIII of 1920, Sch. I. 
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Commissioners, that it is one of t-he registers or records, or portions of registers 
or records, referred to in the said list or lists. 

35. 


Searches of lists prepared 
by Commissioners and grant 
of certified copies of 
entries . 


Constitution of additional 
commissions for purposes 
of this Chapter. 


(1) Subject to the payment of the prescribed fees, the descriptive 

list or lists of registers or records, or portions of 
registers or records, delivered by the Commissioners 
to the Registrar-General of Births, Deaths and 
Marriages shall be, at all reasonable times, open 
. to inspection by any person applying to inspect it 

or them, and copies of entries in those registers or records shall be given to 
all persons applying for them. 

(2) A copy of an entry given under this section shall be certified by the 
Registrar-General of Births, Deaths and Marriages, or by an officer or person 
authorized in this behalf 1 by the Provincial Government, and shall be ad- 
missible in evidence for the purpose of proving the birth, baptism naming 
dedication, death, burial or marriage to which the entry relates. 

2 [35- A . (1) The Central Government or the Provincial Govern- 

ment 3 [may by notification in the official Gazette] 
appoint more commissions 4 than one for the pur- 
poses of section 33, each such commission consisting 

. of 1 . so m **y ancl such members, and having its 

functions restricted to the disposal, under this Act and the rules thereunder 
of such registers and records sent under section 32 to the Registrar-General; 
as may be specified in the notification. 

(2) r If col ? missi . ons than onp arp appointed in exercise of the 

power conferred by sub-section (1), then references in this Act to the Com- 
missioners shall be construed as references to the members constituting a 
commission so appointed.] & 

CHAPTER VI. 

Rules. 

i 

Government, for each Province and the Cen- 

Government, for British subjects in Indian 

. 4 States, may make rules to carry out the purposes 

of this Act. 1 

(2) In particular and without prejudice to the generality to the fore- 
going power, such rules may — 

(а) fix the fees payable under this Act; 0 

(б) prescribe the forms required for the purposes of this Act; 

!! r T th f ' vi,hiM ."' hiph - an<1 the mode in which, ’ persons 

Births ami ncTh hlS ^ S™ " 0t . ,ce of a birth or <J p *>th to a Registrar of 
Births and Deaths must give the notice; 

Births 1ml the evidpnc . P ot identity to he furnished to a Registrar of 

in cases where 

personal at tendance before such Registrar i s dispensed with; 

..LEG. KEF. 


5 36. (1) The Provincial 

tral 


Rules. 


* F °r officers appointed under sub-section 

a of J , 8ectl0n 35, different Local Rules 
and Orders. 

n/So J ,on . 35 *A was inserted by Act XVI 
of 189° and sub-section (1) was substituted 

nJ i t ^n 0rig TV 8nb ^ ti o- b y Act XXXVm 

AM YYTV S ? b ioo?‘ IOn (2 > wa9 added by 
Act XXIV of 1934, Sch. I. 

3 Substituted by Order in Council, 1937. 

«For commissions appointed under this 


section, see Gen. Buies and Orders, Vol. 11, 
p. 671. 

r * Section 36 wns substituted by seetiou 2, 
Sch. I of Act XXXVIII of 1920. 

0 For fcos prescribed for attendance nt 
private residences in — (1) Burma, seo noti- 
fication quoted in Bur.R.M., (2) Madras, 
see Madras Rules and Orders. 

For rules framed by the Government of 
India under this clause os to fees, see 
Gazette of Indies 1894, Pt. I, p. 580. 
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(e) prescribe the registers to be kept and the form and manner in which 
Registrars of Births and Deaths are to register births and deaths under this 
Act. and the intervals at which they are to send to the Registrar-General of 
Births, Deaths and Marriages true copies of the entries of births and deaths 
in the registers kept by them j 1 

(/) prescribe the conditions and circumstances on and in which 
Registrars of Births and Deaths may correct entries of births and deaths in 
registers kept by them ; 

(g) prescribe the particulars which the descriptive list or lists to be 
prepared by the Commissioners appointed under Chapter V are to contain, 
and the manner in which they are to refer to the registers or records, or 
portions of registers or records, to which they relate ; and 

( h ) prescribe the custody in which those registers or records are to be 

kept . 2 * 

(3) Every power to make rules conferred by this Act is subject to the 
conditions of the rules being made after previous publication. 

(4) All rules made under this Act shall be published in the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 

37. [• * • * *]3 


THE BRONZE COIN (LEGAL TENDER) ACT (XXII OF 1918). 4 

i : • • [2 6th September , 1918. 

An Act to provide that certain bronze coins coined outside British India shall 
be legal tender in British India. 

Whereas it is expedient to provide that certain bronze coins coined out- 
side British India shall be legal tender in British India ; It is hereby enacted 
as follows: — 

Short title. 1- This Act may be called The Bronze Coin 

(Legal Tender) Act, 1918. 


2. (1) Where bronze- coins of any of the denominations specified in 

. section 8 of the Indian Coinage Act, 1906, are coined 

bronze^ coins ^coined ££i£ ° Utside Br \ tUh I “ di f, at request «f the Central 

British India to bo legal Government and the Central Government is 

tender. satisfied that such coins are in accordance with the 

. requirements of section 9 and of any notification 

ior the time being in force under section 10 of the said Act, [it] 5 may by noti- 
fication m the Official Gazette direct the issue of any such coins and tliere- 
aner any such coins shall be legal tender in payment or on account in the 

14 nf Ti? y A to the f an ? e exte “ t . as if the y were coins referred to in section 
ot the said Act, and the provisions of the said Act shall apply accordingly. 

shall h 11 Eve J y C T ^ hlch , ls declared to be legal tender by sub-section (1) 

Indian p d T C C d° ^ § ^ ™ thm the meanin S of section 230 of the 


LEG . REF . 

tor rules fof the guidance of Commis- 
si 0 ™ appointed under Chapter V B ee 
Tp 0f 1890, Pt. I, p. 745. 

sion. 111108 * or the guidance of Commis- 
with** a PP° inte d under Chapter Y, framed 
the** ^Kard to the powers conferred by 
clauses, see Gazette of India, 1890 aM 


I, pp. 745 and 123 respectively. 

^Repealed by Act IX of 1911, section 5. 

1 or Statement of Objects and Reasons, 
see Gazette of India, 1918, Pt. V, p. 82; 
and for Proceedings in Council, see ibid ^ 
1918, Pt. VI, pp. 1001 and 1140. 

5 Substituted by Order in Council, 1937, 
for “he”. 
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THE CANTONMENTS ACT (II OF 1924). 

u NOTE: Necessity for a special law as to cantonments. — Tht 

Hon ble Mr. Scoble in introducing the old Cantonments Bill.of 1910 said 

» “T bcre are one or two points in connection with this Bill, to which I think it is desir- 
able briefly to call attention. 

“Although there is no definition of the word ‘cantonment’ in the Bill, it has a well 
understood popular meaning. The term has for more than a century been applied to milit- 
ary stations in India and these stations have almost from their first establishment been 
subject to special regulations. The troops themselves being under military law, it became 
necessary— to use the language of Bengal Regulation XX of 1810— from the great number 
of native* retainers and followers attached to military establishments in India and the im- 
portance of prompt and orderly discharge of their duties to the welfare of the troops— to 
bring them also to a certain extent under military discipline, and with this view, in order to 
ascertain the areas within which stricter rules thus sanctioned might be enforced, it was 
enacted that the limits of cantonments and garrisons, including the military bazaars attach- 
ed thereto, at which any division or corps of the army, or any considerable detachment not 

being less than half a battalion may be quartered, shall be marked out by the commanding 
officer in concert with the magistrate, and submitted for the final orders of Government. 
Similar regulations were framed in Madras and Bombay and under one or other of these 
enactments, all the other cantonments in India have been demarcated. It seemed to the 
Select Committee, therefore, better to adhere to the old method of determining what places 
were to be treated as subject to cantonment law than to attempt a new definition, and S. 4 
of the Bill accordingly provides that the Local Government with the previous consent of the 
Governor-General in Council, may by notification in the Official Gazette, declare any place 
within its territories, in which any of Her Majesty’s reguiar forces are quartered to be a 
cantonment and the same authorities may also from time to time declare or vary the limits 
of cantonments and may also declare that places are no longer cantonments ; while the 
Governor-General in Council is specially empowered to exclude the whole or any part of a 
cantonment from the operation of any portion of the Act. These provisions have been 
introduced in order to meet the changes which necessarily occur in the distribution of 
« ^ ^ it is considered that by requiring the concurrence of the 

Local Authority and the supreme Government to the establishment or continuance of 
cantonment aw in any locality, every reasonable safeguard is secured that private rights will 
be respected and public convenience duly regarded. 


“While recognising the necessity of maintaining special laws in places primarily 
intended for the occupation of troops and followers, it has been the object of the framers 
of the Bill to assimilate, wherever it was possible, the Cantonment Law to that prevailing in 
Municipalities. In some parts of India. Cantonments arc included within the limits of 
Municipalities and special provisions have been introduced to prevent any conflict of juris- 
diction f r pm this cause. But in all cantonments only such taxes as can be imposed in a 
Municipality in the same province may be levied ; and by S. 25 of the Bill, the Governor- 
- in - Gouncial r „ ,s . authorised to extend to any cantonment any enactment in force in 
any Municipality in British India, subject to such restrictions and modifications as circum- 
stances may show to be expedient. Under this section I hope many useful sanitary provi- 
S i°" ; '° A b r e . , u , local laws— such, for instance, as the Provisions of S. 364 of the 

Siirulnf * Un ‘ c,pa, 1 Consolidation Act, 1888. with regard to the sale of adulterated 
articles of food — will be introduced into military stations. 

«,k;?£ Cll ° n ? 6 , of ! hc nil1 c , onta ' n s a very careful enumeration of the objects and purposes 
eklu k Ch * p “ ,al . ru > es may be To secure uniformity, it is provided that the rules 

VI mJ aV?..*! the Governor-General in Council, and to secure publicity that they shall not 

,he Persons to be affected by them have had an opportunity of examining them 
♦ *k t,ng SUch c . r,t,c,sms or objections as they may wish to offer. Exception has been 
f arf - ° pe power given to make rules for the construction and maintenance to the satis- 
i "' 0 " ° T f *? c . cantonment authority, of buildings and of boundary walls, hedges and other 
ewrvwk.M . " k a ls a v 5 ry necessary power. It is possessed by municipal authorities 
rM iiv rr,rZl ’ and owners of property will only have themselves to blame if rules of a 
rivil oppressive or arbitrary character than those which prevail in well organised 

nities are passed for the lack of due remonstrance on their part. 

that i to can tonment funds, it may be observed that although the Bill requires 

tnnmrni i? e -u ra ru e ’ they must be expended upon the purposes of the Act within the can- 

formation P ° Wcr ,s ,ak * n . *n S. 21, to apply them to like objects fas, for instance, the 
lormation and conservancy of a cholera camp) beyond the limits of the cantonment. 

nline oPthe < dwHi P ° , ” t rcraa * ns to be noticed It will he obvious that the health and disci- 
be committed w ;!k ; S ca .ntonments cannot be secured if breaches of cantonment rules can 
inffW*t»rovide« th*at^*s?* , T Unit ^ , /£ St i_ oa * s, ^ e their boundaries. Section 28 of the Bill accord- 
's enactment Ir l i' boc 4 al Government may extend to the neighbourhood of a cantonment 
any enactment or rules in force within the cantonment itself. It will rest with the Local 
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Government and not with the military authorities, to determine in what respects and within 
what area, these rules and enactments ought to be applied beyond cantonment limits; and, in 
order to prevent hardship or loss to owners of property in such neighbourhoods, it will be 
in the power of Local Government to award fuch compensation or to make such other con- 
ditions as the circumstances of the case may require.” 

See Fort St. George Gazette Supplement, 1910, pages 1 and 2. 

Necessity for amendment of the old Act. — The following is the Statement of Objects 
and Reasons attached to the present Cantonments Bill : — 

A committee, which was appointed by the Government of India in January, 1921, to 
consider what changes were necessary in order to introduce into the administration of can- 
tonments the spirit, of the reformed scheme of Government, recommended a complete revi- 
sion and amalgamation of the Cantonments Act (Act XV of 1910) and the Cantonment 
Code, 1912, in order to bring them into conformity with ordinary Municipal Law and the 
system under which military cantonments are administered. 

The recommendations of the committee have now been examined by the Government 
of India and the conclusions arrived at are embodied in the Bill. 

The main features of the Bill are as follows: — 

(а) It is proposed to take power to municipalise Government of those cantonments 
which contain a substantial civil population having no essential connexion with or depen- 
dence upon the military administration. In other cantonments where these circumstances 
do not fully exist, the administration of cantonment affairs will be vested in the hands of 
the commanding officer of the cantonment, who, for the purpose of the Act, will be consti- 
tuted a corporation sole. The general effect will be that the cantonment authority will 
cease to be the purely executive agency of Government, which it is at present. In the larger 
^‘onments the existing Cantonment Committee will be replaced by Cantonment Board 
which will be municipal in character and an essentially local Self-Government body. 

(б) The reformed Cantonment Authorities will have a separate legal persona, will 

be capable of suing and being sued in their name and of making contracts. They will also 
be empowered to make bye-laws to govern local matters of administration which rcouire 
mnerent treatment in different cantonments. H 

. (c) The cantonment fund under the reformed system will be a local fund invested 

>n the cantonment authority. 

(d) In the reformed cantonments where a Board is constituted a proportion of the 
Untonment Board will be elected representatives of the civil inhabitants of the canton- 
went. An official majority will, however, be maintained. 

CO The Cantonment Magistrate as such, will be eliminated. In his place an 

Executive officer” will be appointed, He will be paid by the Government. He will perform 

amongst other things, the duty of the Secretary of the Board, and he will have no judicial 
powers or functions. juuiciai 


, (/) The Local Government will exercise certain larger powers of 

and control over cantonment affairs than they do at present. P superintendence 

(g) The military authorities will retain special powers in matters «i 

health, welfare and discipline of troops. (See Statement of Objects and Reasons-F^/ O 
George Gazette, 17th April, 1923, Pt. Ill, p. 228). reasons / ort St. 
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[16th February , 1924. 


N.B. : — ( 1 ) Throughout this Act, save as otherwise provided expressly, for the words 
"Local Government” the words “Central Government” have been substituted by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937. 

„ (2) In this Act, for the expressions “Cantonment Authority,” “Cantonment 

, Authorities” and “Cantonment Authority’s”, wherever they occur, the words “Board” 
Hoards” and “Board’s” respectively have been substituted by Act XXIV of 1936, S. 69. 


„ LEG. REF. 

Statement of Objects and Reasons, 
i>ec Gazette of India, 1923, Ft. V, p. 220, and 

C. C. M .— 25 


for Report of Select Committee, see ibid 
p. 270. 

.1 <.'.!! l ■ ’u i 
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[S. 1 


Year. 

No. 

Short title. 

How repealed or otherwise affected by 

Legislation. 

1924 

• 

II 

l 

The Cantonments Act, 
1924. 

Am., Act VII of 1925; Act XX XV of 1926 • 
Act X of 1927; Act XXVI of 1927; Act 
VIII of 1930; Act VII of 1931 ; Act XVII 
of 1932; Act XXIV of 1934; Act XII of 
1935; ActXXIV of 1936; Act XXXIV of 
1939. Act XXXI of 1940; Act XXXII of 
1940; Government of India (Adaptation of 
Indian Laws) Order, 1937. 

Rep. in pt., Act XII of 1927. 


An Act to consolidate and amend the law relating to the administration of 
cantonments. 


Whereas it is expedient to consolidate and amend the law relating to 
the administration of cantonments; It is hereby enacted as follows: 

CHAPTER I. 

Preliminary. 

Short title, extent and L (l) This Act may be called The Canton- 

comraencemcnt. MENTS Act, 1924. 

(2) It extends to the whole of British India, including British Balu- 
chistan. 


NOTES. 

Sec. 1. — The Secretary of State is absolute 
owner of all Cantonment lands, unless it can 
be proved that he parted with it. There can 
be no adverse possession against him. A 
person occupying land in Cantonments not 
specifically transferred to him by the Secre- 
tary of State, can only hold it as a licensee 
from him, who could eject him at will by re- 
voking his licence. 66 I.C. 582=1922 All. 57. 
The mere fact that certain lands are declared 
by Government to be within a Cantonment 
area does not vest their ownership in the 
Government unless it is shown that the lands 
were acquired by the Government for that 
purpose. 31 CAV.N. 1033=1927 Cal. 786. 
All land within Cantonment area does not 
necessarily belong to Government. 1927 C. 
786. It is not the necessary implication of the 
second paragraph of cl. (6) of Ben. Canton- 
ment Regulations, though the rules suggest 
that the greater part of the land was at that 
time Government property. 57 I. A. 339=58 
C. 858=60 M.L.J. 142 (P.C.). Vvhere subse- 
quent to the establishment of a Cantonment 
the ownership of the land within it becomes 
vested in the Secretary of State and the 
prior owners of the land were compensated 
for the loss of such rights as they may have 
actually suffered, it is a fair presumption 
that the amount of compensation would 
vary according to whether the prior owner- 
ship was deprived wholly of ownership and 
possession or whether he was deprived only 
of ownership and allowed to remain in pos- 
session as licensee without the payment of 
any rent. 1930 All. 587=128 I.C. 441. The 


Peshawar Cantonment Board, as represent- 
ing the Secretary of State who acquired the 
Peshawar Cantonment by purchase, is the 

owner of all the lands situate within the 
Cantonment and isentitled to eject a licensee 
in possession on payment of compensation 
in respect of structures or improvements if 
any, made by him. 142 I.C. 657=1933 Pesh 
56. Subsequent to the establishment of 
Cantonment possession of one enclosed plot 
of land was found to be with original owner 
described as ‘malik’ in official records, who 
subsequently bullion portion of land with 
permission of Cantonment authorities and 
let outbuildings for shops. Permission to 
bmld is not licence with regard to site for 
shops only but original owner continued to 

co- 7 ,C f/) scc of who,e of land. 1930 All. 
587. Where Army Regulations were in force 
by which a house could not be sold at all to 
Civilians and later on it was allowed to be 
so|. d with the sanction of the Commanding 
Officer, held 9 in the absence of evidence as to 
the actual terms, it must be presumed that 
the permission was subject to a reservation 

about sanction. 46 A. 427=1924 All. 415. 
Therefore every transfer made with the 
permission of the .military authority must be 
treated as indicating an admission of a new 
licence upon the prevailing conditions. 46 A. 
427. A transfer without sanction furnishes 
a cause of action for a declaration that itwas 
not binding on the Secretary of State* 
46 A. 427. The rights of the occupier 
to sell the materials of the house are not 
affected by the Regulation. 46 A. 427=1924 
All. 415. 
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(3) The Central Government may, by notification in the Official Gazette 
direct that this Act, or any provisions thereof which 1 [it] may specify, sha 
come into force on such date2 as l[it] may appoint in this behalf* 

2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context , — 

(i) “Assistant Health Officer” means the medical officer appointed by 
the 3 [Officer Connnanding-in-Chief, the Command ] to be the Assistant lieu i i 

Officer for a cantonment ; ........ 

(ii) “Board” means a Cantonment Board constituted under tins Act , 

(in) “Brigade area” means one of the brigade areas, whether occupied 
by a brigade or not, into which India is for military purposes for the time being 
divided, and includes for all or any of the purposes of this Act any area which 
the Central Government may, by notification in the Official Gazette declaie to 

be a brigade area for such purpose or purposes ; 

4[(w) "building” means a house, outhouse, stable, latrine, shed, hut or 
other roofed structure whether of masonry, brick, wood, mud, metal or othei 
material, and any part thereof, and includes a well and a wall (other than a 
boundary wall not exceeding eight feet in height and not abutting on a street) 
but does not include a tent or other portable and temporary shelter ;] 

(v) 5 [* *] 

( v'\ ) “casual election” means an election held to fill a casual vacancy; 

(vii) “casual vacancy” means a vacancy occurring otherwise than by 
efflux of time in the office of an elected member of a Board ; 

(viii) “Command” means one of the Commands into which India is for 
military purposes for the time being divided, and includes any area which the 
Central Government may, by notification in the Official Gazette, declare to be a 
Command for all or any of the purposes of this Act ; 

l **) 6 [* * I ; . , 

(x) “dairy” includes any farm, cattle-shed, milk-store, milk-shop or 
other place from which milk is supplied or in which milk is kept for purposes 
of sale or is manufactured for sale into butter, ghee, cheese or curds, and, in 
relation to a dairyman who does not occupy any premises for the sale of milk, 
includes any place in which he keeps the vessels used by him for the storage or 
sale of milk ; 


(xi) “dairyman” includes the keeper of a cow, buffalo, goat, ass or other 
animal, the milk of which is offered or is intended to be offered for sale for 
human consumption, and any purveyor of milk and any occupier of a dairy ; 

7 [(xi-a ) “entitled consumer” means a person in a cantonment who is paid 
from the Defence Services Estimates and is authorised by general or special 
order of the Central Government to receive a supply of water for domestic 
purposes from the Military Engineer Services or the Public Works Department 
on such terms and conditions as may be specified in the order;] 

(xii) “Executive Engineer” means the Public Works Officer of that 
grade, or the 8 [officer of the Military Engineer Services] of the corresponding 
grade, having charge of the military work in a cantonment, 9 [or where more 
than one such officer has charge of the military works in a cantonment such one 
of those officers as the Officer Commanding the Station may designate in this 
behalf], and includes the officer of whatever grade in immediate executive 
engineering charge of a cantonment; 


lc . . LEG. REF. 

, S 4?. b . 3t, tuted for “he” by A.O., 1937. 

* his Act came into force on the Is 
May, 1924, see Gen. R. and O., Vol. 

A These words were substituted by S 
Act XXXV of 1926. 

Lb («/) of sec. 2 substituted b 


XXIV of 1936. 

5 Cl. (z/) of sec. 2 omitted by Act XXIV 
of 1936. 

0 Cl. (ix) omitted by Act of XII of 1935. 

7 Cl. ( xi-a ) inserted by Act XXIV of 
1936. 

8 Substituted by Act VII of 1925. 

B Inserted by Act XXIV of 1936. 
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( xiii ) “Executive Officer” means the person appointed under this Act to 
be the Executive Officer of a cantonment; 

( xxv ) “Health Officer” means the senior executive medical officer in 
military employ on duty in a cantonment ; 

(xv) i[* *] 

( xvi ) “hut” means any building, no material portion of which above the 
plinth level is constructed of masonry or of squared timber framing or of iron 
framing ; 

( xvii) “infectious or contagious disease ” means cholera, leprosy, enteric 
fever, small-pox, tuberculosis, diphtheria, plague, influenza, venereal disease and 
any other epidemic, endemic or infectious disease which the Central Govern- 
ment may, by notification 2 in the Official Gazette, declare to be an infectious or 
contagious disease for the purposes of this Act; 

(xviti) “inhabitant”, in relation to a cantonment, or local area, means 
any person ordinarily residing or carrying on business or owning or occupying 
immovable property therein, and in case of a dispute means any person declar- 
ed by the District Magistrate to be an inhabitant ; 

( xix ) “intoxicating drug” means opium, ganja, bhang, charas and any 
preparation or admixture thereof, and includes any other intoxicating substance, 
or liquid which the Central Government 3[* *] ma y, by notification* in the 
Official Gazette, declare to be an intoxicating drug for the purposes of this Act ; 

(xx) “market” includes any place where persons assemble for the purpose 
of selling meat, fish, fruit, vegetable, live-stock or any other article of food; 

6 [(xx-a) “Military Estates Officer” means the officer appointed by the 
Central Government to perform the duties of the Military Estates Officer under 
rules made under clauses (a) and (b) of sub-section (2) of S. 280;] 

(xxi) “military officer” means — 

(a) a person who, being an officer within the meaning of the Army Act 
or the Indian Army Act, 1911, or the Air Force Act, 6[or the Indian Air Force 
Act, 1932] is commissioned and in pay as an officer doing military or air force 
<luty which His Majesty’s military or air forces, or is an officer doing such duty 
in any arm, branch or part of those forces ; or 

(b) a person doing military or air force duty as a warrant officer with 
•either of those forces or with any arm, branch, or part thereof, whether he is 
or is not an officer within the meaning of the Army Act or the Indian Army 
Act, 1911, or the Air Force Act 6 [or the Indian Air Force Act, i932 ;] 

(xxii) “nuisance” includes any act, omission, place or thing which 
causes or is likely to cause injury, danger, annoyance or offence to the sense of 
sight, smell or hearing, or which is or may be dangerous to life or injurious to 
health or property ; 

(xxiii) “occupier” includes an owner in occupation of, or otherwise 
using, his own land or building ; 

• A a « , • 0 . , | _ means the Officer Command- 

ing any one of the districts into which India is for military purposes for the 

time being divided, or any brigade area which does not form part of any such 

ffistnet or any area which the Central Government may, by notification in the 

Official Gazette, declare to be such a district for all or any of the purposes of 


LEG. REF. 

*C1. (xv) omitted by Act XXIV of 1936. 

* For such notification by the Govt, of 
Assam, see Assam Gazette, 1924. Pt. II, n. 
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P. 943. 

B CI. (xx-a) inserted by Act XXIV of 
1936. 

0 Inserted by Act XXIV of 1936. 

NOTES. 

Sec. 2 (xxiv). — Officer docs not include a 
police officer. 2 S.L.R. 137. 


197 


S. 2] 


The Cantonments Act (II of 1924). 


1 [ ( xxiv-a) “Officer Commanding the station" means the military officer 
for the time being in command of the forces in a cantonment, or, if that officer 
is the Officer Commanding the District or officer Commanding-in-Chief, the 
Command, the military officer who would be in command of those forces in the 
absence of the Officer Commanding the District and Officer Commanding-in- 
Chief, the Command ;] 

(xxv) “ordinary election" means an election held to fill a vacancy in the 
office of an elected member of a Board arising by efflux of time; 

( xxvi ) “owner" includes any person who is receiving or is entitled to 
receive the rent of anv building or land whether on his own account or on be- 
half of himself and others or an agent or trustee, or who would so receive the 
rent or be entitled to receive it if the building or land were let to a tenant ; 

(xxvix) “party wall" means a wall forming part of a building and used 
or constructed to be used for the support or separation of adjoining buildings 
belonging to different owners, or constructed or adapted to be occupied by 
different persons ; 

(xxviii) “private market" means a market which is not maintained by a 
Board and which is licensed by a Board under the provisions of this Act ; 

(xxix) “private slaughter-house" means a slaughter-house which is not 
maintained by a Board and which is licensed by a Board under the provisions of 
this Act ; 

( xxx ) “public market" means a market maintained by a Board ; 

(xxxi) “public place" means any place which is open to the use and 
enjoyment of the public, whether it is actually used or enjoyed by the public or 
not; 


(xxxii) “public slaughter-house” means a slaughter-house maintained by 
a Board ; 

2 [(xxxii-a ) a person is deemed to reside in a cantonment if he maintains 
therein a house or a portion of a house which is at all times available for occu- 
pation by himself or his family even though he may himself reside elsewhere, 
provided that he has not abandoned all intention of again occupying such house 
either by himself or his family ;] 

(xxxiii) “shed" means a slight or temporary structure for shade or 
shelter ; 

(xx xxv) “slaughter-house” means any place ordinarily used for the 
slaughter of animals for the purpose of selling the flesh thereof for human 

consumption ; 


(xxxv) “soldier" means a person who is a soldier or airman within the 
meaning of the Army Act or the Air Force Act, or is subject to the Indian 
Army Act, 1911, and who is not a military officer; 

(x xxvi) “spirituous liquor" means any fermented liquor, any wine, or 
any alcoholic liquid obtained by distillation or the sap of any kind of palm 
tree, and includes any other liquid containing alcohol which the Central Govern- 
ment 3[* * *] may, by notification in the Official Gazette, declare to be a 

spirituous liquor for the purposes of this Act; 

“street” includes any way, road, lane, square, court, alley Mori 
passage 5[ * *] ln a cantonment, whether a thoroughfare or not and whether 

tmilt upon or not, over which the public have a right-of-way and also the road- 
way or toot-way over any bridge or causeway ; 


LEG. REF. 
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[S. 3 

is ran/h " Vchicl a” means a wheeled conveyance of any description which 
^ capable of being used on a street, and includes a motor-car, motor-lorry 

m ? cyde 25 rickshaw tram - Car ’ hand - cart ' truck - motor-cycle, bicycle 

Dumns ( Zu X) “ wate . r - works '’ i includes all lakes, tanks, streams, cisterns, springs, 
pumps we! s, reservoirs, aqueducts, water-trucks, sluices, mains, pipes, culverts 

anH ,v S ’ stand -P'P es ’ and conduits, and all machinery, lands, buildings, bridges 

WntonS ; 2 U ( S a e n d ' ^ f ° r ““ PUrp ° Se of - w*ater toS 

{xl) “year” means the year commencing on the first day of April 1 

CHAPTER II. 

Definition and Delimitation of Cantonments. 

3. (1) The Central Government 3[* *j may , by notification in the Official 

Definition of cantonments. oMDs Mai^tv’s rLP,' 3 ^ ^ plaCM ^ , T hich ^ P a « 

, , ... . . ot tlis Majesty s regular forces or regular air force is 

quartered or which, being in the vicinity of any such place or places, is or are 

required for the serv ce of such forces to be a cantonment for the purposes of 

this Act and of all other enactments for the time being in force and H* *1 

may, by a like notification, 5 declare that any cantonment shall cease to be a 
cantonment. 

.• (, 2) 7 he Central Gove ; nm <: nt H* *] may, by.a like notification, define 

the limits of any cantonment for the aforesaid purposes. 

6 [( 3 ) vVhen any place is declared a cantonment for the first time the 
Central Government may, until a Board is constituted in accordance with the 
provmons of this Act by order make any provision which appears necessary to 
7[it] either for the administration of the Cantonment or for the constitution of 
the Board] . 

4. (1) The Central Government 3[* *] may , by notification in the 

Alteration of limits of ° ffic ' al Gaze * te ’ dc clare its intention to include within 
cantonments. a cantonment any local area situated in the «[* *] 

. . . vicinity thereof or to exclude from a cantonment any 

local area comprised therein. J 

.. c ^ , ,nbab,tant . of a cantonment or local area in respect of which a 

notification has been published under sub-section (1) may, within six weeks 
from the date of the notification, submit in writing to the Central Government 
through the Officer Commanding-in-Chief, the Command, an objection to the 

notification, and the Central Government shall take such objection into considera- 

tion. 

(3) On the expiry of six weeks from the date of the notification, the 
Central Government may3[* *] after considering the objections, if any which 

ilfH e ,rDtfi/ U l bm, i Ued Under sub - sect,on ( 2 )> b y notification in the Official Gazette, 
include the local area in respect of which the notification was published under 

sub-section (1), or any part thereof, in the cantonment or, as the case may be 
exclude such area or any part thereof from the cantonment. * 


LEG. REF. 

1936 W ° rd ' and ' omi,tcd b > Act XXIV of 
3 Inserted by Act XXIV of 1936. 

Words ‘with the previous sanction of 
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Cantonments of Shwebo. Thayetmo and 
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Burma Gazette, 1926. Pt. I, p.244. 
ror a similar notification in respect of 
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land within gates and had paved them with 
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within the definition. 158 I.C. 858=36 Cr.L. 
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Disposal of cantonment 
fund when area ceases to 
be a cantonment. 


5. When, by a notification under section 4, any local area is included in a 

cantonment, such area shall thereupon become subject 
The effect of including this Act and to all other enactments for the time 
area in cantonment. being in force throughout the cantonment and to all 

notifications, rules, regulations, bye-laws, orders and directions issued or made 

thereunder. 

6. (1) When, by a notification under section 3, any cantonment ceases to 

be a cantonment and the local area comprised therein 
is immediately placed under the control of a local 
authority, the balance of the cantonment fund and 
other property vesting in the Board shall vest in such 

local authority, and the liabilities of the Board shall be transferred to such 
local authority. 

(2) When, in like manner, any cantonment ceases to be a cantonment and 
the local area comprised therein is not immediately placed under the control 
of a local authority, the balance of the cantonment fund and other property 
vesting in the Board shall vest in His Majesty, and the liabilities of the Board 
shall be transferred to the 1 [Central Government]. 

7. (1) When, by a notification under section 4, any local area forming 

n . part of a cantonment ceases to be under the control 

fund^when area ceases uf be °* a Particular Board and is immediately placed 
included in a cantonment. under the control of some other local authority, 

such portion of the cantonment fund and other pro- 
perty vesting in the Board and such portion of the liabilities of the Board, as 
the Central Government may, by general or special order, direct, shall be 
transferred to that other local authority. 

(2) When, in like manner, any local area forming part of a cantonment 
ceases to be under the control of a particular Board and is not immediately 
Placed under the control of some other local authority, such portion of the 
cantonment fund and other property vesting in the Board shall vest in His 
Majesty and such portion of the liabilities of the Board shall be transferred 
° e [Central Government], as the Central Government may, by general or 

special order, direct. 

8. Any cantonment fund or portion of a cantonment fund or other pro- 

Application Of funds and pert> -° f a *? oard . vesting in His Majesty under the 
property transferred under P rovis,ons °f section 6 or section 7 shall be applied in 
sections 6 and 7. the first place to satisfy any liabilities of the Board 

P transferred under such provisions to the H Central 

locai er LT ent] u- a u d , in the se : cond , place for th e benefit of the inhabitants of the 
of a canto^men^ ^ CCaSC<1 ^ ^ * Cantonment or ’ as the case may be, part 

9. The Central Government may, *[* *] by notification in the Official 

Limitation of operation 9^ 999 ^ lud 5 , from the operation of any part of 
of Act. this Act the whole or any part of a cantonment, or 

«se of any cantonment- pr0vision of this Act shall, in the 

3 [ ( a ) situated within the limits of a Presidency-town; or 

anni in which f he B . oard superseded under S. 54 1 
FPiy with such modifications as may be so specified. 



r l Substituted for^'S^ecretarv of Statr in «• 8 Substituted for “specified in the notifica- 

> A.O !937 y SUte m XX I vVf *1*936 "" 1S n ° B ° ard ” by Act 

Govcrnn^ S A wlth the previous sanction of the * NOTES 

A.O., 1937 Gcneral ln Counc,r omitted by Sec. 5.— See 31 C.W.N. 1033=1927 Cal . 


786. and other cases noted under S. 1, supra. 


200 


The Civil Court Manual (Imperial Acts). 


[S„ 10 


CHAPTER III. 

[Cantonment Boards.] i 

Cantonment Board and 2 [10. For every cantonment there shall be a 

Executive Officer. Cantonment Board and an Executive Officer.] 

2 [ 1 1 . Every Board shall, by the name of the place by reference to which 

the cantonment is known, be a body corporate having 
mJnMioard t,0n0f C ° n ’ perpetual succession and a common seal with power 

' to acquire and hold property both movable and immo- 

vable and to contract and shall, by the said name, sue and be sued.] 

2[12. (1) The Executive Officer of every cantonment shall be appointed 

A . t , f F by the Central Government, or by such person as the 

tiv ^rr nt ° f Central Government may authorise in this behalf, 

from the Service of Executive Officers constituted by 
rules made under section 280: 

Provided that an Executive Officer appointed before the commencement 
of the Cantonments (Amendment) Act, 1936, shall, unless the Central Govern- 
ment otherwise directs in any case, be deemed to have been duly appointed in 
accordance with this sub-section. 

(2) Not less than half the cost of the salary of the Executive Officer 
shall be paid by 3[the Central] Government and the balance from the canton- 
ment fund : 

Provided that the salary of an Executive Officer appointed before the 
commencement of the Cantonments (Amendment) Act, 1936, shall, until the 
Central Government otherwise directs, continue to be paid from the source from 
which it was being paid at the commencement of the said Act. 

(3) The Executive Officer shall be the Secretary of the Board and of 
every committee of the Board, but shall not be a member of the Board or of 
any such committee.] 

Constitution of Canton- 2 [13. (1) Cantonments shall be divided into 

ment Boards. three classes, namely: — 

(1) Class I Cantonments, in which the civil population exceeds ten 
thousand ; 

(»*) Class II Cantonments, in which the civil population exceeds two 
thousand five hundred, but does not exceed ten thousand ; and 

(iii) Class III Cantonments, in which the civil population does not 
exceed two thousand five hundred: 

Provided that the Central Government may, by notification in the Official 
Gazette, place in Class II any cantonment in the North-West Frontier Province 
or in British Baluchistan which if it were situated elsewhere would be a Class 
I Cantonment, or place in Class III any such cantonment which if it were 
situated elsewhere would be a Class II Cantonment. 

(2) For the purposes of sub-section (I), the civil population shall be 
calculated in accordance with the latest official census, or, if the Central Govern- 
ment, by general or special order, so directs, in accordance with a special census 
taken for the purpose. 

(3) In Class I Cantonments, the Board shall consist of the following 
members, namely : — 


LEG. REF. 

’Heading substituted by Act XXXIV of 

2 Sections 10 to 14 were substituted for the 
original sections by Act XXIV of 1936. 
a Substituted by A.O., 1937. 


NOTES. 
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(a) the Officer Commanding the station or, if the Central Government so 
directs in respect of any cantonment, such other military officer as may be nomi- 
nated in his place by the Officer Commanding-in-Chief, the Command ; 

( b ) a Magistrate of the first class nominated by the District Magistrate ; 

(?) the Health Officer ; 

(d) the Executive Engineer; 

(?) four military officers nominated by name by the Officer Commanding 
the station by order in writing ; 

(/) seven members elected under this Act. 

(4) In Class II Cantonments, the Board shall consist of the following 
members, namely : — 

(a) the Officer Commanding the station or, if the Central Government 
so directs in respect of any cantonment, such other military officer as may be 
nominated in his place by the Officer Commanding-in-Chief, the Command ; 

( b ) a Magistrate of the first class nominated by the District Magistrate; 

• (?) the Health Officer ; 

(d) the Executive Engineer; 

(?) (i) in cantonments of which the civil population exceeds seven 
thousand five hundred, three military officers, 

(ii) in cantonments of which the civil population exceeds five thousand, 
but does not exceed seven thousand five hundred, two military officers, 

(in) in cantonments of which the civil population does not exceed five 
thousand and in cantonments which the Central Government, by notification 
under the proviso to sub-section (1), has placed in Class II, whatever be the 
population, one military officer, 

nominated by name by the Officer Commanding the station by order in 

writing ; 

(/) such number of members elected under this Act as is equal to the 
number of members constituted or nominated by or under clauses ( b ) to (?). 

(5) In Class III Cantonments, the Board shall consist of the following 
members, namely 

(a) the Officer Commanding the station, or if the Central Government so 
irects in respect of any cantonment, such other military officer as mav be nomi- 


- , f a ~ ~ j — — — — — w — - — — — — ' j v/»»» C4 o ni ciy 

ated in his place by the Officer Commanding-in-Chief, the Command; 

one military officer nominated by name by the Officer Commanding 
me station by order in writing ; 

( c ) one member elected under this Act. 

san f ^ The ° fficer Commanding the station may, if he thinks fit, with the 
netton of the Officer Commanding-in-Chief, the Command, nominate in place 
suh^ military officer whom he is empowered to nominate under clause (?) of 
anv if« tl0n clause (*) G f sub-section (4) or clause ( b ) of sub-section (5), 
re Lv : ^9°. whether m the service of the 1 [Crown] or not, who is ordinarily 
aen t in the cantonment or in the vicinity thereof. 

vacan ^ r / very election or nomination of a member of a Board and every 

in th n* .^membership thereof shall be notified by the Central Government 
mine Official Gazette.] 

^,o f hoards^in^speci^’l . 2 H 4 * C 1 ) Notwithstanding anything contained 

utns tances. in S. 13, if the Central Government is satisfied — 

(«) that, by reason of military operations, it is necessary, or 
ble. ' ' *]» that, for the administration of the cantonment, it is desira- 


1 Snk .• LEG. REF. 

1937. it,tu ted for ‘Government' by A.O., 

C. C. M .— 26 


2 See foot-note (2), page 200, supra. 

0 Words ‘after consultation with the Local 
Government' 6 mitted by A.O.. 1937. 
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, f n e Tf. ry in ' vhich lhere is m0re than one elected member,, 

there shall be a Vice-President elected by the elected members only and from 
among their number.] 


Term of office of Vice- u i 1 1 T,ie term of office of a Vice-President 
President*. sh * U be three >' ears the residue of his term of 

ottice as a member, whichever is less.] 

. (2) A \ ice-President may resign his office by notice in writing to the 
J resident and, on the resignation being accepted by the Board, the office shall 
become vacant. 


Duties of President. 2 “' ( *,) s hall he the duty of the President of 

every board — 

(a) unless prevented by reasonable cause, to convene and preside at all 
meetings of the Board and to regulate the conduct of business thereat; 

( b ) to exercise supervision and control over the financial and executive 

administration of the Board; 

(c) to perform all the duties and exercise all the powers specifically im- 
posed or conferred on the President by or under this Act ; and 

( d ) subject to any restrictions, limitations and conditions imposed by 
this Act, to exercise executive power for the purpose of carrying out the pro- 
visions of this Act and to be directly responsible for the fulfilment of the pur- 
poses of this Act. 

(2) The President may, by order in writing, empower the Vice-Presi- 
dent to exercise all or any of the powers and duties referred to in clause (c) of 
sub-section (1) other than any power, duty or function which he is by resolu- 
tion of the Board expressly forbidden to delegate. 

(3) The exercise or discharge of any powers, duties or functions delega- 
ted by the President under this section shall be subject to such restrictions, 
limitations and conditions, if any, as may be laid down by the President and to 
the control of, and to revision by, the President. 

. (4) Bvery order made under sub-section (2) shall forthwith be com- 
municated to the Board and to the 2[Otficer Commanding-in-Chief, the Com- 
mand]. 


Duties of Vice-President. 


23. It shall be the duty of the Vice-President of 
every Board — 


ta) in the absence of the President and unless prevented by reasonable 
cause, to preside at meetings of the Board and when so presiding to exercise 
the authority of the President under sub-section (1) of section 22. 

( b) during the incapacity or temporary absence of the President or 
pending his appointment or succession, to perform any other duty and exercise 
any other power of the President; and 

(c) to exercise any power and perform any duty of the President which 
may be delegated to him under sub-section (2) of section 22. 


The Executive Officer shall perform all the duties imposed upon him 
Dutiri nf *ii#» p„, ky or under this Act, and shall be responsible for the 

Officer the Execu,,ve custody Of all the records of the Board, and shall 

arrange for the performance of such duties relative to 
the proceedings of the Board or of any Committee of the Board or of any Com- 
mittee of Arbitration constituted under this Act, as those bodies may respec- 
tively impose on him, and shall comply with every requisition of the Board on 
any matter pertaining to the administration of the cantonment. 



LEG. REF. 

Substituted by Act XXIV of 1936. 


* Substituted by Act XXXV of 1926. 
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25. The Executive Officer may, in cases of emergency, direct the execu- 
tion of any work or the doing of any act which would 
Special power of the ordinarily require the sanction of the Board and the 
Executive Othcer. immediate execution or doing of which is, in his 

opinion, necessary for the service or safety of the public, and may direct that 
the expense of executing such work or doing such act shall be paid from the 
cantonment fund: 

Provided that — 

(a) ![ * * ] he shall not act under this section without the previous 

sanction of the President or, in his absence, of the Vice-President ; 

( b ) he shall not act under this section in contravention of any order of 
the Board prohibiting the execution of any particular work or the doing of any 
particular act ; and 

(c) he shall report forthwith the action taken under this section and the 
reasons therefor to the Board. 

Elccliotis. 

26. (1) a [* *] 3 [The Board or where a Board is not constituted in any 

Electoral rolls. place declared by notification under sub-section (1) 

. .. , . ,, • 3 to be a Cantonment, the Officer Commanding 

the station] shall prepare and publish an electoral roll showing the names of 
persons qualified to vote at elections to the Board. Such roll shall be prepared, 

Ihe rentrafr y PUb [' Shed ! n suc . h banner and on such date in each year as 
the Central Government may by rule prescribe J 

lone as ( fhe W r° Se T* appears in the fi "a> electoral roll shall, so 

and” no^ odie^persorTshall'be 'sVentUkd.' 1 6<1 *° ^ at a " e ' eCti ° n the Board ’ 

• . When a cantonment has been divided into wards, or the inhabitants 

" clat, S ril^ca1rr y a, b r e° 11 ^ int ° f °r ethS 

cribed the Cen^raT e ( l eCt ° ral rol ‘ is not Polished in any year on the date pres- 

tTiiLW' ° ld *■“" 

Qualification ol tlcclon. 

electors, namely as 

srasBif: 

sst ssssi-si,-# 

immediately pre^eding'the^fores^dateVesIded " 0t ( . Iess than twelve months 

aforesaid date— aroresaia date resided in the cantonment and on the 

or land in the c ant o nin e^t! oT a n in^ua'l^'l S S e SS n ,° r the lessee of any building 
not less than such amount,’ as the Central Cn ^ ca culated in su ch manner, and of 

00 is carrying on any business in tv, vernment ma Y by rule prescribe; or 
an annual income calculator, c i? the canton ment from which he derives 

o f not less than such^ount! 


or 


U L£ G. REF. 
Ac tXXlV h of e i93 h 6 ere iS a B ° ard ’ omitted 


! Omitted by Act XXIV of 1936. 
by Act XXIVof f 1936?” t0nm ' nt Authori ‘> 
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(iii) /[has passed the Matriculation or other equivalent examination! of 
any University established by law in British India; or examination] of 

2 [ (iv) is a person whose name is entered on the current electoral roll of 
the constituency of which the cantonment forms part for the purposes of the 
Central or Provincial Legislatures ; or] p 

2 (v) is a retired or pensioned officer, whether commissioned or non-com- 

missioned, of His Majesty s forces; 

(c) every person who has, "[for] a period of not less than twelve months 
immediately preceding the aforesaid date, resided in the cantonment and has 
3[ for] that period been assessed to income-tax. 

(2) A person, notwithstanding that he is otherwise qualified shall not 

entitled to be enrolled as an elector if he on the aforesaid date ’ f be 

(i) 4 [is not either a British subject, or a subject of an Indian Statel 

(ii) is less than 21 years of age, or J 

(iii) has been adjudged by a competent Court to be of unsound mind or 

(iv) is an undischarged insolvent, or 

(v) has been sentenced by a Criminal Court to imprisonment for a term 
exceeding 5 [two years] or to transportation 6[f or an offence which is declared 
bytheCentral government to be such as to unfit him to become an elector? 

X * ' w A has ,- b u CCn , s J e . nten “ d by a Criminal Court for any offence under 
Chapter IX-A of the Indian Penal Code: y der 

Provided that the Central Government may, by order in writing, remove 
any disqualification incurred by a person under clause (v). 

"[Provided further that any disqualification incurred by a person under 
clause (v) shall terminate on the lapse of three years from the expirv of the 
sentence or order.] * J 

(3) If any person having been enrolled as an elector in any elector'll 

roll subsequently becomes subject to any of the disqualifications referred to in 

clauses (.) (in) (iv) and (v) of sub-section (2), his name shall be removed 
from the electoral roll unless, in the case referred to in clause fv) the dUm.ali 
fication is removed by the Central Government. ' ^ a 

28. (1) Save as hereinafter provided, every person, not being 9[ a person 

Qualification for being a £ h * * . d , Vi ‘ ,° f ,h ? Crow " in India] 

member of the Board. wh ° se na "ie is entered on the electoral roll of a 

£ , cantonment shall be qualified for election as a memher 

of the Board in that cantonment. a mernDer 

of a Bo ( a 2 rd,Vf 0 he e - 0n Sha “ ^ qualified for clection or nomination as a member 

(a) has been dismissed from ^service of the Crown] and is debarred 
from re-employment therein, or ,s a dismissed servant of l’[ a Board or an 

Ac h0 i r ? 3 y 6 W " h ; " I 0 '" a ' o° m mencement of the Cantonments (Amendment) 
Authority’ underbids Accj ,P eidormed ‘ h <= P—rs and duties of a Cantonment 

competent iuthorityf fr ° m pr3Ctising 3 ' egal praCti,ioner b y order of any 


. c . . leg. ref. 

yytw for ' is a graduate’ by Act 

XXIV of 1936. 

! f ns erted by Act XXIV of 1936. 
of 1936 St,tUtcd for ‘during’ by Act XXIV 

* Substituted by Act XXXI of 1940. 

for ' six months’ by Act 

•AAl V of 1936. 

0 Inserted by Act XXIV of 1936. 

7 Words ’or has been ordered to find se- 


curity for good behaviour under Cr. P. Code, 
1898 omitted by Act XXIV of 1936. 

• 8 Inserted by Act XXIV of 1936. 

0 Substituted by Act XXIV of 1936 for 
words 'a stipendiary Magistrate or a military 
officer or a soldier 7 . 

10 Substituted for 'Government service’ by 
A.O., 1937. 

11 Substituted for 'the Cantonment Auth- 
ority’ by Act XXIV of 1936. 
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(c) holds any place of profit in the gift or at the disposal of the Board, 
or is a i[* *] police officer, or is the servant or employer of a member of the 
Board ; or 

( d ) is interested in a subsisting contract made with, or in work being 
done for, the Board except as a shareholder (other than a director) in an in- 
corporated company ; or 

2[(c/d) is an officer or servant, permanent or temporary, of a Board; or] 

( e ) is disqualified under any other provision of this Act : 

Provided that— 

(i) any of the disqualifications referred to in clauses (<z) and ( b ) may 
be removed by an order of the Central Government in this behalf ; and 

(ii) a person shall not be deemed to have any interest in such a contract 
or work as is referred to in clause (d) by reason only of his having a share or 
interest in — 

(а) any lease or sale or purchase of immovable property or any agree- 
ment for the same; or 

(б) any agreement for the loan of money or any security for the pay- 
ment of money only ; or 

(O any newspaper in which any advertisement relating to the affairs of 
the Board is inserted ; or 

the sale to the Board of any articles in which he regularly trades or 

*E; ha S fr ? n cnrw B 4 ? arC ° f any articles > to a value in either case not 
contract or R work 5 °° ^ aggregate in any year durin g the period of the 


Interpretation. 


28— 


29. For the purposes of sections 26, 27 and 


(«) “person” means an individual human being, and 

either himself nr S n? shad be deemed to pay a tax directly if he pays the tax 
Iinei himself or through a legally appointed agent. 

30. Notwithstanding anything hereinbefore contained, the Central Govern- 
Joint families, etc. ment ma >' make J ul es conferring on the manager or 


31. The Central Government may, either generally or specially for any 

gulating elections. rnl “ "" publication macules eoSnTwith^this 1 * Acj°to 
purpose of the holding of decani under this Act'namdy mat ‘ erS f ° r the 

cantonmUuntodasseVor 3 both 0 "'"" 1 int ° Wards ’ ° r of ihe -habitants of a 
wardo^as7of e per r son n s; ti0n of the "«™ber of members to be elected by each 

calculated for SfpurppLfo^ sechon^ 3 ' V3 ' Ue ° f bui,din e s and lands shall be 

„ [e] ‘the^egi 3 trat < ion I o/decto 3 s d the a no Ub, ' C3t ' 0n = 

and manner of holding elections and thJ of candidates, the time 
recorded; g e,ectlons and the method by which votes shall be 

electoral rolls o^aris^ng ouUf elecdons ^hl^h 61 ^ J" ^ hi f h di jPutes relating to 
duties of such authority and s la be decided, and the powers and 

— - autnonty and the circumstances in which such authority may 


i a . , leg. ref. 

Omitted by Act VII of 1925. 


of *1936^^ ° f S ’ 28 inserted by Act XXH 
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declare a casual vacancy to have been created or any candidate to have been 
elected ; 

(g) any other matter relating to elections or election disputes in respect 
of which the Central Government is empowered to make rules under this 
Chapter or in respect of which this Act makes no provision or makes insuffi- 
cient provision and provision is, in the opinion of the Central Government 
necessary. 

Members. 

32 No member of a Board shall vote at meeting of the Board *[or of 

any committee of the Board) on any question relating 
Member not to vote on lo his own conduct or on any matter, other than a 
matter in which he is mte- ma tt er affecting generally the inhabitants of the can- 

Testcd * tonment, which affects his own pecuniary interest or 

the valuation of any property in respect of which he is directly or indirectly 
interested, or of any property of or for which he is a manager or agent. 

33. Every member of a Board shall be liable for the loss, waste or rnis- 

application of any money or other property belonging 
Liability o mem ers. to the Board if such loss, waste or misapplication is 

a direct consequence of his neglect or misconduct while such member; and a suit 
for compensation for the same may be instituted against him either by the 
Board or by the 2[Central Government). 

34. 3 [(1) The Central Government may re- 

Removal of members. move from a Board any member thereof who — 

(a) becomes subject to any of the disqualifications specified in sub-sec- 
tion (2) of section 27, [or in section 28)*; or 

( b ) has absented himself for more than three consecutive months from 
the meetings of the Board and is unable to explain such absence to the satisfac- 
tion of the Board ; or 

(c) has knowingly contravened the provisions of section 32 ; nr 

( d ) being a legal practitioner, acts or appears on behalf of any other 
person against the Board in any legal proceedings or against the 5 [Crown) in 
any such proceeding relating to any matter in which the Board is or has been 
concerned, or acts or appears on behalf of any person in any criminal proceeding 
instituted by or on behalf of the Board against such person.) 

(2) The Central Government may remove from a Board any member 
who, in the opinion of the Central Government, has so llagrantly abused in any 
manner his position as a member of the Board as to render his continuance as 
a member detrimental to the public interests. 

6 [ ( 2 -A) The Central Government may, on receipt of a report from the 
Officer Commanding the station, through the Officer Commanding-in-Chief, the 
Command, remove from a Board any military officer nominated a member of the 
Board who is, in the opinion of the Officer Commanding the station, unable to 
discharge his duties as member of the Board and has failed to resign his office.) 

(3) No member shall be removed from a Board under this section 
unless he has been given a reasonable opportunity of showing cause against his 
removal. 

. 35. 7 [(1) A member removed under clause (b) of sub-section (1) [? r 

under sub-section (2-A)) 6 of section 34 shall, if 

Consequence of removal. otherwise qualified, be eligible for re-election or re- 

nomination. 


LEG. REF. 

1 Inserted by Act XXXI of 1940. 

• Substituted for 'Secretary of State for 
India in Council' by A.O., 1937. 

3 Substituted by Act XXVI of 1927. 

4 Substituted by Act XXXI of 1940. 


5 Substituted for 'Secretary of State in 

Council' by A.O., 1937. . . . A 

n S. 34, Sub-Sec. (2-A) inserted by Act 

XXXI of 1940. A . 

1 Section substituted by Act XX v I of 
1927. 
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(2) A member removed under clause (c) or clause (d) of sub-section 

(1) of section 34 shall not be eligible for re-election or nomination for the period 
during which, but for such removal, he would have continued in office. 

(3) A member removed under sub-section (2) of section 34 shall not be 
eligible for re-election or nomination until the expiry of three years from the 
date of his removal.] 

Servants. 

36. (1) No person who has directly or indirectly by himself or his part- 

ner any share or interests in a contract with, by or 
Disqualification of person on behalf of a Board or in any employment under, by 
as servant of Board. or on behalf of a Board, otherwise than as a servant 

of the Board, shall become or remain a servant of such Board. 

(2) A servant of a Board who knowingly acquires or continues to have 
directly or indirectly by himself or his partner any share or interest in a con- 
tract with, by or on behalf of the Board or, in any employment under, by or 
on behalf of, the Board, otherwise than as a servant of the Board, shall be 
deemed to have committed an offence under section 168 of the Indian Penal 
Code. 

(3) Nothing in this section shall apply to any share or interest in any 

contract with, by or on behalf of, or employment under, by or on behalf of a 

Board if the same is a share in a company contracting with, or employed by, 

or on behalf of, the Board or is a share or interest acquired or retained with 

the permission of the ^Officer Commanding-in-Chief, the Command,] in any 

lease or sale to, or purchase by, the Board of land or buildings or in any 
agreement for the same. 

. ir Every Person applying for employment as a servant of a Board 

shall, if he is related by blood or marriage to any member of the Board or to 
any person not being a menial servant, in receipt of remuneration from the 
Board notify the fact and the nature of such relationship to the appointing 
authority before the appointment is made, and if he has failed to do so his 

p?e P v°“done by him? 111 ^ With ° U ‘ Pre) ' U<liCe *° the validi ‘y of ^yt'hmg 

3 [36- A. Every officer or servant, permanent or temporary, of a Board 

Cantonment servant to be shal [. be \° b !L a P ub,ic servant within the 

deemed a public servant. meaning of the Indian Penal Code, and in the defini- 

r . .. , „ tion of “legal remuneration” in sectio-n 161 of that 

fofnJude W a 0 Boa?dT rnment ’' ’ ^ the PUrP ° SeS ° f this section - be d " emed 

Procedure. 

zj" E, ' ^, B ““— ; star. 

vi,Ud. hr TOul.Uo.1 mM “.hflS, £ ZTr thi, alp”'”"" “ be 


1 SiiKc*-. , leg. ref. 

* sSb-Ac te ^ y Ac * X *XV of 1926. 

• (4) of S. 36 inserted by Act 
C. C. M. — 27 


XXIV of 1936. 

* Sec. 36-A inserted by Act VII of 1925, 
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Provided that no business relating to the imposition, abolition or modi- 
fication of any tax shall be transacted at a meeting unless notice of the same 
and of the date fixed therefor has been sent to each member not less than seven 
days before that date. 

39. (1) The quorum necessary for the transaction of business at a meet- 

Quorum. "? g , of . a B °ard ‘[in which there is more than one 

elected member] shall be five or one-half of the 
number of members of the Board actually holding office at the time, whichever 
is the greater number. 

2[* * * * * *J 

2 [ ( l'A) The quorum necessary for the transaction of business at a 
meeting of the Board constituted under sub-section (5) of section 13 or under 
sub-section (1) of section 14, shall be two.] 

(2) If a quorum is not present, the President shall adjourn the meeting 
and the business which would have been brought before the original meeting if 
there had been a quorum present thereat shall be brought before, and may* be 
transacted at, an adjourned meeting, whether there is a quorum present or not. 

Presiding officer. 3 [40. In the absence of — 

(a) both the President and the Vice-President from any meeting of a 
Board in which there is more than one elected member, 

(fc) the President from a meeting of a Board constituted under sub- 
section (5) of section 13 or sub-section (1) of section 14, 

the members present shall elect one from among their own number to preside.] 

41. (1) Minutes of the proceedings of each meeting shall be recorded in 

a book and shall be signed by the President before the 

eS clos e of the meeting, and shall, at such times, and in 

such place as may be fixed by the Board, be open to inspection free of charge by 
any inhabitant of the cantonment. 

(2) Copies of the minutes shall, as soon as possible after each meeting, 
be forwarded for information to 4 [ the Officer Commanding-in-Chief, the Com- 
mand,] the Officer Commanding the District, the Officer Commanding the 
brigade area, 5[* *] the District Magistrate 6[and the Military Estates Officer]. 

42. Every meeting of a Board shall be open to the public unless in any 

case the President, for reasons to be recorded in the 
minutes, otherwise directs. 

43. (1) All questions coming before a meeting 

shall be decided by the majority of the votes of the 
members present and voting. 

(2) In the case of an equality of votes, the President shall have a second 
or casting vote. 

(3) The dissent of any member from any decision of the Board shall, if 
the member so requests, be entered in the minutes, together with a short state- 
ment of the grounds for such dissent. 

7 [43-A. (1) Every Board constituted under section 13 in a Class I Can- 

Committees for Bazaars- tonment or C, ? s ? 11 Cantonment shall appoint a 

committee consisting of the elected members ot me 
Board, the Health Officer and the Executive Engineer for the administration 
of such areas in the cantonment as the Central Government may, by notifica- 


Meetings to be public. 


Method of deciding ques- 
tions. 


LEG. REF. 

1 Inserted by Act XXIV of 1936. 

’ Proviso to sub-sec. (1) of S. 39 omitted 
and sub-sec. 1-A added by Act XXIV of 
1936. 

• S. 40 substituted by Act XXIV of 1936. 


4 Inserted by Act XXXV of 1926 
8 Word 'and* omitted by Act XXIV of 
1936. 

* Inserted by Act XXIV of 1936. 

7 S. 43-A inserted by Act XXIV of 1936. 
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tion in the Official Gazette, declare to be bazaar areas, and may delegate its 
powers and duties to such committee in the manner provided in clause (*) of 
sub-section (1) of section 44. 

(2) The Vice-President of the Board shall be the Chairman of the 
committee appointed under sub-section ( 1 ).] 

44. (1) A Board may make regulations con- 

Power to make regula- s istent with this Act and with the rules made there- 
tions. under to provide for all or any of the following 

matters, namely:— 

(a) the time and place of its meetings ; 

(b) the manner in which notice of the meeting shall be given ; 

(c) the conduct of proceedings at meetings and the adjournment of 

meCt \d) the custody of the common seal of the Board and the purposes for 
which it shall be used ; and 

(e) the appointment of committees for any purpose and the determi- 
nation of all matters relating to the constitution and procedure of such com- 
mittees, and the delegation to such committees, subject to any conditions which 
the Board thinks fit to impose, of any of the powers or duties of the Board 
under this Act other than a power to make regulations or bye-laws. 

(2) No regulation made under clause ( e ) of sub-section (1) shall take 
effect until it has been approved by the Central Government. 

(3) No regulation made under this section shall take effect until it has 
been published in such manner as the Central Government may direct. 

Joint action with other 45 . (J) A Board may- 

local authority. J 

(a) join with any other local authority — 

(1) in appointing a joint committee for any purpose in which they are 
jointly interested and in appointing a chairman of such committee; 

(ii) in delegating to such committee power to frame terms binding on 
the Board and such other local authority as to the construction and future 
maintenance of any joint work or to exercise any power which might be exer- 
cised by 1 [the Board or by such other local authority] ; and 

(iii) in making rules for regulating the proceedings of any such com- 
mittee relating to the purposes for which it has been appointed ; or 

(b) with the previous sanction of «[the Officer Commanding-in-Chief, 
the Command, and] the 3[p r ovincial Government concerned], enter into an 
agreement with any other local authority regarding the levy of any tax or toll 
whereby the said tax or toll respectively leviable by the 4 [Board and by such 

other local authority] may be levied together instead of separately within the 

limit s of the aggregate area comprising the areas subject to the control of the 
4 [Board and such other local authority]. 

( 2 ) If any difference of opinion arises between any 5[Board and other 
loca authority] acting together under this section, the decision thereon of the 

j " "'" red “ " 

other lieal ^ re -, the I el o teS l ° an octroi or terminal tax or toll, the 

other local author.ty with winch the Board has made such agreement shall have 


LEG. REF. 

ritWk 1‘tuted f°r ‘either of the said autho- 
rities by Act XXIV of 1936. 

8 * ns «ted by Act XXIV of 1936. 

vpr.rr!! b8t .}lv tc< * for the words “Local Go- 
vernment” by A.O., 1937. 


The words ‘Board and by such other 
local authority were substituted for the 
words 'authorities so contracting" and 
such authorities” respectively by Act XXIV 
oi lyjo. 

8 Substituted by Act XXIV of 1936. 
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‘ h n S T e P °; v ;t rs *° estab , 1,sh octr , oi and octroi stations and places for the 

collect'on of the terminal tax and terminal toll within the cantonment as it has 
within the area ordinarily subject to its control ; ' nas 

( b ) such other local authority shall have the same power of collecting 
such tax or toll in the cantonment, and the provisions of any enactment in ford 

In he%‘° the levy ° f Such d ax I ° r toU b y •“<* local a^ho"^ apply 

in the same manner, as if the cantonment were comprised within the area 

ordinarily subject to its control ; and n tne area 

(c) the total of the collection of such lax and toll made in the canton- 

ment and in the area ordinarily subject to the control of such other local autho- 
nty and the cos s thereby incurred shall be divided between the canton.nem fund 
and the fund subject to the control of such other local authority, in such pro- 
portion as may have been determined by the agreement. y P 

1 [45-A. Every Board shall, as soon as may be after the close of the year 

Report on administration. an( n °5 !i? tcr t ^ an ^ ate fixed in this behalf by the 
, . , Central Government, submit to the Central Govern 

ment througn theOfficer Commanding-in Chief, the Command, a report on^he ad- 
m.n.str 3 '° n °f the cantonment during the preceding financial year” in such form 
and containing such details as the Central Government may direct. The com- 
ments, ,f any, of the Officer Commanding-,',, -Chief, the Command, on such report 

shall be communicated by him to the B ,ard which shall be allowed a reasonable 
time to furnish a reply thereto and the comments together with the reply f 
any, shall be forwarded to the Central Government along with the report ) ’ 

Control. 

Power of Central Govern- T , t ^ 

ment to require production . * A " c Central Government *] may at 

of documents. an y time require a Board — 

correspondence, plan or other document in 

its possession or under its control ; 

;t° ^ urnish an y return, plan, estimate, statement, account or statistics 
relating to its proceedings, duties or works; 

(c) to furnish or obtain and furnish any report. 

47. The ’[Central Government or the Officer Coinmanding-in-Chief, the 
- Inspection. Command,] may depute any person in the service of 

( the*[Crown] to inspect or examine any department of 

Board and ml any , fr V ' CC ” I”' 1 und ^taken by, or thing belonging to a 

! e P c er ? on r so deputed access at all reasonable times to the 
menu the insrf °P ert 7 of '! le boar( l and to all records, accounts and other docu- 
Charge his duties ° ' Vh ' Ch ' C may consider necessary to enable him to dis- 

Power to call f°r d° c u- 48. 5). .j The Officer Commanding-in-Chief, 

’ . t J le Command, may, l>y order in writing — 

of the Board- ^ ^ b °° k ordocument in the possession or under the control 

if It reC1U,re , tllC P° ard to furnish such statements, accounts, reports and 
copies of documents relating to its proceedings, duties or works as he ihinks fit. 

49. If, on receipt of any information or report obtained under 6 fsection 46 

Power to require cxecu- ° F sectio , n 47 l° r scction 4 *. the 7[Central Govern- 
tion of work, etc. ment or tne Officer Commanding-in-Chief, the Com- 

mand,] is of opinion — 


LEG. REF. 

1 ?v 45 ; A . in ^ te ? by ftS 1 XXI V of 1936. 

. ,1 5Jf°I d A °Ioi h 7 e LoCaI Gov crnment' omit- 
ted by A u.f 1937. 

3 Substituted by Act XXXV of 1926 

4 Substituted for 'Government' by A.O., 


1937. 

5 Words "Governor-Genera! in Council 

or" omilted by Act XXIV of 1936 
4 Substituted by Act XXIV of 1936. 

7 These words were substituted by S. 5 
of Act XXXV of 1926. 
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(а) that any duty imposed on a Board by or under this Act has not been 
performed or has been performed in an imperfect, inefficient or unsuitable 
manner, or 

(б) that adequate financial provision has not been made for the perfor- 
mance of any such duty, 

'[it or] he may, 2 [* *] direct the Board, within such period as i[itor] he 
thinks fit, to make arrangements to 1 [ its or] his satisfaction for the proper 
performance of the duty, or, as the case may be, to make financial provision to 
1 [its or] his satisfaction for the performence of the duty: 

Provided that, unless in the opinion of the 3 [Central Government or the 
Officer Commanding-in-Chief, the Command, as the case may be), the immediate 
execution of such order is necessary, i[it or] lie shall, before making any 
direction under this section, give the Board an opportunity of showing cause 
why such direction should not be made. 

50. If, within the period fixed by a direction made under section 49, any 
r> , . , f action the taking of which has been directed under 

enforcement of° Section 5? at section has not been duly taken, the 3 [Central 
under section 49. Government or the Officer Commanding-in-Chief, 

. * be Command, as the case may be,] may make 

arrangements for the taking of such action, and may direct that all expenses 
connected therewith shall be defrayed out of the cantonment fund. 


51. (1) If the President dissents from any decision of the Board, which 

Power to override deci- h f- conside *' s prejudicial to the health, welfare or deci- 
sion of Board. pline ot the troops in the cantonment, he may, for 

writing reasons to be recorded in the minutes, by order in 

month and H h h H PenS, °! 1 n f a ( Ct T thereon f°r any period not exceeding one 
man nt m rhtf 'nf S %‘ 513 ?. 0rt . h r W . lth refer the matter to the Officer Com- 
where the Officer r hC Co ™ man ,f *t the reference being made, save in cases 

ffi-Chief ? nmm°T a r tld V n . g ‘ 6 D,Str,ct is himself the ° fficer Commanding- 
mand ni’ he mand ' for tIle Purposes of this Act,] through the Officer Com- 
manding the District, who may make such recommendations thereon as he thinks 


prejudicial Jn t . h h e e^ iS hr Ct h Ma . g L Strat r COnsiders any decision of a Board to be 

notice, direct the suspension of artinn P ^ esid . ent sball « on receipt of such 

allow of a communication beinp maHp n the dedSKin for a period sufficient to 

ing proceedings Ma g istra “ and of tak ~ 

m f°^ er . of ^ Officer Com- 

mand , ( n 0 g n m re f erene'e^ .Sdel Command^ The ° fficer Commanding-in-Chief, the 

section 51 or otherwise. Command, may at any time 5[* * *j 


• wlrd C ? r y 1 937 F ‘ 

L ° Cal 

‘ Z yA -°-- 1937 - 

• In 8 "l e i b y Act x of 1927. 

-S. ( 1 ) 0 f s. 52 ^ the words ‘on a 


recommendation made to him in this behalf 
Dy the Officer Commanding the District or 
where the Officer Commanding the District 
is himself the Officer Commanding-in-Chief, 
h . e J Command, for the purposes of this Act, 
ot his own motion” have been omitted by 
Act VII of 1931. 
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(a) direct that any matter or any specific proposal other than one which 
has been referred to the Central Government under sub-section (2) of section 
51 be considered or re-considered by the Board ; or 

( b ) direct the suspension, for such period as may be slated in the order, 
of action on any decision of a Board, other than a decision which has been refer- 
red to him under sub-section (1) of section 51, and thereafter cancel the suspen- 
sion or 1 1 after giving the Board a reasonable opportunity of showing cause why 
such direction should not be made], direct that the decision shall not be carried 
into effect or that it shall be carried into effect which such modifications as he 
may specify. 

(2) When any decision of a Board has been referred to him under sub- 
section (1) of section 51, the Officer Commanding-in-Chief, the Command, may, 
by order in writing, — 

(a) cancel the order given by the President directing the suspension of 
action ; or 

(b) extend the duration of the order for such period as he thinks fit; or 

(c) 2[after giving the Board a reasonable opportunity of showing cause 
why such direction should not be made, direct that the decision shall not be 
carried into effect or that it shall be carried into effect by the Board with such 
modifications as he may specify.] 


53. When any decision of a Board has been referred to the Central Gov- 
ernment under sub-section (2) of -ection 51, the 
Powers of Central Gov- (; en tral Government may, after consulting the Officer 

maS^nder'Uetlon'si. " * Commanding-in-Chief, the Command, by order in 

writing, — 

(a) direct that no action be taken on the decision ; or 

( b ) direct that the decision be carried into effect either without modifica- 
tion or with such modifications as it may specify. 


54. (1) If, in the opinion of the Central Government, any Board is not 

competent to perform or persistently makes default 
Supersession of Board. j n the performance of the duties imposed on it by or 

under this Act or otherwise by law, or exceeds or abuses its powers, the Central 
Government may 3 [* *] by an order published, together with the statement of 

the reasons therefor, in the Official Gazette, declare the Board to be incompetent 
or in default or to have exceeded or abused its powers, as the case may be, and 
supersede it for such period as may be specified in the order; 

Provided that no Board shall be superseded unless a reasonable opportu- 
nity has been given to it to show cause against the supersession. 

(2) When a Board is superseded by an order under sub-section (1) — 

(а) all members of the Board shall, on such dale as may be specified in 
the order, vacate their offices as such members but without prejudice to their 
eligibility for election or nomination under clause ( c ) ; 

(б) during the supersession of the Board, all powers and duties conferred 
and imposed upon the Board by or under this Act or otherwise by law shall be 
exercised and performed by the 4 [Officer Commanding the station] subject to 

such reservation, if any, as the Central Government may prescribe in this behalf ; 
and 

(c) before the expiry of the period of supersession elections shall beheld 
and nominations made for the purpose of reconstituting the Board. 


• LEG. REF. Governor-General in Council' omitted by A, 

1 Inserted by Act XXIV of 1936. O., 1937. 

* Substituted by Act XXIV of 1936. 4 Substituted by Act VII of 1925. 

Words 'with the previous sanction of the 
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Validity of proceedings. 

55. (1) No act or proceeding of a Board or of 

Validity of proceedings, a ny committee of a Board shall be invalid by reason 
€tc ‘ only of the existence of a vacancy in the Board or 

committee. 

(2) No disqualification or defect in the election, nomination or appoint- 
ment of a person acting as the President or a member of a Board or of any such 
committee shall vitiate any act or proceeding of the Board or committee if the 
majority of the persons present at the time of the act being done or the proceed- 
ing being taken were duly qualified members thereof. 

(3) Any document or minutes which purport to be the record of the 
proceedings of a Board or of any committee of a Board shall, if made and signed 
substantially in the manner prescribed for the making and signing of the record 
of such proceedings, be presumed to be a correct record of the proceedings of a 
duly convened meeting, held by a duly constituted Board or committee, as the 
case may be, whereof all the members were duly qualified. 


CHAPTER IV. 

Spirituous Liquors and Intoxicating Drugs. 

56. If within a cantonment, or within such limits adjoining a cantonment 

Unauthorised sale of spi- ’ T" 6 " 1 may - by "“‘ideation in the 

rituous liquor or intoxicat- w ™. cia Gazette dehne, any person not subject to 
ing drug. military or air-force law or any person subject to 

cr . , military or air-force law otherwise than as a military 

Ur?/. °Lu S ° dlCr f n ° W,ngly barters ,\ sells or supplies, or offers or attempts to 
bartei, sell or supply any spirituous liquor or intoxicating drug to or for the use 

of any soldier or follower or soldier’s wife or minor child without the written 

^dbvth;^ 1[ °!? cer Commanding the station] or of some person autho- 
rued by the 1 OffiGer Commanding the station to grant such permission he 

shall be punishable with fine which may extend to one hundred rupees! or with 

imprisonment for a term which may extend to three months, or with both. 

defined under seaioVst- ' " Cnt ' ^ a " yIimitS 

a military o^cer o’r a'sohlie^or' m "' tary - --We law otherwise than as 
( b ) the wife or servant of any such person or of a snlHi^r u- 

u" oTam-r eX T ° n l)ehalf ° f the 2 l C -‘ ral l Government o'rfor^he^rivate 

use of a military officer, more than one quart of anv snir,t„™,c 1 

than fermented malt-liquor, without the written permission of th^UrOffi 1 *^ 
Commanding the station] or of some person authodsed bv the r 

rnanding the station] to grant such permission, he or she shall d 1 ‘ T 
the case of a first offend with the fine which may extend , punishable, in 
‘" the case of a subsequent offence, with imprisonmen for a t y and * 

extend to three months, or with fine which n?ay expend to^: hundre'dTupeTs^ 


lc . .. , LEG. ref. 

Substituted by Act VII of 1925. 

Word ‘Central’ inserted by A.O., 1937. 

Set NOTES. 

undTr.. • ( 2 ).— Assessment proceedings 
Co nm?M ,nvalld constitution of Assessment 
A « a £. c not cur ed hy S. 55 (2). 1939 

A -M.L.J. 1. ‘Committee of aboard }' meaning 


of See 1939 A.M.L.J. 1. 

— Meaning of terms “ Barters ” 
9 BomL.R. 703=31 B. 523; 
-supplies ’ — Servant supplying liquor to 
master is no offence, 31 B. 523. ; “ Soldier ,” 
who is. 3 A. 214; “ Spirituous liquor Beer 
not such. 7 M.H.C. (App.) 15; “Sentence," 
wmppmg not proper under the section. Rat, 


216 


The Civil Court Manual (Imperial Acts). [S. 58 


58. ( 1 ) Any police officer or excise officer may, without an order from a 

magistrate and without a warrant, arrest any person 
Arrest of persons and whom he finds committing an offence under section 
seizure and confiscation of 55 or section 57 , and may seize and detain any spiri- 

the n t g wo f< last > 1 o , ?egoinrsec- tuous li <l uor or intoxicating drug in respect of which 
tions. su ch an offence has been committed and any vessels 

or coverings in which the liquor or drug is contained. 

(2) Where a person accused of an offence under section 56 has been 
previously convicted of an offence under that section, an officer in charge of a 
police station may, with the written permission of a Magistrate, seize and detain 
any spirituous liquor or intoxicating drug within the cantonment or within any 
limits defined under that section which, at the time of the alleged commission of 
the subsequent offence, belonged to, or was in the possession of, such person. 

(3) The Court convicting a person of an offence under section 56 or sec- 
tion 57 may order the confiscation of the whole or any part of anything seized 
under sub-section ( 1 ) or sub-section ( 2 ). 

(4) Subject to'the provisions of Chapter XLI1I of the Code of Crimi- 
nal Procedure, 1898, anything seized under sub-section (1) or sub-section (2) 
and not confiscated under sub-section (3) shall be restored to the person from 
whom it was taken. 


59. The foregoing provisions of this Chapter shall not apply to the sale or 

supply of any article in good faith for medicinal pur- 

or S sup"plied f fo“m e Jlianal P°«s by a medical practitioner, chemist or druggist 
purposes. authorised in this behalf by a general or special order 

of the 1 [Officer Commanding the station]. 


CHAPTER V. 

Taxation. 

Imposition of Taxation. 

2 [60. (1) The Board may, with the previous sanction of the Central Gov- 

. . ernment, impose in any cantonment any tax which, 

tion. nCra powcr 0 axa " under any enactment for the time being in force, may 

be imposed in any municipality in the province where- 
in such cantonment is situated : 

f [* *] 

, . (^) Any tax imposed under this section shall take effect from the date 

of its notification in the Official Gazette.] 

8[51. When a resolution has been passed by the Board proposing to im- 
Pr, min „ .. . P°se a tax under section 60, the Board shall in the 

proposals^ prC Im,nar> manner prescribed in section 255 publish a notice 

specifying — 

(u) the tax which it is proposed to impose ; 

(b) the persons or classes of persons to be made liable and the descrip- 
tion of the property or other taxable thing or circumstance in respect of which 
they are to be made liable ; and 

( c ) th e rate at which the tax is to be levied. 


1 c u • it LEG * R EF. 

1 Subshtuted by Act VII of 1925. 

1 Substituted by Act XXIV of 1936. 
Proviso to S. 60 omitted by A.O., 1937. 


cm- 


NOTES. 

Sec. 60. — Cantonment Committee 

e owered to levy tax on water Tax cannot 
e increased or varied without s a n c 1 1 on f r o m 
the Government. 20 S.L.R. 325 — 92 I.C. 361 
=1926 Sind 130. 
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Definition of "annual 
value." 


l [62. (1) Any inhabitant of the cantonment may, within thirty days from 

.. _ _ the publication of the notice under section 61, submit 

Objections and disposal to th e Board an objection in writing to all or any of 

1 crco ' the proposals contained therein and the Board shall 

take any objection into consideration and pass orders thereon by special resolu- 
tion. 

(2) If the Board decides to modify its proposals or any of them, it shall 
re-publish the modified proposals in the manner provided by section 61 indica- 
ting that the proposals are in modification of the proposals previously publish- 
ed ; and the provisions of sub-section (1) of this section shall apply to such 
modified proposals. 

(3) When the Board has finally settled the proposals, it shall submit* them 
along with the objections, if any, made in connection therewith to the Central 
Government through the Officer Commanding-in-Chief, the Command.] 

![63. The Central Government may authorise the Board to impose the tax 
T ... either in the original form or, if any objection has 

mposi ion o ax - been submitted, in that form or any such modified 

form as it thinks fit.] 

64. For the purposes of this Chapter “annual 
value” means — 

f Ca ^ ° t r?^. wa 7 stations, hotels, colleges, schools, hospitals, 

claim? nn? t ^ ul ^ in S s which a Board decides to assess under this 

* he u SUm obtained by adding the estimated present cost 
and fc h building to the estimated value of the land appertaining thereto, 

(b) in the case of a building or land not assessed under clause faf the 

U erein iT. urh'l I * h,< ? sach . buildin g (exclusive of furniture or machinery 
in rtf.. ? r . sucblan d is actually let or, where the building or land is not let or 

reasonably 'be expecte^folet fromye^to ytar - han ^ ^ Value ' migh * 

M less* 1 amount 

65. ( 1 ) Save as otherwise expressly provided in the notification imposing 

Incidence of taxation. buildinoc nrT h* I as ? e * sed J on ‘be annual value of 
rily upon the actual occupier of X d f S ° r ° f b °‘ h sha11 be leviable prima- 
ed, if he is the owner of tie bu ldin« T/./ ?°" V h ! C , h the said ta * is assess- 
other lease 3 [granted bv or on hehiif t bolds them on a building or 

building lease from anyperson ° f the 4 [Crown] or] the Board or on a 

namely In a " y ° ther case - the *« *«11 be primarily leviable as follows, 
(a) if the property is let, upon the lessor ; 

(0 'if Pr ° Perty iS S ^' let ’ UP ° n the su P erior 'essor; 
same vests. f thc Pr ° perty 18 Unlet ' u ?° n ‘be person in whom the right to let the 

Person prinurily^lUble^here may be re^ due ° n account of such tax from the 

the buildingsor landsinreTp/cto/Xch^ ‘be occupier of any part 

F OI wtllch the tax is due such portion of the 


i » j CEG. REF - 
■iSSEffg 911936. 


fjJjJ* in Council or from' by Act XXIV of 


; Jnwrted by Act XXVI of 1927 19 * 6 ' UJnuAAlv 01 

u bstitutcd for ‘from the Secretary of wl ! r H®r Secr ? tar y of State in Council* the 
C C, M.— 28 y Word Crown substituted by A.O., 1937. 
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sum due as bears to the whole amount due the same ratio which the rent 
annually payable by such occupier bears to the aggregate amount of rent so 
payable in respect of the whole of the said buildings or lands, or to the aggre- 
gate amount of the letting value thereof, if any, stated in the authenticated 
assessment list. 

(4) An occupier who makes any payment for which he is not primarily 
liable under this section shall, in the absence of any contract to the contrary, 
be entitled to be reimbursed by the person primarily liable for the payment, 
and, if so entitled, may deduct the amount so paid from the amount of any rent 
from time to time becoming due from him to such person. 

Assessment List. 

66. When a tax i[ assessed] on the annual value of buildings or lands or 

both is imposed, the Board shall cause an assess- 
Assessment list. ment list of all buildings or lands in the cantonment, 

or of both, as the case may be, to be prepared in such form2 as the Central 
Government may by rule prescribe. 

67. When the assessment list has been prepared, the Board shall give 

public notice thereof, and of the place where the 
Publication of assessment list or a copy thereof may be inspected, and every 

,st * person claiming to be the owner, lessee or occupier 

of any property included in the list, and any authorised agent of such person, 
shall be at liberty to inspect the list and to make extracts therefrom free of 
charge. 

68. (1) The Board shall, at the same time, give public notice of a date, 

not less than one month thereafter, when it will 
lis^ CVIS,0n ° f assessment proceed to consider the valuations and assessments 
1S ' entered in the assessment list, and, in all cases in 

which any property is for the first time assessed or the assessment is increased, 
it shall also give written notice thereof to the owner and to any lessee or 
occupier of the property. 

(2) Any objection to a valuation or assessment shall be made in writing 
to the Board before the date fixed in the notice, and shall state in what respect 
the valuation or assessment is disputed, and all objections so made shall be 
recorded in a register to be kept for the purpose by the Board. 

(3) The objections shall be inquired into and investigated, and the per- 
sons making them shall be allowed an opportunity of being heard either in 
person or by authorised agent, by an Assessment Committee appointed by the 
Board. 

(4) The Assessment Committee shall consist of not less than thre e per- 
sons, and 3[* *] it shall not be necessary to appoint to the Assessment Com- 
mittee any member *[of the Board]. 


LEG. KEF. 

1 Inserted by Act XXVI of 1927. 

■ For such form for Shillong Cantonment, 
see Assam Gazette, 1925, Pt. 11, p. 904. 

1 Words 'where there is a Board’ omitted 
by Act XXIV of 1936. 

4 Substituted for ’thereof' by Act XXIV 
of 1936. 

NOTES. 

Secs. 66 and 104. — When a list fails to show 
that which the law expressly directs, it 
should show, there is an illegality and not 
merely an irregularity such as might be con- 
doned under S. 104 of the Act. Hence the 
omission to enter in the list framed under 


S. 66 of the Act, the amount of the assess- 
ment is an illegality affecting the merits of 
the case. 1939 A.M.L.J. 1. 

Sf.c. 68 (3).— Where the Cantonment Board 
appointed an Assessment Committee under 
S. 68 (3) to which nominations were permit- 
ted to be made by persons not belonging to 
the Cantonment Board, the Committee is not 
a validly constituted one. But the defect 
is not cured by S. 55 (2) of the Act tor the 
words 'Committee of a Board occurr ng 
therein means only a Committee appoint e 
by the Cantonment Board under S.44 ( ‘Mel 
of the Act. Hence the assessment proceed- 
ings of the Board are illegal. 1939 A.M.L.J. 
1 . 
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69. (1) When all objections made under section 68 have been disposed of, 

and the revision of the valuation and assessment has 
Authentication of assess- b een completed, the assessment list shall be authenti- 
ment lst * cated by the signature of the members of the Assess- 

ment Committee who shall, at the same time, certify that they have considered 
all objections duly made and have amended the list so far as is required by their 
decisions on such objections. 

(2) The assessment list so authenticated shall be deposited in the office 
of the Board, and shall there be open, free of charge, during office hours to all 
owners, lessees and occupiers of property comprised therein or the authorised 
agents of such persons, and a public notice that it is so open shall forthwith be 
published. 

70. Subject to such alterations as may thereafter be made in the assess- 
.. . , ment list under the provisions of this Chapter and to 

sessment lfst. Va UC ° ^ le resu H of any appeal made thereunder, the entries 

in the assessment list authenticated and deposited as 
provided in section 69 shall be accepted as conclusive evidence — 

(i) for the purpose of assessing any lax imposed under this Act, of the 

annua va uc or other valuation of all buildings and lands to which such entries 
respectively refer, and 

(ii) for the purposes of any tax imposed on buildings or lands, of the 
relates 1 * ° f ^ SUCh taX leviable hereon during the year to which such list 

meatYisf mCnt ° f assess ' HO) The Board may amend the assess- 

' , . . ment list at any time — 

.» s* r pmon wh °” »“*■>* 

«*. prop '" y •« "•« ■*» «■ 

ously valL b H y n a r 1 l < ;l ng t 5 e ., aSSeSS , m ? nt any P ro P er ty Which has been errone- 

pan of the Board nr f tK A Ug fraud ' acc,d,;nt ° r mi^ke, whether on the 
pa ot the Board or of the Assessment Comm.ttee or of the assessee, or 

been "" reasSessin S an y P ro P er ty the value of which has 

the occupier": ** ° £ 2 ‘ 3X payable b >' an occupier, by changing the name of 

Er.f.-!' rr™ sr-s-?* "rr 

commencement of the year in which the assessments mad e P Pn ° r 

S'“'r • h i 

month that it proposes to make the^mtnXentT* ° f ' eSS tHan ° n£ 


objection to the Bodin' writing befwthe ti^e fix^d"^"* m3y tender 

be allowed an oDoortunitv nf hJrJ L _ me fixed . ln the notice, and : 


q n 

be allowed an opportunity'o'f befne'heardb' 6 Ume 6x6(1 in the notice, and shall 

by authorised agent m SUpport of lhe same in person or 

72. The Board shall gJW .new assessment list at least once in every 
«»»m P enUi‘s°t n ° f " ew as ’ sections 66 'to 71 shall annW IT ^ provision t s . of 

annlv bnail a PP J y m like manner as they 

ment list for the first time. purpose of the preparation of an assess- 


i Pr LEG. REF. . t . 

resent subjections (1) a „d (1. 0) have ofs. VI byXfxxfvof 0 /^ 3ub ' S ' C ' (1> 
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73. (1) Whenever the title of any person primarily liable for the pay- 

ment of a tax on the annual value of any building or 
Notice of transfers. land to or over suc h building or land is transferred, 

the person whose title is transferred and the person to whom the same is trans- 
ferred shall, within three months after the execution of the instrument of 
transfer or after its registration, if it is registered, or after the transfer is 
effected, if no instrument is executed, give notice of such transfer to the 
Executive Officer. 


(2) In the event of the death of any person primarily liable as afore- 
said, the person on whom the title of the deceased devolves shall give notice of 
such devolution to the Executive Officer within six months from the death of 
the deceased. 

(3) The notice to be given under this section shall be in such form as 
the Executive Officer may direct, and the transferee or other person on whom 
the title devolves shall, if so required, be bound to produce before the Executive 
Officer any documents evidencing the transferor devolution. 

(4) Every person who makes a transfer as aforesaid without giving 
such notice to the Executive Officer shall continue liable for the payment of all 
taxes assessed on the property transferred until he gives notice or until the 
transfer has been recorded in the registers of the Board, but nothing in this 
section shall be held to affect the liability of the transferee for the payment of 
the said tax. 

l[(5) The Executive Officer shall record 2 [cvery transfer on devolution] 
of title notified to him under sub-section (1) on sub-section (2) in the assess- 
ment list and other tax registers of the Board.] 

74. (1) If any building is erected or re-erected within the meaning of 

__ . . 4 . . section 179, the owner shall give notice thereof to the 

buildings. ° crec ,on ° Executive Officer within thirty days from the date of 

its completion or occupation, whichever is earlier. 

(2) Any person failing to give the notice required by sub-section (1) 
shall be punishable with fine which may extend to fifty rupees or ten times the 
amount of the tax payable on the said building, as erected or re-erected, as the 
case may be, in respect of a period of three months, whichever is greater. 


Remission and Refund. 


75. If any building 

Demolition, etc., of build- 
ings. 

the annual value thereof] 


is wholly or partly demolished or destroyed or other- 
wise deprived of value, the Board may, on the appli- 
cation 3 [in writing) of the owner 4[or occupier], 
remit or refund such portion of 6 [any tax assessed on 
as it thinks fit. 


76. In a cantonment 6 [* *], when any building or land has remained 
R , vacant and unproductive of rent for7[sixty] or more 

° ax * consecutive days 8 [* *], the Board shall remit or 

refund, as the case may be, such portion of 6 [any. tax assessed on the annual 
value thereof] ®[* *], as'may be proportionate to the number of the days during 
which the said building or land has remained vacant and unproductive of rent. 


LEG. REF. 

1 Inserted by Act XXIV of 1936. 

• Substituted by Act XXXII of 1940. 

• Inserted by Act VII of 1931. 

4 Inserted by Act XXIV of 1936. 

8 Substituted by Act XXVI of 1927. 

• Words ‘other than a hill cantonment’ 


omitted by Act XXIV of 1936. vvn . 

7 Substituted for 'ninety' by Act XXIV 

8 Words ‘during any year^ omitted by Act 

XXIV of 1936. . . 

• Words 'and payable in respect of that 
year’ omitted by Act XXIV of 1936. 
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77. For the purpose of obtaining a partial remission or refund of tax, the 

. owner of a building composed of separate tenements 

in assessment 'list’o* detaUs ^ >-equest the Board, at the time of the assessment 
of buildings. ot t,ie building, to enter in the assessment list, in 

addition to the annual value of the whole building, a 
note recording in detail the annual value of each separate tenement. When any 
tenement, the annual value of which has been thus separately recorded, has 
remained vacant and unproductive of rent for if sixty] or more consecutive days 
2 [* *], such portion of 3 [any tax assessed on the annual value of the whole 
building *[* *] shall be remitted or refunded as would have been remitted or 
refunded if the tenement had been separately assessed. 

6 [77-A], 3[No remission or refund under 6[* *], section 76, or section 

77] shall be made unless notice in writing of the 

tA liA n i if An a * lU A 7 f .i. « 1 < . 1 i • i i • « « 


XT . . "J oc maue umess nonce in writing of the 

circumstances* ^In*" wVich 'Lc an , “f bu |! din ^’ land or tenement has become 
remission or refund is vaca ^ a " d unproductive of rent] has been given to 
claimed. ^°. ard » and no remission or refund shall take 

r c . a \ c ii , e “ ect * n respect of any period commencing more than 
fifteen days before the delivery of such notice. * 

78. (1) For the purposes of sections 76 and 77 no building, tenement or 

What buildings, etc., are am S , be deemed vacant if maintained as a plea- 
to be deemed vacant. sure r ^ sort or town or country house, or be deemed 

sr** rish ' - £„ g 

■~S2Wss.fi 

(1) The owner of any building, tenement or land in respect of which 

Notice to be given of section*'^ 11 or refund of tax has been given under 
every occupation of vacant sectlon 76 or section 77 shall give notice of the re- 

;;,T; f 3aM«.fsss4!ssr i - - 

is 

to ten times the amount of the said tax, whichever sum is greater!^ rUpeeS ' or 

e on Immovable Property 

lamf X ? Olftnd re anti 

on *» charge fhebui Idhtg oH^nT" 1 ther60n , be a Arslcharge u^on 

o, t Octroi , Terminal Tax and Toll . 

1. Every person bringing or receiving any goods, vehicles or animals 

goods, etc 0 " ° f imported ^t'erin'inil'"^ uTe^hl “ ^hjcl/d^roi 

. required bv an off; a °. ls ^ evia ble, shall, when so 

ment Authority in this behalf so far as m k U ' y authorised b y the Canton- 
amount of tax chargeable— ’ y be nece ssary for ascertaining the 

X Q . . leg. REF. 

of 1936 St,tUtcd for “ N ^ety*' by Act XXIV 

4 XXIV oM936. g any ycar " om bted by 
4 W^ 8 i it « tcd i b y Act XXVI of 1927 

lumbered by Act XXVI of 1927. 


ted by AcTvi^of 1931^ 7S ” om “- 

which ^ SL tU | ed *°J„ ' vords “circumstances in 
which it is claimed" by Act VII of 1931. 

Inserted by Act XXIV of 1934. 

c o. T . . notes. 

bEC. el. Liability to Octroi duty of goods 
passing through cantonment. 22 Bom, 843 
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(a) permit that officer to inspect, examine or weigh such goods, vehicles 
or animals ; and 

( b ) communicate to that officer any information, and exhibit to him any 
bill, invoice or document of a like nature, which such person may possess relat- 
ing to such goods, vehicles or animals. 

82. (1) Any person who takes or attempts to take past any octroi station 

or any other place appointed within a cantonment for 
Evasion of octroi or collection of octroi, terminal lax or toll any goods, 
terminal tax. vehicles or animals, on account of which octroi, 

terminal tax or toll is leviable and thereby evades, or attempts to evade, the 
payment of such octroi, terminal tax or toll, and any person who abets any such 
evasion or attempt at evasion, shall be punishable with fine which may extend 
either to ten times the value of such octroi, terminal tax or toll, or to fifty 
rupees, whichever is greater, and which shall not be less than twice the value of 
such octroi, terminal tax or toll, as the case may be. 

(2) In case of non-payment of any octroi or terminal tax or toll on 
demand, the officer empowered to collect the same may seize any goods, vehicles 
or animals on which the octroi, terminal tax or toll is chargeable or any part or 
number thereof which is of sufficient value to satisfy the demand l[and shall 
give a receipt specifying the items seized). 

(3) The Board, after the lapse of five days from the seizure, and after 
the issue of a notice in writing to the person in whose possession the goods, 
vehicles or animals were at the time of seizure, fixing the time and place of sale, 
may cause the property so seized, or so much thereof as may be necessary, to be 
sold by auction to satisfy the demand and any expenses occasioned by the 
seizure, custody and sale thereof, unless the demand and expenses are in the 

meantime 'paid: 

Provided that the Executive Officer may, in any case, order that any 
article of a perishable nature which cannot be kept for five days without serious 
risk of damage, or which cannot be kept save at a cost which, together with the 
amount of octroi, terminal tax or toll, is likely to exceed its value, shall be sold 
after the lapse of such shorter time as he may, having regard to the nature of 
the article, think proper. 

(4) If, at any time before the sale has begun, the person whose property 
has been seized tenders to the Executive Officer the amount of all expenses in- 
curred and of the octroi, terminal tax or toll, the Executive Officer shall release 
the property seized. 

(5) The surplus, if any, of the ?ale-proceeds shall be credited to the 
cantonment fund, and shall, on application made to the Board within one year 
after the sale, be paid to the person m whose possession the property was at the 
time of seizure, and, if no such application is made, shall be the property of the 
Board. 

83. It shall be lawful for the Board, with the previous sanction of the 

2[Officer Commanding-in-Chief, the Command,] to 
x^r toU^ oclro *‘ tcrm ' nal lease the collection of any octroi, terminal tax or toll 
ax or ° for any period not exceeding one year; and the lessee 

and all persons employed by him in the management and collection of the octroi, 
terminal tax or toll shall, in respect thereof, — 

(a) be bound by any orders made by the Board for their guidance; 

( b ) have such powers exerciseable by officers or servants of the Boar 
under this Act as the Board may confer upon them ; and 

(c) be entitled to the same remedies and be subject to the same respon 

sibilities as if they were employed by the Board for the management and colicc- 
tion of the octroi, terminal tax or toll, as the case may be: 

LEG. REF. * Substituted by Act XXXV of 1926. 

1 Inserted by Act XXIV of 1936. 
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Provided that no article distrained may be sold except under the orders 
of the Board. 

Appeals. 

84. (1) An appeal against the assessment or levy of, or against the refu- 

. sal to refund, any tax under this Act shall lie to the 

ment pca S agamSl assess_ District Magistrate or to such other officer as may 

be empowered by the Central Government in this 

behalf : 

Provided that, where, J [* *] the person to whom the appeal would ordin- 
arily lie is, or was when the tax was imposed, a member of the Board the 
appeal shall lie to the Commissioner of the Division, or, in a Province where 
there are no Commissioners, to the District Judge. 

r ° n l u C ' lear ’ I ? g ,°^ ? n a PP ea l under this section, any question as to 

the liability to, or the principle of assessment of, a tax arises on which the officer 

hearing the appeal entertains reasonable doubt, he may, either of his own motion 
or on the application of the appellant, draw up a statement of the facts of the 
case and the point on which doubt is entertained, and refer the statement with 
his own opinion on the point for the decision of the High Court 

as sk.tsss s xlvi ->' 

Costs of appeal. rrotinn ap P eaI - the < i 0StS sha11 be in the dis- 

cretion ot the officer hearing the appeal. 

86. If the Board fails to pay any costs awarded to an appellant within 

r d, / S u aft ST the date of the order for pay mem 

tb ^ e0f ', the offi oer awarding the costs may order the 
tonment fund to pay the amount. Vmg the CUSl ° dy ° f thc ba,al ' ce of the can- 

" i,i0nS ° f ri8ht *; unde 8 r 7 this N C°ha a p P t P er a un^ be heard “ d ^mined 

building^ oHandsm both, 'brought 1 within thTny^ay^ntmaf! 6 3 ", 11 U a , ’ va,ue of 
authentication of the assessment list under section 69 ' - hC d ? 1 ' 2 of the 

requisite for obtaining a copy of the relevant entries ihir*^ a S1VE of tbe time 
may be, within thirty days of the date on which an erem), or, as the case 

under section 71, and, in the case of any otheJ tax finaIIy made 
the date of the receipt of the notice of assessment or of ***** ” eXt after 

or, if no notice has been given, within thirtv d™ c a terat,on of assessment 
presentation of the first bill in reject thereof 7 y " eXt after the date of the 

Provided that an appeal may be admitted 
period prescribed therefor by this section if th~ ie ex P*ration of the 

before whom the appeal is preferred hat he h a V api 2 ,,ant ^fies the Court 
ferring it within that period ; at he had suffi «ent cause for not pre- 


Recovery of costs from 
board. 


i J LEG. REF. 

Act XXIV ofM* U B ° ard a " d ' ° miUed by 

Sec m t. • NOTES - 

of the ' ,S aVery ", arr °w construction 

urn«?°j S assessment and ‘levy*, if S 84 
on " i l l Ued . to . mean ‘hat an appeal li« 


peny e or°aue«;nn IUa i io ? s °. f in —ovable pro 
c qa • Questions of the legality of 'i tqv 

app^ann Inc!*} Se £ li °". WarigV” 

lion on the Ca r eS * ? or 1 ,s there any restric 
(Ibid) A c. ,8 /° Un / S *° r such an appeal 

against ".he ‘^u an lu ^ ZTlJ'ol °J V' by’Yhe r/come-UxOm ce^ « 

roeaniYmn h ° f i,s -Position. ^Lev/ £o„, S PP ‘ aU “ H. 

* ,m Position. but nnf -- y . Should either make as many references a- 

ence'i^ C appe ? ls V° r should y make a refer 
ence m one of them and then decide th< 

1939 A.M?L r j. a i Ce W ‘ th tHc answer received 


mean. ; " ‘cgauty ot its imposition. •Levy’ 
imoofi** mpo * ,t,on - but not merely general 

»"Kn 0 thS •V. a M bu f "lx" Particular tmpo- 

L T io n c ^dividual affected 1938 A \f 
1 8. It 13 difficult to hold that S. 84 
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( b ) the amount, if any, in dispute in the appeal has been deposited by the 
appellant in the office of the Board. 

88. The order of an appellate authority confirming, setting aside or 

modifying an order in respect of any -valuation or 
Finality of appellate assessment or liability to assessment or taxation shall 
orders - be final: 

Provided that it shall be lawful for the appellate authority, upon appli- 
cation or on its own motion, to review any order passed by it in appeal if appli- 
cation in this behalf is made within three months from the date of the original 
order. 

Payment and Recovery of Taxes. 


89. Save as otherwise expressly provided under this Act, any tax imposed 

under the provisions of this Act shall be payable on 
Time and manner of pay- suc h dates and in such instalments, if any, as the 
ment of taxes. Board may, by public notice, direct. 

90. (1) When any tax has become due, the Executive Officer shall cause 

to be presented to the person liable for the payment 
Presentation of bill. thereof a bill for the amount due. 

(2) Every such bill shall specify the particulars of the tax and the 
period for which the charge is made. 

91. (1) ^ the amount of the tax for which any bill has been presented 

is not paid to the Board within thirty days from the 
Notice of demand. presentation thereof, the Executive Officer may cause 

to be served upon the person liable for the payment of the same a notice of 
demand in the form set forth in Schedule I. 

(2) For every notice of demand which the Executive Officer causes to 
be served on any person under this section, a fee of such amount, not exceeding 
one rupee, as shall in each case be fixed by the Executive Officer, shall be pay- 
able by the said person and shall be included in the costs of recovery. 

92. (1) If the person liable for the payment of any tax does not, within 

thirty days from the service of the notice of demand, 
Recovery of tax. p d y t ^ e am0 unt due, or show sufficient cause for non- 

payment of the same tot e satisfaction of the Executive Officer, such sum, with 
all costs of recovery, may be recovered under a warrant, issued in the form set 
forth in Schedule II, by distress and sale of the movable property of the 
defaulter: 

Provided that the Executive Officer shall not recover any sum the liability 
for which has been remitted on appeal under this Chapter. 

(2) Every warrant issued under this section shall be signed by the 
Executive Officer. 



Distress. 


(1) It shall be lawful for any servant of the Board to whom a 

warrant issued under section 92 is addressed to dis- 
train, wherever it may be found *[ in the cantonment], 


LEG. REF. 

1 Inserted by Aci XX l V of 1936. 

NOTES. 

Secs. 84 and 83. — The jurisdiction of the 
Civil Court is excluded in all matters relat- 
ing to any valuation, assessment, liability to 
assessment or taxation by a Cantonment 
Board. And if a decree is passed granting 
an injunction against the Board in respect of 
any such matter, it is wholly without juris- 
diction and ultra vires and cannot be put 
into execution. 144 I.C. 1016=1933 A.L.J. 
162=1933 All. 163; 1937 Sind 30S. See also 


19 9 A.M.L.J. 1. 

Sec. M.—See 144 I.C. 1016=1933 All. 163, 
cited under S 84, supra. In cases where 
the plaintiff is demanding a refund of the 
amount of assessment or tax levied under 
the Cantonments Act, if the Court is of 
opinion that the tax is ultra vires of the Act, 
then the Civil Court will have jurisdiction. 
If however the Court is of opinion that the 
tax is intro vires of the Act, then it would 
not be open to the Civil Court to go into the 
question whether the tax is Excessive or 
whether it has been rightly ley*cd. 1°4 I.C. 
469=41 P.L.R. 597=1939 Lah. 147. 
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any movable property of i[or standing timber, growing crops or grass belonging 
to] the person therein named as defaulter, subject to the following conditions, 
exceptions and exemptions, namely : — 

(a) the following properly shall not be distrained: — 

(i) the necessary wearing apparel and bedding of the defaulter, his wife 
and children, 

(ii) tools of artisans, 

(iii) books of accounts, or 

(iv) when the defaulter is an agriculturist, his implements of husbandry, 

seed-grain, and such cattle as may be necessary to enable the defaulter to earn 
his livelihood ; 

{b) the distress shall not be excessive, that is to say, the property dis- 
trained shall be as nearly as possible equal in value to the amount recoverable 
under the warrant, and if any property has been distrained which, in the opin- 
ion of the Executive Officer, should not have been distrained, it shall forthwith 
be returned. * 


(2) The person charged with the execution of a warrant of distress shall 
forthwith make an inventory of the property which he seizes under such 
warrant, and shall, at the same tune, give a written notice in the form set forth 
in Schedule III to the person in possession thereof at the time of seizure that 
the said property will be sold as therein mentioned. 

94. (1) When the property seized is subject to speedy and natural decay. 

Disposal of distrained "hen odd .? XPenSe ° f kee P in S custody is,’ 

property. hen added to the amount to be recovered, likely to 

notice to the person in who^^posses'sion'lhe 5* E f XCCutive ? ffic . er sh *H give 
that it will be sold at once, and shall Le?l tlSZOv y . "T at * ,e t,me . of seizure 
the amount mentioned in the warrant is forthwith pfid. Y P “ b * C auCtIOn unless 

Officer! or disdlar^^ b >’ Executive 

named in the notice served under ^ub- section (2) of \e ° f period 
he auction by order of the Executive Officer. * * 93 ’ be solcI b y P ub " 

(3) The surplus of the sale-proceeds if anv . 

othe cantonment fund, and notice of such credit sha hw h Y " edited 
hme to the person from whose possession throne tv L FT" * Same 
same is claimed by written application to the Board withfn ^ n taken ’ and ’ lf ,he 
date of the notice, a refund thereof shall be made to such y£ Y fr0m the 

not claimed within one year as aforesaid shall be the property of ‘th^Bn SU [ PlUS 

« “ aTu T t n» " " 

( ) the Executive Officer has reason to believe that 

Recovery from a person f , ron ' ' vho ™ any sum is due 2for,s a hn,,r . y , perSOn 
about to leave cantonmen? on acc °unt of any tax ii about to T'"" 

Kxr c U the cantonment he mav * aoout to remove from 

by such person of the sum so due or about to bernml ^ the Ir ? mediate Payment 
the same to be served on such person. bec ° me due ’ and cause a bill for 

, (2) If, on the service of such bill curl* 

the sum so due or about to become due pc son does not forthwith pay 

itsh n nd S V C the manner hereinbefore provid!^" 1 e Ieviable b y dis- 

shall not be necessary to serve upon tl n m th,S Cha P ter » except that 

dcla T rant for distr ^ a " d sale ^may be issued" Y/executed without Tny 

1 Inserted by Act* XXI V^f 1936. 

C. C. M.— 29 


2 Inserted by Act VIII of 1930. 
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96. Instead of proceeding against a defaulter by distress and sale as here- 
inbefore provided in this Chapter, or after a defaulter 
Power to institute suit has been so proceeded against unsuccessfully or with 
for recovery. only partial success, any sum due or the balance of 

any sum due, as the case may be, from such defaulter on account of a tax 
may be recovered from him by a suit in any Court of competent jurisdiction. 

Special Provisions relating to Taxation. 

97. Every Board shall be deemed to be a 
Power to prohibit or Municipal Committee for the purposes of the Munci- 
exempt from taxation. pa) Taxation Act, 1881. 

% 

98. A Board may make special provision for the cleansing of any factory, 

hotel, club or group of buildings or lands used for 
Power to make special an y one purpose and under one management, and may 
provision for conservanc> a S p ec j a j ra t e and the rates and other conditions 

in certain cases. for periodical payment thereof, which shall be deter- 

mined by a written agreement with the person liable for the payment of the 
conservancy or scavenging tax in respect of such factory, hotel, club or group 
of buildings or lands: 

Provided that, in fixing the amount, proper regard shall be had to the 
probable cost to the Board of the services to be rendered. 

99. (1) When, in pursuance of section 98, a Board has iixed a special rate 

for the cleansing of any factory, hotel, club or group 
Exemption in the case of G f buildings or lands, such premises shall be exempted 
buildings. from the payment of any conservancy or scavenging 

tax imposed in the Cantonment. 

(2) The following buildings and lands shall be exempt from any tax on 
property, namely 

(a) places set apart for public worship and either actually so used or 
used for no other purpose ; 

(b) buildings used for educational purposes and public libraries, play- 
grounds and dharmsalas which arc open to the public and from which no income 
is derived ; 

(c) hospitals and dispensaries maintained wholly by charitable contribu- 
tions ; 

( d ) burning and burial grounds, not being the property of 1 [the Crown) 
or a Board, which arc controlled under the provisions of this Act ; 

( e ) buildings or lands vested in a Board ; and 

(/) any buildings or lands used or acquired for the public service or for 
any public purpose, which are the property of 2 [ the Crown], or in the occupa- 
tion of, 3 [the Central or any Provincial Government]. 

4[99-A. The Central Government may, by notification in the Official 

Gazette, exempt, either wholly or in part from the 

General power of exemp- payment of any tax imposed under this Act, any per- 
t,on * son or class of persons or any property or goods or 

class of property or goods 5[* * *]. 


LEG. REF. 

1 Substituted for 'Government' by A.O., 
1937. 

3 Inserted by A.O., 1937. 

* Substituted for "the Government" by 
A.0 . 1937. . 

4 Section inserted by Act XXXV of 1926. 

8 In S. 99-A words, "belonging to the 

Secretary of State for India in Council" 


omitted by Act VII of 1931. 

NOTES. 

Sec. 99 (2).— Water tax is payment for 
ivater received and not a tax on property, for 
the notification imposing the tax provides 
that the tax shall not be levied in respect of 
such period during which water, owing to 
shortage of supply or any other cause, has 
not been available. 1939 A.M.L.J. 1. 
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100. A Board may exempt, for a period not exceeding one year at a time 

from the payment of any tax or any portion of a tax 

Exemption of poor per- imposed under this Act, any person who is in its 
> ns * opinion by reason of poverty unable to pay the same. 

101. (1) A Board may. with the previous sanction of the ^Officer Com- 

manding-in-Chief, the Command], allow any person 
Composition. to compound for any tax. 

(2) Every sum due by reason of the composition of a tax under sub-sec- 
tion (1) shall be recoverable as if it were a tax. 

102. A [Cantonment Authority] may write off any sum due on account 

of any tax 2 [or rate] or of the costs of recovering 
Irrecoverable debts. any tax 2 [or rate] if such sum is, in its opinion, 

irrecoverable : 

2 [Providcd that, where the sum written off in favour of any one person 
exceeds fifty rupees, the sanction of the Officer Commanding-in-Chief, the 
Command shall be fiist obtained.] 

103. (1) The Executive Officer may, by written notice, call upon any in- 

„ 4 , habitant of the cantonment to furnish such informa- 

liabiliir n disclose t ion as may be necessary for the purpose of ascer- 

taining: — 


Act ; 


(a) whether such inhabitant is liable to pay any tax imposed under this 

( b ) at what amount he should be assessed ; or 

(c) the annual value of the building or land which he occupies and the 
name and address of the owner or lessee thereof. 

(2) If any person, when called upon under sub-Section (1) to furnish in- 
formation, neglects to furnish it or furnishes information which is not true to 
the best of his knowledge or belief, he shall be punishable with fine which imv 
extend to one hundred rupees. ^ 

104. No assessment and no charge or demand on account of any tax or fW 
t . • i shall be impeached or affected bv reiirm ™i f ce 

af&S."™ n0t t0 --take in the name of any person ha We topaysuch 
4l . lax or lee - or in the description of anv nil , h 

thing or any mistake in the amount of the assessment, charge or demand' 
directions contained in this Act and the rules and bye-laws made ih^' >f 
have in substance and effect been complied with ; but anv nerson Ik n< ? er 
any special damage by reason of any such mistake shall be entitled 1 ? SUStains 
compensation for the same by suit in a Court of competent jurisdiction reC ° Ver 

ICS. No distress levied under this Chapter shall be deemed „ni r , 
Distraint not ,o be invalid ^ be deemed a trTs- 

&ec' a, °„ ° f imma * erial SoticVordemanT o7d1««,*, 0f f °Tfc “ 

deemed a trespasser ab any such personae 

suit in a Court of competent jurisdiction. pensation for the same by 


LEG. REF. 


Substituted by Act XXXV of 1926. 
Inserted by Act XXIV of 1936. 


notes 

S.ee^T 5 " 1939 AMLJ - 1 ciled under 
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CHAPTER VI. 

Cantonment Fund and Property. 

Cantonment Fund. 

106. There shall be formed for every cantonment a cantonment fund and 

Cantonment fund. f hcre sha11 be P laced to the credit thereof the fallow- 

ing sums, namely:— 

(a) the balance, if any, of the cantonment fund formed for the canton- 
ment under the Cantonments Act, 1910. 

( b ) all sums received by or on behalf of the Board. 

x [* * *] 

107. (1) Where in or near a cantonment there is a Government treasury 

Custody of cantonment ?L S "‘ IhTTZ’Z * b ? n , Ch ° f * he lm P erial Ba "k of 
fund. India, the cantonment fund shall be kept in such 

treasury, sub-treasury or bank, as the case may be 
(2) Where there is no such treasury, sul, -treasury or bank, the canton- 
ment fund may be deposited with any bank to which the Government treasury 
business has been entrusted, and, in the absence of such a bank, with any banker 
or person acting as a banker who has given such security for the safe custody of 

the fund and the payment on demand of the funds so deposited as the Centr-il 
Government may in each case direct. 

srrvn ( r A “"f m - ay V- f /- 0 ? l T e r time ' with the Previous sanction of the 
3 [Officer Command, ng-.n-Chief, the Command], invest any portion of its 

cantonment fund in securities of the 4[CentraI Government] or in such other 

securities, including fixed deposits ,n banks, as the Central Government may 

approve in this behalf, and may dispose of such investments or vary them for 
others of a like nature.] J 


LEG. REF. 

1 Cl. (c) of S. 106 omitted by A.O.. 1937. 

2 Sub-section substituted by A :t XXVI of 
1927. 

* Substituted for 'Local Government* by 
Act XXIV of 1936. 

4 Substituted for “G" of **I M by A.O., 1937. 

NOTES. 

Sec. 106 (c). — Under the Devolution rules 
framed under the Government of India Act, 
1919, ‘cantonments’ was a central subject and 
so were criminal taw including procedure 
and all other matters not included among 
provincial subjects. On the other hand, 
‘administration of justice’ was a provincial 
subject and in express terms included consti- 
tution, powers, maintenance and organisation 
of Civil and Criminal Courts, subject to 
legislation by the Indian Legislature as 
regards Courts of criminal jurisdiction. The 
Indian Legislature passed an enactment, the 
•Cantonments .Act, S. 106 ( c ) of which pro- 
vided for the formation of cantonment 
funds to which were to be credited all fines 
recovered from persons convicted of certain 
offences committed within each cantonment. 
The United Provinces instituted a suit 
against the Central Government represented 
by the Governor-General in Council for a 
declaration that S. 106 (c) of the Canton- 
ments Act was ultra vires the then Indian 
Legislature, that all fines imposed and real- 
ised by Criminal Courts for offences com- 
mitted within the cantonment areas should 
•be credited to the provincial revenues and 


Y ie l ,,amtlffs were entitled to recover 
and adjust all such sums wrongly credited 
to the cantonment funds since 1924. Held, 
(«) that under the Devolution Rules fines 
imposed by Criminal Courts could be pro- 
perly credited to provincial revenues as 
receipts accruing in respect of the adminis- 
tration of justice only if not otherwise ap- 
propriated by competent authority ; the 
central subject criminal law, including cri- 
minal procedure, included the power to 
legislate with respect to the destination of 

^ or cr ' m ' na l offences, and 
b . 106 (c) of the Act was not ultra vires ; (ii) 
even assuming that S. 106 (c) related to a 
provincial subject, under the provisions of 
in in 4 of the Government of India Act, 
1919 the competence of Indian Legislature to 
enact that section could not be questioned in 
a Court of law ; (tii) that S. 106 (c) was a 
law in force immediately before the com- 
mencement of Part III of the Constitution 
Act, under the India and Burma (Transitory 
Provisions) Order, 1937, para. 4 (a), such 
fines credited to the cantonment funds must 

• • a _ - . - ^ ^ 


— • v. cuiiiuinm in • 

DC deemed not to form part of the revenues 
the United Provinces till 31 st of March, 


of 


ui me unuea rrovinces till jisi 
1939; <iv) as S. 106 ( c ) has been deleted by 
the Government of India ( Adaptation of 
Indian Lotus') Order. 19 37. all such fines must 
be credited to the provincial revenues fro”* 
1 st April , 1939. 1919 F.C R. 124=2 Fcd.L.J. 
123=50 L.W 209=A.I.R. 1939 F.C- 58= 
(1939; 2 M.L.J. (Supp.) L 
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(4) The inccme resulting frcm any fixed deposit or from any such 
security as is referred to in sub-section (3) or from the proceeds of the sale of 
any such security shall be credited to the cantonment fund. 

Property. 

108. Subject to any special reservation made by the Central Government 
p . *[* *], all property of the nature hereinafter in this 

r per y ’ section specified which has been acquired or provided 

or is maintained by a Board shall vest in and belong to that Board, and shall be 
under its direction, management and control, that is to say,— 

(а) all markets, slaughter-houses, manure and nightsoil depots, and 
buildings of every description ; 

(б) all water-works for the supply, storage or distribution of water for 
public purposes and all bridges, buildings, engines, materials and things con- 
nected therewith or appertaining thereto; 

(0 a . d sewers, drains, culverts and water-courses, and all works, mate- 
rials and things appertaining thereto; 

(d) all dust, dirt, dung, ashes, refuse, animal matter, filth and rubbish of 
every 'in , an ead bodies of animals collected by the Board from the streets, 

by U the S B P o^d forsuch S p C u% S ose ; I$ ^ dsevvhere ’ or de P osited in P laces appointed 
appertaining 1 thereto*; ^ lamp ' posts and apparatus connected therewith or 

or a Provincial ° r other P ro Pfrty transferred to the Board by 2[the Central 
purposes; and overnrr >em ] , or by gift, purchase or otherwise for local public 

and a I so^ a 1 1 3 ( r e e s 6 e 're c ti o n s h m e n . 1 s ’ stones and other materials thereof, 
appertaining to streets. ’ 1 als - lm P le ments, and things existing on or 


appertaining to streets. 

109. The cantonment fund and all nronertv vested 

T 1 r u ^ J l JLrL y vested III a DUdiu aiidu ue 
Application of canton- 1C J . , r , e Purposes, whether express or implied 

ment fund and properly. | or which, by or under this Act or any other law for 

t ho imp r. * 


in a Board shall be 


. I . • | . ^ . xj i an) uuici law iui 

or obligations are imposed uponThe bS P ° WerS are Conferred or duties 


renting land beyond die H rn ks 1 V 1 c 1 iir ° ° ' a " y ex P enditure for acquiring or 
beyond such limits except— d tonment or for constructing any work 

• (a) with the sanction of the Central Government and 

impose 0 " SUCh ,CrmS a " d COndltions as the Central Government may 

forth to the fol1owi 1 ng h nabil’iti t esand ohl^ations^fT Board re ' naf i er Set 

upon or 'accepted 6 bjMhe'jioard f obl ' gatlons arisin S from a ’trust legally imposed 

curred of interest on, an; 

0 to the payment of es^Ushmentt^ge" L ° anS Act ’ 19H: 

fjom the cantonment tcT publ ^ u n a /i c °as v 1 u ” acco “ nt of P a uper lunatics sent 
entral Government directs the Board to pay ^nd ^ mental hos P itals as the 

‘he provisions* °hi s a AVn“,*y e ,.?i* y “ e ] nt °, f which . is expressly re- 
-r - ■ ■ — — a or, bye-law ma de thereunder. 

ted bJ 0 A6.', 0 i937 e L ° Cal Governmen t' omit- 19 3^ ubst,tuted for ‘His Majesty' by A. O., 


on, any loan in- 
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110. When there is any hindrance to the permanent or temporary acqui- 
sition upon payment of any land required by a Board 
Acquisition of immov- f or p ur p 0 ses of this Act, the Central Government 
a e proper y. may, at the request of the Board, ^procure the acqui- 

sition thereof] under the provisions of the Land Acquisition Act, 1894, and, on 
payment by the Board of the compensation awarded under that Act and of the 
charges incurred by the Government in connection with the proceedings, the 
land shall vest in the Board. 


Power to make rules 111. The Central Government may make ru!es2 

regarding cantonment fund consistent with this Act to provide for all or any of 
and property. the following matters, namely: — 

(a) the conditions on which property may be acquired by Boards or on 
which property vested in a Board may be transferred by sale, mortgage, lease, 
exchange or otherwise ; and 

( b ) any other matter relating to the cantonment fund or cantonment pro- 
perty in respect of which no provision or insufficient provision is made by or 
under this Act, and provision is, in the opinion of the Central Government, 
necessary. 


CHAPTER VII. 
Contracts. 


Contracts by whom to be 
executed. 


112. Subject to the provisions of this Chapter, 
every Board shall be competent to enter into and per- 
form any contract necessary for the purposes of this 
Act. 


Sanction. 113. (1) Every contract — 

(a) for which budget provision docs not exist, or 

( b ) which involves a value or amount exceeding one hundred rupees, 
shall require the sanction of the Board. 

(2) Every contract other than a contract such as is referred to in sub- 
section (1) shall be sanctioned by the Board or by the Executive Officer on be- 
half of the Board. 


114. (1) Every contract made by or on behalf of a Board, the value or 

_ . . amount of which exceeds fifty rupees, shall be in 

execution of contracts. writing, and every such contract shall 3 [* *] be 

signed by two members, of whom the President or the Vice-President shall be 
one, and be countersigned by the Executive Officer and be scaled with the com- 
mon seal of the Board 4[* ♦] : 


Provided that, 3 f *] the Executive Officer may in a case of urgency, 
with the previous sanction of the President of the Board, execute on behalf of 
the Board any contract the value or amount of which does not exceed two 
hundred rupees. 

(2) Where an Executive Officer executes a contract on behalf of a 
Board under suh-gection ( 1 ), he shall submit a report of his action and of the 
reasons therefor to the Board at its next meeting. 

. , 115. If any contract is executed by or on be- 

exccutcd C not io half of a Board otherwise than in conformity with 
on a Board. ,g the provisions of this Chapter, it shall not be binding 

on the Board. 


- _ , . . LEG. ref. 

Substituted for 'proceed to acquire it’ by 
A.O • 1937 . 

2 For such rules, see Gen. R. and O.. Vol . 
V, p. 467. 


■ Words 'where there is a Board’ omitted 

by Act XXIV of 1936. . „ . 

4 Words 'or, where there is no Board. 

etc.,' omitted by Act XXIV of 1936. 
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CHAPTER VIII. 

Duties and Discretionary Functions of Boards. 

116. It shall be the duty of every Board, so far 
Duties of Board. as the funds at its disposal permit, to make reasonable 

provision within the cantonment for — 

(a) lighting streets and other public places ; 

( b ) watering streets and other public places ; 

(c) cleansing streets, public places and drains, abating nuisances and re- 
moving noxious vegetation ; . , , 

( d ) regulating offensive, dangerous or obnoxious trades, callings and 

^ (e) removing, on the ground of public safety, health oi convenience, 

undesirable obstructions and projections in streets and other public places; 

(/) securing or removing dangerous buildings and places; 

(#) acquiring, maintaining, changing and regulating places for the dis- 
posal of the dead; 

(h) constructing, altering and maintaining streets, culverts, markets, 
slaughter-houses, latrines, privies, urinals, drains, drainage works and sewerage 
works ; 

(i) planting and maintaining trees on roadsides and other public places; 
(/) providing or arranging for a sufficient supply of pure and wholesome 

water, where such supply does not exist, guarding from pollution water used 
for human consumption, and preventing polluted water from being so used ; 

( k ) registering births and deaths; 

(/) establishing and maintaining a system of public vaccination; 

(m) establishing and maintaining or supporting public hospitals and 
dispensaries, and providing public medical relief ; 

(«) establishing and maintaining 1 [or assisting] primary schools; 

( 0 ) rendering assistance in extinguishing fires, and protecting life and 
property when fires occur ; 

(/>) maintaining and developing the value of property vested in, or 
entrusted to the management of, the Board; and 

( q ) fulfilling any other obligation imposed upon it by or under this Act 
or any other law for the time being in force. 

2 [116-A. A Board may, subject to any conditions imposed by the Central 

Government, manage any property entrusted to its 
pert°y VCr t0 manage pro " management by the Central Government on such 

terms as to the sharing of rents and profits accruing 
from such property as may be determined by rule made under section 280.] 

Discretionary functions 117. A Board may, within the cantonment, make 

of Board. provision for — 

(°) laying out in areas, whether previously built upon or not, new 

streets, and acquiring land for that purpose and for the construction of build- 
ings, and compounds of buildings, to abut on such streets ; 

(6) constructing, establishing or maintaining public parks gardens 

omces, dames bathing or washing places, drinking fountains, tanks, wells and 

other works of public utility ; 

( c ) reclaiming unhealthy localities ; 

( d ) fu . rtherin S educational objects by measures other than the establish- 
ment and maintenance of primary schools; 

t*»na f ^ taking a census and granting rewards for information which may 
_ na t0 secure the correct regis tration of vital statistics; 

. , LEG. REF. 

Inserted by Act XXIV of 1936. 


2 Inserted by Act VII of 1925. 
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(/) making a survey ; 

(g) giving relief on the occurrence of local epidemics bv the establish, 
ment or maintenance of relief works or otherwise; 

anv Se T in e or ass ‘sting to secure suitable places for the carrying on of 

any offensive, dangerous or obnoxious trade, calling or occupation ; 

of service eStabHshing and maintainin S a farm or other place for the disposal 

O 9 

of •^ nS , t nIt Ct t ng ; . subsidising or guaranteeing tramways or other means 

ot locomotion, and electric lighting or electric power works; 

. (A) adopting any measure other than a measure specified in section 116 

or in the foregoing provisions of this section, likely to promote the safety 
health or convenience of the inhabitants of the cantonment ; or y ’ 

. . tO the doing of anything on which expenditure is declared by the Cen- 

tral government, or by the Board, with the sanction of the Central Government 
to be an appropriate charge on the cantonment fund. government 

Power of expenditure Board may make provision for 

for educational purposes Objects outside the cantonment if it is 

outside the cantonment. satisfied that the interests of the residents of the 

cantonment will be served thereby.] 

CHAPTER IX. 

Public Safety and Suppression of Nuisances. 

General Nuisance. 

sane'e" al,y f ° r CaUSing nUi ' • 18. (1) Whoever- 

(a) in any street or other public place within a cantonment, 

himself -or S drunk and disorderly or drunk and incapable of taking care of 

uses any threatening, abusive or insulting words, or behaves in a 
threatening or insulting manner with intent to provoke a breach of the peace 
or whereby a breach of the peace is likely to be occasioned; or P ' 

(in) eases himself or wilfully or indecently exposes his person ; or 
(lv) loiters, or begs importunately, for alms ; or 

(v) exposes or, exhibits, with the object of exciting charity anv clofnr 

mity or disease or any offensive sore or wound ; or any defor- 

(vi) carries meat-exposed to public view; or 

(vii) is found gaming; or 

(viii) pickets animals, or collects carts; or 

„ J'V engaged in the removal of night-soil or other offensive matter 

ne /lerts to , WI ful,y or "^'gently permits any portion thereof to spill or fall or 
wh S may' sodlM effectually to remove any portion thereof 

wall fence Tren°nr Upon any buildi ng. monument, post, 

’ enc ^» tr f e or other thing, any bill, notice or other document ; or 

marks aJv ° Ut proper authority defaces or writes upon or otherwise 
marks any building, monument, post, wall, fence, tree or other thing ; or 

obliterates prop t, r au | horil y removes, destroys, defaces or otherwise 

iterates any notice or other document put up or exhibited under this act; or 


1T LEG. REF. 

Inserted by Act XXXV of 1926 

NOTES 4U ’ 

Sec. 118 0) (a) (iii) : Ingredients.—' The 
giving of offence by the exposure of the 


person is not a necessary ingredient of the 
offence under S. 118 (1) (a) (i it). The 
offence is complete if the exposure is "wilful 
or indecent” and in a public place. 27 Cr.L. 
J. 107=1926 All. 263. 
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(xiii) without proper authority displaces, damages, or makes any alte- 
ration in, or otherwise interferes with, the pavement, gutter, storm water-drain, 
flags or other materials of any such street, or any lamp, bracket, direction-post, 
hydrant or water-pipe maintained by the Board in any such street or public 
place, or extinguishes a public light ; or 

(xiv) carries any corpse not decently covered or with >ut taking due 
precautions to prevent risk of infection or injury to the public health or annoy- 
ance to passers-by or to persons dwelling in the neighbourhood ; or 

(xv) carries night-soil or other offensive matter or rubbish at any hour 
prohibited by the Board by public notice, or in any pattern of cart or receptacle 
which has not been approved for the purpose by the Board, or fails to close such 
cart or receptacle when in use ; or 

( b ) carries night-soil or other offensive matter or rubbish along any 
route in contravention of any prohibition made in this behalf by the Board by 
public notice ; or 

(c) deposits, or causes or permits to be deposited, earth or materials of 
any description, or any offensive matter or rubbish, in any place not intended 
for the purpose in any street or other public place or waste or unoccupied land 
under the management of the Board; or 

(d) having charge of a corpse fails to bury, burn or otherwise lawfully 
dispose of the same within twenty-four hours after death ; or 

(e) makes any grave or buries or burns any corpse in any place not set 
apart for such purpose; or 

(/) keeps or uses, or knowingly permits to be kept or used, any place as 

a common gaming house, or assists in conducting the business of any common 
gaming house ; or 

(ff) at any time or place at which the same has been prohibited by the 
joard by public or special notice, beats a drum or tom-tom, or blows a horn or 
trumpet, or beats any utensil, or sounds anv brass or other instrument or plays 

any music; or 

. disturbs the public peace or order by singing, screaming or shout- 

ing; or 

0) lets loose any animal so as to cause, or negligently allows any animal 
to cause injury, danger, alarm or annoyance to any person ; or 

0 ) being the occupier of any building or land in or upon which an animal 
cues, neglects within three hours of the death of the animal, or, if the death 
occurs at night, within three hours after sunrise, either, — 

(i) to report the occurrence to the Executive Officer or to an officer if 

dkn^i P °i n i ed by him J n V his be J?. alf vvit h a view to securing the removal and 
uisposal ot the carcase by the public conservancy establishment ; or 

l ? remove and dispose of the carcase in accordance vvith any general 

the Exec, / ? U f n ° tice 0r any Special directions given by 
6 Executive Officer on receipt of such report as aforesaid ; or 

as it ill ! aV ,l Wi - th th ,. e writtcn Permission of the Board and in such manner 

substance y ^ , 1Se ' st ° resor “^ night-soil, manure, rubbish or any other 
J>uDstance emitting an offensive smell ; or 

purpose? US6S ° r permits to be used as a latrine any place not intended for that 


NOTES. 

wood,! 18 takh ‘Posh or movable 

“earth platfor . m , cannot be held to be 
ofWi\,° r matenal of an y description, or any 

A™ 1 C 4 U = 1 927 Lah .647. 

erandah of a private house accessible 
C. M. — 30 


% 

to a public street is not a public place within 
the meaning of S. 118 and the mere fact that 
it is open to the road, and can be entered by 
the public is not sufficient for holding it to 
,orv« nytk ’ n S but a private place. [11 P.R- 
J890 (Cr.); (1881) A.W.N. 17 ; (1881) A.W. 
N 8 and (1887) A.W.N. 75, Ref.] 1931 Lah. 
576. 


234 


The Civil Court Manual (Imperial Acts). [S. 119 


shall be punishable with fine which may extend to fifty rupees. 

(2) Whoever does not take reasonable means to prevent any child under 
the age of twelve years being in his charge from casing himself in any street or 
other public place within the cantonment shall be punishable with fine which 
may extend to twenty-five rupees. 

(3) The owner or keeper of any animal found picketed or straying with- 
out a keep in a street or other public place in a cantonment shall be punisha- 
ble with fine which may extend to twenty-rupees. 

(4) Any animal found picketed as aforesaid may be removed by any 
officer or servant of the Board or by any police officer to a pound as if the 
animal had been found straying. 


Dogs. 

Registration and control vido V3 tlJU A , E °? rd 'ye-Iaws to pro- 

of dogs. VKC * or t ‘ lc registration of all dogs kept within the 

cantonment. 

(2) Such bye-laws shall — 

(a) require the registration, by the Officer Commanding each military 
unit, of all dogs kept in the lines occupied by that unit ; 

( b ) require that every registered dog shall wear a collar to which shall 
be attached a metal token to be issued by the registration authority, and fix the 
fee payable for the issue thereof ; 

. ( c ) require that any dog which has not been registered or which is not 
wearing such token shall, if found in any public place, be detained at a place 
set apart for the purpose; and 

(d) fix the fee which shall be charged for such detention and provide 
that an> such dog shall be liable to be destroyed or otherwise disposed of unless 
it is claimed and the fee in respect thereof is paid within one week; and may 
provide for such other matters as the Board thinks fit. 

(3) A Board may — 

(a) cause to be destroyed, or to be confined for such period as 1 [it] may 
direct, any dog or other animal which is, or is reasonably suspected to be, 
suffering from raoics, or which has been bitten by any dog or other animal 
suffering or suspected to be suffering from rabies; 

^ public notice direct that, after such date as may be specified in 
the notice, dogs which are without collars or without marks distinguishing 
them as private property and are found straying on the streets or beyond the 
enclosures of the houses of their owners, if any, may be destroyed, and cause 
them to be destroyed accordingly. 

(4) No damages shall be payable in respect of any dog or other animal 
destroyed or otherwise disposed of under this section. 

(5) Whoever, being the owner or person in charge of any dog, neglects 
to restrain it so that it shall not be at large in any street without being muzzled 
and without being secured by a chain lead in any case in which— 

(a) he knows that the dog is likely to annoy or intimidate any person, or 

. . .! / , e , oar d h as * by public notice during the prevalence of rabies, dir- 
ected that dags shall not be at large without muzzles and chain leads, 
shall he •Punishable with fine which may extend to one hundred rupees. 

(b) Whoever in a cantonment— 

(a) allows any ferocious dog which belongs to him or is in his charge to 
be at la rge without being muzzled, or 

( b ) sets on or urges any dog or other animal to attack, worry or inti- 
midate any person, or 


LEG. REF. 

’Substituted by Act XXXIV of 1939. 
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Rule of the road. 


121. 


(c) knowing or having reason to believe that any dog or animal belonging 
to him or in his charge has been bitten by an animal suffering or reasonably 
suspected to be suffering from rabies, neglects to give immediate information of 
the fact to the Executive Officer or gives information which is false, 
shall be punishable with fine which may extend to two hundred rupees. 

Traffic. 

120. Whoever in driving, leading or propelling 
a vehicle along a street fails, except in a case of 
actual necessity, — 

(а) to keep to the left when passing a vehicle coming from the opposite 
direction, or 

(б) to keep to the right when passing a vehicle going in the same direc- 
tion as himself, 

shall be punishable with fine which may extend to fifty rupees. 

Prevention of Fire, etc. 

(1) A Board may, by public notice, direct that within such limits in 
T1 c • n ui *he cantonment as niay be specified in the notice, the 

materials f'o" buildi^pur- r ?°. £ . s and e ? terna l walls of huts or other buildings 
poses. snail not, without the permission in writing of the 

. Board, be made or renewed of grass, mats, leaves or 

0t u ei L. ln ^ flammab^ le materia Is, and may, by notice in writing, require any person 

who has disobeyed any such direction as aforesaid to remove or alter the roofs 
or walls so made or renewed. 

( 2 ) A Board may, by notice in writing, require the owner of any building 
in he cantonment which has an external roof or wall made of any such 

^ ate fi a , aSaf , oresa,d lo remove such roof or wall within such time as may be 
ft*™'* J 116 notice notwithstanding that a public notice under sub-sec'tion 

Of R i been , 1S / UCd u° r iat SU ^ h roof or wal1 was made with the consent 
of the Board or before the issue of such public notice: 

the is Je r0 f‘ ded 1 , that > the ? ase any such roof orwallinexister.ee before 

authorhv I n a , p C n0tlC f- ° r made with the consent of lhe Hoard, that 
hnt r y r f make compensation, not exceeding the original cost of construe- 
ting the root or wall, for any damage caused by the removal. 

122. A Board may, by public notice, prohibit in any case where such 

Stacking or collecting in- P roI \ lbltl ° n a PPears to it to be necessary for the pre- 
flammable materials. d f AaeeT . t0 . llfe or Property, the stacking or 

mable materials, or the plalgp^matsTthatcL^ hui/o^ThcT t” 'fT 

^^ ant ° nment ’ ° r Withi " may’ve 

123. No person shall set a naked light on or near any building in any street 
Care of naked lights. as to cauM^angerVf" fi a ^ antonment in such manner 

subjec^^^i^i^^:^ prohibit ihe use - 

mmation on the occasion of a festival or public o r °Jn^ ^ P ^ t ° £ 

124. (1) Notwithstanding anything contained in the Cinematograph Act, 

Regulation of cinemato- i)v e , lblt ! on of Pictures or other optical effects 

graphic and dramatic per- y means of a cinematograph or other like aoDaratus 
formanccs. £ ° r ‘ b < .purpose of which indammable films are usld! 

shall be given in any cantonment _P ub . lc dram atic performance or pantomime, 

ha s been granted by the Board unde^Th^sectio^. 10 premiSes for which a ,icence 
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(2) If the owner of a cinematograph or other apparatus uses the appa- 
ratus or allows it to be used, or if any person takes any part in any public dra- 
matic periormance or pantomime, in contravention of the provisions of this 
section, or if the occupier of any premises allows them to be used in contraven- 
tion of the provisions of this section or of any condition of any licence granted 
under this section, he shall be punishable with fine which may extend to two 
hundred rupees, and, in the case of a continuing offence, with an additional 
fine which may extend to fifty rupees for each day after the first during which 
the offence continues. 

(3) Nothing in this section shall be deemed to prohibit the giving of any 
exhibition or any dramatic performance or pantomime in any theatre or institute 
which is the property of 1 [the Crown] where the exhibition, performance or 
pantomime is held with the permission and under the control of the military- 
authorities. 


125. Whoever in a cantonment discharges any fire-arm or lets off fire- 

| fm a 1 . A m * v , m . m 1 | s, or engages in any game in such 

fir^arms flc. 8 fireworks ’ manner as to cause or to be likely to cause danger to 
. p persons passing by or dwelling or working in the 

neighbourhood or risk of injury to property shall be liable to fine which may 
extend to fifty rupees. 

126. Where in a cantonment any building, or wall, or any thing affixed 

„ . . , thereto, or any well, tank, reservoir, pool, depres- 

i n g ° w' 1 1 s ,° c »* q “to C be “re n - sion ’. or excavation, or any bank or tree, is, in the 
dered safe. opinion of the Board, 2[ in a ruinous state or] for 

want of sufficient repairs, protection or enclosure, 2[a 
nuisance or] dangerous to persons passing by or dwelling or working in the 
neighbourhood, the Board may, by notice in writing, require the owner 3 [or 
part owner or person claiming to he the owner or part owner thereof, or, fail- 
ing any of them, the occupier] thereof 2 [ either to remove the same or] to 
repair, 4 for to protect or to enclose] the same in such manner as it thinks neces- 
sary' ; and, if the danger is, in the opinion of the Board, imminent, it shall forth- 
with take such steps as it thinks necessary to avert the same. 

127. A Board may, by notice in writing, require the owner or part owner, 

Enclosure Of waste land °' pe K rS °'!- claim 1 in g ,*? bc ‘ he owner or part owner, of 
used for improper purpo- any bu, ‘dmg or ,an( ! ,n die cantonment, or the lessee 
ses. or the person claiming to be the lessee of any such 

. . , land, which, by reason of disuse or disputed owner- 

S d ° , CI J cause » h as remained unoccupied and has become the resort of idle 
an isor erly persons or of persons who have no ostensible means of subsist- 
ence or cannot give a satisfactory account of themselves, or is used for gaming 
or immora purposes, or otherwise occasions or is likely to occasion a nuisance, 
notic CUrC an ^ en( d° se same within such time as may be specified in the 


CHAPTER X. 

anitation and the Prevention and Treatment of Disease. 

Sanitary Authorities. 

128. The following officers shall, for the purposes of sanitation, have con - 

Responsibility for sanita- tro1 . OVer ’ an ^ . be responsible for maintaining in a 
tion. sanitary condition, those parts of a cantonment res- 

• . . pectively, which are specified in the case of each, that 

lo say • 


ip, , LEG. ref. 

1937 UbSt,tUted f ° r ,Governm ent’ byA.O, 
* Inserted by Act VII of 1925. 


8 Inserted by Act XXIV of 1936. 

4 Substituted for "protect or enclose by 
Act XXIV of 1936. 
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(a) the ‘[Officer Commanding the station]— all buildings and lands 
which are occupied or used for military purposes ; 

( b ) the Officer Commanding the air forces in the cantonment— all buil- 
dings and binds which are occupied or used for air-force purposes; 

( c ) the head of any civil department or railway administration occupying 
as such any part of the cantonment — all buildings and lands in his charge as 
head of that department or administration. • 

129. (1) The Health Officer shall exercise a general sanitary supervision 

General duties of Health OVe f th .? wh ? ,e cantonment, and shall submit monthly 
Officer. to the Board a report as to the sanitary condition 

. . of the cantonment, together with such recommenda- 

tions in connection therewith as he thinks fit. 

(2) The Assistant Health Officer shall perform such duties in connection 
with the sanitation of a cantonment as are, subject to the control of the Board 
allotted to him by the Health Officer. 

, Conservancy and Sanitation. 

130. All public latrines and urinals provided or maintained by a Board 

Public latrines, urinals, S * )e SO cons t ru cted as to provide separate com- 

and conservancy establish- P ?„ , s lor each sex and not be a nuisance, and 

ments - . , b f provided with all necessary conservancy 

kept in proper order. eStabhshments . and shall regularly be cleansed and 

( ) On the application or with the consent of the occupier of any 

Power of Board to under- - _ [ ' ? ^ ‘"if or » where th « occupier of any build- 
take private conservancy *J * ° r la ? d fails to make arrangements to the satis- 
arrangements. faction of the Board for the matters referred to in 

notice in writing to the occuoier a"' RnJ^ hOUt SU ? co 1 nsent * after and giving 
of any building or land in rhr» * J a d ma 7 undertake the house scavenging 

'«™ .. f. pr;"=;?bVr;s,”si,Jr •” ch p " tod *■ » »• ™ 

•»»■*« "h™! >= in .his sec- 

perty of 8 [that Board], e performance of such duties shall be the pro- 

removaUf fifth ^rubbish or otheJoffe^w mat^“%^ CaVe " gin f ' means the 
am cesspool, or other common receptacle for luch matter?"^’ atrme ’ UnnaI 
132, O) Every Board shall provide or annnint it, ^ 

~tere. a c nd dh — timgrTr 5 ; g^oi F 

offensive master, c^ 0 ? 

ref iCh ’ ma n n er tn^ch and “hi conditions 116 i rections as to the time at 
ed nr rC i t0 in s nb-section (1) ma e r m , n S n UbjeCt ^Ich, any matter 
ed or otherwise disposed of. amoved along a street or may be deposit- 

appointed^ndeithuLctloishallie thi^ropeity ofuf j/ P ', aCeS P rovided or 

1 .. LEG. REF. 

Substituted by Act VII of 1925. 


2 Substituted by Act XXXIV of 1939. 
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(i) to close any cesspool appertaining to the land or building which is,, 
in the opinion of the Executive Officer, a nuisance, or 

(ii) to keep in a clean condition, in such manner as may be prescribed by 
the notice, any receptacle for filth or sewage accumulating on the land or in 

. the building, or 

(iii) to prevent the water of any private latrine, urinal, sink of bath room, 
or any other offensive matter, from, soaking, draining or flowing, or being put, 
from the land or building upon any street or other public place, or into any 
water-course or into any drain not intended for the purpose; or 

(iv) to collect and deposit for removal by the conservancy establishment 
of the Board, within such time and in such receptacle or place, situate at not 
more than one hundred feet from the nearest boundary of the premises, as 
may be specified in the notice, any offensive matter or rubbish which such 
person has allowed to accumulate or remain under, in or on such building or 
land ; or 

( b ) require any person to desist from making or altering any drain lead- 
ing into a public drain ; or 

( c ) require any person having the control of a drain in the cantonment 
to cleanse, purify, repair or alter the same, or otherwise put it in good order, 
within such time as may be specified in the notice. 

134. (1) Where any well, tank, cistern, reservior, receptacle, or other 

place in the cantonment where water is stored or ac- 
Filling up of tan f, etc. cundates, whether within any private enclosure or 

not, is in such a condition as to create a nuisance or, in the opinion of the 
Health Officer, or the Assistant Health Officer, is or is likely to be a breeding 
place for mosquitoes, the Board may, by notice in writing, require the owner, 
lessee or occupier thereof, within such period as may be specified in the notice, 
to fill up or cover the well, cistern, reservoir or receptacle, or to fill up the tank, 
or to drain off or remove the water, as the case may be. 

(2) The Board may, if it thinks fit, with the previous sanction of the 
1 [Officer Commanding-in-Chicf, the Command!, meet the whole or any portion 
of the expenses incurred in complying with a requisition under sub-section (1). 

135. A Board may, by notice in writing, require the owner or lessee of any 

building or land in the cantonment to provide, in such 
Provision of latrines, etc. manner as may be specified in the notice, any latrine, 
urinal, cesspool, dust-bin or other receptacle for filth, sewage, or rubbish, or 
any additional latrine, urinal, cesspool or other receptacle as aforesaid, which 
should, in its opinion, be provided for the building or land. 

136. Every person employing, whether on behalf of the Government or 

otherwise, more than ten workmen or labourers, and 
Sanitation in factories, every person managing or having control of a market, 

ctc ' school, theatre or other place of public resort, in a 

cantonment shall give notice of the fact to the Board, and shall provide such 
latrines and urinals, and shall employ such number of sweepers, as the Board 
thinks fit, and shall cause the latrines and urinals to be kept clean and in proper 
order; 

Provided that nothing in this section shall apply in the case of a factory 
to which the Indian Factories Act, 1911, applies. 

Private latrines. 137. A Board may, by notice in writing, — . 

(а) require the owner or other person having the control of any priva e 
latrine or urinal in the cantonment not to put the same to public use; or 

(б) where any plan for the construction of private latrines or unna , s 

been approved by the Board, and copies thereof may be obtained free of c arg 
on application, — 


LEG. REF. 
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(i) require any person repairing or constructing any private latrine or 
urinal not to allow the same to be used until it has been inspected by or under the 
direction of the Health Officer and approved by him as conforming with such 

plan ; or 

(ii) require any person having control of any private latrine or urinal to 
re-build or alter the same in accordance with such plan ; or 

(c) require the owner or other person having the control of any such 
private latrine or urinal which, in the opinion of the Board, constitutes a 
nuisance, to remove the latrine or urinal ; or 

(d) require any person having the control whether as owner, lessee or 
occupier of any land or building in the cantonment — 

(i) to have any latrines provided for the same shut out by a sufficient 
roof and wall or fence from the view of persons passing by or dwelling in the 
neighbourhood, or 

(ii) to cleanse in such manner as the Board may specify in the notice any 
latrine or urinal belonging to the land or building; 

(e) require any person being the owner and having the control of any 
drain in the cantonment to provide, within ten days from the service of the 
notice, such covering as may be specified in the notice. 


138. (1) W here it appears to a Board that any block of buildings in the 

c , cantonment is in an unhealthy condition by reason of 

buiklings congested thc manner j n which the buildings are crowded to- 

gether, or of the narrowness or closeness of the street, 
or of the want of proper drainage or ventilation, or of the impracticability of 
c eansing the buildings or other similar cause, it may cause the block to be ins- 
pected by a committee consisting of— 

(u) the Health Officer, 

(£) the Civil Surgeon of the district or, if his services are not available 
some other medical officer i[in the service of the Crown], 

(O the Hxecutive Engineer or a person deputed by the Executive Engi- 
neer in this behalf, and 

nnn ^'here the cantonment is a class I or class II cantonment, two 

-o lcial members of the Board, or where the cantonment is a class 111 can- 
tonment, one non-official member of the Board] . 

■ fu ^ T he comrn ’ttee shall make a report in writing to the Board resrard- 
g e sanitary condition of the block, and if it considers that the condition 
thereof is likely to cause risk of disease to the inhabitants of the building or of 

ndicate on U a r n? 0d ° r ? fi h 1h ViS ,h to r endan g er r lhe - public health, it shall dearly 
him plai ? venfied b >' the Executive Engineer or the person deputed by 

oHn na r e t T °" thc the buildin gs whlch should in its opinion wholly 

part be removed in order to abate the unhealthy condition of the block } 

build; „ Provl<Jed that the Board shall make compensation to the owners for anv 
buddings so removed which may have been erected under proper authority 

and fences ippe^tainin^to builddgs 8 ^ 1 ' 0 ’' " buildin g s ” includes enclosure walls 


x „ . LEG. REF. 

substituted for ‘of the Government' by 


A.O , 1937. 

2 Substituted by Act XXIV of 1936. 
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139. (1) Where it appears to a Board that any building or part of a 

,, .. , , , building in the cantonment which is used as a dwel- 

ling ho r uses Wd,nS ° f dWC " h "g ho V se is s0 over-crowded as to endanger the health 

. . inma tes thereof, it may, after such inquiry as it 

thinks fit, by notice in writing require the owner or occupier of the building or 
part thereof, as the case may be, within such time not being less than one month 
as may be specified in the notice, to abate the over-crowding of the same by 
reducing the number of lodgers, tenants, or other inmates to such number as 
may be specified in the notice. 

(2) Any person who fails, without reasonable cause, to comply with a 

requisition made upon him under sub-section (1) shall be punishable with fine 

which may extend to fifty rupees, and, in the case of a continuing offence, to an 

additional fine which may extend to five rupees for every dav after the first 
during which the failure has continued. > > a c me nisi 

140. (1) Where any building in a cantonment is so ill-constructed or 

^ dilapidated as to be, in the opinion of the Board in an 

or alteration of building insanitary state, the Board may, by notice in writing, 

require the owner, within such time as may be speci- 
fied in the notice, to execute such repairs or to make such alterations as it thinks 
necessary for the purpose of removing such defects. 

(2) A copy of every notice issued under sub-section (1) shall be con- 
spicuously posted on the building to which it relates. 

(3) A notice issued under sub-section (1) shall be deemed to have been 

complied with if the owner of the building to which it relates has, instead of 

executing the repairs or making the alterations directed by the notice, removed 
the building. 

141. (1) The Executive Officer may, by notice in writing, require the 

Power to reouirc land or °, wncr ’ Iessce or occupier of any building or land in 
building to be cleansed. the cantonment, which appears to him to be in a filthy 

. 9 r insanitary state, within twenty-four hours to 

•cleanse the same or otherwise put it in a proper state, in such manner as may be 
specified in the notice. 

(2) If, within three months from the date of the service of a notice 

under sub-section (1), any building or land in respect of which the notice was 

issued is again in a filthy or insanitary state, the owner, lessee or occupier as the 

•case may be, shall be punishable with fine which may extend to two hundred 
rupees. 

142. If a Board is satisfied that any building or part of a building in the 

Power to order disuse of f. 3010 ™ 1160 ? which is intended for or used as a dwel- 
house. in R P ,ace is unfit for human habitation, it may cause 

*»ni1dina nrobikJf r, *i 3 not ' cc to posted on some conspicuous part of the 
room for P human ^ g 1 tl : e , OWner oi ; i oc S u P ier thereof from using the building or 

der^d fit hab, , ta r- 0r ?" owin K il 10 be s ° used, until it has been ren- 

dered fit for such use to the satisfaction of the Board. 

143. A Board may, by notice in writing, require the owner, lessee, or 

Removal of noxious vege- occu P ,er an y land in the cantonment to clear away 
tation. and remove any thick or noxious vegetation or under- 

nr ^ growth which appears to it to be injurious to health 

or offensive to persons residing in the neighbourhood. 


_ . NOTES. 

i? EC \J 4 r W ^ rC a person to com- 

ply with the notice served under S 141 m 

of the Act, he can be fined under S 141 (11 

read with S- 268 of the Act. He cannot be 

prosecuted for the same failure under S. 141 


( 2 ) and his conviction under this sub-section 
is clearly illegal. The word "again” used in 
sub-sec. (2) suggests that the offence con- 
templated in that sub-section is a recurring 
and not a continuing offence. 158 I.C. 1010= 
36 Cr.L.J. 1493=1935 A. 905. 
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144 . Where, in the opinion of a Board, the cultivation in the cantonment 

of any description of crop or the use therein of any 
Agriculture and irrigation, kind of manure or the irrigation of any land therein 
in any specified manner is likely to be injurious to the health of persons dwel- 
ling in the neighbourhood, the Board may, by public notice, prohibit such culti- 
vation, use or irrigation after such date as may be specified in the notice, or 
may, by a like notice, direct that it shall be carried out subject to such condi- 
tions as the Board thinks fit: 

Provided that if, when a notice is issued under this section, any land to 
which it relates has been lawfully prepared for cultivation or any crop is sown 
therein or is standing thereon, the Board shall, if it directs that the notice is to 
take effect on a date earlier than that by which the crop would ordinarily be 
sown or reaped, as the case may be, make compensation to all persons interested 
in the land or crop for the loss, if any, incurred by them respectively by reason 
of compliance with the notice. 

Burial and Burning Grounds. 

145. A Board may, by notice in writing, require the owner or person in 

charge of any burial or burning ground in the canton- 
ment to supply such information as may be specified 
in the notice concerning the condition, management or 
position of such ground. 

146. (1) No place in a cantonment which has 

not been used as a burial or burning ground before 
the commencement of this Act shall be so used with- 
out the permission in writing of the Board. 

(2) Such permission may be granted subject to any conditions which the 
Board thinks fit to impose for the purpose of preventing annoyance to, or 
danger to the health of, persons residing in the neighbourhood. 

147. (1) Where a Board, after making or causing to be made local inquiry, 

. . . is of opinion that any burial or burning ground in the 

r or U ' re burning <? nt ° n, " e / lt f has become offensive to, or dangerous to 

the health of, persons living in the neighbourhood it 

_ . u • • may -' W ‘ th tUe P revious sanction of the Central 

Government, by notice in writing, require the owner or person in charge of such 

ground to close the same from such date as may be specified in the notice 

(2) Where the Central Government sanctions the issue of anv notice 

under sub-section (1), it shall declare the conditions on which the buria nr 

burning ground may be re-opened, and a copy of such declaration shall be 
annexed to the notice. bnan De 

(3) Where the Central Government sanctions the issue of anv such 
notice, it shall require a new burial or burning ground m h? nr • , J f u F 1 

expense of the cantonment fund, or, if the commmdtv concerneH thC 

provide a new burial or burning ground, the CenTral G !vcr™m I'll T ” g l ° 
grant to be made from the cantonment fund towards the cost of the sam e qU ' re 3 

(4) No corpse shall be buried or burnt in mv hnrhi ^ 1 - . 

m respect of which a notice issued under this section is for the t'ime^in'g'in 

shall' not , J 1 } 6 Provisions of sections 145, 146 and 147 

is for the P tfm. "h thC CaSC ° f anv burial g rou nd which 
Government h 6 '"" mana S ed b >' ° r behalf of the 

149. A Board may, P^lic noth* prescribe routes in the cantonment by 

hemoval of corpses. burning round° r ^ SeS ma ^ remove d to burial or 

C.C. M — 31 r ° Un S# 


Power to 
of burial 
ground. 


Exemption from opera- 
tion of sections 145 to 147. 
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150. 1[ Any person], being in charge of, or in attendance, whether as a 

. medical practitioner or otherwise, upon any person in 

mation^of'in'fectiouVor'con- f o ca "‘ 0n,n f S nt . wh ° m he knows ° r »«* reason to believe 
tagtous diseases. be suffering from a contagious or infectious 

disease, or being the owner, lessee or occupier of any 
building in a cantonment in which he knows that any such person is so suffering, 
shall, if he fails to give information, or if he gives false information, to the 
Board respecting the existence of such disease, be punishable with fine which 
may extend to one hundred rupees: 

» Provided that no person shall be punishable under this section for failure 
to give information if he had reasonable cause to believe that the information 
had already been duly given: 

Provided, further, that this section shall not apply in the case of venereal 
disease where the person suffering therefrom is under specific and adequate 
medical treatment and is, by reason of his habits and conditions of life and 
residence, unlikely to spread the disease. 

151. (1) In the event of a cantonment being visited or threatened by an 

. outbreak of any infectious or contagious disease 

Sp ecial measures m case among lhe inhabitants thereof or of any epidemic 

or epidemic!diseases CC, OUS disease among any animals therein, the -[Officer 

Command ing-in-Chief, the Command], if lie thinks 
that the provisions of this Act or of any law for the time being in force in the 
cantonment are insufficient for the purpose, may, with the previous sanction of 
the Central Government, — 

(a) take such special measures, and 

( b ) by public notice, make such temporary regulations to be observed by 
the public or by any class or section of the public, 

as he thinks necessary to prevent the outbreak or the spread of the 
disease : 

Provided that, where in the opinion of the a [Officer Commanding-in- 
Chief, the Command], immediate measures are necessary, he may take action 
without such sanction as aforesaid and, if he does so, shall forthwith report 
such action to the Central Government. 

(2) Whoever commits a breach of any temporary regulation made 
under sub-section (1) shall be deemed to have committed an offence under sec- 
tion 188 of the Indian Penal Code. 

152. Where it is certified to the Executive Officer by a medical practition- 
r> rtn rentiirr namr* er that the outbreak or spread of any infectious or 

of dairyman’s ?ustomers. contagious disease in the cantonment is, in the opinion 

of such medical practitioner, attributable to the milk 
supplied by any dairyman, the Executive Officer may, by notice in writing, 
require the dairyman, within such time as may be specified in the notice, to 
furnish him with a full and complete list of the names and addresses of all his 
customers within the cantonment, or to give him such information as will enable 
him to trace the persons to whom the dairyman has sold milk. 

153. W f here it is certified to the Executive Officer by the Health Officer 

that it is desirable, with a view to prevent the spread 
Power to require names Q f an y infectious or contagious disease in the canton- 
of^a washerman s custo- ment ' that the Hcalth Officer should be furnished 

with a list of the customers of any washerman, the 


LEG. REF 

1 Substituted for the word ‘'whoever” by 


Act VIII of 1930. 

1 Substituted by Act XXXV of 1926, 
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Executive Officer may, by notice in writing, require the washerman, within a 

time to be specified in the notice, to furnish the Health Officer with a full and 
complete list of the names and addresses of all owners within the cantonment of 
clothes and other articles which the washerman washes or has washed during 
the six weeks immediately preceding the date of the notice. 

154. Where, after inspection, the Health Officer is of opinion that any 

infectious or contagious disease is caused or is likely 
Report after inspection £ 0 ar i se in the cantonment from the consumption. 

E dairy or washermans Q £ m jiR supplied from a dairy or from the 

place O usiness. washing of clothes or other articles in any place, or 

from any process employed by a washerman, he shall report the matter to the 
Executive Officer. 

155. Upon receipt of a report submitted by the 

ted b tl0 He < alth e Officer Ubmit " Health Officer under section 154, the Executive Officer 
e y e 1 may, by notice in writing, — 

(a) prohibit the supply of milk from the dairy until the notice has been 
withdrawn ; or 

(fr) prohibit the washerman from washing clothes or other articles in any 
such place or by any such process as aforesaid until the notice has been with- 
drawn or unless he uses such place in such manner, or washes by such process, 
as the Executive Officer may direct in the notice. 

156. The Health Officer may take possession of any milk, clothes or other 

articles which are or have recently been in the pos- 
session of any dairyman on whom a notice has been 
served under section 152, or of any clothes or other 
articles which are or have recently been in the possession of any washerman, on 
whom a notice has been served under section 153, and may subject the same or 
cause the s me to be subjected to such chemical or other process as he may 
think necessary ; and the Board shall pay from the cantonment fund all the costs 
of the process and shall also pay to the owner of the milk, clothes or Motherl 
articles such sum as compensation for any loss occasioned by such process as 
may appear to it to be reasonable. 

conveyance ati ° n ° £ pUb ‘‘ C 157. Whoever in a cantonment— 

(a) uses a public conveyance while suffering from an infectious or con- 
tagious disease, or 

( b ) uses a public conveyance for the carriage of a person who is suffering 

from any such disease, or s 

(0 uses a public conveyance for the carriage of the corpse of a oersnn 
who has died from any such disease, p 

shall be bound to take proper precautions against the communication of the 
disease to other persons using or who may thereafter use the conveyance and to 
notify such use to the owner, driver or person in charge of the conveyance and 
further to report without delay to the Executive Officer the number of the’eon 
veyance and the name of the person so notified. CO 

158. (1) Where any person suffering from, or the corpse of any person 

« rkk " — Zt&surntxzssexat 

shall forthwith report the fact to the Executiv* OfficerTho shalf forthwithcause 
the conveyance to be disinfected if that has not already been done 

cutive Off N °u SUCh co " v p a nce shall be brought again into use until the Exe- 
risk onffection. 5 * certificate stating that it can be used without causing 

LEG. REF. 
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159. Whoever fails to make to the Executive Officer any report which he 

, , . 4 is required to make by section 157 or section 158. 

Penalty for failure to s hall be punishable with fine which may extend to one 
rc P° rt - hundred rupees. 

160. Notwithstanding anything contained in any law for the time being in 

force, no owner, driver or person in charge of a 

boundToca r^p^ontufle- P. 1 ? 61 *, conveyance shall be bound to convey or to 
ring 10 from infectious or aUow to be conveyed in such conveyance in or in the 
contagious disease. vicinity of a cantonment any person suffering from an 

infectious or contagious disease or the corpse of any 
person who has died from such disease unless and until such person pays or 
tenders a sum sufficient to cover any loss and expense which would ordinarily 
be incurred in disinfecting the conveyance. 

161. Where a Board is, upon the advice of the Health Officer, of opinion 

that the cleansing and disinfection of any building 
Disinfection of building or p art G f a building in the cantonment or of any 
or articles therein. articles in any such building or part which are 

likely to retain infection, or the renewal of the flooring of any such building 
or part of such building, would tend to prevent or check the spread of any in- 
fectious or contagious disease, he may, by notice in writing, require the owner 
or occupier to cleanse and disinfect the said building, part or articles, as the case 
may be, or to renew the said flooring, within such time as may be specified in the 
notice : 

Provided that where, in the opinion of the Board, the owner or occupier 
is from poverty or any other cause unable effectually to carry out any such 
requisition, the Board may, at the expense of the cantonment fund, cleanse 
and disinfect the building, part or articles, or, as the case may be, renew the 
flooring. 


162. (1) Where the destruction of any hut or shed in a cantonment is, in 

Destruction of infectious the °P ini . on of . th f e Board ' ncccssar >' to prevent the 
hut or shed. spread of any infectious or contagious disease, the 

Board may, by notice in writing, require the owner to 
destroy the hut or shed and the materials thereof within such time as may be 
specified in the notice. 

(2) Where the President of a Board *[* *] is satisfied that the destruc- 
tion of any hut or shed in the cantonment is immediately necessary for the 
purpose of preventing the spread of any infectious or contagious disease, he 
may order the owner or occupier of the hut or shed to destroy the same forth- 
with, or may himselt cause it to be destroyed after giving not less than two 
hours’ notice to the owner or occupier thereof. 

(3) The Board shall pay compensation to the owner of any hut or shed 
destroyed under this section. 

163. The Board shall provide free of charge temporary shelter or house 

~ . i. r ■ accommodation for the members of any family in 

nJterSf disi’n 5 f«te<f r o f ?d«- wl ' icl ? an infectious or contagious disease has appeared 
troyed building or shed. who have been compelled to leave their dwelling by 

reason of any proceedings taken under section 161 or 
section 162, and who desire such shelter or accommodation as aforesaid to be 
provided for them. 

164. (1) Where in a cantonment any building or part of a building is in- 

c u u- tended to be let in which any person has, within the 
before lcttin°g n th°e f same. lng s , ix weeks immediately preceding, been ^suffering 


»» lllllll I C* K\~ • j A v* I 9 o 

from an infectious or contagious disease, the person 
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letting the building or part shall, before doing so, disinfect the same in such 
manner as the Board may, by public or special notice, direct together with all 
articles therein liable to retain infection. 

(2) For the purposes of this section, the keeper of an hotel, lodging 
house or sarai shall be deemed to let to any person who is admitted as a guest 
therein that part of the building in which such person is permitted to reside. 

165. No person shall, without previous disinfection of the same, give, lend, 

sell, transmit or otherwise dispose of to another 
Disposal of infected person any article or thing which he knows or has 
article without disinfection. reason to believe has been exposed to contamination 

by any infectious or contagious disease and is likely to be used in, or taken into, 
a cantonment. 


Means of disinfection. 166. (1) Every Board shall — 

(a) provide proper places with necessary attendants and apparatus for 
the disinfection of conveyances, clothing, bedding or other articles which have 
been exposed to infection; 

( b ) cause conveyances, clothing or other articles brought for disinfection 
to be disinfected either free of charge or on payment of such charges as it may 

fix. 

(2) A Board may notify peaces at which articles of clothing, bedding, 
conveyances, or other articles which have been exposed to infection shall be 
washed, and, if it does so, no person shall wash any such thing at any place not 
so notified without having previously disinfected such thing. 

(3) The President of a Board 1 [* *] may direct the destruction of any 
clothing, bedding or other article in the cantonment likely to retain infection, 
and may give such compensation as he thinks fit for any article so destroyed. 


Making or selling of 167. Whoever, while suffering from, or in cir- 

or , washing cumstances in which he is likely to spiead. anv infec- 
clothes by infected person. tious or contagious disease,- 

(a) makes, carries, or offers for sale in a cantonment or takes any part in 
the business of making, carrying or offering for sale therein any article of food 
or drink or any medicine or drug for human consumption, or any article of 
clothing or bedding for personal use or wear, or 

(b) takes any part in the business of the washing or carrying of clothes, 
shall he punishable with fine which may extend to one hundred rupees. 


168. When a cantonment is visited or threatened by an outbreak of any 

Power to restrict infectious or contagious disease, the Board may, by 

hibit sale of food or drink P ubbc n< ? tl ? e ' restrict in such manner or prohibit for 
nr nrpmr r such period. as may be specified in the notice, the sale 

an y artl , cle of „ fo ° d or drink for human consumption specified 
in the notice or the sale of any flesh of any description of animals so specified. 

Control over wells tanks • a Boar< ^ 1S °f opinion that the water 

etc. ’ ’ 1 P . a . n .y we ^ ta °k or other place is likely, if used for 

drinking, to engender, or cause the spread of, any 
disease, it may,— 

drinking ^ PUbl ‘ C n ° tiCC ’ prohibit lhe rem oval or use of such water for 

such welV req V ire ,he owner °r person having control of 

prevent the Duhlir from b° l * ke SUck StepS aS may be Jlrected by the notice to 
F event the public from having access to or using such water ; or 

or spreldTof any 6 such^di sease. m 3y consider exp edient to prevent the 
' W °'«* 'or where .here is no Board, etc.’ ° mit ' ed ** Ac ‘ XX f 1936 ‘ 
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• •. ^ (2) l" the c 7* nt of a cantonmen t or any part of a cantonment bein? 

yj S1 u °nu 1 ed by an outbreal 5 of an V infectious or contagious disease, 
the Health Officer or any person authorised by him in this behalf may, without 

not.ce and at any time inspect and disinfect any well, tank or other place from 
which water is, or is likely to be, taken for the purposes of drinking" and may 
further take such steps as he thinks fit to ensure the purity of the water or to 
prevent the use of the same for drinking purposes. 


Disposal of infectious 
corpse. 


1/0. Where any person'has died in a cantonment 
from any infectious or contagious disease, the Execu- 
tive Officer may, by notice in writing, — 


(o) require any person having charge of the corpse to convey the same to 
a mortuary, thereafter to be disposed of in accordance with law ; or 

( b ) prohibit the removal of the corpse from the place where death occur- 
red except tor the purpose of being buried or burned or of being conveyed to a 
mortuary. 


Hospitals and Dispensaries . 

Maintenance or aiding of . 7I ... 

hospitals or dispensaries. 1/1. (1) A Board may — 

(а) provide and maintain either within or without the cantonment as 
many hospitals and dispensaries as it thinks fit; or 

(б) make, upon such terms as it thinks fit to impose, a grant-in-aid to any 
hospital or dispensary ![or veterinary hospital), whether within or without the 
cantonment, not maintained by it. 

(2) Every hospital or dispensary maintained or aided under sub-section 
(1) shall have attached to it a ward or wards for the treatment of persons 
suffering from infectious or contagious diseases. 

(3) A medical officer, appointed in such manner as the Central Govern- 
ment may direct, shall be in charge of every hospital or dispensary maintained 
or aided under this section. 


172. (1) Every hospital or dispensary maintained or aided under section 

,• *71 shall be maintained in accordance with any 

anccsfetc- pp general or special orders of the Central Government 

. , . 2 [* *] for the conduct of hospitals and dispensaries 

or in accordance with the said orders modified in such manner as the Central 
Government 2 [* ♦] 3[* *], thinks fit. 

'A a ^°?rd shall cause every such hospital or dispensary to be pro- 

vided with all requisite drugs, instruments, apparatus, furniture and appliances 
and with sufficient costs, bedding and clothing for in-patients. 

173. At every hospital or dispensary maintained or aided under section 

Free patients. 171, the sick poor of the cantonment, and other inha- 

bitants of the cantonment suffering frrm infectious or 

con agious diseases, and, with the sanction of the Board, any other sick persons, 

may receive medical or 4 [surgical] treatment free of costs, and, if treated 

as in-patients, shall be either dieted gratuitously or, if the medical officer in 

c arge so directs, shall be granted subsistence allowance on such scale as the 
Board may fix : 

n Provided that the subsistence allowance shall not be less than the lowest 
fil fir a D CC . r . the time being fixed for the subsistence of judgment-debtors by 
1908 rOVinC,a1 ^ Government under section 57 of the Code of Civil Procedure, 


it . LEG REF. 

« f* n , scr I c< ? b > Act XXIV of 1936. 

♦ a k °I^A EocaI Government’ omit- 
t d by A.O., 1937. 


8 Words “as the case may be” omitted by 

4 inserted by Act XXIV of 1936. 

8 Substituted for ‘Local by AX)., 1937. 
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174 Anv sick person who is ineligible to receive medical ■ 1 [or surgical ] 

y treatment free of costs in any hospital or dispensary 

Paying patients. under section 173 may be admitted to treatment there- 

in upon such terms as the Board thinks fit. 

175 (l) If the Health Officer or the medical officer in charge of a hospital 

or dispensary maintained or aided under section 171 
Power to order person to j laS reason to believe that any person living in the 
attend hospital or dispen- can tonment is suffering from an infectious or 

sary - contagious disease, he may, by notice in writing, call 

upon such person to attend for examination at any such hospital or dispensary 
at such time as may be specified in the notice and not to quit it without the 
permission of the medical officer in charge; and, on the arrival of such person 
at the hospital or dispensary, the medical officer in charge thereof may examine 
him for the purpose of satisfying himself whether or not such person is suffering 
from an infectious or contagious disease: 

Provided that, if, having regard to the nature of the disease or the con- 
dition of the person suffering therefrom, or the general environment and cir- 
cumstances of such person, the Health Officer or medical officer, as the case may 
be, considers that the attendance of such person at a hospital or dispensary is 
likely to prove unnecessary or inexpedient, he shall examine such person at such 
person’s own residence. 

(2) if any person, on examination under sub-section (1), is found to be 
suffering from an infectious or contagious disease, the Health Officer or medical 
officer, as the case may be, may cause him to be detained in hospital until he is 
free from the infection or contagion: 

Provided that, if having regard to the nature of the disease or the con- 
dition of the person suffering therefrom, or the general environment and cir- 
cumstances of such person, he considers that the detention of such person at a 
hospital or dispensary is unnecessary or inexpedient, he shall discharge such 
person and take such measures or give such directions in the matter as he thinks 
necessary. 


176. (1) If the Health Officer or the medical officer in charge of a hospital 

or dispensary maintained or aided under section 171 


cantonment perlons rlfET- rep ° rtS - in writing to the ^Officer Commanding the 


ing to attencf hospital or 
dispensary. 


station] that any person having received a notice 
under section 175 has refused or omitted to attend at 
the hospital or dispensary, specified in the notice, or 
that such person, having attended the hospital or dispensary, has quitted it with- 
out the permission of such medical officer, or that any person has failed to com- 
ply with any direction given to him under section 175, the 2 [Officer Commanding 
the station] may, by order in writing, direct such person to remove from the 

cantonment within twenty-four hours and not to re-enter it without his permis- 
sion in writing. 

(2) No person who has under sub-section (1) been ordered to remove 
irom and not to re-enter a cantonment shall enter any other cantonment in 

station ] lDdia W,thout the written Permission of the 2[Officer Commanding the 


Control of Traffic for Hygienic Purposes. 


Routes for pilgrims and ., }?/• O) A Board may provide or prescribe 
others. suitable routes for the use of persons passing through 

the cantonment — 


°f public^resoA^or Wa ^ * ° ° r ^ rom * a * rs or places of pilgrimage or other places 


. . LEG. REF. 

Inserted by Act XXIV of 1936. 


1 Substituted by Act VII of 1925. 
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(6) during times when an infectious or contagious disease is prevalent • 

and may by public notice, require such persons as aforesaid to use such routes 
and no others. 

(2) All routes provided or prescribed under sub-section (1) shall be 
clearly and sufficiently indicated by the Board. 

Special Conditions regarding Essential Services. 

178. (1) Whoever, being a sweeper employed by a Board, in the absence 

~ .... , . of a written contract authorising him so to do and 

sw C ee n pe!s 0nS ° f ™ ° £ without reasonable cause, resign! his employment 

. absents himself from his duty without having given 

one month s notice to the Board, or neglects or refuses to perform his duties or 

any of them, shall, be punishable with imprisonment which may extend to one 
month. 

(2) The Central Government may, by notification in the Official Gazette, 
direct that on and from such date as maybe specified in the notification the 
provisions of this section shall apply in the case of any specified class of servants 

employed by a Board whose functions intimately concern the public health or 
safety. , 

(3) For the purpose of this section, '‘sweeper" includes any menial 
servant employed by a Board in the removal or disposal of filth or rubbish. 

CHAPTER XI. 

Control over Buildings, Streets, Boundaries, Trees, etc. 

Buildings. 

i[178-A. No person shall erect or re-erect a building on any land in a 

Sanction for building. cantonment, except with the previous sanction of the 

c . x . r .. Board, nor otherwise than in accordance with the 

th tH,S ? apter ^ and ° f th - C Fules and bye ‘ laws made un ^er this Act 
relating to the erection and re-erection of buildings.] 

179. (1) Whoever intends to errect or re-erect any building in a canton- 

Notice of new buildings. men ? S < f! a PP ly f ? r sanction by giving] notice in 

r , * writing of his intention to the Board. 

erect aVffilffinVwho^ 056 ° f ^ Act ’ " perSOn shaI1 be dcemed to or re- 

\ a b \ ™ ateriaI alteration or enlargement of any building, or 

nally cLLucUdTor'TatVur^ose Uman b^' 3 ' 10 " bui,ding not orig “ 

originaily cXructedTs oTe^ch pUce, ^ habitation a building 

n umber m ° re P ' 3CeS ° f buman habitation int ° a greater 

nallv rnncf C .° n f V a r r S * n J° a stab ^' cattle-shed or cowhouse any building origi- 
nally constructed for human habitation, or 

n ? a ^ e , S , an , y a ^®ration which there is reason to believe is likely to 

buildiifff ; JU ,c,a y the lability or safety of any building or the condition of any 
g n respect of drainage, sanitation or hygiene, or 

the hiGcrkf roakes any alteration to any building which increases or diminishes 
rerlnr#»f * *u 0 *’ u* area c ? vere( l by, or the cubic capacity of, the building, or which 
rritwi k e cu ! ),c c , a P ac *ty of any room in the building below the minimum pres- 

3ny byC_Iaw made undcr this Act - 

!80- (1) A person giving the notice required by section 179 shall specify 

Conditions of valid notice ? be P ur P° se for which it is intended to use the build- 
ing to which such notice relates. 


it j L leg. REF. 
Inserted by Act XXIV of 1936. 


* Substituted for the word ‘give’ by Act 

XXIV of 1936. 
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(2) No notice shall be valid until the information required under sub- 
section (1) and any further information and plans which may be required under 
bye-laws made under this Act have been furnished to the satisfaction of the 
Board along with the notice. 

181. (1) The Board may either refuse to sanction the erection or re-erec- 

tion, as the case may be, of the building, or may sanc- 
. Power of Board to sane- tion ft either absolutely or subject to such directions 
honor refuse. as ft ^hj n k s fft to make in writing in respect of all or 

any of the following matters, namely: — 

(a) the free passage or way to be left in front of the buildings ; 

(fe) the space to be left about the building to secure free circulation of 
air and facilitate scavenging and the prevention of fire ; 

(c) the ventilation of the building, the minimum cubic area of the rooms 
and the number and height of the storeys of which the building may consist ; 

(d) the provision and position of drains, latrines, urinals, cesspools or 
other receptacles for filth ; 

(*) the level and width of the foundation, the level of the lowest floor 
and the stability of the structure; 

(/) the line of frontage with neighbouring buildings if the building abuts 
on a street ; 

(g') the means to be provided for egress from the building in case of fire ; 

W the materials and method of construction to be used for external and 
party walls for rooms, floors, fireplaces, and chimneys; 

(i) the height and slope of the roof above the uppermost floor upon which 
human beings are to live or cooking operations are to be carried on ; and 

(;) any other matter affecting the ventilation and sanitation of the buil- 
dings ; 

and the person erecting or re-erecting the building shall obey all such written 
directions in ever)- particular. 

, ,U( 2 ) T*l e Board ma >' refuse to sanction the erection or re-erection of 

any building, either on grounds sufficient in the opinion of the Board affecting ihe 
particular building, or in pursuance of a general scheme sanctioned by the 

tin^ of h,?;n' ?andin ^ m ' Ch ' e i ‘^.Command, restricting the erection or re-e.ee- 
on .°f, 'wildings within specified limits for the prevention of overcrowding or in 

pose £StS PerS ° nS reSlding within such limits °r for any other publfc pur- 

i n „ nn (i ) a Tl l e w 3 " 3 ’ S >ef °[ e sectioning the erection or re-erection of a build- 

° « d Wh ,- Ch ’. S under the man agcment of the Military Estates Officer shall 
refer the application to the Military Estates Officer fn/acmr!* y mcer » s " ail 

lnd e the i fl t a ry‘ ‘ Estate s' Office r f sh a°l ] murn the applicaUonT ^tr'^^thh" 1 

r "”" “rr » wi*n mn, ^yS“ n srd'i; ,b h S 

building^- ThC B ° ard " lay rCfUSe *° Sanction ‘be erection or re-erection of any 

ing is held on alease from ° 2 ?the h Crownl ?f r< Ju° Sed erect or re-erect the build- 
a breach of the terms of the lease or f the erection or re-erection constitutes 


1 o . . leg. ref. 

a Instituted by Act XXIV .of 1936 
^ theA t .O U , t 1937 f0r * he W ° rd ‘ Govc rnment' 

Sec. 181,—Where Cantonment Authoritv 
C. C M.— • 32 


grants permission without any reservation 
tar as the use of the building for shops w 
concerned, its subsequent resolution modii 
ing the previous one by adding the wor 
shops rejected” is ultra vires. 126 I.C. 5 
=1930 Lah. 822 ; 52 P.R. 1900. 
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(6) when the land on which it is proposed to erect or re-erect the 
building is not held on a lease from l[the Crown], if the right to build on such 
land is in dispute between the person appl)ing for sanction and the Government. 

(5) If the Board decides to refuse to sanction the erection or re-erection 
of the building, it shall communicate in writing the reasons for such refusal to 
the person by whom notice was given. 

(6) Where the Board neglects or omits, for one month after the receipt 
of a valid notice, to make and to deliver to the person who has given the notice 
any order of any nature specified in this section, and such person thereafter by 
a written communication sent by registered post to the Board calls the attention 
of the Board to the neglect or omission, then, if such neglect or omission conti- 
nues for a further period of fifteen days from the date of such communication 
the Board shall be deemed to have given sanction to the erection or re-erection, 
as the case may be, unconditionally: 

Provided that, in any case to which the provisions of sub-section (3) 
apply, the period of one month herein specified shall be reckoned from the date 
on which the Board has received the report referred to in that sub-section]. 


182. (1) No compensation shall be claimable by any person for any 

Compensation. damage or loss which he may sustain in consequence 

ot the refusal ot the Board of sanction to the erection 
of any building or in respect of any direction issued by it under sub-section (1) 
of section 181. 

(2) The Board shall make compensation to the owner of any building for 
any actual damage or loss sustained by him in consequence of the prohibition of 
the re-erection of any building or of its requiring any land belonging to him to 
be added to the street: 

Provided that the Board shall not be liable to make any compensation in 
respect of the prohibition of the re-erection of any building which for a period 
of three years or more immediately preceding such refusal has not been in 
existence or has been unfit for human habitation. 


183. Every sanction for the erection or re-erection of a building given or 

Lapse of sanction deemed to have been given by the Board as herein- 

before provided shall be available for one year from 
the date on which it is given, and, if the building so sanctioned is not begun by 
the person who has obtained the sanction or some one lawfully claiming under 
him within that period, it shall not thereafter be begun 2[ unless the Board on 
application made therefor has allowed an extension of that period]. 

a [ 1 S3- A. A Board, when sanctioning the erection or re-erection of a 
p „ • j * „ . 4 . , building as hereinbefore provided, shall specify a 

building. com P e ion of reasonable period after the work has commenced 
. within which the erection or re-erection is to be com- 

pleted, and, if the erection or re-erection is not completed within the period so 
nxed, it shall not be continued thereafter without fresh sanction obtained in the 
manner hereinbefore provided, unless the Board on application made therefor 
has allowed an extension of that period: 

_ Provided that not more than two such extensions shall be allowed by the 
Board in any case]. 

Illegal erection and re- 184. Whoever begins, continues or completes 

ereetjon. the erection or re-erection of a building— - , 

( a ) without having given a valid notice as required by sections 1/ a 
180, or before the building has been sanctioned or is deemed to have ice 
sanctioned, or 


1C . . , LEG. REF. 

Substituted for 'Government' by A.O., 
iyj/ ■ 

* Substituted for words ‘ without fresh 


sanction obtained in ti*^ T ^ an J 1 |Q V J lcrcin 
before provided by Act XXIV of 1936. 
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(t) without complying with any direction made under sub-section (1) 
of section 181, or 

(c) when sanction has been refused, or has ceased to be available, x [or 
has been suspended by the Officer Commanding-in-Chief, the Command, under 
clause ( b ) of sub-section (1) of section 52], shall be punishable with fine which 
may extend to five hundred rupees. 

185. 2 [ ( 1 ) ] A Board may, at any time, by notice in writing, direct the 

owner, lessee or occupier of any land in the canton- 
Power to stop erection or mC nt to stop the election or re erection of a building 
re-erect. on or to demolish. ; n any case in which the Board conside rs that such 

erection or re-erection is an offence under section 184 and may in any such 
case 3 [or in any other case in which the Board considers that the erection or re- 
erection of a building is an offence under section 184, within six months of the 
completion of such erection or re-erection], in like manner direct the alteration 
or demolition, as it thinks necessary, of the building, or any part thereof, so 
erected or re-erected : 

Provided that the Board may, instead of requiring the alteration or demo- 
lition of any such building or part thereof, accept by way of composition such 
sum as it thinks reasonable. 

2 [Provided further that the Board shall not, without the previous con- 
currence of the Officer Commanding-in-Chief, the Command, accept any sum by 
way of composition under the foregoing proviso in respect of any building on 
land which is not under the management of the Board]. 

2 [(2) A Board shall by notice in writing direct the owner, lessee or 
occupier of any land in the cantonment to stop the erection or re-erection of a 
building in any case in which the order under section 181 sanctioning the erec- 
tion or re-erection has been suspended by the Officer Commanding-in-Chief, 
the Command, under clause ( b ) of sub-section (1) of section 52, and shall in 
any such «se in like manner direct the demolition or alteration, as the case may 
be of the building or any part thereof so erected or re-erected where the 
H ™ cer Commanding-in-Chief, the Command, thereafter directs that the order 

sanctioning the erection or re-erection of the building shall not be 
carried into effect or shall be carried into effect with modifications specified by 

sation fnr° Vide< ? that the u°* rd shal ! P ay to the owner of the building compen- 
or aUeration o °an ! lim in sequence of the demolition 

OIB "' Commandin E-“ , -Chief. the c=,£ £ 

Power to make bye-laws. . 

mg— 


A Board may make bye-laws prescrib- 


. _ , LEG. REF. 

« nia C c ted by Act XX1V o£ 1936 - 
/n Uld j S * 185 was re-numbered as sub-sec. 

a j n ? se A Con ? proviso and sub-sec. (2) in- 
serted by Act XXIV of 1936 

Inserted by Act XXIV of 1936. 

NOTES. 

Ssc. 184 (6) : Scope op.— S. 184 (6) does 
S a S; ovi i a punishment for mere non-com- 
te-th a direction made under sub-S. 

ation f nr 81, b , utfor th . e beginning, continu- 
BbSfflS C °^P ] letlon the erection of a 

direr!? 8 w ?J*£ ut eoroplymg with such a 

Stcs 0 ?R 4 I s C \k y b6 L 6=l934 Oudh 29 
tinrt;*' l AND ' — There is a clear dis- 

the offences under Ss 184 
and 185 of the Act. One relates to the erec- 


tion or re-erection of a building without the 

thl !t S, ° n °i the Cantonment Authority; 

with L er *-° ff - nCe VI th ® fai,ure to comply 
h, ;iV t,Ce ,ssued by authority. Where a 
building was erected before 1924 but the 

P osecution was for the offence of disobey- 

J , n JfA n u otlc ? after the Act came into force, 
” a It_ iat , le . Prosecution was sustainable 
and that the time-limit for the same was six 
w n A s “om the date of the disobedience 

13 | I C 7 , 13 = 33 Cr.L.J. 336=1932 Lah. 370. 

^ E |” S ‘ r ^ 84 and 268 — S. 184 provides no 
penalty for a continuing failure or contra- 
vention, a lthough such a penalty is provided 
in S. 268. 35 Cr.LJ. 666=1934 Oudh 29. It 
o I !8 t «P ro P er *° substitute a conviction under 
S. 268 for the one under S. 184 (6). ( Ibid .). 
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, .... ( a ) th |- manner in which notice of the intention to erect or re-erect a 
building in the cantonment shall be given to the Board and the information and 
plans to be furnished with the notice ; 

(b) the type or description of buildings which may or may not, and the 
purpose for which a building may or may not, be erected or re-erected [in the 
cantonment or any part thereof] 1 

(c) the minimum cubic capacity of any room or rooms in a building 

which is to be erected or re-erected ; 2 [* *] 6 

(d) the fees payable on provision by the Board of plans or specifica- 

tions of the type of buildings which may be erected in the cantonment or any 
part thereof; J 

2 [(e) the circumstances in which a mosque, temple or church or other 
sacred building may be erected or re-erected ; and 

(/) .with reference to the erection or re-erection of buildings, or of any 
class of building, all or any of the following matters, namely: — 

(0 the line of frontage where the building abuts on a street ; 

. (H) the space to be left about the building to secure free circulation of 

air and facilities for scavenging and for the prevention of fire; 

(Hi) the materials and method of construction to be used for external 
and party-walls, roofs and floors; 

(iv) the position, the material and the method of construction of fire- 
places, chimneys, drains, latrines privies, urinals and cesspools; 

(v) height and slope of the roof above the uppermost floor upon which 
human beings are to live or cooking operations arc to be carried on ; 

(vi) the level and width of the foundation, the level of the lowest floor 
and the stability of the structure; 

( vii ) the number and height of the storeys of which the building may 
consist; 

(viii) the means to be provided for egress from the building in case of 

hre , 

0 r ) fhe safeguarding of wells from pollution; or 

( ; ) the materials and method, of construction to be used for godowns 
intended for the storage of foodgrains in excess of fifty maunds in order to 
render them rat proof.] 

187. (1) No owner or occupier of any building in a cantonment shall, 

K , , without the permission in writing of the Board, add 

tions. t° or place against or in front of the building any pro- 

,. jection or structure overhanging, projecting into, or 

encroaching on, any street or any drain, sewer or aqueduct therein. 



, 0 . LEG. REF. 

1, S “ bs t'} u ted by Act XXXI of 1940, 

, CioA- and ®T it,cd and CIs. (e) and (/ 
of S. 186 inserted by Act XXIV of 1936. 

c notes. 

bEC. 187.— Where on an application to thi 
Cantonment Authority, for sanction to con 
struct a platform, the applicant receives sue! 
sanction by means of a letter from the exe 
cutive officer of the Cantonment, under whos< 
3,1 ° rdcrs of thc Cantonmen 
L ty arC normal, y communicated, it i: 

h m US,n u SS L to en <l u *re from the execu 

Kim °ua T u whcther the sanction conveyed b’ 

A^hirll H n gra "'^ J»» the Cantonmen' 
Authonty. He is entitled to assume that thi 

°? ce . r was acting in accordanci 
with the authority conferred on him by th< 

c antonment Board and to act on such sane 
tion. 35 P.L.R. 414=1934 Lah. 510. 


A person is not bound to comply with any 
notice whatever, however illegal or peremp- 
tory merely because it is issued to him by a 
Municipal Board or a Cantonment authority, 
and if he fails to comply with it he does not 
render himself liable to a fine under the Act. 
146 I.C. 2=34 Cr.L.J. 1191 = 1933 All. 486 
distinguishing 1932 A. 623. Thc petitioner, 
without the permission in writing of the 
Cantonment Board paved with burnt 
bricks a plot of land which was situate 
between two houses which he had con- 
structed with the sanction of the Board. 
There were gates to the two streets on cither 
side of thc land in question which the peti- 
tioner had put up some years ago. On a 
charge under S. 187 of ••placing a structure, 
encroaching on the street," held that in view 
of the fact that the gates have been in exis- 
tence on both sides for a number of years 
it cannot be presumed that the public have a 
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(2) The Board may, by notice in writing, require the owner or occupier 
of any such building to alter or remove any such projection or encroachment as 

aforesaid: . , A . 

Provided that, in the case of any projection or encroachment lawfully in 

existence at the commencement of this Act, the Board shall make compensation 

for any damage caused by the removal or alteration. 

(3) The Board may, by order in writing, give permission to the owners 
or occupiers of buildings in any particular street to put up open verandahs, bal- 
conies or rooms projecting from any upper storey thereof to an extent beyond 
the line of the plinth or basement wall at such height from the level ground or 
street as may be specified in the order. 

188. A Board may, by notice in writing, require any person who has with- 
out its- permission in writing, newly erected or re- 
Unauthorised buildings, erected any [structure] 1 over any public sewer, drain, 
over drains, etc. culvert, water-course or water-pipe in the cantonment 

to pull down or otherwise deal with the same as it thinks fit. 

189. (1) A Board may, by notice in writing, require the owner or lessee of 

any building or land in any street, at his own expense 
Drainage and sewer con- an( l i n suc h manner as the Board thinks fit, to put up 
nec ions. and ^ CC p in g 00( d condition proper troughs and pipes 

for receiving and carrying rain water from the building or land and for dis- 
charging the same or to establish and maintain any other connection or com- 
munication between such building or land and any drain or sewer. 

(2) For the purpose of efficiently draining any building or land in the 
cantonment, the Board may, by notice in writing, require the owner or lessee of 
the building or land — 

(a) to pave, with sucli materials and in such manner as it thinks fit, any 
courtyard, alley or passage between two or more buildings, or 

(b) to keep any such paving in proper repair. 

190. A Board may attach to the outside of any building, or to any tree 
n in the cantonment, brackets for lamps in such 

foHamps° attac 1 brackets manner as not to occasion injury thereto or incon- 


venience. 


Streets. 


191 A Board may, by order in writing, permit the temporary occupation of 
. , any street, or of any land vested in the Board for the 

str«t, UnTetc? CUPat ‘° n ° £ P ur P 0Se of depositing any building matenals’or mak- 

in 8 any temporary excavation therein or erection 
thereon, subject to such conditions as it may prescribe for the safety or conven- 

lenceof the public, and may charge a fee for such permission and may in its 
discretion withdraw such permission. y 

192. (1) A Board shall not permanently close 

any street, or open any ne-v street without the previ- 
ous sanction of the 2 [Officer Commanding-in-Chief, 


Closing and opening of 
streets. 

the Command]. 


, „ LEG. REF. 

1 Substituted by Act XX XI of 1940. 
Substituted by Act XXXV of 1926. 

. NOTES. 

r'Kbtof way over this space and the prose- 
cution have failed to establish that the land 

U a " street " ^ defined in the \ct. 
Cr L -J 1^75 = 1935 Lah. 858 
*nrr Cl *' AN0 ~ Notice for removal of 

encroachment issued by executive officer not 


valid— Disobedience to— Conviction for, not 
proper. See W33 Lah. 545. Subsequent 
confirmation of the action of the Executive 
Oth;er by the Cantonment Board is of no 
avail, as the notice disobeyed is the invalid 
notice of the executive officer, (/bid.) But 
see 1926 Cal. 1073; 32 P.R. 1881. Qualified 
sanction to construct — Construction — Notice 
to demolish “unauthorized construction" — 
Validity of — Non compliance with it is no 
offence. See 146 I.C. 2=34 Cr.L.J. 1191. 
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(2) A Board may, by public notice, temporarily close anv street nr „ 
part of a street for repair or for the purpose of carrvinp- nut str< - et or an y 

te d with drainage, water-supply or lighting or any other work tvhich^ 
under this Act required or permitted to carry out • h ch it is by or 

the Bo V a e rd e s d haII- e B ° ard ' " SUCh 35 *° be Hkely to danger to the pX,' 

(a) take all reasonable means for the protection of the k 

and land and provide reasonable means of access thereto; * buiId,n & s 

(b) cause sufficient barriers or fences to be erected for the security of 

hfe and property, and cause such barriers or fences to be sufficient*? ljXed 
from sunset to sunrise. uu v ngncea 

193. (1) A Board mav cause a name to be given to any street and to be 

Names of streets and place as°it din § the cantonment in such 

numbers of buildings. P X s , trunks nt, and may also cause a number to 

be affixed to any such building. 

( 2 ) Whoever destroys, pulls down, defaces or alters any such name or 

number or puts <ip any name or number differing from that put up by the order 
of the Board shall be punishable with fine which may extend to twenty rupees. 

.. * number lias been affixed to any building under sub-section 

(1), the owner ol the building shall maintain the number in order, and shall re- 
place it if removed or defaced, and if he fails to do so the Board may by notice 
in writing require him to replace it]. y y c 

Boundaries and Trees . 

Boundary walls, hedges N .° boundary wall hedge or fence of 

and fences. an ^ material or description shall be erected in a can- 

tonment without the permission in writing of the 

land inffieXXeX^' ’ require ' hc 0W " er or lessee of any 

. . . . t0 . removc m {r °™ the land a ny boundary wall, hedge or fence which 

is, in its opinion, unsuitable, unsightly or otherwise objectionable ; or 

( b ) to construct on the land sufficient boundary walls, hedges or fences 

of such material, description or dimensions as may be specified in the notice; 

good order :° mainUin the boundar y walls, hedges or fences of such lands in 

Provided that, in the case of any such boundary wall, hedge or fence 

wa! C !li' Va - f rected vvith the consent or under the orders of the Board or which 

oensLffon'for anv rl ^ cornrnenc «" en |- of this Act, the Board shall make com- 
pensation for an> damage caused by the removal thereof. 

occuDie^ofTnv 7 ? y ’ not ’. ce in writing, require the owner, lessee or 

MdwhhinSf H hn( °u Ut ° r tr ' m an >‘ hedge on the land in such manner 
and within such time as may be specified in the notice. 

195. (1) Where, in the opinion of a Board, the felling of any tree of 

Felling lopping, and trim- maturc growth standing in a private enclosure in the 
ming of fees. cantonment is necessary for any reason, the Board 

__ notice in writing, require the owner, lessee 

the notice °* and *° the tree within such time as may be specified in 


, leg. ref. 

1 Inserted by Act XXIV of 1936. 
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(2) A Board may — 

(a) cause to be lopped or trimmed any tree standing on land in the can- 
tonment which belongs to the *[ Crown] ; or 

(fc) by public notice require all owners, lessees or occupiers of land in 
the cantonment, or by notice in writing require the owner, lessee or occupier of 
any such land, to lop or trim, in such manner as may be specified in the notice, 
all or any trees standing on such land or to remove any dead trees from such 
land. 

196. Whoever, without the permission in writing of the Board, digs up 

the surface of any open space in the cantonment. 
Digging of public land. which is not private property, shall be punishable with 
fine which may extend to twenty rupees, and, in the case of a continuing offence 
2[with an additional fine] which may extend to five rupees for every day after 
the first during which the offence continues. 

197. (1) If, in the opinion of a Board, the working of a quarry in the 

cantonment, or the removal of stone, earth or other 
Improper use of land. material from the soil in any place in the cantonment, 
is dangerous to persons residing in or frequenting the neighbourhood of such 
quarry or place, or creates, or is likely to create, a nuisance, the Board may, by 
notice in writing, prohibit the owner, lessee or occupier of such quarry or place 
of the person responsible for such 2 [working] or removal, from continuing or 
permitting the working of such quarry or the moving of such material, or re- 
quire him to take such steps in the matter as the Board may direct for the pur- 
pose of preventing danger or abating the nuisance arising or likely to arise 
therefrom. ‘ J 

(2) If, in any case referred to in sub-section ( 1 ), the Board is of opinion 
that such a course is necessary in order to prevent imminent danger it mav bv 

order in writing, require a proper hoarding or fence to be put up for the nrn 
tection of passers-by. 1 


V-.1AX1.A A Ail, 

Markets, Slaughter-houses, Trades and Occupations. 

198. (1) A Board may provide and maintain, either within or without the 

Public markets ands.au- ho ht! , m heT^ • S , P fi UbHc sla ^r- 

ghter-houscs. ousts, to such number as it thinks fit, together with 

. , r stalls, shops, sheds, pens and other buildings or rnn 

vemences for the use of persons carrying on trade or business in or frequenting 
such markets or slaughter-houses, and may provide and maintain in u 

market buildings, places machines, weights'! scales and the S 
ment or measurement of goods sold therein. 'eigh- 

(2) When such market or slaughter-house is situated bevond rant™™^ 
limits, the Board shall have the same power for the inspection L H n tonment 
lation of the same as if it were situated within'tholehS 00 ^ Pr ° Per rCgU ‘ 

(3) The Board may at any time, by public notice rlnc* ui- 

market or public slaughter-house or any part thereof. * ^ public 

(4) Nothing in this section shall be deemed to anthnri«» *. . ,• 

199. (1) No person w shall without the genera, or special permission in 

Use of public market. i . oarc ^ f se ^ or expose for sale any 

A animal or article in any public market * 

animal or a rtide^exposed°for sa?e'| n ^ the P rovisions of this section, and any 
exposed for sale by such person, may be summarily removed 


1C . . LEG. REF. 

Substituted for ‘Government’ by the A.O. 


1937. 

1 Substituted by Act VIII of 1930, 
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from the market by or under the orders of the Executive Officer or any officer 
or servant of the Board authorised by it in this behalf. 


200. A Board may — 


Levy of stallages, rents 
and fees. 

_ „ ,S a) cha u r p for ‘he occupation or use of any stall, shop, standing shed 
or pen in a public market, or public slaughter-house, or for the right to^’xDose 
goods for sale in a public market, or for weighing or measur fg Voodsso d 

therein, or for the right to slaughter animals in any public slaughter house such 
stallages, rents and fees as it thinks fit ; or 8 ou e ' suctl 

(fc) with the sanction of the l( Officer Commanding-in-Cbief the Com- 
mand] farm the Stallages, rents and fees leviable as aforesaid or any portion 
thereof for any period not exceeding one year at a time; or y P 

( c ) put up to public auction, or with the sanction of the ^Officer Com- 
manding-in-Chief, the Command], dispose of by private sale, the privilege of 

occupying or using any stall, shop, standing, shed or pen in a public market or 
public slaughter-house for such term and on such conditions as it thinks fit. 

201. A copy of the table of stallages, rents and fees, if any, leviable in 

Stallages, rents, etc., to fh^ bv^ LwTm^flo ° f slau ghter-house, and of 

be published. ) e law s made under this Act for the purpose of 

• , a • >i r r u i re £ uIat,n g *he use of such market or slaughter-house 
printed in the English language and in such other language or languages as the 

daughter-house? 01 ' * ***** in some conspicuous place ,n fhe ^rket or 

202. ( 1 ) No 


Private markets 
slaughter houses. 


place in a cantonment other than a public market shall be 

and ih?n ^ * Tf rke V an ? no pIace ln a cantonment other 
than a public slaughter house, shall be used as a 

as a market or slaughter-hous^ as may be? bfthe B?ar ( | S beCn 

slaughter-house established'lmd^a^ntahi^^y *the Government. * n ** 0356 ° f 3 
(2) Nothing in sub-section (1) shall be deemed- 

spilsilliss 

from setting 0 apart 'place ° T ^ f"^ 0 " ° f t,lc Board ’ 

religious custom when such an ^ f °J an ,' mals m ^ordance with 

troops or for the purpose of the sale of*, he flesh thereof to the 'troop's! ° n * ““ 

tive Offic^u^^^ -—<1 by the Execu- 

which may extend to fiftJ inn section (2) shall be punishable with fine 

an additional fine which may extend' "to ten ^ MSe r° f 3 contin . uin & offen ce, with 
during which the offence Ts cominued f ° r ever r da * after the first 

203. (1) A Board may charge such fees as it thinks fit to impose for the 

Conditions of grant of gFa , of a "cence to any person, to open a private 
licence for private market market or private slaughter-house in the cantonment, 
or slaughter-house. and may grant such licence subject to such conditions, 

under, as it thinks fit to impose. 51601 ^ ^ Act a " d any byc ' ,awS made there_ 


iq , . LEG. REF. 
Substituted by Act XXXV of 1926, 


„ NOTES. 

Secs. 200 and 210 — Lease of shed— Des- 
truction of sh« d - Liability of lessee for 
rent. See 1933 Lah. 5 17. 
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(2) The Board may refuse to grant any such licence without giving 
reasons for such refusal. 

204. (1) Any person who keeps open for public use any market or 

slaughter-house in respect of which a licence is re- 
Penalty for keeping mar- quired by or under this Act, without obtaining licence 

wVthout a iic 8 enc"tt°c USeOP ' n therefor, or while the licence therefor is suspended, 

or after the same has been cancelled, shall be punish- 
able with fine which may extend to fifty rupees and, in the case of a continuing 
offence, with an additional fine which may extend to five rupees for every day 
after the first during which the offence is continued. 

(2) When a licence to open a private market or private slaughter- 
house is granted or refused or is suspended or cancelled, the Board shall cause 
a noticeof the grant, refusal, suspension or cancellation to be posted in English, 
and in such other language or languages as it thinks necessary, in some conspi- 
cuous place by or near the entrance to the place to which the notice relates. 

205. Whoever, knowing that any market or slaughter-house has been 

. opened to the public without a licence having been 

licenced market orsfaugh- obtained therefor when such licence is required by or 
ter-house. under this Act, or that the licence granted therefor is 

..... . for the time being suspended or that it has been can- 

celled sells or exposes for sale any article in such market, or slaughters any 
animal in such slaughter-house, shall be punishable with fine which may extend 

wh v/h > ^ UpeeS f an f’ 1 , V ie CaSC ° f , a continui "g offence, with an additional fine 

offence i: y c ^tin n ued 0 " eVery day aft " the first d “»”B which the 

206. (1) Where, in the opinion of the Board, it is necessary on sanitary 

Prohibition and restric- for ^uch Derind may, ,k y P ubIlc notice, prohibit 

{louses. UiC ° £ S,aUgh '"- specified ^Eluf notice^^i^for'such furtlie^period^not 

notice, the use of any private slaughter-ho'ufe^ecified™^ the^^ r b> ' & 'If' 
slaughter therein of any animal of any description so specified " ' ^ 

U) A copy of every notice issued under sub-section ( l ^ ck.n 1 „ 

•cuously posted in the slaughter-house to which it relates ^ ^ ^ Je cons P 1 - 

207. (1) Any servant of a Board, authorised bv order in • 

. inspect slaugh- HealthOffice^mat^f ' h° f £ hC B ° ard ' *[* '"? o"r the 

any animal has hlen’ k C - haS r ? ason to believe that 

tered in any place in contravention of the provision's o*£ thUChH ^ S ' aUgh ‘ 
3nd lns P/« any such place at any time, whether by day r bv n^hf’ e " ter m, ° 

for which the order is to remain in force ShaI1 n0t exceed seven da ys> 

208. A Board may, with the approval of the Central r 

p..„ .. k , 5ssar& as 

(a) the days on, and the hours durin| namely :“~ 

private slaughter-house may be kept open for use* H ^ pnvate market or 

and sl a u g^h t e r - h o u s e s ! a nd° the 1 n i ate rial * t o^b e * Jused*! n *t h drainage °. f such markets 
. ..-(0 the keeping of such ma^ets and llL construction thereof; 

buildings appertaining thereto in a clean ind s . au 8 htei ‘ ko . USes and lands and 
— — _^_a_cieanand sanitary condition, the removal of 


, LEG. REF. _ r ln7< 

w ords if any’ omitted by Act XXIV * 

C . C. M.— 33 


Power to 
ter-houses 
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filth and refuse therefrom, and the supply therein of pure water and of a suffi- 
cient number of latrines and urinals for the use of persons using or frequenting 
the same ; 

( d ) the manner in which animals shall be stalled at a slaughter-house; 

( e ) the manner in which animals may be slaughtered; 

(/) the disposal or destruction of animals offered for slaughter which 
are, from disease or any other cause, unfit for human consumption; and 

( g ) the destruction of carcasses which from disease or any other cause 
are found after slaughter to be unfit for human consumption. 

Trades and Occupations. 

209. (1) A Board may provide suitable places 

Provision of washing for the exercise by washermen of their calling, and 
places. may require payment of such fees for the use thereof 

as it thinks fit. 

(2) Where the Board has provided such places as aforesaid it may, by 
public notice, prohibit the washing of clothes by washermen at any other place in 
the cantonments : 

Provided that such prohibition shall not be deemed to apply to the wash- 
ing by a washerman of his own clothes or of the clothes of any other person 
who is an occupier of the place at which they are washed. 

(3) Whoever contravenes any prohibition contained in a notice issued 
under sub-section (2) shall be punishable with fine which may extend to twenty 
rupees. 

Licences required for 210. (1) No person of any of the following 

prmey" 8 ° n ° CCU ' classes ' "^'y 

(а) butchers and vendors of poultry, game or fish ; 

(б) persons keeping pigs for profit, and dealers in the flesh of pigs 
which have been slaughtered in India; 

(c) persons keeping milch cattle or milch goats for profit ; 

(cf) persons keeping for profit any animals other than pigs, milch cattle or 
milch goats ; 

(c) dairymen, buttermen and makers and vendors of ghee; 

(/) makers of bread, biscuits or cake, and vendors of bread, biscui ts or 
cake made in India ; 

(< 7 ) vendors of fruit or vegetables ; 

( [h ) manufacturers of aerated or other potable waters or of ice or ice- 
cream, and vendors of the same ; 

1 [(i) vendors of any medicines, drugs or articles of food or drink for 
human consumption (other than the flesh of pigs, milk, butter, bread, biscuits, 
cake, fruit, vegetables, aerated or other potable waters or ice or ice-cream) 
which are of a perishable nature ; 

(/) vendors of water to be used for drinking purposes; 

( k ) washermen; 

(/) dealers in hay, straw, wood, charcoal or other inflammable material; 


LEG. REF. 

1 Old Os. (/) to (r) of S. 210 have been 
re-numbered as (i) to (q) by Act XXIV of 
1934. 

NOTES. 

Sec. 210 (/). — A merchant who is selling 
bamboos, rafters, wooden boards and beams 
within the limits of the Cantonment without 
any licence is liable to prosecution under 
S. 268 of this Act for being a dealer in wood 


within the meaning of S. 210 (/). 1934 All. 
987 (1). On this section, see also 1933 Lah. 
517. A person was served with a notice py 
the Cantonment Authority prohibiting him 
from selling fruit in his shop- The P.p[ son 
represented to the authority that he had been 
carrying on business for a long time where- 
upon he was allowed to continue business. 
He then applied to the authority for a 
licence but did not pay the prescribed fee 
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(m) dealers in fire-works, kerosene oil, petroleum or any other inflam- 
mable oil or spirit; 

(«) tanners and dyers ; , . , „ • 

(o) persons carrying on any trade or occupation from which offensive 

or unwholesome smells arise ; 

. (/>) vendors of wheat, rice and other grain or of flour ; i [ ] 

\q) makers and. vendors of sugar or sweetmeats] ; 2 [ami] 

2 1 O) barbers and keepers of shaving saloons ;] 
shall carry on his trade, calling or occupation in any part oi a cantonment unless 
he has applied for and obtained a licence in this behali trom the hoard. 

(2) A licence granted under sub-section (1) shall be valid 3 [until the 
end of the year in which it is issued] and the grant of such licence shall not be 
withheld by the Board unless it has reason to believe that the business which it 
is intended to establish or maintain would be offensive or dangerous to the 
public. 

(3) Notwithstanding anything contained in sub-section (1), 

(a) no person who was, at the commencement of this Act, carrying on 
his trade, calling or occupation in any part of a cantonment shall be bound to 
apply for a licence for carrying on such trade or occupation in that part until 
he has received from the Board not less than three months’ notice in writing of 
his obligation to do so, and if the Board refuses to grant him a licence, it shall 
pay compensation for any loss, incurred by reason of such refusal ; 

( b ) no person shall be required to take out a licence for the sale or 
storage of petroleum or for the sale or possession for sale of poisons or white 
arsenic in any case in which he is required to take out a licence for such sale, 
storage or possession for sale by or under the Indian Petroleum Act, 1899, or 
the Poisons Act, 1919. 

(4) The Board may charge for the grant of licences under this section 
such fees 4 [not exceeding the cost of granting the licences], as it may fix with 
the previous sanction of the Central Government. 

211. A licence granted to any person under section 210 shall specify the 

part of the cantonment in which the licensee may 

attached tcThcence s may be carr y on ^ is trad e, calling or occupation, and may 

ences ‘ regulate the hours and manner of transport within 

the cantonment of any specified articles intended for human consumption, and 
may contain any other conditions which the Board thinks fit to impose in accor- 
dance with bye-laws made under this Act. 


General Provisions. 

212. If a Board is satisfied that any place used under a licence granted 

Power to vary licence. under this Chapter is a nuisance or is likely to be 
, . . dangerous to life, health or property, the Board may* 

by notice in writing, require the owner, lessee or occupier thereof to discon- 
tinue the use of such place or to effect such alterations, additions, or improve- 
ments as will, in the opinion of the Board, render it no longer a nuisance or 
dangerous. 


, . LEG. ref. 

‘Word 'and’ omitted by Act XXIV of 1936. 

* Inserted by Act XXIV of 1936. 

Yv?, u , b5t j tuted * or "* or one year" by Act 
A-Aiv of 1936. 

Inserted by Act XXIV of 1936. 

♦ • j 

. ‘ NOTES. 

-> cncc vas Bsued. He was tried 
summarily mder Ss. 210 (1) (y) ar.d 213 and 


was convicted. Held , that the conviction 
could not be interfered with in revision as 
under the circumstances the person could 
not take advantage of S. 210 (3) owing to 
his own conduct in applying for licence and 
not taking it out subsequently. H eld, further, 
that the case should not have been tried 
summarily as the question of compensation 
might have arisen under certain circum- 
stances. 1938 Lah. 427=175 I.C. 544. 
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213. Whoever carries on any trade, calling or occupation for which a 

^ ... licence is required without obtaining a licence there- 

whhom ‘"licence o a r in con- f° 1 0r wh j| c th * Iicence ^erefor is suspended or after 
traventiorf"*)f section 212. * . same has been cancelled, and whoever, after re- 

ceiving a notice under section 212, uses or allows to 
be used any building or place in contravention thereof, shall be punishable with 
fine which may extend to two hundred rupees and, in the case of a continuing 
offence, with an additional fine which may extend to forty rupees for every day 
after the first during which the offence is continued. 1 J 

214. Whoever feeds or allows to be fed on filthy or deleterious substances 

^ any animal, which is kept for the purpose of supply- 

Feeding animals on d.rt, in g mi]1{ to, or w | lich j s intended to be used as food 

Ior » inhabitants of a cantonment or allows it to 
graze in any place in which grazing has, for sanitary reasons, been prohibited by 
public notice by the Board, shall be punishable with fine which may extend to 
fifty rupees. 

Entry , Inspection and Seizure. 

215. (1) The President or the Vice-President l [ * * ] the Executive 

^ c , , Officer, the Health Officer, the Assistant Health 

^izaTe rS ° Cn 0 3n Officer, or any other officer or servant of a Board 

authorised by it in writing in this behalf, — 

(а) may at any time enter into any market, building, shop, stall or other 

place in the cantonment for the purpose of inspecting, and may inspect, any 
animals, article or thing intended for human food or drink or for medicine, 
whether exposed or hawked about for sale or deposited in or brought to any 
place for the purpose of sale, or of preparation for sale, or any utensil or vessel 
for preparing, manufacturing or containing any such article, or thing, and may 
enter into and inspect any place used as a slaughter-house and may examine any 
animal or article therein ; J 

(б) may seize any such animal, article or thing which appears to him to 
be diseased, or unwholesome or unfit for human food or drink or medicine, as 
the case may be, or to be alulterate 1 or to be not what it is represented to be, or 
any such utensil or vessel which is of such a kind or in such a state as to render 
any article prepared, manufactured or contained therein unwholesome or unfit 

-for human food or for medicine, as the case may be. 

(2) Any article seized under sub-section (1) which is of a perishable 
nature may, under the orders of the Health Officer or the Assistant Health 
Officer, forthwith be destroyed it, in his opinion, it is diseased, unwholesome or 
unfit for human food, drink or medicine, as the case may be. 

(3) Every animal, article, utensil, vessel or other thing seized under 
sub-section (1) shall, if it is not destroyed under sub-section (2), be taken be- 
fore a Magistrate. 

(4) fhe owner or person in possession, at the time of seizure under sub- 
section (l), of any animal or carcass which is diseased or of any article or thing 
which is unwholesome or unfit for human food, drink or medicine, as the case 
may be, or is adulterated or is not what it is represented to be, or of any utensil 
or vessel which is of such kind or in such state as is described in clause (£) of 
sub-section (1), shall be punishable with fine which may extend to one hundred 
rupees, and the animal, article, utensil, vessel or other thing shall be liable to be 


LEG. REF. 

a Board* omitted by Act 

XXIV of 1936. 

NOTES. 

Secs. 213 and 216. — Where a butcher, hav- 
ing no licence as required by Ss. 213 and 216 
pf the Act, imports meat in far larger quan- 


tities than would be required for his per- 
sonal use and distributes it, but there is no 
evidence to show that he actually received 
any money, it could be presumed that he 
actually imported and sold meat. 118 I.G 

223=30 Cr.L.J. 906 = 1929 Sind 150. 
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forfeited to the Board or to be destroyed or to be so disposed of as to prevent 
its being exposed for sale or used for the preparation of food, drink or medi- 
cine, as the case may be. 

Explanation I . — If any such article, having been exposed or stored in, or 
brought to, any place mentioned in sub-section ( 1 ) for sale as ghee, contains any 
substance not exclusively derived from milk, it shall be deemed, for the pur- 
poses of this section, to be an article which is not what it is represented to be. 

Explanation II. —Meat subjected to the process of blowing shall be deem- 
ed to be unfit for human food. 

Explanation III. — The article of food or drink shall not be deemed to be 
mther than what it is represented to be merely by reason of the fact that there 
has been added to it some substance not injurious to health : 

Provided that — 

(a) such substance has been added to the article because the same is 
required for the preparation or production thereof as an article of commerce in 
a stale fit for carriage or consumption and not fraudulently to increase the bulk, 
weight or measure of the food or drink or conceal the inferior quality thereof, 

or 

# 

(b) in the process of production, preparation or conveyance of such 
article of food or drink, the extraneous substance has unavoidably become inter- 
mixed therewith, or 

( c ) the owner or person in possession of the article has given sufficient 
notice by means of a label distinctly and legibly written or printed thereon or 

therewith, or by other means of a public description, that such substance has 
been added, or 

(d) such owner or person has purchased the article with a written war- 
ranty that it was of a certain nature, substance and quality and had no reason to 
believe that it was not of such nature, substance and quality, and has exposed it 
or hawked it about or brought it for sale in the same state and by the same 
description as that in and by which he purchased it. 


Import of Cattle and Flesh, 

216. (1) No person shall, without the permission in writing of the Board 

Import of cattle and flesh. J )r ' n 8 * nto a cantonment any animal intended for 
, , . . ., , human consumption, or the flesh of any animal 

h re , d v, ° r S,de the canton r ,e " t otherwise than in a slaughter-house main- 
tamed by the Government or the Board. 

(2) Any animal or flesh brought into a cantonment in rontnvfntinn n f 

'u Seized , by ,he Officer or by anv servam of the 

V d f° d ° r ot herwise disposed of as the Board ma/ direct and if it is 
sold, the sale proceeds may be credited to the cantonment fund 

(I) s, “" be 

... » r" d ” r“"- 

sumption outside thereof, or to meat brought lntn gh ? canton 7 ient for con ‘ 
for his immediate domestic consumption : ^ cantonment by any person 

Of this sect! on" shah a p pi /t Tc U red* or ^ r e s « rJ. C ?° tlce / d j rect that t . h f . e provisions 
tion or brought ’from any spedfiedphee! 86 ^ ° f an y s P ecified descrip- 

Sec. 216.— See Notes under S. 213, supra. 
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217. (1) In every 

Maintenance of water- 
supply. 


CHAPTER XIII. 

Water-supply, Drainage and Lighting. 

Water-supply. 

cantonment where a sufficient supply of pure water 
for domestic use does not already exist, the Board 
shall provide or arrange for the provision of such a 
supply. 

(2) The Board shall, as far as possible, make adequate provision that 
such supply shall be continuous throughout the year, and that the water shall be 
at all times pure and fit for human consumption. 

218. (1) The Board may, with the previous sanction of the Central 

Government, by public notice, declare any lake, stream, 
Control over sources of spring, well, tank, reservoir or other source, whether 
public water-supp y. within or without the limits of the . cantonment (other 

than a source of water-supply under the control of the ^Military Engineer] 
Services or the Public Works Department) from which water is or may be 
made available for the use of the public in the cantonment to be a source of 
public water-supply. 

(2) Every such source shall be under the control of the Board. 

Power to require main- . 219 - The Board may. by notice in writing, re- 
tenance or closing of pri- quire the owner or any person having the control of 
vatc source of public drink- any source of public water-supply which is used for 
ing water-supply. drinking purposes — 

(a) to keep the same in good order and to clear it from time to time of 
silt, refuse and decaying vegetation, or 

( b ) to protect the same from contamination in such manner as the Board 
may direct, or 

(c) if the water therein is proved to the satisfaction of the Board to be 
unfit for drinking purposes, to take such measures as may be specified in the 
notice to prevent the public from having access to or using such water: 

Provided that, in the case of a well, such person as aforesaid may, instead 
of complying with the notice, signify in writing his desire to be relieved of all 
responsibility for the proper maintenance of the well and his readiness to place 
it under the control and supervision of the Board tor the use of the public, and, 
if he does so, he shall not be bound to carry out the requisition, and the Board 
shall undertake the control and supervision of the well. 

220. (1) The Board may permit the owner, lessee or occupier of any 

building or land to connect the building or land with a 
Supp y of water. source of public water-supply by means of communi- 

cation pipes of such size and description as it may prescribe for the purpose of 
obtaining water for domestic use. 

(2) The occupier of every building so connected with the water-supply 
shall be entitled to have for domestic use, in return for the water tax, if any, 
such quantity of water as the Board may determine. 

(3) All water supplied in excess of the quantity to which such supply is 
limited under sub-section (2) and, in a cantonment in which a water tax is not 
imposed, all water supplied under this section, shall be paid for at such rate as 
the Board may fix. 

(4) The supply of water for domestic use shall not be deemed to include 
any supply — 


LEG. REF. 

1 Substituted by Act VII of 1925. 


Sec. 220, 
92 1. C. 361. 


NOTES. 

■See 20 S.L.R. 325=1926 S. 130 
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(а) for animals or for washing vehicles where such animals or vehicles 
are kept for sale or hire ; 

(б) for any trade, manufacture or business; 

(c) for fountains, swimming baths or any ornamental or mechanical pur- 
pose ; 

(d) for gardens or for purposes of irrigation ; 

(e) for making or watering roads or paths ; or 
(/) for building purposes. 

221. If it appears to the Board that any building or land in the cantonment 

is without a proper supply of pure water, the Board 
Power to require water- may, by notice in writing, require the owner, lessee 
supply to be taken. or OCCU pj er Q f the building or land and to obtain from 

a source of public water-supply such quantity of water as is adequate to the re- 
quirements of the persons usually occupying or employed upon the building or 
land, and to provide communication pipes of the prescribed size and description, 
and to take all necessary steps for the above purposes. 

222. (1) The Board may, by agreement, supply, from any source of public 

water-supply, the owner, lessee or occupier of any 
Supply of water under building or land in the cantonment with any water for 

any purpose, other than a domestic purpose, on such 
terms and conditions, consistent with this Act and the rules and bye-laws made 
thereunder, as may be agreed upon between the Board and such owner, lessee 
or occupier. 

(2) The Board may withdraw such supply or curtail the quantity thereof 
J^ n y time if it should appear necessary to do so for the purpose of maintaining 
sufficient supply of water for domestic use by inhabitants of the cantonment. 

223. Notwithstanding any obligation imposed on Boards under this Act, a 

Board not liable for fai- ^° ard Sha f U liable t0 ? n >' forfeiture, penalty or 

lure of supply. damages for failure to supply water or for curtailing 

, the quantity thereof if the failure or curtailment, as 

tne case may be, arises from accident or from drought or other unavoidable 

^ the case of an a g re <-* men t for the supply of water under section 
fuf, the Board has made express provision for forfeiture, penalty or damages in 
the event of such failure or curtailment. 

224. Notwithstanding anything hereinbefore contained or contained in any 

Conditions of universal under section 222, the supply of water by a 

application. Board to any building or land shall be, and shall be 

conditions, namely * l ° haV£ b£en ’ granted Subject to lhe folIowin g 
water sunoHed hv T,’ if ° f a " y buildin S or land in ° r which 

authorized bv'^ “kW*" ° fficer or servant of the Board 

supplied with water by the Board for a th e may enter , into ? r . on any premises 

works and fittings connected with tV J h p P° se , of examining all pipes, taps, 
whether there ,s Wwas^r m,‘ use of S £ ° f MCCrtainin * 

between any sou rce o f^p u I jl iV w a t? * V * ” 6 n , otlce , ln writing, cut off the connection 
water is and an y ^Hding or land to which 

tht* nwnpr ^ ^ Se ^eref rom, or turn off such supply if — 

water tax or other charge °f the building or land neglects to pay the 

from the date on whidAurh nected the water-supply within one month 
ciate on which such tax or charge falls due for payment ; 
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(ii) the occupier refuses to admit the Executive Officer or other autho- 
rised officer or servant of the Board into the building or land for the purpose of 
making any examination or inquiry authorised by clause ( b ) or prevents the 
making of such examination or inquiry ; 

(iii) the occupier wilfully or negligently misuses or causes waste of water; 

(iv) the occupier wilfully or negligently injures or damages his meter or 
any pipe or tap conveying water from the water-works; 

(v) any pipes, taps, works or fittings connected with the supply of water 
to the building or land are found, on examination by the Executive Officer, to 
be out of repair to such an extent as to cause a waste of water; 

( d ) the expense of cutting off the connection or of turning off the water 
in any case referred to in clause (c) shall be paid by the owner or occupier of 
the building or land ; 

( e ) no action taken under or in pursuance of clause ( c ) shall relieve any 
person from any penalty or liability which he may otherwise have incurred. 

225. A Board may allow any person not residing within the limits of the 

cantonment to take or be supplied with water for any 
Supply to persons outside p Ur p 0Se from any source of public water-supply on 
cantonment. such terms as may prescribe, and may at any time 

withdraw or curtail such supply. 

Penalty. 226. Whoever— 

(a) uses for other than domestic purposes any water supplied by a 
Board for domestic use, or 

( b ) where water is supplied by agreement with a Board for a specified 
purpose, uses that water for any other purpose, 

shall be punishable with fine which may extend to fifty rupees, and the Board 
shall be entitled to recover from him the price of the water misused. 

Water, Drainage and other Connections . 

Power of Board to lay 227. A Board may carry any cable, wire, pipe, 

wires, connections, etc. drain, sewer or channel of any kind, — 

(a) for the purpose of carrying out, establishing or maintaining any 
system of water-supply, lighting, drainage or sewerage, through, across, under 
or over any road or street, or any place laid out or intended as a road or street, 
or, after giving reasonable notice in writing to the owner or occupier, into, 
through, across, under or over any land or building, or up the side of any build- 
ing, situated within the cantonment, or 

( h ) for the purpose of supplying water or of the introduction or distri- 
bution of outfall of water or for the removal or outfall of sewage, after giving 
reasonable notice in writing to the owner or occupier, into, through, across, 
under or over any land or building, or up the side of any building, situated 
outside the cantonment ; 

and may at all times do all acts and things which may be necessary or expedient 
for repairing or maintaining any such cable, wire, pipe, drain, sewer or channel 
in an effective state for the purpose for which the same may be used or is in- 
tended to be used : 

Provided that no nuisance shall be caused in excess of what is reasonably 
necessary for the proper execution of the work : 

Provided, further, that compensation shall be payable to the owner or 
occupier for any damage sustained by him which is directly occasioned by ie 
carrying out of any such operation. 

228. In the event of any cable, wire, pipe, drain, sewer or channel being 

laid or carried above the surface of anyland or through, 
Wires, etc., laid above over or up t i ie side of any building, such cable, wire, 
surface of ground. pi p e , sewcr or ^annel shall be so laid or 
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carried as to interfere as little as possible with the rights of the owner or occu- 
pier to the due enjoyment of such land or building, and compensation shall be 
payable by the Board in respect of any substantial interference with the right to 
any such enjoyment. 

229. No person shall, for any purpose whatsoever, without the permission 

of the Board, at any time make or cause to be made 
Connection with main not an y connection or communication with any cable, 

sion 6 ma( e W * thOUt PCrmiS vv i re » P*P e > drain, sewer or channel constructed or 

maintained by, or vested in, a Board. 

230. A Board may prescribe the size of the ferrules to be used for the 

supply of gas, if any, and may establish meters or. 
Power to prescribe fer- other appliances for the purpose of testing the quan- 

meters etc. tity °* an >' ' vater > or the quantity or quality of any 

gas, supplied to any premises by the Board. 

231. The ferrules, communication pipes, connections, meters, stand-pipes 

Power of inspection. and a11 fittin 8 s thereon or connected there with leading 

from water mains or from pipes, drains, sewers or 
channels, into any house or land, to which water or gas is supplied by a Board, 

and the pipes, fittings and works inside any such house or within the limits of 

any such land, shall in all cases be 1 [installed or] executed subject to the ins- 
pection and to the satisfaction of the Board. 

232. A Board may fix the charges to be made for the establishment 

r, a b y them or through their agency of communications 

rower to fix rates and f rr , n , mA -.d 3 * • . . 

charges. irom, ana connections with, mains, or pipes for the 

.. . supply of water, or gas, or for meters or other ap- 

a lances tor testing the quantity or quality thereof supplied, and may levy such 
charges accordingly. J J 

Application of this Chapter to Government Water-sup plies. 

233. (1) Where in any cantonment there is a water-supply under the 

Government water-supply. the [Military Engineer] 2 Services or the 

. ~ . _ _ Public Y\ orks Department, the officer of the 2 [Mili- 

tary Engineer] Services or of the Public Works Department, as the case may 

ti m m reC x 0t SUch watcr " supply (hereinafter in this 3[Chapter] referred to 
as the officer) may publish in the cantonment in such manner as he thinks fit a 

source d whl a ,h ng 't 1 an> ' . a , ke ’ st ™ a, n. spring, well, tank, reservoir or other 
Sofn, Mi r Wl l unor w . ,t 'r out , the Of the cantonment (other than a 

Puh ic wLer i ( und y the control of the Board is a source of 

good order or ° r th£ PUrp ° Se ° f kec P in 8 an y suc h source in 

f » 0 ° ( a J d eror ? f prolect,n g it from contamination or from use reemire the 
Board to exercise any power conferred upon 4[it] by section 219’ q 

(1) the follnwln CaSC ° £ any '? a ! er T, Pply Such as is referred to in sub-section 

220, 222 223 22, ‘^ S Q Ckapt = r >, namel V • ‘he Provisions of sections 

be applicable in flu ' ?' 2 \°' 231 and 232 sha11 - as far as may be, 

purp P o P seof n P l the r SUPP y ° f Water to the cantonment, and for the 
rences to the Om appU a C f; 0n / cfere,,ces t! L e B °ard shall be construed as refe- 
servant of the Board 'ha1Mww* CnC f S to , t ^ e ^ xecu tive Officer or other officer or 
authorised in this behalf by th^Office^ ^ references to sucU P ers °n as may be 

234. In any case in which the provisions of section 233 apply 5 [and in 

Recovery of charge?* n 4 c 1 the Board is not receiving a bulk supply of 

wa er under S. 234-A], the water-tax, if any, imposed 


i Tn t J , LEG. REF. 

* J^erted by Act VIII of 1930. 


8 Suh«**! Ute j b / Act vn o£ £ 925. 

bstituted .for words ‘sectioi 
C. C. M.— 34 


section and in 


section 234’ by Act XXIV of 1936. 

* Substituted by Act XXXIV of 1939 
6 Inserted by Act XXIV of 1936, 
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in the cantonment and all other charges arising out of the supply of water 
which may be imposed under the provisions of this Chapter as applied by sec- 
tion 233 shall be recovered by the Board, and all monies so recovered, or such 
proportion thereof as the Central Government may in each case determine, 
shall be paid by the Board to the Officer. 

i [234-A. (1) Wherein any cantonment there is a water-supply such as 

is referred to in sub-section (1) of S. 233, the Board 
Supply of water from may receive from the Military Engineer Services or 

t o° the n Boar d Wa ** SUPP * ^ le Works Department, as the case may be, at 

such point or points as may be agreed upon between 
the Board and the Officer, a supply of water adequate to the requirements for 
domestic use of all persons in the cantonment other than entitled consumers. 

(2) Any supply of water received under sub-section (1) shall be bulk 
supply# and the Board shall make such payments to the Officer for all water so 
received as may be agreed upon between the Board and the Officer, or, in default 
of such agreement, as may be determined by the Central Government to be 
reasonable having regard to the actual cost of supplying the water in the canton- 
ment and the rate charged for water in any adjacent municipality: 

Provided that, notwithstanding anything contained in this Act, the Board 
shall not charge for the supply to persons in the cantonment of water received 
by the Board under this section a rate calculated to produce more than the sum 
of the payments made to the Officer for water received and the actual cost of 
the supply thereof by the Board to consumers. 

(3) If any dispute arises between the Board and the Officer regarding 
the amount of water adequate to the requirements of persons in the cantonment 
other than entitled consumers, the dispute shall be referred to the Central 
Government whose decision shall be final.] 

i[234-B. Where under the provisions of sub-section (1) of S. 234-A a 

bulk supply of water is received by the Board, the 
Board shall be solely responsible for the supply of 
water to all persons in the cantonment other than en- 
titled consumers; and the provisions of this Act shall 
apply as if such bulk supply were a source of public water-supply under the 
control of the Board and as if the communications from and connections with 
such bulk supply for the purpose of supplying water to such persons were a 
system of water-supply established and maintained by the Board.] 

CHAPTER XIV. 

Removal and Exclusion from Cantonments and Suppression of 

Sexual Immorality. 

235. The 2[Officer Commanding the station] may, on receiving informa- 

tion that any building in the cantonment is used as 
and p" 3 m r u e t«° ve a b . rothel or for purposes of prostitution, by order in 

writing setting forth the substance of the information 
received, summon the owner, lessee, tenant or occupier of the building to appear 
before him either in person or by an authorised agent, and, if the 3 [Officer Com- 
manding the station] , is then satisfied as to the truth of the information, he 
may, by order in writing, direct the owner, lessee, tenant or occupier, as the case 
may be, to discontinue such use of the building within such period as may be 
specified in the order. 


in relation to distribution 
of bulk supply. 


LEG. REF. 

1 Ss. 234-A and 234-B inserted by Act 
XXIV of 1936. 

2 These words were substituted by S.10 of 


the Cantonments (Amendment) Act, 1925# 

(VII of 1925). , .... 

3 Substituted by S. 14, tbtd. 
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236 (1) Whoever in a cantonment loiters for the purpose of prostitution 

K } or importunes any person to the commission of 

Penalty for loitering and seX ual immorality, shall be punishable with nnpri- 
importuning for purpose sonme nt which may extend to one month, or with 
of prostitution. fi ne which may extend to two hundred rupees. 

(2) No prosecution for an offence under this section shall be instituted 
except on the complaint of the person importuned, or of a military officer in 
whose presence the offence was committed, or of a member of the Military or 

Air Force Police, being employed in the cantonment and autnonsed m this 
behalf by the i [Officer Commanding the station], in whose presence the ottence 
was committed, or of a police officer not below the rank of a sub-inspectoi [or 
a sergeant] who is employed in the cantonment and authorised m this behalf by 
the 1 [Officer Commanding the station] 2[with the concurrence ot the district 
Magistrate]. 

23 7. If the 3 [Officer Commanding the station] is, after such inquiry as 

he thinks necessary, satisfied that any person resid- 
Removal of lewd persons j ng \ n or frequenting the cantonment is a prostitute 
from cantonment. or h as k een CO fivicled of an offence under section 230, 

or of the abatement of such an offence, he may cause to be served on such 
person an order in writing requiring such person to remove from the canton- 
ment within such time as may be specified in the order and prohibiting such 
person from re-entering it without the permission in writing of the i [Officer 
Commanding the station]. 

238. (1) A Magistrate of the first class, having 

Removal and exclusion jurisdiction in a cantonment, on receiving informa- 

orderly persons. llon that an y person residing in or frequenting the 

cantonment — 


(a) is a disorderly person who has been convicted more than once of 
gaming or who keeps or frequents a common gaming house, a disorderly drink- 
ing shop or a disorderly house of any other description, or 

( b ) has been convicted more than once, either within the cantonment or 
elsewhere, of an offence punishable under Chapter XVII of the Indian Penal 
Code, or 


LEG. REF. 

1 These words were substituted by S. 14, 
of Act VII of 1925. 

1 In sub-S. (2) of S. 236, after the word 
"sub-inspector” the words "or a sergeant” 
have been inserted and after the words 
"officer commanding the station” where 
they occur the second time, the words "with 
the concurrence of the District Magistrate” 
have been added by Act VII of 1931 . 

3 Substituted by Act VII of 1925. 

0 NOTES. 

Sec. 236 (1). — There is nothing in the 
wording of S. 236 (1) which requires that 
the person importuning must importune to 
the commission of sexual immorality with 
himself or herself. 37 Cr.L.J. 372=1936 A. 
L.J. 193—1936 All. 129. A Magistrate can 
convict a male of the offence of loitering for 
™P ur P° sc °f prostitution under S. 236(1). 
28 Hom.L.k. 298=27 Cr.L.J. 554=1926 Bom. 

Sec. 236(2)1 Prosecution by Executive 

crl CEk T Legality op — I" order that a per- 
il can be legally convicted under S. 236 
it is necessary that it should be instituted 


strictly in accordance with the provisions 
laid down in sub-S. (2), S.236. An Execu- 
tive Officer of a Cantonment launched a 
prosecution under S. 236 against the accused 
and the accused was convicted under that 
section. The Executive Officer was not the 
person importuned, nor did the prosecution 
allege that the offence was committed in his 
presence or that he had been authorized in 
this behalf by the Officer Commanding the 
station. Held, that the prosecution being 
illegally instituted, the conviction of the 
accused must be set aside. 1933 Lah. 590= 
147 I.C. 1200. A complaint under S- 236 was 
sent in writing by a Regimental Provost 
Sergeant to a Sub-Inspector of Police who 
forwarded it in original to the Magistrate. 
1 he Magistrate acted upon the complaint. 
The Regimental Provost Sergeant was a 
member of'the military police and was 
authorised to make complaints under S- 236. 
A part of the offence was committed in pre- 
sence of this officer. Held, that a proper 
complaint was made to the Magistrate in 
accordance with the provisions of S. 236 
(2). 37 Cr.L.J. 372=1936 A. 129 cited 

supra. 
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( c ) has been convicted, either within the cantonment or elsewhere, of 
any offence punishable under section 156 of the Army Act, or 

((/) has been ordered under Chapter VIII of the Code of Criminal 
Procedure, 1898, either within the cantonment or elsewhere, to execute a bond 
for his good behaviour, 

may record in writing the substance of the information received, and may issue 
a summons to such person requiring such person to appearand show cause why 
he should not be required to remove from the cantonment and be prohibited 
from re-entering it. 

(2) Every summons issued under sub-section (1) shall be accompanied 
by a copy of the record aforesaid, and the copy shall be served along with the 
summons on the person against whom the summons is issued. 

(3) The Magistrate shall, when the person so summoned appears before 
him, proceed to inquire into the truth of the information received and take such 
further evidence as he thinks fit, and if, upon such inquiry, it appears to him 
that such person is a person of any kind described in sub-section (1) and that 
it is necessary for the maintenance of good order in the cantonment that such 
person should be required to remove therefrom and be prohibited from rc-enter- 
ing the cantonment, the Magistrate shall report the matter to the ^Officer Com- 
manding the station], and, if the ^Officer Commanding the station] so directs, 
shall cause to be served on such person an order in writing requiring him to 
remove from the cantonment within such time as may be specified in the order 
and prohibiting him from re-entering it without the permission in writing of 
the l [Officer Commanding the station]. 


239. (1) If any person in a cantonment causes or attempts to cause or 

does any act which he knows is likely to cause dis- 

f rom m c°a V n a tonmcn( e of led™ lo >' a,t >'- -^affection or breaches of discipline amongst 
tious persons. an >' P ort «on ot i I is Majesty s. forces or is a person 

who, the ^Officer Commanding the station] has rea- 
son to believe, is likely to do any such act, the 1 [ Officer Commanding the station] 
may make an order in writing setting forth with the reasons for the making of 
the same and requiring such person to remove from the cantonment w'ithin 
such time as may be specified in the order and prohibiting him from re-entering 
it without the permission in writing of the 1 [Officer Commanding the station] : 

Provided that no order shall be made under this section against any per- 
son unless he has had a reasonable opportunity of being informed of the grounds 
on which it is proposed to make the order and of showing cause why the order 
should not be made. 


(2) Every order made under sub-section (1) shall be sent to the Super- 
intendent of Police of the district, who shall cause a copy thereof to be served 
on the person concerned.* 

(3) Upon the making of any order under sub-section (1), the 1 [Officer 
Commanding the station] shall forthwith send a copy of the same to the Central 
Government. 


(4) The Central Government may, of its own motion, and shall, on appli- 
cation made to it in this behalf within one month of the date of the order by the 
person against whom the order has been made, call upon the District Magistrate 
to make, after such inquiry as the Central Government may prescribe, a report 
regarding the justice of the order and the necessity therefor. At every such 
inquiry the person against whom the order has been made shall be given an 
opportunity of being heard in his own defence. 

(5) The Central Government may, at any time after the receipt of a 
copy of an order sent under sub-section (3) or, where a report has been called 


LEG. REF. 
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for under sub-section (4), on receipt of that report, if it is of opinion th.it the 
order should be varied or rescinded, l[make] such orders thereon as 2 [it] 

thinks fit. 

(6) Any person who has been excluded from a cantonment by an order 
made under this section may, at any time after the expiry of one month from 
the date thereof, apply to the Officer Commanding-in-Chief, the Command, for 
the rescission of the same and, on such application being made, the said Officer 
may, after making such inquiry, if any, as he thinks necessary, either reject the 
application or rescind the order. 

Penalty. 240. Whoever — 

(a) fails to comply with an order issued under this Chapter within the 
period specified therein, or, whilst an order prohibiting him from re-entering a 
cantonment without permission is in force, re-enters the cantonment w ithout 
such permission, or 

( b ) knowing that any person has, under this Chapter, been required to 
remove from the cantonment and has not obtained the requisite permission to 
re-enter it, harbours or conceals such person in the cantonment, 

shall be punishable with fine which may extend to two hundred rupees, and, in 
the case of continuing offence with an additional fine which may extend to 
twenty rupees for every day after the first during which he has persisted in the 
offence. 


CHAPTER XV. 

Powers, Procedure, Penalties and Appeals. 

Entry and Inspection. 

241. It shall be lawful for the President or the Vice-President of a Board, 

p , or the Executive Officer, or the Health Officer or 

owers of entry. Assistant Health Officer or any person specially 

authorised by the Health Officer or the Assistant Health Officer, or for any 
other person authorised by general or special order of a Board in this behalf, 
to enter into or upon any building or land with or without assistants or work- 
men in order to make any inquiry inspection, measurement, valuation or survey, 
or to execute any work, which is authorised by or under this Act or which it is 
necessary to make or execute for any of the purposes or in pursuance of any of 
the provisions of this Act or of any rule, bye-law or order made thereunder: 

Provided that nothing in this section shall be deemed to confer upon any 
person any power such as is referred to in section 207 or section 215 or to 
authorise the conferment upon any person of any such power. 

242. With the previous sanction of the President, any member of a Board 
Powers Of inspection by ma - y I"??*,?* any , "I 0rk ° r instit ution constructed or 

member of a Board. maintained in whole or part, at the expense of the 

ment belonging to, or in aCC ° UnlS ° f ° ther d °- 

Power Of inspection, etc. o rd a u tli r ise^ny ^rson- ** ° r Sp6Cial 

channel in n?on SPeCt K n ^r rain ’? ri 7’ lat , rine ’ urinal - cesspool, pipe, sewer or 
to cause the ? ay huaMms or land m the cantonment, and. in his discretion, 

nuisanee ? d T"^ f ° r the Purpose of preventing or removing any 

^ssRS^Siir- •"» *•. *»— i 


1 o. . LEG. REF. 

then™ 1 ' tute i for words “refer the case to 
overnor-General in Council, who shall 


pass" by A.O., 1937. 
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( b ) to examine works under construction in the cantonment, to take 
levels or to remove, test, examine, replace or read any meter. 

(2) If, on such inspection, the opening of the ground is found to be 
necessary for the prevention or removal of a nuisance, the expenses thereby 
incurred shall be paid by the owner or occupier of the land or building, but if 
it is found that no nuisance exists or but for such opening would have arisen, 
the "round or portion of any building, drain or other work opened, injured or 
removed for the purpose of such inspection shall be filled in, reinstated, or made 
good, as the case may be, by the Board. 

?44 (1) The Executive Officer of a cantonment may, with or without 

assistants or workmen, enter on any land within fifty 
Power to enter land y ar ds of any work authorised by or under this Act 
adjoining land where wor f or the purpose of depositing thereon any soil, gravel, 
is in progress. stone or other materials, or of obtaining access to such 

work, or for any other purpose connected with the carrying on of the same. 

(2) The Executive Officer shall, before entering on any land under sub- 
section (1), give the occupier, or, if there is no occupier, the owner not less than, 
three days’ previous notice in writing of his intention to make such entry, and 
shall state the purpose thereof, and shall, if so required by the occupier or owner,, 
fence off so much of the land as may be required for such purpose. 

(3) The Executive Officer shall, in exercising any power conferred by 
this section, do as little damage as may be, and compensation shall be payable, 
by the Board to the owner or occupier of such land, or to both for any such 
damage whether permanent or temporary. 

245. It shall be lawful for any person, authorised by or under this Act to 

make any entry into any place, to open or cause to be 
Breaking into premises. opened any door, gate or other barrier — 

(a) if he considers the opening thereof necessary for thepurposeof such 
entry ; and 

( b ) if the owner or occupier is absent, or being present refuses to open 
such door, gate or barrier, 

246. Save as otherwise expressly provided in 
Entry to be made in the this Act, no entry authorised by or under this Act 
day time. shall be made except between the hours of sunrise and 

sunset. 


247. Save as otherwise expressly provided in this Act, no building or land 
, . shall be entered without the consent of the occupier, 

•P'y n s Kf 0 " 56 !! 4 or< * ina " or if there is no occupier, of the owner thereof, and 
ri y o e o amc . no such entry shall be made without giving the said 

occupier or owner, as the case may be, not less than four hours’ written notice 
of the intention to make such entry: 

Provided that no such notice shall be necessary if the place to be inspec- 
ted is a stable for horses or a shed for cattle, or a latrine, privy or urinal or a 
work under construction. 


248. When any place used as a human dwelling is entered under this Act, 

due regard shall be paid to the social and religion 
and customs and usages of the occupants of the place en- 

S0 c.al and rcl.g.ous usages. , ered and no ap ^ rtment the a F ctua , occupancy of a 

female shall be entered or broken open until she has been informed that sne 
at liberty to withdraw and every reasonable facility has been afforded to 
for withdrawing. 


NOTES. 

Sec. 247 —The entry which is contempla- 
ted jn S. 247 is one without the consent of 
the occupier or the owner. Where the 


entry is with the implied consent °f such 

occupier or owner, no quc sl, ° n r ° ( , 356 _ 
notice arises. 153 I.C. 469=36 Cr.L.J. 350- 

1935 All. 160. 
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249 Whoever obstructs or molests any person employed by a Board who 

is not a public servant within the meaning of section 
Penalty for obstruction. 21 G f the Indian Penal Code or any person with whom 

the Board has lawfully contracted, in the execution of his duty or of anything 
which he is empowered or required to do by virtue or in consequence of any of 
the provisions of this Act or of any rule, bye-law or order made thereunder, or 
in fulfilment of his contract, as the case may be, shall be punishable with fine 
which may extend to one hundred rupees. 

Powers and Duties of Police Officers. 


2^0 Any member of the police force employed in a cantonment may, with- 
out a warrant, arrest any person committing in his 
Arrest without warrant. view a breach of any of the provisions of this Act 

which are specified in Schedule IV : 

Provided that — . . . 

(o) in the case of the breach of any such provision as is specified in 1 art 

B of Schedule IV, no person shall be so arrested who consents to give his name 
and address, unless there is reasonable ground for doubting the accuracy of the 
name or address so given, the burden of proof of which shall lie on the arrest- 
ing officer, and no person so arrested shall be detained alter his name and 
address have been ascertained ; and 

( b ) no person shall be so arrested for an offence under section 236 
except — 

(i) at the request of the person importuned or of a military officer in 
whose presence the offence was committed ; or 

(ii) by or at the request of a member of the Military or Air Force 
Police, who is employed in the cantonment and authorised in this behalf by the 
^Officer Commanding the station], and in whose presence the offence was com- 
mitted or by or at the request of any police officer not below the rank of a Sub- 
Inspector who is employed in the cantonment and authorised in this behalf by 
the ^Officer Commanding the station]. 


251. It shall be the dutv of all police officers to give immediate informa- 

Duties of police officers. tion to the Board of the commission of any offence 

against the provisions of this Act or of any rule or 
bye-law made thereunder, and to assist all cantonment officers and servants in 
the exercise of their lawful authority. 


Notices. 

252. Where any notice, order or requisition made under this Act or anv 
KT .. „ rule or bye-law made thereunder requires anythin* to 

time ,CeS t0 fix reasonab,c be done for the doing of which no time is fixed in this 
. Act or in the rule or bye-law, the notice, order or 

requisition shall specify a reasonable time for doing the same. 

253. Every notice, order or requisition issued 
by a Board under this Act or any rule or bye-law 
made thereunder shall be signed — 

Officer^]* 2 * »]*• *r either by the Presidentof the B ° ard °r by the Executive 


Authentication and vali- 
dity of notices issued by 
Board. 


, LEG. REF. 

1 Substituted by Act Vll'of 1925. 

Words ‘where there is a Board' omitted 
b y Act XXIV of 1936. 

Words ‘or, where there is no Board, etc ’ 

omitted by ibid. 

NOTES. 

5ec. 249: Obstruction— Refusal to pay 

Kent.— W here a tenant, who is liable to pay 


rent to a contractor of the Cantonment Com- 
mittee who has been duly authorized to 
collect rent from him. refuses to pay rent 
either to him or to his servant, the mere 
refusal to pay rent does not amount to an 
obstruction within the purview of S. 249. 
Therefore an action for malicious prosecu- 
tion lies against the complainant. 188 I.C. 
282=1932 All. 386. 
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(6) by the members of any committee especially authorised by the 
Board in this behalf. 

254 (1) Every notice, order or requisition issued under this Act or any 

rule or bye-law made thereunder shall, save as other- 
Scrvice of notice, etc. wise expressly provided, be served or presented — 

(a) by giving or tendering the notice, order or requisition, or sending it 
by post, to the person for whom it is intended ; or 

( b ) if such person cannot be found, by affixing the notice, order or requi- 
sition on some conspicuous part of his last known place of abode or business, 
if within the cantonment, or by giving or tendering the notice, order or requisi- 
tion to some adult male member or servant of his family, or by causing it to be 
affixed on some conspicuous part of the building or land, if any, to which it 


relates. 

(2) When any such notice, order or requisition is required or permitted 
to be served upon an owner, lessee or occupier of any building or land, it shall 
not be necessary to name the owner, lessee or occupier therein, and the service 
thereof shall, save as otherwise expressly provided, be effected either — 

(a) by giving or tendering the notice, order or requisition, or sending it 
by post, to the owner, lessee or occupier, or, if there are more owners, lessees or 
occupiers than one, [on anyone of them]!, or 

(b) if no such owner, lessee or occupier can be found, by giving or 
-tendering the notice, order or requisition to the authorised agent, if any, of any 
such owner, lessee or occupier or to an adult male member or servant of the 
family of any such owner, lessee or occupier, or by causing it to be affixed on 
some conspicuous part of the building or land to which it relates. 

(3) When the person on whom a notice, order or requisition is to be 
served is a minor, service upon his guardian or upon an adult male member or 
servant of his family shall be deemed to be service upon the minor. 


255. Every notice which, by or under this Act, is to be given or served as 

w , . f . . a public notice or as a notice which is not required to 

Method oi giving notice. , r . . . . . . . c , ? 

be given to any individual therein specified shall, save 

as otherwise expressly provided, be deemed to have been sufficiently given or 

served if a copy thereof is affixed in such conspicuous part of the office of the 

Board, or in such other public place, during such period or is published in such 

local newspaper or in such other manner, as the Board may direct. 


Powers of Board in case 
of non-compliance 
notice, etc. 


256. In the event of non-compliance with the terms of any notice, order or 

requisition issued to any person under this Act, or any 
rule or bye-law made thereunder, requiring such per- 

1 son to execute any work or to do any act, it shall be 
lawful for the Board whether or not the person in 
default is liable to punishment for such default or has been prosecuted or 
sentenced to any punishment therefor, after giving notice in writing to such per- 
son, to take such action or such steps as may be necessary for the completion of 
the act or work required to be done or executed by him and all the expenses 
incurred on such account shall be recoverable by the Board. 

Recovery of Money. 

257. (1) If any such notice as is referred to in section 256 has been 

T . .... . . given to any person in respect of property of which 

,yTn de^uU of oX" ‘° h " is owner - thc I! , oard ma 5- ^ uirC f 

of <;iirh nrnnf»rh; nr nf anv nnrt thereof tO P <*Y lu ll * 


pay 


of such property or of any part thereof to pay 
instead of to the owner, any rent payable by him in respect of such property, as 
it falls du:, up to the amount recoverable from the owner under section 


LEG. REF. 
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Provided that, if the occupier, on application made to him by the Board, 
refuses truly to disclose the amount of his rent or the name or address of the 
person to whom it is payable, the Board may recover from the occupier the 

whole amount recoverable under section 256. 

(2) Any amount recovered from an occupier instead ot from an owner 

under sub-section (1) shall, in the absence of any contract between the owner 
and the occupier to the contrary, be deemed to have been paid to the owner. 

258. (1) Where any person, by reason of his receiving the rent of immov- 

able property as an agent or trustee, or of his being as 
Relief to agents and trus- an agent or trustee the person who would receive the 
tees * rent if the property were let to a tenant, would under 

this Act be bound to discharge any obligation imposed on the owner of the pro- 
perty for the discharge of which money is required, he shall not be bound to 
discharge the obligation unless he has, or but for his own improper act or 
default might have had, funds in his hands belonging to the owner sufficient for 
the purpose. 

(2) The burden of proving any fact entitling an agent or trustee to relief 
under sub-section (1) shall lie upon him. 

(3) Where any agent or trustee has claimed and established his right to 
Telief under this section, the Board may, by notice in writing, require him, to 
apply to the discharge of such obligation as aforesaid the first monies which may 
come to his hands on behalf, or for the use, of the owner, and, on failure to 
comply with the notice, he shall be deemed to be personally liable to discharge 
the obligation. 

1 [259. (1) Notwithstanding anything elsewhere contained in this Act, 

arrears of any tax and any other money recoverable 
. ethodof recovery. by a Board under this Act may be recovered together 

with the cost of recovery either by suit or, on application to a Magistrate having 
jurisdiction in the cantonment or in any place where the person from whom 
such tax or money is recoverable may for the time being be residing, by the 
distress and sale of any movable property of, or standing timber, growing crops 
or grass belonging to, such person which is within the limits of suchMagistrate’s 
jurisdiction, and shall, if payable by the owner of any property as such, be a 
charge on the property until paid: 

Provided that the tools of artisans shall be exempt from such distress or 

sale. 


(2) An application to a Magistrate under sub-section (1) shall be in 
writing and shall be signed by the President or Vice-President of the Board or 
by the Executive Officer, but shall not require to be personally presented] 


x LEG. REF. 

v S. 259 substituted for old section by Act 
XXIV of 1936. 

NOTES. 

o ec. 259. — The expression “ recoverable by 
the Cantonment Authority under the Act ” 
does not include the case of money due 
under ordinary contract between that autho- 
rity and others. It merely applies to such 
dues as are recoverable by the Cantonment 
Authority under the express provisions of 
certain sections of this Act which entitle it 

to levy fees for permitting certain acts to be 
a.u' ^here therefore the Cantonment 
authority proceeds to recover arrears of 
rent due from a tenant by distress and sale 

?ii . ,n * m ovable property its action is 
’•legal and makes the Authority liable to nav 

lS^P S &^io« na f nt u £o e r i-7 itS l llegal action. 
I.C. 682 — 1933 Lah. 517. A niagistratt 

C. C. M.— 35 


whether S - 259 , l ? a . s jurisdiction to decide 

Cantrvnm ^ A co f ldlt .‘° ns under which the 
are Authon ‘y c *n resort to him 

fo ern^nf d ° r " 0t * Butheis not entitled 
L g ! nto questions for which a separate 

from w» CX1StS Undfcr *. he Act to the Person 

trom whom recovery js sought 1938 A.M. 

rerta; W - he ? c th r ere is a revocation of 
rf ft r *^ n remission of tax and the Cantonment 
3 d aPPhes under S. 259 of the Act for 
recovery of the amounts due, its claim is 

.. ^ .u° r arrear s of taxes. The circumstance 
that the amount was once remitted does not 

T i« ge c ^ cn ature of the claim 1938 A.M.L. 
le. b. 259 is not necessarily confined to 

arrears of tax due prior to the amendment. 

l he amendment creates no fresh liability to 

pay, nor does it enlarge the liability. It 

??>« e L y £ r ? v l de 5. a machinery for recovery. 
1 V 08 A.M.L.J. 18. 
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Committees of Arbitration. 

260. In the event of any disagreement as to the liability of a Board to pay 

any compensation under this Act, or as to the amount 
Application for a Com- G f any compensation so payable, the person claiming 
mittec of Arbitration. such compensation may apply to the Board for the 

reference of the matter to a Committee of Arbitration, and the Board shall 
forthwith proceed to convene a Committee of Arbitration to determine the matter 

in dispute. 

261. When a Committee of Arbitration is to be convened, the Board shall 

cause a public notice to be published stating the matter 

Procedure for convening to determined, and shall forthwith send copies of 
Committee of Arbitration. t j ie order to the District Magistrate, and to the other 

party concerned, and shall, as soon as may be, nominate such members of the 
Committee, as it is entitled *to nominate under section 262, and, by notice in 
writing, call upon the other persons who are entitled to nominate a member or 
members of the Committee to nominate such member or members in accordance 
with the provisions of that section. 

Constitution of Commit- 262. (1) Every Committee of Arbitration shall 

tee of Arbitration. consist of five members, namely: — 

(a) a Chairman who shall be a person not in the service of the 1 [Crown] 
or the Board, and who shall be nominated by the 2 [Officcr Commanding the 

station] ; 

(&) two persons nominated by the Board ; and 

(c) two persons nominated by the other party concerned 3 [ * * *]. 

(2) If the Board or the other party concerned or the 2 [Officer Com- 
manding the station] fails within seven days of the date of issue of the notice 
referred to in section 261 to make any nomination which it or he is entitled to 
make or, if any member who has been so nominated neglects or refuses to act 
and the Board or other person by whom such member was nominated fails to 
nominate another member in his place within seven days from the date on which 
it or he may be called upon to do so by the District Magistrate, the District 
Magistrate shall forthwith appoint a member or members, as the case may be, 
to fill the vacancy or vacancies. 

263. (1) No person who has a direct interest 

in the matter under reference, or whose services are 
not immediately available for the purposes of the 
Committee, shall be nominated a member of a Com- 
mittee of Arbitration. 

(2) If, in the opinion of the District Magistrate, any person who has 
been nominated has a direct interest in the matter under reference, or is other- 
wise disqualified for nomination, or if the services of any such person arc not 
immediately available as aforesaid, and if the Board or other person by whom 
any such person was nominated fails to nominate another member within seven 
days from the date on which it or he may be called upon to do so by the District 
Magistrate, such failure shall be deemed to constitute a failure to make a nomi- 
nation within the meaning of section 262. 

264. (1) When a Committee of Arbitration has been duly constituted, the 

. . Board shall, by notice in writing, inform each of the 

Committees ^iSon ™"> berS ° f *"<' the C °" lmittee Sha " “ 

soon as may be thereafter, 


No person to be nomina- 
ted who has direct interest 
or whose services are not 
immediately available. 


as 


LEG. REF. 

Substituted for ‘Government’ by A O.. 
1937. 

2 Substituted by Act VII of 1925. 


8 Words ‘who shall be persons 1 able o 
pay taxes in the Cantonment and ordinarily 
resident therein or in the immediate vicinity 
thereof’ omitted by Act XXIV of 1936. 
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k (2) The Chairman of the Committee shall fix the time and place of meet- 
ings, and shall have power to adjourn any meeting from time to time as may be 
necessary. 

(3) The Committee shall receive and record evidence, and shall have 
power to administer oaths to witnesses, and, on requisition in writing signed 
by the Chairman of the Committee, the District Magistrate shall issue the neces- 
sary processes for the attendance of witnesses and the production of documents 
required by the Committee, and may enforce the said processes as if they were 
processes for attendance or production before himself. 

265. (1) The decision of every Committee of Arbitration shall be in ac- 

^ f _ . cordance with the majority of votes taken at a meet- 

of^bkration. Committees ing at which the Chairman and at least three of the 

other members are present. 

(2) If there is not a majority of votes in favour of any proposed deci- 
sion, the opinion of the Chairman shall prevail. 

(3) The decision of a Committee of Arbitration shall be final and shall 
not be questioned in any Court. 

Prosecutions. 

266. 1 [ ( 1 ) ) Save as otherwise expressly provided in this Act, no Court shall 

Prosecutions. proceed to the trial of any offence made punishable by 

7 at ? r un der this Act, other than an offence specified in 

the Rn^rHrnnr 6 5 ° n the com P lamt of ’ or u P on information received from, 

p " s ”" ,h ' B °" d >•> . «»■»' » 

Magistrate nr'hv ° ffen p ce r dC ; PUr V S >?ble under this Act shall be tried by any 

Sesrsasr. ss&irassjr or *° y ot ,he 

26 (1) A Board ’ or , an y. P e [son authorised by it, by general or special 

Composition of offence !? thlS f ma y> eithe r before or after the 

made punishable 1w n institution of the proceedings, compound any offence 
maac punishable by or under this Act other than an offence under Chapter XIV- 

s assas ass 


LEG. REF. 

fh renumbered as sub-section 

a " d 1 Sub-sec. (2) of S. 266 
inserted by Act XXIV of 1936. 

Sec m t N ° TES - 

onlvlkvfa« ^erpretation.— S ection 266 
to the J2.I ? that nt k ^rt shall proceed 
unless mi°i t ny ° ffence under the Act 
therein an | Ve f d *i by tbe P ersons mentioned 
initiate the thc P, ersons mentioned therein 
section & P roce edmgs as provided i n the 
laid Ar! * • rt mus * follow the procedure 
laid dcwn.nCr. P Codr. 109 I.C. 607=29 

of a nentnn ( ? ag *> Wberc the prosecution 

Sch. of this ' Act 9 CnC A n °!i Specified in 
which i. a 1. 8 Ac , 4 ,s instituted on a letter 

c utiveOm C e? r nr n t? a PP ,,catlon bytheExe- 
for his nrn* 1 of . tbe Cantonment Authoritv 

the Execut,\c Ut Offir and - il is " ot .sh°wn thS 
ve Officer is authorised by the 


SDecia^rHlr Authority by a general or 

oc edin^ l, aCt °P - ,ts behalf in such a 
p oceeding, the complaint is not made in 

‘ h c “ er r s? uircd py S - 266 of tbe Act and 

158 T r m ie K ,s , ,iab,e to be set aside 
a * , ! 010 = 36 Cr.L.J. 1493=1935 A 905. 

Board** h™ W u S lo c dg ^ d b y the Cantonment 
the Fv ,r ? u 8ha Sub Overseer, signed by 

Execmive 0fr,cer of thc Board Tb * 
Mal^Rtrot ° ? C v r ^ ever appeared before the 

notfer 1 ;* Sub '° Verseer did not ho,d an y 

No nl f att r° rncy , on be balf of the Board. 
,u° P .°, we I of authority was filed to show 
t i V 1 e Executive Officer had any authority 
t i ^ S V S- b . a complaint. On conviction 

the accu sed filed a revision. The Executive 
Officer fi) e d an affidavit that he had an 
authority to file the complaint. Held, that 
failure to file the authority is an omission 

SmblS, .V e 37 ’ Cr ' P - Code - 29 CrL J - 



276 


The Civil Court Manual (Imperial Acts). 

General Penalty Provisions. 


[S. 268 


268. Whoever, in any case in which a penalty is not expressly provided by 

. . this Act, fails to comply with any notice, order or re- 

trenera pena ty. quisition issued under any provision thereof, or other- 

wise contravenes any of the provisions of this Act, shall be punishable with fine 
which may extend to two hundred rupees, and, in the case of a continuing 
failure or contravention, with an additional fine which may extend to twenty 
rupees for every day after the first during which he has persisted in the failure 

or contravention. 

269. Where any person to whom a licence has been granted under this Act 

or any agent or servant of such person commits a 
Cancellation ami suspen- breach of any of the conditions thereof, or of any 
Sionot lie n . bye-law made under this Act for the purpose of regu- 

lating the manner or circumstances in, or the conditions subject to, which any- 
thing permitted by such licence is to be or may be done, the Board may, without 
prejudice to any other penalty which may have been incurred under this Act, by 
order in writing, cancel the licence or suspend it for such period as it thinks fit: 

Provided that no such order shall be made until an opportunity has been 
given to the holder of the licence to show cause why it should not be made. 

270. Where any person has incurred a penalty by reason of having caused 

any damage to the property of a Board, he shall be 

hU CC i n V re s nee T ^ f TamaJ e lia, ’ le to make S ood such damage, and the amount 
to cantonment property. payable in respect of the damage shall, in case of dis- 

pute, be determined by the Magistrate by whom the 

person incurring such penalty is convicted, and, on non-payment of such amount 
on demand, the same shall be recovered by distress and sale of the movable pro- 
perty of such person, and the Magistrate shall issue a warrant for its recovery 
accordingly. 

Limitation. 

271. No Court shall try any person for an offence made punishable by or 

_ , . • , under this Act, after the expiry of six months from 

tion mitatl ° n f ° r pr ° SeCU * the date of the commission of the offence, unless com* 

plaint in respect of the offence has been made to a 
Magistrate within the six months aforesaid. 


NOTES. 

Sec. 268— -The Executive Officer of the 
Cantonment is not a member of the "Can- 
tonment Authority" as defined in S. 2 (v) 
and a notice issued by him for the removal 
of an encroachment is invalid. Consequent ly 
a person cannot be convicted for disobeying 
a notice issued by the Executive Officer for 
removal of encroachment on Government 
land. Subsequent confirmation of the action 
of the Executive Officer by the Cantonment 
Board is of no avail as the notice disobeyed 
is the notice from the Executive Officer. 35 
Cr.L.J. 612-1933 Lab. 545 (1). The Canton- 
ment Authority gave a qualified sanction to 
A to proceed with the construction of his 
building at his own risk in that the site on 
which the construction was being built was 
claimed by the Government, but there was 
no "Municipal objection". As soon as A 
proceeded to build, the Cantonment Autho- 
rity served him with a notice "to demolish 
the unauthorised construction". A having 
failed to comply with this notice, he was 
prosecuted under S. 187 read with S. 268, 


Held, that there was no unauthorized con- 
struction because A had sanction from the 
Board to build the room, that it was pre- 
posterous to suggest that when A had bad 
the sanction of the Board in writing under 
S. 181, he did not have the permission in 
writing of the Cantonment Authority, and 
that the question between the parties was a 
purely civil one and as a matter of fact 
A had not exceeded the authority given him 
by the Board in sanctioning his application 
for building. 146 I.C. 2=34 Cr.L.J. 1191 = 
1933 All. 486 A merchant who is selling 
bamboos, rafters, wooden boards and beams 
within the limits of the Cantonment without 
any licence is liable to prosecution under 
S. 268 for being a dealer in wood within the 
meaning of S. 210 (/). 1934 All. 987 ( 0 =36 
Cr.L.J. 261. On this section, see also 1934 
Oudh 29=148 I.C. 420 cited under S. 184. 

Sec. 271: Limitation.— When there is 
nothing to show that any new building was 
done by the accused within limitation but 
what was done in that connexion had been 
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Suits. 

272 No suit or prosecution shall be entertained in any Court against any 

Board* [* *] or against any 2[Officer Commanding a 
Protection of Board, station], or against any member of a Board, or against 
Executive Officer, etc. an y officer or servant of a Board, for anything in good 

faith done, or intended to be done, under this Act or any rule or bye-law made 

thereunder. 

273. (1) No suit shall be instituted against any Board or against any 

member of a Board, or against any officer or servant 
Notice to be given of Q f a Board, in respect of any act done, or purporting 
suits. to h ave b een done, in pursuance of this Act or of any 

rule or bye-law made thereunder, until the expiration of two months after notice 
in writing has been left at the office of the Board, and, in the case of such mem- 
ber, officer or servant, unless notice in writing has also been delivered to him or 
left at his office or place of abode, and unless such notice states explicitly the 
cause of action, the nature of the relief sought, the amount of compensation 
claimed, and the name and place of abode of the intending plaintiff, and unless 
the plaint contains a statement that such notice has been so delivered or left. 

(2) If the Board, member, officer or servant has, before the suit is insti- 
tuted, tendered sufficient amends to the plaintiff, the plaintiff shall not recover 
any sum in excess of the amount so tendered, and shall also pay all costs in- 
curred by the defendant after such tender. 

(3) No suit, such as is described in sub-section (1), shall, unless it is an 
action for the recovery of immovable property or for a declaration of title there- 
to, be instituted after the expiry of six months from the date on which the cause 
of action arises. 

(4) Nothing in sub-section (1) shall be deemed to apply to a suit in 
which the only relief claimed is an injunction of which the object would be 

defeated by the giving of the notice or the postponement of the institution of the 
suit or proceeding. 


Appeals and Revision. 

274. (1) Any person aggrieved by any order described in the second 

... . column of Schedule V may appeal to the authority 

orders' executive specified in that behalf in the third column there- 

of. 


(2) No such appeal shall be admitted if it is made after the expiry of the 
period specified in that behalf in the fourth column of the said Schedule. 

(3) The period specified as aforesaid shall be computed in accordance 
with the provisions of the Indian Limitation Act, 1908, with respect to the com- 
putation of periods of limitation thereunder. 

275. (1) Every appeal under section 274 shall be made by petition in 

Petition of anneal writing accompanied by a copy of the order appealed 

against. 

th A " y SUch pet,tion ma y be presented to the authority which made 

xne order against which the appeal is made, and that authority shall be bound to 

if i rt . to the a PP el , late authority, and may attach thereto any report which 
it may desire to make by way of explanation. 


J LEG. REF. 

Words "or authority appointed under 
of 1936 * (2> ° f S ‘ 10 ’ omitted by Act XXIV 
* Substituted by Act VII of 1925. 

, NOTES. 

da? e P iV?v? more l , h ? n si * months before the 
trim At . com Plaint, the accused cannot be 

148 ic - 420=35 


Sec. 273. — S. 273 (1) does not contemplate 
the class of suits of private contracts for 
which specific rules of evidence are prescri- 
bed by the Limitation Act. It contemplates 
actions brought against the Board in respect 
of acts done in pursuance of any rule or 
bye-law that has the force of law. Hence 
a suit against the Board for the price of 

f oods supplied is not governed by S. 273 but 
y Art. 52, Limitation Act. 149 I.G 49= 
1934 A.L.J. 805=1934 All. 436. 
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76. On the admission of an appeal from an order, other than an order 

Suspension of action pen- e , C L in a nollce ‘ssued under clause (a) of 

appeal. secUon 137. seet.on 140, section 176, or section 238 

« 311 O rOCPPH 1 n IT C f A nn i.1 1 « 9 


_ii _ ' otv.Liun i/o, or section Zoo 

tions for any contravention order and “» P™secu- 
decision of the appeal and if the C ° sha be he , d in al) eyance pending the 
thereto shall no^dlemed' to le anoffe'ncl" 1 “ ide ° n appeal > *s°be£ience 


277. if* 


2 [ (1)] Where an appeal from an order made by the Board has been dis- 
Revision. posed of by the District Magistrate, Neither partv to 

<late thereof, apply, through the^rOfficIf r may ’ .T* 1 "" l J? irty da y s from the 
to the Central Governrnem or f 0 L? P f' :er C°m"ianding-,n-Chief, the Command], 

appoint m this beha, f, f or a revision J "he^ecisfon Government ma 7 

as far as may ^ wH«tion.‘for reviXn'made apP ' y 

oi app ' na,e 

279. No appeal shall be decided under this Chapter unless the appellant has 

Right of appellant to be ° r . has had a reasonable opportunity 

heard ' tiontfr. 11 ^ m PerS ° n ° r throu e h a legal practi- 

CHAPTER XVI. 

Rules and Bye-Laws. 

280. (1) The Central Government may, after previous publication 
Power to make rules. thfe Act ^ ^ ***** ° Ut ^ pur P oses an(1 objects of 

rir- ss-sa *i , is saitas 

ditions toteaMMedlo the ^ T'’ P erndssion ma >' he granted and the con- 
8UUX L d 1 th 8 f of y such permission ; 

in g fronS property ^ntru^d^ ° f a Share °j thc rents and P™fits a ccru- 

116-A •] P P y entrusted to ,ts management under thc provisions of section 


. . LEG. REF. 

XXXV of' 1926 SUb ' SCC * (1) omittcd b * Act 
ibid SUb ‘ SeC ' ^ W3S rc * num bcred (1) by 

ri;% , X^ 0 v r ;V’^ n,0nm ' nt AUth0 ' 

XXXVofTSSs!* WCrC substitutcd b y Act 

ibid Sub ' SCC ' (3 ^ was rc -numbcred (2) by 
called the r* ? ade Un A cr this section 

♦hi riI,V Cantonment Account Code, 1924 

92S and 0n ,'h'e n 'r a, : d Adn >i"i*tration Rule? 
SS. ws" Cantonment Fund Servants 

470%W ’ “* ^ R ' mi °- Vol. V pp 

7 Substituted for 'Government' by A.O„ 


1937. 

• Inserted by Act VII of 1925. • 

NOTES. 

Sf.c. 280. — Extension of Rules outside 
S a ,‘? to .o? cnt see 2 P-R. 1885 (Cr.) ; 12 

P.R. 1870 (Cr.). Omission to report case of 
cholera, 9 P.R. 1895 (Cr.). As to appeals 
ag.tinst conviction for offence under Canton- 
ment Rules, see 1 P.R. 1897 (Cr.). Rule 
under the section when ultra vires. 40 P.R. 
1884 (Cr.); 48 P.R. 1887 (Cr). 

Sec. 280 (a). — See Rat. 505. Sections 64 
to 67, Penal Code, do not apply to sentences 
passed under this Act. Duty of Cantonment 
Magistrate to inform accused of his right to 
have thc case tried by another Magistrate, 
see 55 I.C. 1002=21 Cr.LJ. 394. (See also 
Notes under S. 282, infra.) 


5. 282] 
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( c ) the appointment, control, supervision, suspension, removal, dismissal 
and punishment of servants of Boards; 

l[(cc) the constitution of a Service of Executive Officers and the 
appointment, control, supervision, conditions of service, pay and allowances, 
suspension, removal, dismissal and punishment of the members thereof;] 

( d ) the circumstances in which security shall be demanded from servants 
of Boards and the amount and nature of such security ; 

* (<>) the grant of leave, absentee or acting allowance to servants of 

Boards ; 

(f) the creation and management of Provident Funds, and the circum- 
stances in which, and the conditions subject to which, contributions thereto shall 
be made from cantonment funds and by servants of Boards; 

( g ) the keeping of accounts by Boards and the manner in which such 
accounts shall be audited and published ; 

(/i) the definition of the persons by whom, and the manner in which, 
money may be paid out of a cantonment fund; 

H(hh) * •]; 

(i) the preparation of estimates of income and expenditure by Boards 
and the definition of the persons by whom, and the conditions subject to which, 
such estimates may be sanctioned ; 

(/) the regulation of the procedure of Committees of Arbitration: and 

( k ) the prescribing of registers, statements and forms to be used and 
maintained by any authority for the purposes of this Act. 


„ , . . 281. (1) A rule under section 280 may be made 

respecbng'rules. provls,ons either generally for all cantonments or for the whole 

or any part of any one or or more cantonments. 

(2) All rules so made shall be published in the Official Gazette and in 
such other manner, if any, as the Central Government may direct and, on such 
publication, shall have effect as if enacted in this Act. 

282. Subject to the provisions of this Act and of the rules made there- 

Power to make bve-laws * B ° ard ™ ay ’ in addition to *ny bye-laws which 

by s ’ is empowered to make by any other provision of 

this Act, make bye-laws to provide for all or any of the following matters in 
the cantonment, namely : — 

(1) the registration of births, deaths and marriages, and the taking of a 

census; b 

(2) the enforcement of compulsory vaccination; 

, , (, 3 .) ‘ he regulation of the collection and recovery of taxes, tolls and fees 

under this Act and the refund of taxes; 

streets ^ ^ re ? ulation or P rohibition of any description of traffic in the 

the .Jill 1 th ? manner in wh “* vehicles standing, driven, led or propelled in 
tne streets between sunset and sunrise shall be lighted • * 

the SCiZU . re and ConfisCation of ownerless ’animals straying within 

me limits of the cantonment; 

(7) the prevention and extinction of fire • 

safety o? ’the? .TTt" °f folding £ or building operations to secure the 
saiety of the general public and of persons working thereon; 


, LEG. REF. 

of 1936 ^ ° f SCC ‘ 280 mscrted b > Act XXIV 

XYvu ( */L™ hich was Inserted by Act 
of 1936 ° f l926, was omitted b y A ct XXIV 


NOTES. 

t ? E ™? 82 \ Cls ' (®M 9 > a nd (10 ).— See 3 Cr. 
L.J. 301 — 23 P.R. 19Q5 (Cr.) (Repair of wall 
and remoya! of building) ; Rat. 706; 3 Cr.L. 

(keeping common gaming house) ; Rat. 
541 (order for construction of privy) ; Rat. 
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(9) the regulation in any manner not specifically provided for in this 
ct of the construction, alteration, maintenance, preservation cleaning and 

repairs of drains, ventilation-shafts, pipes, water-closets, privies, latrines, 
urinals, cesspools and other drainage works. 

(10) the regulation or prohibition of the discharge into, or deposit in* 
drains or sewage, polluted water and other offensive or obstructive matter; 

(11) the regulation or prohibition of the stabling or herding of animals, 
or of any class of animals, so as to prevent danger to public health ; 

(12) the proper disposal of corpses, the regulation and management of 
burial and burning places and other places for the disposal of corpses, and the 
fees chargeable for the use of such places where the same are provided or 
maintained by Government or at the expense of the cantonment fund ; 

(13) the permission, regulation or prohibition of the use or occupation 
of any street or place by itinerant vendors or by any person for the sale of 
articles or the exercise of any calling or the setting up of any booth or stall, and 
the fees chargeable for such use or occupation ; 

(14) the regulation and control of encamping grounds, pounds, washings 
places, serais, hotels, dak-bungalows, lodging-houses, boarding-houses, building- 
let in tenements, residential clubs, restaurants, eating-houses, cafes, refreshment 
rooms and places of public recreation, entertainment or resort; 

(15) the regulation of the ventilation, lighting, cleansing, drainage and 
water-supply of the buildings used for the manufacture or sale of aerated or 
other potable waters and of butter, milk, sweet-meats and other articles of 
food or drink for human consumption ; 

(16) the matters regarding which conditions may be imposed by licences 
granted under section 210; 

(17) the control and supervision of places where dangerous or offensive 
trades are carried on so as to secure cleanliness therein or to minimise any in- 
jurious, offensive or dangerous effects arising or likely to arise therefrom ; 

(18) the regulation of the erection of any enclosure, fence, tent, awning 
or other temporary structure of whatsoever material or nature on any land 
situated within the cantonment ; 


A , A/ , NOTES. 

636 (neglect to repair house) ; 19 P.R. 190 
(order for repair of building). See also Rai 
87 f: 7 O.C. 68 ; 1 P.R. 1906 (Cr.) ; 13 I.C. 20 
—3 P-R. 1912 (Cr.) ; 1 S.L.R. 92 (washini 
clothes in tank) ; Rat. 54 (plying offensiv 
trade) ; 8 M. 428; 9 P.R. 1895 (Cr.) (omis 
sion to report cholera case); 17NLJ.21 
(grazing cattle within cantonment area an< 
P r ?vent«ng them from being impounded). 

rubhc places" what are and what ar 
not, ice ( 1887) A.VV.N. 19, 361 ; 15 P.R. 190 
(Cr)=4 5p L R. 1907; Rat. 471; Rat. 47 
(public road) ; 22 P.L.R. 1907. 

Conviction under a wrong section of th 
Lode— Ignorance of law— Effect. 5**111 
C. 139—12 Cr.L.J. 371. As to registration o 

A r vV M Ut 9, S 6 W i, P R - im '" (Cr.) : (1887 
A W.N, 21 9;Rat.272 ;25 P.R. 1870 (Cr ). A 

to liability of master for offence committc 
by servant, see 10 Bom.L.R. 1052. Convic 
! lo ?!/. or non-removal of remains of ruine 

?or d kT.’ P ! 905 (Cr.). See also z 
to liability for keeping buildings in a ruinou 

condition 5** 43 B. 836=21 Bom.L.R. 75 
=52 I.C. 288 ; 43 B. 838=21 Bom.L.R. 761= 


52 I.C. 655. As to use of stables without 
licence see Rat. 413. As to giving owner 
notice of repairs required, see 56 P L.R.1912 
As to when and how and by whom notice is 
to be given, see 3 P.R. 1907 (Cr )=5 Cr.L.J. 
493. As to ordering imprisonment in default 
of payment of fine, see 40 P.R. 1884 (Cr ). 
As to effect of breach of rules, see (1886) 
A.VV.N. 289; 48 P.R. 1887 (Cr.). Order as to 
payment of daily fine not proper. 12 Cr.L.J. 
371 = 11 I.C. 139. See also 7 Ii.H.C. (Cr.) 87; 
19 P.R. 1904 (Cr.) ; Additional fine when 
proper. 22 B. 841. Trial of offence beyond 
cantonment limits — Procedure for trial. 12 
P.R. 1870 (Cr.). Liability of Cantonment 
officer for not proceeding according to the 
Code and the Rules. 5** 9 C. 341=9 I.A, 

152 (P.C). • (t\r Mi** 

Sf.cs. 282 a no 283— A conviction for the 
offence of grazing cattle on land within the 
Cantonment area and preventing them from 
being impounded cannot stand when no con- 
nection has been proved between the persons 
convicted and the cattle in respect of which 
the conviction is based. 17 N.L.J. 214. 
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tK ^i\ c™x in° g out 

and location of streets ; , rks an d gardens and other 

public S^^^^es. trees, grass and other appurten- 
ances of streets and other public places , 

bathing and washing 

places • ) ^ regulati0 o{ the ^ ^ 

•«^£&££!tZXStSl &. ***» b> 

sure, weight, piece or any other method - n the canto nment— 

(25) the rendering necessary of licence tl ‘ yance of goods ; 

(a) for persons working as job porters tor tne conv y 

( b ) for animals or vehicles i let out on hire, conveyances, 

\c) for the proprietors or drivers of vehicles, boats o 

or of animals kept or plying for hire ; or conveyances ; 

( d ) for persons impelling or carrying such vehicles o^o^i required unde r 

(26) the prescribing of the fee payable fa r a _ V ?, be gra nted, 

clause (25), and of the conditions subject to which such licences may b 

revised, suspended or withdrawn ; . ~ 1ir u 

(27) the regulation of the : charges to be made, ^J^c^eyances, and 

job porters and of the hire of such animals, ve such vehicles or convey- 

for the remuneration of persons impelling or ca > g 

ances as are referred to in clause (2?) ; 

(28) the regulation or prohibition, for purposes of sani a ion nv P act 

vention of disease or the promotion of public safety Regulation or 

which occasions or is likely to occasion a nuisan , under this Act ; 

prohibition of which no provision is made elsewhere b) or unde 

(29) the circumstances and the manner in which owners o^m 

land in the cantonment, who are temporarily absen ’ . or any Q f 

in the cantonment, may be required to appoint as ieir g , persons 

the purposes of this Act or of any rule or bye-law made thereunder, persons 
residing within or near the cantonment ; 

(30) the prevention of the spread of infectious or contagious disease 

within the cantonment ; 

(31) The segregation in, or the removal and exclusion from the canton- 
ment, or the destruction, of animals suffering or reasonably suspected to be 
suffering from any infectious or contagious disease ; 

(32) The supervision, regulation, conservation and protection from in- 
jury, contamination or trespass of sources and means of public water-supply - 
and of appliances for the distribution of water whether within or without the 
limits of the cantonment ; 

(33) the manner in which connections with water-works may be con- 
structed or maintained, and the agency which shall or may be employed for such 
construction and maintenance ; 

(34) the regulation of all matters and things relating to the supply and 
use of water including the collection and recovery of charges therefor and the 
prevention of evasion of the same ; 

(35) the maintenance of schools, and the furtherance of education 

generally ; 


or 


icrauy ; 

(36) the regulation or prohibition of the cutting or destruction of trees 
shrubs, or of the making of excavations, or of the removal of soil or quarry- 


C. C. M.-36 
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ing, where such regulation or prohibition appears to the Board tn lie 

for the maintenance of a water-supply, the preservation of th? 1°; J “ ecessar y 

tion of landslips or of the formation of ravines or torrents or the protection 6 ,^ 
land against erosion, or against the deposit thereon of sand’, gravel or stones ; £ 

(37) the rendering necessary of licences’for the use of nromioc 
or e fowfs°r CntaS ° r C ° Wh0USeS ° r 35 accomm °8ation LrTheep, goals 

syrens oMrumpeTsjand ° f ^ " the Cantonment of mechanical whistles, 

ment unTr fhis' '/fi* ^ rC8U ' a,i ° n ° f ,hC ^"'^ation of the canton- 

Penalty for breach of * rt ^ ^ n > . bye-law made by a Board under this 

bye-laws. be punishable— ^ 3 contravention thereof shall 

(a) with fine which may extend to one hundred rupees ; or 

(b) with fine which may extend to one hundred rupees ’and, in the case 
of a continuing contravention with an additional fine which may extend to 

twenty rupees for every day during which such contravention cominuet aftrn 
conviction for the first such contravention; or 

(c) with fine which may extend to ten rupees for every day during which 
the contravention continues after the receipt of a notice from tin? Board by he 

t raven tion t raveni ng the h >’ t -' a "' squiring such person to discontinue such' com 

284. (1) Any power to make bye-laws conferred by this Act is conferred 

Supplemental provisions to . the con <)ition of the bye-laws being made 

regarding bye-laws. aI i ( r P rev, °us publication and of their not taking 

n cnect until they have been approved and confirmed 

by the Central Government and published in the Official Gazette. 

rhanfr/thir^n 6 < l e - n u ral Governn ? ent ln confirming a bye-law may make any 
change therein which appears to it to he necessary. 

tentinn ( rLTii e ^ en k tral . GoVei Z 1 ^ e " t may * after Previous publication of its in- 
shall cease to have effect Wh,C ' haS conf,rmcd ' an(J hereupon the bye-law 

2 «:>. (1) A copy of all rules and bye-laws made under this Act shall he 

available for ^ k £P l thc office of the Hoard and shall, during 

purchase. an °^ce hours, be open free of charge to inspection by 

r . an y inhabitant of the cantonment 

the Board MamUi, 0 in such rules and bye-laws shall he kept at the office of 
at the option of theturchaser. 1 ] 0 PUb ‘ iC 3t C ° S * pr ' Ce singly ' ° r collcctions 

CHAPTER XVII, 

Supplemental Provisions. 

286. The Central Government may, by notification in the Official Gazette, 
Extencinn nf and su hject to any conditions as to compensation or 

visions of the Act and roles otbcrw ' sc which it thinks fit to impose, extend to any 
to places beyond canton- ar . ca heyond a cantonment and in the vicinity thereof, 
mcnts * with or without restriction or modification, any of 

XIV an H Y\; r provisions of Chapters IX, X, XI, XII, XIII, 

which ro]xZ c °l ° f r V I ? or made under this Act for the cantonment 

ates ^ the subject-matter of any of those Chapters, and 'every 


» c . . . leg. REF. 

Substituted for ‘for sale to the public’ by 


Act XXIV of 1936. 
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rule bye-law so ew.eoded .ball .K.reopon apply •• *"* “ ‘‘ 

the area were included in the can onm officers to exer- 

l[286-A. The Board may empower any of ,ts me b h Executive 

1 cise or perform m tne f suc h powers 

Power to delegate func- Officer from the Cantonment > d this Act 

tions of Executive Officer- or dut ies of an Executive Officer unde 

the Central Government may, by notification ,n the Offical Gazette, sp 
in this behalf.] , . i S9 107 and 123 

2,7. (l) r.s.ys.pb.J »d ^g'SVopS, AC, , 

a [ (2) The Registrar or Sub-Registrar of t which any 

formed for the purposes of the Indian Act, to ’ immovable pro- 
cantonment is situated, shall 3 [when any document g f h registration) 

perty within the cantonment is registered send information o th ■ t may 

forthwith to the Board or such other authority as the Central no 

prescribe in this behalf.] . .. r 

288. No notice, order requisition, licence, permUs.onm wn .ng 

Validity of notices and such document tssued “"^Cnnfform 
Other documents. merely by reason of any defect ot lorm. 

289. A copy of any receipt, application, plan, notice, ° r .° s ion of 

ment or of any entry in a register, in the possession oi 

Admissibility of docu- a Board shall, if duly certified by the legal k P 
ment or entry as evidence. thereof or other person authorised by the Board in 

this behalf, be admissible in evidence of the existence of the document or entry, 
and shall be admitted as evidence of the matters and transactions therein recora- 
■ed in every case where, and to the same extent to which, the original docume t 
or entry would, if produced, have been admissible to prove such matters. 

290. No officer or servant of a Board shall, in any legal proceeding to 

which the Board is not a party, be required to pro- 
Evidence by officer or duce any register or document the contents of which 
servant of the Board. can h e proved under section 289 by a certified copy, 

or to appear as a witness to prove any matter or transaction recorded therein 
save by order of the Court made for special cause. 

291. For the purposes of the Government Buildings Act, 1899, Canton- 
Application of Act IV of ments and Boards shall be deemed to be municipalities 

1899. an d municipal authorities respectively. 

292. [Repeals], Repealed by the Repealing Act , 1927 (XII of 1927). 


LEG- REF. 

1 S. 286-A added by Act VII of 1931. 

* Sub-section substituted by Act XXXV 
of 1926. 

8 Substituted by Act X of 1927. 

NOTES. 

SEC. 287. — By virtue of this section, sec. 
107 of the T. P. Act is made applicable to 
cantonments. 134 I.C. 289=1931 Lah. 501. A 
mortgage by deposit of title-deeds cannot be 
effected within the limits of a Cantonment to 
which sec. 59 has been extended. (1933 Lah. 
■972. Ref.) 1933 Lah. 1001=149 I.C 1060. A 
mortgage by deposit of title-deeds is invalid, 
tf effected within a Cantonment area where 
such transactions are prohibited even though 


property is situated in a place where such 
mortgages are valid. The determining fac- 
tor in the matter of validity of the mortgage 
in such cases is not the place where the pro- 
perty alleged to have been mortgaged is 
situated but the formalities required by the 
law for the creation of a valid mortgage at 
the place where the title-deeds are alleged 
to have been delivered to the creditor. 
(Case-law discussed.) 1933 Lah. 972=147 I.C. 
942; 1927 CaT. 823. 

Sec. 288. — Proceedings without notice to 
accused illegal. 17 A.L.J. 503=50 I.C. 992 — 
20 Cr.L.J. 384 ; contents of notice as to extent 
of repairs necessary. 3 P.R. (Cr.) 1912 — 13 
Cr. L.J. 17=13 I.C. 209. 
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SCHEDULE I. 

Notice of Demand. 

(.SVe Section 91.) 

To 

residing at 

Take notice that the Board demands from the sum 

of due from on account of 

(here describe the property, occupation, circumstance or thing in respect of which the sum 
is payable) leviable under for the period of 

commencing on the day of 19 , and ending on the 

, day ot 19 , and that if, within thirty days from 

the service of this notice, the said sum is not paid to the Board at 

, or sufficient cause for non payment is not shown to the satisfaction of the Executive 
Officer, a warrant of distress will be issued for the recovery of the same with costs. 

Dated this day of 19 

(Signed) 

Executive Officer, 

Cantonment* 

SCHEDULE II. 

Form of Warrant. 


(5Ve Section 92.) 


(Here insert the name of the officer charged with the execution of the warrant.) 

Whereas A.B. of has not paid, and has not shown satisfactory 

cause for the non-payment of, the sum of 
•(Here describe the lia- due on account of * for the period of 

bility.) commencing on the day of 19 , and 

ending with the day of 19 , which sum is leviable 

under 

And whereas thirty days have elapsed since the service on him of notice of demand 
for the same ; 

This is to command you to distrain, subject to the provisions of the Cantonments Act, 
1924, the movable property of the said A.B. to the amount of the said sum of Rs. 

; and forthwith to certify to me, together with this warrant, all particulars of the 
property seized by you thereunder. 

Dated this day of 19 

(Signed) 

Executive Officer , 

Cantonm ent 


SCHEDULE III. 

Form of Inventory of Property Distrained and Notice of Sale. 

( See Section 93.) 


To 


residing at. 

Take notice that I have this day seized the property specified in the inventory an- 

•(Here describe the lia- ntx ' d h ' r ,f' 0 ' ,hc value of due for the 

hilitv mentioned in the margin for the period commencing w»n 

W . the day of 19 , and ending with 

t * lc . day of 19 , together with Rs. ° uc 

service of notice of demand, and that, unless within seven days from the date of the service 
of this notice you pay to the Board the said amount, together with the costs of recovery, 
the said property will be sold by public auction. 

Dated this day D f 19 

:( Signature of officar executing the warrant .) 

I NVENTOR Y. 

(Here state particulars of property seized.) 


I 
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SCHEDULE IV. 

Cases in which Police may arrest without warrant 

(See Section 250.) 


1 

Section. 


1 


2 

Subject 


118 (1) (a) (.) 
167 


118 (1) (a) (it) 
118 (1) (a) (Hi) 
118(1) (a) (iv) 
118 (1) (a) (v) 
118 (1) (a) (ii) 
118(1) (a) (xii) 
118(1 )(a)(xiii) 

118 jlj (/; 
118(1) (g 
118(1) (/. 

119 (6) 

125 

176 (1) 

193 (2) 

214 
236 
240 (a) 


Part A. 

Drunkenness, etc. 

M aking or selling of food, etc.» or washing of clothes, by in 
fected person. 

Part B. 

Using threatening or abusive words, etc. 

Indecent exposure of person, etc. 

Begging. 

Exposing deformity, etc. 

Gaming. 

Destroying notice, etc. 

Breaking direction post, etc. 

Keeping common gaming-house, etc. 

Beating drum, etc. 

Singing, etc., so as to disturb public peace or order. 

Letting loose, or setting on, ferocious dog. 

Discharging fire-arms, etc., so as to cause danger. 

Remaining in, or re-entering cantonment after notice of expul 
sion for failure to attend hospital or dispensary. 
Destroying, etc., name of street or number affixed to building. 
Feeding animal on filth, etc. 

Loitering or importuning for sexual immorality. 

Remaining in, or returning to, a cantonment after notice of ex 
pulsion. 


SCHEDULE V. 

Appeals from Orders. 
(See Section 274.) 


1 

2 

3 

4 

Section. 

Executive order. 

Appellate Authority. 

i 

Time allowed for 
appeal. 


126 


Board’s notice to '[remove] “[Officer Commanding-in- 
repair, protect or enclose a Chief, the Command] 8 [or 
building, wall or anything other authority authorized in 
affixed thereto or well, tank, this behalf by the Central 
reservoir, pool, depression or Government], 
lexcavation. 


134 


Board’s notice to fill up well, 
tank, etc., or to drain off or 
remove water. 


140 


“[Officer Commanding-in- 
Chief, the Command] 8 [or 
other authority authorized 
in this behalf by the Central 

Government]. 

4 [* * *] 

Board’s notice requiring a “[Officer Commanding-in- 
building to be repaired or Chief, the Command] 3 [or 
altered so as to remove sam- other authority authorized 
|tary defects. in this behalf by the Central 

Government]. 


, LEG. REF. 

* Inserted by Act XXXIV cf 1939. 
Substituted by Act XXXV of 1926 


Thirty days from 
service of notice. 


Thirty days from 
service of notice. 


Thirty days from 
service of notice. 


* Inserted by Act XXIV of 1936. 

Entry relating to section 137 omitted by 
Act XXXI of 1940. 
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Appeals from Orders — (Contd ) . 
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the investigation has spread over a great many years. The present Bill is the outcome 
of that discussion the objections raised have been carefully considered, and we have 
recognised that conditions of ownership and tenancy must be governed by’ the regulations 
in force when any particular house was built. But as cantonments are and were intended 
for occupation of troops, and as the whole of the land belongs, as a general rule, to the 
state, and houses were built in many cases by persons who had no status in cantonments not 
for their own use, but as a source of profit, we consider that it is not inequitable to lay upon 
house-holders the burden of proving that they hold their grants under special .onditions 
and ought not to be subjected to the provisions which convenience and military require- 
ments dictate in a locality which has been set apart for military purposes. The necessity 
for securing house accommodation for the military and civil officers of the Government is 
essential, but we have endeavoured to safeguard the interests of the house-owners and to 

remove any reasons for complaint on the part of the latter. 

they^r^ 1 ucH ^ ° at ] * 1 1 li o gr! i ' r a r ^ cV n pribli sh* e d ^Vor^crdlcfsn^^ 

S^MSSiE ^ These 

rr '-™' y 

Gazette, Supplement, 22nd Nov. 1898.) ‘ ' P roceedm S s ,n council, Fort St. George 

As stated in the Preamble to this Bill, various conditions, rules, and regulations and 

Statements of Objects fandand Imus^ inVa^on™ 111 ! 0 *! ,and . and the occupation of 

and Reasons to the original made witl throbTect of ?nXnl ^ bee ” fr . om to time 
Bill of 1898. officers whos!* ,Vc l m . aku l? accommodation available for 

ment limits T Ue J * 1 "'™ • tl . ,c,r r l esiden t ce within canton- 
published for general information but notwith^ bee " 'collected and 

difficulties have been, and are still being "cxTedenced"^ the* maHer' " the paSt ' great 

hons J’Sf'SSM,' iSJbSf ^o|nt ffi d CU by« S he n G d overn makl '; g ^ provisi °" ** 

mum With that object included ?„ Te Bill “to ^ SpeC ' al Cha P ter was 

The chapter was, however, subjected to criticisms at that f ° cant onments.’ r 

call for further consideration, while it was thoiSht .tn5?c* ki ’ * and , V the n,atter seemed to 
on that account it was decided to exclude the orovi<donf * b e dc,ay J the whole measure 
rest of the Bill, which was eventually • P ro . v,s,ons \ n question and to proceed with the 

1H89). The difficulties ?ewTfe Act, 1889 (XllVof 

rnentctOf I„d,a consider it inexpedient any ^ 

inod^*^^ ^^^^bjWtions ^pre °i(n?sly°raised ^and^'while 3 s ,be - Cn framed careful con- 

ment'uobvU^iy th * ^ernm™? who*,? Previn “7"" 

Of the house-owne y rs concerned ' endcavours als ° safeguard as far as possfblelhe intTre^ 

a'new <»* Mnto the 


in V/ ca h se ^ctns^utr by the »«io- 

Uu7-te7, S ar^ U in^some*cascs n hand^he Yeasure^ha CC ™™^°^Y° nm ^ rt officers^as 
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"Now, I desire to make it very plain at the outset that the Government of India are 
unable to admit that cantonment areas can be regarded in the same light as the other parts 
of the country. On the contrary, the circumstances in them arc altogether special and 
totally different from the circumstances anywhere else and I have no hesitation in assert- 
ing that this fact is well-known and thoroughly felt and appreciated by every resident of 
any of the permanent military stations, which here in India we call cantonments. The term 
has for over a century been applied in this country to well-defined areas, always primarily 
and in some instances almost exclusively set apart for the occupation of troops and their 
followers. The necessity for maintaining special laws in such places surely goes without 
saving and this has indeed been recognised in actual practice and throughout all our legis- 
lation affecting cantonments. When therefore I find the common law of England cited and 
vague denunciations directed against the measure on the ground that it encroaches upon 
private rights which ought to be held sacred and inviolable my answer is that the subject is 
approached from the wrong standpoint and that I fail to perceive the force of arguments 
which beg the question and have in fact no application to the case. 

"And this brings me at once to the most important part of the bill and of the opposi- 
tion which it has excited, I allude to clause (3), sub-clause (5) in which it is laid down that 
all land in a cantonment to which the provisions of the proposed Act are, after due enquiry, 
applied shall be presumed to be held under a grant from His Majesty, unless and until the 
person in possession proves to the satisfaction of the Local Government, that he held the 
land by a lawful title acquired prior to the formation of the cantonment. This provision, 
of course, shifts the burden of proof from the Government on to the shoulders of the can- 
tonment house owner and it has, perhaps, not unnaturally been objected to as involving a 
serious interference with the rights of property. It has been urged that the presumption 
laid down by it is directly opposed to the ordinary legal principle which recognises posses- 
sion as good pritna facie evidence of title and that it is unfair to remove the onus probandi 
from the Government on whom it ought to be to the house owner. From what T have al- 
ready said it will be anticipated that I cannot admit that this objection should be allowed to 
prevail. Cantonments arc military stations in which military considerations always have 
been and always must be regarded as paramount and can never have been intentionally put 
on one side. The possession of the Government with regard to them has been clear, for 
throughout all the various orders which have been issued, the principle lias constantly been 
affirmed that land in cantonments is held subject to the requirements of the military autho- 
rities. Proceeding on the presumption which I have alluded to above and which T maintain 
is a fair presumption all that the bill docs is to reproduce and render enforceable conditions 
the impositions of which on persons permitted to build house in cantonments has been con- 
sistently aimed at ever since cantonments were formed in India and has, as I shall endea- 
vour to show, been insisted upon by a scries of executive orders issued in Army Regula- 
tions for the guidance of cantonment authorities. As the orders in the three presidencies 
were distinct it will be necessary to notice each separately. ‘In Bengal the first order was 
issued in April. 1801, and by it, the Governor-General in Council directed that if individuals 
not officers shall purchase they must remove the materials as the ground within the canton- 
ment is to be kept appropriated exclusively to the use of troops; this order was republished 
on the 28th September, 1807. Again in 1836 regulations were laid down for the occupation 
of land and the disposal of buildings in cantonments. Four conditions were attached — 
First, that the Government should retain the power of resumption on one month’s notice; 
second, that the ground being in every case the property of the Government could not be 
sold by the grantee; third, that the buildings erected on the land should not he sold to any 
civilian without the consent of the officer commanding stations; and fourth, that the trans- 
fer of any house of over 5,000 Rupees in value to a native of India should be subject to the 
sanction of the Government. The attention of all officers commanding stations was drawn 
to these orders by the Commandcr-in-Chicf on the 20th April, 1853 and the General Regu- 
lations of the Bengal Army of 1885 practically reproduced them. In 1858 they were in- 
corporated in Code of Regulations for the Public Works Department and they were again 
and again reproduced in the Regulations issued in 1873, 1880 and 1807. In the Punjab it may he 
added the Bengal Regulations were followed. In Bombay a general order of January, 1807 
pointed out that any permission which officers might receive to erect houses on ground 
within Military cantonments conferred on them no rights of property in the land as that 
continued to be the property of the State. Another general order dated the 30th October, 
1832, asserted that no private landed property was to be included within the limits of a 
cantonment in which the whole of the ground belongs to Government. If at the same time 
provided for the removal from cantonments of any person not being an officer or a soldier, 
and in such cases permitted the taking away of the materials of any building belonging to 
any such person. In 1835 another Government order laid down rules for the occupation ot 
land in cantonment and pointed out that "permission” to occupy ground within the limits ot 
a cantonment conferred no proprietary rights on the occupant. This was affirmed by an 
order which was issued in May, 1838 and included a clause for resumption on one month s 
notice. In 1851, these orders were affirmed and in 1862 a Government Resolution was issued 
restating the principles already laid down. The regulations for the Bombay Presidency of 
1875 and the Army Regulations (India) of 1887 followed on the same lines. 
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,, 1 I o n n Mad J ra ? earliest order on the subject appears to have been issued on the 8th 
lolZ, and in it the Governor in Council laid down that no olliccr or person should be 
permitted to erect any building on ground belonging to the company within the walls of a 
Fort or within the limits of any cantonment, but on condition of immediate surrender to the 
Government and that no grant in perpetuity of any piece of ground within the precincts of 
a Fort or Cantonment should be accorded to any individual. Leases renewable at the 
pleasure of the Government were to be given. These orders were republished as a Code of 
Regulations under the authority of the Governor in Council on the 1st October 1813 
? Sn Sed i Co<1 ? s emb odying the same conditions were republished on the 12th September 
1820 and again on the 19th December, 1826. Similar orders were issue, 1 on the lihCml 

1829 ; and on the 17th April, 1849. revised rules framptl nn • eomn . , ^ : : _ 

published. Thes 
the Army Regula 

have consistently and continuously amrrned their rights as regards building sites in 
ments. Moreover in regard to. the right o £ Government to reflate t e purchase- d £ 
of houses for the accommodation of Military officers, I would point out that ih, r I , K 
recognised by the Cantonments Acts of 1864 and 1880. By section 9 of Act XXI I 
it was provided that rules might be made— y V * Act AXI1 of 1864 

first, for regulating any cases in which the land within the limits * 

the property of the Government but the nrnimtmn . In limits of a cantonment was 

was permissive and for imposing terms on which such m w ) ,cl1 P rivate persons 

^conditions under which the Government might resume^po^s^ioVon " compel 

ment limhr'an^Virprri^ngTo^ tra”^ 

MTt Id bC m C,a ^ ab,e ?f o"' a pu ?cha se ™o r™ h for ’ ? h e^'aaommo ? ! he ,irn j ts of cantonments 

Military officers. These three headings were reproduced h? W £ e " necessary, of 
and it appears to me that if house owners ,. r L thl? JS- d £ cct, ° n 27 of Act III of 1880 
the conditions imposed by the Government ^thev hi V pi ? rc, \ asecl P ro Pcrty in ignorance of 
liavmg made ordinary inquiries as .o lho chcimsffin^s in^hi'uT^!!" 5 to bla ™. fo “noi 
fact always been and must of necessity always be held T 1 and ,n cantonments has in 
position which appears to be this. In some case? the Cove™ °? me deaI with the present 
evn PrOV f that con( ! itio ns such as those which I just WOllId nndoubtedly be able 

snhi r ' S r Sly , aCCepted - In most cases it could prove expressly imposed and as 

a )OVe referrc<1 to was so much a matter of commn e f ,sten . c ^ of tb e orders on the 
milht h he a ?M P, ? nCC ° f the con d»tions laid down in them must ^°V ,ed *e that the imposition 
a S g S uch for ? t0 pr ° ve noth,n 8 except that the particular cantor, ' Bu 5 m other s it 

Ihe precVs e e - measure * *° be 

SSSAfif ff 1 

cantonment, then the land wlllbc ^xHilrf W j U l t,tIe ac 9uircd prior 'to thl *J ot,ced . ,s n °t re- 
subject to thc burden of proof referid^ d l™" 1 the operation of the or fQrm j“'° n of the 
a resort to the Civil Cnnrtc , eIerred to above instead nf *u^ ot , . Proposed Act. And 

anv^r C r siderati °n expressly directs^haT ? gR:riev ed in the mat t e ? ' " th e " y h ’ to P revent 
any land is proved by the decree of* * ,f P end «ng the innuirv or’ 1 ob H 0 *'ous clause 

•OP^ 

C C. M -37 9/ - ^rt *8? SS&ffiSSfg m ^5^ - 
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Cantonment Bill of 1922 
— Statement of Objects and 
Reasons. 


The present Act is Act of 1923. The Bill which subsequently became Act of 1923 was 
introduced in the Legislative Council in 1922. The following extracts from the Statement 
of Objects and Reasons attached to the Bill may most usefully be noticed. 

The following is the Statement of Objects and Reasons to the Cantonments House 
Accommodation Act, 1922. 

"A Committee which was appointed in the winter 1920-1921 to enquire into and make 

recommendations in regard to the administration of canton- 
ments recommended inter alia that the Cantonments House 
Accommodation Act should be revised, so as to remove certain 
defects which have been brought to light and to carry out 
more fully the intention of the Act, namely, the better provi- 
sion of house accommodation for military officers in cantonments. These recommendations 
have now been examined by the Government of India whose conclusions are embodied in 

the draft Bill. . 

A number of the amendments arc designed merely to bring the Act up to date by 
specifying, in place of the authorities by whom the Act is at present administered other 
authorities recently constituted, eg., District Commanders in lieu of Divisional Coinman- 

Thc principal changes of substance which the Bill seeks to introduce are — firstly, to 
substitute for the procedure under which houses arc liable to be appropriated for use, on a 
monthly tenancy, by military officers, holding direct from the house owner, a procedure 
under which Government will take such houses as may be required on a repairing lease for 
a term of at least 5 years and will allot the houses so leased to officers requiring accommo- 
dation. Under this procedure officers will become the tenants of Government, who alone 
will deal with the house owners. Where a military officer prefers to take a house by 
private agreement with a house owner, and not from Government, it is considered that 
there is no justification for interference between the two parties in cases of dispute, which 
will in future be settled, as they would outside a cantonment, cither by agreement between 
the parties or by recourse to the law Courts. Thirdly, the Bill alters the constitution of 
committees of Arbitration and provides for an appeal to the Court against the decisions of 
such committees. , 

THE CANTONMENTS (HOUSE-ACCOMMODATION) ACT 

(VI OF 1923). 1 

Effect of Legislation. 


Year. 

No. 

Short title. 

How repealed or affected by Legistation. 

1923 

IV 1 

The Cantonments (House 
Accommodation) Act, 
1923. 

Amendment Act X of 192S 

Act IX of 1930. 

Act XXII of 1933. 

Govt, of India (Adaptation of Indian Laws) 
Order, 1937, 

Rep. in pt., Act XII of 1927. 





[5th March, 1923. 

An Act further to amend atid to consolidate the law relating to the provision of 

house-accomtnadation for military officers in cantonments. 

Whereas it is expedient further to amend and to consolidate the law 
relating to the provision of house-accommodation for military officers in canton- 
ments; It is hereby enacted as follows: — 

r . CHAPTER I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Canton- 

commcnccmcnt. MENTS (HOUSE- ACCOMMODATION) Act, 1923. 

(2) It extends to the whole of British India (inclusive of British Balu- 
chistan) [♦**♦].* 


LEG. REF. Pt. V, p. 5. . . J . A . 

* 4 or otatement of Objects and Reasons, 2 Words 'except Aden' omitted by A.O.* 
see Gazette of India, 1922, Pt. V. p. 233; and 1937. 
for Report of Joint Committee, sec ibid., 1923, 



S. 2] The Cantonments (House-Accommodation) Act (VI of 1923). 291 

(3) It shall come into force on the first day of April, 1923, but it shall 
not become operative in any cantonment or part of a cantonment until the issue, 
or otherwise than in pursuance, of a notification as hereinafter provided by sec- 
Provided that any notification made under section 3 of the ’Cantonments 

(House-Accommodation) Act, 1902, which is in force at the commencement of 

this Act, shall be deemed to be a ^notification made under section 3 of this Act. 

Definitions. 2. (1) In this Act, unless there is anything re- 

pugnant in the subject or context, — 

« t • , Brigade area” means one of the Brigade areas, whether occupied 

by a bngade or not, into which India is for military purposes for the time being 

o V de< \r d r;^ 1U e ^ any are i l ' vhich the CentraI Government may, by notifica- 

o, ss a« G *”“' **» • be » “«* <■* ■» « l, s. 

2 [* *’ . * *i 

the Camonmlnt S C C , 1924 t l BOard ” mea " S 3 Cantonme « Board constituted under 

military 'purposes^or'the'^ime bdn^divided^nT^ 5 , T M Ma for 

ssr SitoSs 

purpoj, 1„ iVltaeTd™ d , ," i :;V h i t ”W«1> In*, i. for miltary 

form part of any such District and any are,' which the' d ° eS n0t 

by notification m the Official Gazette, declare to be a DUtrirt' 9° ve ™ ment ma X. 
the purposes of this Act ; D Distnct for all or any of 

or a military mess, jmd ar incrudeTtL S rand bl and°L°M UPati0n by a militar >' officer 
(.9) "military officer" means c„ml c ^ a PP“rtenant to a house; 

a H i ' St> i’ S u mili,ary ° r a ' r_ f° rc es on military or amorce df7 a “‘ ° ffiCer ° f His 

and includes a Chaplain on duty with troops in ° e a canton ment, 

Cantonments Department] and any person in [an officer of the 

om the Officer Commanding the District mav a^ ^ epa , r mfn ' al employment 
Ac( ng, place on the same footing as a militaty Officer f^r'^’ p/rposes^otth’s 

t / h « )re n 0 t W of er a houl^ whe h tLrrn 0 his W own S acc CCeiV t ing ' ° r is entitled to re - 

to rccp ' ers . ol ! . as an a £ ent °r trustee, or who would so Tec*° r *u l ^ ehaIf of himself 
ei ve n, if the house were let to a tenant • and ece,ve the rent, or be entitled 

(*) a house is said to be in a 

watertight ^ ^ Wa " S ' a » d -hes ^“und and 

vi ' ed ?l h ) and p - 

c olour-washed or wh ite-washed her a PP u rienant buildings are properly 

, rs ... LEG. REF " ~~ ’ — • " ' 

Repea. ed by section 39 and Schedule of Office^ 

’O&jna, clause (b) was omi „ . 1925 the Cantonment” by Act X of 

of 1930? re ‘ let,cred as cl. (6) by ActTx « Subset b f y a A f IX of 193 °- 

* Inserted by Act X of 1925, section 2 . Magistrate” "by Act X°of S 1925, s^on'T"* 
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[S. 3 


(2) If any question arises whether any land or building is appurtenant to 
a house, it shall be decided by the 1 [Officer Commanding the station] whose deci- 
sion thereon shall, subject to revision by the 2 [Collector], be final. 

CHAPTER II. 

Application of Act. 

3. (1) The 3 [Central Government], 4 [ * * * * * * ], may, 

by notification in the Official Gazette, declare this Act 
Cantonments or parts of to be operative in any cantonment or part of a canton- 

cantonments in which Act men ^ 5 j * * ■*' * 


to he operative. 


] other than a cantonment 


situate within the limits of a presidency-town. 

(2) Before issuing a notification under sub-section (1) in respect of any 
cantonment or part of a cantonment, the 3 [Central Government] shall cause 
local inquiry to be made with a view to determining whether it is expedient to 
issue such notification, and what portion (if any) of the area proposed to be in- 
cluded therein should be excluded therefrom. 

°[4. Nothing in this Act shall affect the provisions of any written Crown 
Saving of written instru- contract unless all the parties to that contract consent 
ments, in writing to be bound by the terms of this Act.] 

CHAPTER III. 

Appropriation of Houses. 

5. Every house situate in a cantonment or part of a cantonment in respect 
• of which a notification under sub-section ( 1 ) of sec- 

Liability of house to ap- ^j on 3 j s f or j} ie time being in force shall be liable to 
propria ion. appropriation by the 7 [Central] Government on a 

lease in the manner and subject to the conditions hereinafter provided. 

Conditions on which 8[6 ( j s Where— 

houses may be appropriated. 1 

(a) a military officer who is stationed in or has been posted to the canton- 
ment. or a President of a military mess in the cantonment, applies in writing to 
the Officer Commanding the station stating that he is unable to secure suitable 
accommodation in the cantonment for himself or the mess on reasonable terms 
by private agreement, and that no suitable house or quarter belonging to °[thc 
Crown] is available for his occupation or for the occupation of the mess, and 
the Officer Commanding the station is satisfied on inquiry of the truth of the 

facts so stated ; or 

( b ) the Officer Commanding the Station is satisfied on inquiry that there 


LEG. REF. .. 

i Substituted for words "C 0 ™™ 3 v l "? 
Officer of the Cantonment by Act X ot 

^2 Substituted for words "District Magis- 
trate” by Act IX of 1930. . . 

3 Substituted for ‘Local Government b> 

A 4 ( Woids 7 "with the previous unction of 
the Governor-General in Council omitted b> 

A chords 7 "situate in the Province” omitted 

by « Substituted for old section 4, by ibid. 

1 1nserted by ibid. . . . . , 

s Section 6 is newly substituted for old 

section 6 by Act IX of 1930. The old sec- 
tion 6 stood as follows : — 

6. (1) Where the Officer commanding 

the station considers that the liability im- 
posed by section 5 should be enforced in res- 
pect of any house, he shall seiwe a notice 
on the owner of the house requiring him to 


permit the house to he inspected, measured 
and surveyed by such person and on such 
day, not being less than three days from the 
service of the notice, and at such time as 
may be specified in the notice. 

(2) On the day and at the time so speci- 
fied, the owner shall be bound to afford all 
reasonable facilities to the person specified 
in the notice for the purpose of the inspec- 
tion, measurement and survey of the house, 
and, if he refuses or neglects to do so, the 
said person may, subject to rules made un- 
der this Act, enter on the premises and do 
all such things as may be reasonably neces- 
sary for the said purpose. 

0 Substituted for ‘Government by A.w., 
1937. 

NOTES 

Secs. 6 and 11.— The Cantonments Act 
docs not contain any prohibition against a 
transfer by an owner of his right to continue 
in occupation of the house. All that the 
Act says is that no notice shall be issued 


S. 7] The Cantonments (House- Accommodation) Act (VI of 1923). 


293 


is not in the cantonment a sufficient and assured supply of houses available at 
reasonable rates of rent by private agreement to meet the requirements ot the 
military officers and military messes whose accommodation in the cantonment is 
in his 'opinion necessary or expedient, the Officer Commanding the station may, 
with a view to enforcing the liability under section 5, serve a notice on the owner 
of any house which appears to him to be suitable for occupation by a military 
officer or a military mess, as the case may be, within the cantonment, or, if this 
Act is in force in part only of the cantonment, within that part, requiring the 
owner to permit the house to be inspected, measured and surveyed by such per- 
son and on such date not being less than three clear days from the service of the 
notice, and at such time between sunrise and sunset, as may be specified in the 
notice. 

(2) On the date and at the time so specified the owner shall be bound to 
afford all reasonable facilities to the person specified in the notice for the pur- 
pose of the inspection, measurement and survey of the house and, if he refuses 
or neglects to do so, such person may, subject to any rules made under this Act, 
enter on the premises and do all such things as may be reasonably necessary for 
the said purpose.] 

7. (1) If, on the report of such person as aforesaid, the 1 [Officer Com- 

manding the station] is satisfied that the house is sui- 
Procedure for taking table for occupation by a military officer or a military 
house on lease. mess, he may 2 [* * * * *] by notice — 

(a) require the owner to execute a lease of the house to the 3 4 [Central] 
Government for a specified period which shall not be less than five years ; 

( b ) require the existing occupier, if any, to vacate the house; and 

(c) require the owner to execute within such time as may be specified in 
the notice such repairs as may, in the opinion of the 1 [Officer Commanding the 

station], be necessary for the purpose of putting the house into a state of reason- 
able repair. 


(2) Every notice issued under sub-section (1) shall state the amount of 
the annual rent proposed as reasonable for the house, calculated on the assump- 
tion that the owner will carry out the required repairs, if any. It shall also 
contain an estimate of the cost of such repairs. 

(3) The following shall be deemed to be conditions of everv lease exe- 
cuted under sub-section ( 1 ), namely:— y 6 

(a), that the house shall, on the expiration of the lease, be redelivered to 
the owner in a state of reasonable repair, and 

J A) ! h f. th ® F rol ' ncis and the garden if any, appertaining to the house 

lease is executed? condlt,on ,n wh,ch the y are at the time at which the 

a* s , d “™ d h to •*» •» 

1 These words were substituted for the 1 agree "that ? Wncr ’ • t,ierefore . may 

words "Commanding Officer of the Canton- * that ’ f th " “* ! “ J L - *«- 

ment” by section 6 of the Cantonments 
(House Accommodation Amendment) Act 
1925 (X of 1925). 

„ 2 T . n sub-section (1) to section 7, the words 
with the previous sanction of the Officer 
Commanding the District" have been omit- 
ted by Act IX of 1930. 

8 Inserted by A.O., 1937. 

4 Proviso to sub-section (3) has been 
newly added by Act IX of 1930. 

NOTES. 

under section 6 if the house is occupied by 


that * f the house is required by the 
mihtary authority, he would deliver pos- 
sesMon thereof to them. The Cantonment 
gistrate is not prohibited from entering . 
into any such agreement with an intending 
purchaser or even an owner in possession, 
^uch an agreement would not defeat the 
provisions of the Cantonments Act. 25 
Bom.L.R. 938=85 I.C. 442=1924 Bom. 

Sec. 7.— -The best criterion for arriving at 
a reasonable figure of rent of a house is to 
find out the rent of bungalows in the loca- 
lity. 182 I.C. 566= A. I. R. 1939 Pesh. 22. 
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• # • • a 

’8. [Procedure to be observed before taking a house on lease.] [Repealed 

by Act IX of 1930.] 

9. No house in any cantonment or part of a cantonment in which this Act 

is operative shall, unless it was so occupied at the date 
of the issue of the notification declaring this Act or 
the 2 Cantonmcnts (House- Accommodation) Act, 1902, 
as the case may be, to be operative, be occupied for the 
purposes of a hospital, school, school hostel, bank, hotel, or shop, or by a railway 
administration, a company or firm engaged in trade or business or a club, with- 
out the previous sanction of the Officer Commanding the District given with the 
concurrence of the Commissioner or, in a province where there are no Commis- 
sioners, of the Collector. 


Sanction to be obtained 
before a house is occu- 
pied as a hospital, etc. 


Houses not to be appro- 10. No notice shall be issued under section 7 if 

priated in certain cases. the house — 

(a) was, at the date of the issue of the notification declaring this Act or 
the 2 Cantonments (House Accommodation) Act, 1902, as the case may be, to be 
operative in the cantonment or part of the cantonment, or is, with such sanction 
as is required by section 9, occupied as a hospital, school, school hostel, bank, 
hotel or shop, and has been so occupied continuously during the three years im- 
mediately preceding the time when the occasion for issuing the notice arises, or, 

(b) was, at the date of such a notification as is referred to in clause (a), 
or is, with such sanction as aforesaid, occupied by a railway administration or 
by a company or firm engaged in trade or business or by a club, or 

(c) is occupied by the owner, or, 

( d ) has been appropriated by the Provincial Government with the con- 
currence of the Officer Commanding the District, or by the Central Government 
for use as a public office or for any other purpose. 


11. (1) If a house is unoccupied, a notice issued under section 7 may re- 

quire the owner to give possession of the same to the 
Time to be allowed for ‘[Officer Commanding the station] within twentv-one 

flays from the service of the notice. 

(2) If a house is occupied, a notice issued under section 7 shall not re- 
quire its vacation in less than thirty days from the service of the notice. 

(3) Where a notice has been issued under section 7 and the house has 
been vacated in pursuance thereof, the lease shall be deemed to have commenced 
on the date on which the house was so vacated. 


12. If the owner fails to give possession of a house to the 3 [Officer Corn- 

Surrender of bouse when mandin £ thc station] in pursuance of a notice issued 
to be enforced. under section 7, or if the existing occupier fails to 

vacate a house in pursuance of such a notice, thc Dis- 
trict Magistrate, by himself or by another person generally or specially autho- 
rised by him in this behalf, shall enter on the premises and enforce thc surrender 
of thc house. 


_ . leg. ref. 

ect l? n ** was repealed by Act IX of 
1930. The repealed section 8 stood as fol- 
lows : — 

ft. Thc Officer Commanding the District 
snail not sanction thc issue of any notice 
under section 7 unless he is satisfied — 

(*) that the house in respect of which it 
js proposed^ to issue thc notice is suitable 
for occupation by a military officer or a mili- 
tary mess, and 

, f**) , * iat ^re * s not in the cantonment or, 
it this Act is in force in a part only of the 
tantonment, then in that part thereof, a 


sufficient number of houses already availa- 
ble and suitable for occupation by military 
officers or military messes whose accommo- 
dation in thc cantonment or a part thereof, 
as thc case may be, is in his opinion neces- 
sary or expedient. • 

2 Repealed by section 39 and Schedule of 

this Act. . , 

3 These words were substituted for thc 
words "Commanding Officer of the canton- 
ment” by section 6, Act X of 1925. 

NOTES. 

Sec. ii . — See 1934 B. 258. cited under 
section 6, supra. 
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Option in certain cases 
for owner on whom notice 
is issued under section 7 to 
call upon the Government 
to purchase. 


13. (1) If a house, in respect of which a notice 

is issued under section 7, is shown to the satisfaction 
of the *[ Central Government], or is proved by a de- 
cree or order of a Court of competent jurisdiction to 
have been erected — 


(a) under any conditions, rules, regulations or orders which were in 
force in Bengal prior to the eighth day of December, 1864, and conferred on the 
owner the option of offering the house for sale to the military officer applying 
for its appropriation for his occupation or to the East India Company or the 
Government, or 

( b ) under any conditions, rules, regulations or orders which were in force 

in Bombay prior to the first day of June, 1875, and conferred such an option as 
is described in clause (a), ^ 

then the owner shall have the option of either complying with the notice or offering 
the house for sale to the 2 [Central] Government. 

(2) If the owner elects to sell the house, and the 2 [Central] Government 
is willing to purchase it, the question of the amount of the purchase-money to be 
paid shall, in the event of disagreement, be referred to 3 [a Civil Court, in accord- 
ance with the provisions of Chapter IV.] 

14. (1) If a house, in respect of which a notice is issued under section 7, 

p r nuicin„ c is occu P ied b y a tenant holding in good faith and for 

held on long lease bv a valua ^ e consideration under a registered lease for 
tenant. ' any term exceeding one year, the 4 [Central Govern- 

ment] shall, .for the term of one year from the date 
on which the house is vacated in pursuance of the notice, or for the unexpired 
term of the lease whichever is the shorter, be liable to the owner for the rent 
fixed by the registered lease instead of for the rent payable under this Act if the 
rent so fixed exceeds the rent so payable, 

(2) If a house in respect of which a notice is issued under section 7 is 

occupied by a tenant holding in good faith and for valuable consideration under 

a registered lease from year to year, the ‘[Central Government] shall be liable 

as aforesaid for the term of six months from the date on which the house is 
vacated in pursuance of the notice. e s 

(3) Nothing in this section shall be deemed— ' 

(a) to render the ‘[Central Government] so liable unless an annliratinn 
m writing in this behalf is made by the owner to the c rOfifirer ( Y, , 

station] within fifteen days from the servke of the nolke ^r C ° mmand,n e * he 
the owner! ‘° '‘ mit ° r °‘ herWiSe **** a g reeme "‘ between the ‘[Crown] and 

15. (1) If the owner s Considers that the rent stated in a notice issued under 

Power for owner to re- of 7 r t u; rh;1 not reasonable, he may, within a period 
er to Civil Court on cues- da 7 s the service of such notice 

MP, - . . , . „ 35- 

ing the District unde^ Action Derin^nf™^ t( \ the Command - 

— 1 — — penpd o f thirty days shall be reckoned 

T T? C* T%T“*r* > . 

1925° ffiCer ° f the Cantonment ” by Act X o£ 

7 Substituted by Act IX of 1930. 

Proviso added by Act XXII of 1933. 

<: ic ’nn. NOTES. • ‘ 

a ^ EC ;- *^*7 .he Act only refers to an owner, 
A. notice is issued to an owner and { i£ there 

W T *8 n in occupation, to the occupier, 
-*• Ownef alone who can make a 
reference to the Civil Court under section IS. 


LKG REP 
'Substituted for ‘Local Government* by 
1937. * 

^Inserted by A.O., 1937. 

Substituted by Act IX of 1930. 

India * f i® r »“ Sc £ re A ary of State for 

India m Councd” by A.O., 1937. 

in Co^nclr by ill “ Said SeCretary of SUte 
0 Substituted for the words “Command- 
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[S. 16, 


Power for owner to re- 
fer to Civil Court on ques- 
tion of repairs. 


from the date on which the owner received notice of the result of the appeal 
under sub-section (2) of section 32.] 

(2) If the owner does not make such a preference] within the said period,, 
he shall be deemed to have accepted the rent so offered. 

16. (1) If the owner fails to execute any repairs to a house as required by 

a notice issued to him under section 7, the 2 [Officer 
Commanding the station] may bv notice require the 
owner to execute the repairs within such period, not 
being less than 3 f thirty ] days, as may be specified in 

the notice. 

(2) If the owner objects to any requisition contained in a notice issued 
under sub-section (1), he may, within 3 f thirty] days from the service of the 
notice, 3 [refer the matter to a Civil Court in accordance with the provisions of 
Chapter TV] : 

4 [Provided that where an appeal has been made to the Officer Command- 
ing the District under section 30, the period of thirty days shall be reckoned 
from the date on which the owner received notice of the result of the appeal under 
sub-section (2) of section 32.] 

5 [(3) Even- reference under sub-section (2) shall be accompanied by an 
estimate of the repairs, if any, which the owner considers necessary in order to 
put the house into a state of reasonable repair.] 

6 [17. If the owner fails to comply with a notice issued under sub-section 
_ . . . (1) of section 16. the Military Engineer services or 

cxccJtcd arnl recover' XT ,he Public Works Department may, with the previous 

sanction of the Officer Commanding the Station and 
notwithstanding any right of reference conferred by that section, cause the re- 
pairs specified in the notice to be executed at the expense of the 7 [Central] Gov- 
ernment, and the cost thereof, or, where a reference has been made, the amount 
finally determined by the Civil Court, may be deducted from the rent payable to 
the owner. ] 


LEG. RF.F. 

1 Substituted by Act TX of 1930, for 're- 
quisition'. 

2 These words were substituted for the 
words "Commanding Officer of the Canton- 
ment” by section 6, Act X of 1923. 

3 Substituted by Act IX of 1930. 

Proviso added by Act XXII of 1933. 

tv- S te t,on O) of section 16 added by Act 
I A of 1930. 

"Section 17 has been substituted bv Act IX 

of 1930 for old section 17 which stood as 
follows : — 

17. Where — 

(a) the owner fails to comply with a 
notice issued under sub-section (1) of sec- 
tion 16 and has not, within fifteen days from 
the service of such notice, required that the 

matter be referred to a Committee of Arbi- 
tration, or 

Committee of Arbitration decides 

*lirX' n are ncccssa ry and the extent to 
J'i'cb they are necessary, and specifies the 

SnH t L W ’ ,hm w 5 l ?, h thc >' arc to be executed. 

tart: sa 

(r) the owner fails to execute within 

Cm !rt PC b ,0f * aS ma r. bc spccificd by the Civil 
Court hearing such appeal such repairs as 


the Court may decide to be necessary, 
the Military Engineer Services, or the 
Public Works Department shall, on the ap- 
plication of the Officer Commanding the 
station, cause the repairs specified in the 
notice, or, if the matter has been referred to 
a Committee of Arbitration in the decision 
of the Committee or the Civil Court, as the 
case may bc, to be executed at the expense 
of the Government, and the cost thereof 
may bc deducted from the rent payable to 
the owner. 

7 Inserted by A.O., 1937. 

NOTES. 

The owner is not bound to make a mort- 
gagee, who is not in possession of the pro- 
perty acquired on lease, a party and his non- 
joinder will not defeat the suit, although it 
is advisable that the mortgagee should be 
added under O. 1, R. 10, C. P. Code. 167 
I.C. 158=A.I.R. 1937 Pcsh. 17. There 
should bc some provision in the Act that 
where a house has been taken over and the 
question of rent is contested by the landlord 
the amount fixed by the officer commanding 
should bc paid to the landlord without pre- 
judice to his right to fight in Court the 
question of the enhancement °f Jhc r; " c °* 

rent. 182 I.C. 566=A.I.R. 1039 Pcsh. 

22 . \ ' • . - 

Secs. 17 and 18 . — See 25 A.L.J. 91=97 

I.C. 71=1926 All. 746. 
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18. Every person on whom devolves, by transfer, by succession or by operation 

of law, the interest of an owner in any house, or in any 
Notice to be given of p ar t Q f an y house, situate in a cantonment or part of a 

hous 1 e ll m n cantonment eSt ” cantonment in respect of which a notification under 

sub-section (1) of section 3 is for the time being in 

force, shall be bound to give notice of the fact to the 1 [Officer Commanding the 
station] within one month from the date of such devolution, and, if he, without 
reasonable cause, fails to do so, he shall be punishable with fine which may extend 
to fifty rupees. 

2 CHAPTER IV. 

Procedure in References. 

19. All references under this Act shall be made 
referen- hy application to, and tried by, the Court of the 

District Judge. 

20. References under this Act shall be deemed to be proceedings within the 

Procedure and powers of °J ° f . * he , C ° de ° f Civil Pr0Ce - 

the Court. dure, 1908, and in the trial thereof the Court may 

" exercise any of its powers under that Code. 

21. The scope of the inquiry in a reference under this Act shall be restric- 

_ . . ted to a consideration of the matters referred to the 

inquirv\ ,Ct,0n ° f SC ° PC ° f Court in accordanc e with the provisions of this 

Act. 


Jurisdiction 

ces. 


in 


2 * 


CHAPTER V. 

Appeals. 

[29. (1) An appeal shall lie to the High Court against the decision of 

Appeal to High Court the Court of the District Judge upon a reference tried 

by it. 

• i.- ^ 2 \ No a PP eal undcr this section shall be admitted unless it is made with- 

in thirty days from the date of the decision against which it is preferred 

(3) An appeal preferred under this section shall be deemed to be an ap- 

dure 1908 f” Wlthm ^ meanin S of section 108 of the Code of Civil Proce- 

4 [30- The owner or any tenant of a house in respect of which a notice 
Appeal to Officer Com- has been issued under section 7 may, within a period 
manding the District. ot l ten days] from the date of the service thereof 

the decision of the Officer Commanding 

Petition of appeal. 30 shall £ in ^^n/aMaccompanied h/foo^o" 

the notice appealed against } 17 

- (2> Any SUCh Petlti ° n may be P rese nted to' the -[Officer Commanding 


„ LEG. REF. 

^Substituted by Act X of 1925. 

« Chapter IV has been newly substituted 
by Act IX of 1930 for the old Chapter IV 
containing sections 19-28. 

/ Substituted for old section 29 by Act IX 
OI lvoO. 

* Substituted for old section 30 by ibid 

days" by Act XXII " tWCnt ™ e 

NOTES. 

ft 5 °f Limitation Act is 
tot applicable to the case of appeals under 

C-C.M,— 38 


a 1 /. Cantonment (House-Accommodation) 
O W M th /« a ?nl, ,S ^ a Special Act - 1941 

?^A N W 4 | 3 = ( 1 H 941 c.?i1i. (SUPP) 195= 

*** 30.— A person aggrieved by the is- 
a notice against him undcr section 
, ° r vaca tmg a house in the Cantonment 
i y °J ie remc .dy open to him, namely, to 
ppeal under section 30, whether the notice 
is legal or not. Civil Courts have no juris- 
diction to entertain a suit in respect of such 
notice 49 B. 152=27 Bom.L.R. 56=1925 
«t>. 102. 
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the station], and that officer shall be bound to forward it to the authority em- 
powered by section 30 to hear the appeal, and may attach thereto any report which 
he may desire to make in explanation of the notice appealed against. 

(3) If any such petition is presented direct to the Officer Commanding 
the District and an immediate order on the petition is not necessary, the Officer 
Commanding the District may refer the petition to the 1 [Officer Commanding 
the station] for report. 


Order in appeal final. 


32. 2 [(1)] The decision on any such appeal of the Officer Commanding the 

District 3 [* * * * ] shall be final, and 

shall not be questioned in any Court otherwise than 
on the ground that the house is situate in a cantonment, or part of a cantonment 
in which this Act is not operative: 

Provided that no appeal shall be decided until the appellant has been 
heard or has had a reasonable opportunity of being heard in person or through 
a legal practitioner, 4 * * [and in giving a decision the Officer Commanding the Dis- 
trict shall record briefly the grounds therefor]. 

°[ (2) Notice of the result of the appeal shall be given to the appellant as 
soon as may be, and, where the appellant is a tenant of the house, to the owner of 
the house also.] 


33. Where an appeal has been presented under section 30 within the period 

prescribed c [ therein] all action on the notice shall, on 
Suspension of action pen- the application of the appellant, be held in abeyance 
ding app . pending the decision of the appeal. 

CHAPTER VI. 

Supplemental Prov i s ions. 


34. Every notice or requisition prescribed by this Act shall be in writing, 

Service of notice ami re- s, f^ C( l by the person by whom it is given or made or 
<luisitions. by his duly appointed agent, and may be served by 

post on the person to whom it is addressed, or, in the 
case of an owner who does not reside in or near the cantonment, on his agent 
appointed 7 [in accordance with a bye-law made under clause (29) of section 282 
of the Cantonments Act, 1924]. 

[34- A. The period prescribed for making any reference or preferring any 

appeal under this Act shall be computed in accord- 
ance with the provisions of the Indian Limitation 
Act, 1908]. 

35. ( 1 ) The Central Government may make 

rules® to carry out the purposes and objects of this 
Act. 


Computation of period of 
limitation. 


Power for Central Gov- 
ernment to make rules 


(2) In particular and without prejudice to the generality of the foregoing 

power, such rules may — 

(a) 10 [ * * * * ] 

(b) define the powers of entry, inspection, measurement or survey which 

may be exercised in carrying out the purposes and objects of this Act or of any 

rule made hereunder. 


LEG. REF. 

* Substituted by Act X of 1925. 

2 The original section 32 has been renum- 
bered as sub-section (1) of section 32 by 
Act XXII of 1933. 

3 Omitted by Act IX of 1930. 

4 Added by Act IX of 1930. 

6 Added by Act XXII of 1933. 

* Substituted for “by sub-section .(2) of 


t section” by Act IX of 1930. 
Substituted for words “under the Can- 
ments Act, 1910, or any rule made there- 
ler” by Act X of 1925. ^ 

Inserted by Act IX of 1930. 

For such rules, sec Gen. R. a*id O., Vol. 

P, 251. , 

° Omitted by Act IX of 1930. 
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36. (1) The power to make rules under section 35 shall be subject to the 

condition of the rules being made after previous pub- 
Furthcr provisions res- lication and of their not taking effect until they have 
pecting rules. been p U bij s hed j n the Official Gazette and in such 

other manner (if any) as the Central Government may direct. 

(2) Any rule under section 35 may be general for all cantonments or 
parts of cantonments in British India in which this Act is for the time being 
operative, or may be special for any of such cantonments or parts as the Central 
Government may direct. 

(3) A copy of the rules under section 35 for the time being in force in 
a cantonment shall be kept open to inspection free of charge at all reasonable 
times in the office of the Cantonment [Board]. 1 

(4) In making any rule under clause- (b) of sub-section (2) of section 35, 
the Central Government may direct that whoever obstructs any person, not being 
a public servant within the meaning of section 21 of the Indian Penal Code, in 
making any entry, inspection, measurement or survey, shall be punishable with 
fine which may extend to fifty rupees, and, in the case of a continuing offence, 
with fine which, in addition to such fine as aforesaid, may extend to five rupees 
for every day after the first during which such offence continues. 

^ J U( ige or Magistrate shall be deemed, within the meaning of section 
T .... . 556 of the Code of Criminal Procedure, 1898, to be a 

SS6 n of P t'l“ Code°of CrimT- ? arty to ' ° r personaHy interested in, any prosecution 
nal Procedure, 1898, to / or an ol,ence constituted by or under this Act merely 
trials of offences. ’ because he is a member of the Cantonment 2 [Board] 

or has ordered or approved the prosecution. 

38. No suit or other legal proceeding shall lie against any person for any- 

Protection to persons act- *L- n ^ A * n ^ ood faith done, or intended to be done, under 
mg under Act. this Act or in pursuance of any lawful notice or order 

... ... issued under this Act. 

(XlFof 1 927) Ca,S 1 Rcpca,ed by SCC,,ion 2 and Sch - of the Repealing Act, 1927 

[THE SCHEDULE.] 

Act, AuXlFof\927) aled ' ] Repea ' ed h SCC ‘ i0n 2 and Sch - °f the ^pealing 


THE CARRIAGE BY AIR ACT (XX OF 1934 ) 

[Amended by Act XXXI of 1939. ] 

An Act to give effect in British India tn n r .• /■ August, 1934. 

certain rules relating to international carriag Fby aC ^ ^ Uni ^ atton °f' 

internationa'rcarriage'by'air '( hereinafter 'ref ° f « rtai " ™les relating to 

the 12th day of October, 1929, signed at Warsaw *° * S the Convent,on ) was, on 

And whereas it is expedient that D* f * I T *• 

Convention and should make provision for o-i * h I ndia should accede to the 
in British India; provision for giving effect to the said Convention 

And whereas it is also expedient tn m9 i, " • • ' r 

rules contained in the Convention (subject to fo . r a P^ in & the 

fixations) to carriage by air in British \ndin , ? l Pt - ,0nS ' a . da P tat, °ns and modi- 
within the meaning of which is not international carriage 


W,thm the meaning of the Convention ■ 
It is hereby enacted as follows > 


Short title, extent and 

commencement. 


«v Air Act, Act be ThE Carriage 


. c . . leg. ref. , 

Substituted by Act XXXII of 1940. 


•Act S Xo£tte5 W ° rd ■ ’ “ ComniLttce ” by 


i 
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(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It shall come into force on such date as the 3 [Central Government] 
may, by notification in the ’[Official Gazette] appoint. 


2. ( 1 ) The rules contained in the First Schedule, being the provisions of 

Application of the con- convention relating to the rights and liabilities of 
vention to British India. earners, passengers, consignors, consignees and other 

persons shall, subject to the provisions of this Act, 
have the force of law in British India in relation to any carriage by air to which 
those rules apply, irrespective of the nationality of the aircraft performing the 


carriage. 

(2) The ’[Central Government] may, by notification in the 1 [Official 
Gazette] certify who are the High Contracting Parties to the Convention, in 
respect of what territories they are parties, and to what extent they have availed 
themselves of the Additional Protocol to the Convention, and any such notifica- 
tion shall be conclusive evidence of the matters certified therein. 


(3) Any reference in the First Schedule to the territory of any High 
Contracting Part)' to the Convention shall be construed as a reference to all the 
territories in respect of which he is a party. 

2 [3-a) Any reference in the First Schedule to agents of the carrier shall 
be construed as including a reference to servants of the carrier.]. 

(4) Notwithstanding anything contained in the Indian Fatal Accidents 
Act, 1855, or any other enactment or rule of law in force in any part of British 
India, the rules contained in the First Schedule shall, in all cases to which those 
rules apply, determine the liability of a carrier in respect of the death of a pas- 
senger, and the rules contained in the Second Schedule shall determine the 
persons by whom and for whose benefit and the manner in which such liability 
may be enforced. 

(5) Any sum in francs mentioned in rule 22 of the First Schedule shall, 
for the purpose of any action against a carrier, be converted into rupees at the 
rate of exchange prevailing on the date on which the amount of damages to be 
paid by the carrier is ascertained by the Court. 


Provisions regarding suits 
against High Contracting 
Parties who undertake car- 
riage by air. 


3. (1) Ever)' High Contracting Party to the Convention who has not 

availed himself of the provisions of the Additional 
Protocol thereto shall, for the purposes of any suit 
brought in a Court in British India in accordance 
with the provisions of rule 28 of the First Schedule 
to enforce a claim in respect of carriage undertaken 

by him, be deemed to have submitted to the jurisdiction of that Court and to 
be a person for the purposes of the Code of Civil Procedure, 1908. 

(2) The High Court may make rules of procedure providing for all 
matters which may be expedient to enable such suits to be instituted and carried 
on . 

(3) Nothing in this section shall authorise any Court to attach or sell any 
property of a High Contracting Party to the Convention. 

4. The ’[Central Government] may, byf notification in the J [ Official 

. Gazette] apply the rules contained in the first Schedu e 

Application of Act to an( j a provision of section 2 to such carriage y 

international. * ir . not being international carriage by air as a n 

in the First Schedule, as may be specified in the n 1 
fication, subject however to such exceptions, adaptations and modifications, it 
any ; as may be so specified . _ 

LEG. REF. 2 See. 2, sub-sec. (3-A) inserted by Act 

’ Substituted by Order in Council, 1937. XXXI of 1939. 
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FIRST SCHEDULE. 

{See section 2.) 

RULES. 

CHAPTER I. 

Scope — Definitions. 

1. (1) These rules apply to all international carriage of persons, luggage or goods 

performed by aircraft for reward. They apply, also to such carriage when performed gratui- 
tously by an air transport undertaking. 

(2) In these rules "High Contracting Party” means a High Contracting Party to 
the Convention. 

(3) For the purposes of these rules the expression “international carriage” means 
any carriage in which, according to the contract made by the parties, the place of departure 
and the place of destination, whether or not there be a break in the carriage or tran- 
shipment, are situated either within the territories of two High Contracting Parties, or 
within the territory of a single High Contracting Party, if there is an agreed stopping 
place within a territory subject to the sovereignty, suzerainty; mandate or authority of 
another Power, even though that Power is not a party to the Convention. A carriage 
without such an agreed stopping place between territories subject to the sovereignty, mandate 
or authority of the same High Contracting Party is not deeemd, to b c international for the 
purposes of these rules. 

(4) A carriage to be performed by several successive air carries is deemed 
lor the purposes of these rules, to be one undivided carriage, if it has been regarded by 
the parties as a single operation, whether it has been agreed upon under the form of a 

C {” ltract or of a ser,cs of contracts, and it docs not lose its international character 
merely because one contract or a .series of contracts is to be performed entirely within a 
territory subject to the sovereignty, suzerainty mandate or authority of the same High 
Contracting Party. K 

♦ . . 2 \, (1 1 T- hcse ru, ?f ply to carriage performed by the State or by. legally consti- 
tuted public bodies provided it falls within the donditions laid down in rule 1 . * 

.. . ™S SC rU,CS do not apply to carria ff e performed under the terms of any inter- 
national postal Convention. y 

CHAPTER II. 

Documents of Carriage. 

Part I. — Passenger ticket. 

, . i 3 'u i 1 * Fo - r th , e car ,? a *. c passengers the carrier must deliver a passenger ticket 
which sha'l contain the following particulars: — 

' (a) the place and date of Issue; 

(b) the place of departure, and of destination; 


alter 
tion shall 


(t) the agreed stopping places, provided that the carrier may reserve the right to 
the stopping places in case of necessity, and that if he exercises that right the altcra- 
.hall not have the effect of depriving the carriage of its international character- 


(</) the name and address of the carrier or carriers- 

tained in^LVcWu.e" 1 ,ha ‘ ** U SUbiCCt ‘° the ™ les ^a.mg ‘° liability con- 

(2) The absence, irregularity or loss of the passenger ticket 
existence or the validity of the contract of carriage whith shall non** tb i u a ^f. ct t ^ ie 
these rules. Nevertheless, if the carrier K a w Jn!? i^ be S ” b,eCt to 
ticket having been delivered he shall not be entitled to avail n ? a »* s . sen Z er c 

the Schedule which exclude or limit his liability. ° * of those provisions of 

Part II.— Luggage ticket., 

4. (1) For the carriage of luggages other than «moii , . . 

Passenger takes charge himself, the carrier must deliver a lug^geld^t W H ** 

and the ^e^ar^fTfhe^rie^' ”* made ° Ut in <>uplicatl^ pan for the passenger 

ffi SrJSTSSd'^ 5 a !ss^- tain th ' f °" OWing P-‘i^brs:- 

(b) the place of departure and of destination: . . , 

yl nam ? and address of the carrier or carrier.. 

(d) the number of the passenger ticket; 

(f) a statement that delivery of the •« 

luggage ticket; ,u KRage will be made to the bearer of the 

(/) the number and weight of the packages- 
'(ft) the amount of the value declared In ^ 

. . (/.) a statement that the carriage w,t *! R ‘ 22 (2 > • 

tamed m this Schedule. 8 subject to the rules relating to liability con- 
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(4) The absence, irregularity or loss of the luggage ticket docs not affect the 
existence or the validity of the contract of carriage, which shall none the less be subject 
to these rules. Nevertheless if the carrier accepts luggage without a luggage ticket having been 
delivered, or if the luggage ticket docs not contain the particulars set out at (d)<j (/) and 
(/i) of sub-rule (3) the carrier shall not be entitled to avail himself of those provisions 
of this Schedule which exclude or limit his liability. 

Part III. — Air consignment note. 

5. (1) Every carrier of goods has the right to require the consignor to make out 
and hand over to him a document called an “air consignment,” and every* consignor has the 
right to require the carrier to accept this document. 

(2) The absence, irregularity or loss of this document does not affect the* existence 
or the validity of the contract of carriage which shall', subject to the provisions of R. 9, 
be none the less governed by these rules. 

6. (1) The air consignment note shall be made out by the consignor in three 
original parts and be handed over with the goods. 

(2) The first part shall be marked "for the carrier", and shall be signed by the 
consignor. The second part shall be marked “for the consignee"; it shall be signed by 
the consignor and by the carrier and shall accompany the goods. The third part shall be 
signed by the carrier and handed by him to the consignor after the goods have been 

accepted. ... 

(3) The carrier shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamped; that of the consignor may be 
printed or stamped. 

(5) If, at the request of the consignor; the carrier makes out the air consignment 
note, he shall be deemed, subject to proof to the contrary, to have done so on behalf 
of the consignor. 

7. The carrier of goods has the right to require the consignor to make out separate 
consignment notes when there is more than one package. 

8. The air consignment note shall contain the following particu r ars 

(a) the piacc ami date of its execution; 

( b ) the place of departure and of destination; 

( c ) the agreed stopping places} provided that the carrier may reserve the right to 
alter the stopping places in case of necessity, and that if he exercises that right the altera- 
tion shall not have the effect of depriving the carriage of its international character; 

(d) the name and address of the consignor; 

(e) the name and address of the first carrier; 

(/) the name and address of the consignee, if the case so requires; 

(g) the nature of goods; 

(h) the number of the packages, the method of packing and the particular marks 
or numbers upon them ; 

(t) the weight; the quantity and the volume or dimensions of the goods; 

(;) the apparent condition of the good's and of the packing; 

(k) the, freight, if it has been agreed upon, the date and place of payment, and the 
person who is to pay it ; 

(/) if the goods arc sent for payment on delivery, the price of the goods, 
and if the case so requires; the amount of the expenses incurred; 

(in) the amount of the value declared in accordance with R. 22 (2); 

(>i) the number of parts of the air consignment note; 

(o) the document handed to the carrier to accomjiany the air consignment note; 

(/>) the time fixed for the completion of the carriage and a brief note of the route 
to be followed, if these matters have been agreed upon; 

(q) a statement that the carriage is subject to the rules relating to liability con- 
tained in this Schedule. 

9. If the carrier accepts goods without an air consignment note having been made 

out or if the air consignment note does not contain all the particulars set out in R. 8 (a) 
to (t). inclusive and (q), the carrier shall not he entitled to avail himself of the provisions 
of this Schedule which exclude or limit his liability. . , 

10. (1) The consignor is responsible . for the correctness of the particulars and 
statements relating to the goods which he inserts in the air consignment note. 

(2) The consignor will be liable for all damage suffered by the carrier or any other 
person by reason of the irregularity, incorrectness or incompleteness of the said particulars 
and statements. 

11. (1) The air consignment note is prime j facie evjdcnce of the conclusion of the con- 
tract, of the receipt of the goods and of the conditions of carriage. . 

(2) Statements in the air consignment note relating to the weight dimensions and 
packing of the goods, as well as those relating to the number of packages arc prtma facie 
evidence of the facts stated; those relating to the quantity, volume and condition of the 
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goods do not constitute evidence against the carrier except so far as they both have been, 
and are stated in the air consignment note to have been; checked by him in the presence of 
consignor or relate to the apparent condition of the goods. 

12. (1) Subject to his liability to carry out all his obligations under the contract of 

carriage, the consignor has the right to dispose of the goods by withdrawing them at the 
aerodrome of departure or destination, or by stopping them in the course of the journey on 
any landing, or by calling for them to be delivered at the place of destination or in the course 
of the journey to a person other than the consignee named in the air consignment note, or by 
requiring them to be returned to the aerodrome of departure. He must not exercise this 
right of disposition in such a way as to prejudice the carrier or other consignors and! he must 
repay any expenses occasioned by the exercise of this right. 

(2) If it is impossible to carry out the orders of 'the consignor the carrier must 
so inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the disposition of the 

goods without requiring the production of the part of the air consignment note delivered 
to the latter, he will be liable without prejudice to his right of recovery from the con- 
signor, for any damage which may be caused thereby to any person who is lawfully in 

possession of that part of the air consignment note. 

(4) The right conferred on the consignor ceases at the moment when that of 
the consignee begins in accordance with R. 13. Nevertheless, if the consignee declines 
to accept the consignment note or the goods or if he cannot be communicated with the 
consignor resumes his right of disposition. 

• » W E * ce P* th <; circumstances set out in R. 12, the consignee is entitled, on 

arrival of the goods at the place of destination, to require the carrier to hand oven to him 

the air consignment note and to deliver the goods to him, on payment of the charges due and 

on complying with the conditions of carriage set out in the air consignment nofe 

(4) Unless it is otherwise agreed, it is the duty of the carrier to give notice to 

the consignee as soon as the goods arrive. ^ notice to 

(3) If the carrier admits the loss of the goods, or if the goods have not arrived at 
the expiration of seven days after the date on which they ought to have arrived the con- 
tract^ f S carriage PUt C aganist th * carricp thc rights which flow *">m con- 

in .he J 2 l T strrZe. 0f ^ ' 2 ' 13 and 14 “» “>* b «= varied by. express provision 

16 * O) The consignor must furnish such information and attaoJ, *u 
signment note such documents as are necessary to meet th^ \ a,r COn - 

octro. or police before the goods can be delivered to the cons’le Tk customs, 

hie to the carrier for any damage occasioned by the absence insufficiVnr C c °. ns,gn0r \ s ha- 

“r y h?^t rma,i ° n ° r d °“* thc damage'rrdue^tftnuU M*SSri er 

of such ht f o rtna t 1 on* o r **d oc> urn c n t s ] ° *° in '° *he correctness or sufficiency 

CHAPTER III. • 

’ ’ \ Liability of the Carrier. 

of a passenger or any other bodily injury suffered bv f ° f l ?l e death or wounding 

caused tlie damage so sustained took' plac/on board thf paSs ? ngcr » the accident which 
the operations of embarking or disembarking ° a,rCraft ° r in the courS e of any of 

18. (1) The carrier Is liable for damage sne 

loss of, or of damage to, any registered luglage o? anv'vno? eV ' f nt .£ f the des,ruction or 

caused the damage so sustained took place during a ^ y go ° (,s \ lf the occurrence which 
/o\ npt ■ • • . # 1 Ul IIJ 6 c^rridge by air. 

the period during whidTthc lugg^oVg^o^a^fn °cl ^ pr< ; ceding Paragraph comprises 
aerodrome or on board an aircraft, or, in the case of ! ge / the carrier » whether in an 
any place whatsoever. ’ 1 m the 0356 of a landing outside an aerodrome, in 

(3) The period of the carriage a 

“ a . or , b > r riv ; cr performed outside an acrodrom? "u e £ tend to any carriage by land, 
tbe P erform ance of a contract for carriT^' ^ If ’ . ho ™ ever ’ such a carriage takes 
havo Z ° r transhipment, any damage is nresumS for the P ur Pose of loading, 

have been the result of an event which look S H bjc< * to P r ?°* to the contrary, to 

en took place during the carriage by air. 
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19. The carrier is liable for damage occasioned by delay) in the carriage by air 
of passengers, luggage or goods. 

20. (1) The carrier is not liable if he proves that he and: his agents have taken all 
necessary measures to avoid the damage or that it was impossible for him or them to 
take such measures. 

(2) In the carriage of goods and luggage the carrier is not liable if he proves that 
the damage was occasioned by negligent pilotage or negligence in the handling of the 
aircraft or in navigation and that, in all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 

21. If the carrier proves that the damage was caused by or contributed to by the 
negligence of the injured person the Court may exonerate the carrier wholly or partly 
from his liability. 

22. (1) In the carriage of passengers the liability of the carrier for each passenger 
is limited to the sum of l,25lOOO francs. Where damages may be awarded in the form of 
periodical payments, the equivalent capital value of the said payments shalJJ not exceed 
1,25,000 francs. Nevertheless, by special contract, the carrier and the passenger may 
agree to a higher limit of liability. 

(2) In the carriage of registered luggage and of goods, the liability of the carrier 
is limited to a sum of 250 francs per kilogram, unless the consignor has made, at the 
time when the package was handed over to the carrier, a special declaration of the 
value at delivery and has paid a supplementary sum if the case so requires. In that case 
the carrier will be liable to pay a sum not exceeding the declared sum, unless he proves 
that that sum is greater than the actual value of the consignor at delivery. 

(3) As regards objects of which the passenger takes charge himself the liability 
of the carrier is limited to 5,000 francs per passenger. 

(4) The sums mentioned in this rule shall be deemed to refer to the French franc 
consisting of 65 Vi milligrams gold of a millesimal fineness 900. 

23. Any provision tending to relieve the carrier of liability or to fix a lower limit 
than that which is laid down in these rules shall be null and void, but the nullity of any 
such provision does not involve the nullity of the whole contract which' shall remain subject 
to the provisions of this Schedule. 

24. (1) In the cases covered by Rr. 18 and 19 any action for damages, however 
founded, can only be brought subject to tfie conditions and limits set out in this Schedule. 

(2) In tiic cases covered by R. 17 the provisions of sub-R. (1) also apply without 
prejudice to the questions as ten who are the persons who have the right to bring suit and 
what arc their respective rights.' 

25. (1) The carrier shall not be entitled to avail himself of the provisions of this 
Schedule which exclude or limit his liability if the damage caused by his wilfid mis- 
conduct or by such default on his part as is in the opinion of the Court equivalent to 
wilful misconduct. 

(2) Similarly the carrier shall not be entitled to avail himself of the said provi- 
sions, if the damage is caused as aforesaid by any agent of the carrier acting within the 
scope of his employment. 

26. (1) Receipt by the person entitled to delivery of luggage or goods without 
complaint is prima facie evidence that the same have been delivered in good’ condition anti 
in accordance with the document of carriage. 

(2) In the case of damage, the person entitled to delivery must complain to the 
carrier forthwith after the discovery of the damage, and, at the latest, within three days 
from the date of receipt in the case of luggage and seven days/ from the date of receipt! in 
the case of goods. In the case of delay the complaint must be made at the latest within 
fourteen days from the date on which the luggage or goods have l>ccn placed at his disposal. 

(3) Every complaint must be made in writing upon the document of carriage or 
by separate notice in writing despatched within the times aforesaid. 

(4) Failing complaint within the times aforesaid, no action shall lie against the 
carrier, save in the case of fraud on his part. 

27. In the case of the death of the person liable, an action for damages lies in 
accordance with these rules against those legally representing his estate. 

28. An action for damages must be brought at the option of the plaintiff, cither 

before the Court having jurisdiction where the carrier is ordinarily resident, or has his 
principal place of business, or has an establishment by which the contract has been made o 
before the Court having jurisdiction at the place of destination. ...» 

29. The right of damages shall be extinguished if an action is not brought wl 
two years, reckoned from the date of arrival at the destination, or from the date on w 
the aircraft ought to have arrived, or from the date on which the carriage stopper • 

30. (1) In the case of a carriage to be performed by various successive a 
and falling within the definition set out in sub-R. (4) of R. 1, each carrier vv io acc p 
passengers, luggage or goods is subjected to the rules set out in this hchcduic, anil 1 ' _ 
deemed to be one of the contracting parties to the contract of carriage in so tar as t 
contract deals with that part of the carriage which is performed under his supervision. 
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(2) In the case of carriage of this nature, the passenger or his representative 
can take action only against the carrier who performed the carriage during which the accident 
or the delay occurred, save in the case where, by express agreement, the first carrier 
has assumed liability for the whole journey}. 

(3) As regards luggage or goods, the passenger or consignor will have a right of 
action against the first carrier, and the passenger or consignee who is entitled to delivery 
will have a right of action against the last carrier, and further, each may take action 
against the carrier who performed the carriage during which the destruction, loss, damage 
or delay took place. These carriers will be jointly and severally liable to the passenger! 
or to the consignor or consignee. 

CHAPTER IV. 

Provisions relating to combined Carriage. 

31. (1) In the case of combined carriage performed partly by air and partly by any 

other mode of carriage, the provisions of this Schedule apply only’ to the carriage by air 
provided that the carriage by air, falls within thjo terms of rule 1. 

(2) Nothing in this Schedule shall prevent the parties in the case of combined carri- 
age from inserting in the document of air carriage conditions relating to other modes of 

carriage provided that the provisions of this Schedule are observed as regards the 
carriage by air. 8 us U1L 

CHAPTER V. 

General and Final Provisions. 

32 Any clause contained in the contract and all special agreements entered into 
before the damage occured by which the parties purport to infringe the rules laid down 
by this Schedule, whether by deciding the law< to be applied, or by altering the rules as to 
jurisdiction shall be null and void. Nevertheless for the carriage of goods arbitration 
clauses are allowed, subject to these rules, if the arbitration is to take place in the 

red‘to7n R 2fik ° f thC Contractm *> r Partie * within one of the jurisdictions refer- 

33 Nothingcontained in this Schedule shall prevent the carrier either from refusing to 

a regular line of air navigation, nor does it apply to carriage nerfor™? l,s . hmcnt of 
ordinary circumstances outside the normal scope of an air carrier* business d 

days. 35 ' ThC exprCSsion '' <layS " when U5ed in rules means current day's, not working 

36. When a High Contracting Party has declared at the time of ratifir**;* r 
accession to the Convention that the first paragraph! of Art 2 nf »h . r fica j! on °/ or of 

apply to international carriage by air performed directly by the° State Sha11 n0t 

torates or mandated territories or by any other trrHtol .. * ? olonie % protec- 

performed aU,h0ri,y ’ ,hCSC rU ' CS S ' la " n0t app,y to ™taiXionS "artage’^lifso 

SECOND SCHEDULE 

(See section 2.) 

Provisions as to liability of Carriers in the event oh the Death ™ 

1. The liability shall be enforceable for the benefit of l 7 * PaSSEN( ^- 

• lie passenger s family as sustained damage by reason of his d 77 ° f the mcmbers of 

In this rule the expression “member of a familv” 

SS : Brand - paren *, brotb ^ half-brother, ta«-s5lS . 

and any adop'cd^eLon thi?l C1 be S t«ated U ^ Sbg°?r h k P s ha af ° r h S ^! d any ille B i,! "’ate person 

his mother and reputed father or, as the may be, of his adopte^ 11 ’ th< * legitimate child of 

2. An action to enforce the liability! may be hr 

the passenger or by any person for whose benefit th7 * he Personal representative 

of° r 7 ab e ’ bUt ° nly ° ne action sha11 ^ brought MS. u the Iast Preceding 

kath of any one passenger, and every such action ,n British India in respect of the 

7 n l > nefit °! , a • suc . h P? r . son s so entitled as aforesaid ^^ t SOCvCr brou gbt shall be for 
a, or, not being domiciled there express 3 a 7es?re a 7 ff5j. omi , ci ?. ed in &&&■ 

3. Subject to the provisions of th» . * benefit of the action. 

action ' a f tcr deducting ajiyj coSts' not S “ CCec<b "^ I uf e lb e amount recovered in 

CCM^T 0 ” 8 Cntit,ed in SUCh IWPoSSTS the CoS may^'direct. sba ^* be 


of 
rule 
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4. The Court before which any such action is brought may at any stage of the pro- 
ceedings make any such order as appears to the Court to be just and equitable in view of 
the provisions of the First Schedule to this Act limiting the liability of a carrier and of 
any proceedings which have been, or arc likely to be, commenced outside British India in 
respect of the death of the passenger in question. 


THE CARRIAGE OF GOODS BY SEA ACT (XXVI OF 1925). 1 

[21 st September, 1925 

An Act to amend the law with respect to the carriage of goods by sea. 

Whereas at the International Conference on Maritime Law held at 
Brussels in October 1922, the delegates at the Conference, including the 
delegates representing His Majesty agreed unanimously to recommend their 
respective Governments to adopt as the basis of a convention a draft convention 
for the unification of certain rules relating to bills of lading; 

And whereas at a meeting held at Brussels in October, 1923, the rules 
contained in the said draft convention were amended by the Committee appoint- 
ed by the said Conference; 

And whereas provision has been made by the Carriage of Goods by Sea 
Act 1924 that the said rules as so amended and as set out with modifications in 
the schedule shall, subject to the provisions of that Act, have the force of law 
with a view to establishing the responsibilities, liabilities, rights and immu- 
nities attaching to carriers under bills of lading; 

And whereas it is expedient that like provision should be made in British 
India; It is hereby enacted as follows: — 

1 ( 1 ) This Act may be called The Indian Carriage 

Short title and extent. op Goods BY Sea Act, 1925. 


(2) It extends to the whole of British India 
2. Subject to the provisions of this Act, the rules set out in the schedule 
.... . (hereinafter referred to as “the rules”) shall have 

pp ica ion o rues. effect in relation to and in connection with the car- 

riage of goods by sea in ships carrying goods from any port in British India to 
any other port whether in or outside British India. 

Absolute warranty of sea- , 3. There shall not be implied in any contract 

worthiness not to be implied for the carnage of goods by sea to which the rules 
in contracts to which rules apply any absolute undertaking by the carrier of the 
apply* goods to provide a seaworthy ship 

4 


n * + * 

Every bill of lading, or similar document of title, issued in British India 

which contains or is evidence of any contract to which 
the rules apply, shall contain an express statement 
that it is to have effect subject to the provisions of 
the said rules as applied by this Act 

5. Article VI of the Rules shall, in relation to— 
(a) the carriage of goods by sea in sailing 
ships carrying goods from any port in British India to 
any other port whether in or outside British India, 
and 

( b ) the carriage of goods by sea in ships carrying goods from a P° r * 
British India notified 2 in this behalf in the M Official Gazette] >) 


Statement as to applica- 
tion of Rules to be included 
in bills of lading. 


Modification of Article 
VI of Rules in relation to 
goods carried in sailing 
ships and by prescribed 
routes. 


LEG. REF. 

1 For Statement of Objects and Reasons, 
sec Gazette of India, 1925. Pt. V, p. 37 and 
for report of the joint committee!, see ibid., 

p. 205 . * ; 

2 For such notification, see Gazette of 


India, 1925, I't. I, P-950. # rViunril 1917 
a Substituted by Order in Council, 1V.J/. 

notes. 

Sec, 2. .9ee (1939) 1 M.L.J. 235; 185 
I.C. 16. 
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'[Central Government] to a port in Ceylon specified in the said notification, 
have effect as though the said Article referred to goods of any class instead of 
to particular goods and as though the proviso to the second paragraph of the 
said Article were omitted. 

6. Where under the custom of any trade the weight of any bulk cargo 

inserted in the bill of lading is a weight ascertained 
Modification of Rules 4 or acce pted by a third party other than the carrier or 

tion to bu^kclrgocs. 1 " ” the shipper and the fact that the weight is so ascer- 

tamed or accepted is stated in the bill of lading, then, 
notwithstanding anything in the rules, the bill of lading shall not be deemed 
to be prxma facie evidence against the carrier of the receipt of goods of the 
weight so inserted in the bill of lading, and the accuracy thereof at the time of 
shipment shall not be deemed to have been guaranteed by the shipper. 

7. (1) Nothing in this Act shall affect the operation of sections four 

Saving and operation. hundred and forty-six to four hundred and fifty, 

both inclusive, five hundred and two, and five hundred 
and three of the Merchant Shipping Act, 1894, as amended by any subsequent 
enactment, or the operation of any other enactment for the time being in force 
limiting the liability of the owners of seagoing vessels. 

(?) Th ® ruIe f sha11 not b y virtue of this Act apply to any contract for 
the carriage of goods by sea before such day, 2 not being earlier than the first 

1 1 wnff-Tr' 926 i' 35 th - C 1 l Ccntral Government] may, by notification in 
the Qffiaa! Gazette], appoint, nor to any bill of lading or similar document 

of title issued, whether before or after such day as aforesaid, in pursuance of 
any such contract as aforesaid. 

SCHEDULE. 

Rules relating to Bills of Lading. 

ARTICLE I. 

Definitions. 

respect I ivo!^ha[ U is S ,o th say- I °' Ving expressio " s hav <= meanings hereby assigned to them 
carriage ( wi’,h''aYhtper; nClUdeS ° r thc chartcrer wh ° «"»». into a contract of 

lading or ^any ‘sind Ur ‘document^rrf ,•?£?„ ToC by 3 bi "' ° f 

of goods by sea, including any bill of Win o' any Zm V* th f “, rri ^ 

under or pursuant to a charterparty from the moment at which m 2 Si f ,SSUed 

document of title regulates the relations between a carrier and a hold of ^dmg or similar 
(0 “Goods” includes goods, wares, merch^dTscs ,rnVi r ° f the , ! am «! 
ever, except live animats and cargo which by the contract f 1 Ics . of e . ver Y kind whatso- 
carned on deck and is so carried; y COntract of carnage is stated as being 

(d) “Ship” means any vesel used for the rarrin™ , , 

o . i ^). “ Carria gc of goods” covers the period fronwhe g ° od ! by f ea; 

on to the time when they are discharged from the ship ° timC when the S°ods are loaded 

ARTICLE II. 

Risks. 

Subject to the provisions of Article VI under 
by sea the catrier, in relation to the loading .* handL,. [L contract of carriage of goods 

~ G REp E^^I^t owage , carriage, custody, care 


'Substituted by Order in Council, 1937 
For notification appointing such day as 

p?"TT. <m: sce Gase,,c ° f 

NOTES. 

Arts. II and III. — Case under Burm\ 
Carriage of Goods dy Sea Act. Wherein 

sea 2| ra t?ic t0 » Carry 3 ? rR ° ° f potatoes by 
Burma C- C • tCrms , ^d provisions of the 
Uurma Carriage of Goods Act had been 


amrriri 0 " app,ic able to the contract, 
the nilr 15 da T a P to the car g° owing to 
bv vid T"? ? f the Servants of the carrier, 
carrier l 11 of the Schedule the 

n ' u hal1 be liable under the contract and 
not by way of tort in addition to it. A 

brniifrhf r l SpCCt of sucb damage is to be 
Drought within one year after delivery or the 

o en P ods sh ould have been delivered. 

HMO Rang.L.R. 552=A.I.R. 1940 Rang. 
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and discharge of such goods shall be subject to the responsibilities and liabilities, and 
entitled to the rights and immunities hereinafter set forth. 

ARTICLE III. 

Responsibilities and Liabilities. 

1 . The carrier shall be bound, before and at the beginning of the voyage, to exer- 
cise due diligence to — 

(а) Make the ship seaworthy; 

(б) Properly man, equip, and supply the ship; 

(c) Make the holds, refrigerating and cool chambers, and all other parts of the 
ship in which goods are carried, fit and safe for their reception, carriage and prcs*crva- 
tion. 

2. Subject to the provisions of Article IV, the carrier shall properly and carefully 
load, handle, stow, carry, keep, care for and discharge the goods carried. 

3. After receiving the goods into his charge, the carrier, or the master or agent of 
th c carrier, shall, on demand of the shipper; issue to the shipper a bill of lading showing 
among other things — 

(a) The leading marks necessary for identification of thc goods as the same arc 
furnished in writing by thc shipper before thc loading of such goods starts, provided such 
marks arc stamped or otherwise shown clearly upon thc goods if uncovered, or on thc 
cases or covering in which such goods arc contained, in such a manner as should ordi- 
narily remain legible until the end of thc voyage; 

( b ) Either the number of packages or pieces, or the quantity, or weight, as thc 
case may be, as furnished in writing by the shipper; 

(c) Thc apparent order and condition of the goods: 

Provided that no carrier, master or agent of the carrier, shall be bound to state 
or show in the bill of lading any marks, number, quantity, or weight which he has reasonable 
grounds for suspecting not accurately to represent thc goods actually received, or which 
he has had no reasonable means of) checking.* 1 

4. Such a bill of lading shall be [>ri»m facie evidence of the receipt by the carrier of 
of thc goods as therein dcscril>ed in accordance with j>aragraph 3 (a), ( b ) and (c) . 

5. Thc shipper shall be deemed to have guaranteed to the carrier thc accuracy at 
the time of shipment of the marks, number, quantity and weight,' as furnished by him, and 
the shipper shall indemnify thc carrier against all loss, damages and expenses arising or 
resulting from inaccuracies in such particulars. Thc right of thc carrier to such indem- 
nity shall in no way limit his responsibility and liability under thc contract of carriage to 
any person other than thc shipper. 

6. Unless notice of loss or damage and thc general nature of such loss or damage 
be given in writing to thc carrier or his agent at the port of discharge before or at thc 
time of thc removal of thc goods into thc custody of thc person entitled to delivery thereof 
under thc contract of carriage, or, if thc loss or damage be not apparent, within three 
days, such removal shall be firitna facie evidence of thc delivery by the carrier of thc goods 
as described in the trill of lading. 2 

The notice in writing need not be given if thc state of the/ goods has at thc time of 
their receipt been the subject of joint survey or inspection. 

In any event thc carrier and the ship shall be discharged from all liability in respect 
of loss or damage unless suit is brought within one year after delivery of the goods or 
the date when thc goods should have been delivered. 


LEG. REF. 

1 Clause, “weight’ contents and value un- 
known" in bill of lading — Effect of. 62 M. 

L.J. 736. ... 

2 Failure to bring thc suit within time 
extinguishes thc right. 1931 Sind 124; 1932 
Bom. 330. 

* NOTES . 

Sch. I, Art. Ill, Para. 6: Construction 
— Period op one year — If can be extended. 
The period of one year fixed in para. 6, 
Art. 3. Sch. I is to be construed strictly and 
is not to be allowed to be extended by vague 
and indefinite arguments and pleas. Where 
a ship leaves the port on a particular date 
•she must be deemed to have delivered the 
cargo to the consignees within thc meaning 
of para. 6, Art. 3, and it is not open to the 


consignees to take advantage of a survey, 
which has been unduly delayed in order to 
extend thc period of time. 1937 Sind 11= 
168 I.C. 330. 

Port Trust — Ip Agents op Ship Owners. 
— Thc Port Trust arc not thc agents of the 
ship-owners to hold identifier! and ascertain- 
ed consignments indefinitely at the will or 
thc consignees, so as to make the ship-owners 
liable for thc loss caused to thc consignments, 
although in particular cases it may well he 
that they arc agents of thc ship-owners lor 
thc limited purpose of identifying and deli- 
vering thc consignments mixed together. 

1937 Sind 11. , 

“Removal"— Meaning. —The word re- 
moval’ in Para. 6, Art. 3, Sch. I, Carnage 
of Goods by Sea Act, means physical re- 
moval. 1937 Sind 11. 
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In the case of any\ actual or apprehended loss or damage the carrier and tire 
receiver shall give all reasonable facilities to each other for inspecting and tallying the 
goods . 

7. After the goods areloaded the bill of lading to be issued by the carrier, master or 
agent of the carrier, to the shipper shall, if the. shipper so demand be a "shipped" bill of 
lading, provided that, if the shipper shall have previously taken up any document of 
title to such goods, he shall surrender the same as against the issue of the “shipped" bill of 
lading but at the option of the; carrier, such document of title may be noted at the port of 
shipment by the carrier, master or agent with the name or names of the ship or ships upon 
which the goods have been shipped and the date or dates of shipment, and when so noted 
the same shall for the purpose of this Article be deemed to constitute a “shipped” bill of 
lading. 

8. Any clause, covenant or agreement in a contract of carriage relieving the 
carrier or the ship from liability for loss or damage to or in connexion with goods 
arising from negligence, fault or failure in the duties and obligatipns provided in this 
Article or lessening such liability othewise than as provided in these rules, shall be null 
and void and of no effect. 

A benefit of insurance or similar clause shall be deemed to be a clause relieving 
the carrier from liability. 

ARTICLE IV. 


Rights and Immunities. 

1. Neither the carrier nor the ship shall be liable for loss or damage arising or 
resulting from unseaworthiness unless caused by want of due di'.Sgencfe on the part of the 
carrier to make the ship seaworthy and to secure that the ship is properly, manned, equipped 
and supplied and to make the holds, refrigerating and cool chambers and all other parts of 
the ship in which goods are carried fit and safe for their reception, carriage and preserva- 
tion in accordance with the provisions of paragraph 1 of Article III. 

Whenever loss or damage had resulted from unseaworthincss, the burden of proving 
the exercise of due diligence shall be on the carrier or other person claiming exemption 
under this section. 


2. Neither the carrier nor the ship shall be responsible for loss or damage arising or 
resulting from — 

(a) act, neglect, o default of the master, mariner, pilot or the servants of the 
carrier m the navigation or in the management of the ship; 

( b ) fire, unless caused by the actual fault or privity of the carrier; 

(c) perils, dangers and accidents of the sea or othen navigable waters: 

(a) act of God; 

(e) act of war; 

(/) act of public enemies; 

(£0 arrest or restraint of princes, rulers or people, or seizure under legal process - 
(It) quarantine restriction; 1 

tive; (i) 3Ct ° r omission o£ the shipper or owner of the goods, his agent, or representa- 

Whether " 5t ° PPage " reS ‘ raim ° f ' ab ° Ur fr0m “use, 

(k) riots and civil commotions; 

(/) saving or attempting to save life or property at sea- 

rent defect^qua^y^or^vice'of the'gc>ods; 0r “* °‘ ht ' r '° SS ° r ’ d ^ -he- 

(>») insufficiency of packing; 

(o) insufficiency or inadequacy of marks; 

(/>) latent defects not discoverable by due diligence- 
(q) any other cause arising without the actual fai,w •. , . 

wuhout the fault or neglect of the agents or servants of tle^ca^rierfbut Z bu'rdTn of 


NOTES. 

Art. IV, R. 2 (q) . — The rules made under 
the Carriage of Goods by Sea Act, apply by 
reason of section 2 of that Act, ohly to the 
carriage of goods by sea in ships carrying 
goods from any port in British India to any 
other port whether in or outside British 
India. A lighter transporting goods from 
the wharf to a steamer lying at anchor in 
the roads docs not come within the purview 
of section 2 of the Act. Even if the fighter 


l 'L[’ Cl ' T l v t0 h u a " sh y: ?'■ (<7> of rule 2 of 
‘rV IV of the schedule to that Act would 
make the owners of the lighter liable for the 
oss caused by the fault of their agent, the 
tincial . A common carrier is liable for the 
°ss of poods entrusted to him for carriage 
unless the loss be due to an act of God or 
ot the Kings Enemies. 49 L.W. 341= 
A I.R. 1939 Mhd. 401= (1939) 1 M.L.J. 
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proof shall be on the person claiming the benefit of this exception to show that neSther 
the actual fault or privity of the carrier noi< the fault or neglect of the agents or servants 
of the carrier contributed to the loss or damage. 

3. The shipper shall not be responsible for loss or damage sustained by. the carrier 
or the ship arising or resulting from any cause without the afcty fault or neglect of the 
shipper, his agents or his servants. 

4. Any deviation in saving or attempting to save life or property at sea od afry 
reasonable deviation shall not be deemed to be an infringement or breach of these Rules 
or of the contract of carriage and the carrier shall not be liable for any Uoss or damage 
resulting therefrom. 

5. Neither the carrier nor the ship shall in any event be or become liable for any 
loss or damage to or in connexion with goods in an amount exceeding 100/. per package 
or unit or the equivalent of that sum in other currency unless the nature and value of 
such goods have been declared by the shipper before shipment and inserted in the bill of 
lading. 

This declaration if embodied in the bill of lading shall be pritna facie evidence, but 
shall not be binding or conclusive on the carrier.- * 

By agreement between the carrier, master or agent of the carrier and the shipper 
another maximum amount than that mentioned in this paragraph may be fixed provided 
that such maximum shall not be less than the figure above named. 

Neither the carrier nor the ship shall be responsible in any. event for loss or damage 
to or in connexion with goods if the nature or value thereof has been knowingly mis- 
stated by the shipper in the bill of lading. 

6. Goods of an inflammable, explosive or dangerous nature to the shipment whereof 
the carrier, master or agent of the carrier, has not consented, with knowledge of their 
nature and character may at any time before discharge be landed at any place or destroyed 
or rendered innocuous by the carrier without compensation, and the shipper of such goods 
shall be liable for all damages and expenses directly or indirectly arising out of or 
resulting from such shipment. 

If any such goods shipped with such knowledge and consent shall become a danger to 
the ship or cargo, they may in like manner be landed at any place or destroyed or rendered 
innocuous by the carrier without liability on the part of the carrier except to general 
average, if any. 


ARTICLE V. 


Surrender of Rights and Immunities, and Increase of Resposidiiities and Liadiiitif^. 


A carrier shall be at liberty to surrender in whole or in part aP or any of his rights 
and immunities or to increase any of his rcsponsibiltics and liabilities under the rules 
contained in any of these Articles, provided such surrender or increase shall be embodied 
in the bill of lading issued to the shipper. 

The provisions of these rules shall not be applicable to chartcrplartics, but if bills 
of lading are issued in the case of a ship under a cliarterparty they shall comply with the 
terms of these rules. Nothing in these rules shall be held to prevent the insertion in a 
bill of lading of any lawful provision regarding general average. 

ARTICLE VI. 


Special Conditions. 

. , Notwithstanding the provisions of the preceding Articles, a carrier, master or agent 
. thc carncr , and a shipper shall in regard to any particular goods be at liberty to enter 
into any agreement in any terms as to the responsibility and liability of thc carncr for such 
goods, and as to thc rights ami immunities of thc carrier in respect of such good or his 
obligation as . t ? sc aworthincss, so far as this stipulation is not contrary to public policy, or 
nc care or diligence of his servants or agents in regard to the loading, handling, stowage, 
carnage^ custody, care, and discharge of thc goods carried by sea, provided that > n t ”' s 
case no bill of lading has been or shall be issued and that thc terms agreed shall be 
embodied in a receipt which shall be a non-negotiablc document and shall be marked as 


Any agreement so entered into shall have full legal effect : 

Provided that this Article shall not apply to ordinary commercial shipments made 
in the ordinary course of trade, but only to other shipments where the character or condi- 
tion of the property to be carried or thc circumstances-, terms and condilions under which 
the carriage is to be performed, are such as reasonably to justify a special agree- 
ment. 
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ARTICLE VII. 

Limitations on the Application of; the Rules. 

Nothing herein contained shall prevent a carrier or a shipper from entering into 
any agreement, stipulation, condition; reservation or exemption as to the responsibility 
and liability of’ the carrier or the ship for the loss or damage to or in connexion with the 
custody and care and handling of goods prior to the loading on and subsequent to the 
discharge from the ship on which the goods are carried by sica. 

ARTICLE VIII. 

Limitation of Liability. 

The provisions of these Rules shall not afTeqt the rights and obligations of the 
carrier under any statute for the time being in force relating to the limitation of the 
liability of owners of sea-going vessels. 

ARTICLE IX. 

The monetary units mentioned in these Rules are to be taken to be gold value. 


THE CARRIERS ACT (III OF 1865) 1 * 

EFFECT OF LEGISLATION 


Year. 


No. 


Short title. 


F.ffect of subsequent legislation. 


1865 


111 


The Carriers Act, 1865 


Repealed in part by Act IX of 1890. 
Section 2 repealed in part by Act X of 
1914. 

Repealed fas to carriers by rail), by 
Act IV of 1879. 

Amended by Act X of 1899, S. 2 Am- 
ended by Act XIII of 1921. 


PREFATORY NOTE: Definition and kinds of Carriers. — A carrier is one who under- 
takes the transportation of persons or movable property, and the authorities, both ele- 
mentary and judicial, recognize two kinds of classes of carriers,’ viz., ‘private carriers’ 
and common carriers’. While a common carrier has been defined as one who holds him- 

W Pub,1C t ° Ca / ry pCrSOnS or fr ? ight for hirc > the term did not, at the common 

c? a r arner ° f paSSCngCrS * a " d ,s c <>mmonIy confined to carriers of goods, 
as distinguished from common carriers of passengers. (See the definition in S 2 A 

mon? „T r | C l 1S 4 0ne ,Y h °’ Wlth P Ut . being CI ?8 a ged in such business as a public Jemploy- 
ment, undertakes to deliver goods in a particular case for hire or reward 1 . A common 

arrier differs from a private carrier in two important r.espccts: (1) In respect of dutv 

he being obliged by law to undertake the charge of transportation ‘which nn ntUr ^« Uty ' 

without a special agreement is. (2) In respect of risk th7 fo^r hein^ rl FTZ 

the law as an insurer,, the latter, being liable like ordinary bailees. g regarded by 

, ... Applicability of Law of Bailments.— ( 1) To Carriacp op poo mu r 

liability applicable to private carriers of goods are those which -ire in ~ rU |- S 
to ordinary bailees, and the law as to common carriers of eoods it ‘ , g ne ^ al applicable 
covering the subject of bailments. That is. the carrier of ^lonrk ic o b £ a ", ch of thc ] *' v 
from any considerations of public policy which affect the liahilitv of & bai ee ! and ’ 5 sld,e 
mg a public employment his duties and liabilitift aJe in ™i that 
bailee; but these considerations of public policy have led to th reV™ [ . or i! ,nar y 

from an early period in the history of the common law nf f c by the Courts 

the common carrier as to serving thc public and as to hlh^r! reis P ectir ]£ thc d uty of 
his care which do not apply to private carriers of goods ^ Y f ° r g °° ds entruSted to 

(2) To Carriage of Passengers. — A carrier of „ 

of thc passenger, a bailee, and in this respect the Hwof r g ’ * S aS l ° thc ? erson 
a part of thc subject of bailments; but inasmuch Passengers 1S not 

prosecuting the business of carrying passengers for who h °J d .themselves out as 

public duty, they are properly classed in tkfc S *° r k ,r e arc re 6a f rded as undertaking a 

it is proper "treat ‘theo/under the general ’S' W ‘"] callers of goods, Ind 

f . 4 ^ ^ are deemed coUTar M°™yer public 

for transportation as a part of the busing of ♦ X - the ba S8rage accepted by them 

1- MIICSS ot tran sporting passengers. 

1 For Statement of Objects and which was passed into law as 

casons Act III of 1865, see Gazette of India Extra- 
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Who ark Common Carriers of Goods. — A common carrier has been defined as 
"one who undertakes for hire or reward to transport the goods of such as choose to 
employ him from place to place.” 

Rights and Liabilities of Common Carriers.— “A common carrier must carry 
all goods that are tendered to him for carrying without insisting upon an unreasonable 
condition, provided they are of the description which he professes to carry, [Gar ton v 
Bristol and Exeter Railway, (1861) 1 B. and S. 162; Great Western Railway v. Sutton 
1868 L.R. 4 H.L. 226] v he has accommodation fqr the goods [Jackson v. Rogers, (1863)* 
2 Show 327 ]y and reasonable payment of their carriage is offered [Wvld v Bickford 
(1841) 8 Mice, and \V. 443; 58 R.R. 775), and the sender is ready and willing to pay 
it (Bullen and Leake, 3rd Ed., p. 277); and also provided that the goods are brought 
neither too late for the journey by which they arc to go [see Bickford v. Grand Junction 
Railway, (1S44) 12 Mec. and W. 766) ; nor too long a time before the journey is to, 
begin [Fane x Cotton, 0701) 1 Raym. (Ld.); at p. 652; sec Great Western Railway 
v. Bunch, (1888) 13 App. Cas. 31) . j But the carrier may apparently refuse to take 
goods which will subject him to exceptional - danger [Edwards v. Sherrat (1801) 1 
East 60*, per Hale, C.J.; Morse v. Slue ; (1672) 1 Vent. 238) . Unless otherwise agreed* 
he must deliver within a reasonable, time having regard to th c circumstances of the case 
[Taylor v. Great Northern Railway , (1866) L.R. 1 C.P. 385; Hales v. London and 
North-Western Railway, (1863 ) 4 B. and S. 661) and by thc route which he professes 
to be his route [hosier v. G.W. Ry., (190*) 2 K.B. 306, distinguishing Mallet v 
G.E. Ry., (1899) 1 Q.B. 309; see Ency. of Laws of England, Vol. II, p. 580) A 
carrier is liable for injury arising from negligence in thc execution of his contract to 
carry, unless he has effectively' stipulated that he shall be free from such liability . If 
the contract is one which deprives the passenger of thc benefit of a duty or care which 
he is pnma facie entitled to expect that the Railway Company has accepted, the latter 
must discharge the burden of proving that the passenger assented to thc special terms imposed 
This he may show to have been done either in person or through thc agency of another 
Such agency will be held to have been established when he is shown to have autheyrised 
antecedently or by way of ratification the making of thc contract under circumstances in 
vvhich he mast be taken to have left everything to his a*>cnt. In such a case it is suffi- 
cient to prove that he has been content to accept thc risk of allowing terms to be Vnadc 
without taking the trouble to learn what was being agreed to. In such cases thc Rail- 
way company may infer his intention from his conduct. Where therefore a passenger 
who is to be carried upon special conditions at a reduced fare has allowed terms to be 
mafic for him by an agent the presumption is that the passenger was content to accept 
the risk without enquiring what the terms agreed upon by his agent were. 19 C W N 
905 (P.C.); see also 54 Cal. 430. 


[ 1 4//i February , 1865. 

An Act relating to the rights and liabilities of Common , Carriers. 

Wherf.as it is expedient not only to enable common carriers to limit their 
Preamble. liability for loss of or damage to property delivered 

to them to be carried but also to declare their liability 
for loss of or damage to such property occasioned by the negligence or criminal 
acts of themselves, their servants or agents; It is enacted as follows: — 


LEG. REF. 

ordinary!, dated 1st August, 1864, and for 
Proceedings relating to the Bill, see ibid . * 
Supplement, p. 497, and ibid., 1865, pp. 51, 
64 and 65. • 

Thc Act has been declared to be in force 
in thc whole of British India, except as 
regards thc Scheduled Districts* by the 
Laws Loans Extent Act (XV of 1874), S. 3. 

It has been applied to Upper Burma gene- 
rally (except thc Shan States) by the Burma 
Laws Act (XIII of 1898); Bur. Code, Vol. 
I, but its application to hill-tribes in a hill 
tract is barred by thc Kachin Hill Tribes 
Regulation (I of 1895), Bur. Code. Vol. I; 
and to Chins in thc Chin Hills by thc Chin 
Hills Regulation (V of 1896), Bur. Code, 
Vol. I. It has been applied to the Santhal 
Parganas, by the Santhal Parganas Settle- 
ment Regulation (III of 1872) k S. 31, as 


amended by thc Santhal Parganas Justice 
and Laws Regulation (III of 1899), B. and 
O. Codq. Vol. I. 

It has been declared, by notification under 
section 3 (a) of thc Scheduled Districts Act 
(XIV of 1874), to be in force in thc follow- 
ing Scheduled Districts, namely: — 

Sindh. Sec Gazette of India, 1880, Pt. h 
p. 672. 

West Jalpaiguri, thc Western Hills of 
Darjiling, thc Darjiling Tarai and the 
I>amson Sub-division of the Danihng 
District. See Gazette of India 1881, 1 t. J, 

The’ Districts of Halaribagh, Lohardaga 
(n6w the Ranchi District, sec Calcutta 
Gazette, 1899, Pt. I, p. 44) ; and Manbhum; 
and Pargana Dhalbhum and the Kolhan in 
thc District of Singbhum. Sec Gazette of 
India, 188R Pt. h P- 504. 
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S. 1] 

Short title. 


1 This Act may be cited as The Carriers Act, 

1865. 


LEG. REF. 

The Porahat Estate in the District of Sing- 
bhum. See Gazette of India, 1897, Pt. I» 
p. 1059. 

Kumaon and Garhwal. See Gazette of 
India, 187C*. Pt. I, p. 605. 

The Scheduled portion of the Mirzapur 
District. See Gazette of India, 1878, Pt. I, 
p. 383. 

Jaunsar Bawar. See Gazette of India, 1878, 
Pt. I, p. 382. 

The Districts of Hazara', Peshawar, Kohat, 

• Bannu, Dera Ismail Khan and Dera 
Ghazi Khan. [Portions of the Districts 
of Hazara, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan and the Districts of 
Peshawar and Kohat noiv form the North _ 
IVest Frontier Province, sec Gazette of 
India, 1901, Pt. I, />. 857; and ibid., 1902, 
Pt. I, p. 575; but its application to that 
part of the Hazara District known as Upper 
Tanazcal is barred by the Hazara ( Upper 
Tanazcal) Regulation (II of 1900), Punj . 
and N .-IV . Code.] Sec Gazette of India v 

1886, Pt. I, p. 48. 

The Scheduled Districts of the Central 
Provinces. See Gazette of India. 1879, 
Pt. I, p. 771. 

The Scheduled Districts in Ganjam and 
Vizagapatam . Sec Gazette \of India, 1898 ; 
Pt. I, p. 870. 

The District of Sylhet. See Gazette of 
India, 1879, Pt. I, p. 631. 

1 he rest of Assam (except the North Lushai 
Hills). See Gazette of India, 1897, Pt. I, 
p. 299. 

It has been declared, by notification under 
section 3 (b) of the last-mentioned Act, not 
to be in force in the Scheduled District of 
Lahaul — see Gazette of India, 1886, Pt. I, 
p. 301. 

It has been extended, by notification under 
section 5 of the same Act, to the following 
Scheduled Districts, namely: — 

The Tarai of the Province of Agra. Sec 
Gazette of India, 1876. Pt. I, p. 505. 
Ajmer and Merwara. Sec Gazette of India. 
1877, Pt. I, p. 605. 

It has been repealed as to carriers by rail 
by the Indian Railways Act (IV of 1879). 
bor the Indian Railways Act now in force, 
sec the Indian Railways Act (IX of 1890).’ 


NOTES. 

Sec. 1 : Act is not exhaustive — T i 
Liability of the Common Carriers 

COVER NETD BY THE ENGLISH COMMON Law 
modified by the Carriers Act.— A comm 
earner is subject to two distinct classes 
liability, the one as insurer; in which t 
element of default is absent, the other f 
losses, as he is under an obligation to car 

Tb C r ,n - which that . clement is preser 
ihe Carriers Act modifies this by provide 
that thc l i?biIity as insurer for y p P o r o ° d V 9 ,d * 

mentioned in thc schedule may be limited 

C. C.M. —40 


special contract where the loss is due to 
negligence. 38 C. 28=15 C.W.N. 226. 

Act not affected by Contract Act.— 3 B. 
109; 18 C. 620 (P.C.); 20 I.C. 546=38 M. 
941c=25 JMI.L.J. 162. 

Who are Common Carriers. — Owners of 
sea-going merchant ships (26 C. 562) ; 
owners of steamships plying periodically (3 
M. 107); carrier by water generally (38 M. 
941). See also 28 M. 400. Thc proprietor 
of a motor bus service, which is essentially 
intended for thc carrying of passengers and 
their luggage or goods; if any, cannot be 
regarded as a common carrier so far as 
transport of goods is concerned. If the 
conductor of a bus belonging to such a ser- 
vice on his own reponsibility, accepts a con- 
signment of goods from a person other than 
a passenger undertaking to deliver it to a 
person who would call for the same at a 
specified place, and takes payment for such 
transport, issuing a ticket to thc consignor 
in the same way as to a passenger who has 
luggage, and the consignment miscarries, 
the proprietor cannot be treated as a common 
carrier so as to make him liable for the act 
of the conductor in his employ. The matter 
is one between the consignor and the con- 
ductor, and the proprietor is not responsible 
on any such contract to which he is not a 
party. 17 Mys.L.J. 284. 

As to duties of common carriers under 
the Act, jcf 51 I. A. 28=51 C. 304 (P.C.). 

Liability of Common Carrier. — A com- 
mon carrier does not cease to fill that cha- 
racter if he enters into a special contract 
limiting his liability both under the Carriers 
Act and under the Indian Railways Act. 31 
I.C. 474 — 1 1 N.L.R. 174. Carrier is ordi- 
narily the agent of the buyer not only to take 
delivery but also to assent to appropriation. 

If A common carrier in India 

is liable as an insurer. He is responsible 
for safety of goods entrusted to him except 

her i loss or injury arises from act of God 
or Kings enemies. But this liability may 
be varied by contract. 29 I.C. 260=21 C. 

T Ind,a carriers by sea do not 
thebenefit of the Act. 40 B. 529=33 

• Carncrs V sea for hire are com- 
mon carriers though the Carriers Act of 1865 

does not app i y to them. 3g M 941 The 
duties and liabilities of a common carrier 
governed in India by the principles of 
the bm/lish Common Lazo on the subject 
except where they have been departed from 

Act \ or > the Railways Act 
4l 1 i Where the bill of lading contained 
the clause "At shipper’s risk with option of 
carrying on deck,” and the goods (betel 
eaves ) went bad for want of ventilation, 
neia, that the carrier was not liable in dama- 
?« S, t b^ ,n " exempted by the special clause. 
, -I*C. 939 (1). Stipulations exempting 
the carrier from liability will be held to limit 
his liability as insurer and not his liability 
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[S. 2 


Interpretation clause. 


“common carrier’* 


"Common carrier 


"Person”. 


i. In this Act, unless there be something re- 
pugnant in the subject or context — 

denotes a person, other than the Government, engaged 

in the business of transporting for hire property 

i, ...... ^ rom pl ace to place, by land or inland navigation, for 

all persons indiscriminately: b 

’“person” includes any association or body of 
persons, whether incorporated or not 

2 [* * * * * *] 

3 No common carrier shall be liable for the loss of or damage to property 

delivered to him to be carried exceeding in value one 
hundred rupees and of the description contained in- 
the schedule to this Act, unless the person delivering 
such property to be carried, or some person duly 
authorized in that behalf, shall have expressly declared 
to such carrier or his agent the value and description 
thereof. 3 


Carriers not to be liable 
for loss of certain poods 
above one hundred rupees 
in value, unless delivered as 
such . 


For carrying such pro- 4. Ever}' such carrier may require payment for 

perty, payment may be the risk undertaken in carrying property exceeding in 

carrier Y value <?"* h ™drcd rupees and of the description 

aforesaid, at such rate of charge as he may fix: 

Provided that, to entitle such carrier to payment at a rate higher than his 
Provis o- ordinary rate of charge, he shall have caused to be 

. . exhibited in the place where he carries on the busi- 

ness of receiving property to be carried, notice of the higher rate of charge 
required, printed or written in English and in the vernacular language of the 
country wherein he carries on such business. 


LEG. REF. 

1 Cf. definition in section 3 (39) of the 
General Causes Act (X of 1897). 

2 Repealed by Act X of 1914. 

3 The earlier sections extend to India 
the principle embodied in the Carriers Act, 
1K50 (11 Geo. IV and I Wm. IV, c. 68). 
See Statement of Objects and Reasons quot- 
ed sufira. 

NOTES. 

for nrgligcncc unless negligence is cxprcsslv 
included 17 I.C. 37=6 S.L.R. 103 ( 32 M. 
9* Foil.). The burden of proving absence 
of negligence is on the common carrier, loss 
or damage being deemed prima faric proof 
of negligence. 29 I.C. 260=21 C.L.J. 565. 
In a contract to carry a load from one place 
to another where no fixed route is settled 
upon, the more convenient route may be 
followed though it is a longer one and car- 
riage cost should be calculated on the same. 
11 I.C. 43 (Cal.). The definition of a 

common carrier" in section 2 is framed 
without reference to the extent of his liability. 
31 I.C. 474=11 N.L.R. 174. A carrier in 
jts general sense means a person or company 
which undertakes to transport the goods of 
another person from one place to another 
for hire. 34 M.L.J. 553. Where goods 
have to be carried with the aid of diffe- 
rent agencies to arrive at the destination, the 
carrier with whom the contract is made at 
one end is, in the absence of a contract limi- 


ting his liability to his own transport sys- 
tem, liable for loss or destruction of the 
goods beyond his own system or in conse- 
quence of act done by or default of persons 
other than his own servant. (Ibid.) See 
also 54 Cal. 430=1927 Cal. 394. 

Sf.c. 2. — A licensee of a ferry is a com- 
mon carrier. 50 I.C. 562. As to the posi- 
tion of State owned Railways, see (1937) 
2 Cal. 614. “Indiscriminately,” meaning of. 
See 51 Cal. 304=51 I.A. 28 (P.C.). 

Secs. 3 and 4. — The liability for loss or 
damage is not defeated by the fact that the 
goods delivered as luggage arc in fact mer- 
chandise. 41 Cal. 80. Liability for loss of 
goods in case of through booking by steamer 
and rail. See 11 C.W.N. 1076. On this 
section, see also 44 C. 419; 13 P.R. 1866. 
Early Anglo-Indian Legislation extended to 
India the principle embodied in the Carriers 
Act (1830) (11 Geo. IV and I Wm. IV c. 
68) . See Statement of Objects and Reasons. 
.See aUo 38 C. 28; 10 C. 166 (F.B . ) ; 13 
C.L.R. 342 ; 40 C. 716; 17 B. 417; If C. 39; 
19 C. 538; 18 C. 620 (P.C.). Where a 
passenger in a public lorry who was entitled 
under the rules printed on his ticket, to trans- 
port himself and also to a transport of cer- 
tain luggage without extra c ^f8 cs > r , , * 

luggage (in this case a hold all). Held, that 
the owners of the lorry were common car- 
riers, and so were liable for loss of goods 
entrusted. 1937 A.M.L.J. 56. 
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S. 6] 


The person entitled to re- 
cover in respect of property 
lost or damaged may also 
recover money paid for its 
carriage. 


S. In ejase of the loss or damage to property exceeding in value one 

hundred rupees and of the description aforesaid, 
delivered to such carrier to be carried, when the 
value and description thereof shall have been de- 
clared and payment shall have been required in 
manner provided for by this Act, the person entitled 
to recover in respect of such loss or damage shall 
also be entitled to recover any money actually paid to such carrier in considera- 
tion of such risk as aforesaid. 

6. The liability of any common carrier for the loss of or damage to any 

property delivered to him to be carried, not being of 
the description contained in the Schedule to this Act, 
shall not be deemed to be limited or affected by any 
public notice; but any such carrier, not being the 
owner of a railroad or tramroad constructed under 
the provisions of Act XXII of 1863 1 (to provide for 
. taking l (fad for works of public utility to be construc- 

ted by private persons or companies , and for regulating the construction dnd use 
of works on land so taken ) may, by special contract, signed by the owner of 
such property so delivered as last aforesaid or by some person duly authorized 
m that behalf by such owner, limit his liability in respect of the same. 


In respect of what pro- 
perty liability of carrier not 
limited or affected by public 
notice. Carriers, with certain 
exceptions, may limit liabi- 
lity by special contract. 


LEG. REF. 

1 See now the Land Acquisition Act (I 
of 1894), section 2. 

NOTES. 

Secs. 6 to 8. — A carrier is liable for in- 
jury arising from negligence in the execu- 
tion of his contract to carry unless he has 
effectively stipulated that he shall be free 
from such liability. 19 C.W.N. 905=31 I. 

l- il Nature of negligence for 

which owner of railroad or tramroad liable. 
e>ec 11 M.L.J. 156. Unless there is a con- 
tract to the contrary the consignor cannot 
hold the company with whom he did not 
contract, liable for the loss, when all that is 
complained of, is non-feasance . 34 M.L.J. 

553—45 I.C. 485. Where there is an agree- 
ment between two companies constituting one 
as the agent of the other and both arc work- 
ing for joint benefit, either company may he 
sued. (Ibid.) Goods consigned to a Rail- 
way Company for carriage were, during 
transmission, destroyed by a severe cyclone. 

, in a suit for value of the goods that 
the company was not liable. 38 I.C. 702 
*— 2a C.L.J. 37. When an extraordinary 
cause co-operating with the negligence of a 
person produces injury to some other 

ftWV ".cogent person is not liable. 
it bid.) Liability of railway in case of loss 
ot goods by fire caused by erroneous descrin- 
tion of goods. See 3 B. 120; 3 B. 109- 5 
B. 371; 13 P.R. 1866 ; 28 M. 400* 17 
445; 11 1 C.W.N 1076. Burden of proof as 
to negligence. 24 C. 786; 1 CAV.N 200- 
> C. 398; 24 C. 786. A contract of car- 

'K ? y * sh, PP' n g company is at an end 
"hen it delivers the goods to the Port Com 

X S rX erS - , 41 CaK 7 , 03= 7 25 I C - 885 ‘ Wh£ 

thcr the goods are to be delivered to the con 

<l^ n %umc' S H nm 'i 0r at ,he tcrm! ™'i°n of 
^ Cy Spends on agreement and on 
t ic usual course of business. 44 I.C. 401 


=20 Bom.L.R. 591. It is the duty of the 
consignee to ascertain when the goods will 
arrive^ and to be ready to take delivery. 41 
Cal. 703. At the time of delivery, ’a Rail- 
way Company is not bound to give after 
rc-wcighing a certificate of shortage. Refusal 
on the part of the consignee to take delivery 
in consequence of the refusal to give a cer- 
tificate is sufficient to throw the loss arising 
from deterioration of the goods on the con- 
signee. 45 I.C. 933=22 CAV.N. 902. The 
act of the company in sending out notice of 
arrival and issuing a delivery order to a 
person, whom they bona fide believed to be 
the person entitled to the goods was not an 

4 ^ r;? 1 " l'm‘ Ch w tl ! ey C"UM be made liable. 
41 Cal. /03. Notice of suit and liability for 

J? SS ^ cfore suit: sce 8 C.L.J. 192- 41 I 
9 .’., 9 19 • Waiver of notice. 38 C 50 
Where freight is paid in advance for the 

p . ood f by sea to a shipowner, 
he gets it absolutely and the shipper of goods 
cannot recover it. 44 Mad. 145=40 M L. I. 

• A . ! n a contract of carriage 

agreeing to hold the carriers indemnified from 
and against all claims which may be insured 
against them nevertheless is governed by S. 

< and does not relieve the carriers of liability 
ansmg from the negligence of their servants, 
i is not a separate contract of indemnity 

^ P ?i7t ° f t ! 1c contract of carriage. 38 Cal. 

Where by a special contract, a Steamer 
company common carriers, were exempted 
rom liability for any loss or damage, unless 
i arose from their negligence or criminal 
act ot their servants or agents, the loss of 
gootls is f>nnia facie evidence of negligence 
and burden is on them to prove that loss must 
have been occasioned otherwise than by the 
negligence or criminal act of themselves, 
their servants or agents. 40 Cal. 716=19 
I.C. 245 — 17 C.W.N. 633. Where, by an 
arrangement with Railway Company, goods 
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Liability of owner of rail- 
road or tramroad construct- 
ed under Act XX 11 of 1863, 
not limited by special con- 
tract. In what case owner 
of railroad or tramroad 
answerable for loss or 
damage . 


V. The liability of the owner of any railroad or tramroad constructed 

under the provisions of the said Act XXII of 1863, for 
the loss of or damage to any property delivered to him 
to be carried, not being of the description contained 
m the Schedule to this Act, shall not be deemed to 
be limited or affected by any special contract; but 
the owner of such railroad or tramroad shall be 
liable for the loss of or damage to property delivered 
to him to be carried only when such loss or damage 
shall have been caused by negligence or a criminal act on his part or on that 
of his agents or servants. 

anything hereinbefore contained, every common 
carrier shall be liable to the owner for loss of or 
damage to any property delivered to such carrier to 
be carried where such loss or damage shall have 
arisen from the 2 (* *) criminal act of the carrier or 

any of his agents or servants 2 [and shall also be liable 
to the owner for loss or damage to any such property other than property to 
which the provisions of section 3 apply and in respect of which the declaration 
required by that section has not been made, where such loss or damage has 
arisen from the negligence of the carrier or any of his agents or servants], 

9. In any suit brought against a common carrier for the loss, damage or 

non-delivery of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff to prove 
that such loss, damage or non-delivery was owing to 
the negligence or criminal act of the carrier, his ser- 
vants or agents. 

10. No suit shall be instituted against a common carrier for the loss of, or 


. . — — o 

8. Notwithstanding 

Common carrier liable for 
loss or damage caused by 
neglect or fraud of himself 
or his agent. 


Plaintiffs, in suits for loss, 
damage, or non-delivery, 
not required to prove negli- 
gence or criminal act. 


LEG. REF. 

1 Section 7 (so far as it relates to rail- 
ways) has been repealed by the Indian Rail- 
ways Act (IX of 1890), Cii. VII, S. 72. 

2 The words “negligence or" were omitted 
and the words within brackets at the end 
of the section were added by Act XIII of 
1921, section 2 ( 1 ) . 

1 Section 10 was added by the Indian 
Carriers Act (X of 1899), S. 2. The origi- 
nal section was repealed by the Indian Rail- 
ways Act (IX of 1890). That section ran 
as follows : — 

Nothing in this Act shall affect the provi- 
sion contained in the ninth, tenth, and ele- 
venth sections of Act XVIII of 1854 (relat- 
ing to Railways in India).” 

NOTES. 

delivered to it were to he transported by a 
Steamship Company and the goods were des- 
troyed on board a steamer, held that, although 
t crc .was no contract between it and the 
plaintiff, the Steamship Company was never- 
thclcss liable as a common carrier for the 
loss. 47 Cal. 6=23 C.W.N. 998. 

.. , . ,, : L 0F Lading. — Special clause against 
liability— Shipper cannot sue. 62 I.C. 709 
=30 M.L.T. 18 (H.C.). 

Srxs. 8 and 9. — The Act makes a com- 
mon carrier liable to the owner of the goods 
as such though not as insurer. 47 Cal. 6. 
But see 60 Cal. 879. The loss or damage to 
the goods is prima facie proof of negligence 


and under S. 9 the burden of proof as to 
the absence of negligence is thrown upon the 
common carrier. 41 Cal. 80. The onus 
of proving negligence of the carrier is not 
upon the plaintiff. (/hid.) Contract ex- 
onerating carrier from liability for negligence 
of servants invalid. 59 C. 472=19 32 C. 
344. 

Carrier's Liability. — The licence granted 
to a lighterman required him to give the 
benefit of his services to all persons who may 
require them, subject to his having reason- 
able ground for refusal. He entered into 
contracts for the carriage of goods with a 
steamship and gave an indemnity for safe 
carriage, but lie was not prevented from en- 
tering into other contracts. Held, that the 
licensee was a common carrier and, where he 
does not! carry safely, he is liable for the loss 
on the footing that he is an insurer of the 
goods. The owner of the goods can sue him 
and it is no answer to say that there is no 
privity of contract between him and the 
carrier. 60 Cal. 879=37 C.W.N. 559=1933 
Cal. 735. Injuries to goods — Through hook- 
ing of goods — Negligence — Onus of 
Non-feasance and misfeasance. 47 Cal. 6. 
Goods delivered to Steamship Co.-— Carriage 
by Railway Companies — Loss during transit 
in railway — Liability of Steamship ., f 0, x T" 

Burden of proof. 54 Cal. 430 —31 C.W.N. 
358. 

Sec. 10.— In order to maintain a suit for 
damages for short delivery against a com- 
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Notice of loss or injury injury to, goods entrusted to him for carriage, unless 
to be given within six notice in writing of the loss or injury has been given 
months. to him before the institution of the suit and within 

six months of the time when the loss or injury first came to the knowledge of 
the plaintiff. 

HI. The Provincial Government may, by notification in the Official 

Gazette, add to the list of articles contained in the 
Schedule to this Act, and the Schedule shall, on the 
issue of any such notification, be deemed to have 
been amended accordingly. 


Power to Provincial Gov- 
ernment to add to the 
Schedule . 


SCHEDULE 


Gold and silver coin. 

Gold and silver in a manufactured or un- 
manufactured state. 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinkets. 

Bills and hundies. 

Currency notes of the Central Government 
or notes of any Banks, or securities for 
payment of money, English or Foreign. 

Stamps and stamped paper. 

Mapsi prints, and works of art. 

Writings. 

Title-deeds. 

Gold or silver plate or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanufactured 
state, and whether wrought up or not wrought 
up with other materials. 

Shawls and lace. 


Cloths and tissues embroidered with the 
precious metals or of which such metals 
form part. 

Articles of ivory; ebony or sandalwood. 

a [Art pottery and all articles made of 
marble. 

Furs. 

Government securities. 

Opium. 

Coral.. 

Musk, Itr, Sandal wood oil and other 
essential oils used in the preparation of itr 
or other perfumes. 

Musical and scientific instruments. 

Feathers. 

Narcotic preparations of hemp. 

Crude India-rubber. 

Jade^ jade-stone and amber. 

Gooroochand or Gooroochandan. 

Cinematograph films and apparatus. 

Zahir Mohra Khatai.] 


THE CASTE DISABILITIES REMOVAL ACT (XXI OF 1850) 

EFFECT OF SUBSEQUENT LEGISLATION.— Short title given bv Act XIV 1*97 
Declared in force — throughout British India except as regards the Selw»,i..ini tv 
tricts Act XV of 1874, section 3; in the Sonthal Parganas, Reg m of 1872 Sin \ 1S * 
amended by Reg. Ill of 1899, section 3. B 1 or 18 section 3, as 


LEG. REF. 

^1 Section H was added by Act .XIII of 

2 Added by Notification No. 5299 dated 
October, l<j(22. Sec Gazette of India, 
1922, Pt. I, p. 1235. 

NOTES. 

mon carrier, a notice of claim under S. 10 
must be given, even though the carrier came 
to know of the claim aliunde within six 
months’ time and had no difficulty in tracing 

S e S?° d S.V 41 IC 919=27 C.L.J. 294 ; 38 
Vp Mi.. 1 he essential of a good notice under 

o. 10 is that it should reach the person who 
is liable to make good the loss. 54 Cal 430 
=31 C.W.N. 358=1927 C. 394. 

Pi.rading Notice. — In a suit against per- 
sons alleged to be common carriers within 
the meaning of the Carriers Act for the loss 
or injury to goods entrusted to them for 
carriage, it is not necessary for the plaintiff 
as in the case of S. 80, C.P. Code, to ex- 
pressly state in the plaint that he has issued 


a notice under S. 10, Carriers Act Such 
an averment is implied under O. 6, R 6 

deny in°thei ll IS f ° r the defe ndants to 
deny m their written statement according to 

or* to’ raisp 2 .’b Ha i th< ? I™ common carriers 
Where h/v?^° f . ,he absence of notice - 

them to nr ^ a ' i° do So> onus >s on 
KcIoTl care t0 . show that they took 

goods Per n C S rna ^ e of t,lc Plaintiff’s 
Pkdnt thJ A UttkI f y > J — An ferment in 
amount i demand ^ . we re made for the 

^hkh is Lf a T a ^ e /L a,mcd but to no avai1 ’ 

sufficient ! denied by the defendants, is a 
• ufhcient compliance with the provisions of 

written c» • Ioreove J‘ failure to raise in the 
no ice T ent the plca of the absence of 

defen f Gm° UI J !u t0 wa,ver on the part of the 
under Q io f - hc proof of n °tice. The notice 
, r f i ? ot a P art of cause of action 

1 L h f S u lt but r ,S mcre, y a condition- which 
he K u. pcr , fo r. I E ed before the suit could 
be brought and differs in that respect from a 

^R C p UndCr ,J- 80 > CP * Code - A.I.R. 
1938 Rang. 437. 
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•• , . ... .. . 7, t ^ tuiigiuuiuHj uuu caste ana other 

religious usage and institutions, the laws of the Koran with respect to Mahomedans and 

th 0, „ ,,£ SI, aster with respect to Gentus (Hindus) shall he invarinWy ndhcre? o' ? 
Moulv.es or Brahmins were directed to attend the Courts for the purpose of expounding 
the law and gmng assistance ,n framing the decrees. The principle laid down by thS 
above rule of Warren Hastings was recognised and confirmed by the code of regulations 
issued by the Government of Bengal in 1780, as also by the British Parliament 1881 

by the provision contained in section 18 of 21 Geo. Ill, c. 70. Enactments to the same 
effect have been introduced into numerous subsequent English and Indian enactments \ 
Bengal Regulation of 1832 t VI I of 1832). whilst re-enacting tie S of wl™en Ha t 
tings whirl, had been embodied ,n previous regulations qualified their application by a 
provision which attracted little attention at that time, but afterwards became the subject 
of considerable discussion. It declared that these rules are intended and shall be held 
to apply to such person as bona fide professes those religions at the time of the application 
of the law to the case, and were designed for the protection of the rights of such pereons 
not for the deprivation of the rights of others. Where, therefore, in any civil suT the 
pnrties to such suits may be of different persuasion, where one party shall lie of the Hindu 
nnd the other of the Mahomedan persuasion, or where one or more ,,f the parties to 
such suit shall not be either of the Mahomedan or Hindu persuasion the laws of those 
religions shall not 1*- permitted to operate to deprive such party or parties of any pro- 
perty to winch, but for the operation of such laws they would have been entitled In 
all such cases he decision shall lie governed by the principles of justice and equity and 
this provision shall not lie considered as justifying the introduction of tide Eng hs'h dr 

,h0 uppl'Cation to such cases of any rules not sanctioned by those 
pnneiplos In the year 1S.,0 tho Government of India passed the law (XXI of 1850} 
of which the object was to extend the principle of this regulation throughout the terri- 
tor.es subject to the Government of the East India Company. This Art, which was 
at tho hme of its passing. known ns the Lex Loci Act. excited considerable opposition 
among orthodox Hindus as unduly favouring converts and has been criticised from the 
Hindu po.nt of view with respect to its operation on the guardianship of children in a case 
^her? °n- of two parents had been converted from Hinduism to Mahomcdanism. It 
w.ll have been observed that Warren Hastings’ rule and tho enactment based upon it apply 
to Hindus and Mahomedans. There are. of course, many natives of India who are neither 
Hindus nor Mahomedans, such as the Portuguese and Armenian Christians, the Pnrsis 

!*;• •I*'" 9 ' t»ie Huddl.'sts Of Burma and elsewhere and the .Tews. The tendency 

n ;’ mir s or ; h ; has been to apply to these classes the spirit of Warren 

Hastings rule nnd to leave them ,n the enjoyment of familv law. except so far as thev 

a 7 , 8ko ", n Z 1 to place themselves under English Law.” (Se r Ilbert's Govern- 

Loci \ot nn l , ’- 2n< E( ’’ 1? * 07 ’ PP- 323 ; 32J> ) Thia Act was originally known ns the Lex 

Loci Act. an. 1 is even now generally cited under the same designation. The title is how- 

dr odd" I n,, '?jr r .'l T -7 s P r °p; rl >; a PP Ii0 ' 1 to thp provisions which were sul.sequentlv 

of lords in 18^ t, 7' Mr ‘ Car " cron boforP * bp Committee of the House 

of Lords in 18., 2, Tlbert s Government of Indio, 2nd Ed., 1007, p. 328 Note.) 

THE CASTE DISABILITIES REMOVAL ACT (XXT OF 1850).' 

. [11 th April, 1850. 

An Act for extending the principle of section 0. Regulation VI T, 1832, of the 
Jsengal (ode throughout the Territories subject to the Government of the 

Whereas it is enacted by .section 0, Regulation VII, 1832, of tho Bengal 


01 LEO. REF. 

'Short title, “The Caste Disabilities Re- 

TiHci a C ’ ?SS ” J Ce the Short 

Act * 1897 (XIV of 1897). 

* , 1 18 A . Ct , hn8 _ bp °? declared to be in force 

l . ( r h ° e b 0f ,? riti8h Tn din, except ns re- 
gards Hie Scheduled Districts, by the Laws 

LocaJ 3 Extent Act, 1874 (XV of 1874), sec- 

If h p B I^n declared i n force in the Son- 
tbn / f1 Eargnnns by the Sontlml Pnrganas 
Settlement Regulation (m of 1872), section 
3 as amended by the Sontlml Parganas Laws 
and Justice Regulation, 1899 (III of 1899). 
J*- & O. Code, Vol. I. 


It has been declared, by notification under 
section 3 (a) of the Scheduled Districts Act, 
1874 (XIV of 1874), to be in force in tho 
following Scheduled Districts, namely: — 
Sindh, 8co Gazette of India (1880) Pt. I, p. 
072. 

West .Tnlpniguri, see Gazette of India, 1881, 
Pt. I, p. 74. 

Tiio Districts of Haznribagh, Lolmrdngn 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44); and Mnn- 
bhum; ami Pnrgnna Dhnlbhum nnd the 
Kolhnn in District of Singbhum, see 
Gazette of India, 1881, Pt. T, p. 504. 
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The Caste Disabilities Removal Act (XXI of 1850). 

Code 1 that “whenever in any civil suit the parties to 
such suit may be of different persuasions, when one 
party shall be of the Hindu and the other of the Muhammadan persuasion, or 
where one or more of the parties to the suit shall not he either of the Muham- 
madan or Hindu persuasions, the laws of those religions shall not be permitted 
to operate to deprive such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled; and whereas it will be 


LEG. REF. 

The Scheduled portion of the Mirzapur Dis- 
trict, see Gazette of India, 1879, Pt. I, p. 
383. 

Jaunsnr Bawar, see Gazette of India, 1897, 
Pt. I, p. 382. 

The Districts of Peshawar, Hazara, Ivohat, 
Banu, Dera Ismail Khan and Dera Gliazi 
Khan. (Portions of the Districts of Haza- 
ra, Banu, Dera Ismail Khan and Dera 
Gliazi Khan and the Districts of Pesha- 
war and Kohat, now form the North-West 
Frontier Province, see Gazette of India, 
1901, Pt. I, p. 857, and ibid., 1902, Pt. I, 
p. 575; but its application has been barred 
in that part of the Hazara District known 
as Upper Tanawal, by the Hazara (Upper 
Tanawal ) Population (II of 1900), S. 3, 
Punjab and N.-W . Code), sec Gazette of 
...India, 1886, Pt. I, p. 48. 

The District of Lahaul, see Gazette of India, 
1886, Pt. I, p. 301. 

The Scheduled Districts of the Central Pro- 
vinces, sec Gazette of India, 1879, Pt. I, 
p. 771. 

The Scheduled Districts in Ganjam and 
Vizngnpatnm, seo Gazette of India, 1898, 
Pt. I, p. 870. 

Coorg, see Gazette of India, 1879, Pt. I, p. 
747, 

The District of Svlhet, seo Gazette of India, 
1879, Pt. I, p. 631. 

The rest of Assam (except the North Lusliai 
Hills), see Gazette of India, 1897, Pt I. 
p. 299. 

The Porahat Estate in the Singhhum Dis- 
trict, see Gazette of India, 1897, Pt. I, p. 
1059. 

It has been extended, by notification under 
section 5 of the last-mentioned Act, to the 
following Scheduled Districts, namely : — 
Upper Burma generally (except the Shan 
States), see Gazette of India, 1898, Pt. I. 
p. 89 and 1899, Pt. I, p. 98. 

Kumoan and Garhwal, seo Gazette of India, 
1876, Pt. I, p. 606. 

Tho Tarai and the Province of Agra, see 
Gazette of India, 1876, Pt. I, p. 505. 

1 Bengal Regulation Act VII of 1832 was 
repealed by tho Bengal Civil Courts Act (VI 
of 1871) which was repealed by Act XII of 


NOTES. 

This Act is not retrospective. 4 A.l 
36 *>. As to effect of conversion before 
Act on rights of inheritance, see 21 M 1 
045-15 C.W.N. 545=35 A. 356 (P.C.). ’ 

79 8 £T E c^ Acrr — Se e 23 M. 171 ; 1 Bom. 5 
3 L9 a1 ' 871 i *6 L.W. 772. Regulation VD 
1832 or Act XXI of 1850 held to be a r 


cable to the Province of Oudh from the date 
of annexation at the earliest, that is the year 
1856. 4 O.W.N. 1243 = 1928 Oudh 138. 

Object of tup: Act. — 19 W.R. 367 (406); 
construction of this Act (ibid.); conflict to 
bo avoided in construing Act 77 P.R. 1907; 
11 A. 100. 

Application of Act. — Act applies t<> all 
cases of ex communication from caste — Cause 
of excommunication being immaterial. 2 
N.-W.P. 446; ex-communication of Hindu 
widow for unchastity causes no forfeiture of 
rights. 1 B. 559; 32 C. 871; 19 W.R. 367 
(379), Application of Act to heirs of con- 
vert. See 21 P.L.R. 1903; 32 C. 871; 11 A. 
100; 57 I.A. 313 = 60 M.L.J. 275 (P.C.); 

1935 Oudh 301. Change of religion — Effect 
on guardianship of minor children — Inappli- 
cability of rule in Jammu and Kashmir. See 
41 P.L.R. J. & K. 33. 

Act applies only for the benefit of the 
person who changes his religion. In other 
words, when once a person has changed 
his religion and changed his personal law, 
that law will govern the rights of succession 
of lus children. 160 I.C. 48 = 1936 AX.J. 
488 — 1936 A. W.R. 198 = 1936 All. 202. 

Effect of the Act.— Act XXI of 1850 
Becures after apostasy the same rights to 
individuals in property as they enjoyed be- 
fore apostasy. 31 I.C. 476 = 98 P.R. 1915. 
beet ion i merely removes the personal dis- 
ability of the person who lia s changed his 
religion from enforcing his rights which ho 
possessed prior to tho change. It does not 

., dowi ? that if n «y ancestor of the pro 
pos it us in any degree of ascent has changed 

S 0n Ac i would a PP ] v in deter- 

mining the status of an heir to such a pro- 

T 'r J™ 0 ™ 1 of th « P^alty which 
ho preamble bears out is clearly intended 

enrred H ° f the ^rt v who ha s in- 

Act t l PCna r y ?. nd not f or others. The 
claimant of a PP 1 J catl .® a to a case where the 
the ntiior i ri £^* 8 . O'tlier of one class or of 
been pw l i neither renounced nor has 
relifrinn U e< ^»/ r0m the communion of anv 

OWN 1 °L, b T^ 0 dc P rived of caste. 4 

hv 1 243= 928 °- U38. Degradation 

doPS not dissolve marriage 
S 9 M - 4(56 (470) ; 18 C. 

pi’ 23 M * 171 i 25 B - 644; 49 

4 B - 33 «; 4 M. 243; 8 M. 169; 
^«irroi 300; ns to restitution of con- 
jugal rights, see 8 A. 78. Hindu widow 
-marrying after conversion — Effect on her 

?B? t8 or f 1 ,nhcritance - 23 M.L.J. 81; 19 C. 

ix- j ^66. ^ oos Tlot usage 

or Hindu temple or other religious institu- 

A l or- x 13 M - 293 i 13 T * A - 1Q 5; H M.I.A. 

Loss of caste does not involve loss 
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beneficial to extend the principle 
subject to the Government of 
follows : — 


of that enactment throughout the territories 
the East India Company; It is enacted as 


1. So much of any 


law or usage now in force within the territories 
subject to the Government of the East India Com- 
pany as inflicts on any person forfeiture of rights or 
property, or may be held in any way to impair or 
afreet any right of inheritance, by reason of his oi- 
lier renouncing, or having been excluded from the 
4 ii, . communion of, any religion, or being deprived of 

ttiirte, shall cease to be enforced as law in the Courts of the East India Com- 
pany, and .n the Courts established by Royal Charter within the said territories. 


L;i " or usage which in- 

flicts forfydture of, or 
afreets, rights on change of 
religion or loss of caste to 
cease to be enforced 


THE INDIAN CENSUS ACT (XXIV OF 1939). 

.... . [2Gth. September, 1939. 

-In Act to provide for certain matters in connection with the taking of 

the census. 1 

Whereas it has been determined to take a census of British India during 

flu jeai 1)41, and \\ herons it is expedient to provide for certain matters in 
connection with the taking of such census; * 111 

It is hereby enacted as follows: — 


Short title and extent. 


1. (1) This Act may be called The Indian 

f exsi's Act, 1939. 


notes 

f A K Vin nf iT ,!L m r‘'.' al,ip - 107 P r - B - ™01 

I A. .>49. 14 M.r.A. 309; 28 A 233- 
right to give Hindu son in adoption. 25 1 

1 ,“ A ronvort or outcaste froi 
Hindu religion retains his right of inhere 

‘T* '', hothor tho ri K ht accrues before r 

ex4n«,inl° ; 0nv0rs,on t0 another religion r 
exclusion from caste. .3 I» ;i t. 152. Oourl 

in India should refuse to interfere with th 

of en U »; „ / 1 : w,f h the ileciHior 

of enste panehayats provided they are n< 

opposecl to natural justice. 23 I.C. 301 = 
‘ o52 \ Ca ste panehayats deal wit 

ft ? ,H ? h . n8 r , 23 Ic - 3n,=i2 a l - 

- < ,r of m2 > “‘1 of Act XX 

H Julitin^ "t Ch ‘ho principles of th 

Re^ulaHon to the whole of British India 

a lv to set aside the provisions of Hind 

ettn or ix f ""’i” ,'ho renunciation of rcl 

forfaitur. tn” fr ° m CT8t0 bv 0”forcin 
forfeiture of the property of tho convert 

« v'l » CWN - 548= 

4n5nf • 4 8 * 45 fPC) - A Hindu Who wr 

to MiAomef °- Wlth - his ROn hocnmo » c °nvc, 
to M homedan.sm in 1845 and died in 185 

His son having predeceased him. Held. thr 

he convert s son who remained Hindu di 

ZJsnr nny , onf °. r r ribie t© h 

8 mre In the joint family propert 

tranlrti"^ 6 ♦ C0 V e* lh er assert in himself c 

“ 8 he,rs for ‘’nforeement in 
' , Court . of Ju8ticc - (Ibid.) Coi 
^ion by a Hindu wife to Mnliomedanifli 
“ight of succession. See 21 L.W. 41 
at 431. A Hindu son is entitled to inhor 


the property of hip father who was convert- 
ed to Mahomedanism. Sec 27 I.C. 357 = 
8 S.L.R. 155 (11 A. 100. Foil.);’ 38 I.A. 
87; 23 M. 171; 21 C. 097. Ref.; 1927 M. 
/2. Conversion of one member of Hindu 
family— Coparcenary right of— Survivor- 
ship put an end to. 26 L.W. .361 = 1927 M. 
88.3—105 I.C. 200. As to burden of proof, 
Sec 27 I.C. 357. * 

I he Caste Disabilities Removal Act 1ms 
abrogated the rule of Mahomcdnn Law by 
which a non-Muslim is excluder! from suc- 
cession to a Muslim. 1 Lnh. .376. When a 
convert to Christianity leaves descendants 
behind him, they cannot, as reversioners 
claim the estate of a deceased Hindu, as tho 
provision for removal of disabilities under 
tlie above Act applies only to the apostate 
and does not extend to hip descendants. 40 
M. 1118 (11 A. 100, diss. from). See also 
98 I.C. 867 = 24 L.W. 675 = 1926 M.W.N* 
052. A convert’s son must be put in tho 
position in which he would have been, if his 
father had not changed his religion. 27 I.C. 
357 = 8 H.L.R. 155. The fact of the vendees 
being Christians did not deprive them of 
their rights of succession to the vendors who 
being Christ innp were converted to Islam. 1 
Lnh. 376. Apostasy from Hinduism does 
not cntitlo a member of a Malabar tarwnd 
to claim partition of the property and deli- 
very to him of his share, under the Removal 
of Caste Disabilities Act. Tho effect is not 
to enlarge tho convert’s interest in nny pro- 
perty Or to get rid of nny condition or res- 
triction to which it was originally subject. 
44 M. 801=41 M.L.J. 243 (F.B.). 
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(2) It extends to the whole of British India. 

2. (1) The Central Government may appoint a Census Commissioner to 

supervise the taking of the census throughout 
Btaff >P ° mtIUent 01 CCnSUS British India, and Superintendents of Census Ope- 
rations to supervise the taking of the census within 

the several Provinces. 

(2) The Provincial Government may appoint persons as census-officers 
to take, or aid in, or supervise the taking of, the census within any specified 
local area. 

(3) A declaration in writing, signed by any authority authorised by 
the Provincial Government in this behalf, that any person has been duly ap- 
pointed a census-officer for any local area shall be conclusive proof of such 
appointment. 

(4) The Provincial Government may delegate to such authority as it 
thinks fit the power of appointing census-officers conferred by sub-section (2). 

2f. The' Census Commissioner, all Superinten- 
Status of census authori* dents of Census Operations and all census-officers 
ties as public servants. shall be deemed to be public servants within the 

meaning of the Indian Penal Code. 

Discharge of duties of 4. (1) (a) Every officer in command of any 

census-officer in certain body of men belonging to His Majesty’s naval, mili- 
cust3, tary or air forces or of any vessel of war, 

(b) every person (except a pilot or harbour-master) having charge or 
control of a vessel, 

(c) every person in charge of a lunatic asylum, hospital, workhouse 
prison, reformatory or lock-up or of any public, charitable, religious or educa- 
tional institution, 

id) every keeper, secretary or manager of any sarai, hotel, boarding- 
house, lodging-house, emigration depot or club, b 

. ■ , (e) every manager or officer of a railway or any commercial or indus- 

trial establishment, and 

takW ( 5^ Cry occu P ant of imm »yable property wherein at the time of the 
idKing ot the census persons are living, — 

Provin i ifp required h / the Distri f . Magistrate or by such authority as the 

i ro\ incial Government may appoint in this behalf, perform such of the duties 
Of a census-officer m relation to the persons who at the time of the t-akinsr of 
the census a re under his command or charge, or are inmates of his house o - 
aie present on or in such immovable propertv, or are emnWoH i • ’ 

S ueh Magistrate or authority may, by Ivitt^n order, Z-eet h,m ’ ““ 

(2) All the provisions of this Act relating to census nffirmm, i, n i 
80 tar as may he, to all persons while performing such duties under t! n r 
^nd any person refusing or neglecting to perform anv ^ i 1 i 

section he is directed to perform shall be deemed to li‘ 1V n , ^ which under this 
under section 187 of the Indian Penal Code 4 comiT iitted an offence 

5. The District Magistrate, or such authority as the Provincial Govern- 

Power to cull upon cer- , / a PPomt in this behalf for any local area, 

u.n persons to give assist- ^ written order which shall ‘have effect 

local* GXtent ot ‘ his district or of such 

(a) all owners and occupiers of land ma £ v?* Cad ^ pori — 
assignees of land-revenue, or their agents and ^^ 618 ’ and farmers and 

ritie3 servtnte of S a " d °‘ her 1<>Cal auth °- 
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to give such assistance as shall be specified in the order towards the taking of 
a census of the persons who are, at the time of the taking of the census, oiAhe 
lands of such owners, occupiers, tenure-holders, fanners and assignees, or with- 
in the areas for which such local authorities are established, as the case may 
be, and the persons to whom an order under this section is directed shall be 
bound to obey it and shall, while acting in pursuance of such order, be deemed 
to be public servants within the meaning of the Indian Penal Code. 

G. (1) A census-officer may ask all such questions of all persons within 
... , limits of the local area for which he is appoint- 

obligat tan °to f as - •?>' instructions issued in this behalf by the 

. b . Provincial (.overnmcnt and published in the offi- 

cial Gazette, he may be directed to ask. 

(2) Every person of whom any question is asked under sub-section (1) 
shall be legally bound to answer such question to the best of his knowledge or 
belief : 

Provided that no person shall bo bound to state the name of any female 
member of his household, and no woman shall be bound to state the name of 

her husband or deceased husband or of any other person whose name she is 
forbidden by custom to mention. 

7. Every person occupying any house, enclosure, vessel or other place 
Occupier to permit access ^ I;l ^ allow census-officers such access thereto as 

and affixing of numbers. they may require for the purposes of the census 

and as, having regard to the customs of the coun- 
try, ma\ he reasonable, and shall allow them to paint on, or affix to, the place 
such letters, marks, or numbers as may he necessary for the purposes of the 
census. 

8. (1) Subject to such orders as the Provincial Government may issue 

Occupier or manager to * n behalf, a census-officer may, within the local 
fill up schedule. area for which he is appointed, leave or cause to he 

left, a schedule at any dwelling-house or with the 
manager or any officer of any commercial or industrial establishment, for the 
purpose of its being filled up by the occupier of such house or of any specified 
part thereof or by such manager or officer with such particulars as the Provin- 
cial Government may direct regarding the inmates of such house or part 
thereof, or the persons employed under such manager or officer, as t he ease 
may be, at the time of the taking of the census. 

(2) \\ hen such schedule has been so left, the said occupier, manager or 
omcer, as the ease may be, shall fill it up or cause it to be filled up to the best 
o his knowledge or belief so far as regards the inmates of such house or part 
thereof or the persons employed under him, as the ease may be, at the time 
a oresaid, and shall sign his name thereto and, when so required, shall deliver 

u* schedule so filled up and signed to the census-officer or to such person as 
the census-officer may direct. 

9. («) Any census-officer or any person lawfully required to give assist- 

Penaltics. mice towards the taking of a census who refuses or 

neglects to use reasonable diligence in performing 
any duty imposed upon him or in obeying any order issued to him in accord- 
ance' with this Act or any rule made thereunder, or any person who hinders 
or obstructs another person in performing any such duty or in obeying any 
such order, or 

(b) any census-officer who intentionally puts any offensive or improper 
question or knowingly makes any false return or, without the previous sanc- 
tion of the Central Government or the Provincial Government, discloses any 
information which he has received by means of, or for the purposes of, a cen- 
sus return, or 
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(c) any person who intentionally gives a false answer to, or refuses to 
answer to the best of his knowledge or belief, any question asked of him 
by a census-officer which he is legally bound by section b to answer, or 

( d ) any person occupying any house, enclosure, vessel or other place 
who refuses to allow a census-officer such reasonable access thereto as he is 
required by section 7 to allow, or 

(e) any person who removes, obliterates, alters or damages before the 
31st day of March, 1941, any letters, marks or numbers which have been paint- 
ed or affixed for the purposes of the census, or 

(/) any person who, having been required under section 8 to till up a 
schedule, knowingly and without sufficient cause fails to comply with the pro- 
visions of that section, or makes any false return thereunder, — 

shall be punishable with fine which may extend to two hundred rupees. 

10. No prosecution under this Act shall be instituted except with the 
Sanction required for P re vious sanction of the Provincial Government or 

prosecutions. 'd an authority authorised in this behalf by the 

Provincial Government. 

11. Nothing in this Act shall be deemed to prevent any person from being 

Operation o£ other laws EE*"** ™? er any other law for any act or 
not barred omission which constitutes an offence under 

this Act : 

Provided that no such prosecution shall be instituted except with the 
previous sanction referred to in section 10. 

12. No Court inferior to that of a Presidency Magistrate or a Magistrate 

Jurisdiction. of the second class shall try, whether under this 

... . „ , or under any other law, anything which con- 

stitutes an offence under this Act. 

13. No person shall have a right to inspect any book, register or record 

n . . made by a census-officer in the discharge of his 

op® M to d i n .p , ecti C „rnot it <f d^cml under sec- 

missiblo in evidence Uo11 and notwithstanding anything to the con- 

. , , ‘ trary in the Indian Evidence Act, 1872 no entry 

m any such book, register, record or schedule shall be admissible as evidence 
m any civil proceeding whatsoever or in any criminal proceeding other than 

a prosecution under this Act or any other law for any act or omission which 
constitutes an offence under this Act. . wmcn 

14. Notwithstanding anything in any enactment or rule with respect to 

the mode in which a census i s to be taken in anv 

o£x?vz rs “f slrf ip /‘ att ‘ h r ty > - 

taking census in munici- ... Supei mtuident ot Census Operations 

polities. ° r "' lth sach other authority as the Provincial 

the time appointed for theT^f ** « 

year 1941, cause the census of the muniripaldT'Vbe^ken IfJl d T!" g th ? 
by any method authorised by or under this Act ° " Wh ° lly OT in part 


15. Notwithstanding anything in any enactment or rule in regard to 
Power in .regard to ex- “un'dpal, local, union or village funds the Pro 

PeMM - n ; la ^Tf~ Ina ' V di r-t that n thc ; h hoir r o°r 

. I t of any expenses incurred for anything 


NOTES. 


Sec. 10. — Having rermr/l tn ti,„ . answer to a question put by a census officer 

section 11 0 f the Census Act fl92$l ?, to t *? ce P t with the previous sanction of the Pro- 
secution cannot be instituted llTr’JF 0 ' v ncial Government or of an authority autho- 

103 and ilTi P. Code, U for gZtg TfZ ^ by »"*“• 45 °' W ' N - 902 ' 
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done in accordance with this Act or the rules made thereunder may be diareed 
to any municipal, local, union or village fund constituted for, and on behalf 
ot, the area within which such expenses were incurred. 

16. The Census Commissioner for British India or any Superintendent of 

Grant of statistical ab- p'™"* Operations or such person as the Provincial 
atracts. Government may authorise in this behalf may, if 

he so thinks tit, at the request and cost (to be 
determined by him) of any local authority or person, cause abstracts to be pre- 
pared and supplied containing any such statistical information as can he 
derived from the census returns for British India or the Province, as the case 
may be, being information which is not. contained in any published report and 
which in his opinion it is reasonable for that authority or person to require 

Power to make rules. 17. (1) The Central Government may make 

rules for carrying out the purposes of this Act.' 

(2) In particular, and without prejudice 'to the generality of the fore- 
going power, the Central Government may make rules providing 

(a) for the appointment of census-officers and of persons to perform 
any of the duties of census-officers or to give assistance towards the taking of 
a census, and for the general instructions to be issued to such officers and 
persons ; 

(b) for the enumeration of persons employed on railways and their 
families and ot other classes of the population for which it may be necessary 
or expedient to make special provision. 


THE CENTRAL BOARD OF REVENUE ACT (IV OF 1924). 1 

EFFECT OF LEGISLATION. 


Year. 

No. 

Short title. | 

How repealed or otherwise affected 
by legislation. 

1924 

IV | 

The Central Board of Revenue 
Act, 1924. 

Ren in part hv Act XII of 1927, Act 
XXXIV of 1939. 


[ 1 3/A March, 1924. 

An Act to prozidc for the constitution of a Central Board of Revenue and to 
amend certain enactments for the purpose of conferring powers and impos- 
ing duties on tlic said Board 

Whereas it is expedient to provide for the constitution of a Central 
Board of Revenue and to amend certain enactments for the purpose of confcr- 
ring powers and imposing duties on the said Board ; it is hereby enacted as 
follows: — 


Short title and commence- 1. (1) This Act may be called The Central 

ment * Board of Revenue Act, 1924. 

(2) It shall come into force on the first day of April, 1924. 

2. As soon as may be after the commencement of this Act, the Central 
_ . . _ Government shall constitute a Central Board 

Bo«d of R^enut. of Revenue,* consisting of one or more persons 

appointed by it, which shall be subject to me 


LEG. REF. 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1924, Pt. V, p. 30; and 
for Report of the Select Committee, sec 
ibid. i p. 37. 

2 For notification constituting the Central 
Board of Revenue, see General Rules and 
Orders, Vol. V. p. 612. 


NOTES. 

Sec. 2.— The Board of Revenue is not a 
Court of first instance but a Court of appeal 
and revision. Consequently, it should be 
approached only when it is desired to have an 
order passed by the Court of first ,n stance 
set aside cither in appeal or in ^revision. 1941 
O. A. (Supp.) 610=1941 R.D. 677. 
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control of the Central Government in the exercise of such powers and the 
performance of such duties as may be entrusted to it by the Central Govern- 
ment 01 ; by or under any law . 

3. The Central Government may make rules 1 for the purpose of 
Procedure of the Board, regulating the transaction of business by the Central 

Board of Revenue, and every order made or act done 
in accordance with such rules shall be deemed to be the order or act, as the 
case mav be, of the Central Board of Revenue. 

4. [Amendments of enactments .] Repealed by Act XXXIV of 1939. 

The Schedule. 


Enactments Amended. 
[Repealed by Act XXX IV of 1939. ] 


THE CHARITABLE ENDOWMENTS ACT (VI OF 1890). 2 

EFFECT OF LEGISLATION. 


Year. 

J 

No. 

Short title 

How repealed or otherwise affected by 

legislation. 

1890 

VI 

j 

The Charitable Endowments 
Act, 1890. 

Repealed in part (as to Burma) by Act 
XIII of 1898. 

Ss,3 (0,4 (3) (c), 1 1. 13 amended by Act 
XXXVIII of 1920 and A.O. 1937. 


I' 4 '* in u/ca, lO^U. 

An Act to provide, for the Vesting and Administration of Property held in truft 

for charitable purposes. 

Whereas it is expedient to provide for the vesting and administration 
foUo^:- y hC,d ,n trUSt f ° r Chafitab,e P ur P° ses > * - hereby enacted as 

Bri.l.h'StehS"*,? Wh * *** 01 ■[* • *1 

(3) It shall come into force on the first day of October, 1890 

2. In this Act "charitable purpose” includes relief of the poor education 
Definition. medical rel.ef and the advancement of any other 

purpose^ wlucl^^relates^exclusively^o^rebgfou^teachlng^ or ^wo^hip "° t 3 


LEG. REF. 

1 hor such Rules jcc General Rules and 
Orders, Vol. V, p. 612. 

"*~r 0r Statement of 0b i ccts and Reasons, 
see Gazette of India, 1889, Ft. V, p. 137; f or 

gj- °65 ‘ 

Upper Burma' a (eacept the sffan Stated t 


Co e de. Urn,a La " S AC ‘ (XUI of ,892 >. Burma 

has bcen declared in force in the 
c°" ? a . ar Panas under section 3 of the 
1 arganas Set tlemcnt Regulation (III 
V;. ' a * amended by the Sonthal Parganas 

justice and Laws Regulation (III of 1899), 
Bengal Code. Vol. I. 

J T K \ vor< j s "‘Upper Burma, and” were 
re|K*aled by the Fifth Schedule of the Burma 
Laws Act (XIII of 1898)-, Burma Code. 
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3- ■* [ ( 1 ) The Central Government may appoint an officer of the Govern- 

ment by the name of his office to be treasurer of 

Appointment and incorpo- charitable endowments for India, and the Government 

table endowments. ot ;ul >’ 1 rovinc e may appoint an officer of the Gov- 

ernment by the name of his office to be treasurer of 
charitable endowments for the Province.] 

(2) Such Treasurer shall, for the purposes of taking, holding and trans- 
ferring movable or immovable properly under the authority of this Act, be a 
corporation sole by the name of the Treasurer of Charitable Endowments for 
’I India or, as the case may be. the Province] and, as such Treasurer, shall have 
perpetual succession and a corporate seal, and may sue and be sued in his 
corporate name. 

2 [3-A. In the subsequent provisions of this Act “the appropriate Govern- 

Pcfinition of “appropriate nient ” mcans ’ a ? rcs P<*ts a charitable endowment, the 
Government”, etc. objects of which do not extend beyond a single 

Province and arc not objects to which the executive 
authority of the Central Government extends, the Government of the Province, 
and as respects any other charitable endowment the Central Government.] 

4. (1) Where any property is held or is to be applied in trust for a 

Orders vesting propertv . c . h ? ri V , . b, I c P ur P osc ' tl,e ’ I appropriate Government], 
in Treasurer. i * 1 1 thinks tit, may, on application made as hereinafter 

mentioned, and subject to the other provisions of this 
section, order, by notification in the official Gazette, that the property be vested 
in the Treasurer of Charitable Endowments on such terms as to the application 
of the property or the income thereof as may be agreed on between the 

1 [appropriate Government] and the person or persons making the application, 

and the property shall thereupon so vest accordingly. 

(21 When any property has vested under this section in a Treasurer 

of C haritable Endowments, he is entitled to all documents of title relating 

thereto 

(3) «[* * *] 

(4) An order under this section vesting 

C haritable Endowments shall not require nr be , 

administer the property, or impose or be deemed to impose upon him the duty 
of a trustee with respect to the administration thereof 

(1) On application made as hereinafter mentioned, and with the con-' 
c , . ... currencc of t he person or persons making the applica- 

tion of property vested in t,on * thc ‘[appropriate Government] if it thinks fit, 
the Treasurer. ’ may settle a scheme for the administration of any 

property which has been or is to be vested in thc 
Treasurer of Charitable Endowments, and may in such scheme appoint, by name 
or office, a person or persons, not being or including such Treasurer, to adminis- 
ter the property. 

(2) On application made as hereinafter mentioned, and with the concur- 
rence of the person or persons making thc application, thc ’[appropriate 
Government! may, if ;t thinks fit, modify any scheme settled under this section 
or substitute another scheme if] its stead. _____ 

, c - . . LEG. REF. vY/L b d) Madras, see Mad. R 

J Substituted by Order in Council, 1937. Vok ' I- O) Punjab, £Tprn!?ne« 

ci, mr 3 - A ,n5Cr, "‘ '* °"<" fci * OJ h S) J h v' p" ' Lis tYf* Local 

3 For notifications issued under this sec- R. ftcT V o1 ' pf »* >' ^rr n/ro note under 

Vo" ( il 5 R°T O.. ’"I Omittci Yy Order in Council, 1937. 

Vol. II. (2) Bombay, sec Bom.R. & O., | 

\ 


property in a Treasurer of 
deemed to require him to 


S. 8] The Charitable Endowments Act (VI of 1890). 327 


(3) A scheme settled, modified or substituted under this section shall, 
subject to the other provisions of this section, come into operation on a day to be 
appointed by the ^appropriate Government] in this behalf, and shall 
remain in force so long as the property to which it relates continues to be vested 
in the Treasurer of Charitable Endowments or until it has been modified or another 
such scheme has been substituted in its stead- 

(4) Such a scheme, when it comes into operation, shall supersede any 
decree or direction relating to the subject-matter thereof in so far as such decree 
or direction is in any way repugnant thereto, and its validity shall not be ques- 
tioned in any Court, nor shall any Court give, in contravention of the provisions 
of the scheme or in any way contrary or in addition thereto, a decree or direction 
regarding the administration of the property to which the scheme relates : 

2 [Provided that nothing in this sub-section shall be construed as preclud- 
ing a Court from inquiring whether the Government by which a scheme was 
made was the appropriate Government.] 

(5) In the settlement of such a scheme effect shall be given to the wishes 
of the author of the trust so far as they can be ascertained, and, in the opinion 
• of the ’[appropriate Government], effect can reasonably be given to them. 

(6) Where a scheme has been settled under this section for the adminis- 
tration of property not already vested in the Treasurer of Charitable Endow- 
ments, it shall not come into operation until the property has become so vested. 


- Mode of applying for vest- 6. (1) The application referred to in the two 

ing orders and schemes. last foregoing sections must be made, — 

(a) if the property is already held in trust for a charitable purpose, then 
by the person acting in the administration of the trust, or, where there are more 
persons than one so acting, then by those persons or a majority of them ; and 

(b) if the property is to be applied in trust for such a purpose, then by 
the person or persons proposing so to apply it. 

(2) For the purposes of this section the executor or administrator of a 
deceased trustee of property held in trust for a charitable purpose shall be 
deemed to be a person acting in the administration of the trust. 

7. [ Exercise by Governor-General in Council of powers of Local Govern - 

went.] Repealed by A O., 1937. 


8. (1) Subject to the provisions of this Act, a Treasurer of Charitable 

Bare trusteeship of Trea- E " d ?"™ ents sha jl n °‘> a * such Treasurer, act in the 
surer. administration of any trust whereof any of the pro- 

^ P ert y * s for the time being vested in him under this 


(2) Such Treasurer shall keep a separate account of each property for 
the time being so vested in so far as the property consists of securities for 
money, and shall apply the property or the income thereof in accordance with 
the provision made m that behalf in the vesting order under section 4 or in the 
scheme if any under section 5, or in both those documents 

(3) In the case of any property so vested other than securities for 

f 1 rom y t'he U m thn e:? t U T r Subj , eCt ‘° any s P ecial order which he may receive 

authority by whose order the property became vested in him, permit 

management ~T g m Y adl "' nis tration of the trust to have the possession, 
thereff T f u control of the property, and the application of the income 
thereof, as if the property had been vested in them. 


LEG. REF. 

Substituted by Order in Council, 1937. 


2 Proviso inserted by Order in Council, 
1937. 
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9. A Treasurer of Charitable Endowments shall cause to be published 

annually in the Official Gazette, at such time as 

Of' TroLri^"' vested m ,he ' [appropriate Government] may direct, a list of all 
Treasurer. properties for the time being vested in him under this 

, . „ , Act aml an abstract of all accounts kept by him under 

sub-section (2) of the last foregoing section. 

10. (1) A Treasurer of Charitable Endowments shall always be a sole 

Limitation of functions lrustcc an(1 sha11 not ; as such Treasurer, take or hold 
and powers of Treasurer. an ) property otherwise than under the provisions of 

‘his Act. or subject to those provisions, transfer any 
property vested in him except in obedience to a decree divesting him of the. pro- 
perty, or in compliance with a direction in that behalf issuing from the autho- 
rity by whose order the property became vested in him 

(2) Such a direction may require the Treasurer to sell or otherwise dis- 

pose of any property vested in him. and. with the sanction of the authority 
issuing the direction, to invest the proceeds of the sale or other disposal of the 
property in any such security for money as is ’[specified in the direction] or in 
the purchase of immovable property. J 

(3) When a Treasurer of Charitable Endowments is divested, by a direc- 
tion of the 1 [ appropriate Government] under this section, of any property, it 
shall vest in the person or persons acting in the administration thereof and be 
held by him or them on the same trusts as those on which it was held by such 

11 It the office held by an officer of the Government who has been 
i. r . • ; , n c(, r ,• appointed to be a Treasurer of Charitable Endow- 

of office of Treasurer in ‘ mnts IS abolished or its name is changed, the ’[appro- 
certain contingencies. onate Government] may appoint the same or another 

officer of the Government by the name of his office to 
be such Treasurer, and thereupon the holder of the later office shall be deemed 
for the purposes of this Act to be the successor in office of the holder of the 
former office. 

’[12. If by reason of any alteration of areas or by reason of the appoint- 
or f . men! of a treasurer of charitable .endowments for 

1 rangier of property j- r • c . - , , 

from one treasurer to hl(1,a or for an >' * rovincc for winch such a treasurer 

another. has not previously been appointed or for any other 

reason it appears to the Central Government that 
and property vested in a treasurer of Charitable Endowments should be vested 
in another such treasurer, that Government may direct that the property shall be 
so vested and thereupon it shall vest in that other treasurer and his successors 
as fully and effectually for the purposes of this Act as if it had been originally 
vested in him under this Act.] 

-[13. (1) *[* * *] 

(2) The ’[appropriate Government! may make rules consistent with this 
Act for— 3 


c , . leg. ref. 

Substituted by Order in Council, 19a7 
2 Substituted by Act XXXVIII of 1920 
a Omitted by A.O. 


NOTES. 

Sfxts. 10 and 11. — Under section 10 the de- 
fendant has the option either to deposit 
money or to furnish security. The Court 
can order him to do one of these two things 
but cannot specify which he is to do. 69 


I.C. 658. The security furnished under 
section 10 however relates to the expenditure 
actually incurred or likely to be incurred by 
the plaintiff which is rpiitc a different matter 
from the costs of the suit. The Court can- 
not direct payment of this expenditure other- 
wise than in accordance with that section, 
and when security has been 'urmshed the 
Court is incompetent to order execution 
against the surety. (Ibid.) 
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(a) prescribing the fees to be paid to the Government in respect of any 
property vested under this Act in a Treasurer of Charitable Endowments ; 

(b) regulating the cases and the mode in which schemes or any modification 
thereof are to" be published before they are settled or made under section 5; 

(c) prescribing the forms in which accounts are to be kept by Treasurers 
of Charitable Endowments, and the mode in which such accounts are to be 

audited; and 

( d ) generally, carrying into effect the purposes of this Act. | 

14. No suit shall be instituted against the '[Crown] in respect of any- 

thing done or purporting to be done under this Act, 

-md 1 Treasurer 0 Government or in respect of any alleged neglect or omission to 
tXn r as ’ perform any duty devolving on the Government under 

this Act, or in respect of the exercise of, or the failure to exercise, any power 
conferred by this Act on the Government, nor shall any suit be instituted 
against a Treasurer of Charitable Endowments except for divesting him of pro- 
perty on the ground .of its not being subject to a trust for a charitable purpose, 
or for making him chargeable with or accountable for the loss or misapplication 
of any property vested in him, or the income thereof, where the loss or mis- 
application has been occasioned by or through his wilful neglect or default. 

15. Nothing in this Act shall be construed to impair the operation of sec- 

tion 111 of the 2 Stalute 53, George III, Chapter 155, 

Advocate-General ' and 'ofi'i- ° r of a P>' °*'* er cnac,ment / or the ^me being in force, 
cial Trustee. respecting the authority of an Advocate-General at a 

presidency to act with respect to any charity, or of 

sections 8, 9, 10 and 11 of the Act' No. XVII of 18(U (an Act to constitute an 

Office of Official Trustee) respecting the vesting of property in trust for a 

charitable puqjosc in an Official Trustee 

16. [General Controlling authority 'of the Governor-General in Council. I] 
Repealed by Act XXXVIII of 1920, section 2 and Rch . I. 


THE CHARITABLE AND RELIGIOUS TRUSTS ACT (XIV OF 1920). 

EFFECT OF LEGISLATION. 


Year. 

No. 

- 2 . 

Short title. 

How repealed or otherwise affected 
by legislation. 

1920 

XIV 

The Charitable and Religious 
Trusts Act, 1920 

Section 2 amended by Act XLI of 1923, 
Sec. 2., A. O. 1937. 


. . [20th March, 1920. 

An Act to provide more effectual control over the administration of 

Charitable and Religious Trusts 

Whereas it is expedient to provide facilities for the obtaining of infor- 
mation regarding trusts created for public purposes of a charitable or religious 
nature, and to enable the trustees of such trusts to obtain the directions of a 
Court on eerta.n matters, andjo^e^, provision ^ Z payment of the 

LEG. REF. 


1 Substituted by A.O., 1937 for “Govern- 
ment . 

rrv,/! C c?? 1 hidia Company Act, 1813 
(Co “- Stats. I>id., Vol . I). 

1 Hie Official Trustees Act, 1864 (which 
has been repealed by Act (II of 1913 ) 

NOTES. f ' 

_ . ' , 14 T Th 9 administration of the nro- 
perty of a hospital was vested in the Trca 

C. C. M— 42 


surer of Charitable Endowments under S. 
o of 'the Charitable Endowments Act. Hence 
a suit could not be filed agamts ihe Secre- 
tary alone as representing the Committee. 
Ace 26 O.C. 333=1924 Oudh 128. Suit for 
property vested in the Treasurer for Cha- 
ritable Endowments. Settlor alleged to have 
only life interest — Suit based on a title 
paramount to the settlors — Maintainability. 
Sec 1926 Oudh 431. 
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expenditure incurred in certain suits against the trustees of such trusts* It is 
hereby enacted as follows: — ’ 

Short title and extent. 1* J**™ 3 Act ' na >' be A Calle ? n jHE Cha «'- 

TABLE AND RELIGIOUS TRUSTS Act, 1920. 

(2) It extends to the whole of British India: 

Provided that the ’[Government of any Province] may, by notification 
in the 1 [Official Gazette], direct that this Act, or any specified part thereof, 
shall not extend to ’[that Province or any specified area therein] or to any 
specified trust or class of trusts. 

2. In this Act, unless there is anything repugnant in the subject or 

T . ... context, “the Court” means the Court of the 

n erpre a 1 n. District Judge 2 [or any other Court empowered 

in that behalf by the 11 [Provincial Government] and includes the High Court' 
in the exercise of its ordinary original civil jurisdiction. 

3. Save as hereinafter provided in this Act, any person having an 

interest in any express or constructive trust creat- 
ed or existing for a public purpose of a charitable 
or religious nature may apply by petition to the 
t'ourt within the local limits of whose jurisdiction 

any substantial part of the subject-matter of the 
trust is situate to obtain an order embodying all or any of the following 
directions, namely: — 


Power to apply to the 
Court in respect of trusts 
of a oharitftbie or religious 
mi tu re. 


LEG. REF. 

* Substituted by Order in Council, 1037. 

2 These words were added after the words 
“District Judge” by Act XLT of 1023, 
section 2. 

NOTES. 

Secs. 1 and 3. — The Act docs not cease 
to apply to a case where the trustee has 
parted with the entire trust property. 78 
I.C. 174. Persons who claim adversely to 
the trust and who are not liable under sec- 
tion 3 are not proper parties to an applica- 
tion for directing the trustee to produce the 
accounts. 78 I.C. 174. As to applicabi- 
lity of the Act to property on condition of 
holding so long ns temple lasted — No direc- 
tion as to appropriation of income — Public 
trust, if constituted. Sec 3 Luck. 302= 
1028 O. 241=5 O.W.N. 50. The Madras 
Hindu Religious Endowment? Act. (II of 
1927) has not taken away the jurisdiction 
of the District Judge under section 5 of the 
Charitable and Religious Trusts Act. To a 
certain extent both the Acts cover the same 
ground. When the District Judge passes an 
order under section 5 of Act XIV of 1020, 
because the Madras Hindu Religious En- 
dowment Board showed no inclination to 
exercise its powers under the Madras Act, it 
is a good reason for exercising his discre- 
tion; and the order cannot be revised by the 
High Court under section 115, C.P.Code. 
152 I.C. 1052=1935 Mad. 50 (1)=08 M. 
L . #T . 55 . 

8ko. 2. — Under this Act the District 
Court is a Court subordinate to the High 
Court 27 A.L.J. 911=1929 All. 581 = 
121 I.C. 207. 

8eo. 3. The Charitable and Religious 
Trust? Act of 1920 applies only to thoso 


cases where the entire benefit under the wakf 
or trust is allotted for public purposes. 
Also where a trust is of public nature any 
person having an interest, in the said trust 
is entitled to make the application contem- 
plated by section 3 of tho Act of 1920 but 
he is not so entitled if the purpose of the 
trust is partly public and partly private. 
In the latter case his remedy is to make an 
application under section 4 of the Wakf 
Act of 1923. 4 Luck. 429=1929 Oudh 225 
(P.B.), Section 3 applies to a mixed trust 
partly for a public and charitable purpose 
and partly for private purpose. 103 I.C. 
234=1936 A.L.J. 546=1936 A. 411. 
See. also 11 O.W.N. 1435=Oudh 96. 
Act XIV of 1920 is not inapplica- 
ble to a trust merely because a small 
sum is reserved for purposes which 
may not. be strictly public purposes. Where 
under the same deed or will either a 
specified part of tho property, for example, 
a defined sharo in tho property, or a speci- 
fied part of tho incopio has been definitely 
set apart, for public purposes, then tho moro 
fact that any other part, of tho property or 
any other specified part of tho income is for 
private purposes would not take tho ciu»o 
out of the provisions of tho Act. 1937 A.L.J. 
1183=1. L.R. (1938) All. 1=1937 All- 
786 Sec also 173 I.C. 453=1937 Cal. 313. 
Section 3 of the Act set? out what must bo 
established in order to bring tho matter 
within tho purview of tho Act. Put. short 
ly there must be a trust. It must bo either 
express or constructive. It- must have been 
either created or it must bo existing for a 
public purpose. And that public purposo 
must bo of a charitnble or a Tcllgious naturo. 
Though tho trust which arises in the enso 
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(1) directing the trustee to furnish the petitioner through the Court 
with particulars as to the nature and objects of the trust, and of the value 
condition, management and application of the subject-matter of the trust, and 
of the income belonging thereto, or as to any of these matters, and 

(2) directing that the accounts of the. trust shall be examined and 
audited : 

Provided that no person shall apply for any such direct ion in respect 
of accounts relating to a period more than three years prior to the date of the 

petition . 

4. (1) The petition shall show in what way 

Contents and verification the petitioner claims to be interested in the trust, 

of petition. and shall specify, as far as may be, the particulars 

and the audit which he seeks to obtain . 

(2) The petition shall be in writing and shall be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908, for signing 
and verifying plaints. 


NOTES. 

of a dedication to an idol is not the exact 
kind of trust which the English law con- 
template?, nevertheless they are trusts, 
though of a special and particular kind and 
they are the sort which the Charitable and 
Religious Trusts Act is intended to cover. 
1941 N.L.J. 396. The words “having an 
interest in a trust” must, in each case de- 
pend on the nature of the trust. 50 A. 880 
=26 A.L.J. 1379=111 I.C. 129. See also 
119 I.C. 365. A person who is a worship- 
per at Gurdwara is a person interested in a 
public trust for this Act. 36 P.L.R. 162 
=1934 Lah. 949. As to what is a public 
trust, see 11 O.W.N. 1435. Where the 
rules of an alleged trust provide for the 
carrying on a sort of banking business where- 
by loans are to be made at interest either on 
security or guarantee, the object, of the trust 
is hardly consistent with its being of a 
religious or charitable nature. 62 T.A. 
146=57 A. 330=39 C.W.N. 865=1935 P. 
O. 97=69 M.L.J. 1 (P.C.). There can he 
no doubt that on the wording of the statute 
that the Charitable and Religious Trusts 
Act applies only to those cases where the 
entire benefit, under tho wakf in trust is 
allotted to public purposes and not where 
the purpose of the trust is partly public and 
partly private. In every case, the real 
substance of tho trust and the primary in- 
tention of tho creator of the trust have to 
he looked at. If the intention of the 
creator was tho creation of a trust for a 
public purpose, tho dedication in favour of 
the poor relations of creator who are class- 
ed with the helpless widows in tho neigh- 
bourhood will not destroy the public naluro 
of the trust. 173 I.C. 453=A.I.R. 1937 
Lai. 313. See also 1937 All. 786. 

“Public Trust” — Mosque built by Pub- 
mo Subscription.— W here a mosque was 

the Xf' V l th r V bHc Bub9cri P tio ns »nd used by 
In i ^ ul ‘? mc,lan Public for offering prayers 

to b. a Jrtl n f dmi ‘ t ? d b - r «>« wspondent 
to bo a religious trust in a prior suit, fold 




TJ'.at such a mosque was a public trust 
that an application under section 3 calling 
upon the respondent to furnish certain in- 
formation should be decided on merits. 17 
Lah. 768=165 I.C. 664 (1)=1936 Lah. 
695. To constitute, a trust “created or 
existing for a public purpose of a charita- 
ble or religious nature” tho author or authors 
of the trust must be ascertained and the in- 
tention to create a trust must be indicated 
by words or acts with reasonable certainty. 
Moreover the purpose of the trust, the trust 
property, and tho beneficiaries must be in- 
dicated so as to enable the Court to adminis- 
ter the trust if required. (57 A. 330=62 
T.A. 446, Rel. on). 65 I. A. 252=42 C W. 
N. 1013=1. L.R. (1938) Lah. 453=A.IR 
1938 P.C. 195=(1938) 2 M.L.J. 228 (P.‘ 
C . ) . 

Sec. 3 (2).— Under cl. 2 to section 3, 
the Court is enabled to direct tho examina- 
tion and audit of the accounts in whosoever ’s 
hands the funds or tho properties of the 
trust may be, quite apart from whether he 

j m Ton 0 T T not * 175 I C - 636=19 Pat. 
L.T. 639= A. I. R. 1938 P a t. 280. 

Revision. —T he provisions of section 

Jwt a \ C ° de ’ and section 44, Punjab 
f,® A ct » ? re , ver y 'Vide and an order' of 
! D, 1 8 ! r,c T t J ud £ e und <?r section 3, is re visa - 
La i * 768=165 I C. 664=1936 

‘ " bor ° a Judge passes an order 

" 3 of the Act directing a 

tirn^ -f ' ° fi,c accou nt.» within a certain 

l nn’ ? 1 nr ,\ ot be sai<1 tba t in law no revi- 

1,0 from such order. 1938 O. 
W - N - 1054=1938 Oudh 262. 

♦Jr??’* 3 AND 5: ScopE or.— The Act is in- 
tended to provide more effectual control 
over the administrntion of charitable and 
religious trust and provision is made there- 
\ n tor obtaining an order calling on the 
trustee to give particular? of the object of 
the trust and if the trust is denied ' to file 
«a suit No such provision is made in tho 
Mussalmnn Wakf Act of 1923. 1927 Pat. 

189. Sec also 1936 Lah. 695. Applica- 
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5. (1) If the Court on receipt of a 'petition under section 3, after tak- 

Procedurc on petition. inj? such evidence and making such inquiry, if any, 

as it may consider necessary, is of opinion that the 
trust to which the petition relates is a trust to which this Act applies and 
that the petitioner has an interest therein, it shall fix a date for the hearing 
ot the petition, and shall cause a. copy thereof together with notice of the date 
so fixed, to he served on the trustee and upon any other person to whom in its 
opinion notice of the petition should be given. 


NOTES. 

tion under — No notice to all the trustees — 
Notice served on three trustees only — 
Legality of order. 1024 M.W.N. 515=32 
I.C. 733=1925 M. 135. An application 
under section 3 of the Charitable and Reli- 
gious Trusts Act does not eeas-e to he main- 
tainable simply because the opponents raise 
n question of title. Though tinder section 
5 (0) of the Act, the Court haw no jurisdic- 
tion to decide any question of title between 
the petitioner and any on:' claiming title 
adversely to the trust., it docs not mean ♦hat 
the moment a claim adverse to the tru'd i* 
advanced, the jurisdiction of the Court is 
ousted. When such a claim is put forward, 
it in effect amounts to a denial of the exist- 
ence of the trust. It is open to the claim- 
ant to take advantage of section 5 (3) and 
to get the question determined in a regular 
suit. If he does not avail himself of this 
Course, the Court must decide whether a 
trust exists. The opposing party has rtill 
his remedy by way of suit. 58 Bom. 623 
=3(1 Bom.L.R. 587=1934 Bom. 343. 

Sfc. 5. — In proceedings for examination 
of accounts of trust property tinder the 
Charitable and Religious Trusts Act (1920), 
the District Judge did not refer to the ori- 
ginal grant at all, but based his order on 
certain statements which were wholly irre- 
levant. and inadmissible for the purpose of 
construing the terms of the original grant. 
Hehi, the order was illegal and was vitiated 
by material irregularity and could he set 
aside in revision. The fact that the noti- 
tioner had the remedy of suit open to him 
is no bar to the order being set. aside in 
revision. 58 Rom. 623=36 Bom.L.R. 
687=1934 Bom. 343. On this sort inn, 
Are also 152 I.C. 1052=1935 Mad. 56=68 
M.L.J. 55, cited under section 1. The 
District Judge has no jurisdiction under the 
Act to decide questions of title. The Act 
does not bar the questions of title being 
agitated and decided in a regular suit by a 
Court exercising ordinary original civil 
jurisdiction. The mere fact, that the Act 
provides a summary remedy does not ereato 
a bar to the filing of n regular suit by the 
unsuccessful party. The party who seeks 
to oust the jurisdiction of the Civil Court 
must establish his contention. 1 I f f 
861=11 O.W.N. 1435=1035 Oudh 96. 

8wo * 5 ( 3 ) a.vd (4) .—Section 5 (4) in 
terms gives the Court of the District Judge 


jurisdiction to decide, under certain circum- 
stances, the question whether a trust is one 
to which the Act applies. When either its 
existence or its being a trust to which the 
Act applies*, is denied, nnd no undertaking 
as contemplated by sub r. (3) is given, tho 
District Judge is exercising a jurisdiction 
vesti 1 in him, if he decides as to the nature 
of the trust. 178 I.C. 167=1938 O.W. 
N . 1054= A . 1 . R . 1938 Oudh 262. 

Secs. 5 and 6. — On an application under 
t I k* charitable and Religious Trusts Act 
praying that, the respondents he directed to 
file accounts of their management of the 
property alleging that it is a religious en- 
dowment, the District Judge is no doubt 
authorised to decide the question whether 
the* property is or is not devoted to public, 
religious or charitable purposes. But the 
proceedings of the District Judge are of a 
summary nature and do not fall within the 
definition of a suit and his decision cannot 
operate ns res judicata. 36 P.L.R. 13= 
1934 Lab. 771. The decision of the Dis- 
trict Judge under the Act — a decision from 
which by section 12 of tho Act there is no 
appeal — \v a decision in a summary proceed- 
ing which is not a suit nor of tho same 
character as a suit which has not been made 
final by any provision of the Act, nnd in 
respect of which the doctrine of res judicata 
does not apply so as to bar a regular suit 
even in tho ease of a person who was a party 
to the proceedings under the Act. The terms 
of section 6 of the Act are intended to de- 
fine the consequences of tin* failure to com- 
ply with any order that may he passed 
under section 5 (5) of the Act, but the 
words “if a trustee without reasonable ex- 
cuse fails to comply” in the section cannot 
be read to exclude a contention in n regular 
suit that the plaintiff is not a trustee or to 
prevent a similar contention being raised by 
u defendant, to a suit, under section 92, C. 
P.Code 67 I. A. 1 = 1. L.R. (1940) Kar. (P. 
C.) 25=15 Luck. 1 = A . I . R . 1040 P.C. 7= 

( 1940) l M.L.J. 1 (PC.). Per NiamatuUa, 
./ . The order of the District Judge under 
eection 5 of Act XIV of 1020 is only an order 
passed in summary proceedings nnd it has 
not the force of a decree nnd haw the effect 
merely of withdrawing certain restrictions 
imposed on the persons desirous of institut- 
ing suits under section 02, C. P.Code. Tho 
decision under section 5 on an application 
for examination of accounts of the alleged 
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S. 6] The Charitable and Religious Trusts Act (XIV of 1020). 


(2) On t lie date fixed for hearing of the petition, or on any subse- 
quent date to which the hearing may be adjourned, the Court, shall proceed to 
hear the petitioner and the trustee, if he appears, and any other person who has 
appeared in consequence of the notice, or who it considers ought to be heard, 
and shall make such further inquiries, if any, as it thinks tit. The trustee 
may, and, if so required by the Court, shall at the time of the first hearing or 
within such time as the Court may permit present a written statement of his 
case. If he does present a written statement, the statement shall be signed 
and verified in the manner prescribed by the Code of Civil Procedure, 1908, 
for signing and verifying pleadings. 

(3) If any person appears at the hearing of the petition and either 
denies the existence of the trust or denies that it is a trust to which this Act 
applies, and undertakes to institute within three months a suit for a declara- 
tion to that effect and for any other appropriate relief, the Court shall order 
a stay of the proceedings and, if such suit is so instituted, shall continue the 
stay until the suit is finally decided. 

(4) If no such undertaking is given, or if after the expiry of the three 
months no such suit has been instituted, the Court shall itself decide the 
question . 

(5) On completion of the inquiry provided for in sub-section (2), the 

Court shall either dismiss the petition or pass thereon such other order as it 
thinks fit: 

Provided that, where a suit has been instituted in accordance with the 
provisions of sub-section (3), no order shall be passed by the Court which 
conflicts with the final decision therein. 

(6) Save as provided in this section, the Court shall not trv or deter- 

mine any question of title between the petitioner and any person claimin 
title adversely to the trust. 1 tannin 

6 * If a trustee without reasonable excuse fails to comply with an order 

Failure of trustee to “ ad f u " d ®!’ ^-section (5) of section 5, such 

comply With order under trustee shall, without prejudice to any other penalty 

8ection 5 - or lia^ldy which he may incur under any law for 

a broach of trust “TT* 

2 of the Code of Civil Procedure, 1008; and anv such suifmay so ’far af Hs 

A<lvocate-GeneraI i .' Ure ' ^ ’ nstituted " ithout the previous consent of the 

NOTES. 

trust property does not bar a suit for decla- 
ration that the property does not belong to 
the trust but is in the absolute ownership of 
the alleged trustee. 1929 All. 506. The main- 
tenance of a suit so as to nullify the effect 
of section 0 of the Act is not permissible. 

2/ A.L.J. 653=118 I.C. 513=1929 A. 

506. 

Section 5 of the Charitable and Religious 
Trusts Act does not by itself contemplate 
tho intervention of other persons for com- 
pelling the mutnwalli to tile his accounts 
except possibly ns a mere reminder to tho 
Judge that tho accounts have not been filed 
with a view to induce the Judge to take 
proceedings under section 10. 118 IC 717 
Src. 0. — Section 0 says that once a 
ireacli of trust lias been committed, bv tho 
trustee by his refusal to produce the ac 
counts, a suit so far as it is based on such 


rr 


n, 7 be instituted without the pre- 

IT ,'‘' t,0n ,° f th , e Advocate-General. It 

tie instit V ri Y W ' om suc b a suit should 
bo instituted. Once an order has been pass- 

secUo n n 9 o 8eC i i0 " 6 «.e Act, a suit uS 

nued bv ~ H t 10 may be conti- 

oriein'G ni^ , ^ fl T er 1 S0,ls » oven though tho 

3 fid 4 P ! ? ,ff who a PP lied under sections 
District^ t - secured the order from tho 

has Iron 0 1 nn(lcr section 6 of tho Act 
854=6 -^ P M <1 t °? fc °. f tho suit - 1933 Mad. 
ed bv a ^ suit contcmplat- 

inco n mot f " ' ^ l0 does not become 

reliefs V*"* °W h ° er0und t,mt °n° of tlio 
‘WJ nCd , t 5*r ein can »°t be said to bo 
based on such failure”, t>., the failure of 

can eit f' • ° r nder accou »ta. Tho Court 
ToSJ Uln th0 suit 80 far as the other 
reliefs, aro concerned. 1933 M. 854=65 M. 

U.J. 090; see also 28 A.L.J. 1291* 
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[S. 7 


Powers of trustee to 
apply for directions. 


7. (1) Save as. hereinafter provided in this Act, any trustee of an ex- 
press or constructive trust created or existing for 
public purpose of a charitable or religious nature 
may apply by petition to the Court, within the 

local limits of whose jurisdiction any substantial part of the subject-matter of 
the trust is situate, for the opinion, advice or direction of the Court on any 
question affecting the management or administration of the trust property, 
and the Court shall give its opinion, advice or direction, as the case may be, 
thereon : 

Provided that the Court shall not he bound to give such opinion, advice 
or direction on any question which it considers to be a question not proper for 
summary disposal . 

(2) The Court, on a petition under sub-section (1), may either give its 
opinion, advice or direction thereon forthwith, or fix a date for the hearing of 
the petition, and may direct a copy thereof, together with notice of the date 
so fixed, to be served on such of the persons interested in the trust, or to be 
published for information in such manner, as it thinks fit. 

(3) On any date fixed under sub-section (2) or on any subsequent 
date to which the hearing may be adjourned, the Court, before giving any 
opinion, advice or direction, shall afford a reasonable opportunity of being 
heard to all persons appearing in connection with the petition. 

(4) A trustee stating in good faith the facts of any matter relating to 
the trust in a petition under sub-section (1), and acting upon the opinion, 
advice or direction of the Court given thereon, shall be deemed, as far as his 
own responsibility is concerned, to have discharged his duty as such trustee 
in the matter in respect of which the petition was made. 

8. The costs, charges and expenses of and incidental to any petition, and 

all proceedings in connection therewith, under the 
foregoing provisions of this Act shall be in the 
discretion of the Court, which may direct the whole 

or any part of any such casts, charges and expenses to be met from the 
property or income of the trust in respect of which the petition is made, or to 
be borne and paid in such manner and by such persons as it thinks fit: 

Provided that no such order shall be made against any person (other 
than the petitioner) who has not received notice of the petition and had a 
reasonable opportunity of being heard thereon. 

9. No petition under the forgoing provisions of this Act in relation to 

Savings. any trust shall be entertained in any of the follow- 

ing circumstances, namely : 

(a) if a suit instituted in accordance with the provisions of section 92 
of the Code of Civil Procedure, 1908, is pending in respect of the trust in 
question ; 

(b) if the trust property is vested', in the Treasurer of Charitable 
Endowments, the Administrator-General, the Official Trustee or any society 
registered under the Societies Registration Act, I860; or 

(c) if a scheme for the administration of the trust property has been 
settled or approved by any Court of competent jurisdiction or by any other 
authority acting under the provisions of any enactment. 


Costs of petition under 
this Act. 


NOTES. 

Sec. 7. When n trustee makes an ap- 
plication to the District Judgo to obtain his 
opinion or advice a case is presented before 
the District Judge for decision. 1929 All. 
581=27 A.L.J. 911 following 48 I. A. 280 
=44 M. 650 (P.C.). 


Powers of District Judgo under section 7 
— Extent of — Wnkf property — Dispute be- 
tween mutnwullis — District Judge . appoint- 
ing defendant to collect rents — Suit against 
him by mutawallis — Notico under section 80, 
C.P.Codo, not necessary. 165 I.C. 681 — 
1936 A.L.J. 1112=1936 A. 801. 
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Power of Courts as to 
costs in certain suits 
against trustees of chari- 
table and religious trusts. 


10. (1) In any suit instituted under section 14 of t lie Religious Endow- 

ments Act, 1863, or under section 92 of the Code ot 
Civil Procedure, 1908, the Court trying such suit 
may, if, on application of the plaintiff and after 
hearing the defendant and making such inquiry as 
it thinks tit, it is satisfied that such an order is 
necessary in the public interest, direct the defendant either to furnish security 
for any expenditure incurred or likely to be incurred by the plaintiff m insti- 
tuting and maintaining such suit, or to deposit from any money m his hands 
as trustees of the trust to which the suit relates such sum as such C ouit con 
siders sufficient to meet such expenditure m whole or in part . 

(2) When any money has been deposited in accordance with an order 
made under sub-section (1), the Court may make over to the Pjamtifi the 
whole or any part of such sum for the conduct ot the suit. Retoie 
over any sum to the plaintiff, the Court shall take security from the plain Hi 
for the refund of the same in the event of such refund being subsequent 1> 

ordered by the Court. 

Provisions Of the Code Ot 11. (1) The provisions of the Code of Civil 

Civil Procedure to apply. Procedure, 1908, relating to — 

(a) the proof of facts by affidavit, 

\b) the enforcing of the attendance of any person and his examination 

on oath, 

(c) the enforcing of the. production of documents, and 
{d) the issuing of commissions, 

shall apply to all proceedings under this Act and the provisions relating to 

the service of summonses shall apply to the service of notices thereunder. 

(2) The provisions of the said Code relating to the execution of decrees 
shall apply to all proceedings under this Act, and the provisions relating to 

A 


Act. 


Barring of appeals. 


12. No appeal shall lie from any order pass- 
ed or against any opinion, advice or direction given 
under this Act. 


THE CHILD MARRIAGE RESTRAINT ACT (XIX OF 1929). 

EFFECT OF LEGISLATION. 


Year. | 

1 * N °* | 

Short title. 

How repealed or otherwise affected by 

Legislation. 

1929 ' 

XIX 

The Child Marriage Restraint 
Act, 1929. 

Amended by Act VIII of 1930. 

„ Act VII of 1938. 

.» Act XIX of 1938. 


lation bv letto.lntVv now iu all civilized countries that the regu 

lation by legislative enactment of the marriageable age of girls and boys is not onlv witliir 

the competence but is also one of the chief duties of the State LegisStu^e. Such a provi 


NOTES. 

fine. 10.— Under section 10 of the Chari- 
table and Religious Trusts Act, the District 
Judge has the power to punish a mutawali 
if, without any reasonable cause, the burden 
of proving which shall lie upon him, he 
fails to furnish statement of particulars of 
documents, of statement of accounts. This 
is purely a penal proceeding in the course 
of which the Judge may enquire as to whe- 


ther a wakf is one to which the Act is 
applicable. But, till that stage arises, tho 
Judge cannot, hold any such enquiry and 
compel a mutawalli who is not admitting 
the applicability of tho Act, to file ac- 
counts. 118 I.C. 717=1930 A. 81=52 A. 
167. 

Sec. 12 .—See 67 I. A. 1=(1940) 1 M. 
L.J. 1 (P.C.). 
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sion is necessary to secure the health and happiness of the coming generations. In England, 
in several of her colonies, in most of the continental states of Europe and in the United 
States of America, statutes exist fixing the minimum ago before which the marriages of 
boys and girls may not be lawfully solemnized. Even after the passing of this age, while the 
parties are minors, the consent of the parents is made a necessary condition for the validity 
of the marriage. In no other part of the world is the need for such a measure greater than 
in India, where custom and social sentiment, if not legal provisions, are strongly opposed to 
marriages of even virgin and child widows. One would think that it is an anomaly not easily 
understandable by strangers that a child who has not completed its first birthday should be- 
come a fixed widow for life. Such cases are not only possible but they actually exist in a 
fairly largo number in this ancient land. 

The necessity for the passing of this Act and the evils it was intended to remedy 
v.'oto explained as follows in the original Statement of Objects and Reasons: — 

“The object of the Bill is twofold. The main object, by declaring invalid the marri- 
ages of girls below 12 (now made 14) years of age, is to put a stop to such girls becoming 
widows. The second object, by laying down the minimum marriageable ages of boys and 
girls, is to prevent, so far as may be, their physical and moral deterioration by removing a 
principal obstacle to their physical and mental development. 

“According to the Census Report of 1!>21 A. I)., there were in that year 012 Hindu 
widows who were less than one year old, 2,024 who were under 5 years, 07,837 who were 
under 10 years, and 3,32,024 who were under 13 years of age. The deplorable feature of the 
situation, however, is that the majority of these child widows are prevented by Hindu 
custom and usage from remarrying. Such a lamentable state of aiTairs exists in no country, 
civilized or uncivilized, in the world. And it is high time, that the law came to the assistance 
of these helpless victims of social customs, which, whatever their origin or justification in 
olden days, are admittedly out of date and are the source of untold misery and harm at the 
present time. 

“According to the Brahmnnas, the most ancient and the most authoritative book 
containing the laws of the Hindus, the minimum marriageable age of a man is 24 and a 
woman 16. And if the welfare of t lie girl were the only consideration in fixing the age, tin? 
law should fix 16 as the minimum age for the valid marriage of a girl. But amongst the 
Hindus, there are people who hold the belief that a girl should not remain unmarried after 
she attains puberty. And as in this country, some girls attain puberty at an age as early as 
12, the Bill fixes 12 (now made 14) as the minimum age for the valid marriage of a Hindu 
girl. 


“In order, however, to make the Bill acceptable to the most conservative Hindu 
opinion, provision is made in the Bill that, for conscientious reasons, the marriage of a 
Hindu girl would be permissible even when slje is 11 years old. No Hindu Sastra enjoins 
marriage of a girl before she attains puberty, and the time has arrived and public opinion 
sufficiently developed, when the first step towards the accomplishment of the social reform, 
so necessary for the removal of a great injustice to its helpless victims and so essential to 
the vital interests of a large part of humanity, should be taken, by enacting a law declaring 
invulid the marriages of girls below 11 years of age. 

“With regard to boys, the Sastras do not enjoin marriage at a particular age. 
Thoughtful public opinion amongst the Hindus would fix 18 as the minimum marriageable 
age for a boy. But ns some classes of the Hindus would regard such legislation as too 
drastic, the Bill tnkes the line of Iciest resistance by providing 13 years (now made 18) as the 
ago below which the marriage of a Hindu boy shall be invalid. Even in England, where 
child marriages are unknown and early marriages are exceptions, it has been found neces- 
sary to fix the ages below which boys and girls may not marry.” 

The Bill ns originally introduced aimed at preventing child marriages among the 
Hindu# only; and the mode by which it was attempted to be effected was by prescribing a 
minimum age of 12 years for a girl and of 13 years for a boy, and by declaring marriages 
within those ages invalid. There was no proposal to render the performance of such mar- 
riages penal, but only to create a civil disability. But the Bill, as it emerged from the 
Select Committee and discussion in the Council, increased the marriageable age of the gif* 
to 14 years and that of the boy to 18 years. The Act was also made applicable to all persons 
and not only to Hindus. It further provided that marriages celebrated in contravention o 
the Act were not invalid but only punishable with fine or imprisonment or both. _ 

The Act now applies to all persons, Hindus, Moliomedans, etc., and marriages e° 
b rated in contravention of the Act are not visited with any civil disability but only "i 1 
particular punishment. . „. , 

Tho Act din not receive any favourable reception from a largo section o 
Snnathanists and Muhomedans, who have been always contending that the provisions “ 

Act were interfering with their religious injunctions; and various methods were resor < <> 

for the purpose of evading the provisions of the Act, . . » 

One of the easiest methods by which it was found possible to evade tho provisions 
the Act was to have child marriages celebrated outside British India, for instance, in ‘ 
French Territory or in a Native State, where Bueh marriages were till recently not etc 
to bo offences. 
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The question was raised in several cases, whether marriages so performed outside 
British India were punishable under this Act; and different High Courts have given con- 
flicting decisions. [Vide (1937) 1 M.L.J. 388 — 45 L.W. 210; 59 13. <45.] 

The passing of the Act did not give satisfaction to either party. The progressive 

section has always contended that during the progress of the Bill in the Assembly, too 

much concession had been shown to the orthodox opposition and that, in several respects, it 
was very easy to evade its provisions with impunity; and the opposition, on the other hand, 
had uniformly and persistently contended that the Act had gone too far. Amending Bills 

had been proposed from time to time — both by the progressive party as well as by the 

members of the orthodox party. 

But, as one may read from the tendency of the times, there is not the slightest chance 
of any Assembly going back on the principle of the Act. Bills to exempt one community 
or other from the operation of this enactment, and Bills to make the provisions of the Act 
less stringent have, no doubt, been introduced in the Assembly from time to time. 

On the other hand, two important Acts have recently been passed which have to a 
largo extent made the evasion of the Act almost impossible. 

Amending Act VII of 1938. — A Bill was introduced in the Legislative Assembly in 
1936 (Bill No. 21 of 1936) to prevent the evasion of the law by having recourse to tin* 
colebration of marriages of infants at places outside British India. The reasons for the 
introduction of the amending Act and the mischief it was intended to remedy were thus 
explained in the Statement of Objects and Reasons : 

“There is no law making British subjects amenable to the provisions of the Child 
Marriage Restraint Act if they commit offences under the Act in the territories of any 
Native Prince or Chief in India. In practice it has been observed that the provisions of the 
Sarda Act are being evaded and abused by the British subjects by their hopping over the 
borders of the British territory and committing offences under this Act by performing child 
marriages in contravention of the Act in Native States and returning to British India to 
enjoy immunity from the punishment provided by the Aet. If a provision such as that 
proposed by this Bill is not enacted, the provisions of the Child Marriage Restraint Act will 
be mfructuous. Cases of such an abuse are not rare and it is high time that, they should be 
provided against. Sections 3 and 4 of the Penal Code do not cover offences when committed 
under this Act out of British India, to be made punishable in British India. 

. , “Section 4 applies the provisions of the Penal Code only to the offences committed 

flrnuL a - ,ve I ? d,ai1 sub 3 ect His Majesty in any place without and beyond British India 
ana there is no law passed by the Governor-General of India in Council, as required by sec- 

3 °J tk ® P< - nal Code, for trying in British India an offence under the Child Marriage 
jusiraint Act when committed beyond the limits of the British territories. 

"Thus it is expedient and necessary to amend this Act as proposed by this Bill.” 
» Hg ,miiu T X !, X , 1938 - — Another Bill (No. 38 of 1935) was introduced in the Legislative 

' °Ld eP C,on B ’: 1933 - T " C ° bjCC ' ° f ,h ° Bi “ ' hUS 

•ho en/orcement^of °the 1 Act ^ ^ by “ imcd at 

under PUt V n *? * *? y ° n ?. question that the Courts empowered to take proceedings 

contravention^ of\ho Art d,8cretl ° n ,9SUC “ m J unctl0n Prohibiting a marriage arranged in 

issued C ° urt8 - in t the Bom W Presidency are known in several cases to have 

the Ac J h ° n n W 8 against marriages known to have been arranged in contravention of 
since rtnniV . 1 L known t whether similar action has been taken in any other province But 
S have been thrown upon the legality or practicability of this method it sefms 

“hl%^ e ,r h d ° Ubt * by Pr ° vidi ^ , for 11 directly through the propowd nnmnT 

8 2 ?* 

contempt o “ Oour^ ^ P ' aCe ’ °" fhe 8r ° Und that brc “ d ‘ ° f - Court injunctiou involves 
satisfy itself of the correctness of’ the information PS “ m ' Bht tlunk necesaar y to 
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[1st October , 1929. 

An Act to restrain the solemnisation of child marriages. 

Whereas it. is expedient to restrain the solemnisation of child marriages* 
It is hereby enacted as follows : — 


Short title, extent nnd 1. (1) This Act may he called The Child 

commencement. MARRIAGE RESTRAINT Act, 1929. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas, 

^and applies also to — 


LEG. REF. 

i Added by Act VII of 1938. 

NOTES. 

Sec. 1 : Object of tile amendment. — There 
was a conflict of decisions as to whether the 
Act, as it originally stood, was applicable to 
child marriages celebrated in places outside 
British India, c.g., in any place within the 
French territory or a Native State where 
such marriages were not declared offences. 
[Vide (1937) 1 M.L.J. 388=1937 M. 203; 59 
B. 7 45; 175 I.C. 615=1938 Nag. 205.] But 
this amendment makes this Act applicable 
to all British subjects and servants of tho 
Crown in any part of India and to all British 
subjects who are domiciled in any part of 
India wherever they may be. Thus, at 
present, this Act can pursue every British 
subject, although he may celebrate the 
marriage outside British India, and the 
Legislature by this amendment has adopted 
tho view of the Madras High Court; so the 
decision in 59 B. 745 would no longer be 
correct under the Act ns amended. In an 
administration suit an application was made 
for liberty to spend out of the estate certain 
sum to meet the marriage expenses of tho 
plaintiff who was a minor and had not 
reached tho age of 16. Both tho bridegroom 
and the bride were domiciled in Bikanir nnd 
tho marriage ceremony was to be performed 
in Bikanir. The source of income was how- 
ever in Calcutta. Field, that the application 
couUl not be granted as the Court should not 
facilitate conduct which the legislature in 
British India had made penal even if such 
marriage was not punishable according to 
law of Bikanir. A.I.R. 1941 Cal. 244. 

Object of Act not to declare marriaof. 

INVALID, BUT to INFLICT PUNISHMENT. — 
Although a marriage may have been cele- 
brated in contravention of the provisions of 
this Act, the Act does not declare it to be an 
invalid marriage. The Act merely imposes 
certain penalties on tho persons bringing 
about such marriages. 1936 A. 852 = 1936 A. 
L.J. 1097. The Child Marriage Restraint 


Act aims at the restraint of solemnization 
of child marriages. It does not affect tho 
validity of the marriages after they have 
been performed. There may no doubt be 
cases where the Court in the exercise of its 
discretion, may refuse to give a declaration 
in the case of a marriage performed in con- 
travention of the Act. 182 I.C. 508=1939 A. 
L.J. 173 = A.I.R. 1939 All. 340. 

Act, if ULTRA vires. — The Act is not ultra 
vires at least so far as Hindus arc concerned. 
It was contended that the previous sanction 
of the Governor-General in Council required 
by sec. (57 (2) (It) of tho Government of 
India Act (5 & 6 Geo. V, eh. G1 and 9 & 19 
Geo. V, cli. 101) was not given to tho intro- 
duction of the measure which became Act 
XIX of 1929. Tho argument was that the 
original Bill, which was introduced and for 
which sanction was given, was so altered 
and shaped by the Select Committee, t lint 
the Bill as it came out of the Select Com- 
mittee bore no resemblance at nil to the 
original Bill, and that therefore a fresh 
sanction should have been obtained for this. 
If was held that so far ns Hindus are con- 
cerned, the changes introduced in tho Select 
Committeo did not affect tho object and pur- 
pose of tho Bill; and that tho difference 
introduced was only with reference to the 
methods of achieving the purpose, vie., that 
the Bill provided for achieving it by creating 
civil disability whereas the Act provides f° r 
achieving it by inflicting punishments, and 
that the changes were not such ns to render 
inadequate the "previous sanction” accorded, 
nnd that the Act, therefore, was valid nn«I 
not ultra vires. 14 Pat.L.T. 438=33 Or.L.J. 
20 = 1933 Pnt. 471. 

Applicability of Act — Jurisdiction of 
Courts. — The Act is a penal statute, 
nnd, under it whoever offends . against is 
provisions commits a crime. It is applicable 
to all such crimes committed in Brmsn 
India, even though the persons accused nro 
foreigners, subjects of a Native State. 

39 C.W.N. 650. In tho case of these persons. 
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(a) all British subjects and servants of the Crown in any part of India; 

and 

(b) all British subjects who are domiciled in any part of India wherever 
they may be]. 

(3) It shall come into force on the 1st day of April, 1930. 


NOTES. 

if the marriage takes plaee outside British 
India, it would not constitute an offence 
under this Act. 

With reference to the question whether 
the celebration of child marriages by native 
British subjects outside British India can 
be punished under this Act, there was a con- 
flict of opinion between the Bombay and 
Madras High Courts. 

The Madras High Court held that this Act 
makea it an offence to celebrate a child 
marriage, and that the penal law, applies not 
only to the celebration of such marriages 
within British India by any one, but also to 
the celebration of such marriage even out- 
side British India by native Indian subjects. 
(Vide sec. 3, I. I*. C. and secs, 186 and 188, 
Criminal Procedure Code.) This Act is 
extraterritorial to this extent, viz., that if 
native Indian subjects commit off’ences 
punishable under this Act even outside 
British India, they are liable to be tried and 
punished when found in British India. The 
Act can pursue them even when they have 
broken it after going outside British India. 
(11*37) 1 M.L.J. 388 = 1937 M. 273; sec also 
175 I.C. 015= A.I.R. 1938 Nag. 235. In this 
case the murrisige wag in Frenclipet, about 
which there was dispute at the time whether 
it wag in British India or whether it formed 
a part of the French Territory. But the 
Court held that this circumstance was imma- 
terial for the case as the jurisdiction of the 
Court did not depend on that question. (Ibid.) 
But the Bombay High Court has taken a dif- 
ferent view, and has held that this Act is 
limited in its operation to British India and 
»t only strikes at marriageg contracted in 
British India. 59 B. 745 = 1935 B. 
437. The accused in this case were charged 
under section G of this Act in that they 
permitted or failed to prevent the marriage 
of their son, who was under the age of 18 
years. The marriage took place at Goa, 
outside British India, and the accused were 
tried by the District Magistrate of Kanara 
whero the accused were residing at the time 
°f the charge. It was held that marriage 
contracted outside British India was not an 
offenPe under the Act. See arguments of 
Counsel reported in 59 B. 745. 

But now the amending Act VII of 1938 
has set at rest this question. Under it the 
Act is made applicable to all British sub- 
jects wherever they may bo in India. So 
now, the view of the Madras High Court 
would be the correct law on the point. 

Court should not do anything in frustration 
of object of this Act, even in proceedings 
unconnected with this Act. The preamble 
to the Act states that it is “expedient to res- 
train the solemnization of child marriages” 
and therefore no Court would do anything 


which is calculated to facilitate the perfor- 
mance of any such act. Su, where the Court 
was asked to sanction an amount for tho 
marriage of a girl out of the funds in tho 
hands of a Receiver appointed by the Court, 
the Court refused to do so, as the girl was 
below 14 years and as the legislature has 
expressed disapproval of such a marriage. 
It also repelled tho suggestion that the 
marriage could be celebrated without any 
offence in a place outside British India and 
that the parties were domiciled in a Native 
tttate. G3 C. 1 153. A charge in respect of 
an offence under the Child Marriage Res- 
traint Act alleged to have been committed 
in French territory cannot be inquired into 
in British India except on the certificate of 
the Political Ay tut or the sanction of the 
Local Government, us required by the pro- 
viso to section 188, Cr. P. Code. There is 
nothing to the contrary in the Child Mar- 
riage Restraint Act. 1939 M.W.N. 742 = 49 
LAV. 656= A.I.R. 1939 Mad. 577. Se e also 
1940 N.L.J. 304 cited under section 9 infra; 
also 1939 A.M.L.J. 130. 

In an administration suit an application 
was made for liberty to spend out of tho 
estate certain sum to meet the marriage ex- 
penses of the plaintiff who was a minor ami 
had not reached tho age of 16. Both the 
bridegroom and the bride were domiciled in 
Bikanir and the marriage ceremony wag to 
bo performed in Bikanir. The source of in- 
come was however in Calcutta. Held, that 
the application could not be granted as the 
Court should not facilitate conduct which tho 
legislature in British India had made penal 
even if such marriage was not punishable ac- 
cording to law of Bikanir. A.I.R. 1941 Cal. 
244 = 194 I.C. 730. 

The Child Marriage Regtraint Act is in- 
tended to prohibit marriage of a Hindu male 
during his minority and it overrides to that 
extent the Hindu Law. Such a marriage pro- 
hibited by law, though not declared void, can- 
not be regarded as a necessary purpose. The 
first marriage of a Hindu is no doubt enjoin- 
ed by the shastra but when the bridegroom 
is a minor whoso marriage is restrained by 
statute, the Hindu Law’ cannot prevail. 
Hence such a marriage does not constitute a 
necessity to justify the mortgage of joint 
family property. 1941 N.L.J. 282. 

Intention to give child in marriage — 
Unlawful purpose witton exception to 
Sec. 361, I.P.C. — An intention to give a child 
in marriage in contravention of tliig Act is 
an “unlawful purpose” within the exception 
to section 361, I. P. Code, on the ground that, 
if the purpose is carried out, the person 
giving the child in marriage is liable to con- 
viction and punishment. 11 R. 213 = 34 Cr.L. 
J. 696=1933 R. 98 (F.B.). 

Trial under Act may de summary. — A 
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[S. 2 


Definitions 


2. In this Act, unless there is anything repug- 
nant in the subject or context — 

(r/) “child” means a person who, if a male, is under eighteen years of 
ng e, and if a female, is under fourteen years of age; 

il>) “child marriage” means a marriage to which either of the contracting 
parties is a child; & 


NOTES. 

trial under this Act may be summary, as it 
is permitted by section 260 (1) (a), Criminal 
Procedure Code, as the offences under the 
Act come under the heading "offences not 
punishable with imprisonment for a term 
exceeding 6 months”. Section 4 (1) (o), Cri- 
minal Procedure Code, states that “offence” 
means any act or omission made punishable 
by any law for the time being in force. 
Therefore, an offence against a law such as 
this Act will come under the provisions of 
section 260 (1) (a) of the Criminal Proce- 
dure Code. 35 Cr.L.J. 677 = 148 I.C. 351 = 
15)34 A. 331. Transfer of case under this 
Act by District Magistrate to sub-divisional 
Magistrate for disposal without making any 
enquiry (under section 202, Cr. P. Code) is 
not legal. 48 LAV. 774 = 1939 M. 294 = 
(1939) 1 M.L.J. 111. 

Setting asii»e ok acquittal in revision — 
Practice of High Court. — It was held in 12 
Pat.L.T. 629 that, though the acquittal of an 
accused would be set aside only in very 
exceptional cases, it would not be proper to 
apply that strict rule in cases under this Act, 
on the grounds that the Police can take no 
action and the legslnturc has made the 
members of the public litigants. But now 
the Act has been amended and the Police 
also can take action. 

Sentence under Act to be deterrent. — 
The Courts are not at liberty to front this 
enactment ns a legislative imposture and 
manifestly, if it is to be effective, the sen- 
tence upon the priest and other celebrants, 
without whose aid ordinarily no infringe- 
ment of the Act is possible, should be such 
as to deter other avaricious members of his 
casto from following his example. 14 Pat. 
L.T. 438 = 33 Cr.L.J. 20 = 1933 Pat. 471. 

Sec. 2: Evidence ok aoe. — Register of 
Births and Deaths is a relevant document 
under Sec. 35 of the Evidence Act, and 
further evidence may not be neeessnry to 
establish the date of' birth. 16 Pat.L.T. 629. 
But opinion evidence from mere appearance 
is not sufficient to establish the age. I.L.R. 
(1937) Mad. 854=;1937 M. 490; nor certifi- 
cate from any incompetent medical officer 
when more competent officer is available 35 
Cr.L.J. 677 = 148 I.C. 351 = 1934 A. 331.' 

Sec. 2 (6): Marriage. — The word ‘marri- 
age’ has not been defined in this Act. “The 
meaning of the word differs in different 
countries. I n Christendom, it means a 
monogamous marriage, being the voluntary 
union for life of one man and one woman to 
the exclusion of nil others. In India a mar- 
riage has a different meaning, in that, in the 
case of Hindus, it need not be voluntary and 


it may be polygamous, and if custom per- 
mits polyandrous; while , n the case of the 
Mahomedans fhe(re i s a marriage called 
Mutah which need not be for life at all ” 
(Hour's Hindu Law, 3rd Ed., p. 271.) 

However, marriage may be defined as an 
alliance between a man and a woman recog- 
nised by law. Such alliance may be formed 
m a number of ways which vary from the 
most complicated form prescribed in the 
Hindus Sastras to the free love which under 
Hu* name of Sambandam is taken for a 
marriage in Malabar. The question of legal 
recognition is all in all. 

•Solemnization op marriage among 
Hindis Kssknti.vls. — Hindu lawyers pits- 
or i bed various ceremonies for the solemniza- 
tion of a marriage. But these ceremonies 
in their entirety are seldom, if ever, per- 
formed. According to them the Vivalia 
Horn a and Saptapadi are essential. But it 
is notorious that marriages are performed 
in many castes without them, and it is now 
settled that, if by caste usage any other 
form is considered ns constituting * a mar- 
riage, then the adoption of that form under 
the conditions prescribed by the caste, with 
the intention of thereby completing the 
marriage union, is sufficient. It i s conse- 
quently clear that the essential and binding 
part of the marriage ceremony must neces- 
sarily vary in different localities. 33 M 342 
=." I.C. 42. 

TlLAK CEREMONY, IP CONSTITUTES MARRI- 
AGE. — Tilak ceremony may be regarded as a 
necessary preliminary to the marriage cere- 
mony; but the actual marriage is a cere- 
mony quite different and distinct from it. 
Nor can a marriage be properly called a 
‘consequence’ of the tilak ceremony. 1934 
A.L.J. 681=35 Cr.L.J. 1175=1934 A. 829. 

Marriage between parties op same ootra 
if not within the Aot. — The Act aims at 
and deals with the restraint of the perfor- 
mance of the mnrringo, and it has nothing to 
do with the validity or invalidity of the 
marriage; so oven when the parties to the 
marriage belonged to the same poCra, it. will 
nonetheless be marriage for the purposes of 
this Act. 58 A. 402 = 30 Cr.L.J. 1483 = 1936 
A. 11. 


Marriage when complete — Gauna cere- 
mony if necessary. — The marriage becomes 
complete as soon ns the marriage ceremony 
which depends on the law and religion of 
the parties is performed. The ftt^t that he 
Gauna eeremonv has not been performed as 
yet does not affect the performance of tbe 
marringe. Consummation is not ft P»e e 
the marringe coremony. 58 A. 40- — 36 
L.J. 1483 = 1936 A. 11. 
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S. 4] 


(c) (“contracting party" to a marriage means either of the parties whose 
marriage is ‘[or is about to be] thereby solemnised; and 

(d) “minor” means a person of either sex who is under eighteen years of 


age. 


Punishment for male 3. AN hoever, being a male above eighteen years 

adult below twenty-one of age and below twenty-one, contracts a child mar- 

years of ago marrying a r j a «r C shall be punishable with fine which may ex- 

cU * tend to one thousand rupees. 

4. Whoever, being a male above twenty-one years ol' age, contracts a child 

Punishment for male man ’ ia g e aha11 be punishable with simple imprison- 
adult above twenty-one mont Inch nui\ extend to one month, or with fine 

years of ago marrying a which may extend to one thousand rupees or with 

child. * hot h. 


LEG. REF. 

i Inserted by Act XIX of 1938 

0 , NOTES. 

bF.c. 2 (c): Contracting party. — T hese 
words in this Act- arc defined to mean the 
parties whose marriage is or is about to be 
thereby celebrated. Generally in this coun- 
try, child marriages are brought about bv 
the parents or guardians of the children, and 
hut for this definition, these words would 
naturally refer to the parents or guardians. 

Sec. 2 (d): Minor. — T his Act fixes the age 
ot minority at 18 years for the purposes of 

a? • C -‘ Accor<3in K to the Indian Majority 
Act, it is extended to 21 years when there is 
a certificated guardian appointed or decla- 
reu by the Court under the Guardians and 
Wards Act, 1893. 

Sec. 3: Scope of. — T his section fixes the 
penalty of a maximum fine of Rs. 1,000 on a 
nialo between the ages of 18 and 21, who 
contracts a child marriage. Note that no 

. i • ^ can be awarded under this 

section. Imprisonment cannot be awarded 
under the provisions of section 25, General 
Clauses Act, 1897, or section (54 of the I. P. 
Lode even in case of default in payment of 
tho fine inflicted (se c section 7, infra.) 

contractual capacity for marriage 
under English Law — Effect of child 
iarriage. — Under the English law, a bind- 
marriage can be contracted bv an infant 
ot either sex at the age of 10 years. [Vide 
age of Marriage Act (1929), 19 & 20 Geo. V, 
ci. 30, section 1], and a marriage between 
persons either of whom is under that age is 
TSh (BaUbury, 2nd Ed., Vol. XVII, p. 

Out ,J 

Secs 3 and 4 : Scope of. — Sections 3 and 4 
prescribe penalties for the male who con- 
tnu-ts a child marriage for himself and these 
‘Hirer according to his age. If he is below 

i i of 18 y ears - he is not at all punisha- 
If ho is between the age* of 18 and 21, 
punishment prescribed under section 3 is 
? n y a maximum fine of Rs. 1,000 Accord- 
ing to section 7 of the Act, the Court is not 
competent to award imprisonment for de- 
fnult in payment of fine inflicted. If the 

UieCn 8 , i b ° V ^ 21 yea .™ ° f h iB °P en to 
the Co U rt under section 4 not only t 0 inflict 

a mTnfv f ‘ m - 0f 1 - 000 but also to award 

or in tv. 9 B, u plfi '. m P ri80nmen t in addition, 
n the alternative. Also, in this latter 


case it is open to the Court under section 25 
of the General Clauses Act, 1897, or section 
G4 of the I. P. Code to award additional im- 
prisonment on default of payment of tin- 
line. 

Sec. 3 or 4 and Sec. 12 : Distinct offen- 
ces- — A person may commit distinct of- 
fences both under section 3 or section 4 anti 
section 12. Where a male has been restrain- 
ed by means of an injunction order of tho 
Court issued under section 12 from contract- 
ing a child marriage, and he has the same 
solemnized, then, lie would be committing two 
offences, (i) the offence of contracting the 
child marriage under section 3 or section 4 
as tho case may be, and (ii) the offence of 
contempt of Court for disobeying the in- 
junction, and would render himself liable to 
two sentences and punishments. 

It is to be noted that section 7 disables the 
Court from awarding punishment of im- 
prisonment for default of payment of tho 
fine inflicted, only in respect of a sentence 
under section 3. Therefore, where the male 
between the ages of 18 and 21 contracts a 
child marriage in disobedience to an in- 
junction order issued by the Court against it, 
and he is fined under section 12, it is open to 
the Court to award imprisonment as an 
alternative punishment on default of pay- 
ment of the fine inflicted on him. 

Sec. 4. — Se e notes under section 3 supra. • 

Secs. 4 and 5 : Value of certificate as 
to age of bride from i n competent medical 
officer. — In a case under this Act against 
the bridegroom under section 4 and the 
priest who officiated at the marriage under 
section 5, it was contended bv them that 
they were misled by a certificate granted bv 
the woman medical officer in charge of a 
hospital to the effect that the girl was not 

.J 4 c year8 of a S e - But according 
to the Civil Surgeon the girl was only about 

- years of age, and no evidence was pro- 
duced to contradict the Civil Surgeon. It 
was held that they should have gone to tho 
Civil Surgeon in order to obtain a certificate 
a nd that the fact of their having secured a 
certificate from the woman medical officer, 
f ufl ? cient - 35 Cr.Ii.JT. 677 = 148 I.C. 

1» 3 ? A. 331. But the production of 

the medical certificate may be taken into 
account in the matter of awarding punish- 
ment. (Ibid.) * * 
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5. hocver performs, conducts or directs any child marriage shall be 

Punishment for soloinnis- x i j . i • . ^ _ may 

ing a child marriage. extend ..o one month, or with fine which may extend 

, to one thousand rupees, or with both, unless he proves 

that he had reason to believe that the marriage was not a child marriage. 


NOTES. 

Justification can be pleaded only if act 

DONE IN GOOD FAITH. — A party pleading jus- 
tification and claiming exemption "'from 
punishment for any offence should have 
under section 79 of the Indian Penal Code, 
acted in good faith involving due care and 
caution. 35 Cr.L.J. 677 = 148 I.C. 351=1934 
A. 331. 

Sec. 5: ‘Performs, conducts or directs’. 
— The words ‘performing, conducting’ etc., 
refer to the actual marriage ceremony itself, 
and not of any negotiation, preparation or 
any other preliminary acts; and these are 
not covered by the section. 175 I.C 615 = 
1938 Nag. 235. See also 42 Bom.L.R. 857 = 
1940 Pom. 363. Those words would include 
the Priests or Purohits who officiate at the 
marriage ceremony. Sc c 14 Pat.L.T. 438 = 
146 I.C. 298=1933 Pat. 471. Do these words 
include also persons such as those who ac- 
commodate the offending parties by giving 
them premises, etc., for the celebration of 
tho marriage, and the servants and depen- 
dants of the parties who do several acts in 
connection with and in furtherance of the 
marriage? It has been held that merely 
applying to tho Municipal Board for permis- 
sion to hold nautch, music, and fireworks on 
the occasion of marriage does not amount, 
to an offence under this section. 1936 O.W. 
N. 480. But it has been held, in 16 Pat.L.T] 
639. that, though a person may not be 
directly guilty of an offence under this Act, 
tho provisions of the Indian Penal Code 
regarding the abetment of offences may be 
applied to him. and ho may be convicted and 
sentenced for abetment of offences under this 
Act. So, according to this section, it would 
tie a question of fact in eaeh case whether 
the acts alleged against any such person 
• ^mshtuto an abetment of the offenee under 
this Act read with the provisions of the 
Indian Penal Code. Section 5 of the Act is 
intended to punish tho sohmnizinp a child 
rnairuipe. The words “perform, conduct or 
direct in section 5 bear tho same import 
and mean working towards the end. that is 
completing the union, nnd nr© used to in- 
dicate solemnization of tho marriage. They 
do not suggest the arranging of mar- 
riage merely or attending a marriage cere- 
mony with view to assisting in the solem- 
nization of the marriage. The words are 
used in relation to the ceremony. The per- 
formance of a marriage among liindus means 
the solemnization thereof by conducting 
such ceremonies as would complete and vali- 
date tho marriage that is, the performance of 
the sacramental or religious and not the secu- 
lar ceremony. Mere participation in the 
latter ceremony would not offend against sec- 
tion 5. Section 5 is not intended to punish 
parents who arrange or assist in the perform- 
ance of the marriage ceremony. Tho parents 


of a grown up bride who take part in tho 
kanyadan ceremony cannot b e made liable 
under section 5. I.L.R. (1940) Bom 709 = 
42 Bom.L.R. 857 = 1940 Bom. 363. 

Marriage. — [ See also notes under section 
2 (b) supra.] For the purposes of this sec- 
tion, it is only the marriage ceremony that 
has to be considered, and it is quite imma- 
terial where and when or by whom the 
Tilalc ceremony was performed. 1934 A.L. 
J. 681 -,35 Cr.L.J. 1175 = 1934 A. 829. Where 
the accused arc not charged with the com- 
mission of an offence by reason of having 
performed the Tilalc ceremony, but are 
charged lor the offence of performing, con- 
ducting or directing tho child marriage 
under section 5 of this Act, sections 179 and 
182, Criminal Procedure Code, could not ap- 
ply, as the marriage cannot be properly call- 
ed a ‘consequence’ of the Tilalc ceremony, and 
the case is, therefore, not, triable in the place 
where tho Tilalc ceremony took place. 1934 
A.L.J. 681=35 Cr.L.J. 1175 = 1934 A. 829. 
Scc also 175 I.C. 615=1938 Nag. 235. 

‘Reason to believe.’ — These words imply 
that there has been a bona fide inquiry and 
test as regards the age of the child concern- 
ed. It is a well-known fact in medical juris- 
prudence that the age of a person between 
tlio ages of 12 and 16 could not be ascertain- 
ed satisfactorily by a mere personal inspec- 
tion. So in a case where the husband and 
priest who were accused under this Act plead- 
ed that they were satisfied by a personal ins- 
pection of tho minor girl that she was above 
tho age of 14 years while as a matter of fact 
alio was below that age, it was held that tho 
defence would not avail them. I.L.R. (1937) 
Mad. 854 = 45 LAV. 437. Further, mere pro- 
duction of a medical certificate as to the age 
would not be sufficient. Tt must have been 
issued by a competent medical officer. Where, 
therefore, a certificate as to the age of a 
girl was obtained from a subordinate woman 
medical officer while there was available in 
tlio st?it ion the District Civil Surgeon, ami 
while the uncontradicted evidence of the Civil 
Surgeon showed that the girl was below the 
age of 14 years, it was hold t lint the parties 
wore guilty. 35 Cr.L.J. 677 = 148 T.C. 351 = 
1934 A. 331. Production of tho birth cer- 
tificate of the boy or girl may bo satisfactory 
evidence. 

Sues. 5 and 6 : Scope of — Conflict of 
Rulings. — As to the question whether the 
parents nr© liable under section 5 °r under 
section 6, or under both these sections, tnero 
is a difference of opinion among the ijjgn 
Courts. It was held by the Allahabad |Dgn 
Court that sections 5 ami 0 deal with differ- 
ent offences, section 5 deals with tho persons 
who perform, conduct or direct any emit 
marriage. Section 6 provides for the offence 
in cases whoro a minor himself conducts a 
child marriage. It is only in tho case where 
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G. (1) Where a minor contracts a child marriage, any person having 

charge oi' the minor, whether as parent or guardian 
or in any other capacity, lawful or unlawful, who 
does any act to promote the marriage or permits it lo 
be solemnised, or negligently fails to prevent it from 
being solemnised, shall be punishable with simple imprisonment which may 


Punishment for parent or 
guardian concerned in a 
child marriage. 


NOTES. 

a minor contracts a child marriage that any 
person having charge of the minor, whether 
as parent or guardian or in any other capa- 
city, lawful or unlawful, who does any act to 
promote the marriage or permits it to be 
solemnized, or negligently fails to prevent it 
from being solemnized shall bo punishable. 
Section 5 deals with eases in which the mar- 
riage is not contracted by the minor. It is 
not the intention of the legislature to punish a 
person both under sections 5 and (3 at the 
same time. 58 A. 402 = 30 Cr.L.J. 1483 = 
A.I.R. 1930 A. 11. 

The Madras High Court, on the other 
hand, holds that section 5 applies only to the 
solemnization of marriago by others than 
parents and that section 0 alone applies to 
parents who promote a child marriage or per- 
* mit it or negligently fail to prevent it. I.L.R. 
(1937) Mad. 854 = 45 L.W. 437. The Nagpur 
Court also holds the same view as that of 
Madras. 1932 N. 174. In cases of complaints 
of offences under sections 5 and G and it is es- 
sential that trying Magistrate should find de- 
finitely that either or both of the contract- 
ing pnrtics to the marriage were infants 
within the meaning of the Act, that is to 
say, that tho bridegroom was under the age 
of 18 or that the bride was under the age 
Of 14. 181 I.C. 91G = 40 Cr.L.J. G05 = A.I.R. 
1939 Cal. 288. Where it is alleged that the 
accused lived in British India and arranged 
for a marriage in contravention of the provi- 
sions of the Act, to take place out of British 
India, the offence is committed inside British 
India and hence no certificate under section 
188, Cr. P. Code, is necessary. 1939 A.M. 

L. J. 130. See also 49 L.W. 656 = A.I.R. 1939 

M. 577. 

8kc. G: Scope and object of section. — 
Unlike section 5 which constitutes only posi- 
tive acts as an offence, this section consti- 
tutes not only certain acts but also certain 
omissions as offences under the Act. Further 
this section lays down a rule of presumption 
contrary to tho ordinary rule of presumption 
under the criminal law, and throws on the 
accused tho burden of proving that he did 
not negligently fail to prevent the child 
marriage. On this section, see 175 I.C. 015 = 
A.I.R. 1938 Nag. 235. 

Parents when commit offence under 
THIS section — Father and mother. — S. G 
>8 confined only to tho person who had 
actual charge of tho minor cither as parent 
nr guardian at tho timo of tho marriage. I.L 
»• H937) Mad. 854 = 1937 M. 490. Se e also 
Id Pftt..L.T. 029 = 1935 Pat. 475. In tho 
case of Hindu marriages, it cannot bo said 
that tho father of tho bridegroom or the 
bride does not perform or direct the marri- 
ng 0 . It i 8 generally the father or tl 


guardian who arranges for tho marriage of 
the boy and takes the marriage party to the 
house of the bride. It i a the father of tho 
bride who takes part actually in the per- 
formance of tho marriage ceremonies, as 
it is he who gives his daughter in marriage. 
Therefore it cannot be said of either of them 
that he did not perform or direct the mar- 
riage. 58 A. 402 = 3G Cr.L.J. 1483 = A.I.R. 
193G A. 11. Tho mother has no authority, 
when tho father of the bridegroom who is 
below 18 years promotes and brings about the 
marriage, to prevent tho marriage; and her 
mere participation in the marriage cannot bo 
regarded as constituting an offence punisha- 
ble under this section. I.L.R. (1937) Mad. 
854 = 45 L.W. 437. Where the bridegroom 
•who was below 18 years was in charge of the 
father, who promoted the marriage and got 
it performed, the mother of the bridegroom 
cannot bo convicted under this section. 
I.L.R. (1937) M. 854 = 1937 M. 490. 

Bridegroom and bride — One only is 
child — Whether father of the other 

GUILTY UNDER THIS ACT CONFLICT OF VIEWS 

— Abetment. — Tho Allahabad High Court 
holds that section 5 is wide enough to cover 
tho case of tho fathers of both the bride- 
groom and the bride. Even where one of 
them, i.e., the bride or the bridegroom is 
not of the age specified in tho Act for her 
or him, tho fathers of both of them would 
be liablo under this section. 58 A. 402 = 
36 Cr.L.J. 1483= A.I.R. 1936 A. 11. But a 
different view has been taken by the Madras 
High Court which holds that the parents of 
the bridegroom cannot be convicted under 
this section, merely because the bride was 
under 14 years, and they can be convicted, if 
at all under this section, only if tho bride- 
groom, i.e., their own son who was in their 
charge, was under 18 years at. the time of 
marriage. I.L.R. (1937) M. 854 = 1937 M. 
490. But a reconciliation may be found in 
the decision of the Patna High Court which 
has held that although the Act makes no men- 
tion of abetting, yet under the provisions of 
tho Indian Penal Code, it is possible for them 
to be prosecuted for abetting an offence 
although the accused is not the father of one 
of the parties who is under age so long as 
the other party is below the prescribed age. 
So, even if the bridegroom is not under age, 
his father would be guilty of abetting the 
offence under this Act if the bride is of 
under age. 16 Pat.L.T. 629 = 1935 P. 474. 

. imp ri SONMEnt for women. — This pro- 
vision in favour of woman offenders is Jo 0 
to tho fact that very often they are not the 
principal offenders, but only happen to be 
a tool in the hands of some male relations. 
There is a similar exemption from imprison- 
ment in the case of females, in respect of 
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extend to one month, or with fine which may extend to one thousand rupees or 
with both : ’ 

Provided that no woman shall be punishable with imprisonment. 

(2) For the purposes of this section, it shall be presumed unless and 
until the contrary is proved, that, where a minor has contracted a child 
marriage, the person having charge of such minor has negligent lv failed to 
prevent the marriage from being solemnised. 

7. Notwithstanding anything contained in section 25 of the General 

Imprisonment not to be 
awarded for offences under 
section 3. 


term of imprisonment. 

8. Notwithstanding 


Clauses Act, 1897, or section 64 of the Indian Penal 
Code, a Court sentencing an offender under section 3 
shall not he competent to direct that, in default of 
payment of the fine imposed, he shall undergo any 


Jurisdiction under this 
Act. 


anything contained in section 190 of the Code of 
Criminal Procedure, 1898, no Court other than that 
of a Presidency Magistrate or a ‘[Magistrate of the 
first class] shall take cognizance, of, or try, any of- 
fence under this Act. 

9. 2 [No Court shall take cognizance of any offence under this Act after the 

Mode of taking cogni- expiry ol one year from the date on which the offence 
zanco of offences. is alleged to have been committed.] 

significance since the words relating to 
‘complaint’ have been deleted in the amend- 
ed section. The reason for this amendment, 
has been stated as follows in the Statement 
of Objects and Reasons: — “It is known that 
one of the principal impediments to tin* en- 
forcement of tin* Sarda Act at present lies 
in the obligation plaeed upon tin* complain- 
ant to incur the publicity of a formal com- 
plaint and. if required by the Court, to exe- 
cute a bond, to incur also the risk of losing 
the sum mentioned in the bond. The pro- 
poser! amendment would enable the Court to 
proceed upon information obtained pri- 
vately after taking such steps as it might 
think necessary to satisfy itself of the 
eorreetness of the information” 

One year — Limitation, reason for. — A s 
a general rule, in the absence of statutory 
limitation a prosecution for an offence may 
be instituted at any time however long after 
the commission of the criminal net. Hut 
several special Acts have enacted a time 
limit for the commencement of criminal pro- 
ceedings. The general rule underlying these 
provisions is that in respect of minor offen- 
ces, it is desirable that after the lapse of a 
long period no prosecution should be enter- 
tained. Kvery net that is prohibited by law 
and for which a penalty is imposed is not to 
be deemed a criminal offence. Actions for 
the violation of several Municipal Ordi- 
nances are treated as civil in their nature, 
the imprisonment or fine imposed for non 
compliance with the order being lookei 

• . . ....Ilnur 


LEG. REF. 

1 For the words “District Magistrate”, the 
words “Magistrate of tlm first class” shall 
bo substituted by Act XIX of 1038. 

2 For old section of the new section 0 has 
btM?n substituted by Act XIX of 1038. 

NOTES. 

offences under section 12 of this Act. 

Sf.C. 7. — This section does not affect the 
power of the Court to inflict an alternative 
punishment of imprisonment in default of 
payment of the fine imposed, where the 
offence and sentence are under section 12 of 
this Act, oven though the accused is the male 
husband between the age 9 of 18 and 21. 
This section applies only where the sentence 
is under section 3. 

•Sf.c. 8. — The reason for the amendment 
introduced in this section is to confer upon 
a largo number of officers jurisdiction to 
take cognizance of offences and to entertain 
complaints, and try offences under the Act, 
so that cases may be disposed of with 
greater facility and quickness. In (1937) 
1 M.L.J. 498 = A.I.R. 1937 Mad. 037. 
it was held that an Additional District 
Magistrate who had been given all the 
powers of a District Magistrate was em- 
powered to try cases under this Act. But 
m view of the amendment to the section 
which empowers every first class Magistrate 
to try them, there would not be any room 
for any such doubt arising. On this section, 
ser also 1934 A. 331. 

Hfc 9: Object of amendment. — The 

amendment of this section has been made 
wth a view to permit the Court to take pro- 
ceedings under the Act upon its own motion 
without the necessity of a formal complaint 
The words “save upon a complaint made” 
have been deleted. The ruling in 1938 Rang 
L.R. 150 = A.T.R. 1938 Rang. 257 which held 
that a mere ‘ police report’ did not constitute 
a ‘ nompla/int’ as required by this section 
before it was amended, is no longer of any 


upon not ns a punishment but as compelling 
a compliance with the order. It is t" 0 P° '!•' 
of this Act more to restrain and prevent no 
performance of child marriages than 2 
punish the offenders. Ilenco ft Dmo limit o 
one yenr has been fixed for taking cogruz 
unco of nn offence under this Act, wi h a 
to avoid voxntious nnd stale proseeu 

_ « • *4 Am if 4# 1 a tr 


a nee 
view 


view to avoio vcxaiioun . . . 

tions. Section 14 of the Limitation Act i» »n 
terms restricted to civil proceedings and 
cannot be availed of in respect of proceed 
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10. The Court takin 

Preliminary inquiries 

into offences under this 
Act. 


g cognizance of an offence under this Act shall, unless 
it dismisses the complaint under section 203 of t lie 
Code of Criminal Procedure, 1808, either itself make 
an inquiry under section 2U2 of that Code, or direct 
a Magistrate of the first class subordinate to it to 


make such inquiry. 

11. ‘[(1) When the Court takes cognizance of any offence under tins Act 

upon a complaint made to it, it may for reasons to be 
recorded in writing, at any time after examining the 
complainant and before issuing process for compel- 


Power to take security 
from complainant. 


LEG. REP. 

l Sub-section (I) of section 11 has been 
substituted by sec. 5 of Act XIX of 1938. 

NOTES. 

ings under the Child Marriage Restraint Act. 

A complaint preferred beyond year of the 
solemnisation of the marriage cannot be 
taken cognizance of under section 7. The fact 
that another unsuccessful complaint laid 
been made to another Magistrate within 
time would not help to make the second 
complaint filed beyond time a valid one. 
49 JLW. 547 (1) = A.I.R. 1939 Mad. 512 = 
(1939) 1 M.L.J. 775. Marriage in Native 
btate Complaint within one year but certi- 
ficate obtained after one year — Trial would 
be legal. 1940 Nag. 245 = 1940 N.L.J. 304; 
see also 1939 A.M.L.J. 130; 1939 Mad. 577 = 
4/ LAV. 056. 

Six*. 10: “Taking cognizance”. — Former- 
ly the Court can take cognizance of an 
offence under the Act only on a complaint 
made to it, but now the Amending Act XIX 
of 1938 has removed the words ‘"‘save upon 
a complaint” in section 9 with the result that 
the Court can take cognizance of the matter 
otherwise also. 

Preliminary inquiry necessary before 

issuing SUMMONS. — Under this section, the 
Court taking cognizance of an offence under 
this Act is bound to hold a preliminary in- 
quiry before taking further action unless it 
dismisses the complaint under section 203, 
Criminal Procedure Code. 12 Lali 383 = 32 
Cr.L.J. 010 = 1931 Lali. 56 (1); 15 Lah. 63 = 

' , Cr -L. J . 1430 = 1934 Lah. 155; 20 N.L.J. 
15. Sec also 48 LAV. 774. Section 10 is manda- 
tory and clearly prohibits a Court from taking 
cognizance of an' offence under the Act with- 
°ut a preliminary inquiry being held. A 
process issued without holding an inquiry as 
required by section 10, is therefore unauthor- 
ised and illegal. A.I.R. 1939 Mad. 530 = 
(1939) 1 M.L.J. 900. Section 10 contains pro- 
visions which are mandatory, and omission to 
conform with the procedure prescribed by the 
section would vitiate all subsequent proceed- 
ings. I.L.R. (1940) Kar. 442 = 1940 Sind 
-13. Section 10 no doubt requires that a pre- 
liminary inquiry must bo held. But where 
n Court finds that there is a prvma facie case 
and also holds the offence established after a 
proper trial, it cannot be hold that the con- 
viction must bo set aside for the technical 
reason that no preliminary inquiry was held 
ns required by section 10. This does not 
mean that Magistrates are entitled to dis- 
regard the provisions of section 10. But 
"hero the accused does not object to the trial, 
C. C. M— 44 


he cannot benefit bj» an objection which is 
entirely technical in its nature. 20 Pat.L.T. 


495 = A.I.R. 1939 Pat. 525. Where in res- 
pect of an offence under tho Child Marriage 
Restraint Act the accused are tried and con- 
victed without a preliminary enquiry being 
held as required by section 10 of the Act, 
and no prejudice had thereby been caused t<> 
the accused, the trial and conviction is not 
on that ground in any way vitiated and the 
defect is cured by section 537, Cr. P. Code. 
I.L.R. (1940) Nag. 488 = A.I.R. 1940 Nag. 
375. 


The mere fact that the security bond 
obtained from the complainant is defective, 
because tho property offered by him did not 
belong to him, would not vitiate the trial of 
an offence under section 5, as it does not af- 
fect the merits of tho case. 1930 OAV.N 480 
= A.I.R. 1930 O. 311 = 37 Cr.L.J. CIO. ’ 

Procedure at trial. — Cases under this 
Act may be summarily tried. 30 Cr.L.J. 077 
— 148 LC. 351 = 1934 All. 331. Strictly speak- 
ing the accused should be re-examined after 
the prosecution witnesses ar e over. But 
omission to re-examine an accused after the 
prosecution evidence is completely recorded 
is not such an irregularity as vitiates the trial 
of an offence under this' Act unless the irre- 
gularity i s shown to have caused prejudice 
to the accused or a failure of justice 1936 
OAV.N. 480 = A.I.R. 1936 O. 311 = 37 Cr.L.J. 
616. Where, therefore in a case under section 
6 of the Act, an accused is examined at length 
and given full opportunity to state hi s case, 
but is not examined again after some fur- 
ther prosecution witnesses are produced and 
no real prejudice or failure of justice has 
been caused, the omission to re-examine the 
accused was held not to have vitiated the 
trial. (Ibid.) But, where the Court merely 
asked the accused, whether he pleaded 
guilty’ or ‘not guilty’, and there was 
nothing on the record to show that he was 
questioned at any time with a view to ena- 
bling him to explain the circumstances ap- 
pearing in evidence against him, the failure 
to examine tho accused person was held to 
bo an irregularity which went to the root of 
a fair trial and it was not to be regarded as 
a mere technical error of procedure, and 
that it would, therefore, bo necessary to set 
aside the conviction and sentence on him. 
1936 OAV.N. 480 = 37 Cr.L.J. 616 = A.I.R. 
1936 O. 311; 11 Luck. 461= A.I.R. 1936 O. 
16, Expl. 

Sec. 11 (1). — This sub-section applies only 
to cases where the Court takes cognizance- 
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ling the attendance of the accused, require the complainant to execute a bond, 
with or without sureties, for a sum not exceeding one hundred rupees as security 
for the payment of any compensation which the complainant may be directed to 
pay under section 250 of the Code of Criminal Procedure, 1898, and if such 
security is not furnished within such reasonable time as the Court may fix, the 
complaint shall be dismissed.] 

. (2) A bond taken under this section shall be deemed to be a bond taken 
under the Code of Criminal Procedure, 1898, and Chapter XLII of that Code 
shall apply accordingly. 

12. (1) Notwithstanding anything to the contrary contained in this Act, 

„ . . . . fhe Court may, if satisfied from information laid 

prohibiting marriage in , . 1 through a complaint or otherwise that a 

contravention of this Act. ehilu marriage m contravention of this -Vet has been 

arranged or is about to be solemnized, issue an in- 
junction against any of the persons mentioned in sections 3, 4, 5 and 6 of this 
Act prohibiting such marriage. 

(2) No injunction under sub-section (1) shall he issued against any per- 
son unless the Court lias previously given notice to such person, and Jias afford- 
ed him an opportunity to show cause against the issue of the injunction. 

(3) 1 he ( ou 1 1 ma\ either on its own motion or on the application of any 
person aggrieved rescind or alter any order made under subsection (I). 


I 


LEG. REF. 

l Section 12 has been inserted by section 0 
of Act XIX of 11)38. 

NOTES. 

of an offence under this Act upon a com- 
plaint and not where it takes cognizance 
otherwise. Generally security would be 
demanded from the complainant only in eases 
where the Court entertains a doubt as to the 
truth of the complainant's allegation, or 
opines that the complaint has not been bona 
fnlt\ [20 N.L.J. 115 is not now good law.] 

Object and Scope op amendment. — As 
regards taking security, it was obligatory on 
the Court to do so under the old sub-section 
(1); and the words used were “shall re- 
quire”. If the Court did not want, to take 
any security it was required to state its 
reasons therefor. Tbit under the present, 
substituted sub-section (1), the words used 
are “may require” and also the Court has 
to state its reasons not for waiving security 
but for requiring security. Under the old 
sub-section (1), it was held that the failure 
of a Magistrate to record any reason for 
not requiring the complainant to execute a 
bond was a material irregularity which 
could not b« cured bv section 537. ’Criminal 
Procedure Code. 37 C.W.N. 02fi = 34 Cr.L.J. 
554 — 1033 Cal. 433 (1). Put this would bo no 
longer correct under the amended sub-section 
(1), under which reason has t o be given 
only for ‘taking’ security and not for ‘not 
taking’. On this section also 20 N.L.J. 
115; 162 T.C. 380 = 37 Cr.L.J. G10 = A.I.K. 

1030 Oudh 311. 

Sec. 12: Object. — The reason for the in- 
sertion of section 12 lias been stated ns fol- 
lows in the Statement of Objects and Rea- 
sons: “for facilitating the more effective en- 
forcement of the Art,” it is necessary to put 
“beyond question that the Courts empower- 
ed to take proceedings under the Act mny at 
their discretion issue an injunction pro- 
hibiting a marriago arranged in contraven- 


tion of the Act. Already Civil Courts in 
Bombay Presidency are known in several 
cases t<> have issued injunction orders 
against marriages known to have been 
arranged in contravention of the Act. It is 
not known whether similar action lias been 
taken in any other province. But since 
doubts have been thrown upon the legality or 
practicability of this method, it seems desira- 
ble to remove such doubts by providing for it 
directly through the proposed amendment. 
The draft bill proposes to impose a higher 
maximum penalty for the breach of such an 
injunction than the penalty provided in the 
Act in the case of prosecutions after the 
marriage hail already taken place, on the 
ground that breach of a Court injunction 
involves contempt of Court.” As interfer- 
ence of the Court in the matter of contem- 
plated marriages by way of injunction orders 
is a serious matter and is likely to lead 
sometimes to irrcparablo damages, several 
safeguards have been provided in sub- 
sect inns (2) to (4) of this section. Previous 
notice to be given and opportunity to bo 
afforded to the party to show cause to the 
contrary before an injunction order can bo 
issued; and further, power is reserved to the 
Court to dissolve the injunction order 8UO 
mo hi or on the application of any aggrieved 
party. Sub-section (4) also enjoins on the 
Court the duty of a speedy disposal of appli- 
cations to dissolve the injunction orders 
passed by it, and the Court is required to 
state its reasons in writing if it happens 
reject the application. This provision shows 
that the rejection of such an application is 
not a matter of more discretion for 
Court, but that it can be only for valid am 
sufficient grounds which have to bo expressly 
stated so that the Court of revision may bo 
in a position to judge about tho sufficiency 
of tho grounds 

Proviso — No imprisonment for woman. 

See notes under section 6 supra. 



The Children (Pledging of Labour) Act (II of 1933). 


347 


(4) Where such an application is received, the Court shall aft’ord the 
applicant an early opportunity of appearing before it cither in person or by 
pleader; and if the Court rejects the application wholly or in part, it shall 
record in writing its reasons for so doing. 

(5) Whoever knowing that an injunction has been issued against him 
under sub-section (1) of t his section disobeys such injunction shall be punished 
with imprisonment of either description for a term which may extend to three 
months, or with line which may extend to one thousand rupees, or with both: 

Provided that no woman shall be punishable with imprisonment.] 


THE CHILDREN (PLEDGING OF LABOUR) ACT (II OF 1933). 

PREFATORY NOTE: Statement of Objects and Reasons. — “The Royal Commission 
on Labour found evidence in such widely separated areas as Amritsar, Ahmedabad and 
Madras of the practice of pledging child labour — that is, the taking of advances bv parents 
or guardians on agreements, written or oral, pledging the labour of their children. In some 
cases, the children so pledged were subjected to particularly unsatisfactory working condi- 
tions. The Commission considered that the State would be justified in adopting strong 
measures to eradicate the evil and the Bill seeks to do so by imposing penalties on parties 
to agreements pledging the labour of children and on persons knowingly employing children 
whose labour has been pledged.” 

The following are extracts from the Report of the Royal Commission on Labour on 
which the provisions of this Act are based: — 

CniLD Labour in “Bidi” Factories. — “The paramount matter for concern, in a number 
of areas, particularly in the Madras Presidency, is the question of child (i.e., boy) labour. 
In many cities, large numbers of young boys are employed for long hours and discipline is 
strict. Indeed there is reason to believe that corporal punishments and other disciplinary 
measures of a reprehensible kind are sometimes resorted to in the case of the smaller 
children. Workers as young as five years of age may be found in some of these places 
working without adequate meal intervals or weekly rest days, and often for 10 or 12 hours 
daily, for sums us low as 2 annas in the case of those of tenderest years. This recalls some 
of the worst features of child apprenticeship in England at the time of the agitation prior 
to the passing of the first Factory Act, particularly when it is realised that many of the 
parents of these child workers are in debt to the employer. As a result they are not in a 
position to enquire too closely into the treatment meted out to their children or to do other 
than return an absconding child. Although it is impossible to give even an approximate 
figure of the numbers of such child workers in the provinces where this type of labour is 
moat prevalent, we are confident from the evidence submitted to us, as well as from our 
own personal observations, that it is sufficiently large in certain areas to constitute an evil 
which demands immediate remedy. 

Children in amritsar Cari»ET Factories. — The main point to be observed in the carpet 
weaving industry is the employment of young children. In the Carpet Factories of Amrit- 
sar these children are employed not directly by the Factory owner hut by the weaving 
masters, who are responsible both for engaging them and for paying their wages The 
manager concerns himself solely with the master weaver who is paid on a contract basis 
1,e, » 80 mucl > for each carpet, according to its size, quality and design. There is for the 
nf i P i^t no limitation on the children’s hours other than that imposed bv the exigencies 
oi daylight and the need of rest intervals, though holidays are generally obtained bv taking 
\nntage of both Hindu and Mussulman religious festivals. No girl' labour is employed’ 

vArs Jnf* V& u^° y3 S 5 rt , a ! 9 S'?" °/ v . ag ?’ th ° u g h in somc it might be as low as six 

Althovigt 1 the method by which «... boy labour ,g obtained varies in details in dif- 

" . S lrh of «>c district, its essential characteristics are the same throughout. Where 

?° n °J a "T r,,,a i‘ Te ° f th / wea ™ig master, he is normally the child 
dim,) ? l l ’i'u ! rC . * f ° r a l0!>n °L n '° n 7 from the w «*™g master, contracts out the 
it",™ 80 T"? T T7 ( - ' ’ Z n<- ‘' 0rf,in S to the age of the child) per month. 

appoa^r,™ determined 'by’the °It i’Zt t"Zit. 

Xn V shown s h l Wa d ManBfi ? n f Di r?° r ° f tt ^ Ulinfr Carp0t manuf ^turing firm, Tclarcd, 

zr,\TUTh d e Zt «°m n e 1 3 ZTZlrTit 0 a f \Z 

sf-dSTSa^^St !w r 

Sion, in this industry two of the four person), ™ tiie ’ 8 °"' n 

, V n<!c , r . 12_years, the remaining two being a hoy 


weaver himself. It was clear to 


normal sized loom are generally 
„ _ boy of over 14 years and the master 
us trom the evidence that these 'children were in the 


mntZ ^heZverc" Srdhout Th^nrXr”,- '‘? UrS da y of them by their 

labour, tl l0 number of hours thov m\<rh ° f - th °i law as rc 8 ar ^ 8 thoir physical fitness to 
any other of thr* mnm oiomontoM ^ l ^ required to work without any interval or, indeed 

child workers nn d thev tvpr a \ .P rat ® c f ,on s afforded by the Factories Act in respect of 
"orkers, nnd they were subjected in some caseg to corporal punishment. Yet the 
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bulk of such children were two to live years below the statutory working age in respect of 
child workers employed in factories under the Act. We understand that the Local Gov- 
ernment drew the attention of the industry to the position of these children as long ago 
as 1923, and that in 1927, after an enquiry which showed that conditions were unchanged, 
made suggestions for the regulation of child labour. These included the fixing of a mini- 
mum age of 9 years and a maximum day of 8 hours for children up to 12 years. The 
factory owners were prepared to accept a minimum age of 8 years and to provide educa- 
tional facilities, but the opposition of the master weavers prevented any agreement bv 
their unwillingness to accept, either then or subsequently, any reduction in the working 
hours. The matter of a voluntary trade agreement in respect of the working conditions 
of these children is believed still to be under consideration. We are convinced that here 
as in the bidi factories, official regulation is required primarily in the interests of the child 
worker. 

Compulsion and the Parent. — As far ns the parents of the child workers typical of 
these industries are concerned, we realise that we are here dealing with a class wholly illi- 
terate, exceedingly poor and only too often heavily indebted. It is inevitable that to these 
the child’s right to its childhood and even to such education as may be available should 
make* no appeal comparable to that of its earning capacity, however small. There would 
appear in their case, ns in that of the employers, no course open but that of compulsion by 
means of legislation so framed and so applied as to achieve the necessary end with the 
minimum of dislocation and hardship. Vet we realise that far-reaching changes, which 
involve not only serious economic dislocation but also a radical alteration in social custom, 
cannot be achieved successfully, if imposed too drastically and rapidly. It is as essential 
to society as to industry to allow time for adjustment to new standards. If this is not 
done the true purpose of Governmental interference is defeated, resulting either in ‘paper’ 
legislation or in legislation the very reality of which results in oppression and dislocation. 
The recommendations that follow are designed to achieve the desired end whilst avoiding 
both these dangers. For this reason, while many reforms in these factories are desirable, 
wo would concentrate in the first instance on the two most outstanding and urgent needs, 
namely, protection of the child and the elimination of the worst dangers to the hcaTth of 
the workers generally. 

Pledging of (.' mild Labour. — Reference has been made to the existence in some of 
these factories of a system of mortgaging the labour of children. The system is indefen- 
sible; it is worse than the system of indentured labour, for t lie indentured labourer is, 
when he enters on the contract, a free agent while the child is not. The state would be 
justified in adopting strong measures to eradicate this evil. The giving of advances to 
secure the labour of children and flu* execution of bonds pledging such labour could both 
be made criminal offences. But, as there may be other questions of policy to be taken 
into account, we commend the proposal for examination by Government. In any case wo 
recommend that a bond pledging the labour of any person under the age of 15 years, exe- 
cuted for. or on account of the receipt of any consideration should be void. This will 
not interfere with any honest system of apprenticeship, for in the cases where a bond is 
executed on behalf of an apprentice, any preliminary payment is made by and not to the 
parent or guardian of the apprentice. This recommendation is intended for application 
not merely to work in the factories mentioned in this chapter, but generally. Unfortunately 
there is evidence that similar abuses have occurred in connection with the employment of 
children in some of the Ahmedabad cotton mills.” 

Thr follow inn arc the lines op. which legislation on the subject 'wn s re com mended hi/ 
the Royal Commission: 

“The expediency of penalising the giving of advances to secure the labour of children 
and the execution of bonds pledging such labour shall be examined by Government. In 
any case a bond pledging the labour of a person under 15 vears executed for or on account 
of any consideration should be void. 

The above recommendation is general and not confined to factories mentioned in this 
chapter (Chap. VII). [Sec Whitley Commission Report, pp. Ofi-99 and 102.] 

THE CHILDREN (PLEDGING OF LABOUR) ACT (II OF 1933). 

[24 th February, 1933. 

*ln Act to prohibit the pled y in y of the labour of children. 

W her f. as it is expedient, to prohibit the making of agreements to pledge 
the labour of children, and the employment of children whose labour has been 
pledged ; It is hereby enacted as follows : — 

Short title and com- 1. (1) This Act may be called Tfie Children 

mencement. (PLEDGING OP TjAHOUR) Act, 1933. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) This section and sections 2 and 3 shall come into force at once, and 
the remaining sections of this Act shall come into force on the first, day ot 
July, 1933. 
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Definitions. 


2. In this Act, unless there is anything repug- 
nant in the subject or context — 

“an agreement to pledge the labour of a child' 1 means an agreement, 
written or oral, express or implied, whereby the parent or guardan of a child, in 
return for any pavmett or beoefit received or to be received by him, undertakes 
to cause or allow the services of the child to be utilised in any employment: 

Provided that an agreement made without detriment to a child, and not 
made in consideration of any benefit other than reasonable wages to be paid for 
the child’s services, and terminable at not more than a week's notice, is not an 
.agreement within the meaning of this definition ; 

“child” means a person who is under the age of fifteen years; and 
“guardian” includes any person having legal custody of or control over a 

child. 

3. An agreement to pledge the labour of a child 
shall be void. 

4. 'Whoever, being the parent or guardian of a 
child, makes an agreement to pledge the labour of 
that child, shall be punished with fine which may 
extend to fifty rupees. 

5. Whoever makes with the parent or guardian 
of a child an agreement whereby such parent or 
guardian pledges the labour of the child shall be puni- 
shed with fine which may extend to tAvo hundred 
rupees. 

6. Whoever, knowing or having reason to believe that an agreement lias 
u , . . been made to pledge the labour of a child, in further- 

Jw whose* Tbi°ur mB has an . cc of apement employs such child, or per- 
been pledged. nuts such child to be employed in any premises or 

place under his control, shall be punished with fine 
Avliich may extend to two hundred rupees. 


Agreements contrary to 
the Act to be void. 

Penalty for parent or 
guardian making agreement 
to pledge tlie labour of a 
child. 


Penalty for making with 
si parent or guardian an 
agreement to pledge the 
labour of a child. 


THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872). 

EFFECT OF LEGISLATION. 


Year 


No. 


Short title 


Repealed or otherwise how affected by 

legislation. 


1872 


XV iThe Indian Christian Marri- 
age Act, *872 


Repealed in part by Act XVI of 1874. 
Repealed in part and amended bv Act 
XII of 1891. Act I of 19-8. 

Amended by Acts VI of 1886, S. 30, els. 
_ (a), ( b ), (d), and II of 1891. 

^ctjon 81 substituted by Act XIII of 

Section 82 and Sch. II amended by Act I 
of 1903. 

Section 86 amended bv Acts X of 1914. 

and XXXVIII of 1920. 

Amended Act XVIII of 1928. 


NOTE. Mr. Ritchie, to whom i,, 0 task of drafting the Christian Marriage 

obiect of 8 thf T«ll • —ThT J « egl *U^? V f Council was entrusted, thus explained the 
which now exists in rcfiant ° • 10 * 8 *° P ut an en ^ t° the state of uncertainty 

of the Christian religion, but sokm^^d^, P ° rSOnS ; or both of wbom are 

^ * the law as valid . . These mode, 8 avHhfeeTn 


NOTES. 

Sec. 2. — 'Where the labour pledged is not 
to be expended till after the time by which 


the child becomes 15 years old, the agree- 
ment is not one to pledge the labour of a 
child under 15. A.IJR. 1938 Rang. 359. 
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rally applicable to all persons of whatever denomination of tho Christian religion, and one 
being ipplic able only to a particular class. The iirst consists in the performance of the 
marriage ceremony by a clergyman in Holy Orders, according to the sense in which the 
English Law understands that term, that is a clergyman who has been episcopally ordain- 
ed. No particular rite or religious ceremony is legally requisite to this form of marriage, 
but the presence of a clergyman in Orders* at the time of the mutual promise to become 
man and wife is essential. The clergyman need not be of tho same religious denomina- 
tion as either of the parties. But the clergyman of the denomination which does not 
recognise episcopacy, who Inis not been ordained by a Bishop confers no special privilege 
by his presence, and stands on the same footing in this respect as a layman. This wav 
the only form of marriage recognised by the English Common Law as valid, as was 
decided in 1844 in the House of Lords in the well-known case of The Queen v. Mills. 
In 1848 it was provided by an Act of Parliament (58 Geo. Ill, c. 84) that marriages 
between persons one or both of whom were of the Church of Scotland solemnized by 
ordained ministers of that church as by law established or by a chaplain of the East 
India Company in India should be of the same force and effect as if they were solemnized 
by ordained clergyman of the Church of England according to the rites and ceremonies 
of the Church of England. The privilege was subsequently extended by the Legislative 
Council to ordained Ministers of the Church of Scotland other than Government Chaplains 
(see Act XXIV of I860). Until the reign of Queen Victoria no other positive law re- 
garding the solemnization of marriages existed in India. But there was a general 
imprt ‘sion in consequence of Lord Stowell’s famous decision in Dartymple v. Darlymple , 
that the presence of a Clergyman in Orders required by the English Marriage Act was not 
essential to the validity of a marriage in any part of tho British Dominions beyond the 
operation of these Acts; and that a simple contract of marriage in words showing that 
it was to take effect at once would suffice. The House of Lords in Mill’s case decidod 
upon the opinion of the English .Judges, that the English Common Law of marriage as 
above stated obtained in Ireland, though tho Marriage Act did not extend there, and that 
the presence of ordained Clergyman in Orders was thus essential. In consequence of tho 
doubt thus thrown upon tho validity of the marriages in India the absence of a Clergyman 
in Orders, the Statute 14 and 15 \ ict . c. 40 commonly called the Indian Marriago Act, 
was passed . lids was followed by Act V of 1852 which gave effect to tho provisions 

strar 

. , . ... , ties 

to go through any religious ceremony they please. The Act of Parliament legalized 
all past marriages solemnized in India by persons not in Holy Orders, not being otherwise 
invalid, by declaring them valid in law to all intents and purposes. But the doubt which 
existed as to the validity of such marriages at Common Law was not cleared up in regard 
to marriages contracted after the Statute. For it was provided that “nothing in the 
Act shall invalidate any marriage whieh might be solemnized in India by any person in 
Holy Orders, or under the Statute of George III already cited, or any other marriage 

which under the law in force for the time being in India might have been there solemnized 

it the Act had not been passed, provided that the Governor General in Council might 

provide by laws and regulations for the registration of such marriages.’ 

left open as to marriages contracted since 1851 still existed in 1872. 
hand Sir Lrskino Perry when Chief Justice of Bombay, and Doctor Lushington, as Dean 
°f. Arches, had held that tho principle laid down in Queen v. Mills could not bo ap- 


plied to a country such nv India or Australia in which on the first introduction of English 

l — .... I a i _ n 


of the Statute. I ruler theso Acts, marriages in the presence of a Marriage Kegistr; 
wero legalized . No religious ceremony was necessary, but it was optional to the parties 


’’ The doubt thus 
On the ono 



that the decision in question extended to invalidate a marriage performed between Bri- 
tish subjects in Beyout solemnized before a British clergyman not in Orders. And the 
“ u e o 48, and the Act of 1860. in favour of marriages performed by Ministers of 

in India 
•ns nlmost 

though it might bo tho former 
But the result of the doubt was, that them wav a distressing 


.. q . . * r — in i uvour oi marriages periormeu ny Mini 

le ico r I iiin-h, seemed to show that the legislatures both in England and i 

# tI,at . t t,ie Kn^iah Common Law applied to Indian marriages. It. was 
1 V I ® *° determine which of these views was correct though it might bo tho 


was right in principle. 



! ,e( *, n a schoolmaster hut had never been ordained to the ministry in any way, 
LI I °, * authorit y to marry, and did perform the ceremony of marriage between 

r 8 couples of Native Christians in the Backcrgungo District. 8imilnr practices had 
’ " , 0, ; nfl t0 J ,av ? prevailed in other districts, but ns tho person officiating did not pro- 
xcss to be a Marriago Registrar but only to havo authority to marry, and ns according 
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to the view of the law the marriages thus solemnized were legal, and the porsona referred 
to therefore, as witnesses did assist in rendering the marriages effectual, it was found 
impossible to punish him for his imposition. It was felt by the Government of India 
to be time to put end to the uncertainty which then surrounded the question and which 

on so important a subject as the validity of marriages, ought not to be allowed to con- 

tinue for a day longer than could be avoided. One ground upon which it was supposed 
that tho Legislature in India left the question unsettled for some year prior to 1872, 
was that a law effectually dealing with tho subject of Christian marriage must to some 
extent, effect, or interfere with the provisions of the English Statute of 1851, which it 
was then beyond the power of the Legislative Council as then constituted, to touch. The 
difficulty was removed as tho Indian Councils Act contained no restriction upon the inter- 
ference with the Act of Parliament passed in the year above mentioned, and the proposed 
change of law was quite within the competency of tho Council as was constituted, after 
the Indian Councils Act. The only effectual mode of dealing with the question appeared 
to bo to pass a law declaring that after the passing of the proposed Christian Marriage 
Act no marriage between persons, both or one of whom shall profess the Christian religion, 
shall be valid in law unless it be celebrated in one of tho modes expressly declared and 
recognized by law (see sections 4 and 5 of the Act) . There was then no hardship in 
thus declaring tho law in 1872. For the Marriage Acts of 1851-52 had been previously 

for over 10 years in operation. Tlieir provisions wero generally well-known throughout 

India and the facilities for contracting marriage under thosd Acts had been rendered 
great by the appointment of Registrars at every place of any importance, both in tho 
British Dominions and in those foreign States in alliance with Great Britian. In regard 
to past marriages it was proposed to declare that all marriages previously contracted in 
the presence of persons not in Holy Orders if not otherwise invalid, should be deemed 
good and valid. This was the course which had been adopted on occasions on which 
Sf ent prescribed a stricter rule for the future than that which had previously 
existed or had been supposed to exist in regard to marriages. (See Proceedings in. 
Council and Sstatemcnt of Objects and Reasons.) J 
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Sections. 
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THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872). 1 

[ N.B . — Throughout the Act for ‘Native State’ and ‘Native States’ the 
words ‘Indian State’ and ‘Indian States’ have been substituted by Order in 
Council, 1937.] 

[18 th July , 1872. 

An Act to consolidate and amend the law relating to the solemnization in 
India of the marriages of Christians. 

Whereas it is expedient to consolidate and amend the law relating to the 

solemnization in India of the marriages of persons 
professing the Christian religion; It is hereby 
enacted as follows:— 

Preliminary. 

1. This Act may be called The Indian 
Christian Marriage Act, 1872. 7 

It extends to the whole of British India, 2 and so far only as regards 

tion 3 of the Scheduled Districts Act (XIV 
of 1874), infra, in the following scheduled 
Districts, namely the Districts of Hazari- 
bagh, Lohardaga and Manbhuin, and Par- 
gana Dhalbum and Kolhan in the District 
of Hinghbhum [se e Gazeete of India, 1881, 
Pt. I, p. 504]; and the North-Western Pro- 
vinces Tarai [see ibid., 1876, Pt. I, p. 505], 
I he District of Lohardaga now called the 
Ranchi District (see Calcutta Gazette, 1899, 

T ’ P- 44 ). included at this time in the 
alamau District, which was separated in 


NOTES. 

Sec. 1 . There is nothing either in the 
Divorce Act or in Christian Marriage Act 
as regards the age of consent for a Chris- 
tian marriage. Under section 7, Divorce 

ct , e Indian High Courts have to act 
according to the principles and rules of 
English CourtB. Therefore in India the 
age of consent, for a Christian marriage will 
be determined according to the law in Eng- 
land at the time of the marriage. 55 A. 
..4:1=144 T.C. 960=1933 A.L.J. 168=1933 
AH. 135 (2). 

• M. — 45 


LEG . REF . 

1 For the Statement of Objects and Rea- 

sons, see Gazette of India, 1871, Pt. V. 
p. 473; for Proceedings in Council, see 
ibUl., 1870, Supplement, p. 1077; ibid., 
1871; Supplement, pp. 1426, 1643; ibid., 

1802; Supplement, pp. 257, 728 742, 805, 
813 and 858. This Act is based on 14 and 
15 Viet., c . 40, and 58 Geo. Ill, c. 84 
(both Statutes relate to marriages in India 
and are now no longer in force), and Acts 
V of 1852 and V of 1865; the last two Acts 
were repealed by this Act. 

2 Act XV of 1872 has been declared in 
force in Upper Burma generally (except the 
Shan States) by the Burma Laws Act 
(XIII of 1898), section 4 (1), and Sch. I, 
Bur. Code; in the Hill District of Arakan 
by the Arakan Hill District Laws Regulation 
(IX of 1874), section 3, ibid.; in British 
Baluchistan by the Baluchistan Laws Regu- 
lation (I of 1890), section 3, Bal. Code; 
nnd in the Sonthal Parganas by the Sonthal 
Parganas Settlement Regulation (III of 
1872), as amended by the Sonthal Parganas 
Justice and Laws Regulation (III of 1899) 
Ben, Code; also by notification under see- 
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[a. s 


Extent . 


Christian subjects of Her Majesty, to the 1 [Indian 
States . ] . 

[Commencement.] Repealed by the Repealvnn Act , 1874 (XVI of 

1874). 

2. [Enactments Repealed.] ( Repealed, by Act I of 1938.) 

Interpretation Clause. 3 - In ^ Acf ’ un,ess there is something re- 

pugnant in the subject or context, — 

“Church of England” and “Anglican” mean and apply to the Church 
of England as by law established ; 

“Church of Scotland” means the Church of Scotland as by law estab- 
lished ; 

“Church of Rome” and “Roman Catholic” mean and apply to the 
Church which regards the Pope of Romo as its spiritual head ; 

Church includes any chapel or other building generally used for 
public Christian worship ; 

minor means a person who has not completed the age of twenty-one 
years and who is not a widower or a widow; 

• \ 2 [* * * *] 

■ the expression “Christians” means persons professing the Christian 
religion ; 

antl the expression “Native Christians” includes the Christian descen- 
dants of Natives of India converted to Christianity, as well as such converts; 

3 [“Registrar-General* of Births, Deaths and Marriages” means a Regis- 
•trar-General of Births, Deaths and Marriages appointed under the Births 
Deaths and Marriages Registration Act, 1886.] 

PART I. 

The Persons by whom Marriages may be Solemnized. 

4. Every marriage between persons, one or both of whom is 4 [or are] 

Marriages to be solem- Christian or Christians, shall he solemnized in 
nifled according to Act. accordance with the provisions of the next follow- 
. . in £ section ; and any such marriage solemnized 

otherwise than in accordance with such provisions shall be void 


LEG. REF. 

1 Substituted by Order in Council, 1937. 

2 Omitted by Order in Council, 1937. 

3 This paragraph was added by the Births, 
Deaths and Marriages Registration Act (VI 
of 1880), section 30, cl. (a). 

4 These words were inserted by the Re- 
pealing and Amending Act (XII of 1891), 
section 2 and Sell. II. 

e NOTES. 

Seo. 3. — The word “means’ ’ in this sec- 
tion is an inclusive term. See 40 A. 393 
noted, under section 68 infra. “Christian” 
see 18 M. 230; “Nativo Christian,” sec 40 
A. 393=45 T.C. 519=16 A.L.J. 414.' 

Sec. 4: Marriage opposed to rules or 
CnuRcn— Validity or.— The distinction ad 
vanced in a contention that though a mar- 
Tingo carried out in complete disregard of 
the roles of the Church to which the parties 
to the marriage belonged, may bo gravely 
mnlawful, it would nevertheless, according 
to the canon law of the Roman Church, be 
valid is a distinction unknown to civil law. 


55 A. 185=144 I.C. 906=1933 All. 122. 
A marriage solemnized by an official autho- 
nsed in this respect cannot be declared void 
under section 4 of the Act. Tho fact that 
one of the parties induced tho Marriage 
Registrar to solemnise the marriage ns tho 
result of a false declaration as to tho ago 
of tho other party to tho mnrriago and ns to 
their residence, docs not render tho mnrringc 
illegal. 46 L.W. 481=A.I.R. 1937 Mad. 
895= (1937) 2 M.L.J. 690. 

Sets. 4 and 5. — Validity of marriage of 
Christian with non-Christinn. Sec U.B.R. 
(1897-1901), Vol . II, 488 at 491. As 
to scope and applicability of tho section, see 
40 A. 393; 14 M. 342; 19 M. 273; 47 I.C. 
544. As to persons authorised to perform 
inn rriages, sec also 32 I.C. 897. A Hindu 
by religion, performing a marriage accord- 
ing to tho Hindu mode between two persons 
one of whom is a Christian commits an 
offence under section 68. Sec 40 M. 1030 
=33 M.L.J. 148. A mixed marriago 
celebrated by tho Catholic Church otherwise 
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Persons by whom mar- ^ Marriages may be solemnized in India — 

nages may be solemnised. 

(1) by any person who has received episcopal ordination, provided 
that the marriage be solemnized according to the rules, rites, ceremonies and 
customs of the Church of which he is a Minister; 

(2) by any Clergyman of the Church of Scotland, provided that such 
marriage be solemnized according to the rules, rites, ceremonies and customs 
of the Church of Scotland; 

(3) by any minister of Religion licensed under this Act to solemnize 
marriages ; 

(4) by. or in the presence of, a marriage Registrar appointed under this 

Act; 

(5) by any person licenced under this Act to grant certificates of marri- 
age, between Native Christians. 


6. The [Provincial Government,] so far as regards the territories under its 
_ „ administration, and the [Central Government] so 

UeeS “ St™* , f . ar “ r “rt.any [Indian State] may, by notifies- 
riago. tion ill the official Gazette »[• • •] grant licences 2 

to Ministers of Religion to solemnize marriages with- 
in such territories and State, respectively, and may, by a like notification, re- 
voke such licences. 


7. The [Provincial Government] may appoint one or more Christians, 
Marriage Registrars. cithei by name or as holding any office lor the time 

. being, to be the Marriage Registrar or Marriage 

Registrars 8 for any district subject to its administration. 

Where there are more Marriage Registrars than one in any district, the 
Senior Marriage Regia- Provincial Government shall appoint one of them to 
trar ‘ l )e the Senior Marriage Registrar. 

When there is only one Marriage Registrar in a district, and such Regis- 

Magiatrato when to bo ll J? r ls . al) sent from such district, or ill, or when his 
Marriage Registrar. < J. e . ,s temporarily vacant, the Magistrate of the 

• i • ii , ls li.!!’t s * m H act as, and be, Marriage Registrar 
thereoi during such absence, illness or temporary vacancy. 


LEG. REF. 

1 Omitted by A.O., 1937. 

2 As to validation of licences granted 
under former Acts, see the Indian Christian 
Marriages Acb (1872) Amendment Act (II 
of 1891), section 1 (2) and (3). 

3 For notifications under the powers con- 
ferred by this section in (1) Ajmer-Merwara 
see Aj.R. & O.; (2) Bombay, see Bom.R. 
& O. ; (3) British Baluchistan, see Gazette 
of India, 1892, Pt. II, p. 53; (4) Burma, 
Bur. R. M. ; (5) Central Provinces, 
see C. P. R. & O. ; (0) Punjab, see Punj. 
R. & O. ; (7) the United Provinces of Agra 
and Oudh, see North-Western Provinces and 
Oudh List of Local Rules and Orders, Ed. 
1894, p.42. 

NOTES. 

valid, is not invalidated for want of banns. 
50 A. 428=1934 A.L.J. 1129=1934 A. 
273. 

Jurisdiction. — T he various grounds on 
which tl>o Court can give a decree of nullity 
under tho Divorce Act refer to cases whore 
there has been a marriage validly perform- 


M • an * 6 under sections 4 and 5 
Christian Marriage Aot, when tho marriae. 

has not boon validly performed . There is® 

- tnli!r tl0Tl ■ bet ' veen a decree of nullit] 

the ■ 1 mar . nag0 and a declaration tha 
the marriage itself is illegal and void 

jurisdiction t.'oreforii bo no doubt that there ii 

th « High Court to hear one 

fge Act ‘mTt n“ dCr the Christian Marri 
L.H. 109 Ld 12 C 'ca S l 44 ’7M el (r°B f S?® 

55 Sm IX n 906=1933 All’. 122!' 

to those ti r ‘ Scor ; E -r Rules 1x1 sect-ion 5 refei 

c^mnonv of must b ° done before th < 
T1 e secrinn , nU ; rr,ag0 can be performed, 
prelim?™ • dea \only with the necessary 

itself nn r i e fi t0 th ° ceremon y> tho coremonj 
has notMn^ t 0 P , er80n who Performs it. Ii 

18^— do Wltb Can on law. 65 A. 
185=t:144 I.C. 906=1933 A. 122. 

thf;"±T Thi8 : 8ectioxx was Substituted fo; 

M irrinf i f by tho Indiaxx Cliristiai 

* Act (1872), Amendment Act (IJ 

of 1891), section I (1). 

For notifications in tho North-Western 
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8. The [Central Government] may, by notification in the [Official 

Gazette] appoint any Christian, either by name or as 
Marriage Registrars in holding any office for the time being to be a Marriage 
Indian States. Registrar in respect of any district or place within 

‘[any Indian State.] 

The [Central Government] may, by like notification, revoke any such 
appointment. 

9. The [Provincial Government] 0 or (so far 
as regards any [Indian State] the [Central Govern- 
ment] may grant a licence 2 to any Christion, cither 
by name or as holding any office for the time being, 
authorising him to grant certificate of marriage 
between Native Christians. 

Any such licence may be revoked by the authority by which it was grant- 
ed, and every such grant or revocation shall be notified iii the official Gazette. 

PART II. 

Time and Place at which Marriages may be Solemnized. 

T - , * . . 10. Every marriage under this Act shall be 

marriage. * r solcmmz,n S solemnized between the hours of six in the morning 


Licensing of persons to 
grant certificates of marri- 
age between Native Chris- 
tians. 


and seven in the evening: 


Exceptions. 


to — 


Provided that nothing in this section shall apply 


of 

such 


(1) a Clergyman of the Church of England solemnizing a marriage 
under a special licence permitting him to do so at any hour other than between 
six in the morning and seven in the evening, under the hand and seal of the 
Anglican Bishop of the Diocese or his Commissary, or 

(2) a Clergyman of the Church of Rome solemnizing a marriage between 
the hours of seven in the evening and six in the morning, when he has received 
a general or special licence in that behalf from the Roman Catholic Bishop 
the Diocese or Vicariate in which such marriage is so solemnized, or from si 
person as the same Bishop has authorized to grant such licence, a [or 

(3) a Clergyman of the Church of Scotland solemnizing a marriage accord- 
ing to the rules, rites, ceremonies and customs of the Church of Scotland]. 

■n, . . 11. No Clergyman of the Church of England 

marriage. B shall solemnize a marriage in any place other than a 

church 4 [where worship is generally held according 
to the forms of the Church of England), 

unless there in no 5 [such] church within five miles distance by the shortest 
road from such place, or 

unless he has received a special licence authorizing him to do so under the 
hand and seal of the Anglican Bishop of the Diocese or his Commissary'. 

Fee for special licence. For suo1 ' s P epial licence, the Registrar of the 

Diocese may charge such additional fee as the said 
Bishop from time to time authorizes. 


LEG. REF. 

1 Substituted by A.O., 1937. 

2 For instances of such licenses granted in 
Burma, see Burma Gazette, 1899, Pt. 1, 
p. 248. 

s This portion was added by the Indian 
Christian Marriage Act (1872), Amendment 
Act (IT of 1891), section 2. 

* These words wero added by tho Indian 
Christian Marriage Act (1872), Amendment 


Act (II of 1891), section 3. . .. 

5 Tho word ‘‘such” was inserted by tho 
Indian Christian Marriago Act (1872), 
Amendment Act (II of 1891), section 3. 

NOTES. 

Provinces and Oudh, under the powers con- 
ferred bv sections 0, 7, 9, 62, 82. 83 nnd 85, 
*re North-Western Provinces nnd Oudh List 
of Local Rules and Orders, Ed., 1894, p. 42. 
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Publication 

notice. 


of 


PART III. 

Marriages soleainized by Ministers of Religion licensed 

under this Act. 

]2. Whenever a marriage is intended to be 
Notice of intended mar- so i emn j ze d bv a minister of Religion licensed to 

mge * solemnize marriages under this Act — 

one of the persons intending marriage shall give notice in writing, accord- 
ing to the form contained in the first schedule hereto annexed, or to the like 
effect, to the Minister of Religion whom he or she desires to solemnize the 

marriage, and shall state therein — ip 

{«) the name and surname, and the profession or condition, oi each ol 

the persons intending marriage, 

(b) the dwelling-place of each of them. 

(c) the time during which each has dwelt there, and 

(d) the church or private dwelling in which the marriage is to be 

solomnized: , ,. , 

Provided that, if either of such persons has dwelt m the place mentioned 

in the notice during more than one month, it may be stated therein that he oi 

she has dwelt there one month and upwards. 

13. If the persons intending marriage desire it to be solemnized in a parti- 
cular church, and if the Minister of Religion to whom 
Buc 1 such notice has been delivered be entitled to offi- 
ciate therein, he shall cause the notice to be affixed in 
some conspicuous part of such church. 

But if lie is not entitled to officiate as a Minister in such church, he shall, 

.at his option, either return the notice to the person 
notice 1 ™ ° r rinS ^ ° NV * 10 delivered to him, or deliver it to some other 

1,0 10 ‘ Minister entitled to officiate therein, who shall there- 

upon cause the notice to be affixed as aforesaid. 

14. If it be intended that the marriage shall be solemnized in a private 
Notice Of intended mar- dwelling, the Minister of Religion, on receiving the 

riago in private dwelling. notice prescribed in section 12, shall forward it to the 

Marriage Registrar of the district, who shall affix the 
same to some conspicuous place in his own office. 

15. When one of the persons intending marriage is a minor, every Minister 

son.v.nrr v * receiving sucli notice shall, unless within twenty four 

Marriage^ Registrar* 0 'when 1 10U1> ? ? 4ter its receipt he returns the same under the 
ouo party i 8 a minor. provisions of section 13, send by the post or otherwise 

a copy of such notice to the Marriage Registrar of the 
district, or, if there be more than one Registrar of such district, to the Senior 
Marriage Registrar. 

1G. The Marriage Registrar or Senior Marriage Registrar, as the case may 

Procedure on receipt of * ,e ’ on . rec eiving any such notice, shall affix it to some 

notice. conspicuous place in his own office, and the latter 

sliall lurther cause a copy of the said notice to be 
sent to each of the other Marriage Registrars in the same district, who shall 
likewise publish the same in the manner above directed. 

17. Any Minister of Religion consenting or intending to solemnize any 

Ihsuq of certificate of SU( * h n J larria K e as aforesaid, shall, on being required 

notice given and declaration 80 . (io by or on behalf of the person by whom the 

notice was given, and upon one of the persons in- 
tending marriage making the declaration hereinafter 


NOTES. 

Sue. 12.-19 Mad. 273. 
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required, issue under his hand a certificate of such notice having been given and 
of such declaration having been made : 

Proviso. Provided — 

(1) that no such certificate shall be issued until the expiration of four 
days after the date of the receipt of the notice by such Minister; 

(2) that no lawful impediment be shown to his satisfaction why such 
certificate should not issue; and 

(3) that the issue of such certificate has not been forbidden, in manner 
hereinafter mentioned, by any person authorized in that behalf. 

18. The certificate mentioned in section 17 shall not be issued untill one 

Declaration before issue ° f th ° P f S ,° ,1S “ arria p ^ appeared per- 

of certificate. sonally bet ore the Minister and made a solemn de- 

claration — 

(a) that he or she believes that there is not any impediment of kindred 
or affinity or other lawful hindrance to the said marriage, 

and, when either or both of the parties is or are a minor or minors, 

(b) that the consent or consents required by law has or have been obtain- 
ed thereto, or that there is is no person resident in India having authority to give 
such consent, as the case may be. 


10. The father, if living, of any minor, or, if the father be dead, the guar- 

Consent of father, or dian of the person of such minor, and, in case there 
guardian, or mother. ’ be no such guardian, then the mother of such minor, 

may give consent to the minor’s marriage, 
and such consent is hereby required for the same marriage, unless no 
person authorized to give such consent be resident in India. 

20. Every person whose consent to a marriage is required under section 

10 is hereby authorized to prohibit the issue of the 

notiTLue'of P c r “rt!firate. 7 certificate by any Minister, at any time before the 

issue ot the same, by notice m writing to such Minis- 
ter, subscribed by the person so authorised with his or her name and place of 
abode and position with respect to either of the persons intending marriage, hv 
reason of which he or she is so authorized as aforesaid. 


21. If any such notice he received by such Minister, he shall not issue his 

certificate and shall not solemnize the said marriage 
of notice*™ ° n receipt until he has examined into the matter of the said 

prohibition, and is satisfied that the person prohibit- 
ing the marriage has no lawful authority for such prohibition, 

or until the said notice is withdrawn by the person who gave it. 

22. ’When either of the persons intending marriage is a minor, and the 

Minister is not satisfied that the consent of the per- 
son whose consent to such marriage is required by 

. section If) has been obtained, such Minister shall not 

issue such certificate until the expiration of fourteen days after the receipt by 
him of the notice of marriage. 


Tsaup of certicato in case 
of minority. 


23. When any Native Christian about to he married takes a notice of 

Issue Of certificate to mai 7 ia * c to a Minister of Religion, or applies for a 
Native Christians. certificate from such Minister under section 17, suen 

Minister shall, before issuing the certificate, ascer- 
tain whether such Native Christian is cognizant of the purport and effect of the 
said notice or certificate, as the case may be, and, if not, shall translate or 
cause to be translated the notice or certificate to such Native Christian into 
some language which he understands. . 


NOTES. 

Sec. 18 .—Bee 10 All. 212. 
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‘> 1 The certificate to be issued by such Minister shall be in the form 

contained in the second schedule hereto annexed, or 
Form of certificate. to the like effect. 

25 After the issue of the certificate by the Minister, marriage may be 

solemnized between the persons therein described 
Solemnization of mar- acc0 rding to such form or ceremony as the Minister 

” a £ e * thinks fit to adopt : 

Provided that the marriage be solemnized in the presence of at least two 
witnesses beside the Minister. 

2G. Whenever a marriage is not solemnized 
Certificate void if mar- within two months, after the date of the certificate 
riage not solemnized within i ssue d by such Minister as aforesaid, such certificate 
two months. an( ] a n proceedings (if any), thereon shall be void, 

and no person shall proceed to solemnize the said marriage until new 
notice has been given and a certificate thereof issued in manner aforesaid. 

PART IV. 

Registration of Marriages solemnised by Ministers of Religion. 

27. All marriages hereafter solemnized in India between persons one or 

both of whom professes or profess the Cliristian 

Marriages when to be religion, except marriages solemnized under Part V 

registered. or p ar t VI 0 f this Act, shall be registered 1 in 

manner hereinafter prescribed. 

28. Every Clergyman of the Church of England shall keep a register of 

marriages and shall register therein according to the 
Registration of marriages , j f t f orth . in the third schedule hereto 

solemnized by Clergyman lc . , . , , . . ^ „ 

of Church of England. annexed, every marriage which he solemnizes under 

this Act. 

29. Every Clergyman of the Church of England shall send four times in 

every year returns in duplicate, authenticated by his 
Ar?h(i- terly returna t0 signature, of the entries in the register of marriages 
re k eaconry. solemnized at any place where he has any spiritual 

charge, to the Registrar of the Archdeaconry to which he is subject, or within 
the limits of which such place is situate. 

Such quarterly returns shall contain all the’ entries of marriages contain- 
p ed in the said register from the first day of January 

on n s 0 re urns. to ^j ie thirty-first day of March, from the first day 

ot April to the thirtieth day of June, from the first day of July to the thirtieth 
day of September, and from the first day of October to the thirty-first day of 
December, of each year respectively, and shall be sent by such Clergyman with- 
in two weeks from the expiration of eacli of the quarters above specified. 

The said Registrar upon receiving the said returns shall send one copy 
thereof to the ‘[Registrar-General of Births, Deaths and Marriages] . 

30. Every marriage solemnized by a Clergy- 
Registration and returns man of the Chureh of Rome shall be registered by the 
M2P 8 r le ™ uizc > d b 7f Person and according to the form directed in* that 
Bonn? ° Ur 1 behalf by the Roman Catholic Bishop of the Diocese 

or Vicariate in which such marriage is solemnized, 
and such person shall forward quarterly to the 2 [Registrar-General of 
Births, Deaths and Marriages] returns of the entries of all marriages registered 
by him during the three months next preceding. 

LEG. *REF. 2 These words were substituted for the 

1 A» to the establishment of general regis- words “Secretary to the Local Government” 
try offices of births, deaths and marriages, by tho Births, Deaths and Marriages Regis- 
*cc the Births, Deaths and Marriages Re- tration Act (VI of 1880). section 30 cl. (b). 
giBtration Act (VI of 1880), Ch. n. • 
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Certain marriages to 
rCgiateoed in duplicate. 


, , 31 : Every Clergyman of the Chureh of ScoC 

Clergymen of Church of lan(1 sha11 kee P a register ot marriages, 

Scotland. 

and shall register therein, according to the tabular form set forth in the 
third schedule hereto annexed, every marriage which he solemnizes under this 
Act, 

and shall forward quarterly to the ‘[Registrar-General of Births, Deaths 
and Marriages], through the Senior Chaplain of the Church of Scotland, re- 
turns, similar to those prescribed in section 20, of all such marriages. 

32. Every marriage solemnized by any person who has received episcopal 

ordination, but who is not a Clergyman of the 
Church ol England, or of the Church of Rome, or by 

. . an 3 r Minister ol' Religion licensed under this Act to 

solemnize marriages, shall, immediately after the solemnization thereof, be re- 
gistered in duplicate by the person solemnizing the same; (that is to say) in a 
marriage register-book to be kept, by him for that purpose according to the form 
contained in the fourth schedule hereto annexed, and also in a certificate at- 
tached to the marriage-register-book as a counterfoil. 

33. The entrj ot such marriage in both the certificate and marriage-regis- 

Entries of such marriages ter ‘ b ?° k shall 1 l,c 1 si *? ied b .V the person solemnizing the 
to be signed and attested. marriage, and also by the persons married, and shall 

be attested by two credible witnesses, other than the 
person solemnizing the marriage, present, at its solemnization. 

Every such entry shall be made in order from the beginning to the end of 
the book, and the^ number of the certificate shall correspond with that of the 
entry in the marriage-register-book. 

34. The person solemnizing the marriage shall forthwith separate the 

certificate from the marriage-register-book and send 
it, within one month from the time of the solemniza- 
tion, to the Marriage Registrar of the district in 
which the marriage was solemnized, or, if there be 

, T . _ . more Marriage Registrars than one, to the Senior 

Marriage Registrar, 

.c . i Y h ° sba ^ causc sueb certificate to be copied into a l>ook to be kept, bv him 
for that purpose, 1 

mid shall send all the certificates which he has received during the month, 
with such number and signature or initials added thereto as are hereinafter 
required, to the 1 [Registrar-General of Births, Deaths and Marriages]. 

35. Such copies shall be entered in order from the beginning to the end of 

Copies of certificates to the said book, and shall bear both the number of the 

bo entered and numbered. certificate as copied, and also a number to be entered 
, by the Marriage Registrar, indicating the number of 

the entry ot the said copy in the said book, according to the order in which he 
receives each certificate. 

36. The marriage Registrar shall also add such hast -mentioned number of 

Registrar to add numbo * be on fT of the copy in the book to the certificate, 
of entry to certificate, and w ‘th his signature or initials, and shall, at the end of 
send to Registrar-General. every month, send the same to the ‘[Registrar-Gene- 
ral of Births, Deaths and Marriuges]. 


Certificate to be forward- 
ed to Marriage Registrar, 
copied nnd sent to Regis- 
trar-General. 


LEG. REF. 

i he f£ WOrds wero substituted for the 
words “Secretary to the Local GoYernment” 


by tho Births, Deaths and Marriages Regis 
tration Act (VI of 1886), section 30 cl.(5) 
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37 When any marriage between Native Christians is solemnized 1 [by 
’ 37. When any ma ^ ^ person> clergyman or Minister of Religion 

Registration of marriages g S is referred to in clause (1), clause (2), or clause 
between Native Christians ^ of sec tion 5], the person solemnizing the same 
by persons referred to m ghall instead of proceeding in the manner provided 
clauses (l), (2) and (3) o sections 28 to 3§, botli inclusive, register the mar- 
86(511011 *'* riage in a separate register-book, and shall keep it 

safely until it is tilled, or, if he leave the district in which he solemnized the 
marriage before the said book is filled, shall make over the same to the person 

succeeding to his duties in the said district. . 

Whoever has the control of the book at the time when it is filled, shall 

send it to the Marriage Registrar of the district, or, 
Custody and disposal of there be more Marriage Registrars than one, to 
register-book. ^ ie g en j or Marriage Registrar, who shall send it to 

the 2 [Registrar-General of Births, Deaths and Marriages], to be kept by him 

with the records of his office. 

PART V. 

Marriages solemnized by, or in the presence of, a Marriage Registrar. 

38 When a marriage is intended to be solemnized by, or in the presence ol, 

a Marriage Registrar, one of the parties to such 
Notice of intended mar- marriage shall give notice in writing in the form con- 

Marriage taine( j in t j ie f irst schedule hereto annexed, or to the 

like effect, to any Marriage Registrar of the District 

within which the parties have dwelt, 

.or, if the parties dwell in different districts, shall give the like notice to 

a Marriage Registrar of each district 

and shall state therein the name and surname, and the professsion or con- 
dition, of each of the parties intending marriage, the dwelling-place of each of 
them, the time during which each has dwelt therein, and the place at which the 
marriage is to be solemnized : 

Provided that, if either party has dwelt in the place stated in the notice 
for more than one month, it may be stated therein that he or she has dwelt there 
one month and upwards. 

39. Every Marriage Registrar shall, on receiving any such notice, cause a 
T , ... .. 1 copy thereof to be affixed in some conspicuous place 

in his office. 

When one of the parties intending marriage is a minor, every Marriage 
Registrar shall, within twenty- four hours after the receipt by him of the notice 
of such marriage, send, by post or otherwise, a copy of such notice to each of 
the other Marriage Registrars (if any) in the same district, who shall likewise 
affix the copy in some conspicuous place in his own office. 


riage before 
Registrar. 


Notice to be filed and 
copy entered in Marriage 
Notice-Book, 


40. The Marriage Registrar shall file all such 
notices and keep them with the records of his office, 


and shall also forthwith enter a true copy of all such notices in a book to 
be furnished to him for that purpose by the Provincial Government, and to be 
called the “Marriage Notice-Book”; 


LEO. REP. 

1 Substituted for tlio words “under Part 
I or Part m of this Act” by S. 2 and Sell. 
I of Act XVIII of 1928. 

* These words wero substituted for the 
words “Secretary to the Local Government” 
by the Births, Deaths and Marriagee Regis- 
tration Act (VI of 1885), S. 30, cl. cl. (6). 


NOTES. 

Sf.c. 38: Scope — Notice — Age — If to be 
filled in. — The section governs the schedule 
and the &paco left for age is not necessary 
to be filled with that particular, because no 
such provision is made in the section. ( Dean 
v. Green, 8 P.D. 89, Foil.; In to Bains, I 
Cr. & P. 31, Dias. from.) 39 C.W.N. 
1303 = 36 Cr.L.J, 1402=1935 C. 678. 


C. C. M— 46 
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it 

e> 


Oath before issue of cer- 
tificate. 


and the Marriage Notice-Book shall be open at all reasonable times 
without fee, to all persons desirous of inspecting the same. 

41. It' the party by whom the notice was given request the Marriage Regis- 

n ... . , .. . trar to issue the certificate next hereinafter mention- 

an./ oath made ed, and if one of the parties intending marriage has 

made oath as hereinafter required, the Marriage 
Registrar shall issue under his hand a certificate of such notice having been 
iven and of such oath having been made : 

Proviso. Provided — 

that no lawful impediment be shown to his satisfaction why such cer- 
tificate should not issue; 

that the issue of such certificate has not been forbidden, in manner 
hereinafter mentioned, by any person authorized in that behalf by this Act; 

that four days after t lie receipt of the notice have expired; and further, 

that where, by such oath, it appears that one of the parties intending 
marriage is a minor, fourteen days after the entry of such notice have expired. 

42. The certificate mentioned in section 41 shall not be issued by any 

Marriage Registrar, until one of the parties intend- 
ing marriage appears personally before such Mar- 
riage Registrar, and makes oath — 

(a) that he or she believes that there is not any impediment of kindred 
or affinity, or other lawful hindrance, to the said marriage, and 

( b ) that both the parties have, or (where they have dwelt in the districts 
of different Marriage Registrars) that the party making such oath Jias, had 
their, lvis or her usual place of abode within the district of such Marriage 
Registrar, 

and, where either or each of the parties is a minor, — 

(c) that the consent or consents to such marriage required by law has 
or have been obtained thereto, or that there is no person resident in India 
authorized to give such consent, as the case may be. 

43. When one of the parties intending marriage is a minor, and both such 

_ . . parties are at the time resident in any of the towns 

order certificate ' in STthan of Calcutta, Madras and Bombay, and are desirous of 
fourteen days. being married in less than fourteen days after tne 

entry of such notice as aforesaid, they may apply by 
pentition to a Judge of t he High Court, for an order upon the Marriage Registrar 
to whom the notice of marriage Jias been given, directing him to issue his cer- 
tificate before the expiration of the said fourteen days required by section 41. 

And, on sufficient cause being shown, the said Judge may, in his discrc- 

tion, make an order upon such Marriage Registrar, 

r< cr on petition. directing him to issue his certificate at any time to be 

mentioned in the said order before the expiration of the fourteen days so 
required. 

And the said Marriage Registrar, on receipt of the said order, shall issue 
his certificate in accordance therewith. 

44. The provisions of section 19 apply to every 
marriage under this Part, either of the parties to 
which is a minor; 

and any person whose consent to such marriage would be required thcrc- 
againat issue of un(ler ma . v Pn . ter a protest against the issue of 1 e 
s. Marriage Registrar’s certificate, by writing, at. nn\ 

time before the issue of such certificate, the word 


Consent of father 
guardian. 


Protest 

certificate. 


or 


NOTES. 

Secs. 41 and 42. — As to the meaning of 
“oath,” see the General Clauses Act (X of 
1897), section 3, cl. (30) and section 4. See 


10 C.W.N. 417 (Marringo between a Chris 
tian husband and a Jewess divorced accord- 
ing to Jewish Law). 
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“forbidden” opposite to the entry of the notice of such intended marriage in the 
Marriage Notice-Book, and by subscribing thereto Ins or her name and place of 
abode, and his or her position with respect to either oi the parties, by reason of 

which he or she is so authorized. 

When such protest has been entered, no certificate shall issue until the 

Marriage Registrar has examined into the matter ot 
Effect of protest. t j lc protest and is satisfied that it ought not to ob- 

struct the issue of the certificate for the said marriage, or until the protest be 

withdrawn by the person who entered it. 

necessary 45. If any person whoso consent is necessary to 
is insane, or unjustly with- all y marriage under this 1 art is ol unsound mind, 
holds consent. , . • , ... 

or if any such person (other than the father) without just cause with- 
holds his consent to the marriage, 

the parties intending marriage may apply by petition, where the person 
whose consent is necessary is resident within any of the towns of Calcutta, 
Madras and Bombay, to a Judge of the High Court, or if he is not icsidei 
withia any of the said towns, then to the District Judge. 

And the said Judge of the High Court, or De- 
procedure on petition. trict Judge, as the case may be, may examine the 

allegations of the petition in a summary way; 

and, if upon examination such marriage appears proper, such Judge of 
the High Court or District Judge, as the case may be shall declare the mar- 
riage to be a proper marriage. 

Such declaration shall be as effectual as if the person whose consent was 
needed had consented to the marriage; 

and, if he has forbidden the issue of the Marriage Registrar’s certificate, 
such certificate shall be issued and the like proceedings may be had under this 
Part in relation to the marriage as if the issue of such certificate had not been 
forbidden. 

40. Whenever a Marriage Registrar refuses to issue a certificate under 
p . this Part, either of the parties intending marriage may 

Registrar* refuses cerUficate. apply by petition, where the district of such Regis- 
trar is within any of the towns of Calcutta, Madras 
and Bombay, to a Judge of the High Court, or if such district is not within any 
of the said towns, then to the District Judge. 

The said Judge of the High Court, or District Judge, as the case may be, 
Procedure on petition may examine the allegations of the petition in a 

summary way, and shall decide thereon. 

The decision of such Judge of the High Court or District Judge, as the 
case may be, shall be final, and the Marriage Registrar to whom the application 
for the issue of a certificate was originally made shall proceed in accordance 
therewith. 


- ii'vpioiiui lvj n iiuiu tuc appucativu 

originally made shall proceed in accordance 

47. Whenever a Marriage Registrar resident in 
Petition when Marriage any 1 [Indian State] refuses to issue his certificate, 

refu8 B (J‘ l Lr!ificat n o. iaU at ° oither .° f thc Parties intending marriage may apply 

by petition to the Central Government, who shall de- 
cide thereon. 

Such decision shall be final, and the Marriage Registrar to whom the 
application was originally made shall proceed in accordance therewith. 


LEG. REF. 

l Substituted by A.O., 1937. ’ 
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Reference when Marriage 
Registrar in Indian State 
doubts authority of person 
forbidding. 


48. Whenever a Marriage Registrar, acting under the provisions of section 

Petition when Registrar & , that th f, forbidding the 

doubts authority of person }**** c( r rt,ficat e authorized by law so to do, 

forbidding. the said Marnage Registrar shall apply by petition 

eutti ]Uorlro« 1 * re h T ls is within any of the towns of Cal- 

cutta, Madi as and Bombay, to a Judge ot the High Court, or, if such district 

be not within any ot the said towns, then to the District Judge. 

sa id petition shall state all the circumstan- 
Proceduro on petit, on. ces of the case, and pray for the order and direction 

ot the Court concerning the same, 

and the said Judge oi t lie High Court or District Judge, as the case may 
the ease- eXamine ' nt ° * hC allegatio,,s ot ' the Petition and the circumstances of 

■ „ alK }, '!’ upa ?. su . c * 1 examination, it appears, tliat the person forbidding the 

Hhd. ronrt nr nf f Cat t e r 1S ., 110t aut lorized l>y law so to do, such Judge of the 
I L\/r >Urt *i° r ? ),stnc as t,lc ease may he, shall declare that the person 

forbidding the issue of such certificate is not authorized as aforesaid 

and thereupon such certificate shall he issued, and the like proceedings 
ma > bc l*“d in relation to such marriage as if the issue had not boon forbidden 
Whenever a Marriage Registrar appointed under section 8 to act within 

any 1 [Indian State] is not satisfied that the person 
lorbidding the issue of the certificate is authorised 
by law so to do, the said Marriage Registrar shall 
send a statement of all the circumstances of the case 

Central Government. to % cih(iV with a11 documents relating thereto, to the 

It it appears to the Central Government that the person forbidding the 

Procedure on reference. ,ssuc su ch certificate is not authorized by law "so to- 

person forh,VLi;»„ • do, . the L Ccn,ral Government shall declare that the 
.... 1 fh “* U ,ss . ue ot . ! l uch certificate is not authorized as aforesaid, 

mar he had in rl P r T* C f tlficat . e sha11 he issued, and the like proceedings 
tTeen forbidden 8Uch marna ^ * the issue of the certificate had not 

4‘). Every person entering a protest with the Marriage Registrar, under 

Liability for frivolous t,ns Part » a " ainst the issue of any certificate, on 
protest against issuo of cer- grounds which such Marriage Registrar, under sec- 
tlflcnte - I* on 44, or a Judge of the High Court or the District 

Im,« o v>ri col dudge, under section 45 or 46, declares to be frivo- 

fnr tbo n 0Ught t0 ® bstruct the issue of the certificate, shall be liable 

p ,i i lv A ^ 0 , P r °eeedings in relation thereto and for damages, to be rccover- 

n the person against whose marriage such protest was entered. 

0 . he certificate to be issued by the Marriage Registrar under the provi- 
Form of certificate. sioiis of section 41 shall bc in the form contained in 

the second schedule to this Act annexed or to the like 

effect, 

and the Provincial Government shall furnish to every Marriage 
Registrar a sufficient number of forms of certificate. 

Solemnization of mnrri- 51. After the issue of the certificate of the 

age after issue of certificate. Marriage Registrar, 

where notice is required to lie given under this Act to the Marriage 

• T? a "**. . or different districts, after the issue of the certificates of the Mar- 
riage Registrars for such districts, 

T»ni*i«J n ? rr * a S* tb erc he no lawful impediment to the marriage of the 

p s escribed in such certificate or certificates, he solemnized between them, 
according to such form and ceremony as they think fit to adopt. 

, 0 v LEG. REF. 

i Substituted by A.O., 1937. 


effect 
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But every such marriage shall be solemnized in the presence of some 
Marriage Registrar (to whom shall be delivered such certificate or certificates as 
afoiesaid) and of two or more credible witnesses besides the Marriage Regis- 

tlM ' And in some part of the ceremony eacli of the parties shall declare as 

follows, or to the like effect: — . „ . . . , T 

“1 do solemnly declare that I know not of any lawful impediment why I 

A B . may not be joined in matrimony to C.D” 

And each of the parties shall say to the other as follows or to the like 
, jivvi . “i ca p upon these persons here present to witness that I, A.B., do take 

thee, C.D,, to be my lawful wedded wife [or husband].” 

52 Whenever a marriage is not solemnized within two months alter the 

copy of the notice has been entered by the Marriage 
When marirage not had Registrar, as required by section 40 the notice and 
within two months after certificate, if any, issued thereupon, and all other 

notice, new notice required. proceedings thereupon, shall lie void ; 

and no person shall proceed to solemnize the marriage, nor shall any 
Marriage Registrar enter the same, until new notice has been given, and entry 
made, and certificate thereof given, at the time and in the manner aforesaid. 

53. A Marriage Registrar before whom any 
« s k“frpaS«™ ““be marriage is solemnized under this Part may ask of 
registered. the persons to be married the several particulars re- 

quired to be registered touching such marriage. 

54. After the solemnization of any marriage under this Part, the Marriage 

Registration of mnrriago R ??j stra T P re f nt at such solemnization shall forth- 
solemnized under Part V. with register the marriage in duplicate ; that is to say, 

in a marriage register-book, according to the form of 
the fourth schedule hereto annexed, and also in a certificate attached to the 
miirriage-rcgister-book as a counterfoil. 

The entry of such marriage in both the certificate and the marriage-regis- 
ter-book shall be signed by the person by or before whom the marriage has been 
solemnized, if there lie any such person, and by the Marriage Registrar present 
at such marriage, whether or not it is solemnized by him, and also by the parties 
married, and attested by two credible witnesses other than the Marriage Regis- 
trar and person solemnizing the marriage. 

Every such entry shall be made in order from the beginning to the end of 
the hook and dhc number of the certificate shall correspond with that of the 
entry in the marriage-register-book. 

55. The Marriage Registrar shall forthwith 

Registrar- S( *P ai ‘ a te the certificate from the marriage-register- 

book and send it, at the end of every month, to the 

1 [Registrar-General of Births, Deaths and Marriages]. 

The Marriage Registrar shall keep safely the said register-book until it is 

Custody of register-book, filled, and shall then send it to the 1 [Registrar-Gene- 

, . . , . ra „ of B,rt hs, Deaths and Marriages], to be kept by 

him with the records of his office. 

^he Marriage Registrars in 2 [Indian 
states] shall send the certificates mentioned in S. 
o4 to such officers as the ^Central Government from 
time to time, by notification in the official Gazette 
appoints in his behalf. 8 


Certificates to be sent 
monthly to 
General. 


Officers to whom Regis 
trars in Indian States shall 
send certificates. 


LEG. REF. 
i These words were substituted for the 
words “Secretary to the Local Government” 
by the Births, Deaths nnd Marriages Regis- 


tration Act ( VI of 1880), section 30, cl. (*>). 
2 Substituted by A.O., 1937. 
a Cf. section 24 (2) of the Births, Deaths 
and Marriages Registration Act (VI of 1886). 
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57. When any Native Christian about to be married gives a notice of 

marriage or applies for a certificate from a Marriage 
Registrars to ascertain Registrar, such Marriage Registrar shall ascertain 
that notice and certificate whether the said Native Christian understands the 

CkraS" 3 ° d by N 6 En » lish language, and, if he does not, the Marriage 

Registrar shall translate, or cause to be translated, 
such notice or certificate or both of them, as the case may be, to such Native 
Christian into a language which he understands; 

or the Marriage Registrar shall otherwise ascertain whether the Native 
Christian is cognizant of the purport and effect of the said notice and certificate. 

58. When any Native Christian is married under the provisions of this 

Part, the person solemnizing the marriage shall as- 
Nativo Christians to be certain whether such Native Christian understands 

afions ° un< ers an< ‘ e< ,ir the English language, and if lie does not, the person 

solemnizing the marriage shall, at the time of the 
solemnization, translate, or cause to translated, to such Native Christian, into 
a language which he understands, the declarations made at such marriage in 
accordance with the provisions of this Act. 

Registration of marriages ** * ™^™tion of marriages between 

between Native Christians. ^ at J Ne Christians under this 1 art shall be made in 

conformity with the rules laid down in section 37 (so 
far as they are applicable), and not otherwise. 

PART VI.i 

Marriage of Native Christians. 

60. Every marriage between Native Christians 

Tinges of Native ChristTans a PPly* n S[ lor a certificate shall, without the prelimi- 
may bo certified. nary notice required under Part III, be certified under 

. . Ibis Part, if the following conditions be fulfilled, and 

not otherwise : — 

(1) the age of the man intending to be married shall exceed sixteen 

years, and the age of the woman intending to be married shall exceed thirteen 
years; 

i i. ( , 2) . n ,? t , hor of the P ersons intending to be married shall have a wife or 
husband still living; 

(3) m the presence of a person licenced under section 9. and of at least 
the* other— w,t,lessos other t,ian such person, each of the parties shall say to 


™ 1 74"?°? these Persons here present to witness that I, A.B., in the 

p esence ot Almighty God, and in the name of our Lord Jesus Christ, do take 

effect* T l ° )(? l a ' v ^ u l wedded wife [or husband]” or words to the like 


t r ° V . ,dc< ? ^bat no marriage shall he certified under this Part when either 
o the parties mtesding to be married has not completed his or her eighteenth 
year, unless such consent as is mentioned in section 19 has been given to the 
in ended marriage, or unless it appears that there is no person living authorized 

to give such consent. 


LEG. REF. 

The Commissioner of Ajmer-Morwara bos 
been appointed under this flection for tho 
Rajputana States, tco Aj.R.O.; the Resi- 
dent for the Central India States for States 
in Central India, see Brit. Enact., I.S., Vol. 
HI; the Registrar-General of Births, Deaths 
and Marriages, Madras, for the Mysore 
State, tee ibid., Vol. VI, p. 47; the First 


Assistant to tho Resident for tho Hyderabad 
State, sec ibid., Vol. V, p. 26. 

l As to tho validation of past mnrringes 
solemnized under Part VI between persons 
of whom one only was a Nntlvo Christian, 
and penalty for solemnizing such marriages 
under Part VI in futuro, tec tho Marriages 
Validation Act (II of 1892). 
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61 AVhen, in respect to any marriage solemnized under this Part the 

conditions prescribed in section 60 have been fulfill- 
Grant of certificate. ed t j ie person licenced as aforesaid, in whose pre- 

AooUrn tion has been made, shall, on the application of either of 

S "A ■""« 1«— • - * — <• *-* 

a signed by sued licenced pmson, and shall be 

received in any suit touching the validity of such marriage as conclusive proof 
of its having been performed. 

HK 9 m Evcrv person licenced under section 9 shall keep in English, or in 
L v 1 “ the vernacular language in ordinary use in the dis- 

Keeping of register-book tr j ct or state in which the marriage was solemn iz- 
and deposit of extracts ed and in suc ] 1 f orm as the Provincial Govcrn- 
therefrom with Registrar- by which j ie was licenced may from time to 

Qenera time prescribe, 2 a register-book of all marriages 

solemnized under this Part in his presence, and shall deposit in the office of the 
Registrar-General of Births, Deaths and Marriages for the territories under the 
administration of the said Provincial Government in such form and at such 
intervals as that Government may prescribe, true and duly authenticated ex- 
tracts from his register-book of ail entries made therein since the last of those 
intervals. 

(2) Where the person keeping the register-book was licenced as regards 
8 [an Indian State] by the [Central Government], references in sub-seition(l) 
to the Provincial Government therein mentioned shall be read as references to 
the Provincial Government to whose Registrar-General of Births, Deaths and 
Marriages certified copies of entries in registers of births and deaths are for 
the time being required to be sent under section 24, sub-section (2), of the 
Births, Deaths and Marriages Registration Act, 1886.] 

63. Every person licenced under this Act to grant certificates of marriage, 

. and keeping a marriage-register-book under section 

and copies of cntric 3 ° r , ' 00k 62, sbab > at all reasonable times, allow search to be 

made in such book, and shall, on payment of the 
proper fee, give a lopy, hertifien under his hand, of an entry therein. 

64. The provisions of sections 62 and 63, as 
to the form of the register-hook, depositing extracts 
therefrom, allowing searches thereof, and giving 
copies of the. entries therein, shall, mutatis mutandis 
apply to the books kept under section 37. 

65. This Part of this Act, except so much of sections 62 and 63 as are 
Part vi not to nnniv referred to in section 64 shall not apply to marriages 
Roman Catholics. Saving of be ? we 1 en Roman Catholics. But nothing herein con- 
certain marriages. tamed shall invalidate any marriage celebrated 

between Roman Catholics under the provisions of 
1865 ' 0t . Act No< XXV of 18644 P revious to the twenty-third day of February, 


Books in which marriages 
of Native Christiana under 
Bart I or Part III nre re- 
gistered. 


LEG. REF. 

i This section was substituted for the ori- 
ginal section 02 (relating to the keeping and 
form of the register-book) by the Indian 
Christian Marriage Act (1872) Amendment 
Act (II of 1891), section 4. 

,J For notifications issued under the powers 
conferred by this section in — (1) Assam, boc 
A**am Gazette, 1901, Pt. II, p. 397; (2) 
ne r Ben. R. & O.; (3) Burma, see 
■* ur ‘ M. ; (4) the Central Provinces, sec 
G. I . R. Sc O. ; (5) Punjab, see Pun. R. 


k Py. (, G ) United Provinces of Agra 
and Oudh, see North-Western Provinces and 
2 , 1 , h'f 1 of Local Rules and Orders, 

tt , I 4, P- 42 - For notifications in the 
United Provinces of Agra and Oudh, under 
the powers conferred by sections G2, 6, 7, 9, 
o~, 83 and 85, see North-Western Provinces 
nnd Oudh Lists of Local Rules and Orders. 
Ed. 1894, p. 42. 
a Substituted by A.O., 1937. 

4 Act XXV of 1864 was repealed by Act 
V of 1865, which was repealed by this Act. 
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PART VII. 

Penalties. 

JtaT*or c e 1 rt'ifi cat <T foT pro- ’I 66 ' Wh °?y Cr - for f the PFP°* «f procuring 

curing marriage. a marr,a & e or licence of marriage, intentionally,— 

(a) where an oath or declaration is required by this Act, or by any rule 
or custom of a Church according to the rites and ceremonies of which a mar- 
riage is intended to be solemnized, sucli Church being the Church of England 
or of Scotland or of Rome, makes a false oath or declaration, or, 

( b ) where a notice or certificate is required by this Act, signs a false 
notice or certificate, 

shall be deemed to have committed the offence punishable under section 
103 of the Indian Penal Code with imprisonment of either description for a 
term which may extend to three years and, at the discretion of the Court, with 
fine.l 

67. Whoever forbids t lie issue, by a Marriage Registrar, of a certificate, 

by falsely representing himself to be a person whose 

Forbidding, by false per- consen t to the marriage is required bv law, knowing 

of certificate i t- • . , . ?■ ? 


sonation, issue 
by Marriage Registrar. 


or believing such representation to be false, or not 
having reason to believe it to be true, shall be deem- 
ed guilty of the offence described in section 205 of the Indian Penal Code. 

2 [68. Whoever, not being authorized by section 5 of this Act to solemnize 
Solemnizing marriage marriages solemnizes or professes to solemnize in the 
without duo authority. absence of a Marriage Registrar of the district in 

which the ceremony takes place, a marriage between 
persons one or both of whom is or are a Christian or Christians, shall be puni- 
shed with imprisonment which may extend to ten years, or (in lieu of a sentence 
ot imprisonment for seven years or upwards) with transportation for a term of 
not less than seven years, and not exceeding ten years, 

or, if the offender is an European or American, with penal servitude 
according to the provisions of Act XXIV of 1855 (to substitute penal servitude 
for the punishment of transportation in respect of European and American 

convicts n# * •), 

and shall also be liable to fine.] 

69. Whoever knowingly and wilfully solemnizes a marriage between 
a . . . . persons one or both of whom is or are a Christian or 

•of* propel Time™ o^^thout Christians, at any time other than between the hours 
witnesses. ’ of six in the morning and seven in the evening, or 

in the absence of at least two credible witnesses 
other than the person solemnizing the marriage, shall be punished with impri- 
sonment for a term which may extend to three years, and shall also be liable to 
fine. 


LEO. REF. 

1 This section was substituted for the ori- 
ginal section 66 by Act II of 1891, section 5. 

2 This section was substituted for the 
original section 68 by Act II of 1891, section 
6 . 

a The words “and to amend the law re- 
lating to the removal of such convicts” were 
repealed by the Repealing and Amending 
Act (XII of 1891). 

NOTES. 

Secs. 66 and 68 .—See 16 A. 212; 40 A. 
393; 14 M. 342; 17 M. 391; 18 M. 230; 19 
M. 273; 20 M. 12; 6 Mad. H. C. Rep. Ap. 
20. No one except a person who professes 
the Christian religion comes under section 68 


of the Act. The mere fact that a person 
wns baptized as an infant or that ho is 
attending a Christian school or Jio is dress- 
ing ns a Christ inn is not sufficient to treat 
him ns such. There is no express prohibi- 
tion preventing a person professing Chris- 
tianity from doing violence to his faith and 
marrying a non-Christian, by a non-Chris- 
tian ceremony. Section 68 docs not make 
it pennl for a Christian to marry by a cere- 
mony which is void under section 4 of the 
Act.’ 40 A. 393. A Hindu by religion perform- 
ing a marriage according to the Hindu mode 
between two persons ono of whom is a 
Christian commits an offence under section 
68. 40 M. 1030=33 M.L.J. 148. 


S. 72] 


Marriage 


369. 


This section does not apply to marriages solemnized under special 

licences granted by the Anglican Bishop of the 
Saving of marriages Dj 0C ese or by his Commissary, nor to marriages per- 

Hrl iKr 1 undcr specia formed between the hours of seven in the evening 

and six in the morning by a Clergyman of the 
Church of Rome, when he has received the general or special licence in that 
behalf mentioned in section 10. 

‘[Nor does this section apply to marriages solemnized by a Clergyman of 
the Church of Scotland according to the rules, rites, ceremonies and customs of 
the Church of Scotland.] 

70. Any Minister of Religion licenced to solemnize marriages under this 

Act who, without a notice in writing, or, when one 
Solemnizing, without 0 f the parties to the marriage is a minor, and the 

drafter "notiw marine required consent of the parents or guardians to such 
with minor. marriage has not been obtained, within fourteen 

days after the receipt by him of notice of such mar- 
riage, knowingly and wilfully solemnizes a marriage under Part III, shall be 
punished with imprisonment for a term which may extend to three years, and 
shall also be liable to fine. 

issuing certificate, or 71. A Marriage Registrar under this Act, who 

tionT/notki; P ubh <*- commits any of the following offences:— 

(1) knowingly and wilfully issues any certificate for marriage, or solem- 
nizes any marriage, without publishing the notice of such marriage as directed 
by this Act; 

(2) 2 [after the expiration of two months after the copy of the notice has 

marrying after expiry of been entered as required by section 40 in respect of 
not 'ce; . . any marriage, solemnizes such marriage;] 

(3) solemnizes, without any order of a competent Court authorizing him 

... . . , to . do so ’ marriage, when one of the parties is a 

Holomnizing marriage with min0 r, before the expiration of fourteen days after 

minor within fourteen days + *• aiu .1 

Without authority of Court. , c recei P t 0 the notice ot such marriage, or with- 
or without sending copy of ou ^ sending, by the post or otherwise, a copy of such 
notice; notice to the Senior Marriage Registrar of the dis- 

. trict if there be more Marriage Registrars of the 

district than one, and if he himself be not the Senior Marriage Registrar; 

issuing certificate against u the MW© of which 

authorised prohibition^ ias )ecn Prohibited, as m this Act provided, by any 

issue thereof, 

years, S st^ be 7^*™* ^ which to five 

expiry of noUc^or 0 in' case wi i t *Jn v ^ Iarria " c Registrar knowingly and 

of minor, within fourteen wiltully issuing any certificate for marriage after 

SoS pizr-' L h e C enT&b? ** haS 

Court to the order of a competent. 

parties intending^ marriage is a minor befor^t 7 ,na F na " e ’ wher © one of the 
after the entry of such notice o? anv oJZ \ he ^ Xp ! ration of fourteen days 
forbiddci^^as aforesaid by any person authoriz^ Which haS been 

Indian Penal Code™ ° EVe committed an offence under section 166 of the 


, . LEG. REF. 

of ,r n W r ttB a<lded b y section 7 
Indian Christian Marriage Act 118721 
Amendment Act (II 0 f 1891)7 ’’ 

- clause (2) was substituted for the origi- 

C. C. M.-47 g 


na J < 2 ) b y Ac t IT of 1891, section 8 (1). 

a ine words within brackets were substi- 
tuted for tlio words “three months" by 
section 8 (2) of the Indian Christian Marri- 
age Act, (1872), Amendment Act (II of 1891). 
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Persons authorized to 
solemnize marriago (other 
than Clergy of Churches of 
England, Scotland or Rome; 


73. 'Whoever, being 
to solemnize a marriage, 


authorized under this Act 


and not being a 'Clergyman of the Church of England, solemnizing a 
marriage after due publication of banns, or under a licence from the Anglican 
Bishop of the Diocese or a Surrogate duly authorized in that behalf, 


or, not being a Clergyman of the Church of Scotland, solemnizing a 
marriage according to the rules, rites, ceremonies and customs of that church, 

or, not being a Clergyman of the Church of Rome, solemnizing a marri- 
age according to the rites, rules, ceremonies and customs of that church, 


knowingly and wilfully issues any certificate for marriage under this Act 

or solemnizes any marriage between such persons as 
aforesaid, without publishing or causing to be 
affixed, the notice of such marriage as directed in 
Part III of this Act, or after the expiration of two 
months after the certificate has been issued by him; 


issuing certificate or marry- 
ing, without publishing 
notice, or after expiry of 
certificate; 


or knowingly and wilfully issues any certificate for marriage, or solem- 
nizes a marriage between such persons when one of 
the persons intending marriage is a minor, before 
the expiration of fourteen days after the receipt of 
notice of such marriage, or without sending, by the 
post or otherwise, a copy of such notice to the Mar- 
riage Registrar, or, if there be more Marriage Registrars than one, to the Senior 
Marriage Registrar of the district : 


issuing certificate for, or 
solemnizing, marringe with 
minor, within fourteen days 
after notice. . 


issuing certificate authoriz- 
edly forbidden; 

issue ; 


or knowingly and wilfully issues any certifi- 
cate the issue of which has been forbidden, under 
this Act, by any person authorized to forbid the 


solemnizing marriago au or knowingly and wilfully solemnizes any 

thorizcdly forbidden. marriage forbidden by any person authorized to 

forbid the same; 

shall be punished with imprisonment for a term which may extend to 
lour years and shall also be liable to fine. 

74. Whoever, not being licensed to grant a certificate of marriage under 

Unlicensed person (Trent- P art . VI of *>>'» Act, grants such certificate intending 
ing certificate pretending lliercb y to make it appear that he is so licensed, shall 
to bo licensed. be punished with imprisonment for a term which may 

extend to five years, and shall also be liable to fine. 

1 [Whoever, being licensed to grant certificates of marriage under Part 
VI of this Act, without just cause refuses, or wilfully neglects or omits, to 
periorm any of the dutievS imposed upon him by that Part shall he punished with 
tine which may extend to one hundred rupees). 

Destroying or falsifying , 4 75> W, . 10 ® vcr , h Y himself or another, wilfully 
register-books. destroys or injures any register-book or the counter- 

foil certificates thereof, or any part thereof or any 
authenticated extract therefrom, 

or falsely makes or counterfeits any part of such register- book or coun- 
terfoil certificates, 

LEO. REF. ringo Act (1872), Amendment Act (IT of 

l Tho last paragraph of section 74 was add- 1891). 
ed by section 9 of tho Indian Christian Mar- 
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Limitation of prosecu- 
tions under Act. 


What matters need not be 
proved in respect of mar- 
riage in accordance with 
Act. 


or wilfully inserts any false entry in any such register-book or counter- 
foil certificate or authenticated extract, 

shall be punished with imprisonment for a term which may extend to 
seven years and shall also be liable to fine. 

76. The prosecution for every offence punish- 
able under this Act shall be commenced within two 
years after the offence is committed. 

PART VIII. 

Miscellaneous. 

77. Whenever any marriage has been solem- 
nized in accordance with the provisions of sections 
4 and 5 it shall not be void merely on account of any 
irregularity in respect of any of the following 
matters, namely : — 

(1) any statement made in regard to the dwelling of the persons married 
or to the consent of any person whose consent to such marriage is required 

by law : 

(2) the notice of the marriage; 

(3) the certificate or translation thereof : 

(4) the time and place at which the marriage has been solemnized : 

(5) The registration of the marriage. 

78. Every person charged with the duty of registering any marriage, who 
Correction of errors. discovery any error in the form or substance of anv 

„ . , such en lry may, within one month next after the dis- 

co /cry of such error, in the presence of the persons married, or, in case of their 
death or absence, m the presence of two other credible witnesses, correct the 
error, by entry in the margin, without any alteration of the original entry and 

Hiicn “iT" 1 ? O’ltry and add thereto the date of such correction,’ and 

suen person shall make the like marginal entry in the certificate thereof. 

And every entry made under this section shall be attested by the wi tiles- 
scs in whose presence it was made. 

„ f J, n case such certificate has been already sent to the 1 IRegistrar- 
General of Births, Deaths and Marriages] such person shall make and send in 

like manner a separate certificate of the original erroneous entry and of the 
marginal correction therein made. ** 

Searches and copies of Every person solemnizing a marriage 

entriM - under thi « Act, and hereby required to register the 

same, b 

MarriaS'CnS^st^fforZ t’im ' ^ of Births ' Death a " d 

or of any eertifie^Sa^ Ar- 

ches to be Biade^rfsuch* register 13 or^fo/sue’h^ al . 1 . fi reasonabl c tim es, allow sear- 
and give a copy under his hand of anv eSf infhe ' SSe" dUpUcate ’ 0r 001,163 

80. Every certified copy, purporting to be signed by the person entrusted 

Cei-tmcl co p y Of entry i D “ ‘ ‘ins Act with the custody of any marriage- 

■jjnjge-r.guter, etc., to bo f^ 01 ' duplicate, required to be 

mil ‘ f llnd, ' r this Ac t. of an entry of a 
marnage m such register, or ot any such certificate 

1 The W ora 3 within buckets were substi 11 ,Th V’ a . ection 30 (i) ol tho Births, 
tuted for tho words “Secretory to tho Local 1886) Mnmage8 Bcgistrafion Act (VI 
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or duplicate, shall be received as evidence of the marriage purporting to be so 
entered, or of the facts purporting to be so certified therein, without further 
proof of such register or certificate or duplicate or of any entry therein, 
respectively, or of such copy. 


MSI. The Registrar-General of Births, Deaths and Marriages and the offi- 

Certif, cates of certain cers appointed under section 56 shall at the end of 
marriages^ for Secretary of ev ^ v Quarter m each year, select, from the cevtifi- 
state for India. rates ol marriages forwarded to them respectively, 

during such quarter, the certificates of the marriages 
of which 2 [the Government by whom he was appointed] may desire that evi- 
dence shall be transmitted to England, and shall send the same certificates, 
signed by them respectively, to the Secretary of State for India.] 


Provincial Government to 82. Pees shall be chargeable under this Act 

prescribe fees. j’ 0 l 


receiving and publishing notice of marriages; 

issuing * [certificates for marriage] by Marriage 
ing marriages by the same; 


Registrars, and register- 



entering protests against, or prohibitions of, the issue of 
mariage,] by the said Registrars: 


4 [certificates 


searching register-books or certificates, or duplicates of copies thereof; 
giving copies of entries in the same under sections 63 and 79. 

The Provincial Government shall fix the amount of such fees respectively, 

and may from time to time vary or remit them either generally or in 
special cases, as to it may seem fit. 


83. The Provincial Government may make rules in regard to the disposal 


Power to make rules, 
of returns of marriages 


of the fees mentioned in section 82 the supply of 
register-books, and the preparation and submission 
solemnized under this Act. 


Power to prescribe fees 
and rules for Indian 
States. 

Central Government. 


84. The powers conferred on the Provincial 
Government by sections 82 and 83 [shall] 5 so far 
as regards 2 [ Indian States] be exercised by t ho 


Power to declare wl.o „ .85. . The Provincial Government may. by noli- 

shall bo District Judge. fication in the official Gazette, declare who shall, m 

any place to which this Act applies, be deemed to 

be the District Judge. 


"[86. (1) Tlic powers and functions exercisable by the [Central Govern- 

ment] under sections, 6, 8, 9, 47, 48, 56 and 84 


excrcisalde ^ rcgardfl^ ^all. so far as regards any "[Indian State] which is 

<lian States. within the political charge of a ,rt ^ 

ment] be [exercisable] 2 by that 


Provincial Oovcrn- 
Provincial Govern- 


ment.] The exercise under this section by any [Provincial Government] of 


LEG REP 

1 Substituted by Act XIII of 1911, sec. 2, 
for tho original section. 

2 Substituted by A.O., 1937. 

a Tho words "certificates for marriage” 
were substituted for tho words "certificate 
of marriages” by tho Repealing and Amend- 
ing Act (I of 1903), section 3 and Sch. H. 


4 Tho words within brnckets wero substi- 
tuted for the words “marriage certificates” 
by tho Repealing and Amending Act (I of 
1903), section 3 and Sch. II. 

s Substituted by A.O., 1937 for "mav”. 
o Section 80 wns substituted by Act 
XXXVIII of 1920, Sch. I. 
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powers and functions under sections 6, 8, 9 and 56 shall he By notification in the 
Official Gazette. 


(2) The powers and functions exercisable under this Act by the 
[Central Government] may be delegated to, and exercised by, such officers as 
1 [it] may from time to time appoint in this behalf.] 


Saving Of Consular mar- . 87 * Nothing in this Act applies to any mar- 
riages. riage performed by any Minister, Consul or Consu- 

lar Agent beween subjects of the State which he re- 
presents and according to the laws of such State. 


Non-validation of marri- 
ages within prohibited de- 
grees. 


88. Nothing in this Act shall be deemed to vali- 
date any marriage which the personal law appli- 
cable to either of the parties forbids him or her to 
enter into. 


SCHEDULE I. 

(See sections 12 and 38.) 


NOTICE OF MARRIAGE. 


i°. a minister [or Registrar] of 

I hereby give you notice that a marriage is intended to be had, 

months from the date hereof, between me and the other party herein 
(that is to say): r 


within three calendar 
named and described 



• 

c 

o 

I 

o 

u 

Q. . 


c 

U* . 

O V 

Church, chapel or 

District in which 

Names. 

• « 

- O 

Age. 

'JZ V 

t 1 

o 

JZ c 

place of worship 

the other party 


o.2 

</> 


*- v 

C ,M 

£ 

in which the 
% £ 

resides, when the 


.O 

</> 

c u 


£ Q. 

Q 

marriage is to be 

parties dwell in 


o 

n ^ 


I-J u 

solemnized. 

different districts. 

• 


• 

w 

1 . 





* •• 

• 

V. 

Of full age 

•v 

• 



5 

Co 

*0 

5 

o 

•-% 

\> 

3 

."2 

k. 

S 

16, Clii 
Street. 

23 days 

.5 

O <3 

Co *2 
^ C 

> 






| 

-2 L) 

Vj 


S) 

w 







1 

k 

1 

s 

Co 

• 

• 

Minor. 

20, Hastin 
Street - 

More than 
month. 

U 2 

w 

• 



Witness my hand, this 


day of 


seventy-two. 


u) oM.1T tl. 

division thereof is only^to bo filled up C when°nnp C< f '♦F &8 tb ° Ca8e may bo ’ and tll ° blank 
y flUc a Up when ono ° f “>o Parties lives in another district.] 

LEG REF. 

1 Substituted for “he” by A.O.. 195 

NOTES. 

Bkc. 88.— The Christian Marriage Act is 
only concerned with the form 8 in which tho 
marnugo is to be solemnized and does not 
.with objections to the validity 7f Uo 
marriage A Civil Marriage before a Etr 


gistrar between persons professing the 
Roman Catholic religion is valid in law. 
I ersonal laws in section 88 includes any per- 
sonal law apart from any personal law ns 
to tho form of the marriage, forbidding any 
of the parties to enter into a contract of 
marriage with one another. 32 Bom. L. 
R. 17 = 1930 Bom. 105. 
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[Sch. II 


SCHEDULE II. 

( See sections 24 and 50.) 

Certificate of Receipt of Notice. 


<io hereby certify that, on the day of , notice was duly entered 

in my Marriage Notice Book of the marriage intended between the parties therein named 
and described, delivered under the hand of one of the parties (that is to say): — 


Names. 


c 

o 


•o 

c 

o 

U 


o 


o.2 

£ 
C V 
rt 

cr: 


Age 


t n 

.5 6 
zz u 

<u n 

£ O. 

Q 


o 

w u 
pC C 
— o 

u-o 

Ss 


Church, chapel, or 
place of worship 
in which the 
marriage is to be 
solemnized. 



District in which 
the other party 
reside', when the 
parties dwell in 
different districts. 


and that the declaration, i[or oath] required by section 17 or 41 of the Indian Christian 
Marriago Act, 1872, has boon duly made by t lie said ( James Smith). 

Date of notice entered ) The issue of this certificate has not been prohibited by 

Date of certificate given ) any person authorized to forbid the issue thereof. 

Witness my hand, this day of seventy-two. 

(Signed). 

This certificate will be void, unless tho marriage is solemnized on or before the 

day of 

[The italics in the schedule are to be filled up, ns the case may be, ami the blank 
division thereof is only to be filled up when one of the parties lives in another district.] 


SCHEDULE III. 

(Sec sections 28 and 31. ) 2 

Form or Register of Marriages. 

Quarterly Returns 

of 


MARRIAGES. 


The Archdeaconry of 


for 

f Calcutta. 

-< Madras. 

1 Bombay. 

( Calcutta, 

L , Registrar of tho Archdeaconry of Madras, > do hereby 

[Bombay, J 

certify that tho annexed arc correct copies of tho originals and Official Quarterly Returns of 

f Calcutta, 

Marriago within tho Archdeaconry of Madras, 

L Bombay , 

the quarter commencing the day of ending the day of * n tho yoar 
of Our Lord. 


ns mado and transmitted to mo for 


LEG. REP. 

I These words were added by the Repeal- 
ing and Amending Act (I of 1903), section 3. 


a This reference was substit uted for the 
original reference by Act XTI of 1891, 
Second Schedule. 
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[Signature of Registrar .] 

( Calcutta . 

Madras. 

Bombay. 

! Allahabad, 

^Bareilly, 0 ™' 

Calcutta, etc., etc. 


When Married. 


U 

> 


C 

£ i 


Q 


Names of 
Parties . 


c 

• 

in 

• *4 
Urn 

SI 

U 


E 

rt 

c 

u 

a 

to 


o 

to 


c 

o 


c 

U 


i 

m 

o 

u 

Q. 


CT3 "> 


" «■> 


rt U 
rt 

V E 
i; O 

3 £ 

s.i 

^ - 


C 

o 

G 

<5 

c 

a) 




Ll# 


E 

rt 

C 

u 

3 

m 


• 



two 

1 

<n 

in 

o 


u 




c 


O 



4- 





o 

o 

» 

> 

• 

%A 


l/> 

in 


C 

G 



'w 


C 

M 


w. jfl 

U 


in 

ci 

xs 

• 

<D 

u 


3 

*-• 

u 

o 

u 


c 

o 

U 

C rt 

rt 

c 

E 

►— 

in 

\>* 


to a 

JU> 

L 




CO 


o 



E £ 
2 E 

~ o 

s: 

u +* 

= § M 

t; 5 
c 

M2.C 

CO 


SCHEDULE IV. 

(See sections 32 and 54.) 

Marriage Register Book. 


<U 

•O 

s 

3 

& 


When married. 


Names of Parties. 


Christian ISurname. 
name. 



e 

o 


-o 

c 

<3 


• 

O 


■w 

rt 

V4-« 

o 

• 

u 

a 

• 

c 

u 

o 

to 

u 

o 

G 

E 

rt 

O 

■ 

if) 

in 

V 

•3 

4-» 

0 

u 

u 

c 

o 

in 


rt 

rt 


O 

.c 

6 

a: 

j 





Day 


Month. 


Year. 



26 

years 

17 

years 


Widow- 

er 

Spinster 


Car- 

penter 


</) 

U 

o 

-C 

■+-» 

tt. 


c 

o; 

E 

CT3 

g 


4> 

E 

£ 

3 

<n 


Agra 

Agra 


William 
White , 

John 

Duncan 


Married in the 

This marriage was solem- ( James White , 1 . . , 

nized between us l Martha Duncan J in presence of us j 

CERTIFICATE OF MARRIAGE. 


John Smith 
John Green 


} 


£ 

E 

3 

£ 


When married 


Names of parties. 


Christian 

name. 


Surname. 


Day 


Month. 


Year. 



James 

Martha 


White 

Duncan 


26 

yeors 

17 

years 


Widow- 

er 

Spinster 


Car- 

penter 


• • 


Agra 

Agra 


William 

White, 

John 

Duncan. 


riage 
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Married in the 

This marriage was solem- I James White , ) . . , 

nized between us 1 Martha Duncan ) in t,lc P res ence of us 


John Smith, 
John Green 



SCHEDULE V. 

Enactments Repealed. 

( Repealed by Act I of 1938). 


THE CODE OF CIVIL PROCEDURE (V OF 1908). 

STATEMENTS OF REPEALS AND AMENDMENTS. 


S. 2 am.. Act XXXV of 1934, S. 2, and Sch; 
A.O., 1937- 

S. 5 rep. in part and am.. Act XXXVIII of 
1920, S. 2 and Sch. I; A.O., 1937. 

S. 7 am., Act I of 1926, S. 3. 

S. 8 am.. Act I of 1914, S. 2 ; A.O., 1937. 

Ss. 10, 25 and 29 am., A.O. 1937. 

S. 29 am., Act XXXIV of 19.40. 

S. 35-A inserted Act IX of 1922, S. 2. 

S. 43 am., A.O., 1937. 

S. 44 substituted A.O., 1937. 

S. 44-A inserted. Act VIII of 1937, S. 2. 

S. 45 substituted. A.O., 1937. 

S. 48 am., Act XXXIV of 1940. 

S. 51 am., Act XXI of 1936, S. 2. 

S. 54 am., A.O. 1937. 

S. 55 am., Act III of 1921, S. 2 ; A.O., 1937. 

Ss. 57 and 59 am., A.O., 1937. 

S. 60 am.. Act X of 1914, S. 3 and Sch. II ; 

Act XXXV of 1934, S. 2 and Sch.; Act IX of 
1937, S. 2 ; A.O.. 1937. 

S. 61 am., Act XXXVIII of 1920, S. 2 and 
Sch. I ; A.O. 1937. 

S. G7 am., Act I of 1914, S. 3 ; Act XXXVIII 
of 1920, S. 2 and Sch. I ; A.O., 1937. 

S. 68 am., Act XXXVIII of 1920, S. 2 and 
Sch. I ; A.O., 1937. 

Ss. 70 and 73 am.. Act XXXVIII of 1938, 
S. 2 and Sch. I ; A.O., 1937. 

S. 78 am., Act X of 1932, S. 2 ; A.O., 1937. 
Part IV second heading am., A.O., 1937. 

S. 79 substituted, A.O., 1937. 

S. 80 am., A.O., 1937. 

S. 82, heading to Ss. 83, 84, 85, 86, 87, 92 and 
93 am -. A.O. 1937. 

S. 98 am., Act XVIII of 1928, S. 2 and Sch. I. 
S. 103 am., Act VI of 1926, S. 2. 

S. 104 am., Act IX of 1922, S. 3. 

S. in am., A.O., 1937. 

S. 111-A inserted, A.O., 1937. 

S. 1 16 am., A.O., 1937. 

S. 120 am., Act III of 1909, S. 127 and Sell. 

III. 

S. 122 am., Act XVIII of 1919, S. 2 and 
Sch.; Act XI of 1923, S. 3 and Sch. II ; Act 
XXXII of 1925, S. 2 and Sch.; A.O., 1937. 

S. 123 am.. Act XIII of 1926, S. 2 and Sch.; 
Act XVIII of 1919, S. 2 and Sch. I ; Act XI of 
>923. S. 3 and Sch. II ; Act XXXII of 1925, 
S. 2 and Sch.; Act XXXIV of 1926, S. 2 and 
Sch.; A.O., 1937. 


S. 125 am., Act XXXVIII of 1920, S. 2 and' 
Sch. I ; A.O., 1937. 

S. 126 substituted, A.O., 1937. 

Ss. 127 and 129 am., A.O., 1937. 

S. 130 substituted, A.O., 1937. 

Ss. 13! and 133 am., A.O., 1937. 

s - 1 3 5* A inserted, Act XXIII of i92<-„ S. 3. 

S. 1 3. r ) _ A am., A.O., 1937. 

Ss. 138 and 137 am., A.O., 1937. 

S. 138 am., Act IV of 1914, S. 2 and Sch.; 
A.O., 1937. 

S. 139 am., A.O., 1937. 

S. 143 am., Act XXXVIII of 1920, S. 2 and 
Sch. I ; A.O., 1937. 

S. 156 rep.. Act XVII of 1914, S. 3 and Sch. II. 
Sch. I, O. 3 am., Art XXII of 1926, S. 2. 

Sch. I, O. 5 am., Act XVII of 1914, S. 2 and 
Sch. I ; Act X of 1927, S. 2 and Sch. I ; Act 
XXXV of 1934, S. 2 and Sch.; A.O., 1937. 

Sch. I. O. 9 am.. Art XXI V of 1920, S. 2. 

Sch. I, O. 21 am., Act XXIX or 1923, Ss. 2 
and 3 ; Act XXI of 1936, Ss. 3 and 4 ; Act 
VIII of 1937. S. 3 ; A.O., 1937. 

Sch. I, O. 26 am., Act XXVI of 1939, Amend- 
ing O. 21, R. 48; Act X of 1932, S. 3 ; A.O., 

•937- 

Sch. I, O. 27, am., A.O. 1937. 

Sch. I, O. 28, am., Act X of 1927, S. 2 and 
Sch. I ; Act XXXV of 1934, S. 2 and Sch.; 
A.O., 1937- 

Sch. I, O. 32 am.. Act XVI of 1937, S. 2 ; 
A.O., 1937- 

Sch. I. O. 33 am., A.O., 1937. 

Sch. I, O. 34. am.. Act XXI of 1929, Ss. 4, 5, 
6 and 7. 

Sch. I, O. 37 am., Act XXX of 1926, S. 4 ; 
A.O. 1937- 

Sch. I, O. 38 am.. Act I of 1926, S. 4. 

Sch. I, O. 41, am.. Act IX of 1922, S. 4 : 
A.O. 1937. 

Sch. I, O. 43, am., Art XVI of 1930, S. 2. 

Sch. I, O. 45 am., Act XXVI of 1920, Ss. 3 
and 5 ; A.O., 1937. 

App. A am., A.O., 1937. 

App. 8 am., Act XXX of 1926, S. 4. 

App. D am., Act XXI of 1929, S. 8 and Sch. 
App. E am., Act X of 1914, S. 2 and Sch. I ; 

A.O. 1937- , „ , c k r 

App. F am., Act X of 1914, S. 2 and Sen. I. 

Sch. Ill am., A.O., 1937. 

Sch. V rep., Act XVII of 1914. S. 3 a "d S( d‘. 

II. 


377 


The Code op Civil Procedure (V of 1908 ). 

CONTENTS. 


Preliminary. 

Secti 0 title, commencement and extent. 

2. Definitions. 

3. Subordination of Courts. 

5. Application of the Code to Revenue 

Courts. 

6 . 


7 - 

8 . 


9 - 

10. 

11. 

12. 
i 3 - 
14. 


» 5 - 

16. 


Pecuniary jurisdiction. 

Provincial Small Cause Courts. 

Presidency Small Cause Courts. 

PART I. 

Surrs in General. 

Jurisdiction of the Courts and res judicata. 

Courts to try all civil suits unless barred. 

Stay of suit. 

Res judicata. 

Bar to further suit. . 

When foreign judgment not conclusive. 

Presumption as to foreign judgments. 

Place of suing. 

Court in which suits to be instituted. 

Suits to be instituted where subject- 
matter situate. 

17. Suits for immovable property situate 
within jurisdiction of different Courts. 

18. Place of institution of suit where local 
limits of jurisdiction of Courts are uncertain. 

19. Suits for compensation for w'rongs to 
person or movables. 

20. Other suits to be instituted where 
defendants reside or cause of action arises. 

21. Objections to jurisdiction. 

22. Power to transfer suits which may be 
instituted in more than one Court. 

23. To what Court application lies. 

24. General power of transfer and with- 
drawal. 

25. Power of Provincial Government to 
transfer suits. 

Institution of Suits. 

26. Institution of suits. 

Summons and Discovery. 

27. Summons to defendants. 

28. Service of summons where defendant 
resides in another province. 

29. Service of foreign summonses. 

30. Power to order discovery and the like. 

31. Summons to witness. 

32. Penalty for default. 

Judgment and Decree. 

33. Judgment and decree. 

Interest. 

34. Interest. 

Costs. 

35. Costs. 

35-A. Compensatory costs in respect of false 
or vexatious claims or defences. 

PART II. 

Execution. 

General. 

36. Application to orders. 

decree Dcfinition of which passed a 

C. C. M.— 48 


Sections. 

Courts by which decrees may be executed. 

38. Court by which decree may be executed. 

39. Transfer of decree. 

40. Transfer of decree to Court in another 
province. 

41. Result of execution proceedings to be 

certified. . . . 

42. Powers of Court in executing translerred 

decree. 

43. Execution of decrees passed by British 
Courts in places to which this Part does not 
extend or in foreign territory. 

44. Execution of decrees passed by Courts 

of Indian States. 

44-A. Execution of decrees passed by Courts 
in the United Kingdom and other reciprocating 
territory. 

45. Execution of decrees in foreign territory. 

46. Precepts. 

Questions to be determined by Court executing decree. 

47. Questions to be determined by the 
Court executing decree. 

Limit of time for execution. 

48. Execution barred in certain cases. 
Transferees and legal representatives. 

49. Transferee. 

50. Legal representative. 

Procedure in execution. 

51. Powers of Court to enforce execution. 

52. Enforcement of decree against legal 
representative. 

53. Liability of ancestral property. 

Partition of estate or separation of 


share." 

Arrest and Detention. 

55. Arrest and detention. 

56. Prohibition of arrest or detention of 
women in execution of decree for money. 

57. Subsistence-allowance. 

58. Detention and release. 

59. Release on ground of illness. 

Attachment. 

60. Property liable to attachment and sale 
in execution of decree. 

61. Partial exemption of agricultural pro- 
duce. 

62. Seizure of property in dwelling-house. 

63. Property attached in execution of 
decrees of several Courts. 

64. Private alienation of property after 
attachment to be void. 

Sale. 

65. Purchaser’s title. 

66. Suit against purchaser not maintainable 
on ground of purchase being on behalf of plaintiff. 

67. Power for Provincial Government to 
make rules as to sales of land in execution of 
decrees for payment of money. 

Delegation to Collector of power to execute decrees 
against immovable property. 

68 . Power to prescribe rules for transferring 
to Collector execution of certain decrees. 
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Sections. 

69. Provisions of Third Schedule to apply. 

70. Rules of procedure. 

Jurisdiction of Civil Courts barred. 

71. Collector deemed to be acting judicially. 

72. Where Court may authorize Collector 
to stay public sale of land. 

Distribution of assets. 

73. Proceeds of execution-sale to be rateably 
distributed among decree-holders. 

Resistance to Execution. 

74. Resistance to execution. 

PART III. 

Incidental Proceedings. 

Commissions. 

75. Power of Court to issue commissions. 

76. Commission to another Court. 

77. Letter of request. 

78. Commissions issued by foreign Courts. 

PART IV. 

Suits in particular cases. 

Suits by or against the Crown or Public Officers in 

their Official Capacity. 

79. Suits by or against the Crown. 

80. Notice. 

81. Exemption from arrest and personal 
appearance. 

82. Execution of decree. 

Suits by Aliens and by nr against Foreign Rulers and 
Rulers of Indian States. 

83. When aliens may sue. 

84. When foreign States may sue. 

85. Persons specially appointed by Govern- 
ment to prosecute or defend for Princes or Chiefs. 

8G. Suits against Princes. Chiefs, ambassadors 
and envoys. 

87. Style of Princes and Chiefs as parties 
to suits. 

Interpleader. 

88. Where interpleader-suit may be insti- 
tuted. 


PART V. 

Special Proceedings. 

Arbitration. 

89. Arbitration. [Repealed by the Arbitration 
Act X of 1940.] 

Special case. 

90. Power to state case for opinion of 
Court. 

Suits relating to Public Matters. 

91. Public nuisances. 

92. Public charities. 

93. Exercise of powers of Advocate-General 
outside Presidency-towns. 

PART VI. 

Supplemental Proceedings. 

94. Supplemental proceedings. 

95. Compensation for obtaining arrest, 
attachment or injunction on insufficient grounds. 


Sections. 

PART VII. 

Appeals. 

Appeals from Original Decrees. 

96. Appeal from original decree. 

97. Appeal from final decree where no 
appeal from preliminary decree. 

98. Decision where appeal heard by two or 
more Judges. 

99. No decree to be reversed or modified 
for error or irregularity not alRcting merits or 
jurisdiction. 

Appeals from Appellate Decrees. 

100. Second appeal. 

101. Second appeal on no other grounds. 

102. No second appeal in certain suits. 

103. Power of High Court to determine 
issues of fact. 

Appeals from Orders. 

104. Orders from which appeal lies. 

105. Other orders. 

10O. What Courts to hear appeals. 

General Provisions relating to Appeals. 

107. Powers of Appellate Court. 

108. Procedure in appeals from appellate 
decrees and orders. 

Appeals to the hing in Council. 

109. When appeals lie to King in Council. 

1 10. Value of subject-matter. 

111. Bar of certain appeals. 

1 1 1 -A. Appeals to Ecdcral Court. 

112. Savings. 

PART VIII. 

Reference, Review and Revision. 

113. Reference to High Court. 

1 14. Review. 

115. Revision. 

PART IX. 

.Special provisions relating to the Chartered 

High Courts. 

1 ifi. Part to apply only to certain High Courts. 

117. Application of Code to High Courts. 

1 18. Execution of decree before ascertainment 
of costs. 

119. Unauthorized persons not to address 
Court. 

120. Provisions not applicable to High Court 
in original civil jurisdiction. 

PART X. 

Rules. 

121. Effect of rules in First Schedule. 

122. Power of certain High Courts to make 
rules. 

123. Constitution of Rule Committees in 
certain provinces. 

124. Committee to report to High Court. 

125. Power of other High Courts to make 
rules. 

126. Rules to l)c subject to approval. 

127. Publication of rules. 

128. Matters for which rules may provide. 

129. Power of Chartered High Courts to 
make rules as to their original civil procedure. 
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Sections. . ^ , . 

130. Powers of other High Courts to make 

rules as to matters other than procedure. 

1 31. Publication of rules. 

PART XI. 

Miscellaneous. 

132. Exemption of certain women from 
personal appearance. 

133. Exemption of other persons. 

134. Arrest other than in execution of decree. 

135. Exemption from arrest under civi^ 
process. 

1 35-A. Exemption of members of legislative 
bodies from arrest and detention under civil 
process. 

136. Procedure where person to be arrested 
or property to be attached is outside district. 

1 37. Language of subordinate Courts. 

138. Power of High Court to require evi- 
dence to be recorded in English. 

139. Oath on affidavit by whom to be 
administered. 

140. Assessors in causes of salvage, etc. 

141. Miscellaneous proceedings. 

142. Orders and notices to be in writing. 

143. Postage. 

144. Application for restitution. 

1 45. Enforcement of liability of surety. 

146. Proceedings by or against representatives 

147. Consent or agreement by persons under 

disability. 


Sections. 

148. Enlargement of time. 

149. Power to make up deficiency of court- 

fees. 

1 50. Transfer of business. 

151. Saving of inherent powers of Court. 

152. Amendment of judgments, decrees or 

orders. 

153. General power to amend. 

154. Saving of present right of appeal. 

155. Amendment of certain Acts. 

1 56. Repealed. 

157. Continuance of orders under repealed 
enactments. 

158. Reference to Code of Civil Procedure 
and other repealed enactments. 

SCHEDULES. 

The First Schedule. — Rules of Procedure. 
Appendix A. — Pleadings. 

Appendix B. — Process. 

Appendix C. — Discovery Inspection and 

Admission. 

Appendix D. — Decrees. 

Appendix E. — Execution. 

Appendix F. — Supplemental Proceedings. 
Appendix G. — Appeal, Reference and Review 
Appendix H. — Miscellaneous. 

The Second Schedule. — A rbitration. Repealed. 

Appendix. — Forms. Repealed. 

The Third Schedule. — Execution of Decrees 
by Collectors. 

The Fourth Schedule. — Enactments amended. 
The Fifth Schedule. — Repealed. 


THE CODE OF CIVIL PROCEDURE (V OF 1908). 

[21 st March , 1908. 

An Act to consolidate and amend the laws relating to the Procedure of the Courts 

of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature ; It is hereby enacted as follows : — 

Preliminary. 

Short title, commencement i. 1 (i) This Act may be cited as The Code of 

and extent. ClVIL PROCEDURE, 1908. 


LEG. REF. 

1 For Statement of Objects and Reasons, see 
Gazette of India, 1907, Pt. V, p. 179; for Report 
of Select Committee, see ibid., 1908, Pt. V, 
p. 35 and for Proceedings in Council, see ibid., 
1907, Pt. VI, p. 135 and ibid, 1908, pp. 8, 12 
and 212. 

For portion of the Civil Procedure Code 
extended to the Presidency Small Cause Court, 
Calcutta, see Calcutta Gazette, 1910, Pt. I, p. 
814, Schedule A to Rules of Practice. 

The Act has been extended by notification 
under Si. 5 and 5-A of the Scheduled Districts 
Act, 1874, (XIV of 1874), to the following 
Scheduled Districts : — 

(1) The Districts of Jalpaiguri, Cachar (ex- 
cluding the North Cachar Hills), Sylhet, Goal- 
para (including the Eastern Duars), Kamrup, 
Darrang, Nowgong (excluding the Mikir Hill 
'Iract*), Sibsagar (excluding the Mikir Hill 


NOTES. 

Sec. 1 : Code. — The object of codification 
of any branch of law is that on any point speci- 
fically dealt with in that Code, the law should, 
thenceforward be ascertained by interpreting 
the language used therein, and not by a search 
among the authorities to discover as to what 
may be the law as laid down in prior decisions. 
23 C. 563 = 6 M.L.J. 71 = 23 I .A. 18 (P.C.) ; 
28 C. 517. 

Consolidate. — The object of consolidation 
is to gather and bring up to date the statutory 
law relating to any particular subject, so that 
it may serve a as useful Code applicable to 
the circumstances existing at the time when the 
consolidating Act is passed. 22 C. 788 = 22 
LA. 107 (P.C.). 

Scope. — This Code is intended mainly to 
regulate procedure in Civil Court ; it is not 
primarily intended to create new rights or 


380 


The Civil Court Manual (Imperial Acts). [S. 1 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole of British India * 
the rest ot the Code extends to the whole of British India, except the Scheduled 
Districts. 


LEG. REF. 

Tracts) and Lakhimpur (excluding the Dibru- 
garh Frontier Tracts), Gazette of India, 1909, 
Pt. 1 , p. 5 and Gazette of India, 1914, Pt. I, 
p. 1690. 

(2) The Province of Sind, Bombay Govern- 
ment Gazette, Extraordinary, 1909, Pt. I, and 
Gazette of India, 1909, Pt. I, p. 32. 

(3) The Districts of Darjeeling and the Districts 
of Hazaribagh, Ranchi Palamau and Manbhum 
in Chota Nagpur, Calcutta Gazette, 1909, Pt. 
I, p. 25 and Gazette of India, 1909, Pt. I, p. 33. 

(4) The Province of Kumaun and Carhwal 
and the Tarai Parganas with modifications. 
United Provinces Gazette, 1909, Pt. I, p. 3 
and Gazette of India. 1909, Pt. I, p. 31. 

(5) The Pargana of Janswar Bawar in Dchra- 
Dun and the Scheduled portion of the Mirzapur 
District, L T nited Provinces Gazette, 1909, Pt. I, 
p. 4, and Gazette of India, 1909, Pt. I, p. 32. 

(6) Coorg, Gazette of India, 1909, Pt. I, p. 
32 . 

(7) Scheduled Districts in Punjab. Gazette of 
India, 1909, Pt. I, p. 33. 

(8) The Districts of Peshawar, Hazara, Kohat, 
Bannu, Dera Ismail Khan, composing the North 
West Frontier Province, Gazette of India, 1909, 
Pt. II, p. 80. 

(9) Sections 38 to 43 to all the Scheduled 
Districts in Madras, Gazette of India, 1909, 
Pt. I, p. 152. 

(10) Io the Scheduled Districts of the Central 
Provinces, except so much as is already in force 
and so much as authorizes the attachment and 
sale of immovable property in execution of a 
decree not being a decree directing the sale of 
such property, Gazette of India, 1909, Pt. I, 
p. 239. 

(it) To Ajmer- Merwara, except Ss. 1 and 
*55 1 58, Gazette of India, 1909, Pt. II. p. 480. 

(12) Io Pargana Dhalbhum, the Municipality 
of Chaibassa in the Kolhan and the Porahat 
Estate in the District of Singhhhurn, Calcutta 
Gazette, 1909, Pt. I, p. 453 and Gazette of India, 
1909. P‘- I, P- 443. 

Under S. 3 (3) (a) of the Sonthal Parganas 
Settlement Regulation (III of 1872), Ss. 38 to 42 
and 136 rfnd Rr. 4 to 9 i n Order XXI in the 
first Schedule have been declared in force in the 
Sonthal Parganas and the rest of the Code for 
the trial of suits referred to in S. 10 of the Sonthal 
Parganas Justice Regulation, 1893 (V of 1893), 
Calcutta Gazette, 1909, Pt. I, p. 45 ; and the 
whole Code in the Angul District under S. 3 
of the Angul Laws Regulation, 1936 (V of 1936). 

It has been declared in force in British Balu- 
chistan under S. 3 of the Baluchistan Laws 
Regulation, 1913 (II of 1913), Bal. Code. 

It has been declared in force in Panth Piploda 
Reg. I of 1929, S. 2. 

It has been declared in force in the District 
of Khondmals by Reg. IV of 1936, S. 3 and Sch. 

, NOTES. 

take away existing ones. 13 L. 618=1932 L. 


401 ; 1930 R. 317=, 28 I.C. 382. The Code 
is not exhaustive. An equitable set-off can be 
claimed independently of the specific provisions 
of this Code. 1930 A. 875=128 I.C. 763. 
* here is no provision in this Code for making 
a counter-claim although a set-off is permitted 
to a defendant. 32 Bom.L.R. 212=1930 B. 
21b. But this Code is to be deemed exhaustive 
on points specifically dealt with therein. See 
24 M.L.J. 235 ; IO C.L.J. 527. Where there 
is no specific provision in the Code it is the 
duty of the Court to act according to justice, 
equity and good conscience and to decide 
the point upon general principles. 2 Pat.L. I. 

3 °® = 39 I C - 779 ! 33 C. 927; 2 P.L.T. 240 
-fi. I.C. 922; . L. 339-58 I.C. 74H; 38 
C. 193=1 I.C. 913; 33 C. 1094=10 C.W.N. 
719. A Court passing any order with juris- 
di( tion to pass the same, has an inherent power 
to order that the same he carried into effect. 
2 Pat.L.J. 361=39 I.C. 763. 

Operation. — As the Code deals with pro- 
cedure only it applies to all actions pending 
as. we 1 1 as future, in accordance with the general 
principle that alterations in procedure have 
always retrospective operation, unless there 
arc good reasons for the contrary. 8 B. 511 ; 
12 C. 583 ; 21 B. 822 ; 19 B. 204 ; 21 C. 940 ; 
27 M. 538 : 14 M.L.J. 340 ; 7 I.C. 1 1 ; 9 I.C. 
815. See also 19 C.L.J. 545; 1931 A. 735; 

* 93 ° 34 = 56 G. 1117; 8 Luck. 504=1933 

O. 274 ; 1930 A. 706. Where a suit was 

filed when the Code of 1882 was in force but 
the same was decreed after the new Code took 
effect and the question of substitution of heirs 
was raised, the procedure under the new Code 
was held applicable. 57 C. 148=1930 C. 422 
= 124 I.C. 817. But change of law cannot 
annul decree already obtained under the old 
procedure. 34 B. 260 at p. 266 ; 1925 N. 
377 ; '93° I- 1044- N or can an appellate 

Court reverse an order of the Court of first 
instance because a different rule has been 
enacted since then. 12 I.C. 553= (1911) 2 
M.W.N. 386. See also 36 A. 350 (P.C.). The 
coming into force of this Code was deferred 
by Cl. (2), to a long period, with a view to 
enable persons who had rights under the old 
Code to have them enforced before this Code 
came into operation. 40 C. 704. Also S. 154 
expressly preserves the right of appeal which 
shall have accrued to any party at the com- 
mencement of this Code. 

Application. — The Code is inapplicable to 
Village Munsif’s Courts. 29 M.L.J. 474 * 
1930 M. 795. The provisions of the Code do 
not apply en bloc to proceedings in Revenue 
Courts. 48 I.C. 119 = 21 O.C. 220. See 21 C. 
428 ; 14 Bom.L.R. 947 - As to applicability 

of the Code to proceedings under Agra Irnancy 
Act, see 1938 A.L.J. 63 ; to proceedings under 
Probate and Administration Act, see 20 I.C. 
281=6 Bur.L.T. 87. A Municipal election 
tribunal should be guided wherever possible 
by the provisions of this Code. 91 I.C. 45 ° — 
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Definitions. 


2 . In this Act, unless there is anything repugnant 
in the subject or context, — 


(1) “ Code ” includes rules : 

( 2 ) “ decree ” means the formal expression ol an adjudication which, 
s o far as regards the Court expressing it, conclusively determines the rights of the 


NOTES. 

1926 M. 1043 (F.B.). In cases where the Cr. 

P. Code prescribes no procedure a magistrate 
may well follow procedure laid down in this 
Code (as in proceedings under S. 202, Cr. P. 
Code). 52 C. 670=29 C.W.N. 817=88 I.C. 
862. The Code is not applicable to proceedings 
before the Controller of Accounts under the 
Patents and Designs Act. But the principles 
underlying the Cod'* in so far as they are principles 
of natural justice must be followed by him, 
as they must be observed by all authorities 
exercising judicial or quasi-judicial functions. 

61 C. 450=38 C.W.N. 729=1934 C. 725. 

Construction. — What the law was prior to 
die Act being enacted, is immaterial for the 
purpose of construing the Act. 6 M.L.J.71 
= 23 C. 563 = 23 I.A. 18 (P.C.). It is not 
right to interpret the Code of 1908 with refe- 
rence to the Codes of 1859 and 1882. 5 Luck. 
552 = > 93 ° O. >48 (F.B.). See also 1931 A. 735 ; 

19 hC. 793. Where the intention of the legis- 
lature is apparent in the Act itself, and the 
language of the Act is sufficiently flexible, a 
construction favourable to that intention should 
be adopted in preference to a strictly literal 
construction of the words used in the Act. 21 
A. 3 *) 1 -. The following should not be made to 
prevail in the matter of construing an Act. 
(0 Proceedings in the legislature. 22 C. 788 = 
22 I. A. 107 (P.C.) ; ill B. 133 ; but see 33 
M I- J- 59 * ( 593 ) and 2 C.L.J. 546 (553). (,*j) 
Marginal notes. 26 A. 393 = 8 C.W.N. 699= 
31 I.A. 132 (P.C.) ; 23 C. 55; 25 C. 862 = 

2 C.W.N. 577. (ii«) illustrations to sections. 
« C.W.N. 257 = 39 I.C. 401=43 I.A. 256 
5 32 .M.L.J. 347 ; 49 M. 728 (F.B.). 
(w) Forms given in the Schedule. 21 C.W.N 
1147 = 40 I C. 816; 22 I.C. 690. See also 

29 M.L.J. 766. (t>) As to by-laws and rules 
framed under an enactment, see 1921 O. 121. 

Division of the Code into Sections, Rules 
and Schedules — Rules of Construction. — 

I he body of the Code creates jurisdiction and 
the rules indicate the mode in which that juris- 
diction is to be exercised and they must be 
read together. 44 C. 929 (F.B.) ; 41 C. 108. 

U I ° , 43 9- , , 4 8 - In case of conflict between 
the body of the Code and the schedules, the 
former should prevail. I.L.R. (1930) N 2^0 

(F.B.) = .039 nTlJ „ 8 = .930 N 939 .8G P % 

visions of this Code and of the Limitation 

c<i ar i ** and i n,cr prctcd together. 

See 85 I.C. 29-6 Iat.L.T. 729; I.L.R. (1939) 

A. 647=182 I.C. 242=1939 A. 403. ^ 

Judicial Discretion.— Where the Code leaves 

certain matters to the discretion of Courts 

^£ r ' U ,° n ,h °'. 11 ? bc exercised in accordance 
With judicial principles and bc guided by justice 
and equity and must not be exercised arbitrarily 
and in a vague or fanciful manner. q R. 281 - 

; 9 £ 259/ 94 ’ ’ 9*4 B - «-48 B. 87 (FA); 
“ BRms " I**>IA.’’— For definition of, «, S. 3, 


Cl. 17 of the General clauses Act. ‘ British 
India ’ includes also Cantonment of Wadhwan. 

9 B. 244. The Code docs not apply to Agency 
Tracts. 13 M.L.J. 15 ; nor to tributary mahaJs 
of Orissa. 29 C. 400. As to application of 
Code to Sonthal Parganas, see 18 C. 133 ; 42 
C. 1 16 (P.C.). For a list of Scheduled Districts, 
see Schedule I to the Scheduled Districts Act 
(XIV of 1874). Under the powers conferred 
by S. 5 of the said Act, the Code has been 
extended to several Scheduled Districts, including 
Sind, Ajemer, Merwara and the Scheduled 
Districts of the Punjab. 

Foreigners. — Code extends to the whole of 
British India and foreigners are not excepted 
from the jurisdiction of British Indian Courts. 
49 A. 669 = 25 A.L.J. 356, following 22 C. 222 
(P.C.). 

Sec. 2 : “ Unless there be something 

REPUGNANT IN THE SUBJECT OR CONTEXT.” 

These words have been inserted with a view to 
enable anomalies being avoided in cases where 
a strict adherance to the definitions contained 
in the Code would involve such anomalies. 46 
B. 990=24 Bom.L.R. 496=1923 B. 26. 

Sec. 2 (2) : Decree — ‘ Formal expression 
of an Adjudication.’ — Unless and until a 
decree is formally drawn up in terms of the 
judgment there can bc neither appeal nor 
execution. 15 I.C. 935 = 8 N. L. R. 22; 24 
B. 182 = 4 I C. 829; 37 B. 480=19 I.C. 804 
See also 25 Bom.L.R. 826 = 76 I.C. 763 and 76 
I.C. 1014=1924 B. 33. Misdescription of a 
decision as an order, while in fact it amounts 
to a decree, docs not make the decision any the 
less a decree. 54 M. 337=193* M . 

60 M.L.J. 167. See also 62 I.C. 467 • 26 N I R 
24=1930 N. 122. * ' ' ' iD1N * L ' K * 

“ Matters in controversy in the Suit ” 

The expression must not be understood as 
relating solely to the merits of the case It 
would cover any question relating to the character 
and status of a party suing, to the jurisdiction 
f n , h . C C ^ rt ’ to .. th ? maintainability of a suit 

»n h !r y rd,m ‘ na l r y matters which neces- 
infn U adjudication before a suit is enquired 
into. It does not include proceedings prelimi- 
nary to institution of a suit. (e.g.f an appli- 
cauon for leave to sue as a pauper and proceed- 
ings passed in execution as well as orders granting 
day costs. 2 L.W. 519 = 29 I.C. 202 nor 
an order of punishment for contempt. 27 A. 

St/n ° U0 r LR - 1940 Mad ’ 3 - Appli- 
cation after preliminary and before final decree 

in partition suit, asking for allotment of certain 
properties alienated pendmli lite by the res- 
pondent to his share is not one relating to 
matters in controversy in suit.” and hence 
its rejection is not a decree. 50 L.W. 541 = 
*939 M. 897. The term 4 suit ’ does not include 
an application under S. 72, C. P. Code, and an 
order under the section is not a decree. I 
Pat.L.T. 296=57 I.C. 421. 

What are Decrees. — The decision of a 
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parties with regard to all or any of the matters in controversy in the suit and may- 
be either preliminary or final. It shall be deemed to include the rejection of a 
plaint and the determination of any question within section 47 or section 144, but 
shall net include — 


NOTES. 

District Court on appeal that the Court below 
has no jurisdiction, is a decree. 54 LC. 749 — 
it L.W. 3. Rcvisional order passed by High 

Court. 148 I.C. 893=1934 A.L.J. 552 = 193.4 
A. 134. A decision as to possession in a suit 
for possession and mesne profits is a preliminary 

decree. 25 I.C. 435 = *0 C.L.J. 34 6 Final 
decree in mortgage suit is decree. 39 C.NV.N. 
1284. Where one issue is settled and the rase 
remanded to the lower Court for the deter- 
mination of another issue, the order is a decree. 
45 I.C. 100=3 Pat.L.J. 99. An order of abate- 
ment of a suit is a decree. 45 C. 94 — 33 M.L.J. 
486=44 I. A. 218 (P.C.) ; 1 L. 493 = 57 I.C. 
137; 34 I.C. 822=128 P R. 1916 (F.B.). So 
also order that appeal or cmss-objcction has 
abated. 1938 N.L.J. 399 - A formal order 
recognizing the abatement which is an 
accomplished fart, is not a decree. 38 M.L.J. 
266 (abatement owing to the cause of action 
not surviving). Order rejecting plaint. 151 
I.C. 696 = 59 C.L..J. 250=1934 C. 623. As 
to order dismissing appeal under O. 41, R. it, 
see 30 CAV.N. 334 93 LC- 909=1926 C. 638. 
Order refusing to admit appeal as time barred 
is decree. 30 CAV.N. 926 1926 C. 1105. See 

also 14 Pat.L.T. 609 = 1933 P. 498 (incidental 
decision as to limitation in an application 
for restitution under S. 144). Order rejecting 
memo of appeal for insuffu icncy in Court-fee 
without giving time to make it up. 17 Pat. 
687=178 I.C. 150=1939 Pat. 83. Order 

rejecting application for leave to appeal in 
forma pauperis is decree. 42 I.AV. 831 — 159 
I.C. 718 = 69 M.L.J. 781. Finding in a remand 
judgment clearly adjudicating rights of parties 
is a decree. 105 I.C. 567. An order limiting 
the right of the decree-holder to recover mesne 
profits for a certain period. 1928IC. 804=115 
I.C. 591. An order determining the period 
within which compensation shall be payable. 
7 P. 491 = 1928 P. 565= 1 13 I.C. 577. Finding 
on the question of liability in a suit for contri- 
bution. 148 I.C. 1052=11 O.W.N. 606=1934 
O. 337. An order dismissing a suit on 
the ground that the right to sue had come 
to an end and that the suit had abated under 
O. 222, R. 1, C. P. Code. 3 Luck. 628. Order 
dismissing application by legal representative 
to be brought on record. 36 P.L.R. 359 — 
*935 L. 47. The order for staying execution 
of a decree till the decision of the appeal as it 
conclusively determines the right of the decree- 
holder to reap the fruits of his decree. 1930 
L. 187. But see 1931 A. 129 (2). Order 
striking ofT name of a party is a decree. 53 
A. 466. So are orders, prescribing the mode 
of selling mortgaged properties, 33 A. 391, 
providing for payment of costs to solicitor of 
party, 1932 B. 378, dismissing application for 
final decree in mortgage suit, 1932 L. 214. 
Order refusing personal relief under O. 34, 
R. 6. 1933 A.L.J. 738=1933 A. 429. Order 

dismissing appeal as withdrawn. 56 M. 520 = 
1933 M. 442 = 64 M.L.J. 695. Order dis- 


missing cross-objections. 1933 L. 961. Order 
refusing interest pendente lite. 14 Pat.L.T. 133 
.-*933 P- 207. Order passed under S. 144 
is decree. 1935 A.L.J. 995=158 I.C. 908 = 
'935 A. 873 ; 1936 C. 812 = 41 CAV.N. 182. 
Decree containing adjudications regarding several 
items — Each adjudication is a decree. 55 A. 
672=*933 A.L.J. 1425-1933 A. 473. 

What are not Decrees. — An order granting 
leave to sue under S. 18 of the Religious Endow- 
ments Act is not a decree. 34 C. 584. Order 
passed by District Judge under 84 (2) of 

that Act 1935 M. 373 = 58 M.L.J. 423 .See 
aUo 11 M. 26 (35)= 14 I. A. 160. Order of 
District Judge setting aside rejection of plaint. 
152 I.C. 241 = 1934 Pcsh. 88; also an order 
rejecting an application for leave to sue as a 
pauper. 21 A. 133. Order passed on appli- 
cation for directions under S. 34, Trusts Act. 

11 OAV.N. 1533-1935 O. 72; also an order 

under I rusts Act refusing to remove a trustee, 
19 A. 1 31 ; also an order under S. 4 of the 
Bengal Regulation, V of 1799. 9 I.C. 994 = 
18 C.L.J. 877. Order as to costs in application 
for transfer under S. 15 of the Upper Burma 
Ci\il Court Regulation, 44 I.C. 690= (1917) 

3 U.B.R. 61 ; also an order raising attachment 
of a residential house of the insolvent in insolvency 
proceedings under the special provisions of the 
Punjab Laws Act, 67 I.C. 794 = 3 Lah.L.J. 338. 
So also order on’a proceeding before the manager 
dealing with a claim under the Chola Nagpur 
Encumbered Estates Act. 16 Pat.L.T. 693 = 


158 I.C. 324=1935 P. 515. An order over- 
ruling a plea against the maintainability of a 
suit. 33 I.C. 664 9 Bur.L.T. 195 ; also a decision 
in plaintiffs favour on an issue as to his locus 
standi to sue, 20 C.L.J. 476 = 27 I.C. 317 = '9 
CAV.N. 755 ; order or remand, 7 Pat.L.T. 
535—97 I.C. 105=1926 P. 457. See also 144 
I.C. 129=1934 A. 261 ; 14 Pat.L.T. 735; 

37 CAV.N. 1084. A decision on a preliminary 
issue such as limitation and res judicata merely 
enabling the plaintiff to go on with the suit 
is not a preliminary decree. 36 I.C. 431 = 
9 Bur.L.T. 119; 2 1 I.C. 387=18 C.L.J. 48. 
See also 39 I.C. 100=7 P.R. 1917 ; 15 LC. 566 
= 10 A.L.J. 78: 39 B. 421 ; 15 LC. 536= 
16 P.R. 1913. But see 97 I.C. 780 -1926 Lah. 
638. Order directing drawing up of final 

decree. 57 M. 437= >934 M- '93 66 M.L.J. 
178. Order refusing to pass final decree in 
mortgage suit. 13 P. 379=149 LC. 40= 1934 
P. 225. An order appointing a Commissioner 
to take accounts is not a decree. 38 B. 302 

16 Bom.L.R. 206. Order referring a partnership 
suit to the Official Referee for determining 
shares is neither a decree nor a 'judgment. 
73 I.C. 903. An order granting leave to with- 
draw a suit with permission to sue again is 1 not 
a decree. 65 C. 719= 1922 L. 267 ; 5 * M. G(, 4 
55 M.L.J. 345=* 1928 M. 4>6; 5 * I C . 76b ; 
11 I.C. 830 ; 5' LC. 69=6 O.L.J. 15 1. (order 

also directing payment of costs by plaintiff), 

17 A. 97 ; 18 C. 322 ; 27 c. 362 ; 15 B. 370. 

But an order allowing a party to withdraw a 
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partition suit after a preliminary decree affects 
the rights of the parties and is appealable as 
a decree. 1912 M.W.N. 494=14 I.C. 259. 

An order declaring that an appeal has abated 
is not a decree. 20 A.L.J. 214=65 I.C. 838 
(14 A. 172, Foil.). Neither order of original 
Court returning plaint under O. 7, R. 10, 
nor decision of appellate Court on appeal from 
such order is decree. 33 A. 479 ; 1925 B. 431 ; 
158 I.C. 252= 1935 M. 574. Order of amendment 
of decree made under Ss. 1 5 1 and 152 of the 
Code. 41 Bom.L.R. 800= 184 I.C. 775 = >939 B. 
389. A decision on an application to file a private 
award is not a decree. 66 P.R. * 9 1 5 = 3 1 LC. 
80. See also 9 L. 380=107 I.C. 756=1928 L. 
137. Also an order overruling objections to 
an award. 1 P.L.R. 1911=9 I.C. 385. Also 
an order filing or refusing to file an award, 
no I.C. 302=1929 L. 367. An order of dis- 
missal of suit as against minor defendants on 
the ground that the plaintiff had not taken 
steps to appoint a Court-guardian does not 
amount to a decree. 33 C.W.N. 742 =1929 C. 
669. So also order refusing to stay execution 
is not a decree. 122 I.C. 182= 1930 A. 12 1 (1) ; 
141 I.C. 841=29 N.L.R. 121 = 1933 N. 84; 
40 Bom.L.R. 1198=1939 B. 65. Also order 
passed when the existence of the decree itself 
is denied is not a decree. 1931 A. 490=1931 
A.L.J. 715 (F.B.). So are orders refusing to 
accept security (32 P.L.R. 806), orders in 
furtherance of scheme decree. (1931 A. 765). 
See also 73 C.L.J. 532 ; 1 1 O.W.N. 1533; orders 
rejecting appeal memo, for deficient Court-fee. 
59 C. 388=163 I.C'. 462; 1936 Pesh. 140. 

Order holding that Court-fee paid was correct 
Ls not decree. 63 C.L.J. 16=1936 C. 784. 
Opinion pronounced by a Judge on a reference 
by Registrar under Cl. 26, R. 50, Original 
Side Rules (Calcutta High Court) is not decree. 
40 C.W.N. 1264. So also order directing an 
execution case to be dismissed for non-prose- 
cution. 162 I.C. 777 = > 93 6 G. 267. Also 
order in execution giving leave to decree-holder 
to amend execution petition. 44 L.W. 00 = 
1936 M. 623 = 71 M.L.J. 256. 

“ Conclusively Determines.”— To constitute 
a decree, there must be final adjudication. No 
particular form is necessary. 16 I.C. 45 = 
1912 M.W.N. 1122. See also 1940 N.L.J. 
663. If a decision really determines the rights 
of the parties fully and finally, it is in the eye 
ot the law a decree and as such appealable 
even though the Court giving the decision has 
not formally embodied its result in the form 
of a decree 26 N.L.R. 24=1930 N. 122 ; 54 
M. 337 = 33 L.W. 1 <13=1931 M. 471=60 M.L.J. 
107 - A conditional decree in pre-emption suit 
ordering possession on payment of certain sum 
to vendee within a fixed time and providing 
for dismissal of suit on default, is a decree, and 
not subsequent order dismissing the suit for non- 
payment 4 i P.L.R. 381 = 1939 L. 376 
Decree becomes final when there is no appeal 
and appeal time expires. 86 I.C. 957 = 47 A. 

de?rnrl 92 ? \ ° rder <lis P° si ng of the 

defendant’s claim to set-off is not a decree • 

the decision could be attacked in an appeal 

against the final order. 39 I.C. 508=62^* R 

I 9 « 7 - Regarding decisions upon preliminary 


issues in a case, such as misjoinder, limitation 
and jurisdiction, see 39 B. 339 (F.B.). See 
also 1941 O.W.N. 957 ; 1941 Nag. 84. As 

to when a decision whether plaintiff is an 
agriculturist under the Dckkhan Agriculturists’ 
Relief Act, 1879, amounts to a decree. See 
12 Bom.L.R. 762 ; 39 B. 422. An interlocutory 
order accepting security for stay of execution 
proceedings is not a decree. 41 C. 160 = 20 

I.C. 72 = 17 C.W.N. 1240 ; also an order 
directing assessment of mesne profits, 15 I.C. 
573; Also order rejecting application under O. 2o r 
R. 12, as to future mesne profits left open in 
the decree in the suit, 1939 M. 667= (1939) 
2 M.L.J. 356. Also an order refusing leave to bid, 
to a decree-holder under O. 21, R. 72. 38 C. 

717. Also an order under S. 148 extending 
time. 35 A. 582. Also an order directing 
partition in a particular manner passed after 
the confirmation in appeal of a preliminary 
decree for a partition and before the final 
decree. 35 A. 159. See also I.L.R. (1940) 
Mad. 394. Also an order giving directions 
to the commissioner appointed subsequent to 
the preliminary decree to take accounts in 
partnership suit. 107 I.C. 214=1928 Sind 100, 
1929 L. 699=120 I.C. 429. Also an order 
extending time for payment of mortgage money 
under a decree. 39 M. 876 = 29 M.L.J. 708. 
But see 14 A. 520 ; 1940 Rang.L.R. 72; also 
an order disallowing interrogatories. 58 I C 
721 = 14 S.L.R. 28. 

“ Rights of Parties.”— T he words mean 
rights of parties inter se in the subject-matter of 
the suit. 13 I.C. 800=82 P.R. , 9II . It 
includes general rights, such as those relating 
to status, jurisdiction, limitation, frame of suits 
accounts, etc., which if decided must have a 
general effect upon the proceedings in the suit 
38 B 392 = 23 I.C. 889=16 Bom.L.R. 206 ’• 

2 » J-l 5,9; ^< IC -. 393 . See also 194, Paf ; 

108. 1 he word parties ” includes only those 

r ^ a « r V° in r Cd 3 s P ,ain,if L or defendants. 20 
I.C 898-16 O.C. 350. The determination 

of the right of one party to an account is a 

fpcT Foil r A ? 79 = 3 Pa ^ L J - 67 [*3 A. .52 
(I.C.), roll. J Also an order striking out the 

name of a defendant and dismissing suit as 

against him. 42 M. 219 = 36 M.L.J. 169. 

ALso an order finally deciding that a particular 

defendant is not liable for mesne profits. 1923 

C 308 Also an order dismissing an appli- 

cation for final decree for sale in a mortgage sEit. 

r 7 3 i 5 MLJ - 552 = 48 I.C. 298. See 
also 33 C.L.J. 115 = 59 LC. 177 = 25 C.W.N. 

595 > 1 03 2 L. 214. Also an order refusing 

to make a decree under O. 34, R. 6. 40 A. 553 

= 47 LC 561 = ,6 a.L.J. 488. But an order 
rejecting the application of one of two claimants 
not parties to suit is not a decree. 47 M.L.J. 
3-1924 M. 813. An order rejecting an appli- 
cation to be added as a party to the suit is not a 
decree. 13 C. 100. Also order dismissing appli- 
cation to be brought on record as legal repre- 
sentativc, 1 L. 493 = 57 I.C. 137520 I.C. 808 = 
16 O.C. 35 o 562 I.C. 303= 17 N.L.R. 45 (a suit 

lor declaration iS not barred by the order). 38 
*' 9 ' °£ 3 =L 3 N.L.R. 32. But see 39 M.L.J. 
218 — 58 LC. 498 = 43 M. 812, where it has 
been held that such an order is an adjudication 
on the applicant’s claim and hence is a decree* 
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NOTES. 

(42 M. 219. Appl., 39 M. 488, Dist.). Where 
one of several applicants was brought on record 
as legal representative, there is no abatement 
within the meaning of O. 43, R. 1 (k) nor any 
decree within the meaning of S. 2, Cl. (2). 
1924 M. 622 = 46 M.L.J. 129. An order 
directing a surety to pay the debt oi a judgment- 
debtor is not a decree except for purposes of 
an appeal under S. 145- 2 PaLL.J. * 97 ~ 39 

l.C. 648. Order passed on application by 
surety for cancellation of surety bond. 55 A. 
548=1933 A. 382. Conditional order of re- 
mand. 144 l.C. 129=1933 A. 261. See alto 
37 C.W.N. 1084= >933 C. 416; 14 P.L.l. 

"7 'I C i, 

Rejection of Plaint, etc. — [a) What or den 
are decrees . — Order rejecting plaint for non- 
payment of Court-fee is a decree. 67 l.C. 90 > 
194! N.L..J. 240. Also dismissal of suit for 
deficient Court-fee. 54 l.C. 733 = 22 O.C. 
289 ; 1941 N.L.J. 260. Also rejection of plaint 
before registration of suit for non-payment of 
deficient Court-fee ordered to be paid. 62 C. 
61 = 156 l.C. >26=1935 C. 336 (2). As to 
rejection of plaint where appellate Court has 
extended time for payment of deficient Court-fee 
and the same was paid within that time, see 
,937 A.L.J. 1348=1938 A. 150. An order 
dismissing an appeal for deficiency in Court-fee 
is a decree. 15 N.L.R. 15=1922 N. 62. See 
also 63 I. C. 99=8 P-L.J, 625 J 5 * EC. 114 » 
98 l.C. 663=1927 N. too. Also an order 
rejecting an appeal memorandum. 16 M. 285; 
22 M. >57; 190 l.C. 671. But see 59 C. 388. 
Also an order rejecting an appeal as time barred. 
98 I.C.748; 13 M.L.J. 300; 19 l.C. 931 = 17 C.VV 
N. 807. Order rejecting appeal for non-payment 
of additional Court-fee demanded is not a decree, 
I.L.R. (1938) Nag. 106 (F...B.)= 1938 Nag. 122. 
But dismissal of appeal after deficient fee has 
been paid after limitation but within time 
extended by the Court is a decree, (1938) N.L.J. 
155=177 l.C. 505=1938 Nag. 322. Order 
dismissing suit under O. 17, R. 3. 101 l.C. 

618=1927 R. 148. As to rejection of appeal 
for failure to amend as directed, see >7 Pat. 245 
= 1938 Pat. 461 ; Rejection of an application 
for a final decree for sale in a mortgage suit, 
is a decree and not an order under S. 47. 42 

M. 52 = 35 M.L.J. 552 ; 1932 L. 214. Set 

also >941 N.L.J. 260 (Order dismissing suit for 
plaintiff’s failure to furnish certain particulars 
to Court). 1941 P.W.N. 25 (Order dismissing 
suit as against some defendants for want of 
sanction of Provincial Government). As to 
order directing defaulting bidder to make good 
loss on resale, see 23 N.L.R. 14. 

( b ) What orders are not decrees . — But an order 
returning plaint for amendment is not a decree. 
96 P.R. 1911 = 11 l.C. 231=216 P.L.R. 1911. 
Also an order returning a memorandum of 
appeal for presentation to proper Court. 13 
A. 320. As to order of remand, see 103 l.C. 864 ; 
6 P. 380=103 l.C. 722. 

Orders in Execution Proceedings. — ( See 
also notes under S. 47). — Every order in execution 
proceedings is not a decree. It must be an 
order determining the rights of the parties 
in the execution proceedings. An order for 
arrest without notice is not a final order. 1929 
M. 718; 1935 R. 500. See also 1929 L. 815. 


An order granting or refusing process for exa- 
mination of a witness or determining a point 
of law arising incidentally and not granting or 
refusing any relief is not a decree. 115 P.L.R. 
> 9 2 ° = 55 LC. 1 73 .; > 9 2 7 A. 208 = 99 l.C. 455. 
Also order dismissing for default the objection 
petition to an execution filed by the judgment- 
debtor. 26 A.L.J. 1395=112 I.C. 380=1929 
A. 123. A decision under S. 47 is not a decree 
unless it determines the rights of the parties 
with regard to all or any of the matters in 
controversy. A decision on a question of the 
valuation to be inserted in a sale proclamation 
is not a decree. 5 Pat.L.J. 270 = 55 LC. 452. 
Nor order in execution granting leave to decree- 
holder to amend execution petition. 1936 M. 
623 = 71 M.L.J. 256. Nor order granting 
leave to execute a decree against any person 
on the ground that he is a partner made under 
O. 21, R. 50 (2) and (3). 53 B. 839. Also 

refusal to postpone a sale. 1929 A. 85. An 
order determining question of under valuation 
of property to be sold. 6 O.W.N. 1085. Order 
under O. 21, R. 66 (proclamation of sale). 
59 I.C. 282 1 Pat.L.T. 647. Nor an order 

on application under O. 21, R. 90. 1936 

A.L.J. 959 1936 A. 763. As to order under 

0, 21, R. 93, see 1940 Bom. 210. An order in 
proceedings for a recovery of the loss caused by 
re-sale owing to the default of the prior purchaser 
in depositing the purchase-money is a decree. 
44 A. 266. An order that the decree-holder is 
liable for mesne profits by way of restitution 
is a decree. 56 C. 550. As to order for security 
to stay execution, see 5 R. 534 = * 9 2 7 R- 3 * 7 * 
Order passed against judgment-debtor in fight 
between him and decree-holder auction-purcha- 
ser is a decree, 177 LC. 643=1938 N. 212. 

Dismissal for Default.— A n order dis- 
missing a suit for default is not a decree. 12 
M.L.J. 473; 29 C. 60; 18 C.L.J. 128 = 20 

LC. 1 = 18 C.W.N. 604; also an order dis- 
missing an appeal for default. 15 C.L.J. 334 = 
14 I.C. 823 (I) ; 39 C. 241 ; 23 C. 115 ; 23 i C. 
827; 22 M.L.J. 284; 2 P. 739=75 LC. 284; 
101 LC. 618=1927 R. 148. Also dismissal 
for default on an objection of a judgment- 
debtor in execution proceedings. 1 O.W.N. 
854. See also 53 C. 679=96 LC. 7°5 = 3 ° 
C.W.N. 570,94 LC. 1 = 1926 A. 401. 

Decree— Preliminary and Final. — Inc 
preliminary decree is not a dependent on the 
final one but the latter is dependent and sub- 
ordinate to the former, and does not extinguish 
it but gives effect to it. 21 C.W.N. 1174 = 
35 l.C. 873 (F. B.). Where in a suit for the 
recovery of money, the amount found due to the 
decree holder is declared and it is also laid down 
fn the decree in what manner that amount 
should be paid and there is nothing more left jo 
be done in the suit, such a decree is not a P re * , f 
minary decree but a final decree capable 01 

execution. 1941 O- W . N. njl-W 
865. A preliminary decree, ascertain. 

1, to be done while the final decree state, 

the result achieved by means of P , 

minary decree. The cases whore the 
legislature contemplates a preliminary decree 
aTc specified in O. 20, Rr. 12 to 18. 27 LC 

0,7=19 C.W.N. 755 - There shoud lx* only 
one preliminary decree in a suit to be followed 



The Code of Civil Procedure (V of 1908 ). 


385 


S. 2 j 


(a) any adjudication from which an appeal lies as an appeal from an order, 

or I ’ : ! 

( b ) any order of dismissal for default. 

Explanation. — A decree is preliminary when further proceedings have to 
be taken before the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final : 

(3) “ decree-holder ” means any person in whose favour a decree has been 
passed or an order capable of execution has been made : 

(4) “ district ” means the local limits of the jurisdiction of a principal Civil 
Court of original jurisdiction (hereinafter called a “ District Court ”), and includes 
the local limits of the ordinary original civil jurisdiction of a High Court : 


NOTES. 

by one final decree, (ibid.) As to what amounts 
to ‘preliminary decree’ in partition suit, see 
1938 O.W.N. 916=1938 O. 229. Second 
preliminary decree in a suit for partition is not 
impossible where there arc facts or circumstances 
alleged to have come into existence after the 
passing of the first. 15 I.C. 372=11 A.L.J. 
120. See also 1925 P. 433. 57 M. 437 = 66 
178. failure to deposit commission 
fee after preliminary decree in partition suit — 
Dismissal of suit is not decree — No appeal lies, 
but only revision. 86 I.C. 785=1925 P. 433! 
In a partnership suit order granting directions 
to commissioner docs not amount to a preliminary 
decree. 107 I.C. 214. Where, in a suit for 
accounts, the Court after passing a preliminary 
decree for accounts, passed a further order 
fixing the mode of taking accounts and the 
period for which it should be done, the latter 
is also preliminary decree. 27 C.W.N. 989= 
1924 C. 160. See also 1940 Rang.L.R. 72 * 
1941 O.W.N. 957 ^ 194 ' A.W.R. (Rev.) 629 
(Decision on a preliminary point holding pre- 
emption suit is maintainable, not a decree and 
no appeal lies). See also 1941 Nag. 84 (Decision 
on a preliminary issue in respect of one of two 
alternative claims). Mere omission to style 
an order a preliminary decree or to embody 
it as such does not negative the party’s right 
to appeal 27 I.C. 317=19 C.W.N. 755. A 
finding whether a party is an agriculturist under 
the Dekkhan Agriculturists’ Relief Act is not a 
preliminary decree. 45 B. 627 60 I.C. 885 = 
23 Bom.L.R. 92 ; 70 I.C. 728. But ir The 
finding necessarily involves a direction for the 
taking of an account in the manner provided by 
S. 13 of the Dekkhan Agriculturists’ Relief Act 
it amounts to a preliminary decree. 39 B. 422 
A decree fur accounts is not a mere direction 
to report but is one determining the rights of 
the party and is a final decree. 13 I.C. 271-^- 
14 C.L. J. 603. An adjudication cannot *bc 
partly a decree and partly on order not amounting 
to a decree. 42 C. 914 29 M.L.J. 70 (I\C ) 

n rd u r - ' n 1 a 1 5U .“ for ,akin g accounts of a 
partnership declaring the partnership as dis 

solved from a particular date and ordering an" 

enquiry by the referee as who were the 

partners Is a decree in so far as it declare " 

nght, of the parties. I, docs not cease To be" 

»o, became a part of it might have been senarat. U, 

made a. an order. So the whole decree^TnTm 

be challenged in an appeal against the E 

tOT'-nt H' inR "«' f a PP*Va$L 

9 ' 4 - I he d«r« appeal i 5 dccc 

C. C. M . — 49 


iui <W c-ai is a continuation ot the suit. 30 
jybL»J. 379. In a decree for possession and 
for mesne profits the decree for possession is 
final and the decree for mesne profits is only 
preliminary as the amount has to be found 
upon further enquiry. In such a suit although 
one decree is made it is partly preliminary and 
partly final. 1929 C. 383=118 I.C. 852. 
Amended decree is the final decree after modi- 
fication in review. 34 C.W.N. 1002= 1931 C.323. 

Consent Decree.—* Decree ’ includes a 
compromise or a consent decree. 24 C I 1 
96 = 66 I.C. 273 (2). * ' 

Sec. 2 (3) : ‘ Decree-holder.’— [See under 
Decree.] “Decree-holder” is not confined 
only to plaintifi. A sub-mortgagee and a 
puisne or prior mortgagee sometimes become 
decree-holders as against the judgment-debtor 
in suits brought for foreclosure or sale of mort- 
gaged properly or for redemption thereof, as 
on the happening of certain contingencies 
they acquire the right to have property sold to 
discharge the amount declared to be due to 

soedfir ai2 = * 9 2 9 L- 492. Decree for 

specific performance can be executed by the 

defender ■“ "Z ™ hy ,hc Pontiff, and the 
defendants in such a case are “ decree-holders ” 

46 B. 990=24 Bom.L.R. 406=1922 B 26 • r l( , 

C. 501=36 C.W.N. .72=1932 C 579. Ther? 

J? r no diflcrcnce between a decree-holder as 

e ined in S. 2 (3) and holder of a decree referred 

to in 0.2 1, R. .0, 2, P.L.T. 146=1940 P 472 
a VecTTe J" !H CrCdi « 0r fl'" d ««e-h 3 der hnoi 

In R ' m Cr ; 8o ,. I C - 947 - 1925 A. 123. 
Person in * r r ** * ! us r Worc * refers only to the 
h td hern Sa V sfa $ ,,on ,° f whose decree the sale 
l r nL° ‘ r T’ and h d0eS »<>t include any 

K h ° may t,avc a ri S ht *0 claim 

rateable distribution under S. 72 i„ the sale 

LC ^;. 37 B ' 3 ° 7 ^' 5 Bo,nbR - * 44=19 

thr K d'r 2 ( | 3 ^ AND °- ! ’ R - 1 o — Where some of 
of a afC d,schar g cd on ‘he ground 

" a° f Cai i Se ° f ac,ion a 8 a * n - st them and 
„ t U , ,s decreed as against the rest the correct- 
n ss of the order of discharge could be questioned 
nly m an appeal against that order inasmuch 

T° UntS t0 a dccrcc - II could not be 
agitated in an appeal against the decree in 
the suit. ,04, N.L.J. 235. 

w , .. 2 J 4 )- : P ,ST «tCT Court.— Though the 
word District includes the local limits of a 

i • Urt . i,s 0r «linary Original Civil 

Jurisdiction, still it is not legitimate to construe 
the words ” District Court ” wherever they 
appear to m&in and include High Court* 
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(5) “ foreign Court ” means a Court situate beyond the limits of British 
India which has no authority in British India and is net established or continued 
by 1 [thc Central Government or the Crown Representative] : 

(6) “ foreign judgment ” means the judgment of a foreign Court : 

(7) “ Government Pleader ” includes any officer appointed by the [Pro- 
vincial Government] to perform all or any of the functions expressly imposed by 
this Code on the Government Pleader and also any pleader acting under the 
directions of the Government Pleader : 

(8) “ Judge ” means the presiding officer of a Civil Court : 

(9) “Judgment” means the statement given by the Judge of the grounds 
of a decree or order : 

(10) “judgment-debtor” means any person against whom a decree has 
been passed or an order capable of execution has been made : 

(11) “legal representative” means a person who in law represents the 
estate of a deceased person, and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is sued in a representative character 
the person on whom the estate devolves on the death of the party so suing or sued : 


LEG. REF. 

1 Substituted for “ the Governor-General in 
Council ” by A.O., 1937. 


NOTES. 


45 C.L.J. 71 = 100 I.C. 33 * = *927 C. 290. 

Sec. 2 (5) : Foreign Court. — Privy Council 
is not within the definition. 0 11. 571 (574). 
All other Courts in England are foreign Courts. 
8 B. 571 ; 31 C. 274. The Ceylon Court is 
a foreign Court. 32 M. 469 (471). And also 
Courts in Native States in India (1913) M.W.N. 
605 ; 191 P.R. 1888. So also the District Court 
in Secunderabad Cantonment. 60 I. A. 167 = 56 
\ 1 . 405=1933 P.C. 134 64 M.L.J. 562 (P.C.). 
Courts in Berar which have lieen established 
or continued by the authority of the Governor- 
General in Council arc not “ foreign Courts” 
within the meaning of the Code of Civil 
Procedure in British India and vice versa : 1 . 1 .. 
R. (t 94 >) Nag. 1 = 1941 Nag. 36 (F.B.). 
(Niyogi, J., dissenting.). 


Sec. 2 (6) : Foreign Judgment. — See notes 
under Cl. (5), sufna. The decree of a foreign 
Court against a non-resident foreigner is a 
nullity. 22 C. 222 ^4 M.L.J. 267 (P.C.) ; 

19 A. 450 ; 24 B. 86 ; 40 B. 551 ; 26 C. 931 ; 

20 M. 112. The term has not the meaning as 
regards the word ‘judgment ’ given by Cl. (9) 
infra. 35 L.YV. 763=1932 M. 661=62 M.L.J. 
566. A foreign judgment whether can form 
a cause of action in British India. 39 M. 773 


(F.B.). 

Sec. 2 (8) : Judge. — A Sub-Registrar Is not 
a judge. 12 II. 36 ; nor a Registrar acting 
under Ss. 72, 75 of Registration Act, a Court. 
15 A. 141 ; contra 15 M. 138 (F.B.). But 
this Full Bench decision has not been followed 
in later Madras cases. See 23 M.L.J. 50 ; 30 
M. 326. 

Sec. 2 (9) : Judgment. — Order setting aside 
ex parte decree is a judgment. 10 O.W.N. 794 
= 1933 O- 3 ® 5 * What is ordinarily called an 
“order” is, in fact, a "judgment,” as defined 
in C. P. Code though a document may be so 
drawn up as to contain not only the reasons 
(Or the decision, so as to fulfil the requirements 


of a “judgment”, but also the formal “ ex- 
pression ” of the decision of the Court, so as to 
fulfil most of the requirements of an “ order ” 
as defined in S. 2 (14). 1933 A.L.J. 1301 = 

■933 A- 782. Necessity for containing reasons — 
Applicability to Original Side of High Court. 
See 29 Bom.L.R. 126 = 51 B. 267. See also 15 O.C. 
78= 15 I.C. 212. As to a written order deciding 
one of several issues, see 14 I.C. 371. Diary 
note by judge ordering final decree to be drawn 
up in a mortgage suit is a judgment. 183 I.C. 
894 = 1 939 R- 294. 

Sec. 2 (to): Judgment-debtor. — Definition 
does not iiuludr assignee. 13 I.C. 659=1912 
M.W.N. 176. See also (1940) 2 M.L.J. 749 
(Subsequent alienee of part of mortgaged 
property). A person who has stood surety for 
costs and against whom a decree for costs has 
been made is a judgment-debtor. 58 11. 485 = 
•934 8- 252. A plaintiff or defendant against 
whom no decree or order capable of being 
executed has been passed or who has been 
released from the decree, docs not come under 
this term. 19 M. 33 1 ; 23 A. 346. But see 

22 M. 131 ; 23 M. 361. 

Sec. 2 (tt): Legal Representative. — This 
definition is in conformity with the law prevailing 
in England. 87 I.C. 892 = 28 O.C. 177 1925 

O. 330. Scope of this section and O. 22, R. 5* 
1938 I’.W.N, 803. The definition herein does 
not modify personal law. 1932 A. 591=54 
A. 796=1932 A.L.J. 727. The expression 
does not necessarily denote the beneficial owner. 
42 M. 76 = 35 M.L.J. 632. See also 79 I.C. 670 
= 1925 L. 2; 1923 O. 330. Legal represen- 

tative need not necessarily be in possession ot 
any property of the deceased. All that is 
necessary is that he should be a person on 
whom the estate would devolve. 49 J 45 » 

1931 Nag. 173. But see 178 I.C. 198 = 1939 at. 
47. The expression means and includes one 
person as well as several persons according as 
they represent the whole interest of the deceased 

person. 14 L. 543 e * , 4 2 649=1933 L. 

356. The definition herein is very wide. 1934 
L. I , and it has been meant for the purposes ot 
the Code only and not as a general statement 
of substantive rule of law. 15° LC. 3 2 3 — *934 
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NOTES. 

A. 474- ‘ Legal representative ’ need not 

legal heir. 1938 A. 163=174 I.C. 307. 
to when and how far a person who is not the 
lawful heir can be deemed “ legal representative 
41 P.L.R. 814=1939 L. 32 «• As to mere 

intermeddler, see 1 77 LC. = N- 298. 

When a member of a Hindu joint family, who 
has been sued on a pro-note, dies and it is 
contended that his brothers can be impleaded 
as legal representatives, it must be shown, 
puma facie that the deceased has an estate before 
the first definition in S. 2 (11) can be applied. 
1930 M. 675. Even when no executor is 
appointed under the will cither expressly or by 
necessary implication, dispositions of the property 
and the legacies in the will have not the 
effect of making the legatees the legal repre- 
sentatives. 108 I.C. 409=1928 M. 243. I he 
term includes a universal legatee. 157 I.C. 
956 = 1936 O. 7 } and also donees from deceased 
legatee. 136 I.C. 543- >932 C. 206 = 35 C.W.N. 
1028. A person in possession is a representative 
of tfce estate. 31 M.L.J. 222 = 35 I.C. 124 ; 
69 1 C. 179. See also 1924 C. 362 ; 9 N..L.J. 
183=96 I.C. 963=1926 N. % 476 ; 89 I.C. 534 
= 1925 O. 515. Court of Wards, is, on the 
death of the ward in the position of a legal 
representative. 29 N.L.R. 118=1935 N. 85. 
(Muhammadan widow in possession in lieu of 
dower is legal represi ntalivc.) An intermeddlcr 
b within the definition. 1924 A. 717. Although 
only with a part of the estate. 115 P.R. 1913 
= 39 P.L.R. 1914 = 22 I.C. 242. See also 29 
Bom.L.R. 900 ; 1934 R. 196. Rut the definition 
is only for purpose of procedure and an inter- 
meddler is not the representative for purposes 
of succession. So the decree passed in a suit 
in which an intermeddler is impleaded, will 
not bind the real heir who is not party thereto. 
1924 A. 717 ; 75 I.C. 1 14. See also 41 P.L.R 
814—1939 Lah. 321. The surviving members 
of a Hindu joint family are not legal represen- 
tatives. 2 L. 114. Rut see 40 Rom.L.R. 964; 
1938 A.L.J. 56=174 I.C. 307=1938 A. 163. 
There is no doubt that in a joint Hindu family 
the law of inheritance does not apply to the 
joint family properly, and on the death of a 
coparcener the property passes to the remaining 
coparceners by right of survivorship ; but even 
in a joint family a coparcener may be pos- 
sessed of separate property which will be governed 
by the law of succession and in such a case a 
member of the joint Hindu family can be added 
as legal representative under S. 2 (11). I.L.R. 
( 1 94 °) A. 153 'I94 0 A.L.J. 32=1940 A. 99 
(F.R.). Succeeding manager of a joint Hindu 
family is legal representative of previous manager. 
86 I.C. 178 -1925 M. 456. Succeeding trustee 
b legal representative. 92 I.C. 520=1926 M. 
5Jo. Official Assignee or Receiver in Insolvency 
Will not be a legal representative. 58 M. 403 = 
>935 M. 151=68 M.L.J. 78; 7 A. 752 ; 21 R. 
205 ; 29 C. 428 ; Itut see 28 C. 419 5 C.W.N. 

761. Executor is Irgal representative. 1938 
A. M.L.J. 91. As to executor de son tort, see 30 
C.W.N. 565 96 I.C. 695=1926 C. 825. One 

of several legal representatives impleaded 

Sufficiency of. 14 L. 543 = >42 LC. 649=1933 

L. 356. A widow, where there is an adopted 
son, is not legal representative of deceased. 1 1 

M. 403. Hindu reversioners can continue a 


suit for possession brought by a Hindu widow 
as her legal representative after her death. 39 
M. 382. See also 45 C.W.N. 105. In a suit 
for declaration of the invalidity of an adoption 
or alienation by a Hindu widow instituted by 
the presumptive reversioner the next presump- 
tive reversioner can continue the suit as legal 
representative after the former’s death. 38 M. 
406 = 28 M. L.J. 535 (P.C.). In a later Madras 
case it has been held that he is not a ‘ legal 
representative ’ within the definition but can 
be added as a party in a representative action 
under O. 1, Rr. 1, 8 and 10. 9 LAV. 166 = 

49 I.C. 268. Decree for injunction against 
Hindu father cannot be executed against his 
sons. 42 R. 504 ; 14 P. 732=16 Pat.L.T. 393 = 
1935 P. 275 (F.R.) ; but see contra 55 R. 709 
33 Rom.L.R. 1144=1931 R. 484 ; 38 Bom.L.R. 
977=1936 R. 456. This definition of the term 
4 legal representative ’ in the Code is not exhaus- 
tive, and it should be qualified by Ss. 50 and 
53, ibid. The son of a Hindu, where there has 
been no appointment of an executor or 
administrator in law represents the estate 
of his father and is therefore the legal 
representative within the meaning of S. 2 (11), 
and where there is an allegation that the estate 
of the deceased father is in the hands of the son, 
the son is liable to have a decree passed against 
him for the father’s debt, to be recovered only 
out of any assets of the father which come to 
his hands and arc not duly accounted for. 42 
Rom.L.R. 1066=1941 R. 23. An auction- 
purchaser is not the representative of the original 
judgment-debtors in respect of a liability which 
had arisen subsequent to the mortgages on which 
the decree for sale was founded but b the repre- 
sentative of the judgment-debtor qua the rights 
and liabilities which stood on the date of the 
mortgage. 117 I.C. 452=1929 O. 353. A 
Zamindar, to whom the house and grove in 
possession of his tenant, escheat on the death 
of the latter, is not his legal representative. 23 
I.C. 969=1 O.L.J. 86. See also 193 I.C. 598. 
Where a decree for compensation in lieu of 
specific performance is passed against a holder 
of an impartible estate and on his death the 
estate devolves on his son, he is a legal repre- 
sentative of the deceased judgment-debtor and 
the decree could be executed against the estate. 
1940 N.L.J. 275=1940 N. 278=1. L.R. (1941) 
Nag. 632. 

Legai. Representative— Pleas open to. — A 

person who is added as a legal representative 
of a deceased defendant cannot and need not 
set up in defence pleas which are open to him 
only personally. 1925 M. 59. See also notes 
under S. 50. He is not at liberty to depart 
from or contradict the position taken up by the 
party in the suit whose legal representative he 
is so long as he is on record only as legal repre- 
sentative. If he has any independent right, 
then he is bound to apply to come in such right 
or capacity either with or without assuming the 
capacity of a legal representative. 1935 M. 
52=40 LAV. 730. 

Decree acainst wrong Legal Represen- 
tative — Binding nature or. — A true legal 
representative will be bound by a decree passed 
against the wrong legal representative if the 
following conditions are satisfied ; (i) the 

plaintiff decree-holder must have acted bona 
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NOTES. 

fide, (ii) the decree obtained must Ik- free from 
fraud and collusion, (iii) the person wrongly 
impleaded must have been impleaded in a 
representative capacity, (»',•) the decree or 
order must have been passed against him as 
representing the estate of the deceased, (e) the 
plaintifT must have been ignorant of facts which 
operate to displace the title of the supposed 
legal representative, and (vi) the person having 
the real title must not have intervened during de- 
pendency of the suit. 30 L.W. 778 1 M. 

482. See also 34 P.L.R. 51 1 = 14! I.C. 380 1033 

L. 380 ; 40 P.L.R. 25. It is open to the plaintiff 
or decree-holder to choose as the legal repre- 
sentative the one who appears to have the 
prima facie title. 30 L.W. 778 tr ,29 M. 482 ; 
63 M.L.J. 319. A compromise decree consented 
to by an alleged adopted son of a Hindu widow 
who died pending suit and as whose legal repre- 
sentative he was added, was held not binding 
on the proper legal representatives of the widow, 
and that mere failure to make more detailed 
inquiries would not necessarily lead to the con- 
clusion that the plaintiff had not acted bona 
fide. 144 l.C. 663- 29 N.L.R. 8<, 1933 \\ ?3 . 

. Sec. 2 (12) : Mesne Profits. As to dis- 
tinction in the meaning of the term between 
English and Indian Law, see 1 -,3 I.C. 232 
>935 1* 80. As to meaning of “wrongful” 
in the definition, see 1939 N.L.J. 21 181 I.C. 

106=1939 N. 23; 1939 A. 529. When a 

plaintifl succeeds in establishing that he was 
kept out of possession he is entitled to mesne 
profits. 53 I.C. 124. See also 47 M. 800; also 
a plaintiff who has obtained a decree under 
S. 9, Spec ific Relief Art. 1927 N. 9 9 7 [ (j 

1028 ; 24 A. 501. As to co-sharers, see 94 I (,' 
255=1926 C. 860; 29 N.L.R. 350- 1933 N\ 
316. Where possession is not wrongful no 
mesne profits can be awarded. 150 I.C. 924 
~ *934 L. 322. Parties in possession are liable 
for mesne profits although there may Ik- no 
mala fide s . 10 W.R. 486. See also 70 I.C. 6 

34 C L.J. 415; 8 W.R. 479; 1 a. 518; 

21 C. 14 ; 1939 A.L.J. 433=1939 A. 529; or 
possession may have been obtained through the 
instrumentality of the Court as in the case of 
an auction-purchaser. 1939 N.L.J. 21 = 1939 
N. 23. Plaint ifl claiming mesne profits must 

be entitled to possession. 37 P.L.R. 50=157 I.C 

98 = ‘935 L. 379. The only relevant con- 
sideration for the Court is whether the defend- 
ant s possession was wrongful or not; and not 
the degree of the misconduct or culpability. 
[1 A. 518 (F.B.) ; 24 A. 376 and 70 I.C. 6, Di L 
from ; t^t M.W.N. 8,3, Fo „. | 57 M. 49 = 

, 263 ^>933 M. 825. A wrong doer 
is liable only to the extent of the wrong he has 

done. 24 C. 413. As to the extent of the 
liability or trespasser, see 94 I.C. 118=1926 C. 
847* ^ defendant in wrongful possession is 

liable only for the time he was actually in 
possession. If he was excluded from possession, 
he cannot be said to have been in wrongful’ 


possession. 38 I.C. 660 = 26 C. L I 

-ton r n CW c N - 30 j ~ ' 32 I.C. '685 
r, ii- C ' 6>3 ' See atso 6 Pat.L. J. ,66 = 

-8- : C :. 7 H; •>! c - 833 • *4 c. 4.3’; >0 c. 

:V ■.*’ , j5 • F • (Defendant would be liable 

he has abe tted the trespass by the person in 
actual possession.) As against a wrong doer 

Kr f rclal,S ba r k *° " ,c < imc when the 
right to enter accrued. 21 I.C. 590 = 0 V F R 

>4'. (34 M- 269, Foil.) The possesdon of a 

vtn , V ncJc . r a roi ‘veyancc voidable for fraud 

and undue influence is wrongful ab initio, and 

no, merely from the date when a suit is filed 

t<> se, „ aside 59 I A. 147 7 Luck. 64 = 62 

l r r j •' 1 •<-*•>• As to the maintainability 

01 claim lor mesne profits between date of decree 
lor possesion conditioned on payment of money 
and dale of payment, see 1928 M.W N 5, 
Assfvsmfnt of Mfsne Profits . — See 45 C.W. 
•N. 298 I he rental value of the land would 
ordinarily be the proper basis of calculating 
mesne profits when the person charged had 
merely let the land out to others, unless there 
was evidence that a higher rent could “with 
ordinary diligence” have been obtained. But 
u hen the wrongdoers cultivated the land them- 
selves, the definition of “ mesne profits” makes 
the cultivation profits the primary consideration. 
Ihe test set by the definition is no, what ,fi c 
plaintifl has lost by his exclusion, but what the 
defendant has or might reasonably have made 
by his wrongful possession. Land, which was 
capable of producing more profitable crops, 
Has, in fact, planted by the wrongdoers with 
indigo, an inferior crop, for their special purpose. 

I lie mesne profits can in such a case be cal- 
culated upon the basis of more profitable crops 
which the land was capable of producing. In 
all such cases the true test would be what the 
prudent agriculturist would have grown. 57 
I. A. 105 = 58 M.L.J. 215 (P.C.) ; 59 C. 859= 
1932 C. 600; 62 C. 217 = 38 C.W.N. 1197 = 
1935 C- '-*06. See also 45 C.W.N. 298 ; 47 

M.L.J. 730 ; 3 C.W.N. 904 ; 25 A. 266 ; 24 
C. 413; 11 I.C. 504 = 1 5 C.W.N. 825; 15 

I.C. 1 ; 19 I.C. 974 17 C.W.N. 984 ; 46 I.C. 

624 ; 61 I.C. 425=1 I’.L.J. 235. ; 10 I.C. 312 
16 C.L.J. 93; 1927 R. 1,6; 44 C.L.J. 182 
1926 C. 1233; 94 I.C. 255 1926 C. 860. 

Hut see 16 I.C. 126 = 9 A.L.J. 774; where the 
basis was held to be what the plaintiff would 
have made out of the land but lor the defendant's 
unlawful trespass and not what the defendant 
has clone. See also 30 M.L.J. 326; 1923 N. 

f >4 (0; '930 c. 53; 35 c.w.N. 367=135 

I.C. 876=1931 c. 802. Where the person 
dispossessed is himself a cultivator of the land in 
dispute, he is entitled to such profits as the 
trespasser might have obtained by actual culti- 
vation with due diligence and not merely to 
what he has really obtained by sub-letting the 
land. 43 I.C. 53; 20 N.L.R. 112 = 1024 N. 
427. See also 15 W.R. 428 ; 47 M.L.J. 730 ; 

53 C. 992. Where the person in wrongful 
possession of land has given no evidence to 
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show that he could not cultivate the land himself 
or that the land was in possession of tenants 
before he entered upon it as a trespasser he is 
bound to pay mesne profits on the basis as if 
be was in direct possession of the lands in suit. 
1928 C. 474. The principles which would 
ordinarily guide a Court in determining the 
mesne profits are : (i) wrongful trespasser 

should not profit by it ; (2) restoration of status 
before dispossession financially ; and (3) use 
to which decree-holder would have put land 
if he was himself in possession. 39 I.C. 516. 
In order to assess the mesne profits of property 
in the wrongful possession of tenants, the Court 
should direct the Commissioner to ascertain 
(1) the gross profits which the tenants did obtain 
(or could reasonably have obtained) from his 
cultivation of the soil ; (2) what ought, reason- 
ably, to be deducted from that gross sum for 
(a) costs of cultivation, (b) on account of rent 
paid, and ( c ) the cost of maintenance of the 
cultivators. After deducting the cost of culti- 
vation, and the rent paid and the cost of main- 
tenance, the balance left is the ‘ profit ’ referred 
to in S. 2 (12). 151 I.C. 922 - 38 C.W.N. 384 

= *934 C. 503. As to mode of assessment of 
mesne profits in the case of a co-sharer’s claim 
based on his exclusion, see 30 N.L.R. 71 147 

I.C. 445=1933 N. 316. Assessment can be 
based by local inspection and crop-cutting 
experiments conducted by a Commissioner. 
47 M. 800. Deduction should be made for 
cost of cultivation and seasonal fluctuations. 
99 1 C. 923 44 C.L.J. 559. See also where 
lands are subject to floods, deductions ought 
to be made on that account. 101 I.C. 371 = 
1927 R. 1 16. In a suit against several trespassers, 
manner of drawing up decree indicated. 59 C. 
® 59 ; 1 93 a C. 600. The general law about the 
liability of joint tort-feasors, if mesne profits 
are taken to be damages, has been modified 
by the special provisions of this Code. 3^ 
C.W.N. 357 = >35 I.C. 876=1931 C. 802. 

Compensation for Improvements and 
other expenses. — 'I lie person dispossessed is 
entitled to compensation for improvements 
effected. 26 C.W.N. 257 = 35 C.L.J. I2I ; 
42 M.L.J. 243. He is also entitled to com- 
pensation for all sums spent by him in managing 
the property but not for infructuous litigation 
m connextion with the management. 22 M.L.J. 
253. All such payments made by the defendant 
as the plaintiff would have been bound to make 
it he had been in possession towards rent, revenue 
or cesses should be deducted from the gross 
earning*. 17 B. 35; 2I C . 142; 20 N.L.R. 
112 1924 N. 427. See also 33 I.C. 520. But 

the Court should not allow the expenses of 
Collecting the profits unless the defendant 
< nterrd on the property in the exercise of a 
bona fide claim of right. 20 N.L.R. 112=1024 

A 0 l 'r : ' 6 34 C.L.J. 415; ,6 I.C 4 

M W N vVi 24 A * 376 . But «, , 93I 

M.W N. 813. Where it was held that the 

definition of mesne profits takes no account of 

the culpability of the party liable, and so the 

cxjxrnscs of management or collection should be 

allowed in the calculation of the mesne profits 

even where the defendant has not proved hU 

bona fdei m taking possession of the property 

Cultivation expenses incurred by the trespasser 


should be deducted, but not costs of collecting 
rents due from persons in occupation. 24 M.L.J. 
30. Charity expenses charged on the property 
should be deducted. 1931 M.W.N. 813. See 
also 57 M. 49. 

Interest on mesne Profits. — Interest should 
ordinarily be allowed on mesne profits, though 
the interest as well as the mesne profits are in 
the discretion of the Court. 70 I.C. 6 = 34 
C.L.J. 415 ; 50 A. 857=1928 A. 532. See also 
10 C. 785 ; 27 C. 951 (969) (P.C.) ; 1927 
M.W.N. 661 ; 44 C.L.J. 182=1926 C. 1233 = 
1931 M. 513. The proper rate of interest to 
be granted on mesne profits is 6 per cent, in 
the absence of special circumstances. 62 I.A. 
53 = 62 C. 499 = 68 M.L.J. 580 (P.C.) (noted 
infra.) The words “ together with interest on 
such profits ” do not refer to interest due after 
the ascertainment of the amount of mesne profits 
due under the decree. They contemplate that 
interest should form a separate item in the 
calculation of that amount due as mesne profits. 
30 C. 506. See also 25 A. 275 ; 1930 A. 525. 
Mesne profits include interest. Where a decree 
is silent as to interest on mesne profits, it must 
be deemed to carry interest at the Court rate of 
6 per cent, and executed accordingly. 44 A. 
579; 17 I.C. 915=10 A.L.J. 533. But see 

53 I.C. 227 = 30 C.L.J. 205 ; 21 A. 425 (F.B.); 
2 7 C. 951 (P.C.) ; 33 C. 329. Interest should 
not be allowed for more than three years from 
the decree or until possession within that time, 
2 7 C. 951 (P.C.). The Court has a discretion 
whether to allow interest on mesne profits 
after three years or not. 31 I.C. 387 = 2 L.W. 
1129; 1 93 1 M- 5 * 3 - Mesne profits carry 

interest from the date of the preliminary decree 
awarding the same. 46 A. 842 ; 33 C. 29. 
As to liability, of joint wrong doer for mesne 
profits. See 53 C. 992 ; 1931 C. 802. 

Burden of Proof. — When mesne profits 
are claimed, the onus of proving what profits 
might with diligence have been received in 
any year lies upon the party claiming mesne 
profits. 62 I.A. 53 = 62 C. 499=1935 P.C. 40 
= 68 M.L.J. 580 (P.C.). Profits always means 
the difference between the amount realised and 
the expenses incurred in realizing it. In the 
case ol mesne profits, 10 per cent, is the custo 
mary allowance in India for the expenses of 
collection, and it is unnecessary for the person 
liable to pay mesne profits to adduce any evi- 
dence on the subject (ibid.) But the onus of 
proving what profits the person in wrongful 
possession actually received lies on the person 
in possession. 47 M.L.J. 730. See also 47 M. 
800; ,933 M.W.N. 1182=1933 M. 825. 

Where it is shown that a portion of the suit 
land had been let out at a produce rent, the 
Court will be justified in presuming that the 
entire land was so let out. 53 C. 992. See 
olsogg I.C. 9 2 3 = 44 C.L.J. 559. 

I RACTICE. — Mesne profits should be deter- 
mined in the suit itscli and not by way of exe- 
cution for a fixed sum of money. 39 C. 220. 
Transfer to higher Court of protracted pro- 
ceedings on account of the mesne profits accruing 
during the pendency of litigation swelling up 
to an amount beyond the pecuniary jurisdiction 
of the original Court is not an interruption so 
as to make the subsequent proceedings in the 
higher Court a different suit. 58 I.C. 179 = 



390 


Tue Civil Court Manual (Imperial Acts). 


[S. 2 


( 13 ) “movable property” includes growing crops: 

which is "not* a r decrecT anS ** **** CXpre5si ° n ° f an y decision ofa Civil Court 

• n V 5) ‘j P lead " ” mcans an Y P " 50 ' 1 entitled to appear and plead for another 
in Court, and includes an advocate, a vakil and an attorney ofa High Court : 

( 16 ) “ prescribed ” means prescribed by rules : • 


NOTES. 

24 C.W.N. 342. Plaintiff filed a suit for loss 
of crops on 15th October. 1930. alleging that 
defendants had dispossessed him on 1st June, 
1930. It was not shown that defendants had 
or should have received any profits before that 
time. It was held that no cause of action as 
to the claim brought existed on the date of suit. 
147 I.C. 709 = '933 N. 222 (55 I. A. 299 and 
34 M. 502, Dist.). 

Sec. 2 (13). — This definition has set at rest 
the conflicting decisions that existed previously 
among the different High Courts. Under the 
General Clauses Act, S. 3 (25) “ standing 
crops ” are immovable property. Rut it is 
otherwise under this definition. This definition 
must be taken to be confined to the limited 
purposes of this Code. 27 I.C. 935. 

Sec. 2 (14). — See also notes under S. 2, Cl. 
(2) and S. 2, Cl. (9). As to nature of order 
for alimony pending suit for divorce, see 32 
C.W.N. 179. An order made on a notice of 
motion for contempt of Court would be an 
order within the meaning of S. 2 (14), and be 
executable under S. 36, C. P. Code. 36 Rom. 

L. R. 992 = 1934 R. 452. 

Sec. 2 (15). — As to construction of this 
definition, see 8 R. 103. As to whether vakils 
of Indian High Courts can practice before the 
Judicial Committee of Privy Council, see 16 C. 
636. Pleader, vakil or attorney duly appointed 
to act for a party, has authority to do all acts 
incidental to that general authority, and they 
will be binding on the party. 9 S.L.R. 2t8 
= 34 I-C. 9 aB - Put »hc acts must be bona fide 
neither due to fraud or mistake, nor against 
the express instructions of his client. 
34 I.C. 928; 29 I. A. 76 = 25 M. 367 
= 6 C.W.N. 641 (P.C.). He may withdraw 

the suit as to frame or withdraw any plea. 21 

M. 274 = 8 M E. J. 40 ; may get a witness 
summoned, dispense with his evidence. 25 
M. 367 (P-C.) (noted supra) ; may abandon 
an issue, 25 M. 367; 38 I.C. 800. Rut unless 
specially authorized, he cannot consent to the 
settlement of a case by oath being taken by the 
opposite party. 14 R. 455 ; or give up a portion 
of the claim. 12 W.R. 279; 3 R.L.R. (App.) 
15; or transfer a decree. 2 N.W.P.H.C.R. 
695 ; or consent to a decree in respect of property 
not in suit. 2 M. (A.C.) 420. 

Admission dy pleader.— Admissions of fact 
by pleader made during the actual progress of 
a suit and not in mere conversation arc binding 
on the party. 9 W.R. 375 ; 485 ; 10 W.R. 

322 ; 21 W.R. 332 ; 21 M. 274 ; 15 I.C. 156 ; 
20 C.W.N. 995 ; 7 C.W.N. 351 ; 86 P.L.R. 
1916 — 35 I.C. 870. It is not necessary that the 
client must be present when the admission is 
made. 2 M.I.A, 253 ; and the party who 
wants to repudiate the admission as being 
against his instructions should do so at the earliest 
opportunity. 38 I.C. 800. The admission 
should, however, be within the scope of the 


P AZt r v »T, h0rit> J ,0 , W R - 436 . He may 
admit liability and a decree may be passed 

thereon against the client. 21 W.R. 332. 

\erbal admissions by pleader must be taken 

as a whole and should not be unduly stretched. 

6 A. 406. Court is not to act upon admissions 
by pleader, where the evidence of the records 
Shows that they were wrongly made. 104 

.L.R. 1916 — 36 I.C. 212 ; nor upon mere 
opinion expressed by pleader adverse to his 
clients claim. 18 M. 72. Nor upon an 
erroneous admission as to a point of law. 24 R 

? f 7: V i.e. 983; 52 i.c. 

! 7 R ’ r S. f L R - . ! r, ) I C. 357. See also 2 7 

S' , 5 b - Mow allegation of party to the contrary 
is not sufficient to contradict his pleader in respect 
o a statement of fact made on his behalf bv the 
Pleader. 136 I.C. 622= 1931 A. 415. 

AtTHORtTY TO Compromise. — A pleader 
employed to conduct a case has no implied 
authority to compromise it. and there must be 
express authority in the Vakalatnama if the 
compromise is to bind the client. 21 M 274 • 
41 M. 233 = 4' I.C. 429; 4 C.W.N. 169! Rut 
it is otherwise in the case of Counsel. 13 A. 
272 ; and also in the case of attorney or solicitor, 

7 Rom.H.C.O.C. 79. In any event, the com- 
promise should not be against client’s express 
instructions. 41 C.L.J. 213 = 88 I.C. 360^ 
1925 C. 866; 32 C.W.N. 44=106 I.C. 309 = 
'928 C. 378. Nor with reference to matters 
outside the scope of the particular case. 27 C. 
428. A pleader should have special Vakalatnama 
to enter into any particular compromise. 9 
S.L.R. 218 = 34 I.C. 928- But see contra. 23 
M.I..J. 381. Compromise entered into outside 
the Court, would be binding only when sanction- 
ed by the Court. 52 C. 386=1925 C. 696 ; 55 
C. 113=1927 C. 714. Compromise may lie 
set aside at the instance of party, if pleader, 
counsel or solicitor had consented under mis- 
representation or mistake. 6 C. 687 ; 3 R. 261 

1925 R. 314. Rut the application should be 
made before the judgment is pronounced. 13 
A. 272 ; 13 C. 115. 

Reference to Ariutration nv Pleader. — 

A pleader duly appointed to act for a party has 
authority to apply for a reference to arbitration 
and the same would be binding on his client 
even if it is against the wishes of his client. Q 
S.L.R. 183 = 34 I-G. 845. I he Code of 1908 
has effected a change of the law in this respect. 

34 I.C. 845 ; 6 N.W.P. 210 and 14 B. 455, 
which held otherwise were under the old Code. 

Withdrawal of Suit nY Pleader. — Pleader 
holding Vakalatnama to do all acLs necessary 
in connection with the suit, has prima facte 
power to apply to withdraw the suit, provided 
there is nothing to show that the same is contrary 
to the client’s instructions, or due to misconduct 

of the pleader. 5 W.R. 80. 

Sec. 2 (16) : “ Rules.”— As to the meaning 

of this term, see cl. (18) irrfra. 
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(17) “public officer” means a person tailing under any of the following 

descriptions, namely : — 

(a) every Judge ; .... 

(&) every member ol the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the military 1 [naval or air] 

forces of His Majesty, 2 * * * while serving under 3 [the Crown] ; 

(d) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose of any property, or to execute 
any judicial process, or to administer any oath, or to interpret, or to preserve order, 
in the Court, and every person especially authorised by a Court ol Justice to perform 

any of such duties ; 

(*) every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement : 

(/) every officer of 3 [the Crown] whose duty it is as such officer, to prevent 
offences, to give information of offences, to bring offenders to justice, or to protect 
the public health, safety or convenience ; 

(g) every officer whose duty it is, as such officer, to take, receive, keep or 
expend any property on behalf of 3 [the Crown], or to make any survey, assessment 
or contract on behalf of 3 [the Crown], or to execute any revenue-process, or to 
investigate, or to report on, any matter affecting the pecuniary interests of 3 [thc 
Crown] or to make, authenticate or keep any document relating to the pecuniary 
interests of 3 [the Crown], or to prevent the infraction of any law for the protection 
of the pecuniary interests of 8 [the Crown] and 

( h ) every officer in the service or pay of 3 [the Crown], or remunerated 
by fees or commission for the performance of any public duty : 

(.18) “ rules ” means rules and forms contained in the First Schedule or 
made under section 122 or section 125 : 

(19) “ share in a corporation ” shall be deemed to include stock, debenture 
stock, debentures or bonds : and 


LEG. REF. 

1 Substituted for " or naval ” by S. 2 and 
Sch. Amending Act XXXV of 1934. 

1 The words “ including His Majesty’s Indian 
Marine Service ” were omitted by Act XXXV 
of 1934. 

a Substituted for “the Government” by A.O., 
‘ 937 - 

NOTES. 

Sec. 2 (17). — [Note the legislature amend- 
ment of this definition.] Cf. definition of 
‘public servant' in I. P. Code, S. 21. A person 
may be a * public servant ' without being a ‘ public 
officer.' 6 Bom.H.G.R. 64. The following 
persons have been held to be public officers 
within S. 2 (17) : — Receiver under the Provincial 
Insolvency Ac t, 44 B. 895 ; Receiver appointed 
by Civil Court, 34 C.W.N. 671 ; 57 C. 1127 ; 
* 93 ' C 503 = 35 C.W.N. 161 = 58 C. 850; 
36 LAV. 694 140 I.C. 458=1933 M. 105; 

see however, 1931 C. 175=53 C.L.J. 31 = 130 
I.C. 894. Official Liquidator 148 I.C. 448 = 
u O.W.N. 398=1934 O. 158 ; 148 I.C. 714= 
1934 N. 201 ; 1939 N.L.J. 215 1939 N. 232 ; 

(1940) 2 M.L.J. 241=52 LAV. 131 (liquidator 
ol co-operative society appointed by Registrar 
Of such society). Where, however, the liqui- 
dator has acted through the Deputy Commissioner 
notice to the Deputy Commissioner would be 
tuthcient and no separate notice to the liquidator 

“ J? c . c fV ar Y’ 3 ° N.L.R. 240 1934 n. 201 

A British officer , in Indian Army, 50 I.C. 683 = 21 


Bom.L.R. 143 ; an officer of the Indian Staff Corps. 
24 C. 102 ; a Naib Na Z ir, 2 N.W.P.H.&R. 
298 ; a Patwari , 2 A.H.C.R. 148 ; but see 18 
C. 534 ; a Cantonment Committee constituted 
under Indian Cantonments Act, 34 B. 583 = 
12 Bom.L.R. 45 ; the Administrator-General , 8 
C.W.N. 913 ; the Official Trustee , 7 C. 499 ; 
12 M. 250 ; a village headman, 2 Bur.L.J. 29= 
■ 9 2 3 _R- 250 ; officers holding commissioned 
rank in the Indian Subordinate Medical Service, 
23 I.C. 985=17 O.C. 99; a common manager 
appointed under the B. T. Act. 24 C.W.N. 

1 38 = 30 C.L.J. 279 ; 59 C. 961 ; Official Assignee, 
49 B. 638 = 27 Bom.L.R. 545. The Manager 
of Court of Wards not a public officer, 55 I.C. 
515- See also 105 I.C. 729; 1928 S. 76. But 
see 3 A. 20; 1 B. 318; 13 B. 343; 11 M. 
3 1 7 ! 43 C.W.N. 1212=1939 C. 720. Municipal 
Councillor not a public officer, 1930 M.W.N. 
821. Nor elected member of Provincial Legis- 
lature, 43 C.W.N. 512 = 1939 C. 428 = 1. L.R. 
(* 939 ) 1 Cal. 523 ; nor Agent of Railway 
Company, I. L.R. (1939) 2 Cal. 46=1939 C. 
386 ; 43 C.W.N. 664. 

Sec. 2 (19). — As to definition of, ‘ stock ’ se 
S. 2, Indian Trustees Act, XXVII of 1866 ; 
and of ' bond', see S. 2 (5), Indian Stamp Act 
II of 1905. * Debenture ’ and ‘ debenture-stock * 

arc nowhere defined in any enactment, but 
they arc well-known terms in the commercial 
world. A debenture is a bond in the nature 
of a charge or Government stock or the stock 
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(20) “ signed ” save in the case of a judgment or decree, includes stamped. 

3. For the purposes of this Code, the District Court is subordinate to the 

Subordination of Court,. Hi fi£ Cou f rl » ‘™ d cvcr V Civil Court of a grade inferior 

to that ot a District Court and every Court of Small 
Causes is subordinate to the High Court and District Court. 

4. (1) In the absence of any specific provision to the contraiy, nothing in 

Savings. dl * s Code shall be deemed to limit or otherwise affect 

any special or local law now in force or any special 
jurisdiction or power conferred, or any special form of procedure prescribed, by or 
under any other law for the time being in force. 

(2) In particular and without prejudice to the generality of the proposition 
contained in sub-section (1), nothing in this Code shall be deemed to limit or 
otherwise affect any remedy which a landholder or landlord may have under any 
law for the time being in force for the recovery of rent of agricultural land from 
the produce of such land. 

5. (1) Where any Revenue Courts are governed by the provisions of this 

. ... .. , r , - Code in those matters of procedure upon which any 

Revenue ^Courts.' ^ *° ft*"' -•>.>'■ c ; , to then! is silent, the 

1 1 rovincial Government] 1 * * * may, by noti- 

fication in the [Official Gazette] declare that any portions of those provisions which 
arc not expressly made applicable by this Code shall not apply to those Courts, or 
shall only apply to them with such modifications as the Provincial Government 
1 [* * * *] may prescribe. 

(2) “ Revenue Court ’ in sub-section (1) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to tin* rent, 

Sec. 4. — This section cannot be construed a t 
making inapplicable the Code in respect of 
proceedings under Special or Local Laws, 
unless there is an inconsistency. 3 C. 221. 

I he law applicable to soldiers is the Army 
Act and it overrides S. 60 . 43 B. 368 — 28 

Bom.L.R. 137. S. 40, gives validity to a local 
Act and a Court to whic h a decree is sent for 
execution outside the local sphere may be bound 
by the local Ac t but no local legislature can 
prescribe the procedure for any Court beyond 
its territorial jurisdiction. As far as the latter 
Court is concerned the Act is in the same position 
as the legislation of a foreign country. Hence 
the U. I*. Court of Wards Act could not be 
invoked in a proceeding in Bengal. 56 C. 704. 

It is the section of the Oudh Laws Act that 
applies to the recording of evidence in criminal 
cases relating to a proceeding before the Chief 
Court and not O. XVIII, R. (>. 8 O.W.N. 
635=132 I.C. 270—1931 (). 385. So also in 
case of application for leave to appeal to l’rivy 
Council, S. 12 (1) of Oudh Courts Act and 
not S. 109 of the t>>de, will apply. 0 O.W.N. 
1207=134 I.C. 1017 1932 O. 163. Procedure 

under Co-operative Societies Act excludes that 
under C. P. Code, 142 I.C. 487 -=1933 N. 211. 
The parties to a suit can validly agree, even 
apart from the Oaths Act, that they will abide 
by the statement of a witness, including one 
who is a party to the suit ; and they can leave 
the decision of all points including costs arising 
in the case to be made according to the state- 
ment. 1933 A.L.J. 1127=1933 A. 861 (I'.B.). 
No declaratory suit lies in Civil Court as to 
money attached by order of a Criminal Court 
for enforcing a maintenance order passed by 
it under S. 488, Cr. P. Code. 39 p C K. too 
= 169 I.C. 100=1937 L. 367. 


LEG. REF. 

1 The words “ with the previous sanction of 
the Governor-General in Council ” were omitted 
by S. 2 and Sch. I, Pt. I of Act XXXVIII of 
1920. 

NOTES. 

of a public company. ‘ Debenture stock ’ is 
borrowed capital consolidated into one mass 
for the sake of convenience. Instead of each 
lender having a separate bond or mortgage, 
he has a certificate entitling him to a certain 
sum, being a portion of one large loan {Lind ley, 
P- )• 

Sec. 2 (20). — Cf. the definition of the term 
‘ signed ' in the General Clauses Act, where it is 
given a restricted meaning. I hat a person 
should be unable to write or sign his name 
is not a condition precedent to the use of a 
stamp. 3 A. 575. As to whether signing 
includes initialling, see 8 A. 293; 'iBr, PR 
1889 (F.B.). J 

Sec. 3 . — -1 he list of Subordinate Courts in 
the section is not exhaustive and d«>es not exclude 
all other Courts from being subordinate to the 
High Court. 37 B. 114=17 I.C. 676. So a 
Collector exercising judicial functions under the 
Bombay Mamlatdars’ Act, is subordinate to 
the Bombay High Court. 37 B. 114. Judge 
should follow the rulings of the High Court 
to which hr is subject. 17 B. 555 ; io C. 82 ; 
15 B. 419; 6 M. 424; 19 C.W.N. 841=4 

Pat.L.J. 565 ; 29 M.L.J. 63 = 42 I. A. 155=37 
A. 359 (B.C.). A decision of the Privy Council 
i-s binding on Courts in India though delivered 
in an appeal not coming from an Indian Court. 
38 M. 94 * =25 M.L.J. 162 (P.C.). The original 
side of High Court sitting in insolvency is not a 
Court subordinate to the High Court in its 
appellate jurisdiction. 55 M.L.J. 671 = 1928 
M. 1091. 
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revenue or profits of land used for agricultural purposes, but does not include a 
Civil Court having original jurisdiction under this Code to try such suits or pro- 
ceedings as being suits for proceedings of a civil nature. 

6. Save in so far as is otherwise expressly provided, nothing herein contained 
„ . ..... shall operate to give any Court jurisdiction over suits 

ecumary juns iction. th e amount o rvalue of the subject-matter of which 

exceeds the pecuniary limits (if any) of its ordinary jurisdiction. 


7. The following provisions shall not extend to Courts constituted under the 

Provincial Small Cau«e Courts Act, 1887, or to Courts 
Provincial Small < Cause exercising the jurisdiction of a Couit of Small Causes 
Courts- under that Act, that is to say, — 

( a ) so much of the body of the Code as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes ; 

(ii) the execution of decrees in such suits ; 

(iii) the execution of decrees against immovable propt rty ; and 

(b) the following sections, that is to say, — 

section 9, sections 91 and 92, sections 94 and 95 2 [so far as they authorise or 
relate to — 


(i) orders for the attachment of immovable property, 

(ii) injunctions, ✓ 

(iii) the appointment of a receiver of immovable property, or 

(iv) the interlocutory orders referred to in clause ( c ) of section 94] and 
sections 96 to 112 and 115. 

8. Save as provided in sections 24, 38 to 41, 75, clauses (a), (b) and (c), 76, 
„ ., c „ r, 77 and 155 to 158, and by the Presidency Small Cause 
Cour“! dCnCy “ CaU$C Courts Act > i882 > the provisions in the body of this 

Code shall not extend to any suit or proceeding in any 
Court of Small Causes established in the towns of Calcutta, Madras and Bombay : 


LEG. REF. 

1 The words “ with the sanction aforesaid ” 
were omitted by S. 2 and Sch. I, Pt. I of Act 
XXXVII of 1920. 

* Substituted for “ so far as they relate to 
injunctions and interlocutory orders ” by S. 3 
of Art 1 of 1926. 

NOTES. 


Sec. 6. — A Court cannot execute a decree 
sent to it for execution, where the decree has 
been passed in a suit, the value of which exceed? 
the pecuniary limits of its jurisdiction. 16 C, 
4. r )7 J 17 G - 4^5 ; 37 C. 574 ; 12 B. 155. Bui 
set y M. 397 ; 17 M. 309 (contra). S. 6 govern: 
the whole Code, that is to say, the word ‘ suits 
means not only all proceedings up to the stage o 
decree, but includes, proceedings in execution 
Its position, appearing as it does under the 
part headed ‘preliminary’ indicates that it is de^ 
signed to govern the whole Code. 1940 N.L.J 
244- In suits for possession of land and mesm 
profits, both past and future, the pccunian 
limits of the jurisdiction of the Court is to bi 
determined only with reference to the pas 
profits claimed and the value of the land. A! 
though when the actual decree is passed fo 
past and future profits, the sum is found t< 
exceed the pecuniary limit of the Court’s juris 
diction it does not matter, and the decree wil 
not be one passed without jurisdiction. 

"7 ' 39 LC. 439 ; 25 M. 543 ; 33 A. 97 

7 'c- 5 '• 16 A. 286 ; 53 C. 14-89 I.C. 726 

*926 C. 1076; 6 Pat.L.J. 54=60 I.C. 346 


C. C. M .— 50 


2 Pat.L.J. 394 41 I.C. 231. Court is not 
precluded from trying incidentally an issue as 
to property the value of which is beyond its 
jurisdiction. 169 I.C. 933 = «937 R. 219. As 
to applicability of section to proceedings before 
the Calcutta Improvement Tribunal, see 31 
C.VV.N. 142 = 94 I.C. 170=1926 C. 853. 

Sec. 7 : Powers op Small Cause Court in 
Execution. A Small Cause Court acting as 
such cannot attach immovable properties in 
execution, even though the Small Cause Court 
is also an ordinary Court, unless the decree has 
been formally transferred to the ordinary side. 
132 I.C. 208. See 44 I.C. 252 (can attach and 
sell a preliminary decree for foreclosure). 16 
I.C. 816 (can attach a mortgage debt). 132 I.C. 

208 ; 10 N.L.R. 17 (cannot attach a share of 
joint family property). 

Attachment before Judgment. — A Small 
Cause Court can order attachment before judg- 
ment of movable property. 46 C. 717 = 53 
I.C. 814 ; but not of immovable property. (See 
O. XXXVIII, R. 13, infra). The earlier 
rulings to the contrary in 52 C. 275 = 82 I.C. 
•09= I9 2 5 C. 1 (F.B.), being prior to insertion 

of R. 13, are no longer good law. 

Sec. 8. — Decree of Madras Small Cause 
Court transferred to mofussal District MunsifT 
for execution — District Judge can hear appeal 
from order in execution proceedings. 49 M.L.J. 
>04. When S. 8 says that “ the provision in 
the body of this Code shall not extend to any 
suit,” it means that the provisions shall not also 
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1 [Provided that — 

(1) the High Courts of Judicature at Fort William, Madras andBombay, 
-as the ease may be, may from time to time, by notification in the Official Gazette , 
direct that any such provisions not inconsistent with the express provisions of the 
Presidency Small Cause Courts Act, 1882, and with such modifications and adap- 
tations as may be specified in the notification, shall extend to suits or proceedings or 
any class of suits or pioceedings in such Court ; 

(2) all rules heretofore made by any of the said High Courts under section 9 
of the Presidency Small Cause Courts Act, 1882, shall be deemed to have been 
validly made.] 

PART I. 


Suits in General. 

Jurisdiction of the Courts and res judicata. 

9 - The Courts shall (subject to the provisions 
Courts to try all civil suits herein contained) have jurisdiction to try all suits of a 

tin css arre . civil nature excepting suits of which their cognizance is 

either expressly or impliedly barred. 


LEG. REF. 

1 Provisos (1) and (2) were added by S. 2 of 
Act I of 1914. 

NOTES. 

extend to any decree passed in any such suit. 
7 Cut.L.T. 45. 

Sec. 9 : Scope of the Section. — The Civil 
Courts arc prima facie entitled to determine 
all civil matters : legislation that ousts their 
jurisdiction must 1m* very carefully examined, 
and unless the Courts are satisfied that the 
conditions upon which they arc ousted are 
fulfilled to their own satisfaction, they will 
not hold that they arc debarred from inquiring 
into any matter before them. They will not 
take the mere ipse dixit of the authority which 
ousts them, unless the law definitely states that 
they arc l>ound to do so. 11 R. 125=1933 R. 
124. See also 67 M.L.J. 1=61 I.A. 177 = 57 
M. 443=1934 P.C. 84 (P.C.). The burden of 
proof is on the party who seeks to oust the 
jurisdiction of Civil Courts. 1928 L. 121 (F.B.) 
When the Statute which creates the right also 
prescribes a special remedy, the person aggrieved 
is limited to the remedy so prescribed. If, 
however, a legal right is recognised, to exist 
apart from and independently of the statute 
and no special remedy is provided, the Civil 
Courts would continue to exercise their juris- 
diction under S. 9. 143 I.C. 514=29 N.I..R. 

278=1933 N. 193 (F.B.). See also 43 LAV. 262 
= 160 I.C. 209=1936 M. 421. But see 157 
I.C. 270=1935 A.L.J. mi. S. 9 itself 
postulates the barring of jurisdiction of Civil 
Courts by a competent legislature with respect 
to particular class of suits of a civil nature. 
It is, therefore, open to a Provincial Legislature 
to bar the jurisdiction of Civil Courts with 
respect to particular class of suits, provided in 
doing so, it keeps itself within the field of legis- 
lation confided to its charge and docs not contra- 
vene any provision of the Constitution Act. 
I.L.R. (1940) A. 455=1940 A.L.J. 274=1940 
A. 272 (F.B.). It is a well-recognised principle 
of law that the nature, and not the merits, of 
the claim determines the question of jurisdiction. 
J940N.L.J. 582 = 1940 N. 402. 


Special Tribunal.— The grant of jurisdiction 
to a Special Tribunal to deal finally or exclusively 
with the cases arising out of the lawful adminis- 
tration of a particular statute cannot take away 
the jurisdiction of the Civil Courts to afTord 
relief against any illegality committed under 
colour of that statute. If the special tribunal 
arbitrarily refuses to exercise its jurisdiction or 
if the rules which create the Special Tribunal 
and lay down the procedure arc themselves 
impeached as being ultra vires , then the Civil 
Courts have jurisdiction to correct the illegality 
and give proper relief to the aggrieved person. 
143 I.C. 514 = 29 N.L.R. 278=1933 N. 193 
(F.B.). Where a right and liability has been 
created by statute and where the legislature 
has left to another authority the appointment 
of a tribunal to try such liability and the framing 
of the procedure under which the tribunal so 
to be appointed is to carry out its duties, but 
the tribunal so contemplated by the legislature 
has never been brought into existence, the 
subject has the right to proceed in the ordinary 
Civil Courts with corresponding rights of appeal, 
unless and until the legislature carries out its 
duty of appointment a special tribunal. 14 1*. 
24 15 Pat.L.T. 623= 1934 P. 670 (2) (F.B.). Per 

Courtney Terrell, C.J . , — When a special tribunal 
has l>ecn appointed and its procedure framed, 
then the subject cannot proceed to a civil suit 
in the event of the special tribunal refusing or 
neglecting to carry out its duties in a proper 
manner, in other words, refusing or neglecting 
to exercise its jurisdiction. 14 P. 24. Suit 
for declaration that certain debts shown in 
application to Debt Conciliation Board are 
fictitious and to restrain the alleged creditors 
from proving them before the Board, if barred 
in Civil Court, 1938 L. 14. W'hatevcr the 
doubts about the District Courts may be, the 
C. P. Debt Relief Courts are not Civil Courts. 
They arc special tribunals created for the purpose 
of the Act. 1941 N.L.J. 485. 

Jurisdiction of Civil Courts in General. 
Every presumption should be made in favour 
of the jurisdiction of a Civil Court, which can 
be taken away only by cx Pf“?,.^ T orc * s “ y 
necessary implication. 17 C.W.N. 408—17 
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Explanation.— A suit in which the right to property or to an office is contested 
is a suit of a civil nature, notwithstanding that such right may depend entirely on 
the decision of questions as to religious rites or ceremonies. 


C.L.J. 239 ; 33 


NOTES. 
M. 208 


io Pat.L.T. 167 


1932 O. 199 (F.B.). Jurisdiction depends upon 
allegations made in the plaint and not upon 
those which may be ultimately found to be 
true. 1922 N. 10=18 N.L.R. 12 1. After 
annexation of Burmah the Thathanabaing or the 
Burmese Buddhist hierarchy ceased to have 
jurisdiction to decide civil disputes between 
members of the Burmese Buddhist priesthood. 

It is only Civil Courts established by law that 
could do so. 13 R- 648=158 I.C. 865=1935 
R. 376 (F.B.). (6 R. 783= 1 14 I.C. 540= 1929 

77, Ovcrr.) Courts have power in any matter 
of spiritual and temporal character to enquire 
into the laws or rules of the tribunal or authority 
which has inflicted the alleged injury. 39 M. 
1056 = 30 M.L.J. 423. A Court will interfere 
in a case of dismissal of an officer of a Trust 
Corporation where the relationship between the 
officer and the corporation is one of trust and 
cestui que trust but will not, where the relationship 
is a contractual one. 41 C. 19. The question 
of propriety of any fine inflicted by the Dharma- 
karlha on an inferior spiritual dignitary is within 
the competence of the Civil Court. 21 N.L.J. 
730. Civil Court can question the appointment 
of a trustee by Dcvasthanam Committee if it is 
not made reasonably and in good faith. 42 M. 
668. Where certain Jagir money is attached 
by a Magistrate for realization of arrears of 
maintenance due under order passed under 
S. 488, Cr. P. Code, Civil Court has no juris- 
diction to entertain suit for declaration that the 
amount is not liable to attachment. 169 I.C. 
100=1937 I- 367. No civil suit lies for a 
mere declaration that a decree of a Revenue 
Court was without jurisdiction. 1939 A.L.J. 
382 = 182 I.C. 911 = 1 939 A. 446. Nor for 
mere declaration that plaintiff is heir of a 
person. 41 P.L.R. 615=19391,. 158; 1938 L. 

‘Expressly or Impliedly Barred.’ — The 
jurisdiction of Civil Court is expressly barred 
when there is some enactment or rule of law 
precluding it from taking cognizance of a suit. 
14 C. 644. See also 11 O.W.N. 1435=1935 O. 
96. As to suits expressly barred by statutes, 
tee 26 A. 594 ; 42 M. 647 = 37 M.L.J. 23 (cus- 
tody of minor under the Guardian and Wards 
Act). 30 M. 126 (suit for land, as emolument 
of office under the Hereditary Village Officers 
Act, 1895) and other cases dealt with by special 
enactments. See aho 36 Bom.L.R. 1245=1935 

B. 9 1 *54 1 C. 583 (suit to set aside award 

made under Co-operative Societies Act) ; 43 
B. 211 -21 Bom.L.R. 27 (suit to recover the 
value of silver confiscated by the order of 
Collector under the Sea Customs Act). In this 
case however, it was held that if there had been 
no legal adjudication of the matter by the 
Gollector of Customs in accordance with the 
provisions of the Sea Customs Act, the juris- 
diction of the Civil Court to take cognizance 

W nv U |! 1 no , 1 ous . ,ed ' ( Ibid -) No Court 
»n British India has jurisdiction to grant a 

declaratory decree that a decree passed by 


the Privy Council is illegal and void ; as the 
bar under S. 23 of Act 3 and 4 Will. IV, Cl. 

31 (1833) is not confined to execution proceed- 
ings. 158 I.C. 338=11 Luck. 486=1936 O. 
67. Where a special tribunal out of ordinary 
course is appointed by an Act to determine 
questions as to rights which are the creation 
of that Act, then except so far as otherwise 
expressly provided or necessarily implied, that 
tribunal’s jurisdiction to determine those ques- 
tions is exclusive. 157 I.C. 270=1935 A.L.J. 
Hi I ; 1938 R. 392 (F.B.). Civil Courts have 
no jurisdiction, if the tribunal comes to a 
conclusion after due enquiry. But if the con- 
clusion is arrived at without any sort of 
enquiry and without an opportunity being 
given to the parties to be heard, the jurisdic- 
tion of the ordinary Civil Courts is not taken 
away. 43 B. 221 ; 115 I.C. 650 = 26 A.L.J. 

673=1928 A. 51 1. The jurisdiction of jhe 
Civil Courts is not barred by S. 287 of the Madras 
City Municipal Act as the Standing Committee 
of the Madras Corporation cannot be treated 
as a special tribunal constituted to decide 
claims between the house-owners and the 
Corporation. 38 M. 41=23 M.L.J. 531. See 
also 1939 A.W.R.H.C. 230 (suit against munici- 
pality for tax illegally recovered). Cognizance 
may also be impliedly barred by general 
principles of law such as suits relating to acts 
of State and public policy. Suit to declare 
title to decree not barred by S. 47 or by S. 9, 
C. P. Code. 1931 R. 24. Suit re order in 
partition proceedings lies. 54 A. 646=138 I.C. 
465= 1 932 A. 293 (F.B.). Suit for profits by 
one co-sharer of an occupancy holding against 
another can be tried by the Civil Court, and 
its jurisdiction is not ousted by S. 230 or the 
hourth Schedule of the Agra Tenancy Act 
(1926). 57 A. 852= 1935 A.L.J. 112=155 I.C. 
37— 1 935 A. 271. See also 1940 A.L.J. 906 
= 194' All. 61 (F.B.). Ss. 26-J and 

188 ol B. T. Act do not oust jurisdiction of Civil 
Court to entertain suit by landlord for recovery 
of the balance of the transfer fee. 63 C.L.J. 
io 5 := > , 936 C. 786. Suit by a statutory body 
(District Board) for damages for unauthorized 
use of public street is not barred. (1938) I M.L. 

J. 39 I= A.I.R. 1938 M. 227. 

Suits relating to acts of State marred. — 
A suit for damages against Government for 
acts done in the exercise of sovereign powers 
docs not lie in a Civil Court. 1 C. 11. But 
where the act complained of is professedly 
done under the sanction of Municipal law, 
and in the exercise of powers conferred by that 
law, the fact that it is done by the sovereign 
power does not oust the jurisdiction of Civil 
Court. 4 M. 344 ; 5 M. 273. Publication in 
the Government Gazette, respecting the conduct 
of a public servant is an act of State in respect 
of which no action for libel lies. 27 B. 189. 
A resumption of an inam by Government is 
an act of State. 28 I.C. 934. But see 6 M. 
361. So also presumption by Government of 
certain functions entrusted to non-feudatory 
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Zamindars in Central Provinces. 39 C. 615 
= 39 I. A. 31 P.C.) ; 10 L. 338. Also appoint- 
ment to the office of Ghatwal or Digwar. 23 
I.C. 849 18 C.W.N. 1036. 

Sms against Municipalities. — A suit lies 


for a declaration that plaintiff has a right to 
vote and to stand as a candidate at a Municipal 
election. 24 C. 107. See also 48 C. 37C. As 
to power of Criminal Court to question action 
taken by Municipality, see 93 I.C. 827—1926 
L. 461. A Municipality has direction to issue 
such orders as it thinks proper with reference 
to a proposed building. Civil Courts cannot 
interfere with that discretion unless it is exercised 
in a capricious, wanton and oppressive manner. 
12 B. 490= >937 I- 252 = 39 P.L.R. 3H0. Where 
powers are given to a public body of acquiring 
property for purposes of an Act. misuse of the 
powers is actionable in a Civil Court. 47 C. 
500=47 I A. 45 — 38 M L. J. 511 {P.C.). [Affirm- 
ing 44 C L..]. 219]. Civil Court has jurisdiction 
to entertain a suit for declaration that the owner 
of certain land sought to be acquired by the 
corporation is entitled to compensation. 44 C. 
87 = 43 LA. 243 32 M L. J. 631 (P.C..). Refusal 

of licence by Municipality is not justified and 
a Civil Court can interfere. 20 Cr.L. f 705 17 

A.L.J. 976 = 52 I.C. 785. As to jurisdiction 
of a Civil Court to decide questions of franchise. 
see 52 C. 943. A suit for declaration that 
assessment of town-tax by a Panchavat is illegal 
and ultra vires, is one between a subject and a 
branch of the local Self-Government not dealing 
with rights but with a question of taxation, 
and as such is not of a civil nature, and Civil 
Court has no jurisdiction to entertain it. 1*138 
A.L.J. 33 159 I.C. 897 1936 A. 91 7. 

Suits n arri i> on grounds of Public: Pot icy. — 


Suit against a witness for defamatory statements, 
contained in the evidence given by him. 30 M 
222 : 17!$. 172 ; 15 C. 264. See also 10 M. 87 ; 
11 M. 477- Suit by a witness to recover money 
agreed to be paid to him in consideration of his 
giving evidence. 4 M.H.C.R. 7. Suits for 
damages against a judic ial officer for acts done 
in good faith in the discharge of his judicial 
functions. 2 M.H.C.R. 396; 12 A. 115. (But 
when he ac ts illegally, without clue care and 
attention, and beyond the limits of his jurisdic- 
tion. an action lies. 9 Cl. 341 ; 6 M.H.C.R. 
423). Suits on agreements void on grounds 
of public policy, eg., suit for rent of lodgings 
knowingly let to a prostitute. 18 W.R. 4^5. 
Suit to enforce an agreement to suppress a 
criminal prosecution. 8 Cl. 24. 

Caste Question. — This term may lx* defined 
generally to l>e a question which relates to 
matters affecting the internal autonomy of the 
caste and its social relations. 56 B. 242- 34 
Bom.L.R. 343 - 1932 B. 122 (F.B.) ; 23 B. 122 ; 
34 B. 467 = 4 I.C. 108. In the matter of caste 
customs over which the ecclesiastical chief has 
jurisdiction Civil Court cannot interfere. 17 
M. 222. See also 137 I.C. 302=1935 N. 156. 
See also 1939 M. 737 (dispute as to placing jewel 
with particular Namam on the deity). Refusal 
to invite a member of caste on auspicious occa- 
sions does not give rise to a cause of action in a 
Civil Court. 17 I.C. 527=1912 M.W.N. 1220. 
See also 15 B. 599; 10 B. 661 ; 18B. 115. 

“ Neota ” is not a legal but social obligation and 


is therefore not recoverable by means of a suit. 
34 P.L.R. 218=1933 L. 317 (1). See also 20 
B. 190 which relates to a sum of money which, 
by a resolution of the caste, every castcman was 
to pay on the occasion of any marriage in his 
family. The power of a Civil Court to decide 
questions relating to caste disputes is fully 
considered by Chandavarkar, J., in 26 B. 174. 
See also 27 Bom.L.R. 1503. The right of con- 
science. i.e., the right of individual members 
of a community to hold certain religious beliefs 
and opinions is not a matter within the cognizance 
of Civil Court. But the right to remain in the 
community or to exercise the rights and privileges 
of the members of the community is a civil one 
and must be decided by the Civil Court when 
railed in question. 157 I.C. 302=1935 N. 156. 
Temporary exclusion of some members of a caste 
from social intercourse with other families on 
account of infringement of raste rules at the 
instance of the panchayat is not for the Civil 
Court. 23 I.C. 801-12 A.L.J. 522. See also 
>5 B. 599; 18 B. 115. But where plaintiff is 
expelled from the raste, suit will lie to determine 
whether plaintiff’s expulsion is valid or not 
because it is not a matter of social privilege but 
of legal right whic h forms part of his status. 15 
B. 5c, 9 ; 10 M. 133. See aim 21 C. 463 ; 23 B. 
122; 24 B. 13: 12 M. 495: >7 M- 222. A 
properly assembled caste Panchayat or meeting 
have jurisdiction to outcast*- members of its 
community who have committed caste offences ; 
and when the Panchayits' proceedings are in 
order and in consonance with natural justice 
Civil Courts cannot interfere. 37 Bom.L.R. 

4 1 7 > 5 ® LC. \ 1 4 1935 B. 361. The general 

principles applicable to expulsion of members 
from a club apply to cases of expulsion from 
caste, while it is open to doubt whether there is 
an inherent power in the caste not dependent 
011 proof of usage within the caste. 37 Born. 
L.R. 603=159 LC. 650 1935 B. 367. In 

order to justify sue h expulsion, there must be* a 
raste offe nce, the- rules of procedure of the raste, 
if any, must he complied with, and notice- of 
the charge and of the meeting should be given 
to the accused and other members of the caste. 
(/hid.) Where the requirements of natural 
justice arc complied with, the Civil Court will 
not act as a Court of appeal in reference to the 
decision of the domestic tribunal. 37 Bom. 
L.R. 261 =-157 LC. 127 = 1935 268. Nor 

is it necessary that there should he before the 
domestic tribunal evidence of the character 
which would lx* required in a Court of law. 
(/hid.) C ivil Courts may deal with a caste 
question where the character of a member 
lias lx-cn unjustly injured. 28 M.L. J. 58^2 
L.W. 446 as to whether suits in res|>ect of caste 
property are maintainable in Civil Courts. So 
also suits for inspection of accounts of caste 
property. r , B. 83 ; 34 B. 467. See also 50 B. 
124^1926 B. 69; 19 B. 507. Suit by caste 

members to inspect caste documents is main- 
tainable. 56 B. 242. A claim by five of the 
members of a caste to use the Wadi and the 
vessels is one of a civil nature. * 9 2 4 
Where membership of a caste involves rights 
to property, Court has jurisdiction to entertain 
a suit by a member in respect of expulsion of 
caste which has been carried out in complete 
disregard of the rules of the caste. If a caste 
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chooses to make a rule as to the procedure and 
methods to be adopted in respect of a caste 
offence, the caste must comply with the rule ; 
and when that rule is disregarded by the caste, 
Civil Court will interfere and give relief to the 
aggrieved member. 38 Bom.L.R. 9 ° ,==1 934 
B. 431. 

Right to Religious Honour.— A right to 
religious honour is not cognizable, unless it is an 
•emolument attached to an office. 45 EC. 959 
= 7 L.W. 614; 12 L.W. 480 = 53 EC. 483; 

10 I.C. 1 1 0= ( 1 91 1) 1 M.W.N. 353 ; » f > EC. 
338=14 Bom.L.R. 543 > * 5 ^ EC. 460=8 R.M. 
3=1935 M.W.N. 615=41 L.W. 384 — *935 M. 
621=69 M.L.J. 14. See also 32 M. 291. A 
suit does not lie for a mere honour or dignity 
unconnected with fees, profits or emoluments. 

2 B. 476 ; 51 I.C. 905 ; 7 M. 91 ; 10 B. 233 ; 

19 M. 62 ; 41 M.L.J. 287 ; 44 L.W. 752=158 
EC. 375= 1 935 M.W.N. 520=1935 M. 679. 
So also in case of right to obtain theertham or 
honours in a particular order of precedence in a 
temple. 44 L.W. 539=1936 M.W.N. 954= 
1936 M. 973 = 71 M.L.J. 588. See also 1939 M. 
io2 = (i939) 1 M.L.J. 124; 173 I.C. 986 = 

1938 M. * 334 = (>938) « M.L.J. 174. Suit 
for declaration and injunction in respect of a 
right to be carried in a palanquin on certain 
days through public streets is not maintainable. 
45 B. 590. See also 3 M.I.A. 198. Courts will 
not decide disputes as to precedence or privilege 
between purely religious functionaries. 45 B. 
590 i >933 M. 264=143 I.C. 104. 

Right to Worship, etc. — A suit to establish 
the right to worship in a temple according to 
the worshipper’s belief is a suit of a civil nature. 
44 B. 410. See also 145 I.C. 1014=38 L.W. 
333 = *933 M. 726 ; 76 I.C. 629 ; 1939 M.W.N. 
418=1939 M. 757. A right to worship in a 
particular manner and with particular incidents 
attached to it is a civil right. The right of a 
person to exclusively conduct a mandaliaft/tadi 
•on the first day of a festival, paying all the 
expenses himself and receiving ail honours and 
emoluments of that right, is a civil right. 31 
M.L.J. 758. See also 35 I.C. 88 = 3 L.W. 512. 
A suit to establish a person’s right to enter a 
religious place is cntertainablc. 21 C. 463. 
Also . a suit to restrain the defendant from 
entering a place of worship. 7 B. 323 ; 23 B. 
jaa ; 13 M. 293. See also 44 C.W.N. 177 

(P.C.). (Removal of Nlahant from religious 
duty). 

SUIT*. IN RESPECT OF TEMPLE PROPERTY. 

Hindu idols being property, the right to deal 
with them u cognizable in a Civil Court. 4 
M- 3 * 5 - See also 3 C. 390. Removal or altera- 
tion of namams or sacred marks in a temple 
amounts to an interference with properly and 
will afford a ground of action in a Civil Court. 
30 M. 158 17 M.L.J. 1. Dispute as to mode of 

placing jewel with a particular mark (namam) 
on the deity, is trivial and not of civil nature 

fg* M , w ^ ,?/“ ‘939 m. 757 . a Z; 

between two Buddhist priests to recover possession 
«» certain lands and religious manuscripts is 
one of a civil nature. 8 Bur.L.T. 62 =27 I C 
••a. A worshipper who is not prevented 
Irom worshipping an idol cannot sue its custo- 
dians to locate in a particular temple instead 


of another. 32 C. 1072. 

Suits to recover Fees and Emoluments 
attached to Offices. — Payments made to a 
vatandar barber for officiating at some ceremonies 
are customary fees and therefore can be recovered 
from another who, without any right, performs 
them. 22 Bom.L.R. 410 = 44 B. 733. Where, 
however, a donor makes a gift personally to 
the defendant Maha Brahmin on a day which 
belonged to the turn of the plaintiff, the plaintiff 
could not recover the same, as it was made 
to the defendant in his individual capacity. 
35 A. 412. See also 26 C. 356. 

Suits for a share in Offerings. — Right to 
share in temple offerings is a civil right. 45 A. 
437 = 1 9 2 3 A- 426: >7 C. 906 ; 27 C. 30 ; 
13 B. 548. A suit for definite amount due to 
a plaintiff as a co-sharer of the voluntary offerings 
in a temple realised by the defendant is main- 
tainable in Civil Court. 26 P.R. 1919 = 51 
I.C. 236 (26 C. 356, Dist.) ; 17 M.L.J. 493. 

But see 1931 B. 297 = 33 Eom.L.R. 490. 

Right to Officb (Secular). — The existence 
of an office involves the existence of some duties 
to be performed by the holder of the office. 
28 I.C. 459. Where the plaintiff’s services are 
voluntary and gratuitous, and there is no question 
of any contract Civil Court has no jurisdiction. 
37 A. 313. Though an honorary lecturership 
in a University is an office of consequence, 
yet there is no injury to the personal right of the 
lecturer on account of no arrangements being 
made by the University for the delivery of 
lectures. 41 C. 518. A suit by one director 
against the other directors of a limited company 
to restrain the latter from preventing him from 
acting as such, is maintainable. 51 C. 916. 

Right to Office (Religious).— Suit by a 
body of Brahmins that they have a right to 
recite vedas, etc., in a temple is maintainable. 
98 I.C. 229=1927 M. 131. See also 54 C. 614 • 
.939 M.W.N 4,8=1939 M. 757- Right to 
the office ol hereditary priest to which fees 
are attached is property and a suit is maintain- 
ab!e ,n respect thereof. 36 B. 94. See also 
22 Bom.L.R ,202 = 45 B. 234; 54 c. 614. 
Also a suit for exclusive right to officiate as a 
purohit to pilgrims to Rameswaram. 9 M.I.A. 

,. S r ncc ” sar y ,hat any emoluments 
should attach to the office. 15 C. 150 (162) 

45 L.W. 384=17, I.C. 68 4 i, 937 59 M ( 40V 

A sun lies for the enforcement of a right ?o 

officiate as pnest at a certain sacred spot though 

no fixed fees are attached to it. 27 C. 30. 

See aho , 3 B 429 ; , 3 B. 548 ; , 6 B. 28 , . Where 

claim is confined to righLs in religious. ceremonies 

as a right to recite sacred texts, the same is not 

cognizable 28 M. 23 ; 19 M. 62. See also 

32 A. 527 (right to perform Ramlila). 49 L.W. 

295 T i 939 M. 494 = (j 939 ) 1 M.L.J. ,99 

l^iaim relating to certain ritual observances by 

members of a community in a communal 

festival). I he right to hold a certain office in 

a c ^ rlain place at a certain season of the year 

confers upon the holder thereof a legal character 

so as to enable him to bring a suit to maintain 

such right. 1 Pat.L.J. 381=35 I.C. 345. The 

gains made by officiating as priest at the bath, 

etc., to the pilgrims at chaukis on the banks of 

a sacred river are property in law and a suit 

for a share in such business is one of a civil 

nature. 27 O.C. 114=1924 O. 252 (43 A. 
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5O1, Ref.). A Gayawal priest can sue for 
declaration and possession in respect of his 
gaddi whether it is an office or a business. 42 
I.C. 478=2 Pat.L.J. 705. Where there is a 
specific duty of being present at the performance 
of religious ceremonies, with emoluments attached 
to it, it must be regarded as an office, in respect 
of which siit will lie in a Civil Court. 1928 
M. 397 - Test of right to office is whether 
there is a compellable duty 011 the part of the 
claimant. 50 LAV. 206= 1939 M. 886= (1939) 
2 M.L.J. 420. 

Other Rights of a Civil Nature. — Right 
to go in procession in a public street is a civil 
right. 29 M.L.J. 91 = 29 I.C. 248; 44 8. 410 
= 22 Bom.L.R. 307. See also 24 C. 524 ; 18 B. 
693. A Mahometan’s right to slaughter cattle 
is a common law right. 17 O.C. 354=25 I.C. 
908. So also a suit to establish a claim to 
perform unis ceremony and to manage the 
offerings thereat. 50 B. 148. Suit to declare 
the election of a candidate as void being contrary 
to law is one of a civil nature. 39 A. 308. 
See also 52 C. 943. Suit to set aside award is 
maintainable. 3 L. 296. Suit for recovery 
of carcases of dead animals by Mahars is not 
maintainable in a Civil Court. 47 B. 95. See 
also 15 I.C. 108. Suit for declaration of validity 
of election as municipal commissioner is main- 
tainable. 37 C.W.N. 122. So also a suit by 
minor plaintiff re order of Revenue Court in 
partition proceedings. 1932 A. 293 = 54 A. 646 
(F.B.). 

Franchise and Election. — Question relating 
to. See 1926 C. 279. A suit for a declaration 
that plaintiffs election as commissioner of the 
Municipality is valid, is one of civil nature and 
cognizable by Civil Courts. 60 C. 438=37 
C.W.N. 122 1933 C. 492. 

Marriage. — Declaring a pat marriage invalid. 
22 N.L.R. 134=1926 N. 488. 

Ritual. — Where questions of ritual are 
involved in the civil rights of persons they 
ought not to be investigated by the Court. 1926 
M.W.N. 226 ; 1929 M. 520. 

Electricity Act. — Suit against licensee for 
damages for failure to supply electrical energy. 
97 I.C. 537= *926 L. 349. 

Co-operative Societies Act. — Civil Courts 
have no jurisdiction to set aside an award made 
under the Bombay Co-operative Societies Act. 
(Vide S. 57 of the Bombay Co-operative Societies 
Act.) 154 I.C. 583 = 36 Boin.L.R. 1245=1935 
B. 91. 

Insolvency. — Suit on debt incurred after 
adjudication not barred. 22 N.L.R. 118. 

Sec. 10 : Scope of the Section. — Section 
is mandatory, and no discretion is left to the 
Courts. 36 C.W.N. 667=1932 C. 751 = 140 
I.C. 155. See also 61 C. 670. S. 10 docs not 
bar the institution of a suit but only the trial 
of it under certain circumstances. A Court 
cannot dismiss a suit under the section but only 
postpone its trial. 27 M.L.J. 405; 11 A. 148 


(154) (F.B.). This section lays down only a 
rule of procedure, and hence the provision may 
be waived with the consent of the parties. 
*937 1 32 = I.L.R. (1937) N. 6. There is no 

necessity for stay where there is no possibility 
of conflict of decrees. 106 I.C. 661. See 
also on this section. 1925 P. 201 ; 23 A.L.J. 
529= >925 A. 61 5. Nor docs the section dispense 
with the institution of a suit within the proper 
time when the law expressly requires such 
institution. 22 B. 640 ; 77 I.C. 157 ; 1925 P. 
201. Notwithstanding stay of suit, interlocutory 
orders such as orders for receiver, for an injunc- 
tion or for attachment before judgment could 
lx- passed. 46 B. 431. Under S. 10 a Court 
has no jurisdiction to decide the question of 
res judicata. It can only stay the new suit if it 
finds sufficient reasons. 42 C. 926. See also 
47 A. 904 ; 1926 P. 171. Failure of Court to 
apply section and to stay suit — Effect of. 7 
Lah.L.T. 4. 

Object of the Section. — The object of S. 10 
is to prevent Courts of concurrent jurisdiction 
from trying two parallel suits in respect of same 
matter in issuc. 36 I.C. 641=24 C.L.J. 514. 
See also 73 I.C. 231 ; 48 M.L.J. 251 ; 23 A.L.J. 
585 ; 1925 A. 677 ; 157 I.C. 796. And avoid 
conflict of decisions. 29 Bom.L.R. 382=1927 

B. 245; 1935 S. 225; 1935 L.76. 

Operation of the Section. — An appeal is a 

continuation of the suit for the purposes of the 
section. 82 I.C. 539 ; 24 C.L.J. 514 ; 30 

I.C. 753=1915 M.W.N. 844; 36 CAV.N. 1 = 
61 M.L.J. 420 (P.C.) ; 1931 C. 779 (1) ; 1932 

C. 751 ; 1939 Sind 329 ; I.L.R. (1940) Kar. 
15. Pendency of an appeal before Privy Council 
is a bar to the trial of a subsequent suit where 
the same issue is raised, though the relief claimed 
is different. 23 O.C. 214 = 58 I.C. 629 ; 1939 
Sind 329. The pendency of an application 
for leave to appeal to the Privy Council is no 
bar. 21 M. 18 ; 1931 L. 50. A proceeding 
under S. 47 is not a suit within the meaning of 
the section. 22 M. 256. So also are proceedings 
under S. 295, Succession Act, 1640 O.W.N. 1 
= 1940 O. 113. Interlocutory orders under 
S. 10 occur in suits and not in execution pro- 
ceedings. The section is not exhaustive and 
its application has been extended only to pro- 
ceedings under certain Acts and miscellaneous 
proceedings by virtue of S. 1.11 and this latter 
section docs not cover proceedings in execution 
of a decree. 1 19 I.C. 488= 1929 L. 69.1. Where 
in the absence of a prayer in the plaint the 
Courts give a direction in the preliminary 
decree for ascertainment of future mesne 
profits, a subsequent suit for the same future 
mesne profits is not barred by S. 10. 57 M.L.J. 

Applicability of SEcnoM.-yOne test of 
applicability of section to a particular case is 
whether on the final decisions being reached 
in the previous suit, such judgment would 
operate as res judicata in the subsequent suit. 
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same title where such suit is pending in the same or any other Court in British 
India having jurisdiction to grant the relief cla.med or ,n any Court beyond the 
limits of British India established or continued by ^the Central Government or the 
Crown Representative] and having like jurisdiction, or before His Majesty in 

Council. 

Explanation —The pendency of a suit in a foreign Court docs not preclude 
the Courts in British India from trying a suit tounded on the same cause of action. 


LEG . REF . 

i Substituted for “the Governor-General 

Council ” by para. 3 and Sch. 1 of A.O., 1937 
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61 C. 670=38 C.VV.N. 818=1935 c. 1 ; 

C.W.N. 667 140 I-C. >55=*932 C. 75 * > 

1941 O.A. (Supp.) 605=194* R.D. 888- “ ls 

not necessary for applicability of the section 
that the subject-matter and the causes ol action 
should be the same. 61 C. 670. Where the 
matters in issue in one are directly and substan- 
tially in issue in another, the mere addition 
in the second suit of a prayer for declaration of 
illegality of an interim order ot attachment m 
the first suit, and of a prayer lor an injunction 
against the first suit being proceeded with, 
will not affect the identity of the two suits. 61 
C. 670. (noted supra). The three essential 
conditions that are necessary to bring in opera- 
tion S. 10 are (1) that the matter in issue in 
the second suit is directly and substantially in 
issue in the previously instituted suit, (2) that 
the parties in the two suits are the same, and 
(3) that the Court in which the first suit is insti- 
tuted is a Court of competent jurisdiction to 
grant the relief claimed in the subsequently 
instituted suit. Where the Court deciding the 
earlier suit based on title was shown to have 
no jurisdiction to grant relief as to valuation 
and apportionment which formed the subject- 
matter of the later suit, held, that the later suit 
could not lx- stayed. 60 C. 1096= 1933 C. 887. 
See also 47 L.W..525=i77 I.C. 102 =1938 M. 
603 (1938) 1 M.L.J. 873 ; 1940 O.W.N. 802 
- 1940 O. 440. S. 10 is not applicable to 
the stay of a suit connected with a pending 
appeal. But the Court has inherent jurisdiction 
to stay the suit if that is in the interest of both 
parties. 144 I.C. 107=1933 L. 50. It is 
mandatory upon the Court, under S. 10, not 
to proceed with the trial of any suit in which 
the matter raised is also raised in a previously 
instituted suit. But it is discretionary with the 
Court to stop the proceedings at an earlier stage. 
As a matter of common sense and convenience, 
if the second suit is parallel to the first, then 
the best course for everybody concerned is to 
put a stay upon or arrest altogether the second 
suit at the earliest possible moment ; and in a 
proper case the Court has power to stay a suit 
generally at any stage it thinks expedient to do so. 
61 C. 670 38 C.VV.N. 818. It is hardly open 
to a parly to blow hot and cold and ask the 
Court not to inquire into an application filed 
by such party until a previous suit in respect 
of the same subject-matter filed by him is decided 
by another Court. 149 I.C. 1169 1934 S. 

38. As to effect of Government of Burma 
Adaptation of Indian Laws Order, 1937, on 
suits pending on same cause of action in British 
India, see 175 I.C. 275-1938 R. 130 (F.B.). 


A suit was referred to arbitration and the arbi- 
trators submitted an award. The Court directed 
that the award would be made part of the decree. 
No decree, however, was drawn up as the 
necessary stamps were not filed. Held, that the 
suit was still pending. 71 C.L.J. 190. 

Conditions for Operation of the Section. 
— There must be substantial identity between 
the matters in dispute and parties in the earlier 
and later suits. 44 B. 283; 9 I.C. 929=13 
Bom.L.R. 109; 48 M.L.J. 251=88 I.C. 421. 
An application under S. 20, Sell. II, is not a 
plaint and the hearing of such an application 
is not a suit though under sub-C). (2), S. 20, 
it has to be numbered and registered as a suit. 


S. 10 is applicable only to suits. 1929 L. 533. 
Where objections to an aw'ard are preferred 
in a Court no application under S. 10 for 
stay of proceedings lies on the ground that a 
suit in respect of the same subject-matter has. 
been instituted in another Court by the appli- 
cant. ^1928 S. 169 and 1934 S. 38, Rcl. on.) 
1935 S. 228. 

Effect of Contravention of Section. — A 
decree passed in contravention of S. 10 is not 
a nullity and cannot be disregarded in execution 
proceedings. 22 P.R. 1919 = 46 I.C. 419. 
also 7 Lah.L.T. 4. 

‘ The Matter in Issue.’ — The expression 
denotes the entire subject in controversy, and 
the section is not applicable when there is only 
1 a matter in issue ’ common to both the suits. 

40 L.W. 7 * 5=1935 M. 24 = 67 M.L.J. 748; 

41 L.YV. 449=155 I.C. 1002 = 1935 M. 112; 

160 I.C. 805=1935 L. 816; 1929 A. 805: 

36 I.C. 641=24 C.L.J. 514 ; 4 
48 M.L.J. 251 ; 103 I.C. 274 = 
26 P.L.R. 185=1926 L. 304; 
A. 1017; 6 R. 775; 1929 


82 I.C. 539 ; 

Pat.L.J. 557 
26 L.W. 241 
47 A. 915 ; 

O. 341; 1927 B. 245 


5 * 


15 L.W. 
1929 A. 
See also 

G. 75 * 

2 M.L.J. 


- w - *935 M. 112; 

646=1922 M. 304; 1925 M. 574; 

805; 4 Luck. 573; 1931 O. 313. 

61 C. 670=38 C.W.N. 818 ; 1932 

*938 L. 502 ; 50 L.W. 334 = (* 939 ) 

290. 

“ Previously instituted Sun - .” — The date 
of presentation of plaint and not date of 
admission is the date of institution for the 
purpose of this section. 62 C. 1115. Suit first 
instituted in wrong Court and subsequently in 
proper Court — Suit instituted by opponent in 
another Court in the meantime — Which suit 
is previous. See 144 I.C. 56=1933 Sind 177. 
A plaint in a suit in forma pauperis should be 
deemed to have been filed when the application 
for leave to sue as a pauper was presented and 
not when the Court-fee on rejection of the 
application was paid. Same considerations 
would apply in deciding the question of priority 
for purposes of S. 10, C. P. Code, as between 
two suits, one of which is filed in forma pauperis. 
1940 O.W.N. 784=1940 O. 441. In order to 
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II. No Court shall try any suit or issue in which the matter directly and 
Res judicata. substantially in issue has been directly and substantially 

, , . in issue in a former suit between the same parties or 

between parties under whom they or any of them claim, litigating under the same 


NOTES. 

arrive at a correct decision as to whether a 
subsequent suit is “ parallel ” to a previous 
suit, so as to attract the application of S. 10, 
regard must be had to the position of affairs 
at the time when each of the suits is rrsper tivclv 
instituted and what would be the position of 
affairs when both the suits have been tried and 
finally determined. The real criterion to apply 
is. supposing the first suit was determined, 
would the position then be that when the second 
suit was instituted, the matters raised in the 
second suit were rts judicata by reason of the 
decision in the prior suit. f>t C. <170 38 C.W.N. 

8 1 8. Where stay of prior criminal proceedings 
was asked because of the institution of a civil 
suit subsequently, held, that the principle of 
S. to might be applied and stay refused. 151 
I.C. 897= 1934 A.L.J. 342= 1034 A. 131. Where 
in respect of the same will two applications for 
probate were made by different persons to different 
Courts on different dates and caveats were also 
filed in both Courts on different dates and an 
application was made by one of the applicants 
for probate to one of the Courts for stay of the 
proceedings in that Court. Under S. to. p 
Code, it was held that S. to, (:. |>. Code*, was 
not in terms applicable to proceedings under 
S. I. 2 95 « Succession Act, for they were not ‘ suits ’ 
and that even assuming it applied in principle, 
it would not be possible as between rival appli- 
cations for probate, to treat as the date of the 
institution, the date on which the caveator 
might have chosen to allow the proceedings to 
become contentious. It was further held that 
the only date which could be regarded as the 
date of institution for the purpose of deciding 
which of the two rival 'suits’ was ‘previously 
instituted must be the date on which the 
petition was filed. The principle governing 
such cases was stated by his Lordship to be that 

• ^ ^ * . which is subsequently converted 
into a plaint or is to be treated as a plaint and 
the foundation of a suit must be considered 
to date back as a plaint to the date on which 
at was filed as an application. 15 Luck, 290 

1940 O. 1 13. 

Suit in Native State.— High Court can 
order party before it not to proceed with suit 
m Native State. 1927 B. ,35-^29 Bom.L.R. 

I 30. 

Same Parties etc.— .S> e 15 L.W. 667 68 

* 7 3 * 1 c - 2 5 ; 1939 A.W.R. (H.R.j 

•bo. bee also notes under S. n. 

I. mo ATI NO under the same TITLE. — See 
also notes under S. 11. 

Inherent Powers. — Stay of suit under 

inherent powers. .See S. ,51, C. P. Code. 

I r 50 ~ * 93 ° L. 527; 1933 L. 50; 141 
l.C. 186=. 1933 L. 605. 

Powers oe the' High Court. — High 
'Court on its Original Side ran order a party 
to a suit before it not to proceed with a suit 
instituted by him in a mufassil Court in such 

way as to delay or embarrass the trial of the 
*uit in the High Court. 44 13 . 283. The 


power of the High Court on ils original side to 
issue an injunction restraining the defendant 
in a suit before it from proceeding with a suit 
in another Court, is not restricted by the pro- 
visions of C P. Code. It has jurisdiction to 
restrain a defendant from litigating in another 
t °uri on the ground of convenience II R 
"‘U " t Cal. 373. The High Court in ' its 
original jurisdiction has inherent power to 
grant an injunction restraining the defendant in 
a suit before it from proceeding with a previously 
instituted suit in another Court on grounds of 
convenience alone and in spite of the provision 
ol S. .0. I I R. (194,) , C. 490. An appli- 
cat.on under S. .0, C. P. Code, asking the 
Court not to proceed with the trial of a suit 
should normally be made to the Court which 
is actuallv seized of the case. An application 
lor stav of a suit pending on the Original Side 
ol the High Court until the decision of a pre- 
viouslv instituted suit in a moffussil Court 
has 10 he made on the Original Side to the 
Judge trying the suit and not on the Appellate 
Side ol i he High Court. 43 Bom.L.R 236 

8i rdi n op Proof — The onus is on the defend- 
am to show that the case comes under S. 10. 
39 I.C. 908 = 3 Pat. LAV. 327. 

Appeal. — An order by a single Judge of the 
High Court refusing to stay a suit under S. in 
is a judgment within Cl. 15 of the Letters Patent 
and is appealable. 61 C. 670 -18 C \V \ 

818 = 1933 C. 1. 

Revision. — High Court can entertain an 
application for revision from an order under 
this section, if suitable grounds are disclosed. 

33 P.L.R. 787 139 I.C. 48-1933 I.. 34. An 

order under S. 10 is not a decision of a case 
within S. 113 and not liable to revision. 67 
I.C. 870—1922 L. 54. But see 13c) I.C'. 48. 
See also 141 I.C. 177 34 P.L.R. 86 1*133 L. 

191. An order staying a second suit under 
the inherent jurisdiction of die Court to avoid 
the risk of conflicting rulings may, if dir risk 
lx- groundless, he revised under S. 1*17 of die 
Government of India Act, 141 I.C. 186-1933 
I.. 605. 

Sec. 1 1 : Application of Section. — N ot 
exhaustive of the law of res judicata. 16 M. 141 ; 

24 M.L.J. 469; 48 C. 499-40 M.L.J. 423 
(PC.); (1940) 2 M.L.J. 499 1940 M. 957; 

49 M. 320 (P.C.); 26 M. 760 ; 79 I.C. 320 = 
1924 C. 600 ; 94 I.C. 423 1926 S. 236 ; 27 
P.L.R. 504=1926 L. 603 8 L. 15; 56 C. 
639 ; 117 I.C. 83= 1929 L. 781 ; 1930 L. 487 ; 

32 Bom.L.R. 389; 58 I.A. 158 = 53 A. 103 = 

61 M.L.J. 196 (P.C.) ; 61 C. 1 =.151 I.C. 743 “ 
1934 C. 430 ; 146 I.C. 138 1933 O. 507 (F.B.) ; 

158 I.C. 1074=1935 C. 596; 1935 .L- ° 2 f»- 

So, English decisions may I»e referred 10 ascertain 
die general principles governing die doctrine. 

59 I.A. 247=10 R. 322 = 63 M.L.J. 64 (P.C.). 
Except in cases which arc within S. 11. 96 I.C. 
910=1926 L. 670; 56 M.L.J. 52; 152 I.C. 

894=1934 1,2 J *935 C. 79 2 = 4 ° C.W.N. 

174; 14 L. 437=1933 L. 646. See also 1,15 

I.C. 334= *933 I- 614; 14 L. 369=1933 L. 
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title, in a Court competent to try such subsequent suit or the suit in which such 
issue has been subsequently raised, and has been heard and finally decided by 
such Court. 

Explanation I . — The expression “ former suit ” shall denote a suit which 
has been decided prior to the suit in question whether or not it was instituted prior 
thereto. 

Explanation II . — For the purposes of this section, the competence of a Court 
shall be determined irrespective of any provisions as to a right of appeal from the 
decision of such Court. 

Explanation III . — The matter above referred to must in the former suit have 
been alleged by one party and either denied or admitted, expressly or impliedly, 
by the other. 


NOTES. 

551. or where the application of doctrine is 
expressly forbidden by S. II. 1934 N. 178. 
The principle of res judicata is mutual ; and even 
a successful party may in some cases be bound 
by an adverse finding. 38 Bom.L.R. 853 -165 
I.C. 987=1936 B. 402. Where several issues 
have been framed, the decision on each issue 
which supports the ultimate decision in the case 
must be regarded as res judicata between the 
parties to the suit. But if a decision on an issue 
does not support the ultimate decree, such 
decision can not operate as res judicata. 73 C.L. J. 
475. See also 45 C.W.N. 854. l»er Dhide, J.— 
S. 1 1 , C. 1*. Code, applies not only to the final 
decision but also to issues. 40 P.L.R. 319 
*93^ L. 369 (F.B.). A judgment against which 
a party has no right of appeal because the decree 
was in his favour though some of the findings 
were against him, cannot operate against him 
as res judicata. 1940 R.D. 355 1940 A.W.R. 

(B.R.) 170. See also 1938 A.L.J. 739=1938 A. 
497. Where an adverse finding is expressly 
challenged in appeal by the defendant, but the 
appellate Court allows the appeal on another 
ground and dismisses the suit in consequence, 
that finding will not stand as the dismissal of 
the suit involves a reversal of the judgment in 
which it is contained. But if it could be shown 
that in disposing of the appeal, the Court, 
while dismissing the suit on another ground still 
intended to maintain the finding of the lower 
Court against the defendant, the finding may 
°.P cratc as Tes judicata, notwithstanding the 
dismissal of the suit, as being embodied in a 
judgment which is subsisting and in force. 45 
C.W.N. 220. Foundation of rule is there should 
be an end to litigation as to any issue which has 
been determined between the parties by a Court 
or competent jurisdiction. 1 P. r 74 . See also 
36 B. 283 ; 1929 M. 404 ; 61 C. 1= 1034 C 

43°; '935 C. 256. S. 11 is not exhaustive 
and the bar of res judicata operates as much on 
general principles as on the wording of the 
section. 1 he raison d'etre of the rule is to confer 
finality on decisions arrived at by competent 
Courts between interested parties after genuine 
contest and to allow persons who had deliberately 
chosen a position to reprobate it and to blow 
hot now when they were blowing cold before 
wouW lie completely to ignore the whole foun- 
dation of the rule. 40 P.L.R. 591 1938 j, 

• 11 docs not, no doubt, codify or crystallize /he 

en ire law regarding the doctrine of r« judicata 

V . C '™"“ ,an< ™ °»*r ,h»n .hoTprl! 
v.d«i for m ,h a , sccliu „ cxi „, , hr princ P p|c 

C, M — 5 1 


uuuu lyuii' Hie ruie 01 res juu^c.u may uc uivokcu 
in a proper case without recourse to the provisions 
of that section. But where the section is 
applicable, its provisions cannot be overridden 
by reference to general principles of res judicata. 
Such principles cannot, therefore, be invoked 
in a case where the Court which tried the first 
suit had not the jurisdiction to try the second suit. 
44 C.W.N. 1099=1941 C. 104=72 C.L. J. 99. 
I here can be no doubt that S. 1 1 is not exhaus- 
tive regarding the principle of res judicata 
an d that the plea of res juaicata may 
successfully be raised in circumstances which 
do not fall within the purview of the section. 
•Such a plea can be supported on the general 
principle of law that there must be an end to 
litigation. But an elemental essential to the 
success of such a plea is that the matter must 
have been m controversy between the same 
parties or between parties under which the present 
parties claim 1940 C. 225. S. 1 1 J s not 
exhaustive of the principle of res judicata. When 
an issue in a proceeding has been made the 
subject ol a final order by a Court, that order 
cannot be impugned by a succeeding judge nor 
has the Court jurisdiction to alter its decision 
except on grounds which would justify a review 
52 L.W. 462 = 1940 M. 057= (1040) 2 Si r* 
499- See also 1940 C. 225. A Court which* 
declines jurisdiction cannot bind the parties bv 

^fpi^ssasdsB 

..anc« R of TJ 

”V a " y subsequent suit would not preclude 
another Court from considering that plea and 
«^mmg the drcumstances upon which k 

( Wt 56 °-- ) Vhcrc thc decision of the 

Chr,^ m prcvi £ llS determined that S. 12-A, 

apoTv t^ P , Ur Enc V rnbcrc d Estates Act, did not 
f PP ' y ‘° * transa ct,on, a Court, in a new suit 
txtween the same parties with regard to the 
same transaction cannot try anew the issue as 
to its applicability. 63 I.A. 53=15 P. 203 = 
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1936 P.C. 46 = 70 M.L.J. 122 (P.C.). Set also 
1 Vo I.C. 462=1935 c - 725 - The doctrine of 

lis pendens docs not prevail over the rule of us 
judicta if the latter is applicable. 61 C. 494 =36 
CW.N. 102=1934 c 552 . The principle of 
r ,< judicata cannot be pleaded against a statute 
except where the decision in the prior suit was 
not a pure question of law but was a mixed 
question of law and fact. 1935 A.L.J. 490 ; 

1-6 1 C. 810=1035 A. f> 88 - Certainty is 

essential for the application of the rule. 1930 
M \V N 720* Plea of res judicata not a matter 
rV Jurisdiction but mixed question of law and 
fact— Decision on— Final. 9 P. 674. Res judi- 
cata differs from estoppel. One ousts the juris- 
Airunn of the Court, while the other shuts the 

mouth 1 of a party 36 B ,8, . SLR. 455 - 

6i I C. 43=1936 S. 00- Docs not cover all 

ra ? r . of estoppel by judgment. 36 M. 141 24 

M l 1 . 469; 4 ° A 503 f P-O.). Allowing a 
j ’ rcC t o become barred will bar a suit again 

.... ,he same cause of action. 33 C. 679 ; 41 

M gIi -34 M.L.J. ,8 7 (23 M. 629. I)i«. : 
25 M 4 300. Appr.) ; 00 I.C. 4 7 8 > 9*7 0 . 60. 

Dismissal of suit, it contention not ctsablishcd. 

1 rs a subsequent suit on the same contention 
in another form. 37 8 - 224. A matter, which 
is res judicatta, cannot be agitated afresh merely 
b v reason of a suggestion, made in a judgment 
which was unnecessary to the decision of the ease, 
that the party may bring another suit. 1 38 I C. 
093=1935 Pesh. 150. The rule could not lx- 
invoked by the plaintifT whose contentions in the 
two suits were mutually contradictory. 1936 M. 
088. Where an application was held by the 
Court as not being maintainable under S. 47, 

(; p. Code and the same was confirmed in 
appeal, a party to it cannot raise the question 
in a subsequent suit as to applicability of S. 47. 

A2 LAV. 442=1935 M- 615 69 M.L.J. 139. 

An order striking out a person’s name from the 
list of defendants is in effect an order dismissing 
t\)e suit as against him and it is final unless and 
until it is set aside in appeal, and a subsequent 
suit seeking the same relief against such person 
dogs not lie. 152 I.C. 1 079 1934 R. 15.4. 

Where causes of action arc distinct as many 
actions as there arc causes of action can he 
brought . 27 C. 142 ; 1930 A.L.J. 913 ; 1940 

H. 311=42 Bom.L.R. 470; 43 Bom.L.R. 293; 
,038 N. 401 = 1. 1 . R. 1938 N. 496; 1938 M. 

22 1 = (1938) 1 M.L.J. 92 ; 40 .P.L.R. 794 
1938 L. 492 ; 1940 H I). 471. A decree in an 
administration suit does not bar a suit for distri- 
bution of the shares declared by the decree. 64 
I C. 813. Where, in a suit for accounts of a 
dissolved partnership, there was found due to a 
defendant a certain amount, but be remained 
ex parte and did not choose to ask for a decree 
for that amount, there is nothing to prevent 
that party from claiming the amount due in the 
prior suit by a fresh suit. 1934 M. 665 = 67 
M.L.J. 413. Dismissal of a prior suit for declara- 
tion of title by adverse possession no bar to a 
subsequent suit provided 12 years' adverse 
possession after the date of prior suit is proved. 
33 A. 463 ; 1926 L. 668. The dismissal of a 
suit by reversioner for declaration that he was 
the next reversioner is no bar to. a sulwcqucnt 
suit for possession of the property. 70 I.C. 685 
= 20 A.L.J. 672 ; 1931 A. 21. Dismissal of suit 


for partition under a compromise not carried out 
does not bar a second suit for partition. 37 A. 155 ; 

36 M. 46 : 35 M. 75 ; 20 C.L.J. 583. So also 
where the first decree, declaring the right of 
parties to partition, has not been given effect to. 

37 B. 307 = 56 I.C. 610; 31 I.C. 205. Hut 
see 40 I.C. 820=1917 M.NV.N. 327. Decree 
deciding a question in dispute not given efTcct 
to by agreement of parties, effect of. See 1938 
M. 287. Rule has no application to a ease 
where a suit is withdrawn with liberty for another 
suit. 1 1 I.C. 831. Withdrawal of suit in appeal 

Findings in judgment permitting withdrawal 
of suit after allowing appeal — Not res judicata. 
39 C.W.N. 586. Where there are two inconsistent 
decisions, later decision operates as res judicata. 44 
A. 319; 65 I.C. 877; 37 A. 531 : 31 M.L.J. 
219 : 46 A. 220. See also 1937 A.L.J. 979= 1937 
A. 481. 18 R.D. 414: 155 I.C. 726= 1935 N. 

122:155 I.C. 571 = 1935 A. 645. Where there are 
two decrees operating as res judicata, the earlier 
decree must prevail. 49 A. 606. The plea of 
res judicata is available not only as regards final 
conclusions, but also regarding the findings 
necessary for arriving at conclusions. 39 M. 
1202 27 M.L.J. 529; 39 C.L.J. 40 79 I.C. 

520. See also 1933 L. 534 ; 185 I.C. 232 1939 

L. 540 41 P.L.R. 596; 1937 O.W.N. 429 ; 

1937 O.W.N. 1127; 1938 O.W.N. 242 1938 

O.A. 164 ; A finding of the trial Court which 
was not questioned before the Appellate Court, 
is not open to question in the execution pro- 
ceedings under the decree. 40 Bom.L.R. 760 

1038 A.L.J. 200 42 C.W.N. 385 

1938 P.C. 98 ( P.C. ) . l he finding must he 

material and necessary. 61 C. 1 =1934 C. 
430. As to applicability to foreign judg- 
ment, see 40 Bom.L.R. 77 and S. 13, infra. 
There is no distinction, regarding res judicata, 
between questions of fact and questions of law. 
ic,35 R.D. 242. A judgment can operate as 
res judicata only in so far as it finally determines 
a controversy which is directly and substantially 
in issue in the ease. 18 N.L.J. 32. Flic plea 
may be waived by the party. 31 M.L.J. 219; 
155 I.C. 571 '935 A. 643. The party omitting 

to plead res judicata intentionally invites the 
Court to decide the case on the merits and having 
failed to secure a decision in his favour he cannot 

go behind it. >935 A. 645 ; 4 8 C.L.J. 577 
114 I.C. 129 1929 C. 163. Rule applies 

though the value of the property on a former 
occasion was higher. * 03 * L *_ a, 7 1 31 hC. 524. 

Application.' — Prior decision on a point of 
jurisdiction is res judicata in subsequent suit 
relating to same subject-matter as on any other 
point. 1937 L. 649. See also 11 B. 488 ; 12 
P. 117. It cannot lie said that in every case 
where two connected appeals arc disposed of 
by a common judgment and an appeal 1* pre- 
ferred against only one of the decrees, the other 
becomes final and operates as res judicata. 1939 

O.W.N. 955= 1 94 ° O. 45 - _ AIII1 

Void Dbcrkks or Decrees obtained by 1 rai d. 
—A void decree cannot operate, as res judicata. 
7 B. 408. A decree obtained by fraud or 
collusion, is nullity. 26 A. 272 ; 24 A. 242 ; 
144 LC. 524- '933 L. 573 - So also * Judgment 
of a Court not competent to decide it. 28 M. 
42 ; 1930 A. 681 ; or an order without juris- 

diction for the execution of a decree, 192O M. 
746= 1 14 LC. 545 ; or decision on an issue which 
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Court was not competent to decide. 107 I.C. 
895=1928 O. 298. It is open to any party to 
show that the judgment was obtained by fraud 
or collusion or that there was want of jurisdic- 
tion. 1936 A. L.J. 1162=1937 A. 28. 

Erroneous Decisions. — A Court empowered 
by law to try a suit has power to try' it either 
rightly or wrongly. A judgment of a Court 
having jurisdiction, however erroneous, cannot 
be a nullity and will operate as res judicata. 

157 I.C. 917= 1935 M. 835=69 M.L.J. 196. 

A wrong decision operates as res judicata. Go I.C. 
404; 1918 M.W.N. 580=49 I.C. 369; 10 

P.L.T. 630 ; I.L.R. (1904) Nag. *81 ; 43 P.L.R. 

479 ; >8 p. 378=1939 P- 2 3 o ; « 93 « R- 294 ; 

1931 A. 425 ; 1932 13 . 257 ; 1 R. 1933 M. 46 ; 
18 R.D. 414 ; 1933 R. 383 ; 16 P.L.T. 448 

158 I.C. 734=1935 P. 526. As to wrong 
decision on question of law, see 38 Bom.L.R. 
853=165 I.C. 987=1936 H. 402 ; 162 I.C. 709 
= 40 C.W.N. 627=1936 C. 200 ; 42 L.W. 446 
= 1935 M. 835=69 M.L.J. 196 ; 14 P. 633 = 

159 I.C. 173=16 P.L.T. 819. Even an issue 
of law wrongly decided docs operate as res 
judicata as S. 1 1 makes no distinction between an 
issue of fact and an issue of law, specially when 
there is identity of the matter in issue and also 
the identity of the causes of action. 14 L. 442 
= 1933 L. 325. As to wrong decision on mixed 
questions of law and fact, see 1926 O. 417 ; 65 
M.L.J. 684=1933 M. 925. The principle of 
res judicata on a question of law should, however, 
be confined to matters which actually existed 
at the time of the former decision, and therefore 
areas and trees to which it was not applied 
at the lime of the former decision would be 
governed by the correct principle of law as 
laid down in later decisions. I.L.R. 1937 M. 
364=1937 M. 254 (1937) 1 M.L.J. 233 (F.B.). 
Though the construction of a document may for 
certain purposes be regarded as involving a 

a uestion of law, a construction once placed on a 
ocumcnt by a competent Court before which 
the question was directly and substantially in 
issue is conclusive between the parties, and it is 
immaterial that the property involved in the 
subsequent suit is not the same as that which 
formed the subject-matter of the first suit. 
This principle of finality of construction is 
equally applicable to decrees, and the inter- 
pretation placed by a Court on a decree is 
conclusive between the parties in a subsequent 
litigation even if that interpretation be erroneous 
in law. 1937 M.W.N. 465 (2). An erroneous 
decision on the question of the construction of a deed 
of transfer operates as a bar. 29 13 . 339 (347) 
(PC); 10 C. 697; 41 C. 778; 31 M.L.J. 

i 59 I A. 74=54 A. 93 = 62 M.L.J. 37, 
(I .L.) , 193 - H. 257. An erroneous decision 
as to When the cause of action for a particular 
claim arises would be res judicata. 38 Bom.L.R. 
853 165 I.C. 987= 1936 B. 402. So also where 

a decision between the parties was considered 
by the Court and declared not to be res judicata 
die latter decision, even if erroneous in law, 
operates as res judicata. 39 P.L.R. 117. When 
aUnirt trying a rent suit decides a question 
o title, if the dccsion is necessary for the purposes 
ol that suit and the question is directly and 
substantially in issue between the parties, the 
decision, though erroneous, must be treated as 


constituting res judicata. 16 P.L.'P. 448=1935 
P. 526; 71 C.L.J. 232=1940 C. 347. The 
doctrine of res judicata is only a form ol estoppel 
and there can be no estoppel against a statute. 

If a law prohibits the levy of a sum by a landlord 
from his tenant, a previous judgment entitling 
him to recover the same cannot stand in the way 
of the defence of the defendant denying liability. 
20 P.L.T. 671 = 1939 P. 633. Whether distinc- 
tion can be made between decisions on abstract 
questions of law and concrete questions such as 
construction of a particular document ; see 
45 B. 1260 in which 18 B. 525 is considered. 
Apparently no distinction can be made. 2 P. 
771. A Court, before whom a cause is brought 
has always jurisdiction to decide for itself whether 
it has jurisdiction to try the suit and its decision 
thereon is as much res judicata in a subsequent 
suit relating to the same subject-matter as on any 
other point. 39 P.L.R. 117=1937 L. 649. See 
also 1937 A. 251 ; 1937 O. 322. Under certain 
circumstances adecision on an issue which mainly 
depends on an interpretation of law should be 
open to reconsideration on the question of law 
in a subsequent suit between the same parties. 
The question whether the cause of action is the 
same or different makes no difference in consider- 
ing whether the previous decision on a point of 
law operates as res judicata or not. A reconsidera- 
tion should be permissible in cases for instance 
where the law on the subject itself is changed 
by statute or what is almost equivalent to it, 
the authoritative interpretation of the section 
concerned as given by the binding rulings of the 
highest tribunal is changed. The question 
whether a plaintiff was entitled to sue alone or 
not is a mixed question of law and fact and a 
decision in respect of it must operate as res judicata 
in a subsequent suit between the same parties, 
if there has been no change in the relevant 
statutory law or in its authoritative interpre- 
tation. 1940 R.D. 535=1940 A. W.R. (B.R.) 256. 

Change in Law whether affects res judicata. 
— A change in the law or a different interpre- 
tation of it by the appellate Court cannot operate 
to reopen matters which had previously become 
res judicata. 21 M. 18; 56 C. 728 (F.B.). See 
also 26 M. 104. Hut see 65 M.L.J. 305= 1933 M. 
745 (Decision on procedure). Similarly what is 
not res judicata, at the time a suit is filed cannot 
have that effect by the change in the law. 85 
I.C. 574= 1925 M. 1107. 

Decision on Questions of Law.— A n erroneous 
decision on a (win l of law may be res judicata. 24 
A. 138 ; 29 M. 225 ; 28 C. 318 ; 19 I.C. 244 ; 
* , I C - 979=19 C.L.J. 34 5 '5 I.C. 911 = 15 
C L.J. 684 ; 45 I.C. 252 ; 39 C. 848 ; 9 N.L.J. 

* 2 3 » 863=1926 N. 476; 46 B. 1260; 

28 Bom.L.R. 876=1925 B. 481 ; 99 I.C. 528 = 
1927 A. 206. But see 5 O.W.N. 50. The 
correctness or otherwise of a judicial decision has 
no bearing upon the question whether it does or 
docs not operate as res judicata. A party taking 
the pica of res judicata has to show that the 
matter directly and substantially in issue has 
also been directly and substantially in issue in 
a previous suit and Inis been heard and decided. 
The principle of res judicata is not to . be ignored 
merely on the ground that the reasoning whether 
in law or otherwise of the previous decision can, 
be attacked on a particular point. It is not 
correct to say that a previous decision on a ques- 
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tion of law is not res judicata in a subsequent 
Mm. 175 I.C. 693 ,938 N. 195. An issue of 

law may be res judicata if the cause of action 
in the subsequent suit is the same as in the 
former suit. 9 I.C. 568=13 C.L.J. ,19; 
37 M.L.J. 554 : 10 C. 1087 : 15 A. 327 ; >6 
M. 104; 31 B. 128: 28 M. 517. Sre also 
19^0 C. 777 = 56 C. 723 = 33 C.W.N. >26 
(I-.B.) ; 1930 1 \ 585 = 9 P. 674 ; 1 31 I.C. 878 ; 34 
Bom.L.R. 198; 33 Bom.L.R. >443. See also 

14 L. 442=1933 L. 325. Where a decision lays 
down what the law is and it is found to be 
erroneous, it is not rev judicata in a subsequent 
proceeding to recover a different relief. 30 C. 
8.|8 ; 32 M.L.J. 63 ; 32 C. 749 ; 22 B. 669 ; 
1930 I.. 907. A decision on a point of law 
which has ceased to be good law. will not operate 
as res judicata in a subsequent suit. 1941 O.W.N. 
691 = 1941 R.I). 373. An erroneous derision 
that cocoanut garden did not constitute improve- 
ment under S. 3 (4) ( f). Madras Estates Land 
Act, should be confined to matters which existed 
at time of the decision. Hence that decision 
would not be res judicata with reference to areas 
and trees not in existence then. 45 LAV. 15 — 
> 937 . M- 254= ( 1937) ' M.L.J. 233 f F.B.). I In- 
decision on a question of law in one proceeding 
does not bar later proceeding except that tin- 
right established in favour of one party in the 
firmer proceeding cannot be questioned in a 
subsequent proceeding. 40 Nf. 989 31 M L. J. 

513. See also 30 M. 461 ; 32 C. 729 ; 49 C.L?L 
357=>929 C. 445 f : 53 B. 676: 31 P.L.K. 123; 
36 LAV. 664. Where in a prior suit for rent, 
the defendants did not contend that the suit 
must lx- dismissed as the plaintiff had failed to 
comply with S. 19 4 of the Agra Tenancy A< r. 
they arc not debarred from raising the plea in the 
subsequent suit. 49 A. 918. I'he existence of 
a custom is a question of fact and an erroneous 
decision on the point operates as rev judicata 
even though the subsequent suit relates to 
different properties. 47 I.C. 373. .Vee also 
94 I-C. 463=1926 A. 410 ; 119 I.C. 768 
1929 L. 769 (1). But vee 22 I.C. 138. As to 
question whether a custom is or is not opposed 
to public policy, vee 144 I.C. 669 1933 L. 606. 

A decision may be wrong and a dec ision may 
be on a pure point of law. but if the matter has 
been put into issue, then the decision will bind 
the parties anti their privies in a representative 
suit. Where a suit as framed under Mahomrdan 
law is barred by O. 22. R. 9 (1;, the question 
whether the subsequent suit, which is based on 
customary law is barred, cannot Ik- held to be 
res judicata by reason of the previous decision, 
whether that decision was right or wrong and 
whether it was on a pure point of law or on a 
mixed question of fact and law ; for, in those 
circumstances, the question of customary law 
was neither heard nor decided and therefore 
there could not he any res judicata in the matter. 
> 94 * I- An issue of mixed law and fact 

stands on the same footing as an issue of fact 
for purposes of res judicata. 28 C. 318 ; 65 M L. I. 
684 = 1933 M. 925 ; 87 I.C. 811 = 1926 C. 80 ; 
29 M. 225 ; 92 I.C. 769=1926 L. 251 ; 56 C. 
728 (F.B.) ; 1932 P. 337 (construction of docu- 
ment) ; 14 L. 31 = 1933 L. 274 (question whether 
a document was an award or not) ; 14 L. 409 = 

• 933 L- 594 (question of cxecutability of a 
decree). As to decision on a question of procedure. 


4 ^ Co°un !iS, 

judicata 73 C.L.J. 410. Section docs not apply 
w here the decree ,s a nullity for want of jurisdic- 

,,on - 1 93 j .V .’8. The rule that rev judicata 

docs not apply to a question of law has no force 

^ 35 M 75 = 2. M.L.J. 

709. Decision based on an admission made by 

a legal practitioner on an erroneous conception 
of law is not res judicata. 6 R. 691. 

Rfs ji'dicata in Suits for redemption.— 
a decree in a redemption suit does not exinguish 
,hc nght u> redeem, it does not operate a, 

* subsequent suit for redempl 
1 n - 5 ^ A. 561=61 I. A. 362=1001 |> c -jo- - 

j J ^ ®‘3 The right of rede mption 

could not be extinguished by the preliminary 
decree but only by a final decree. 73 I C oiq 

6«o= '8 I.C. ,,r, (All., 7J 2 /a +, 

See fl,w . 44 -V 73 ° ; '937 M.W..W 759 = i 0 , 7 £ 
->.3 ; 69 I.C. .67 ; 48 A. 1 7 ; 27 A. L. j^ 7 6i ; 

^ : r B 334 (F.B.); 25 Bom.L.R. 

2 . 47 B. 692 5 L. 371. As to cases in which 

the right of redemption was held to have been 
extinguished under the previous decree vee .6 
IE34H: 39 M 896 30 - M.L.J. 13 following 25 
M 300 and 31 M. 354 ; 49 M. 691-50 M.I, I 
>12 : 18 C. 139 ; 85 I.C. 480 1925 A. 484. 

In .he case of decree for sale obtained by a 
mlortgagec who does not take further proceedings 
and bring the property ,0 sale, the mortgagor 
van file a fresh suit for redemption though he 
fails to redeem under the original decree 39 B 
4. ; 1930 B- 401. But in 39 M. 896 -30 M L. L 
> 3 . «' was held that whether the decree be in a 
suit for foreclosure or in a suit for sale or in a 
suit for redemption, there is in each rase a 
conditional decree for redempiion in favour 
<.f the mortgagor and a subsequent suit 
for redemption is barred. See also 49 M. fiqi — 

50 M.L.J. 612 reversing the decision cited in 
>925 M. 1191. Where a decree provided 
payment of the mortgage-money in instalments, 
in default of which the mortgagee was 
to remain in possession and also reserved 
the right to redeem a subsequent suit to redeem 
not barred. 45 B. 1335. Sec also 23 ALL 
888=1926 A. 20; 1940 OAV.N. 604=15 

Luck. 545. Second suit for redemption of 
mortgage — Maintainability — Decree in prior suit 
by A/ clc liar at hdar — Non-payment of mortgage- 
money — Second suit by jenmi not barred. 47 L. 

M’. 236 = 0938) I M.L.J. 313=1938 M. 581 ; 
>937 M. 213; A.I.R. 1940 M. 577 = 51 LAV. 
5 G 9 - 

Application of tiif. principle to execution 
PROCEEDINGS.— The principle of res judicata 
applies to proceedings in execution of a decree. 

31 C. 22 ; 24 A. 138 : 2 I\ 772 ; it LA. 181 
(P C.) ; 47 C. 446 ; 92 I.C. 254=1925 L. 640 ; 
1926 N. 476; 102 I.C. 9.1=1926 O. 216; 

(> 94 °) ' M.L.J. 143 = 1940 M. 59 ; 43 C.W.N. 

940 ; 5 Cut.L.T. 39 ; 1939 P. 19 ; 1938 P- 
427; 1937 L. 772; (1937) > M.L.J. 296; 

o _ n n lif r . 


*-*• //* • y'zjj/f ■ • J » 

1937 A. 446 ; 193O N. 273 ; 38 P.W.N. 776 ; 
>939 M.W.N. 1145-50 LAV. 677 ; too I.C’. 23 
= 9 L.L.J. 173; 99 I.C. 1006 =1927 L. 179; 
1929 R. 182 ; 5> A. 346 ; 110 I.C. 337 ; 1930 
O. 65 = 5 Luck. 4.56; 1930 O. 305; 123 I.C. 
881 ; to P. 607 ; 33 Bom.L.R. 781 ; ibid., 797 ; 
36 C.W.N. 367; 15 L. 869=1934 L. 316; 
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1934 R. 231 ; 64 M.L.J. 629=1933 M. 466 ; 
>935 L. 949. It is not every order passed in 
execution, but only certain description of orders 
that have operation as res judicata, 17 C. 57. 
Apart from the general principle of res judicata, 
the special rules laid down in explanations to 
S. 1 1 ought not to be applied to execution cases. 

3 P.L.T. 403 = 67 I.C. 656=1922 P. 289; 37 
A. 589 ; 24 M. 681 : 70 I.C. 530=1923 R. 1 1 9 
(2). See also 64 M.L.J. 629 ; 1933 N. 287. If 
there is a previous order of the Court operating 
as res judicata which holds that the application 
under consideration was not made in accordance 
with law, then clearly that matter cannot be 
reagitated at a subsequent stage of the execution. 
But before an order can operate as res judicata , 
it must clearly decide that the application in 
question was not in accordance with law. If 
it merely rejects or dismisses the application on 
some other ground then there is no decision on 
the merits and when there is no decision on the 
merits, there is of course no res judicata. If it is 
ambiguous, whether an order is on merits, then 
the ainbiguitymust be construed in favour of the 
person against whom the order is made. 19.11 
N. 152. Finding on an unnecessary point in 
previous execution application will not bar the 
same being questioned in subsequent appli- 
cation. 39 P.L.R. 1O9. Expl. 4, should not be 
extended to execution proceedings and the 
order made in execution proceedings Would not 
be res judicata unless the point raised in subse- 
quent proceedings was actually raised in former 
proceedings and decided. 1933 N. 287. See 
also 1937 L. 211 ; .44 I.C. 365-1933 M. 595. 
See also 43 G.YV.N. 940. Either expressly or 
impliedly and on the merits. 1937 L. 211. 
Principles of constructive res judicata apply in 
execution proceedings. If a man with eyes 
open undertakes not to raise any objection of any 
kind to a certain position on the score of which 
he has secured a substantial advantage, he 
should not be allowed to reprobate it in the 
course of the same proceedings and to re-agitatc 
the matter. 186 I.C. 881 = 1940 L. 7. See also 
43 y-W.N. 374. I he rule of constructive 
m judicata applies to execution proceedings. 
The circumstances that the omission to 

take the objection was not in a previous 

application for execution but only at an 
earlier stage of the same execution appli- 
cation makes no difference. 42 P.L.R. 189 = 
, 94 ° I- >6i. The doctrine of constructive res 
judicata u applicable to execution proceedings 
to this extent that where a judgment-debtor 
Jails to raise all his objections to the application 
in execution made by the decree-holder which 
he might and ought to have raised and the 
application is ordered to proceed, all such 
objections Will be deemed to have been impliedly 
decided against him and he will be precluded 
from raising the same objections in a later exe- 
cution of the same decree. 188 I.C. 672 = 10,0 

% : °‘ so 92 L W - 4 « 6 - (« 94 °) 2 M.L.J. 

fJ* tn 404 ,9 r 4 ° L L - 394 5 42 P.L.R. 

In the course of the same execution 

u Jo-'" 8 * 3 d,ffcrcnt objection can be raised 

I , wu' * ,age ,hercof - *86 I.C. 653= 1 94 o 
« not ^bere execution application is dismissed 
as not maintainable in the form in which it 
was brought, and the liability of the judgment 


debtor, was not considered, it was not res 
judicata as regards the liability of the judgment- 
debtor. 1937 C. 226; see also 44 C.W.N. 749. 
But it would be otherwise if the liability had 
been considered and decided. {Ibid.) A deci- 
sion in one stage of an application is not res 
judicata in another stage of the same application. 
40 M. 1016. As to the extent to which the rule 
applies to successive applications in execution, 
see 45 A. 735 ; 95 I.C. 3 > : 3 O.W.N. 241 = 
1926 O. 291 and cases referred to therein ; 1926 
P. 478 ; 1926 N. 164 ; 48 A. 245 ; 48 A. 201 ; 
1926 M. 177 ; 44 C.W.N. 749 ; 7 P.L.T. 353 
= 1924 P. 628; 1926 M.VV.N. 33=1926 M. 

>77 I >926 N. 164 ; 33 Bom.L.R. 797 ; 36 
C.W.N. 367. An order ultra vires does not 
operate as res judicata. 4 P. 440=1925 P. 807. 
A decision in a previous application to execute 
a maintenance decree to the effect that the appli- 
cation is barred is no bar to a subsequent appli- 
cation to recover maintenance for a different 
period. 18 M. 482 ; 30 M. 504 ; 46 B. 467 
(limitation) ; 34 A. 518 (where the order was 
made ex parte). But see 6 B. 54 ; 9 C. 65. When 
the decision on the prior application was one 
on a question of fnocedure as it then stood, it does 
not operate as res judicata when that procedure 
itself is changed by the statute law. 39 M. 923 = 
30 M.L.J. 460. The decision as to whether 
the execution of a decree is time-barred or not, 
though erroneous, will operatea as res judicata 
in a subsequent application for execution. 24 
A. 282 ; 24 M. 609. See also 42 P.L.R. 404 = 
1940 L. 394 ; 1939 P. 230 ; 1937 C. 581. ; 1927 

0. 216 ; 102 I.C. 94 : 1 Luck. 171. But it 

has been held that an order that a particular 
application for the recovery of mesne profits 
awarded by a decree is not barred by the 12 
years’ rule under S. 48, C. P. Code, is no bar 
to a plea by the judgment-debtor that a subse- 
quent application for the same purpose is barred 
by that rule. 53 M.L.J. 440. Where a plea 
of limitation was raised by the judgment-debtor 
in a previous stage of an execution application, 
but was rejected, the same plea could not be 
raised again in a subsequent stage of the exe- 
cution proceedings. 48 I.A. 45 = 40 M.L.J. 
>97 fP-C.) ; 191 I.C. 612. The judgment- 

debtor would be precluded from raising the 
contention, though the decision is arrived at 
cat parte, after notice to the judgment-debtor. 66 I.C. 

751 ’ A 9 * 7 8, 3 * 45 B - 453 i 44 B - 227 ; 

J927 M- 149; 1 13 I.C. 92; 10 P. 607; 159 

1. C. 641 = 1935 L. 844. But where attachment 
order was made ex parte, and there was no personal 
service nor declaration by Court that there was 
sufnoent service of notice, the question of 
limitation can be raised in respect of a later 
execution petition. >937 M. 84. In some 
extreme cases even when there is declaration as 
to sufficiency of service made by Court, judgment- 
debtor may be permitted to raise question of 
limitation 58 A. 313= >936 A. 21 (F.B.). Where 
the Court after examining the decree-holder 
and holding that the application for execution 
Was in time ordered notice to the defendant 
and the latter though served did not appear, 
but the decree-holder also being absent and not 
taking steps the execution was dismissed, the 
judgment-debtor can in a subsequent appli- 
cation for execution raise the plea that the prior 
application was beyond the period of limitation. 
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as there was no decision on the question of limi- 
tation in the prior execution ease. 38 C.VV.N. 

1 144 40 C.W.N. 510. But where the judgment 

debtor appeared and allowed an order of attach- 
ment to become final, lie could not subsequently 
contend that the decree was barred by time. 
151 l.C. 1015 = 30 C.W.N. 1(13=1934 C. 465. 
The ex parte order need not be written in extenso 
covering all objections raisablc by judgment- 
debtor. The subsequent dismissal of execution 
petition for non-prosecution or other cause does 
not affect the bar of res judicata. 1928 M. 1052. 
Where notice is not served the rule has no appli- 
cation. 30 Bom.L.R. 38; 1929 L. 334; 36 

Bom.L.R. 1 * 3 = 1 5 ° 1 866 '934 8 "3 : 

146 l.C. 317 - '933 N. 844. But want of notice 
to the judgment-debtors will not make the 
dismissal of the execution petition put in by the 
judgment-creditor any the less res judicata against 

the latter. 143 I-C. 397“ '933 M. 743 63 
M.L.J. 305. Even in an application for transfer of 
a decree , it is open to the judgment-debtor to 
plead limitation and he ought to do so. 47 M. 

641=47 4 - see 131 l.C. 702 137 

l.C. 971 = 1933 E- 4 8 3 - H a judgment-debtor 

after receiving notice to show cause why the 
decree should not be transferred to another 
Court for execution does not raise all his obje< tions 
to execution such as limitation, discharge, etc., 
it will not be ope n to him to raise sin h pleas 
in a later execution petition on the ground of 
constructive res judicata. 1929 M 199. See also 
92 l.C. 47=1926 N. 200; 1 I.uck. 171 ; 1928 
M.W.N. 132. But not where no notice on 
judgment-debtor was personally served and no 
declaration of due service was made by the 
Court. 44 L.W. 460 1936 M. 812 71 M.L.J. 

317. An order for execution made after notice 
to the judgment-debtor who does not appear 
and offer any objection precludes him from 
raising the plea of limitation in subsequent 
proceedings even though the application on 
which the order is made does not fruc tifv and is 
eventually struck ofT or dismissed. But the sons 
of the judgment-debtor who are proceeded 
against in execution under the doctrine of pious 
obligation of a Hindu son to pay his father’s 
debts, arc not precluded from pleading limitation 
as a bar to execution. 53 L.W. 181 (1941) 

*1 M.L.J. 270. A question of the liability of a 
judgment-debtor may be treated as res judicata 
in subsequent proceedings in execution of the 
same decree when it has been dealt with and 
disposed of at an earlier stage of those proceedings 
even by a necessary implication. 33 P.L.R. 
692=1934 L. 637 (2). The non-appearance in 
a petition to transfer a decree with which defend- 
ant 4 had no connexion cannot create any 
constructive res judicata that the properly of the 
testator in the hands of that defendant was 
liable to lx- proceeded against in execution. 
'44 LG. 30 1933 M. 508. It cannot be said 

that the principle of constructive res judicata has 
no application to execution proceedings. Where 
• he effect of the prior decision is that the appli- 
cation for execution is held as maintainable it 
has the efFect of deciding that the person at 
whose instance the application is held main- 
tainable has a right to maintain it. 151 l.C. 
9 '3 (2) = 38 C.W.N. 141 = 1934 C. 472. See 
***° '933 L. 3=144 l.C. 259 (Objection as 


to the power of an agent to file execution not 
raised in previous application). But the principle 
is not applicable to application for restitution 
or to application for execution of portion of a 
decree. 38 P.L.R. 723^1936 L. 246. An 
order in execution to the effect that the decree 
is not executable is res judicata in subsequent 
execution proceedings. 4 P.L.J. 330-47 l.C. 
134. An objection that a decree could not be 
executed not raised at the first execution appli- 
cation, could not be raised in a subsequent 
stage. 44 A. 330; 4 Pat.L.J. 213; 80 
l.C. 905. See also 31 C. 22 ; 99 l.C. 870 ; 
'934 l*«h. 64=131 l.C. 235:38 P.L.R. 

380 ; 22 Pat. L. T. 809 ; 160 l.C. 448 

= 1936 Pesh. 9. The principles of res judicata 
as laid down in S. 1 1, C. P. Code, constructively 
apply to execution proceedings. Where on the 
judgment-debtor failing to avail himself of an 
opportunity allowed to show cause why lie is 
not liable to be arrested, an ex pirte decision 
adverse to him is given by the executing Court, 
the matter of the liability ot arrest is “ heard 
and fin. illy decided” within the meaning of 
S. 11. and a subsequent objection by the judg- 
ment-debtor is barred. 42 P.L.R. 374. But 
where notice of execution petition was affixed 
on the - outer door of the defendant’s house when 
lie was absent and there was no declaration by 
Court that the notice was duly served, it was not 


due service for the purpose of constructive res 
judicata and the defendant can in subsequent 
proceedings show that the application was out 
of lime. 142 l.C. 765 -64 M.L.J. 637 1933 

M. 406. See also 64 M.L.J. 629 1933 M. 466 ; 

'937 M- 8 J- A decision as to limitation in an 
execution application filed hv the attaching 
creditor is not res judicata in a subsequent exe- 
cution proceedings between the decree-holder 
and the judgment-debtor. 143 l.C. 542 1933 

P. 210. I he fact that the subsequent appli- 
cation for execution relates to different items of 
property does not lake- the case out of the- rule. 
45 M.F..J. 71. Judgment-debtor not objecting 
to addition as supplemental judgment-debtor of 
purchaser of equity of redemption during 
pendency of execution of mortgage* d cree is 
precluded from objecting later on that the 
purchase was onb ben. uni for the chcre-holdcr. 
1929 M. 404. But an omission to ruse the objection 
to a wrong claim in execution, is not res judicata in 
a later execution application, 14 A. 159 ; 1933 
A. 922. But see 1934 C. 472 < ife-d supra. Failure 
to raise a plea of payment or to dispute correct- 
ness of amount c laimed in execution, will not 
bar judgment-debtor from raising the same at 
a later stage or in subsequent proceedings. 45 
L.W. 291 (1937) ' N.L.J. 296. Finding as to 

the value of property in an application to set 
aside execution sale- is not binding on auction 
purchaser at a subsequent sale. 105 LC. 153 * 
Where a judgment-debtor omits to raise the 
objection that an application in execution is 
not made to the proper Court having juris- 
diction. hr is not precluded from contending 
that subsequent applications of which he hits 
had no notice, are also not made to the proper 

Court. 42 L.W. 836= 1935 M. 933 c >0 M-LJ* 
466. See also (I941) 2 M.L.J. 792 . I hr princ iple 
of constructive res judicata should not hr applied 
to execution proceedings unless the decision ot 
the question subsequently sought to be agitated 
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was given expressly or by necessary imphcaiion 
or must be deemed to have been Hnplted m he 
previous decision. 40 M. 780. See also 144 
I.C. 365=1933 M. 595 - Evc " ,f . a P omt 15 

decided by necessary implication, it operates 
as res judicata in subsequent proceedings in the 
course of the same execution. VN licrc a dccla- 
ratorv decree for maintenance was executed 
from time to time, without protest by the judg- 
ment-debtor, he cannot be allowed subsequently 
to object on the ground that the decree, being 
merely declaratory, was not executable. 14 L. 

' . T vjtf /■An ^r/t 


IIIUUV tlVViu. “vv. j ) - « 

409=1*1 MS. 577 =.'933 L;_594; 

157 I.C. 


Oil ^ * . , 

, 57 ..o. 865= >935 Pesh. 1 19. A judgment- 
debtor who does not object to the validity of an 
execution application as being not in accordance 
with law, is not precluded from raising the 
objection afterwards on discovery of the defect 
on the principle of constructive res judicata. 
There is no duty cast on the judgment-debtor, 
nor upon any party to the proceeding to ascertain 
by an examination of the records, or otherwise, 
whether the application is in proper form. It 
is the duty of the Court to see that it is made 
according to law. The judgment-debtor is 
entitled to assume that the Court has done its 
duty. 1937 M.VV.N. 355 '937 M 760. The 

question whether the decree is declaratory in 
nature and cannot be executed cannot be govern- 


ed by the principle of res judicata as it involves a 
question of jurisdiction. 169 I.C. 942 1937 

Peth. 62. It was held by (F.B.) that 
(1) Where there has been an express 
adjudication by the Court in the pre- 
sence of parties, then the question must be 
considered to have been finally decided, no 
matter whether it is raised again at a subsequent 
stage of the same proceeding, or in a subsequent 
execution proceeding. (2) Where an objection 
is taken but is dismissed or struck off, even 
though not on the merits, and the application for 
execution becomes frucluous, the judgment- 
debtor is debarred from raising the question 
of the invalidity of that application. (3) Where 
an objection to execution is taken, but it is not 
dismissed on the merits or is dismissed for default 
and the application for execution does not become 
fructuous, the judgment-debtor is not debarred 
from subsequently raising the question that that 
application was not within limitation. (4) 
Where no objection to the execution is taken 
but the application liccomes partly or wholly 
fructuous and such fructification necessarily 
involves, the assumption that the application 
was made within limitation, then after such 
fructification the judgment-debtor is debarred 
by the principle of res judicata from raising the 
question that that application was not within 
limitation. (5) Where no objection is taken 
but the application for execution docs not 
fructify, the judgment-debtor is not debarred by 
the principle of res judicata from raising 
the question of limitation later. Per 
Sulaiman, C.J. in 58 A. 313 = 1936 A. 21 
(F.B.). See also 41 C.W.N. 887 ; 1937 L. 21 ; 
68 C.L.J. 105; 1938 Pesh. 77; 1938 A. 89; 
Where the judgment-debtor in answer to a 
notice of talc proclamation objects to the proposed 
sale of a particular item of property on the 
ground that the property is not inlcuded in the 
decree under execution, but fails to substantiate 
his objection, he cannot afterwards raise the 


same plea in another stage of the execution, 
although no sale was held under the prior 
proclamation and a fresh proclamation is 
taken out for a sale. The matter in issue, 
being res judicata, cannot be re-agitated. (> 94 *) 

2 M.L.J. 792. See also (1941) 1 M.L.J. 270. It 
is well established that the principle of construc- 
tive res judicata applies to execution proceedings 
The failure of the judgment-debtor to object 
at the proper time to the proceedings for attach- 
ment and sale of his properties other than those 
mortgaged on the ground of the absence of a 
personal decree under O. 34, R. 6, C. P. Code, 
estops him from taking the objection at a later 
stage. 43 P.L.R. 60. Where no objection is 
taken, but the application for execution does not 
fructify being dismissed for default, the judg- 
ment-debtor is not debarred by the principle 
of res judicata from raising the objection in a 
later application. >939 Rang.L.R. * 5 2 * 939 

R. 245. See also 1939 R- 296. S. 11, Lxpl. 
IV does not extend to execution proceedings. An 
issue not raised in a claim proceeding can be 
subsequently raised in an application under 
O. 21, R. 50 (2). 44 A. 130. See also 90 I.C. 
276 ; 1925 P. 588. But see 15 L. 869=1935 L. 
200 ; 1936 L. 167., holding that the principle 
of constructive res judicata as embodied in Lxpl. 
IV applies to execution proceedings. While 
raising his objections in answer to a notice under 
O. 21, r. 12, the judgment-debtor is not bound 
to raise all other points than the maintainability 
of execution application. The dismissal ol that 
objection does not operate as res judicata so as 
to preclude a subsequent objection by him as to 
the mode of execution. 146 I.C. 1024=1933 L. 
826. See also 41 P.L.R. 821 (objection under 
O. 21, R. 58) ; 1939 R. 384 (Order under 
O. 21, R. 48). See also 1928 M. 203 ; 
70 C.L.J. 11 (Order under O. 21, R. 100, 
C. P. Code; 44 C.W.N. 251 = 1940 C. 16. 
An objection of a judgment-debtor in execution 
proceedings which is dismissed for default 
does not operate as res judicata against the judg- 
ment-debtor to prevent him from making 
the same objection again. 1935 A.L.J. 403 
= *935 A. 5 ° 2 * *935 A.L.J. 278=1935 A. 238. 
But see 1935 C. 816. So also where no order 
was passed by the Court on an application 
and where the proceeding itself was withdrawn 
without the Court considering the pleas raised 
by the party. 158 I.C. 891 = 1935 M. 786. 
See also 1939 L. 168 = 41 P.L.R. 635. Nor where 
the original decree-holder had ceased to prose- 
cute his application and the assignees did not 
present a fresh execution application under O. 
21, R. 16. 1935 L. 966. Where after the 

execution application has been registered a 
notice is issued to the judgment-debtor under 

0. 21, R. 22, but he is absent and fails to object 
to the execution on the ground of limitation, 
and the execution petition itself Is dismissed for 
default, the judgment-debtor is not barred by 
constructive res judicata from raising the question 
of limitation in a subsequent application. *59 

1. C. 637 = 39 C.W.N. 1206=1935 C. 664. See 
also 39 C.W.N. 583=156 I.C. 604=1935 C. 
306. Judgment-debtor having waived pro- 
clamation is barred from objecting to absence ol 
attachment after several adjournments. 139 
I.C. 866; 1928 M. 203; 193° M - 4 , 4 = ,2 ° 
I.C. 863 y 1930 M.W.N. 729. Omission to 
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appear and settle terms does not bar a plea 
that property was not liable to attachment in ex- 
ecution. 46 M. 768 45 M.L.J. 346. also 1030 

L. 540 :( 1939 ) 2 M.L.J. 782 = 1940 M. 54 ; an 

order of at tachincntbcforc judgment maintained 
in spite of objections docs not act as res judicata 
in execution proceedings as to attachabilitv of 
property attached. 150 I.C. 213 1934 I,. 153 

See aha 1939 A. 202 : 1939 A. M.L.J. 51 . Omis- 
sion by judgment-debtor to object to the exe- 
cution being taken out for an excessive amount 
does not bar the same objection in later petitions. 
1929 M. 903. See also 1929 R. 172 ; 143 / Q 
78 . 3 = >933 N. 182. But a decree-holder having 
recovered by execution from judgment-debtor 
the amount stated in his execution petition as 
being due under the decree is precluded from 
putting fresh execution petition for further sums 
as being due under decree. 119 I.C. 223 (2) 
= 1929 R. 182. But an erroneous order recording 
adjustment passed without notice to parties does 
not bar a subsequent application for recovery 
of a larger sum as due. 142 I.C. 579 (933 s 

112. See also 1939 IWV.N. 718. A plea that 
an application lor setting aside an execution 
sale is barred cannot be set up bv the auction- 
purchaser at a late stag** of the proceeding. 48 
B. 638. Where no finding is given by a Court 
on an issue as to the jurisdiction of a Court to 
pass certain order which forms the basis of 
the execution proceedings, the question of the 
application of the doctrine of res judicata cannot 
arise in such a case. 159 I.C. 73c) 1935 \ 

250 (F.B.). Where- an objection petition in an 
execution proceeding is dismissed fe, r non- 
prosecution, there is no adjudication on the 
merits and it cannot be- res judicata. (>7 I.C. 

>>3 >923 8. 2i\~j . Also dismissal for default 

ol an execution application. 1929 B 217 
160 I.C. 835 4 j I LAV. 565 7 ' M.L.J. 490. 

But 144 I.C. 488 1933 L. (>97, where the 

Controversy was lx- tween the le-gal representatives 
o! the decree-holder and an alleged assignee of 
a portion of the decree regarding the right to 

execute the decree and where the previous 
application by the legal representatives was 
dismissed for default of appearance. See also 

, ‘ 3 , 38—1938 P. 816. An order passed 

>y he Court ex f.arte after notice duly served, 
binds the defendant on general principle of 

I s . J udutUa as much as a contested order. 37 

M. 46^=26 M.L.J. , 0 9 ; ,fi M.L.J. 83. 

p <0 45 B. 453 ; 44 B. 227 ; 1927 M. 149 ; 10 
• >07 , 1927 M. 813. An omission to object 
U,«hc execution application l>eing not in accord- 
i.c with law operates as res judicata. 1928 C. 

? 'I s ’935 A L J- 842-155 I.C.' 8 73 - 
r lui ,V 27 An order overruling the objections 
raised by one judgment-debtor whose property 
cs sought to lx- sold in execution does not opiate 

35 ‘.° P rccl,, dc the other judgment- 
debtors frdm raising a similar objection in a 
Mibscqucnt execution application as against 

710 A° P . y ‘ 1939 Fat - 4 ‘ — >938 P.VV.N. 

710. An order overruling the objections raised 

by one judgm cn ,. debtor whose properly is sought 

to be sold m execution docs not operate as r« 

35 '°- P rcc,udc ,hc other judgment- 
debtors from raising a similar objection in a 

subsequent execution application as against 

their property. ,938 P.VV.N. 710. A decision 


By the Executing Court that a certain house 
belonging to the judgment-debtor is exempt 

M n c a p a r T nt Undcr S - 60 (') Proviso Cl. 
{C) ' U 1 ’ Codc ’ °pcratcs as judicata in a sub- 
sequent application by the decree holder for the 
attachment of that house in the hands of the 
legal representatives of the deceased judgment- 
debtor. 40 P.L.R. 409— 1938 Lah. 608. Omission 
to object to assignment of decree by judgment- 
debtor after due notice and recognition ofassign- 
men by Court bars judgment-debtor from 

questioning assignment at later stage ior C < 
C.W.N. ,,,,3. Evcn where jud gm en, 3 - 7 deb t '„t 

wi h S , an< . Co ,r ' .proceeds with execution 
wi 1 intervening assignee substituted as decree- 

holder, the assignment, by implication, operates 
as judicata . ,935 R. ,74. The dismissal of 
an execution petition bars a fresh execution 
petition for a different relief if based on the 
same question of fact. 122 I..C. 579 

M. 404- As to effect of dismissal of an appli- 
lai.on for delivery after an order for delivery 
had been passed once, see 85 M.I..J. 305- , .A 

C ; 397 '933 M, 745 - The issue of noti cc 

lo legal representatives of deceased judgment- 

debtor under (). 21. R. 22 does not involve the 
question whether a particular property belongs or 
not to the deceased judgment-debtor and that 
question is not barred by rej judicata in later 
proceedings. 1928 M. 746 u.i 1 (• rir . 

8° M.L.J. 828 1931 M 303’ Where' an 
application is made a pending execution to 
bring on record a person as i| 10 legal repre- 
sentative ol the judgment-debtor and such 
person's objection for his being impleaded is 
dismissed, he can subsequently raise the plea 
that the execution is barred by limitation as he 
is not bound lo take ibis objection when lie was 
sought to he impleaded. 150 I.C. 947=11 
O W .N. 814 1934 8). 289. Where an objection 

to sale on the ground that the land was service 
inani and was not liable to he sold was dismissed, 
the same objection cannot be raised in subse- 
quent execution proceedings against some other 
items of the same survey number, even though 
a dricsion ol the Collector, was obtained in the 
meantime under the Madras Hereditary Village 
Officers Act that the land was service inarn land. 
* 4 ° LC. 779 1933 M. 130; 1938 N.L.J. 171 

(Proceedings in respect of appointment of 
village Patel). Order in execution proceeding 
regarding nature of land to be sold is not final 
and cannot operate as res judicata to a later suit. 

7 O.W.N. 1182 -- 1 93 1 O. 82. Where however 
judgment-debtor with full knowledge allows 
settlement of proclamation, and the sale, he 
cannot afterwards impeach the sale on the 
ground that the mortgagee has caused to be sold 
in execution proceedings properties which were 
not comprised in the suit mortgage and which 
could not therefore he lawfully soid. 40 CAV.N. 

42O ; 41 P.L.R. 524 1939 L. 556 (Sameness of 

subject-matter not necessary.) See aho 1938 R.D* 
883. An order allowing claim to rateable distri- 
bution becomes final when not appealed against 
or set aside otherwise, and principles ol re c 
judicata would apply to it. 1936 L. 891. The 
principle of res judicata must be applied wherever 
it is relevant, and a decision betw’ccn the parties 
in execution proceedings operates as res judicata 
in a subsequent suit between them. 158 I.C. 
io 59=37 Bom.L.R. 123=1935 B. 174. The 
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judgment-debtor’s omission to oppose the substi- 
tution of the assignee of a decree in place of the 
original decree-holder docs not preclude the 
judgment-debtor from questioning the rights 
of such assignee to proceed to execution of the 
decree by reason of any bar imposed by law. 
1939 R. 245=1939 Rang.L.R. 152; 60 C. 

1 181. 

Application of principle to other miscel- 
laneous procepdings. — Dismissal of an appli- 
cation to set aside an ex parte decree (not a suit 
within the meaning of the section) on the ground 
of non-servicc of summons would bar a subse- 
quent suit to set aside the decree on the same 
ground. 1 R. 500 ; 14 P. 439 ; 16 Pat.L.T. 
647=1935 P- 458. Where an application 
for setting aside an ex parte decree is withdrawn 
as being defective in certain formalities, a 
second application for tfie same purpose is not 
barred by res judicata by reason of the prior 
application having been dismissed. 152 I.C. 
974=11 O.W.N. 1639=1935 O. 35. Where an 
application to amend a decree has once been 
refused on the merits, the decision is conclusive 


between the parties, and no further applications 
would lie. 27 I.C. 300 ; 39 C. 265. See also 
107 I.C. 390= 1928 L. 244. It has however been 
held that a suit lies. 40 C. 541. Where in a 


proceeding under O. 22, R. 5, a certain person 
is for is not) held to be the legal representative 
of a deceased party the same question can be 
reagitated in a separate suit and is not barred 
by the rule of res judicata. 1924 L. 465 ; 1939 
L. 580--- 186 I.C. 145 ; 43 P.L.R. 16 ; 1939 L. 
560 J 1937 O.W.N. 782; 1936 A.L.J. 622 = 
163 I.C. 283=1936 A. 412 (28 A. 109, Foil, 
and 24 A.L.J. 546, Diss.). See also 1939 N.L.J. 
577 ; 1 94 ° N. 99. A construction placed on 
particulars of decree by the trial Court is not 
res judicata in execution of the decree of appellate 
Court which confirmed the decree of the trial 
Court but did not discuss or refer to the meaning 
of those words. 14 L. 591 = 1,1.2 I.C. 408 = 
'933 l- 35 2 - Where an application under 
S. 1 5 1 , to set aside a compromise decree was 
summarily dismissed on the ground that such 
relief could not be given under S. 151, a suit 
for setting aside the decree on the ground of 
fraud is not barred. So also the rejection of 
an application for review. 1930 O. 112; 5 

P- 27<». A question at issue between the parties 
once heard and finally decided, binds the parties 
at subsequent stages of the same suit, under 
general principles of law, though not under 
*'• 48 C. 499 40 M.L.J. 423 ; 94 I.C. 313 
1926 O. 420; 122 I.C. 724; 1930 1 >. 260" 
• 93 ° O. 378 (F.B.). Dismissal of a petition 
owing to failure of petitioner to produce evi- 
dence in support of the facts alleged in the petition 
is a dismissal on the merits and so is binding 
on the Court as well as the parties. 1929 M 
404 Rejection of application for a rule does 
not bar Court from granting a rule on a subse- 
quent occasion in interest of justice. 161 I f 

“ 1 936 P : 11 9 - A dismissal of an appli’ 
ration on the ground that it was not accorn- 

£ vaka, a«nam a does not opera™ 

m a su ^ uent application in 
respect ol the same subject-matter. ir. 2 to 

15* I.C. 974 (Application withdrawn as defective 
C. C. M .— 52 


in certain formalities. Failure to raise the 
plea of non-transferability by the mortgagors 
in the suit before the passing of the decree does 
not prevent him from raising it in execution. 
48 A. 385. The validity of an order made at 
one stage of litigation unless forthwith challenged 
by an appropriate proceeding in a superior 
tribunal is conclusive between the parties and 
cannot be questioned or collaterally attacked 
at a later stage. 70 I.C. 6 = 34 C.L.J. 415 ; 
42 I.C. 392;' 39 C.L.J. 251=81 I.C. 527*; 
138 I.C. 103; 150 I.C. 735 ~ J 934 L. 416. 

See also 1934 M. 292 ; 8 L. 477 ; 144 I.C. 978 
= 1933 O. 207. The doctrine of res judicata 
cannot operate in respect of an assessment to 
tax made by an Income-tax Officer. The 
Income-tax Officer is not a Court, and therefore 
the doctrine has no application. His assess- 
ments are, however, final unless they can be 
re-opened under some provision of the Income- 
tax Act. I.L.R. 1938 M. 183=1938 M. 148 = 
(1938) 1 M.L.J. 130 (S.B.). Question of title 
to property decided by Civil Court cannot be 
raised again under S. 4, Provincial Insolvency 
Act . 38 P. L.R. 757=163 I.C. 520 ; see also- 

1940 M. 564= (1940) 1 M.L.J. 647 ; 193O A.L.J. 
878 ; 1937 A. M.L.J. 77 ; finding of Court in 
insolvency proceedings that secured creditor 
has relinquished his security lor benefit of 
creditors is res judicata and cannot be agitated 
afterwards. 14 R. 529=164 I.C. 1061 = 1936 
R. 393. Where an application under S. 22 
of the Insolvency Act is dismissed on the merits, 
the same issue cannot be once again raised in 
the ordinary Civil Courts. 39 A. 626 ; 41 A. 
378 ; 63 M.L.J. 778 (under Ss. 4 and 54 of the 
Provincial Insolvency Act). 39 A. 626 ; 41 

A. 378 ; 1933 N. 373. Insolvency proceedings 
are not suits within the meaning of S. 1 1 . Where 
in an application in insolvency the Court decided 
that certain persons were not parteners a subse- 
quent suit for determining that those persons 
were partners, is not barred by res judicata. 37 
C.W.N. 390=1933 C. 673. See also 190 I.C. 
537 > 94 ° C. 225. A finding of the Insolvency 

Court that a certain person is not a partner of 
the insolvent firm docs not operate as res judicata 
against a creditor of that firm, when the decision 
Was neither sought for nor opposed by him 
or by any one under whom he claims. The 
fact that the decision is binding upon the Official 
Assignee docs not make it binding upon each 
and every creditor. 'I he Official Assignee docs 
not represent the creditors for all purposes in 
insolvency proceedings. In many respects his 
interest and that of a creditor may be in conflict. 
1940 C. 225. But wherein a proceeding between 
Official Assignee and third person it was found 
by insolvency Court that a certain firm was a 
branch ol the insolvent firm, and the decision 
was necessary for the question before it and was 
upheld by High Court on appeal, it was held 
that the decision operated as res judicata 
between the parties. 14 R. 652. But in a 
petition for adjudication, questions as to title to 
property as between the debtor and others 
cannot ipopcrty arise for determination, and 
a decision at that stage cannot be regarded 
as a final determination. 156 I.C. 537 = 42 
L.W. 7 = 1935 M. 634. As to partition proceed- 
ings in revenue Courts, see 130 I.C. 382. Where 
a revenue suit is instituted for ejecting the 
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tenants and this is the only jurisdiction exclusively 
vested in the Revenue Courts, that Court cannot 
determine the question of title in that case and 
its decision therefore cannot operate so as to 
prevent the Civil Courts from entertaining the 
subsequent suit, which involves the question of 
title. 1935 L. 739. As to different application 
in Revenue Court regarding same subject-matter, 
see 15 L.R. 361 (Rcv.) = i8 R.D. 331. See also 
195 I.C. 1101 = 1941 A.W.R. (Rev.) 879; 
1941 Cal. 574. As to the effect of pro- 
ceedings for t lie correction of revenue papers 
in a subsequent suit, see 14 L.R. >7 (Rev.) 
= 17 R.D. 23. The principle of res judicata 
is applicable to proceedings taken under the 
U. P. Land Revenue Act. 14 L.R. 298 (Rev.) 
= 17 R.D. 418. See also 14 L.R. 147 (Rev.) 

17 R.D. 232. See also 1941 A.W.R. (Rev.) 
723=1941 O.A. 625=1941 R.D. 723; 1938 

OAV.N. 1267=1939 O. 17 (Decision of Settle- 
ment officer) ; 1939 O. 73=>939 O.W. 

N. 89 (Findings of Deputy Commissioner in 
an executive matter in proceedings under S. 
30 Ag Oudh Rent Act). 43 CAVA. 1046 (Order 
under Bengal Tenancy Act, see. 26 — Effect on 
question of status of tenant). I'hc decision in 
qabiz ghair qabi j proceedings cannot operate as 
res judicata , when the parties are not present and 
no issues arc struck. 1936 R.D. 44. An order 
by the Assistant Record Officer passed in the 
course of revision of records declaring a parti- 
cular person .as an occupancy tenant, does not 
operate as res judicata in a subsequent suit to 
eject that person as a non-occupancy tenant. 

1935 R-D- 4° 7- In proceedings for demarcation 
of areas and fixing rent in the course of mutation, 
defendant claimed exproprietary rights, but they 
were disallowed. Subsequently when the land- 
holder sued to eject him, held, that the disallow- 
ance of his claim in prior mutation proceedings 
did not operate as res judicata but that it was a 
distinctively relevant fact. 18 R.D. 380=15 
L.R. 681 (Rev.). W here application for muta- 
tion has been dismissed, fresh application under 
S. 34; L T . P* Land Revenue Act, on same grounds 
and in respect of same succession or transfer is 
not maintainable. 18 R.D. 711 (i)=i6 L.R. 
104 (Rev.). The decision on a question of 
title, in proceedings under the I and Acquisition 
Act, to apportion compensation payable, does 
not operates as res judicata. 20 M. 260. See al\o 

12 C. 484 (P.G.) ; 66 I, A. 145= I.L.R.(i939) A. 
4 f >° (1939) 2 M.L.J. 98. (P.C.) ; 21 P. L.T. 277 
= '94° P- 438 : 1939 66; 34 C. 466 ; 45 M. 

320 — 43 M.L. J. 78 ; 56 B. 50. An order in a 
claim case, on the validity of a wakf is not 
rse judicata in a suit between the same parties, 
in which the property in dispute is not the same 
as that in the claim case though both were 
included in the wakf. 44 C. 698 -37 I.C. 887. 
A decision in a previous proceeding lor letters 
of administration, negativing the claim of A 
as heir of the deceased, arrived at after hearing 
full evidence, bars a subsequent suit by A for 
declaration that she is the heir of the deceased. 

1 R. 258; 36 CAVA. 583=164 I.C. 743 = 

1936 R. 401. The finding of a Court under 
the Succession Act with regard to the genuine- 
ness or otherwise of a will is conclusive and 
operates as res judicata against the parties affected. 
(1914 Bom. 8 (F.B.), Foil.). 161 I.C. 47=1936 


Pcsh. 39. See also ( 1937) 1 C. 400 (decision on 
construction of will). An order passed after 
contest in a probate proceeding is res judicata 
in any subsequent proceeding of any sort against 
the caveators who contested it as also those who 
had an opportunity of putting forward their 
objection. 46 M.L.J. 383. Arc also 57 I.A. 24 
= 5« M.L.J. 171 (P.C.) ; 36 CAVA. 583 = 
‘932 C. 634. But an order passed on compro- 
mise in such proceeding cannot operate as a 
bar to an application for probate of the same 
will. 51 C. 745. An order dismissing the 
application of a party to revoke the grant of 
probate is conclusive and operates as res judicata 
in subsequent proceedings. The unsuccessful 
party cannot therefore re-agitatc the matter by 
entering caveat in a subsequent application 
for a fresh grant. The fact that the grant had 
been revoked in the meanwhile at the instance 
of another person docs not remove the bar. 

1 he revocation ol a grant is not a revocation 
for all persons, and the parties who have once 
unsuccessfully attempted to get it revoked 
cannot come in again., 39 CAV.N. 1071. 
A decision given in a case under S. 37 of the 
Agra Tenancy Act that certain land is ancestral 
land bars a subsequent suit by the defeated 
party for declaration that the land was separately 
acquired by his branch. 14 L.R. 141 (Rcv.) = 
17 R.D. 239. See also 1936 R.D. 568; 1936 
R.D. 457 ; 1937 R.D. 337. Proceedings taken 
under S. 77 of the Registration Act cannot 
operate as res judicata so as to bar a suit for 
specific performance. 54 A. 68. Word ‘ suit ’ 
in S. 1 1 includes also arbitration proceedings. 
41 CAV.N. 193=1. L.R. (1937) 1 C. 193; 
*937 L. 649. See also 42 P.L.R. 77 (efTcet of 
decree on award). 31 S.L.R. 55= 1937 Sind 
140; 1937 A. 289; 1937 N. 132. Objection 
raised before arbitration tribunal may also be 
res judicata in subsequent suit. 1932 L. 378 ; 
1926 S. 42 ; 1928 S. 20 ; 1930 S. 195 ; 1936 
I.. 865. See also 21 P.L.T. 343 (Award under 
Co-operative Societies Act in respect of a debt 
due to it.) It is difficult to sec why ail award 
filed under the Arbitration Act should not have 
the same force with regard to the question of 
res judicata as a decree based on award under 
Sch. II, C. P. Code. 42 CAV.N. 367. 

“ Former Suit.” — F or meaning of “ suit,” 
see 1930 1*. 588; 13 P.L.T. 793. A decision 
in proceedings for dispaupering will not act 
as res judicata in the case when the issue is before 
the Court as an issue in the suit, as the pro- 
ceedings for dispaupering is not a " former suit ” 
within the meaning of S. 11. 149 I.C. 1004 = 

•934 A. 323. An application to file an award 
under para. 20 of C. P. Code docs not bar a 
subsequent suit for recovery of the properties 
covered by that award. 147 I.C. 684 -iq3J 
68. The expression denotes a previously decided 
suit under Expl. I, and the same rule applies 
to appeals. 37 C.L.J. 184 7a LC. 59 1 J 
also 1937 M.YV.N. 299 1937 M- 544- 12 A. 

678 ; 12 P. 139=141 LC. 762=1933.1- 78; 

32 A. 67; 8 P. 107. Judgments coming into 
existence during the pendency of proceedings 
by way of appeal or revision arc not excluded 
from the operation of the rule of r« judicata 
if such judgments arc allowed to become final. 

59 M. 777 = 43 L.W. 189=1936 M. J90==7° 
M.L.J. 223. Therefore if a suit is decided 
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between the same parties by a Court establishing 
the title of one of them to the property in dispute 
and such decision has become final, the decision 
constitutes the question of title r« judicata, 
even for the purpose of an appeal or revision, 
from a decree in another suit between the same 
parties in another Court, though the decision 
relied on as res judicata has been given only 
after the decision appealed against or sought to 
be revised. 70 M.L.J. 223 = 59 M. 777 - 

A finding based on evidence in appeal on a 
ground different from that given by the lower 
Court would operate as res judicata . 58 B. 

544 = 36 Bom.L.R. 612=1934 8 -. 3 > 3 - Where 
there were two suits in the primary Court, 
decided by a common judgment but concluded 
by separate decrees and an appeal is preferred 
only in the first suit, while none is preferred 
from the decree in the second suit, the decree 
made in the latter becomes final and operates 
as res judicata so as to bar the appeal. 37 C.L.J. 

184=74 .I.C. 591 ; 1924 P- 823 ; 74 I.C. 583. 

So also in two cross suits for damages involving 
the same issue and ending in two separate judg- 
ments, decreeing the one and dismissing the 
other. 34 C.L.J. 281=64 I.C. 574; 74 I.C. 
583; 35 A. 187; 19 I.C. 76; 11 A.L.J. 214 
(where one appeal abates by reason of the death 
of the appellant); 2 II. 623 (where appeal 
from one decree dismissed). But if there is 
nothing prejudicial to the appellant in the 
decree from which no appeal has been brought 
which is not raised and cannot be set right if 
the appeal which he has brought succeeds die 
right of appeal is not barred by res judicata. 
45 A. 506 (F.B.) ; 87 I.C. 804=1925 A. 488. 

“ Matter directly and substantially in 
issue.” — The decision of an Issue is res judicata 
only when the issue arises directly and not 
incidentally having regard to the subject-matter 
of the particular suit or proceeding. 14 I*. 70 
= 157 I.C. 433 = >935 P- 3 ° 6 . See also 65 
C.L.J. 90 = 1937 C. 237. The expression 
“ matter in issue ” is distinct from the subject- 
matter and the object of the suit as well as 
from the relief that may be asked for in it, and 
the cause of action on which it is based and the 
rule of res judicata requiring the identity of the 
matter in issue will apply even when the subject- 
matter, the object, the relief and the cause of 
action arc different. 33 C.W.N. 876. See also 
•933 O- 535 1 37 Bom.L.R. 62=1935 * 3 > ; 

>937 M. 709; 45 C.W.N. 854. S. 11, docs 
not say that the entire subject matter of both 
the suits, should be identical. It deals with 
suits as well as with particular issues in the 
suits. II the particular issue raised in both the 
suits concerns the same parties then the bar 
provided in S. 1 1 would apply to that particular 
issue even though there may be other issues 
raised in the subsequent suit and other parties 
involved in those issues. Accordingly, an issue 
raised and decided in a previous suit between 
the plaintifT and some of the defendants would 
operate as res judicata in the subsequent suit so 
iar a* those defendants arc concerned, although 
that issue is raised with respect 10 the other 
defendants as well. 45 C.W.N. 420. An 
earlier decision that a particular Hindu family 
was not joint at a particular point of time, 


could not operate as res judicata in a later suit 
where the question is as to the jointness or other- 
wise of the same family, but at a point of time 
earlier than that to which the prior decision 
referred. 1941 A.W.R. (C.C.) 139=1941 O. 
W.N. 577. Before a matter can be said to 
operate as res judicata it is necessary, inter alia, to 
establish that the matter was directly and subs- 
tantially in issue in the earlier suit, and that 
it was heard and finally disposed of by the 
Court in the earlier suit. It is, of course, not 
necessary that before a matter can be said to 
be res judicata , it should form the subject-matter 
of a definite issue. If the Court can gather 
from the materials before it namely, the pleadings, 
the judgment and the decree, that that matter 
was directly and substantially in issue, and 
formed the basis of the judgment arrived at in 
the earlier suit, either expressly or by necessary 
implication, then the principle of res judicata 
would apply. It is difficult to lay down a hard 
and fast rule as to what matters can be said 
to be arising directly and substantially. 1 he 
Court can only look at the manner in which 
that particular matter is dealt with by the 
parties themselves, having regard to the course 
of die litigation, the conduct of the parties and 
the manner in which the Court itself has dealt 
with it. Where it is impossible to show for 
want of proper materials as to whether an 
issue was raised and heard and finally disposed 
of, or whether it formed the basis of the decree 
in the suit or that it was necessary for the Court 
to decide it, the plea of res judicata must fail, 
o Bom.L.R. 359 1938 B. 291. See also I.L.R. 

1938) Nag. 496=1938 N. 401 ; 1938 O.W.N. 
126=1938 O. 54 ; 17 P. 45 1 = >938 P. 306 

(S.B.). ; (>938) 2 M.L.J. 934. A matter 
constitutes a ground of defence only when it 
can be used for the purpose of resisting a 
claim. There must, therefore be a claim and 
a matter must be such as would defeat the 
claim cither wholly or in part. A bare as- 
sertion in a plaint is not a claim. It becomes 
a claim when the plaintifT prays expressly or 
impliedly for the Court’s decision upon it, or 
if the defendant treats it as such by 
dcny)ng it and inviting the Court’s decision 
thereon. A.I.R. 1941 Cal. 574. The matter 
in dispute should have been put in issue and 
then decided. 62 M.L.J. 221 = 1932 P.C. 50 
= 36 C.W.N. 365 (P.C.). See also 56 C.L.J. 
369. It should have been put directly in issue. 
60 C.L.J. 324=1935 C. 256. The word “ directly” 
seems to be used in contradistinction to the 
words “ incidentally ” and “ collaterally.” The 
words “ substantially ” means “ in efTect though 
not in express terms.” 25 C. 136; 1939 P. 

519 ; 17 P. 180=1938 P. 444 ; 1937 C. 237 ; 
45 LAV. 531 = 1937 M. 1 14 (Adverse finding on 
unnecessary issue); 39 P.L.R. 189. In a rent 
suit by a landlord against a tenant, there being 
no dispute as to the relationship of landlord and 
tenant, or as to the rate of rent or of the period 
in arrears, an Issue as to whether the landlord 
has included in the suit all the plots of land 
covered by the jamas in question, is only an 
incidental or collateral issue. 62 C.L.J. 517 = 
1936 C. 772. But the relationship of landlord 
and tenant is the very foundation of a decree in 
a suit for rent and therefore when such a suit 
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has , bcc r n decreed the Courts must proceed 
on the footing that it was a matter necessary 
to be determined and in fact determined in the 
earlier rent suit. 165 I.C. 623=17 P.L.T. 
633 -1936 P. 556. See also 1939 I>. 519 ; 1939 
P 633 ; 1936 P. 51 1 ; fQ37 M. r )44 ; (,937) 
1 . l.L.j. 233 ; 41 C.W.N. 149. The dismissal 
°* a suit which was primarily one between a 
landlord and tenant, does not bar a subsequent 
suit based on title, the plaintiff claiming the 
second rights, as against the defendants, 
which it was not possible to raise in the prior 
suit. 155 I.C. 7 37 Bom.L.R. 62 1933 p 

131. A decision on a point not substantially in 
issue in a suit cannot operate as res judicata. 
17 I.C. 860. See also 1926 P.C. 63 30 C \V \ 

673 : 96 I.C. 625; 1940 R.D. 47, 

A.\N .R. (B.R.) 254 (Clause of action different). 
50 M.L..J. 136 (P.C.) : 7 Pat.L. 1 . 150 1926 P. 

87 , 48 A. 17 ) 1926 C. 1228 ; ibid. ", 13 ; 1*^27 
P». 145. (Case-law reviewed) ; 1933 <^, () 

Under Expl. III. the matter must have been 
alleged by one party and either denied or 
admitted by the other. 6 A. 3.^8 ; it does 
matter whether the cause of action is the same 
or different provided the matter directly and 
substantially in issue, has been directly in issue 
in a former suit between the same parties g 

!’• . 772 . Bn' i |l I.C. 73} 1933 R. ,06. 

H irst suit for rent, second suit for damages 
for use and occupation) ; .38 C.L..J. 145 {7 

CAN.N. n.}4 (Question of abandonment of 
boldine in the second suit after the termination 
of the earlier suit). In order to see what was in 
issue in a. suit, or what has been heard or decided 
the pleadings and the judgment must he looted at and 
not merely the decree. 37 I.C. 671 n \f 1 

"7. ; Y I.C. .4CX..J. 5 ,Vc 

' 9'9 P. 393 < 21 A. 2", 1 ; 16 C. 173; 2.1 

A W R */ u'ii N, ‘ ' 33 ( 1 See also 1940 

AAN.R (H R.) 249 ; 1940 A.W.R. (B.R.j 

' i * * * 5 ° c G ' .i 5 * ' 9 " / <J 34 O. 265. If a question 
was directly and substantially in issue in the 

prev'ous case it will operate as re< judicata though 
dec i dr (l nrt other grounds as well. jj |( • 

15 Luck. 545=1940 O.W.N. 391 ~ 10. 10 O. 27V 

dreid' f Crt a " fr '' ,n '' ,l in former suit were 

1 tided against plaintiff, yet eventually decision 

res >: M C< ° n ° nc issuc on, V »»«<* bar of 

161 n °r apply * a * *° °*I»cr issues. 

’■ I.C. 63 ,936 pesh. 6 , . For a matter 

ih'it -in 1 l5SUC Uf ? c cr lf * it is not necessary 
hat an express issue should be framed on it 

but n is sufficient if a decision about it is necessary 

8 7= -8 cT'. ' J L "r ** S* I C - 2 5 ® * 53 2 
R 3 ii ' 9 6 ; 1 59 I.C. 45-1035 

5 * i;8. Hut see 62 M.L.J. 221 (P.C.) Or 

ar/.i a mr d .-‘ n I,IC P lc , adin K s and decided after 

a orevin S 1,3 ' 55 * I he decision in 

a previous case on an issue which did not arise at 

a t cannot operate as r« judicata in any subse- 

when T',\ 43 I C - 754 '? L * 524 . As to 

r . 4 dcCLSIon on an irrelevant issuc. can 
•P'ratc as res judicata, see 102 I.C. 28 (2) ; 1927 

i N qq- 7 6 M = , ° 3 , C - * o; 33 Bom.L.R/ ; 3 o 3 ; 

_p 37 f M - ,, . 4 ; Finding on question not ncccs- 

ry for decision of former suit, and not forming 

basis of decision would not be res judicata. 1936 

Isir'r ’ /H?^ia G V 733 'i Especially where appel- 

« Court held that the question did not arise 

at all m the former suit. 165 I.C. 213=17 


P.L. I 677. It is the matter in issue and not the 
subject-matter of the suit that forms the essential 
test of re f judicata, n B. 2^ • 102- O . . 

8n I.C. 282 ; 63 C. 550. Matter i„ itaufln 
sin need not be m issue in appeal. 4 A.W.R. 

i f- 153 497-1935 A. 26O. A suit 

relating to a % share in property covered by a 

deed of gift is not barred by ,« judicata ' by 
reason of a previous litigation relating to \ share 
retained by the donor, when the cause of action 
is distinctly different and the questions involved 
in the suit were not substantially and directly 
m issue in the previous suit. 11)36 R.D 27-, 

' 93 ® O.W.N. 582. Where the toertl” 
u hether a particular sale-deed was a valid 
docuim-nt was directly and substantially in issue 
! n ,hc . P^vious suit, the decision of the issuc 
is res judicata though the property involved in 
•he subsequent suit is different from the one 
Uhieh was the subject of the prior suit. A 
5'5 : \ R 0 ; 106 I.C. 861 (2) 1928 N. M2. 

,. s ° wl » rr< - question decided is as to the 
validity o| an adoption. 8 M. 219- o I A 

-’«3 : '3 A. 33 : '3 B. 25 ; 24 A. . . J ; 30 A* 
47 ° • or a* "» 'be status ol one party in relation 
to the other, 172 I.C. 894 ,934 S. ,,2. 

jee 1 men l suit in respect of certain items— 

Defendant s plea that v illage is an unsettled 

a\c occupancy rights — 
Courts decision negativing the pleas without 
deciding whether the village is an estate is no 
bar i«» the plea of orrupancy rights being raised 
in subsequent usit in respect ol other items. 
2q LAN. 760 1 19 I.C. 377 1929 M. 529. 

• re also 13 R.D. 1 t j. Where pending a suit 
for a certain share in an estate the estate is 
partitioned by Collector and six estates are 

formed before the suit is decreed, a Ircsh suit 
for distribution of decreed share to newly formed 
estates is not barred. 1934 p. 515. Landlord 
and tenant— Suits for ejectment and rent — 
Dismissal on ground of no relationship— Subse- 
quent suit for possesion of title — If barred. 1 r ,9 

I.C. 515 61 C.L..J. 366 1935 C. 607. Rent 

suit — Decree on basis ol agreement as to amount 
-If res judicata as to rate of rent. 1935 C. 
766. Dismissal of suit on promissory note by 
assignee against the promissor and the assignor 
bars a second suit lor damages by assignee against 
the assignor. 4 Lurk. 603 1929 O. 172 (K.B.). 

The bar of res judicata cannot he evaded by 
claiming some more reliefs in addition to those 
claimed in the first suit. 107 I.C). 674. Nor 
on the ground that the form of subsequent 
suit is different from that of prior suit. 157 
I.C. 302 1935 X. 156. A premature decision 

in former suit is not res judicata. 62 M.L.J. 

'77 193 2 233. A passing remark by a 

judge does not amount to a finding. 1932 L. 
232137 I.C. 296; I.I..R. 1936 N. 138=164 
I.C. 931 = 1936 N. 148. An unnecessary direc- 
tion as to the remedy to he resorted to by the 
party with reference to a particular claim 
would not operate as res judicata and the party 
may have resort to any other remedy that may 
be open to him. 40 CJAV.N. 341. 

Other Illustrative Cases: /lent suits. — 

179 I.C. 828. A rent decree is res judicata on 
the question of the existence of the relationship 
of landlord and tenant. 54 I.C. 763 ; 25 I.C. 

204 ; 10 I.C. 363; 60 C.L.J. 13 (Order of 

revenue officer under S. 105, B. T. Act, assessing 
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fair and equitable rent). This is so even if the 
decree is passed ex parte. 49 A. 658. Where 
in a previous suit by A agaiast B , it was Held 
that B was a tenant of A, a subsequent suit by 
B against A and C, a proforma defendant for a 
declaration that B is not a tenant of A but of C 
is barred. An incidental determination of an 
issue of title in a suit for rent is not a bar to any 
issue of title being raised subsequently. 34 
I.C. 123 ; 63 I.C. 762 ; 51 I.C. 356 ,20 C.L.J. 
135; 50 I.C. 598; 15 I. A. 97; 25 C. 136; 

25 C. 428. See also 30 C.W.N. 593 — 94 I.C. 
837 - ^26 C. 650; 21 P.L.T. 277. Dismissal 
of previous suit under S. 77, Madras Estates 
Land Act, by Revenue Court, on ground that 
relationship of landlord and tenant did not 
exist will not be res judicata in subsequent suit 
in Civil Court for having relative rights of 
parties adjudged. 1937 M.W.N. 189 1937 

M. 303. See also (1939) 2 M.L.J. 292 (Appli- 
cation under S. 20-A Madras Estates Land 
Act). The decision in a prior suit for rent docs 
not operate as res judicata in a later suit for 
declaration of title as between the parties but 
the prior decision can be taken into account 
as evidence. Go C. 1307 = 37 C.W.N. 924. 
See also 37 Bom.L.R. 62 1935 B. 131 (First 

suit as between landlord and tenant — Second 
suit on title.) But where the entire question of 
title to the property was directly and substantially 
in issue in the previous suit, as in the case where 
the tcnanlscts up his own ownership, denying 
that of the landlord, the decision will operate 
as res judicata. 12 I.C. 9 ; 42 I.C. 785 ( 2 ). 
See also 85 I.C. 804=192=; C. 1004 ; 21 P.L.T. 
a 77 ; '939 A.W.R. (B.R ' 43 = 1939 R.D. 174: 
1938 N. 195 ; 40 Bom.L.R. 359 — 1938 B. 291 ; 
(1938) 2 M.L.J. 934; 1938,1*. 359; 147 i.C. 
io 55 '934 P- 282. If the question of title 
thus substantially in issue in the former suit had 
been decided, the decision will operate as 
res judicata in a subsequent suit for rent for 
a subsequent period. 1 C. 202 ; also 24 A. 
112. II an issue as to the nature of the tenure 
held by the defendants was directly raised in 
the previous suit for rent, the decision on 
the point will operate as res judicata in subse- 
quent suits for rent. 25 C. 136; 14 M.L. I. 

379 i *3 M. 287 ; 26 B. 25 ; 30 M. 510 ; 30 
/• O. 335; see also 14 L.R. 867 

(Kev.) Where a previous suit for enhancement 
of rent was decreed in spite of the defendant 
setting up a permanent tenancy the decree is 
not res judicata in a subsequent suit for ejectment 
in winch the same claim is set up by the defen- 

dant. 8 L 573 = 52 M.L.J. 66 3 (P.C.). When a 

recurring liability is the subject of a claim 
previous judgment dismissing the suit upon ’the 
findings which fall short of going to the verv 
root of the title up m which the claim r.sts. 
cannot operate as res judicata. 11 A. :aP 
flho 54 B. 162 ; 27 A.L.J. 1257 ; 1930 ]>.' 585. 

A decision in a suit lor rent relating to a certain 
penod will be jwlicata in subsequent suit 
for rent for a later period unless the matter in 
W " peculiar to that particular ye Jr 
J934 M. 363 4 o LAV. 656. See also 65 M > L I 

^‘ 7 933 M. 925. A rent decree U not L 
juduata as to the rale of rent or as to the area Pol 
uhuh the rent is payable but only as to the amoi^ 


due for the years for which the suit was brought. 
68 I.C. 298 : 1923 C. 282 (2) ; 3 O.W.N. 313 

(Sup.) = 98 I.C. 77=1927 O. 32. (It is, how- 
ever, good evidence on these points. 47 I.C. 
173; 1922 P. 213.] But if the Court deter- 
mines them it is binding on the parlies in a 
suit for rent for subsequent years. 43 C.L. 
J. 116 = 94 I-C. 844=1926 C. 672. The 
question of rate of rent is a necessary issue in a 
suit for enhancement of rent and the Court’s deci- 
sion thereon is res judicata in a subsequent suit 
for rent, in which the same question is at issue. 
59 I-C. 752. See also 1941 O.A. 30=1941 OAV. 
N. 30. This is so even if the decree is passed 
ex parte. 91 I.C. 380=1926 C. 767. But the 
question whether defendant is occupancy or non- 
occupancy tenant is not a necessary issue in suit 
by landlord for enhancement of rent. 193.3 
R.D. 407. A decision in a suit by ryot to set 
aside a distraint on the ground that the tender 
of patta is not proper operates as res judicata 
on the point in a subsequent suit for rent. 45 
M.L.J. 199. Where after the dismissal of a 
suit for rent, a subsequent suit by the tenant 
for a declaration of his rights was decreed and 
a suit was thereupon filed for the apportionment 
of rent, held, that the previous rent suit operated 
as res judicata. 35 C.W.N. 46. Order regarding 
rate of rent in one fasli is res judicata regarding 
a subsequent fasli. 1932 M.W.N. 639. See 
also 1941 O.A. 30=194* OAV.N. 30. Dis- 
missal of a suit for rent does not bar a subsequent 
suit for damages for use and occupation. 144. 
LL’. 734= *933 R- >*6. A decision as to the 
nature of possession held by a party, in a prior 
suit, operates as res judicata. 46 M. 525 = 43 
M L-.J- 737- See also 57 I.A. 208 (P.C.) : 
18 R.D. 449=15 L.R. 558 (Rev.); 18 R.D 

L.R. 537 (Rev.). Suit for rent by 
landlord against tenant— Plea of partial dis- 
possession and suspension of rent— Decision 
negativing plea— Subsequent plea in later suit 

• An cV barrcd , by TeS , j ud,cata - 40 C.W.N. 

166 Where a claim of a third person based 
on a mortgage is disallowed, and also his suit 
lor a declaration of his mortgage rights is dis- 
missed, he cannot enforce by a regular suit his 

Mil T dC c th ? mortgage. 44 M . 268 = 40 
M.L.J 7. See also 194, C. 512 ; suit by heirs 
against widow for possession dismissed for non- 
payment of dower debt ordered by Court to be 
paid by Plaintiff to Widow. Second suit for 
possession by the heirs is not barred. 47 A. 
2^0. I irst suit by auction-purchaser to set 
aside order of redehvery undcr Q . 2I , R , OI 

ri Cod f c » dwmuscd. Subsequent suit for 
partition of the judgment-debtors’ share not 
barred. 49 M. 596 = 50 M.L.J. 681. Where 
a reversioner brought a suit for a declaration that 
an adoption by a widow is not binding on him and 
got a decree, the question of relationship is 
res judicata in a subsequent suit for a declaration 

, f a , o* tF ,rt i^ >y hcr ,s not binding on him. 59 
°°?- Dismissal of a suit to declare an alienation 
by a widow was not binding on the reversioner is res 
ludicata in a subsequent suit by the reversioner 
lor possesssion after the death of the widow. 59 
I.C. 946. See also 1925 M. 1270. But the 
decision in a suit against Hindu sons on a mort- 
gage executed by their father upholding the 
mortgage cannot operate as res judicata in a 
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suit by the sons of the defendants in the former 
suit (grandsons of the alienor) to set aside 
the mortgage. 43 L.W. 677=1936 M. 488 
= 70 M.L.J. 627. The dismissal of a prior 
suit by the plaintiff’s ancestor for chur right 
in a river on the ground that it formed part 
of his estate, bars the subsequent suit for establish- 
ing his right of fishery in the said river. 1927 C. 
403. Where a suit for possession of certain 
parts of a permanent holding was dismissed on 
the ground that the plaintiff was not entitled 
to the tenure a subsequent suit for recovery 
of certain other plots alleged to form part of 
the same tenure is barred by res judicata. 37 
C.W.N. 810=1933 C. 879=147 I.C. 719. A 
previous decision between the parties regard- 
ing the ownership of a wall in dispute is res 
judicata in a subsequent suit for injunction 
regarding the wall and for possession of the 
strip of land, and a decision of the survey officer 
with regard to the boundary given in the interval 
cannot prevail against the previous decision. 
36 Bom.L.R. 502= 1934 248=152 I.C. 60. 

The decision in a suit based on a possessory right 
is no bar to a subsequent suit on title. 16 I.C. 
431. Hut it has been held that the decision in 
proceedings under S. 9. Specific Relief Act, 
operates as res judicata so as to bar a subsequent 
suit between the parties on the question of 
possession. 60 C. 1171=37 C.W.N. 1148 = 
1933 C. 9 2 3 - See « /l0 >936 M. 287. Where 
on the deatli of the previous holder of an estate 
an application was presented by the appellant 
for mutation of his name in place of the deceased 
and the appliration was based on a valid adop- 
tion of the applicant but the application was 
rejected and subsequently a suit was filed against 
the applicant challenging the validity of his 
adoption. Held, that the order rejecting the 
application did not operate as res judicata as 
the validity of adoption was not considered 
and decided by the Court during the proceeding 
on the application. 159 I.C. 437=1935 C. 
716. In a previous suit the question of validity 
ofwakfwas raised and decided on the admission 
of parties to the suit and on other matters into 
which the question of the validity of wakf did 
not directly, but incidentally enter. In a 
subsequent suit the validity or wakf was in issue 
and it was held that the decision in the previous 
suit did not bar its decision in the subsequent 
suit. 1935 C. 792 = 40 C.W.N. 174. 

Heard and decided.” — To support a 
plea of res judicata there must be a point in 
issue. 1936 O.W.N. 717=164 I.C. 466; $e 
also 1937 O. 246; (1937) 2 M.L.J. 666; 1937 
R. 421. Where a decision between the parties 
was considered by the Court and declared not 
to be res judicata, the latter decision, even if 
erroneous in law, operates as res judicata. (19 
C.W.N. 1280, Foil.) 39 P.L.R. 117=1937 Lali, 
649. An award in rcsncct of a certain 
transaction is barred under S. if, by a 
decree passed in a suit in respect of the 
same transaction, even though the decree is of a 
subsequent date to the date of the award. 3g 
P.L.R. 117=1937 L. 649. See also 1937 S. 157; 
and the matter in issue must have been heard 
and finally decided. 45 C. 442 ; 21 M.L.J. 
57 ; >930 O. 465; 52 A. 901 = 1930 A.L.J. 
I 5 2 4 = > 93 > A. 99 ; 36 Bom.L.R. 694=1934 B. 


329 i >935 A.L.J. 279. See also 1938 M. 193 
= (1938) 2 M.L.J. 434; 1938 B. 291 ; ,939 

L. 414. If an advocate for a plaintiff merely 
asks for an adjournment on behalf of his client, 
and; on an adjournment being refused, takes 
no further part in the proceedings, the plaintifF 
cannot be held to have appeared within the 
meaning of O. 9, C. P. Code, and the dismissal 
of the suit in such circumstances falls within 
the purview of O. 9, R. 8, C. P. Code, and does 
not operate as res judicata. 44 C.W.N. 576. 
An order is not final until the time of appeal 
has lapsed or till the appeal has been finally 
decided. (48 P.R. 1916, Appr.) 40 P.L.R. 
128=1938 L. 232. Where the appellate Court 
has expressly refused to decide the ease on the 
merits, there is no res judicata. 159 I.C. 419 = 37 
P.L.R. 378= 1935 1 " 686. Nor where suit 
was rightly dismissed as being premature. 1935 
L. 974. Previous judgment upon merits after 
hearing some evidence on both sides though 
in plaintiff’s absence is res judicata. 1928 C. 
271 (2). Where a transaction was incidentally 
referred to in a suit in the Court of Small Causes, 
and it was not finally decided, a subsequent 
suit raising the same is not barred. 5 R. 527. 
See also 44 C.W.N. 1099 = 72 C.L.J. 99.' So 
also a matter expressly left open by the parties. 
48 A. 34; 96 I.C. 302; 1931 P. 1 = 130 I.C. 
785; >35 I C. 843=1931 A.L.J. 1076. Also 
where the plaintiff is referred to a separate suit 
against one of the defendants on the ground 
that the claim against him cannot be enquired 
into in the same suit. 146 I.C. 487=1933 M. 
868. See also 42 P.L.R. 707=1940 L. 1. So 
also where in previous suit the question to be 
considered in the subsequent suit was not raised 
or could not be raised and decided having 
regard to the form in which the parties to that 
case were arrayed* the judgment in that suit is 
not res judicata. 158 I.C. 656=1935 C. 641 ; 
1941 C. 289 ; 1941 C. 449 (finding without 

issue being raised on the point) ; 1938 P. .144 ; 
*937 C. 741 (issue raised but not decided). 
*937 M. 7°9 (* ssuc raised but not decided by 
appellate Court). It is sufficient if the decision 
in the previous suit impliedly decides the point. 

40 B. 210; 23 M.L.J. 740; 54 I.C. 952=24 
C.W.N. 223; 1928 I.. 888=113 I*C. 120. 

In order to ascertain what matter was heard 


and finally decided, the pleadings and the 
judgment should be examined. 2 P.L.J. 159 
= 38 I.C. 211 ; 37 I.C. 674=14 A.L.J. 1 1 7 1 . 
See also 1941 L. 169 ; 1938 B. 291 ; 1927 B. 
145. (Case-law reviewed). 10 P.L.T. 630. 
The refusal of a Court to try extraneous issues 
in a case docs not bar a subsequent suit. 36 
I.C. 650. The party who is sought to be affected 
by the bar of res judicata should have notice of 
the point which is likely to be decided against 
him and should have an opportunity of putting 
forward his contentions against such a decision. 
46 M. 768=45 M.L.J. 346; 119 IC. 829 = 
1929 P. 338 ; 52 A. 1024=1930 A. 699 ; 1930 
M.W.N. 729=128 I.C. 455- Where ,n a P" or 

suit for possession and future mesne profits, 
the Court did not purport to decide the question 
of future mesne profits, a subsequent suit for 
mesne profits pender, ti lite is not barred. 40 A# 
292 ; 41 M. 188 = 33 M.L.J. 699 (F.B.). Set 
also 30 M.L. J. 326 ; 1929 P- 6 78 ; 58 C. 1040 ; 
46 L.W. 676 = 1937 M. 879. But it has been 
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held by (he Bombay High Court that where the 
decree is silent as to the claim of future mesne 
profits it will be taken to have been rclused 
and a separate suit will be barred by lLxpl. 
to S. 1 1 . 44 B- 654 - But see C. 1 040- Deci- 
sion of a point on the ground of limitation only 
and not on the merits does not operate as res 

judicata. 73 I-C. 705= >923 L - *5® ( 2 ) *» " b 

I.C. 142 = 1929 M. 687; 139 I-C. 375- Dis- 
missal for technical defect does not operate as 

r« judicata. 63 I.C. 344 5 >9 A.L.J. 706 ; 1929 
L. 598 ; 1934 O. 491. Dismissal for default 

does not operate as res judicata. 24 I.C. 480 = 

12 A.L.J. 91 1 ; 41 I.C. 905 (Cal.) 24 I.C. 17 ; 

54 I.C. 789 ; 2 P. 739 ; 39 B. 41 ; 16 C. 98 — 

15 I. A. 156 I 24 B. 251 ; 1929 B. 217 ; 30 Bom. 

L. R. 1089 ; 187 I.C. 865 ; 5 > L.W. 668=1940 

M. W.N. 404; >34 DC. 1 1 7 > ; >932 L. 643. 

See also 12 P. 179=144 I.C. 59= >933 P- 208. 
(Dismissal of application for amendment ot 
decree for failure to file process forms). Nor 
dismissal under O. 9, R. 3, 85 I.C. 509=1923 
O. 337 ; See also 44 C.VV.N. 576. Nor rejection 
of plaint for non-payment of deficit Court-fee, 
after remand. 40 C.W.N. 1390. Nor dismissal 
lor misdescription of suit property. 1925 L. 
193. See also 1937 A.L. J. 280=1937 A. 401. 
Nor dismissal for non-joinder or misjoinder of 
parties, or multifariousncss. 43 Nl.L.J. 572 ; 

24 I. A. 50 ; 8 A. 282 ; 1927 C. 794. See also 
146 I.C. 487 1933 M. 868; 1939 Sind 367; 

37 Bom. L.R. 62 1935 B. 131 = 155 I.C. 7; 

167 I.C. 274 1937 O.W.N. 239 ; 1935 M. 696. 

Also dismissal for want of jurisdiction. 5 B. 
48=7 LA. 18 (P.C.) ; 1934 O. 449. Also 

dismissal lor want of cause of action. 118 I.G, 
711 1929 A. 844; 59 C.L..J. 328=1934 C. 

799. See also 1937 N. 146 ; 937 R. 324 ; nor 

withdrawal of claim suit. 1928 A. 689; 110 

I.C. 818 (2). See also 1939 L. 414 (Abandon- 
ment of claim by plaintiff) ; 1939 O.A. 425 

(Decision not on merits). Also dismissal for 
non-prosecution under R. 36 of Ch. X of the 
Calcutta High Court Original Side Rules. 38 
C.W.N. 1132. A matter must be regarded as 
res judicata if it is actually heard and finally 
decided in a suit even though the decree is 
passed ex parte. A.I.R. 1941 Cal. 574. 
Dismissal of suit on ground that plain- 
tiff wss not entitled to raise the plea on 
which suit was founded, without any inquiry 
into his title cannot be taken to be a decision 
that for all time and in all proceedings between 
the parties it must be taken that the plaintiff 
had no title. 43 L.W. 116=160 I.C. 753=1936 
M. 165. A dismissal of a suit under O. 17, R. 3, 
for want ol prosecution operates as res judicata 
in respect of the rights of the plaintiff to recover 
in a subsequent suit the property sued for in the 
first suit, io M. 272 ; 13 M. 510 ; 40 A. 590. 
Even in case of representative suit when conducted 
without any negligence. 38 l’.L.R. 809 165 

I.C. 808*1936 L. 385. Suit by a Hindu 
reversioner for declaration that a mortgage 
executed by a widow is invalid dismissed on the 
ground that plaintiff was not the reversionary 
heir— Subsequent suit by him after widow’s 
death for possession is barred. 49 M.L.J. 
142. See also 40 P.L.R. 59> : >938 L. 571 ‘ 
Uut see 1931 A. 21. Decision in prior redemption 
suit about the amount due to the mortgagees 


is res judicata in subsequent suit by one of the 
mortgagees for the amount due to him. 27 

A.L.J. 908=119 I.C. 97=1929 A. 814. Deci- 
sion on issue not necessary for disposal of former 
suit cannot be considered to be res judicata in 
a later suit, where the point involved arises for 
decision. >935 M. 551=68 M.L.J. 625. A 
statement by the judge in the judgment which is 
merely obiter and without which the suit has 
already been decided does not operate as res 
judicata. 1935 L. 9 6 =>57 DC- 8>G : 38 P.L.R. 
790=1936 L. 1 8. But set 17 P.L. T. 356- 
Award in respect of a certain transaction is 
barred under S. 11 by a decree passed in respect 
of the same transaction, even though the decree 
is of a subsequent date to the date of the award. 

39 P.L.R. 1 17. 

Heard and Finally Decided. — Where a 
question is already decided by a Judge, and 
the same Judge subsequently arrives at a contrary 
decision on the same question in the same pro- 
ceeding, the reopening of the question is barred 
by res judicata. 17 P.L.T. 756=164 I.C. 282 
= 1936 P. 447. Dismissal of suit filed under 
O. 21, R. 63 (which was really unnecessary 
as the attachment was withdrawn) on the ground 
that the matter came under S. 47, and without 
considering the merits, will not be res judicata. 
160 I.C. 835=1936 Pesh. 41. A subsequent 
suit for the same relief and on the same 
cause of action and between the same parties 
as a former suit is barred, being affected by 
the prohibition contained in Ss. 1 1 and 47. 
41 Bom. L.R. 497 = > 939 . B. 261. In cases 
where a will is in question, no decree or decision 
in proceedings to which the executors are not 
parties can be binding on any question or can 
obliterate the will. 1936 C. 585. 

Explanation V. — The legal effect of this expla- 
nation is that of treating the omission to grant 
the relief asked for in the plaint as equivalent 
to an express refusal and the claim thereto 
in a fresh suit as res juducata. 14 M. 328 ; 21 
C. 265; 21 A. 425. Expl. V to S. 11, C. p. 
Code, can be invoked only in respect of any 
adjudication, made by the Court. The fact 
that the plaintiff who, in the first instance, 
asks for a decree against the joint family property 
so far as the interests of the minor sons therein 
arc concerned, subsequently withdraws his claim 
as against them, can only bring the case under 
O- 23, R. 1, C. P. Code. The result of such a 
withdrawal is not to bring in the operation 
of the rule of res judicata embodied in S. 1 1 
but only to entail the statutory penalty enacted 
in O. 23, R. 1, itself | viz., that no fresh suit 
can be instituted against those defendants on 
the same cause of action. 1937 M. 718. Relief 
claimed but not expressly granted— Decree in 
prior suit substantially in favour of plaintiffs 
but the findings being against them — Appeal 
not preferred — Effect in subsequent suit ; see 
38 M.L.J. 374; 1927 M.W.N. 116=101 I.C. 
648. It refers to the case where several heads 
of relief independent of each other arc claimed, 
put in issue, and duly controverted, and one of 
them is neither granted nor refused. 12 B. 454. 
I'he granting of future mesne profiLs which the 
Court has a right to give or refuse is not such a 
relief. 15 M.L.J. 462 ; 32 C. 1 1 0 ; 21 A. 425 
(F.B.) ; 25 B. 115; 24 M. 681 ; 80 I.C. 710. 
Where the mortgagee claims a money decree 
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and in default of payment for sale of the mort- 
gaged property, hut is content to take a money 
decree, only, he could not sue again to have 
the amount paid by sale of the mortgaged 
property. 33- C. 849. See also 145 I.C. 373 

= •933 R- >58 ; >939 Sind 387 ; « 93 8 8. 231. 

Illustrative Cases. — The words “ relief 

claimed ” refer to a relief which the Court is 
bound to grant and not one which it is dis- 
cretionary with the Court to grant. (21 A. 
41 M. 188, Ref.) 1931 1 *. 1. Previous 


425 . . 

suit for certain properties — Statement by plaintiff 
that he would pay additional Court-fee if it was 
found that he was entitled to further properties 
Subsequent suit for further properties not 

barred. >926 M.W.N. 94=93 I c - *=23 L.W. 
415. Redemption suit — Claim for mesne profits 

Withdrawal of claim for mesne profiLs — 

Separate suit, if lies. 1926 C. 178: 25 A.L.J. 
425. In ejectment suit prayer for use and 
occupation referred — Subsequent suit after notice 

Question of damages cannot be gone into. 

104 I.C. 190=1927 P. 395. Mortgage suit 

Personal remedy asked lor in plaint — Decree 

silent regarding same — Effect — Party not barred 
from subsequently asking for the same. 53 

M.L.J. 489; *57 I.C. 533 = *935 A.L.J. 279 
= *935 A. 41 1. But where a definite appli- 
action under O. 34, R. 6 was made and not 
granted, it would operate as ret judicata. 38 
P.L.R. 700=163 I.C. 1 19= * 93 6 L. 388. 

Ex parte Decree. — An ex f>aite decree can 
operate as res judicata. 16 C. 300 ; 40 C.L.J. 
507; 26 A.L.J. 185; 85 I.C. 562=1925 M. 
1025 ; 5° A. 394 ; 1 iG I.C. 567= 1929 A. 346 ; 

• 937 A. 251 ; 1929 A. 701 (2) ; 144 I.C. 669 = 
*933 L. 606. But the only matter that can be 
res judicata is matter in respect of which relief 
has been claimed by the plaintiff in the plaint. 
16 C. 300 ; 27 I.C. 999 i 9 L.R. 345 (1) (Rev.). 
On this point, set also 6 Bur.L.J. 148. Where 
a previous suit for arrears of rent was decreed 
ex parte, the defendant cannot contend in a 
later suit for arrears of rent that the relationship 
of landlord and tenant did not exist. 49 A. 658. 
See also 1941 R.D. 321. Two constructions 
possible regarding cx parte decision — Res judicata 
not to be inferred. 1929 A. 29=113 I.C. 758. 
Rent — Ex parte decree for arrears of — If res 
judicata as to rate of rent — Test. 118 I.C. 497 
= 1929 M. 673. 

Consent and Compromise Decrees. — S. 1 1 
is not strictly applicable to consent or compromise 
decrees as it applies in terms only to what has 
been heard and finally decided by Court. 35 
M. 75 = 2 * M.L.J. 709; 14 Luck. 763; 1938 
R.D. 917; 41 C.W.N. 298. 1935 P. 59=16 

P.L.T. 12; 153 I.C. 5 ' 5 = *935 O. 121 ; 30 
B. 395; 116 I.C. 116=1929 M. 96; 1933 S. 
53. It cannot be said that a consent decree 
can never operate as res judicata in a subsequent 
suit. It is binding upon the parties and would 
operate as res judicata in a subsequent suit unless 
there are some special reasons for holding 
that the compromise and decree were void. 
*939 O.W.N. 809=1939 O. 269. Where a 
suit ultimately ends in a compromise, a party 
to the suit who is not a party to such compromise 
in not bound by it, and the decree passed thereon, 
based as it is on the compromise cannot operate 


as res judicata against him in a subsequent suit 
•939 P.W.N. 4 ,=2o P.L.T. 346=1939 P. 225.' 
Where a suit was brought by two daughters of 
a Hindu father in their personal capacity and 
lor a personal relief, any compromise of that 
suit cannot operate as res judicata against rever- 
sioners. 1939 A..L.J. 199=1939 A. 197. Expl. 
\ has reference to what has been adjudicated 
by the Court and not to the result arrived at 
by a compromise, in which the parties may 
have omitted to settle a part of their dispute 
even though a decree may have been passed 
in accordance therewith. 149 I.C. 244=1, 
O.W.N 528=1934 O. 293. The plea of 
estoppel by res judicata may prevail even when 
the result of giving effect to it will be to sanction 
what is illegal in the sense of being prohibited 
by statute. If the legality of an act is a point 
substantially in dispute, it may be a fair subject 
of compromise in Court like any other disputed 
matter ; and a decree passed on such compro- 
mise is valid and binding until it is set aside 
and will operate as res judicata. 164 I.C. 703* 
(2) = 38 Bom. L.R. 593 = >938 B. 301.’ But 
not m case where the legality of transaction 
was not in dispute and it depended on facts 
not disclosed in the case. 153 I.C. 585=11 

O.W.N. 157* = *935 O. 121. A compromise 

decree cannot be taken to decide every point 
that ought to have been pleaded, as a decree 
on the merits must. 51 A. 575. A consent 
decree however raises an estoppel. 24 C. 216 ; 

24 B. 77; 43 C.L.J. 116 = 94 EC. 844=, 926 
C. 672 ; 4 Luck. 181. See also 1938 R.D. 917. 

A consent decree operates as res judicata if the 
question agitated between the parties in the 
subsequent suit had been put in issue in the 
prior proceedings though ultimately it was 
decided against the contesting party by his 
consent. 1929 M. 694=117 I.C. 295 ; in I.C. 

1 = 1928 C. 852; 121 I.C. 164=1930 S. ,95. 

A consent decree cannot, merely because it is a 
consent decree, prevent the application of the 
doctrine of res judicata. If, as is very often the 
case, the parlies in consenting to the decree 
do not really intend that the decree should be 
the final decision of their disputes, it would not 
operate as res judicata. Where the plaintiff 
in the prior suit asserted a right to recover certain 
taxes from the defendant, but the latter did not 
deny it and did not put the matter in issue, 
and consented to a decree being passed against 
him, the defendant must be taken to have 
admitted the claim of the plaintiff, and it would 
not be said that he did not intend the decree to 
decide that dispute once for all in favour of the 
plaintiff. The admission of a fact fundamental 
to the decision arrived at cannot be withdrawn, 
and the defendant in a subsequent suit cannot be 
permitted to plead his non-liability to pay the 
taxes. Such a plea is barred by res judicata 
by reason of the prior decision and by virtue of 
his pleading in the prior suit. 1937 M.W.N. 

1281 = 1938 M. 225. The Court, if the matter 
is in any way challenged, should l>c careful to 
sec that the decree, if by consent, is not vitiated 
by fraud or otherwise. 63 C. 4 54 * A consent 
decree or order is as effective as a decree or 
order passed on contest, not only with reference 
to the conclusions arrived at in the suit in which 
it is passed, but with regard to every step in 
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the process of reasoning on which the conclusion 
is founded, i.e., the findings on the essential 
facts on which the judgment on the ultimate 
conclusion is founded. 63 G. 550. A consent 
decree passed between the predecessor-in-interest 
of the parties, touching matters now substantially 
and directly in issue, between them, is res judicata. 
36 B. 283 ; 46 A. 820. See also 145 I.C. 352 
= 1933 O. 322. But see 148 I.C. 548=1934 L. 
758. To have such effect, the consent decree 
should have the effect of deciding finally the 
question raised. 151 I.C. 964=1934 M. 454 
=67 M.L.J. 198. A consent decree relating 
to matters outside suit docs not operate as res 
judicata. 48 C. 1059. The decision by oath 
of any matter in issue in a former suit between 
the parlies is res judicata in a subsequent litigation 
between them. 36 M. 287 = 24 M.L.J. 321 ; 
24 M. 444. A decree or order passed on a 
razinamah would constitute the matters con- 
tained in it res judicata between the parties to 
suit. 36 M. 46 = 21 M.L.J. 820 ; 21 B. 465; 
36 L.W. 414. But a compromise in a suit 
between the predecessors of the parties in which 
the issue in question in the later suit was neither 
raised nor decided, does not operate as res 
judicata in a later suit between the parties. 150 
I.C. 1005=1934 A. 1038. A deed of com- 
promise entered into in the course of a revenue 
proceeding and making a purely temporary 
arrangement for the purpose of the Revenue 
Courts docs not operate as res judicata in subse- 
quent suit in a Civil Court. 147 I.C. 715 = 
•934 A. 75- Where parties fail to present to 
the Court a compromise arrived at between 
them but proceed with the suit, they are debarred 
from pleading the compromise in a subsequent 
suit in view of Expl. ( iv ) to S. 11, C. P. Code. 
The compromise must be held to be superseded 
by the decree in that suit. 18 L. 209 = 39 P.L.R 
29=1937 L. 537- 

I iie Decision must be necessary for the 
determination of the Suit.— Matter which 
was not necessary for the decree passed in the 
suit is not matter directly and substantially 
in issue in the suit which was heard and finally 
decided. 5 C.W.N. 4.15 ; 2G M. 104. See also 
101 I.C. 522=4 O.W.N. 307 ; 102 I.C. 22 (1) ; 
30 Bom.L.R. 902=1928 B. 349; 31 Punj.L.R. 
406 ; 1930 A.L.J. 1309. If in the mortgage 
suit it is necessary for the Court to decide whether 
the trees were included in the mortgaged property 
and, on the pleadings the Court does decide 
that the trees were not in the mortgaged property 
the dec ision must operate as res judicata between 
the parties if the issue is raised again between 
them in a subsequent suit. 9 Luck. 291 = 147 

I.C. 984 1934 O. 50. If a finding arrived at 

on a certain issue is sufficient to completely 
dispose of the case other findings on other 
issues not necessary for the disposal of the case 
are not a final decision of the matter covered 


a,so '934 R- 375 ; 4« Bom.L.R. 422 = 1900 
3°3 ; 1.937 M- 804 (Impossibility of raising 
issue in pnor sult ) , g37 £ Where ther^ 

are two findings, cither of which would in law 
be sufficient to dispose of the case that one 

C. C. M . — 53 


which in the logical sequence should have 
been first found rendering the determination 
of the other issue unnecessary, is the finding which 
operates as res judicata. 9 I.C. 983 = 8 A.L.J. 
409 ; 28 I.C. 580 = 21 C.L.J. 296 ; 17 A. 174. 
But it has been held by the Madras High Court 
that the decision on both the issues would be 
res judicata and the rule of logical priority is 
inapplicable. 38 M. 158. See also 113 I.C. 
155. If a decision is based on two grounds, 
both of them operate as res judicata. 31 M.L.J. 
97. Where a judgment is based on findings 
on more than one issue but it is doubtful as to 
on which issue the final conclusion is based, 
die decision on all issues is res judicata. 34 ML. J. 
431. question raised at the instance of a 
party and decided by the Court as necessary 
operates as res judicata, even though the issue 
in the previous suit was in fact not necessary. 
63 I.C. 161=33 C.L. J. 317; 10 P.L.T. 630; 
1 18 I.C. 168; 57 C. 672. When a Court 

decides a case upon a preliminary point a^well 
as on merits, it cannot be said that the decision 
on the merits docs not operate as res judicata. 
1930 L. 487 ; 1930 A. 619; 24 C. 900. But 
see 40 C. 29. Where an ejectment suit is dis- 
missed on the ground of absence of notice, a 
finding recorded, that the permanent tenancy 
alleged by the defendant, is not proved, cannot 
operate as res judicata. 47 M. 453 = 46 M.L.J. 
198 ; 43 B. 568 ; see also 18 C. 647. But 

where first Court decreed the suit for ejection 
negativing the claim of permanent occupancy, 
but the appellate Court reversed it for want of 
proper notice to quit, though upholding the find- 
ing as to the nature of the tenancy, the decision 
on the point is res judicata. 46 M.L.J. 515. But 
see 40 B. 662 (a suit of a declaratory nature) • 

1929 C. 449. Where an appellate Court 

confirms the decision yf the trial Court by deciding 
on one point only without giving its decision 
on another point which was also decided by 
the trial Court, the decision on this point is not 
res judicata in subsequent suit. 42 C L I qfin 

,?n!^ 9 B 8l = I ? ?: i6 3 ; 4 Luck 404; 

fn ? rS‘ V f -1 - 92 ' A? ° blUr dlCtUm not necessary 
for the decision of the case is not a decision on 

a point directly and substantially in issue and 

does not constitute res judicata. 45 A 166 • 

„ 6 i 8 c“ 5 6„B I ’ C - 33 ?=' 3 '9 £h. 4 C C: 

343* >4^ l.C. (>06=1933 L. 412: 1022 F 

404 ; 14 L.R. 457 (Rev.) = 1 7 R.D. 591. \Vhcre 
™ as .. d,sm,ssed ,° n K rounds of limitation, 
nl a infjff fi r ndlng M WaS a ' S ° rccorded against the 

Court ^k aV °^ ^ rCmand m casc the appellate 

Ciurt took a different view, the finding will 
not operate as res judicata. 47 M.L. I. r.00 

ant!^ Y7i! ‘ S d . ccidcd in favour of the defend- 
fhat’ r bl ti- UlC - C U 3 findin S adverse to them 
o " nd,n S 15 no* res judicata against them. 
48 C. 460 ; 47 M.L.J. 487 ; 1 1 C. 301 ; ,8 B. 

Rd’ cor A ‘ ' 74 /o' 8 C ' 647 ; 55 M - 483 ; 18 

, D ; 5°9» '4' I.C. 399 — 34 RL.R. 225=1933 
p : r ,8 ‘ See aLso '4 6 LC. 710=1933 O. 439. 
finding on an issue adverse to the plaintiffs 
successful in the earlier suit will not operate 
as res judicata against them in a later suit. 56 C. 
b 39; 27 A.L.J. 1100=1929 A. 910; 1930 L. 
*49 ; «933 M. 770. It is not the law that 

where a plaintiff’s suit is dismissed, there is 
generally no res judicata on the findings in his 
favour. 34 M.L.J. 641 ;i 2 L.W. 277; 1 C. 
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Explanation IV . — Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been a 
matter directly and substantially in issue in such suit. 


NOTES. 

1 44 ; 10 \ 1 . 102. The defendant is entitled 

to appeal against such findings. 47 M. 633 ; 
47 M.L.J. 487- When a decree was based on 
independent grounds and the adverse finding 
was not implied in the decree, it would not 
operate as res judicata. 37 M. 25=21 M.L.J. 
947. But where the decision on an issue is 
necessary but the party against whom the finding 
is made could not appeal, as the final decree 
is in his favour the decision on that issue is 
res judicata. 34 M.L.J. 431 : '-*4 C. 900 ; 36 
L.W. 388. Such a finding may be appealed 
against and constitutes res judicata. 40 I.C. 
771. The fact that a party against whom an 
issue is found has no right of appeal does not 
affect the rule of res judicata. 34 M.L.J. 431 
= 29#M.L.J. 535 - Ejectment suit— Decree for 
rent m — Question of title need not lx- decided. 
30 Bom.L.R. 1602=1929 B. 32. 

Sf,c. 11, Expl. IV: (See also notes under 
heading ‘ Constructive Res Judicata.’). — The correct 
principle as to constructive res judicata is that if 
the decree made in the earlier suit is such that 
it would be inconsistent with the plea which 
might and ought to have been raised, but not 
actually raised, it must be taken that there has 
been, for the purpose of res judicata, a final 
decision by necessary implication. 157 I.C. 
381=39 C.VV.N. 692=61 C.L.J. 301. The 

‘ matters that ought to be taken ’ referred to in 
the Expl. IV, to S. 11, must be matters connected 
with the cause of action and the issues in issue 
between the parties at the time. 1941. R.D. 678. 
S. 11, Expl. IV, relates to any matter which might 
and ought to have been, made a ground of 
attack in a former suit. The words are not 
“ might or ought ” but “ might and ought 
The mere fact that the plaintiff might have 
included his claim in the previous suit is no 
ground for saying that he ought to have done 
so. 43 P.L.R. 44. If litigants desire to win by 
such a technical plea as constructive res judicata 
they must found their plea firmly by proving 
the facts from which a Court can infer that 
at the critical time the person, sought to f>e 
barred, might and ought to have raised the 
plea. 1940 N.L.J. 562. Pre-decree compromise 
not presented to court in previous suit and a 
decree was passed on merits, the compromise 
cannot be pleaded in subsequent suit. 39 
P.L.R. 29. Expl. IV can be applied only if it 
could be shown that the Court had passed an 
order in the earlier proceedings adverse to such 
party. 158 I.C. 891 = 1935 M. 786. Also the 
parties should be litigating under the same 
title. 156 I.C. 543= '935 L. 753. Expl. IV, 
embodying the rule of constructive res judicata 
applies to execution proceedings as well. I.L.R. 
1936 N. 30=165 I.C. 948=19 N.L.J. 129 = 
1936 N. 123; 163 I.C. 671 = 1936 R. 218; 

1938 P.W.N. 400=1938 P. 427. As regards 
application of this Explanation, there is no 
distinction between consent decree and decree 
on contest. 37 P.L.R. 65=157 I.C. 749 = >935 
L. 487. See also 1937 R.D. 917. The rule 
will apply even with reference to questions of 
law, e.g., the legality of any particular act forming 


the subject of a compromise decree. 29 S..L.R. 
455= *64 I.C. 43=1936 S. 99. Omission to 
raise plea of res judicata in earlier stages will 
not entitle party to raise it after appellate Court 
remanded the case to be tried on merits. 1936 
C. 454. So also as to plea of want of juris- 
diction, see 161 I.C. 324=1936 S. 34. Where 
a decree is a nullity for want of jurisdiction, 
Expl. IV to S. 11 would not apply. 157 I.C. 
9 0=s, 935 N. 28. Adverse finding against 
successful party cannot operate as res judicata. 
>935 M.W.N. 871 =J935 M. 701. See also 1940 
A.W.R. (B.R.) 170=1940 R.I). 355; 185 I.C. 
232. 1 his explanation docs not apply to the 

case of an application for restitution under 

s - >44 • >53 I.C. 572=1935 A. 195. 

A defendant who has applied under O. 9, 
R. 13* C. P. Code, for setting aside 
a decree on the ground that proper service 
has not been carried out and has failed, is barred 
from agitating the same point later on in an appeal 
from that decree or in a petition for revision 
against the order passing the decree. The 
order of the Court will stand in his way. Con- 
versely a defendant who has failed in an appeal 
or revision on that point cannot subsequently 
have recourse to proceedings under O. 9, R. 13, 
C. P. Code, for decision on it. 160 I.C. 462 = 
1936 IVsh. 1 . A Court is empowered to entertain 
an objection to attachment under S. 60 (i) ( c ) 
at any time, and decide it on the merits even 
though it was not raised at a preliminary stage. 
It would not be barred by principle of res judicata 
(1930 N. 11 and 1930 A. 727, Foil.) 1935 L. 
942. So also where it was raised but not 
decided. 38 P.L.R. 691 = 1936 L. 930. A 
holder of two separate mortgages is not pre- 
vented from suing separately on each ol such 
mortgages either by O. 2, R. I, or by S. 11. 
See now T. P. Act, S. 67. The two separate 
mortgages give rise to two independent causes 
of action ; hence O. 2, R. t, docs not bar the 
second suit. (1921 C. 321 ; 20 A. 322 (F.B.) ; 
1924 P. 77, Foil. ; 1915 B. 54, Not Foil.) 159 
I.C. 758=1935 N. 226 (F.B.) ; 63 C.L.J. no 
= 1936 C. 698. The question whether an 
alternative plea ought to have been made a ground 
of attack depends on the facts of each case. 
If the alternative plea is inconsistent with 
the main plea and would thus create confusion 
it cannot be said that the alternative plea ought 
to have been raised in the previous suit or appli- 
cation. 1 940 L. 27. Successive suits for redemp- 
tion would not be barred when no final decree 
had been passed in the former suits and the 
mortgage was extinguished. 15 P. 607 163 

I.C. 908=17 P.L.T. 564=1936 P. 420. Where 

in execution of a decree the decree-holder 
gets declaration that only half interest in certain 
property is liable to attachment, he cannot in 
execution of another decree against same jut g- 
ment-debtor claim to attach the whole interest 

in the same property. 159 LC. 4 b 5 *935 • 

399. A suit was brought on the basis of a 
mortgage deed impleading therein besides he 
Hindu mortgagor, his sons and grandsons also, 
who arc the appellants. The Court dismissed 
the claim against the appellants and gave the 
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plaintiff a money-decree only against the mort- 
gagor. In execution plaintiff could not be 
allowed to attach and sell the entire joint family 
property. 1936 O. 130=11 Luck. 523. 
Where in a previous suit decided on an award, 
the entire property including the house in 
dispute was treated as jointly owned by the 
brothers, and neither before the Court nor 
before the arbitrator did the plaintiff set up 
the plea that he was the exclusive owner of 
this house under his father’s will, he is barred 
from relying on the will under Expl. IV', in a 
subsequent suit by him for a declaration that 
the house was his exclusive property. 157 I.C. 
368 (Lah.). Where a person who had a subse- 
quent mortgage over a property had also in 
addition to this redeemed a prior mortgage and 
a puisne mortgagee sued on his mortgage im- 
pleading the former only as a subsequent mort- 
gagee but not as an assignee of the prior mort- 
gagee and in execution of the decree so obtained 
by which it was ordered that the claim of the 
plaintiff puisne mortgagee was to be satisfied 
first, the subsequent mortgagee claimed that 
he was entitled to be paid first his money due 
as assignee of prior mortgagee. Held, that 
the rule of res judicata did not apply and that 
to make the rule applicable it was necessary 
for the plaintiff puisne mortgagee to attack 
his rights as assignee of the prior mortgage. 

1935 L. 218. See also 1936 A.W.R. 653-1936 

A.L.J. 774=»65 LC. 7 1936 A. 578 (F.B.) ; 

43 C.W.N. 1126-1939 C. 692 ; 1937 M.W.N. 
60; 1937 A. 251 ; 19 N.L.J. 290. But see 

18 N.L.J. 274. Plaintiff who was prior mort- 
gagee in his suit for sale failed to claim benefit 
ofS. 101, T. P. Act, as against puisne mortgagee 
in respect of portions of mortgaged property 
already purchased by him. It was held that 
he would not be debarred by res judicata from 
making the claim in defence to suit by puisne 
mortgagee on his mortgage. 43 L.W. 478= 

1936 M. 473 = 7 ° M.L.J. 506. It cannot be 
said that a person petitioning the Court for a 
divorce as a husband or wife ought to add an 
alternative pica asking for a declaration that 
he or she is not a husband or wife at all, because 
the marriage has long ago ceased to exist. These 
matters arc so dissimilar that their union not 
only might but must certainly lead to confusion, 
lienee the failure of a wife in earlier suit for 
divorce to raise alternative plea for a declaration 
that her marriage has ceased to exist will not 
bar a subsequent suit for such declaration. 
194! R. 118. In a previous suit as regards a 
claim to the MahanUhip of an Asthal, the 
defendant had to defend hirnself against that 
claim, but he was not put forward any claim 
of his own to the Mahantship. Hence a later 
suit by the defendant for declaration of his own 
title to the office of Mahant and for possession 
of the properties of the Asthal was not barred 
by res judicata. 62 C.L.J. 153. See also iou 
P.W.N. 75 -22 P.L.T. 239 A mortgage decree 
pavsed against a former Mahan th does not 
operate as res judicata against a succeeding Mahanth 
when there is nothing to show that the former 
Mahanth was impleaded in the suit as representing 
the deity, and no issue on the question of legal 
necessity was raised or decided in that suit 
192 I.C. 789. A woman defended a certain 


suit under the plea that she was heir to certain 
property in dispute under the customary law. 
The suit was decided against her. Subsequently 
she filed a declaratory suit basing her title 
to same property as heir under Mahomedan 
law. Held , her suit was barred by res judicata. 
158 I.C. 995= 1 935 Pesh. 150. See also 1940 
N.L.J. 499=194° N- 396 - In a pre-emption 

suit, the ipinor sons of the vendor were impleaded 
and were represented by their step-brother as 
their guardian ad litem. The pre-emptor paid 
the amount and got possession ; subsequently 
the minor sued to set aside the sale by his father 
as not being valid. It was contended that 
this plea ought to have been raised in the pre- 
emption suit and as such the doctrine of cons- 
tructive res judicata applied. This contention 
was held not tenable. 159 I.C. 693=1933 L. 
489. A suit against two defendants was decreed 
as against defendant 2 and plaintifT was asked 
to pay costs of defendant 1. In an appeal bv 
the plaintiff against costs, defendant 2 was 
impleaded but he made no contest and he was 
asked to pay costs of defendant 1. Subse- 
quently defendant 2 filed an appeal against the 
main decree passed against him. It was con- 
tended by the plaintiff that the points in dispute 
in the appeal ought to have been raised in the 
appeal as to costs by plaintiff and hence flu's 
appeal was barred by res judicata. Held, that 
these points were not such as ought to have been 
raised (though they might have been raised) 
in the appeal by the plaintiff and that the present 
appeal was not barred by the constructive rule 
of res judicata. 1935 L. 825. 

Constructive Res Judicata.— Expl IV 

As to the application of the principle of cons 
tructive res judicata, see 49 A. 592 ; 50 C 6*fi - 

5 ° M.L.J. . (P.C.); .929 A.400 ; .07 I C 

mo; 1930 M. 539; 1930 L. 487; moo c 
588 ; 15 L. 869=1934 L. 316 ; 68 C.L.J .^or. 
1937 L. 404. The rule of constructive^ ret 

judicata can only apply to matters actually 
deeded and to all matters which arc necessar v 
deemed to have been decided by the iudmnei. 
But where the relief prayed for i not 
on the adjudication of a particular matter n 
issue, by no conceivable reason can it be said 
that the matter must be deemed to Inv** k 
aUo decided by the judgment , 9 ‘° 'S b ~ n 
rhere is no difference in this matter 
between consent decree and decree passed 
tnvitum. 29 S.L.R. 455 = 164 LC. 4 T= Iq ^6 
S. 99. As to applicability of doctrine to land 
acqumtion proceedings^ ,60 I.C. 10,0 = ,036 

Die! of 9 r,c VV° r ? Cr successfu,, y t° establish a 
pica of res judicata or estoppel by record it 

haW?g? that ' n a prcvious a Court 

having jurisdiction to try the question came to 

fhe C de^ I ? cc “ san, y a ° d substantially involving 
he determination of the matter in issue in the 

later case Where a dispute as to X tide m 

receive the compensation under the Land 

Acquisition Act has been referred to a Court 

has b «cn determined, the matter is res 
judicata and binds the parties in any later suit 
involving that issue. 66 LA. ia 5 =I.L.R. (,939 
A 460= (19 39 ) 2 M.L.J. 98=1939 P.C. 133. 

I he rejection of a plea as having been raised 
too late operates as res judicata. 91 I.C. 681 
— 1926 C. 51 1. Question of jurisdiction wrongly 
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decided in previous suit, no objection being 
raised — Decision operates as res judicata. 28 
Bom.L.R. 879 = 98 I.C. 341 = 1926 B. 481. 
Omission by judgment-debtor to challenge 
liability where it docs not affect decree-holder’s 
position creates no estoppel. 71 I.C. 772. 
It is not only necessary that the matter might 
have been a ground of attack or defence but 
also it ought to have been so made. 60 I.C. 
393 ; 2 P.L.T. 285 ; 1 A.L.J. 498 ; 1930 R. 
> 97 ; > 93 ° M - 539 : « 4 r> 1 C. 395 = 34 P L.R. 
925=«933 L - 279; 37 PL.R. 65; 1938 Lah. 
443 ; *939 C. 1 ; 1938 All. 542 ; 48 L. W. 
485 ; 42 C.YV.N. 1 10; 1938 Pat. 41 = 18 P.L.T. 
896. A person is not bound to sue on an alter- 
native cause of action and failure to sue in the 
former suit does not bar a subsequent suit. 103 
I.C. 888=1927 N. 322 ; 1929 L. 872 (2) ; see 
also 1940 L. 27 ; 174 I.C. 777 ; (1938) 1 M.L.J. 
249. But see 1931 M. 268. Plea which might 
hurt need not necessarily be raised in prior 
suit — No bar. 8 Luck. 602. The question 
whether any matter ought to have been made a 
ground of attack or defence in a former suit 
depends upon the particular facts of each case. 

20 C. 79=19 I A. 234 (P.C.) ; 60 C. 1158 = 
37 C.YV.N. 1001 1933 C. 900. ; 1938 A.YV.R. 

16 (B.R.)=I938 R.D. 4. I he plea sought to 
be raised in the second suit must also be directly 
relevant to the issue in the first suit. 1925 M. 
226=1924 M.YV.N. 666. See also 46 I.C. 929 ; 
40 C.L.J. 507. In a pre-emption suit, the 
prc-cmplor is not l>ound to set up his own title 
in that alternative. 96 I.C. 71 = 1926 O. 
545. A suit for recovery of possession of im- 
movable property need not be resisted on the 
ground of right of maintenance. 143 I.C. 
857=1933 Pesh. 61. Decree on mortgage — 
Subsequent suit by heirs questioning the right 
of mortgagor to alienate, not barred. 4 P. 510. 
See also 1938 L. 139 (Suit in different capacity 
not barred). The Explanation in authorising 
a fiction that the matter contemplated by it 
was in issue, implies necessarily the further 
fiction that it was adjudicated upon. 8 M.L.J. 
28; 26 M. 780; 117 I.C. 805. The matter 
would be deemed to have been decided against 
the party omitting to allege it. 2 A. too ; 
25 B. 189. But see 2 C. 171. See also 35 C. 975. 
(YVhcrc the correctness ol the previous decision 
has been doubted). YVhcrc in an interpleader 
suit as among several widows of the last male- 
holder the factum or validity of the adoption 
of a son by one of the widows was not challenged, 
the question must be heard to have been raised 
and decided. 1928 O. 155=108 I.C. 817. 
It is only where the subject-matter of the two 
suits is the same that the matter can be said to 
have been heard and decided. 24 C. 711. See 
also 42 Bom.L.R. 470=1940 B. 311. Such a 
question cannot be treated as res judicata unless 
there is a judicial determination expressed or 
implied on the matter not put directly in issue. 
28 C. 17 ; 1 R. 363. Validity of the will 

as a whole in dispute in earlier suit — Specific 
pica against the provision for ' election ’ under 
certain conditions contained in the plea was not 
necessary for the decision of the suit — Question 
about the ‘ election ’ in later suit not barred 
by ru judicata. 10 L. 389 ; 30 Bom.L.R. 

562=113 I.C. 298. YVhcrc plaintiff claims 


title to certain property, he ought to put forward 
all means of attack in his armourv. 72 I.C 
14 ; 20 C. 79=19 LA. 234 (P.C.) 25 B. 189. 

See also 37 I.C. 119 ; 20 I.C. 890.; 26 M. 645 ; 
3 537. But see 1931 B. 187. Former suit for 

rectification of sale-deed and for possession of 
property wrongly shown as exempted from sale 
Subsequent suit for possession of property 
shown as sold in the sale deed — No bar ofr« 
judicata as causes of action are distinct. 167 
I.C. 414=1937 O.YV.N. 252. YVhere a suit 
by the widow of the last male-holder against the 
purchasers in execution sale on the ground that 
the properties had been gifted to her by her 
husband was dismissed, she cannot in a subse- 
quent suit by the daughter of the last male- 
holder in which she was added as a party, 
claim a right to share in the properties as the 
new claim ought to have been made a ground 
of attack in the former suit itself. 67 M.L.J. 
709=152 I.C. 1049. Suit by adopted son to 
set aside alienations — Decree in respect of one 
item against one defendant — Failure to include 
all reliefs — Subsequent suit in respect of same 
item against the other defendants— Barred 
by S. 1 1, Ex pi. IV. O. 2. Rr. 1 and 2. 32 Bom. 

L.R. 1473. YVhere the prior suit failed on 
account of omission to plead a family custom, 
a subsequent suit based on such custom is 
barred. 47 A. 158. YVhere the right to recover 
possession would accrue only on the sale being 
set aside the plaintiff suing for cancellation of 
t lie sale need not pray for possession and a fresh 
suit for the latter relief will not be barred by 
S. 11 or O. 2, R. 2. 57 B. 456 = 35 Bom. 

L. R. 630=1933 B. 398. Where the plaintiff 
had on a former occasion sued for a certain relief 
on the strength of one title, he cannot afterwards 
claim the same relief on the ground of another 
title of which on the former occasion he might 
have availed himself. 24 C. 83 ; 31 M. 385 ; 

2 C. 252 ; 49 M.L.J. 701 ; 25 A.L.J. 1035. 
But see 58 13 . 119 cited under “ Litigating 
under the same title.” It is not necessary 
to put forward a claim and also an inconsistent 
claim in the alternative in the same suit. 24 

M. L.J. 418; 29 A. 33»=34 LA. 72 (P.C.) ; 

52 I.C. 813'; 1919 M.YV.N. 287; 72 I.C. 

14=1923 R. 122; 35 B. 507; 47 A. 561; 
107 I.C. 1 10. A subsequent suit based on 
a claim of title, which the plaintiff owing to 
want of knowledge of it could not put forth as 
a ground of attack in a prior suit, is not barred 

under Expl. IV. 37 I.C. 119;. LC. 991. 

YVhcrc a suit for money on the basis of a contract 
for supply of boats at an agreed rate, is decided 
against the plaintiff, he cannot bring a subse- 
quent suit to recover the same money as com- 
pensation for services rendered. 15 I.C. 374. 
Sub-mortgagee — Suit by, as assignee of mort- 
gage dismissed — Subsequent suit as sub-mortgagee 
— Barred. 1 16 I.C. 738=1929 A. 4 °”; 
see 1930 A.L.J. 1572 ; 35 L.YV. 429. 8uit to 
enforce charge — Claim in plaint for persona 
remedy also— -Grant of decree for sale INo 
decision on question of personal remedy— 
Subsequent claim for such relief not res judicata. 

1935 A.YV.R. 344=1935 A.L.J. 2 79 - . A suit 
by a Hindu son to avoid a sale in execution of a 
decree against his father on the ground that 
the sale was tainted with immorality, is barred 
by a similar previous suit on the ground that 


S. 11] 


The Code of Civil Procedure (V of 1908). 


421 



NOTES. 

the property was joint family property. 65 
I.C. 511 = 1923 A. 231. See also 46 M. 135. 
Where a plaintiff sued to eject a trespasser 
basing his claim on an ancestral right and 
failed therein, he could not bring another 
suit against the same defendant claiming to 
be the heir of a certain person. 34 I.C. 450 
= (1016) 1 M.W.N. 286; 11 Bcng.L.R. 158 
(P C.) ; 31 M. 385. But see 58 B. 119 cited 
infra. Omission to plead available ground of 
defence would bar the defendant from raising 
the same plea again in a subsequent suit. 72 

I.C. 91 = 1924 L- 8 3 ; >933 P- 526 ; 1933 

M.W.N. 1289 ; 24 I.C. 212 ; 31 C. 79 ; 20 A. 
81; 7 B. 272; 59 M.L.J. 262 = 52 A. 272 
(P.C.) ; 1930 A.L.J. 601 ; 193° A.L.J. 1569 ; 

152 I.C. 426=11 O.W.N. 1368 (Omission to 
plead right to trees in a suit for possession in 
treating the defendant as a trespasser). Prior 
suit on mutual account — Ex parte decree — Subse- 
quent suit by the defendant in earlier suit for 
sum of money due for the same period — Barred 
by constructive res judicata. 1927 A. 799 (1) 

= 25 A.L.J. 71 1. Where a prior suit for pos- 
session is decreed on the basis of a gift, a subse- 
quent suit questioning the title of the donor 
to make a gift is barred. 1 Luck. 78. A person 
brought in to defend his rights in respect of one 
property in a suit, ought to set up his rights, 
if any, to the other properties in the suit as well. 
1917 M.W.N. 336^ 38 I.C. 184. A defendant 
in a suit is under no obligation to avail himself 
of the right to claim a set off. 28 M.L.J. 513 ; 
49 M.L.J. 14 ; or counter-claim, see 24 LAV. 
282 97 I.C. 488 1926 M. 1020. Where 

in a simple suit for rent the tenant puts forward 
a plea of dispossession and allows a decree to 
be passed for the entire rent it cannot be held 
that he was bound to take a plea as to dis- 
possession of part of the holding so as to bar 
the plea being raised in a later suit for rent for 
a subsequent term. 146 I.C. 878 = 57 C.L.J. 
306=1933 C. 793. Where a suit for pos- 
session of property based on a lease alleged 
to have expired is dismissed on the ground 
that the lease is not proved, a subsequent suit 
for possession baaed on ownership is not barred 
by res judicata. 22 M. 323 ; 23 M. 629 ; 9 
M. 251. See also 23 LAV. 58 = 92 I.C. 245 = 
1926 M. 849; 63 I.C. 717 = 3 L.L.J. 215. 
Where a suit for possession of certain property 
by the plaintiff treating the defendant as his 
tenant, is dismissed on the finding that the 
relationship of landlord and tenant did not 
subsist, a second suit by the plaintiff alleging 
that he was a reversioner entitled to the pro- 
perties, is not barred by res judicata. 1919 
M.W.N. 287 ; 1927 O. 341 ; 1 926 M. 234. 

So also where A sues D for redemption of an 
alleged mortgage but fails to prove the mortgage 
and the suit is dismissed, he can sue again as 
owner. 35 B. 507. Separate suits for pos- 
sesion and mesne profits against same defend- 
ants are maintainable though the claim for 
mesne profits might have been joined in the 
previous suit. 26 Bom.L.R. 288 = 80 I.C. 259. 
See also 25 A.L.J. 425 ; 6 R. 691 ; 1929 R. « • 
*929 C. 566. So also where the first suit for 
declaration of title to property purchased by 
plaintiff and subsequently pre-empted by another 
person was dismissed, a subsequent suit for 


refund of purchase-money is not barred. 1933 
L. 1017=147 I.C. 651. Where one suit for 
partition of some of the joint family properties 
was brought and disposed of, another suit for 
partition of the remaining properties is barred. 
44 M.L.J. 652. But see 31 Bom.L.R. 640= 
1929 B. 323; 32 C.W.N. 1023=1928 C. 459. 
The plea of res judicata cannot be raised to bar 
a suit for partition of certain property which 
had been by mistake omitted to be included 
in the former suit for partition. 149 I.C. 244 
= 11 O.W.N. 528=1934 O. 293 relying on 
1921 B. 323. First suit as kittima adopted son — 
Second suit as apathitha son barred. 5 R. 565. 
First suit barred on exclusive title— Joint pos- 
session with certain relatives ordered — Second 
suit on the ground that those relations had 
already released their rights barred. i 9 2 7 M. 
120=99 I.C. 525. Widow impleaded as legal 
representative in mortgage suit — Widow’s indi- 
vidual rights not raised — Subsequent suit for 
declaration of widow’s rights barred. But see 
1 12 I.C. 266=1928 O. 41 1 ; 5 Bur.L.J. 114= 
1926 R. 191. Prior suit for specific land based 
on exclusive title — Subsequent suit for partition 
and possession of share — Not barred. 24 
LAV. 453=1926 M. 1128. Ejectment suit— 
Dismissal of —Redemption — Subsequent suit 
for — Not barred by res judicata. 120 I.C. 420 
= 1929 L. 833. In all litigation there arc in- 
numerable matters that might be made ground 
of defence or attack but whether they ought to 
be so made would depend largely upon the 
circumstances of each case. The question 
whether a party had at the time of the previous 
suit knowledge of the matter relied on in the 
subsequent suit is of great importance. If 
he had at the date of the former suit neither 
knowledge nor means of knowledge of the 
right relied on in the second suit, the second 
suit is not barred by the rule of constructive 
res judicata embodied in S. it, Expl. IV, C. P. 
Code. 42 C.W.N. 560. 

Principle of Constructive Res Judicata 

APPLIES TO SUITS ON MORTGAGES. See 1 937 A. 

251 ; 1937 A.W.R. 648. In a mortgage suit, 
all claims relating to the mortgage right up to 
the end of the proceedings, must be determined 
and a defendant who omits to put forward a 
counter-claim cannot bring a subsequent suit 
for recovery thereof. 12 LAV. 1 73 ; 26 B. 

661. In a suit for redemption of usufructuary 
mortgage must be included the entire accounts 
between the parties in relation to the mortgage ; 
the claim of the mortgagor for overpayments 
to the mortgagee or excess profits received by 
the latter must also be included, and if they 
are not included, a subsequent suit in respect 
of such claims would be barred by reason of 
S. 11, Expl. IV, and O. 2, R. 2, C. P. Code. 
162 I.C. 709 = 40 C.W.N. 627=1936 C. 200. 
The mortgagor obtaining possession in a redemp- 
tion suit by him cannot subsequently sue for 
profits realised by the mortgagee for a period 
prior to the date of delivery of possession. 3D 
A. 36. Where mortgagee has failed in a suit 
for redemption to obtain an order for sale 
of a mortgaged property on failure of payment 
by the mortgagor of the mortgage amount 
within the time fixed for payment, he cannot 
afterwards bring a separate suit for sale upon his 
mortgage. 13 B. 567. See also 7 L. 40; 1940 M. 95 °^ 
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= i (i94o)M.L.J. 779; 1940 M.577=5i L.VV. 569 
As to res judicata in slots for Redemption, see 
under a separate heading.) Where in a suit by a 
prior mortgagee the puisne mortgagee is also im- 
pleaded as a party anda decree is passed directing 
the sale of the property, the persons claiming 
under the parties to a previously puisne mortgagee 
is not debarred from enforcing his mortgage 
in a subsequent suit. 41 M. 90 — 35 M.L.J. 
639. See. also 1 Luck. 25. A prior mortgagee 
who is impleaded in a suit on a subsequent 
mortgage, but whose mortgage is not impugned 
has a paramount title outside the controversy 
of the suit and is not bound to set up his mort- 
gage as a defence. 47 C. 662 38 M.L.J. 

424 (P.C.) ; 35 A. in; 18 C.W.N. 1013; 

58 I.C. 33; 1930 A. 183 ; 3 G C.W.N. 1138; 
144 I.C. 716=1933 N. 190. But where it is 
sought to displace his prior title and to post- 
pone it to the title of the plaintiff, it is the duty 
of the prior mortgagee to prove his title and if 
he fails to do so. the decision in the suit will 
operate as res judicata against him. 2 1*. 435 
4 P.L.T. 108. Where in consequence of the 
failure of the prior mortgagee to claim priority 
under his mortgage, a decree for sale follows, 
in pursuance of which the properties are sold, 
he could not thereafter enforce the claim under 
his prior mortgage. 39 C. 527 ; 34 \. 599 
19 C.W.N. 947; 4 Luck. 25 115 I.C. 833 

1929 O. 463. But see to P. 234. Where (he 
issue in respect of prior mortgage was struck off 
on the prior mortgagee not desiring to press 
for an enquiry in respect of his mortgage his 
claims arc not barred by res judicata. 1 i<> 

I. C. 79 5 OAV.N. 2 10 1929 O. 88. Where 

in a suit on a mortgage executed by two brothers, 
a third brother also was impleaded as a pro 
forma defendant, and there was no assessment 
in the plaint that the mortgage had been in 
respect of the share of the third brother as well, 
the question that this share was not liable to 
the mortgage would have been a question of 
title paramount outside the scope of the suit, 
and his sons are not precluded by the rule of 
res judicata from bringing another suit after his 
death, that the previous decree is not binding 
so far as it related to their share. 150 I.C. 529 

= 58 C.L.J. 294=1934 C. 384. See also 61 C. 
294150 I.C. 321 = 38 C.W.N. 492=1934 
55 2 (Where the prior mortgagee who 
had purchased flic property in execution of his 
decree was impleaded in a suit by a subsequent 
mortgage). Suit to redeem invalid mortgage 
dismissed Suit for redeeming a different mort- 
gage not barred. 1930 M. 264. Suit for redemp- 
Uon— Sub-mortgagee made a party— Decision 
ot his rights in his absence — No res judicata . 

6 OAV.N. 851 = 1929 O. 455. If being a party 
to a suit on a mortgage prior to his own, he 
omits to claim his right to redeem such prior 
mortgage, he cannot afterwards sue for that 
purpose on the mortgage he has omitted to 
plead. 24 A. 429 (P.C.). See also 20 A. 1 to 
(/•»•); 26 M. 776; I.L.R. (194°) 1 c. 544. 

A subsequent mortgagee claiming title as owner 
of a portion in a prior mortgage suit may set 
up his title in a separate suit as the question 
cannot be raised in the former suit, 16 A.L.J. 
639 — 4 ° A. 584. On this point, see also 52 M.L.J, 
52. Redemption suit by part owner or equity 


I’re 

and provi 

applic ation 
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of redemption— Omission to pray for possession 
of other mortgage items does not bar suit for 
contribution. 27 A.L.J. >162=1929 A. 696 
Mortgage suit— Defendant impleaded as person 
interested in equity of redemption— Plea as to 
paramount title can be raised in later suit 
1929 C. 672 ; I.L R. (1939) 2 C. 551 =43 C.W.N.’ 

'no - 1939 V r 92 1 1940 S - io 3 - But see 

5«L. 1222. Usufructuary mortgagee purchasing 

entire property from one of the heirs— Omitting 
to plead the mortgage in defence to a suit for 
possession of their shares by other heirs— Is 
debarred from suing on his mortgage, if lie 
lails in former suit. 50 A. 306 = 1928 A. 714. 
See also 1937 A. 251. 

Stir on Mortgage. — Preliminary and final 
decrees passed without any objection by mort- 
gagors -Sale of properties— Suit by mortgagors 
for declaration that preliminary and final 
decrees were void for want of jurisdiction, dis- 
missed— Application for personal decree against 
mortgagors Question as to jurisdiction. Held , 
that the effect of the dismissal of the mortgagor’s 
suit was that the question of jurisdiction became 
res judicata between the parties. 14 R. — 
161 I.C 989 '936 R. 87 (S.B.). Mortgage 

suit— Preliminary decree — Omission to reserve 
ide for personal liability— Subsequent 
lor personal decree not barred by 
res judicata. 48 LAV. 758 (1938) 2 M.L.J. 999. 

Same Parties, etc." — A judgment not 
inter partes or in rent is not res judicata in a subse- 
quent suit though it may be received as evidence. 

8 P. 122. See also 1934 (). 449; ,935 All. 

2 55 ! >8 R.D. 700; 11 OAV.N. 1608. The 

matter decided in a previous suit is res judicata 
°nly as against those who had been parties 
to the previous suit. 33 A. 493; 26 C. 428 ; 

54 U. 770 53 .M.L.J. 123 (P C.). Person party 
to suit but omitted in formal order by oversight 
is affected. 57 I. A. 24 = 1930 P.C. 22 = 58 M.L.J. 

1 71 (P.C.). When different people arc interested 
in the decision of an issue, and only sonic care 
to come forward to contest, the decision when 
once Riven is binding on the others interested, 
as well, who merely watched the result of the 
litigation. Such persons cannot come forward 
again to reagitale the whole matter. 1938 
A.W.R. (H R.) 332=1938 R.D. 615. Where 
some of the defendants in a previous suit do 
not appear and arc exempted from plaintiff’s 
claim the decision in it does not operate as 
res judicata . 1 A.L.J. 363 ; 12 C. 580. S. ir 

does not apply when the plaintiffs in the later 
suit were not parties to the previous suit, and 
only the defendants were parties. I he decision 
in the- prior suit dors not therefore operate as 
res judicata, and the defendants who were parties 
to the previous proceedings are also not in any 
way ImhiucI by the decision in the prior proceed- 
ings. 59 C.L.J. 320- 1934 C. 788. Sec also 18 
R.D. 339. Appeal by several parties — Death 
of one pending appeal — Legal representative 
not brought on record — Common decision 
Binding nature of on legal representative. 53 
M.L.J. 226= 103 I.C. 618. Where in a previous 
appeal in which the issue was decided the 
plaintiff and the defendant were arranged on 
the same side as respondents, it was held, that 
die decision was res judicata in a subsequent 
suit. 151 I.C. 7o*=i93J P» 27°. A decision 
arrived at in a prior suit is not res judicata against 
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NOTES. 

a person who was merely a nominal * lend ant 
in the previous suit. 35 I-C. 543 * 12 5 > 

25 B. 589 ; 27 A. 59 5 *938 L. ResJU *t*?* 

operates against a person who took an active 
part in the litigation in contesting the claim 
Sf the plaintiff notwithstanding ,he fact , that 
he was described as a pro forma defend^ 

21 C.L.J. i 57= 2 7 I*C. 954= 1 9 c ^ • 1280 
(14 B. 176 ; 14 B. 408, Dist.) ; 85 I.C. 953 - 
1925 C. 985. But Z 40 C.W.N. .205=165 

I.C. 662. As to the application of the principle 
to Pro forma defendants, see 23 I.C. 381 ; 45 *C. 

3,8 ; 73 C.L.J. 475 J >939 Mad. 8 3 °.= ( 1 939 ) 

2 M.L.J. 236. A p ro forma defendant in a suit 
would be as much bound by the decision therein 
as any other defendant. 1917 M.W-N. 330 
= 38 I.C. 184; 44 I.C. 54 6 - But see 39 B 
29. But where in the former suit, no relief 
was claimed against the pro forma defendants 
and the nature of the tw'o suits is wholly dissimilar 
and the cause of action arose only in conse- 
quence of the decision in the first suit, the second 
suit is not barred. 14 L. 380=141 I.C. 435 = 
1933 L. 109. See also 40 C.W.N. 1208 G4 
C.L.J. 3 ; 1935 L. 94 2 ; 62 C. 642 39 C.W.N. 
^38=61 C.L.J. 193 ; 40 C.W.N. 1205 165 

LC. 662. A party unnecessarily impleaded in 
the previous suit is not bound by a decree 
therein. 44 A. 428. See also 5 O.W.N. 510. 
See also 1935 N. 01. Where a suit for declara- 
tion of title to an office is dismissed* a subse- 
quent suit against another party for recovery 
of money alleged to be due to the person entitled 
to the office is not barred by res judicata. 44 
Nl. 778 = 41 M.L.J. 223. A decree for partition 
in u suit instituted by one member of a joint 
family impleading the others as parties is res 
judicata between all the sharers who are parties 
to the suit. 27 M.L.J. 76 = 24 I.C. 294. See 
also 1939 A. 203. As to res judicata in the case 
of minors, see 1935 L. 44. The bar of res judicata 
cannot be evaded by addition of unnecessary 
and non-contesting parties in the subsequent 
suit. 1929 A. 500. Decision in a prior suit 
between B and A that certain wakf is void Ls 
res judicata in later suit by B against A and C 
for declaration that the property was wakf. 
1928 L. 888 =113 I.C. 120. See also 45 C.W.N. 
854. A decision against a mortgagor is not 
binding on a mortgagee whose title under 
the mortgage arose prior to the suit against 
mortgagor. 40 B. 679 ; io P. 234 ; 140 I.C. 
796 • See also 150 I.C. 868 = 193.1 A.L.J. 597 ; 
140 I.C. 796 1933 L. 66 ; ai L.VV. 600=1935 

M. 414. The same rule holm good in the case 
of purchaser, lessee or donee also. See 1933 L. 
66 ; 35 B. 297. A lessor cannot be considered 
as a party claiming under his own lessee and the 
dismissal of the latter’s suit for ejectment docs 
not bar the present suit for ejectment by the 
lessor. 1927 B. 270; 1935 O.W.N. 674=155 
I.C. 1087 1935 O. 394. So also in the case of 

creditor and debtor. 105 I.C. 647 = 32 C.W.N. 
248. As to whether attaching decree-holder 
and auction-purchaser are representatives of 
judgment-debtor, see 1935 A.L.J. 1001^156 


I.C. 387=1935 A. 888 ; ‘93 6 A.L.J. 295 — 

163 I.C. 239=1936 A. 722. In a suit under 
O. 21, R. 63, the decree-holder claims under 
his judgment-debtor within S. 1 1 , and a decision 
in previous litigation between the claimant 
and the judgment-debtor recognizing the latter’s 
title to the property is res judicata in & subse- 
quent suit by the claimant under O. 21, R. 63, 
impleading the attaching decree-holder and 
judgment-debtor as parties. I 5 1 I.C. 417 = 
1934 R. 206. An auction-purchaser is a 
representative of the judgment-debtor for the 
purpose of S. II, though he may not be one 
under S. 47, C. P. Code. 141 I.C. 448= 1933 L. 
171. A pre-emptor only stands in the shoes 
of the original vendees, a decision in whose 
favour operates as res judicata in a subsequent 
suit by the vendor for setting aside the sale. 

143 i.c. 883= 1933 L- 529- Part y who is P riv v 

to a decree is bound by the decree whether he 
has notice thereof or not. 1 929 R. 1 83. Decision 
against a reversioner is not res judicata against 
another. 43 A. 558. As to how far, the deci- 
sion in a suit by one reversioner for a declaration 
that an adoption or alienation by a Hindu 
widow is invalid, is binding on other rever- 
sioners see 29 M. 390 (F.B.) ; 27 M. 588 ; 27 
A.L.J. 741 = 121 LC. 387. The dismissal of 
a suit by a Hindu father to set aside an alienation 
of a joint family properties on the ground of 
undue influence and fraud is no bar to a suit 
by the sons to set aside the alienation on the 
ground, that it is not for a binding family purpose. 
35 M.L.J. 451. See also 34 L.W. 598 = 1931 

M. 559 ; 1933 N. 44 (2) ; (194°) 1 M.L.J. 
363; >937 A.L.J. 1095=1937 A. 731. When 
both parties to a subsequent litigation claim 
through the same part in the prior suit, there is 
no bar of res judicata. 78 I.C. 65 ; 30 C. 556 ; 
55 M. 40. A decree for ejectment by the 
landlord against one of several joint tenants 
of a holding docs not bind the other tenants. 
16 I.C. 698=24 M.L.J. 79. Decision in a 
suit, in substance on behalf of a trust though in 
form between private parties is res judicata 
between the trust and the defendants therein. 
116 I.C. 142=1929 M. 687. Decision between 
the insolvent and creditor that the debt is time 
barred is not res judicata between the insolvent 
and the surety, when the latter was no party 
to the prior proceedings. 1932 A. 610. Suit 
on mortgage by five brothers. Plea by another 
brother that the mortgage amount belonged 
to others on record. Finding that amount 
belonged to joint family is not res judicata. 55 
M. 483. Land acquisition proceedings with 
Collector as party. Subsequent suit by Secretary 
of State. No bar of res judicata. 56 B. 501 

un \ r • • 1 • * 1 _ . 1 J 


yjk jidic. nu uar 01 ra juauaiu* jui. 

Where a Municipality has been delegated by 
Government with an authority to manage 
certain tanks, a decision in a former suit against 
the Municipality cannot bind the Government 
as the Municipality were not the owner of the 
tanks ; and the Government cannot be said to 
claim under the same title as the Municipality 
nor the Municipality were litigating under the 
same title. 1935 N. 61 (2). 
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NOTES. 

Sec. u, Expl. VI. — See 28 M. 457 (F.B.) ; 
’3 C 3 . 352 ; 33 A. 493. For cases where the 
explanation cannot apply, see 30 M. 185 ; 33 
A. 493. As to applicability of the explanation, 
s “ 14 L. 442=143 I.C. 90-1933 E. 325; 52 
M.L.J. 84*" Explanation \ I applies to those 
suits only which are instituted in a represen- 
tative capacity. 157 I.C. 1006=1935 L. 537. 
See also 1939 M.L.R. i ; 192 I.C. 789. Where 
the parties are different in two suits, the findings 
in the previous suit cannot be res judicata in the 
subsequent suit unless it is shown that the 
plaintiffs in the subsequent suit are claiming 
under the plaintiffs in the previous suit and the 
plaintiffs in the previous suit had claimed the 
right in common for themselves and for the 
plaintiffs in the subsequent suit. 1935 L. 39,. 
The expression “ private ri^ht claimed in common " 
in Explanation VI, extends also to village 
communal rights. 31 M.L.J. 26 ; f> C. 49. 
But see contra 52 M.L.J. 64! ; 1937 L. 70. Io 
attract the operation of Expl. VI, the former 
suit need not have been instituted with leave 
of Court. 31 M.L.J. 26 ; 54 M.L.J. 8 (F.B.) ; 
but see 43 M. 427- 38 M.L.J. 493 ; 49 I.C. 796 ; 
8 M. 496. Where the litigation is bona fide 
and the non-compliance with the conditions 
of O. 1, R. 8 has been inadvertent and no 
injury has been caused the prior decision may 
come within the explanation but the onus is 
on the party relying on the plea to prove the 
exception. Held, . on the facts that the non- 
compliance with flic conditions of (). i t |{ 
rendered the prior adjudication of no effect 
against non-parties and that the doctrine of res 
judicata was inapplicable. 60 I. A 278 <-6 M 

657 = »933 I’.C .83 65 M.L.J. 87 (P.C.) ; ,(> 3 
I.C. 817—1936 L. 965. I here is no bar if the 
prior suit is compromised. 55 LA. 96 = 54 

o' L ^ia° 9=55 C 5 ' 9 ~ *928 P. C. 16 (P.C ) 

Or withdrawn. , 4 L.R. 64 (Rev.)=i 7 R.D. 
no. in a representative suit under O. 1. R. 8, 
C . r, 'P rcscn, ecs are not parties to the suit 
un ess ( icy apply to be made and are made 
parties. \\ here a representor plaintiff abandons 
ie suit and it is dismissed without a decision 
on u merits, it cannot operate as res judicata 
o prevent a representcc who is not made a 
pars to the suit from re-agitating the matter 
> a separate suit. Although the rcprescntec 
is sound by a final decision, it is only by the 
result of litigation that he becomes bound, and, 
c decision means a decision by a Judge 
who is trying the case and not a decision by 
one of the parties to pursue the matter no further. 
194.1 Kang.L.R. 643=1941 R. 24. Decree 
against Municipality in respect of Government 
land transferred in trust and vested in it under 
74 > I unjab Municipal Act, 1884, operates 
as res judicata in subsequent suit by Government. 
*936 L. 998. Prior suit by joint family manager 
acting on behalf of minor members — Decree 
therein bind members. See 54 I.A. 122 = 
51 B. 450 = 52 M.L.J. 472 (P.C.) ; 89 I.C. 120 
= 1926 A. 201. Where the father omitted 


to take part in the previous suit, and declined 
to redeem doing thereby a great injury to 
the family property, the right of the son to 
bring a suit for redemption is not barred. 144 
.C. 521 = 1933 N. 44. Where the interests of 
a member of joint Hindu family in respect of 
the matters raised in the suit are represented 
by the manager of his branch, the decision in 
the suit would be binding on that member 
189 I.C. 770=1940 L. 120. Where the effect 
of a compromise entered into by a karta of 
a family is to the advantage of the family and 
major members have assented to it either expressly 
or impliedly these majors should not be allowed 
to litigate the same point again. 1934 P. 617 
(')• A decree obtained by a trustee on behalf 
of the trust is binding also on all persons interested 
in the trust. 46 A. 657. A suit for setting the 
amount of Kattubadi from an Agraharam is 
onr in which all the agraharamdars arc neces- 
sarily interested and the decision is binding on 
all agraharamdars. 43 M. 427 = 38 M.L.J. 
493 - Where a suit instituted bona fide in respect 
of a public right claimed in common was dis- 
missed, a subsequent suit by two others in 
respect of the same right is barred. 36 A. 424. 
^ here a collateral files a suit for a declaration 
of title and for possession claiming the whole 
property for himself thereby excluding the title 
of any other collateral, it cannot be said that hr 
must be deemed to have been litigating on 
behalf of any other reversioner or collateral. 
The decision in that suit does not operate as 
res judicata, but it is of great evidentiary value. 
*935 L. 505. Where a suit by a reversioner 
brought in a representative capacity that an 
alienation made by a Hindu widow in pos- 
session is without legal necessity is decided after 
a fair contest in the absence of fraud and collu- 
sion the decree will lx- binding on the whole 
body of the reversioners. 44 A. 19. See also 
103 I.C. 454 = 28 Punj.L.R. 369; 145 I.C. 352 

'933 O. 322. 42 P.L.R. 14=1940 L. 172. 

But see 95 I.C. 178=1926 A. 573, which holds 
that one reversioner docs not represent the 
whole reversionary body and so a finding against 
one does not bind another. 51 I.A. 381, Ref. 
Where in a previous suit against the adoptive 
mother, a decision is given that she possessed 
no authority to adopt, it is binding on the 
adopted son, though lie may have been adopted 
by her subsequent to the decision and could 
have been no party to the previous litigation. 
108 I.C. 817 (855). 

Representative Suit. — As to what is a 
representative suit and how to decide whether 
it is one or not, see 54 M.L.J. 587 = 109 I.C. 199. 
The expression “claimed in common for them- 
selves and others ” in Expl. VI to S. it does 
not also govern a claim in respect of a public 
right. A public right always implies that it is 
enjoyed by the plaintiff in common with others. 
With regard to such public right if the litigation 
is bona fide on the part of the plaintiff the decision 
would be res judicata against others who claim 
to be entitled to the right. 17* EC. 866 = 1937 
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L. 70. See also 18 L. 629=1937 L. 425. A 

judgment benamidar operates as res judicata 
against the real owner. 15 M. 267 ; 4 A.LJ. 

689 ; 18 A. 69 ; 22 B. 679. See also 42 Bom.L.K. 
470=I94 o B. 31 1. A decree against a shebait 
as representing the idol is binding on his successor 
in the absence of fraud or collusion. 4 2 C. 

440. See also 157 LC. 1092=1935 A. 255. 

Also decrees against holders of similar offices as 
trustees, karnain, etc. 11 M. 191 ; 12 M. 235 , 

9 B. 198 ; 29 B. 96 ; 39 C. 887 ; 1935 A. 255 ; 

43 C.W.N. 437 (mahants) ; 45 C.VV.N. 854 
(shebaits). So also a decision against a Karnavan 
of a Tarwad is res judicata against the junior 
members of the Tarwad. 44 M.L.J. 443 > 

17 M. 214 ; 30 M. 215. See also in the case of 
a father and son in a joint Hindu family. 1929 
M.YV.N. 776=120 I.C. 375 ; 7 P- 840 i 53 B. 

444 ; 1929 A. 775=52 A. 71 ; 40 Bom.L.R. 
1005 ; (1940) 1 M.L.J. 363. Where a suit 
for possession by a monk as representative of the 
Sanghas of Kyaungdaik is dismissed, a subse- 
quent suit by him for possession in the capacity 
of presiding monk is not res judicata. 1941 
Rang.L.R. 204=1941 R. 159. Objection by 
Hindu father in execution dismissed for default 
— Son’s suit not barred. 1930 A. 727=127 
l.C. 447. Dismissal of a suit brought by the 
managing member of joint family is a bar to 
a subsequent suit by a junior member who 
had been a pro forma defendant in the former 
suit, in respect of the same property and on 
the same cause of action. 42 A. 359. See 
also 34 L.W. 598 ; 19.40 L. 120 ; 1939 A. 203 ; 
■933 N. 44 (2). A decision in a former suit, 
which affects the interests of a pro forma defendant 
against whom no relief had been claimed, 
can operate as res judicata in a subsequent suit 
between the same parlies. It is immaterial 
that no express issue was framed in that suit 
with regard to his rights, when it is clear from 
the pleadings that his interest was identical 
with that of the plaintiff. The onus would 
lie on the party who asserts to show that he was 
colluding with the plaintiff. 73 C.L.J. 475. 
Where a member of a joint family acting in the 
interest of all the members and claiming a relief 
for the benefit of the entire family institutes a 
suit which is dismissed, the decree operates as 
res judicata even against a minor member of the 
family, whether or not he is impleaded in the 
suit. 1936 A.W.R. 1191 = 1937 A. 108. An 
action by or on behalf of a family may result in 
res judicata as against absent or future members 
of the family, only when the action was so 
constituted according to the local rules of pro- 
cedure or by a representative order or in some 
other way that all such members can be regarded 
as represented before the Court. 44 L.W 70 
162 I.C. 461 1936 P.C. 147 (P.C.). A 

creditor is bound by an adjudication against 
lm debtor on his title to property in the absence 
ol fraud, collusion, etc. 38 M.L.J. 266. But 
not so a debtor by dismissal of the creditor’s 
suit under O. 21, R. 63. 55 C. 448. Decision 
against Official Liquidator in the winding up 
u conclusive on all parties represented by him 
43 M. 550 32 M.L.J. 444. A decree fairly 
and properly obtained against a Hindu widow 

C. C. M.— 54 


(limited owner) in the absence of fraud or collu- 
sion, is binding on the reversionary heir. 40 
A. 593 i 3 6 M.L.J. 597 ; 43 B. 249 ; 49 C. 45 ; 
1929 L. 586; 27 A.L.J. 518=119 I.C. 446; 
108 I.C. 817. A suit brought by a reversioner 
is for the benefit of all the reversioners entitled 
to sue and just as any finding given in favour 
of a reversioner benefits all members of the 
reversionary body, a finding arrived at against 
him injures everybody concerned. 40 P.L.R. 
591 = 1938 L. 571. The principle does not 
apply to compromise or an award decree. 
45 C. 590 ; 34 M.L.J. 298 = 43 B. 249 (365) ; 
38 C. 369 ; 29 A. 239. Where the compromise 
is due to collusion on the part of the widow a 
suit by the reversioner is not barred. 21 I.C. 
605=11 A.L.J. 574. Where an alienee, from 
a widow of the last owner, gets a declaration 
of the validity of his alienation against the 
mother who is the next reversioner, the decision 
is binding on the male reversioners. 34 M.L.J. 
319. Adjudication about B’s title subsequent 
to A's deriving title from B does not bind A as 
res judicata, no I.C. 548=1928 M. 635. In 
order that the decision obtained against a Hindu 
widow might operate as res judicata, the widow 
must represent the estate so that there is trial 
of the rights of the reversioners and a decree 
fairly and properly obtained. 14 P. 518 = 
155 I.C. 213=16 P.L.T. 713. See also 1938 N. 
4 GI J (> 937 ) > M.L.J. 575= 1937 M. 651. 

The mere fact that the widow has been impleaded 
as a party in a suit by rival claimants to the 
property is not sufficient to confer on her the 
representative capacity so as to bar a fresh 
claim by reversioners. 144 I.C. 442 = 35 Bom. 
L.R. 118=1933 B. 126. A Hindu widow 
( cannot be deemed to represent her husband’s 
estate so as to bind the reversionary heirs of her 
husband in relation to anything which she may 
have done herself to the prejudice of these 
reversionary heirs. 23 I.C. 761. But the 
decision in a suit by a widow or a limited owner, 
in respect of and for the protection of her own 
rights in certain property, bars a subsequent 
suit by reversioners in respect of that property 
even though such a suit may not be of a repre- 
sentative character. (42 I. A. 125 and 1924 
P.C. 247, Foil.) 1936 A. 422. A decree given 
against a Hindu widow on a ground personal 
to herself and on her admission in the prior 
litigation is not binding on the reversioner. 
21 Bom.L.R. 837 = 43 B. 869. In a litigation 
which is personal to a widow, the widow does 
not represent the estate fully so as to bind 
reversioners. 42 B. 69. As to when a liti- 
gation can be said personal to the widow, see 
73 I.C. 284=18 L.W. 491. Successor of shebait 
when bound by decree against predecessor in 
shebaitship barred. 42 C. 244=27 M.L.J. 100 
(P.C.). Under Mahomedan Law one heir does 
not represent his co-heirs, and so decree against 
one heir docs not bind the rest. 11 O.W.N. 
1608 -153 LC. 42 = 1935 O.W.N. 62. A deci- 
sion against a Municipality operates against the 
chairman suing subsequently for the same 
relief. 36 L.W. 664. A decision in a repre- 
sentative suit binds all persons other than the 
plaintifTs expressly named in the plaint only 
when (a) if the suit relates to a private right,. 
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the formalities as laid down in O. I, R. 8 arc 
observed, and ( b ) if the suit relates to a public 
right, the formalities laid down in S. 91, C. P. 
Code, are observed. 1933 P.C. 183, Rcl. on. 
18 L. 629=1937 L. 425. See also 1937 B. 238. 
Where the procedure prescribed by O. t, R. 8, 
C. P. Code, has not been taken in a suit, the 
decision therein cannot be binding on persons 
■who arc not actually parties thereto, and cannot 
therefore operate as res judicata , in a suit claiming 
a similar relief. 1937 A.L.J. 293=1937 A. 289. 
See alsp 18 L. 629=1937 L. 425. Suit may still 
be a representative suit within the meaning of 
S. it, Expl. VI, though it need not come under 
O. 1, R. 8. The decree in such a suit will 
bind not only the plaintiff, but those persons 
who arc absent but arc held by the Court to 
be represented by the person or persons on 
record. Where a plaintiff allows the defendant 
to proceed with the suit on the footing that he is 
suing in a representative capacity, assuming 
that position and taking the chance of a decree 
in his favour, clear estoppel arises against the 
plaintiff to prevent him from afterwards con- 
tending in a later suit that he was not suing in a 
representative capacity in the former litigation. 
There can be no stronger ease of an absolute 
waiver, or election or conduct rendering it 
wholly inequitable to permit him to resile 
from the position adopted by him. I.L.R. 1937 
B. 326=39 Bom.L.R. 130 1937 B. 238. I he 

fact that t he relief claimed by a body of persons 
in the subsequent suit is similar to the relief 
claimed in a former suit cannot make the former 
suit a representative suit for purposes of 
judicata. It is only if the relief claimed in the 
prior suit as so comprehensive that, if granted 
it will confer a benefit on a class of persons 
including the parties in the subsequent suit* 
that the decision in the former can operate as 
res judicata in the later suit against those not 
actually impleaded in the former suit. iu'x-j 
A L.J. 293=1937 A. 289. Where certain per- 
sons brought a representative suit on Ixhajl of 
a community for establishing their rights con- 
nected with a temple and where it was contended 
that the suit was barred by reason of the decision 
in an earlier suit brought by certain persons 
of the same community with reference to similar 
rights in the same temple it was held that the 
mere fact that the persons who filed the prior 
sun belonged to the same community, could 
not make it a representative suit, and they 
were only asserting their personal claim and the 
omission to follow the provisions of S. 30 of the 
deprived the decision in that suit of 
all binding force, so far as people who were not 
parties to that were concerned. 1938 A. L.J. 680 
= « 93 u A. 523. The provisions of S. 1 1 of the 
Lode arc mandatory and the ordinary litigant, 
who claims under one of the parties to the* 
former suit, can only avoid its provisions by 
taking advantage of S. 44, Evidence Act, which 
defines with precision the grounds of such 
avoidance as fraud or collusion. It is not for 
the Court to treat negligence, or gross negligence, 
as fraud or collusion, unless fraud or collusion 
“ die proper inference from facts. Other 
factors in Expl. VI to S. 11 being present,’ 
the secuon lays down a condition that the 


persons must be litigating bona fide and the 
fulfilment of this condition is necessary for the 
applicability of the section. 64 I.A. 17=1907 
p .C. 1 = ( 1937 ) 1 M.L.J. 1 13 (P.C.). 7 57 

Decrees against Minors.— S. 11 does not 
bar a suit if plaintiffs who were minors were 
not adequately represented in a prior suit. 39 
B. 29. See also 6 P. 388; 16 P.L.T. 484. A 
compromise involving a minor without the 
Court s sanction docs not operate as res judicata. 
3 . • , 53 ’ ^Compromise by minor’s guardian 

s 'f as, dc— No bar to fresh suit on the same 
allegations, no I.C. 550. Where the guardian 
ad litem is guilty of negligence, the decree will 
not operate as res judicata against the minor. 
53 I.C. 412 ; 27 M.L.J. 486; 25 M.L.J. 379; 
19 B 571 ; 22 C. 8; (i 5 M.L.J. 548 = 7933 
M. 806. An omission to rely upon a judgment 
in support of a plea of res judicata is not such 
negligence as would get rid of the bar of res 
judicata. 47 M.L.J. 700. Nor an omission to 
produce, some evidence which existed and which 
might have been produced. 4 O.YV.N. 7|8 = 
105 I.C. 59=«927 O. 354. An omission on 
the part of the guardian to produce the docu- 
ment supporting the minor’s title to the property 
in dispute, which it was plainly her duty to do, 
is gross negligence and the decree in the prior- 
suit would be of no effect and would not operate 
as res judicata so as to bar a subsequent suit by the 
minor to enforce his rights. 67 M.L.J. 927 = 
40 L.W. 823. A guardian is not bound to 
contest a suit to which there is no good defence. 

47 M. 476=46 M.L.J. 291. Where guardian 
is not guilty of fraud nor his interests adverse. 

9 L.W. 479 = 51 I.C. 724. The minority of 
the defendants at the time of prior decision 
docs not preclude the operation of res judicata 
against them provided that some of the defend- 
ants had identical interests with theirs. [25 
A. L.J. 319 (P.C.), Rel. on.] 1 19 I.C. 567 = 
1929 A. 346. Where on an alienation by the 
minor’s father, a pre-emption suit is filed and 
the minor’s step-brother on his own behalf and 
as guardian of the minor defends the suit and 
admits the validity of the sale, the minor cannot 
subsequently reopen the matter and challenge 
the validity of sale. 157 I.C. 801 1935 L. 


44. 

Res Judicata as between Co-defendants. — 
The doctrine should be applied to co-defendants 
with great caution. 25 C.L.J. 322 = 21 C.W.N. 
639 ; 51 I.C. 997- To constitute res judicata 
lietwccn co-defendants it is necessary there should 
be (1) conilict of interest, (2) adjudication should 
be necessary to give appropriate relief to plaintiff, 
and (3) the question must have been finally 
decided between the defendants. 164 I.C. 
468=1936 R. 308; 159 I.C. 340 = 37 P.L.R. 
« 9 = >935 L. 605; 33 M.L.J. 740; >7 A. L J. 
225 ; 1938 L. 227 = 40 P.L.R. 600 ; I.L.R. 1938 
L. 75 = 40 P.L.R. 1030 ; 190 I.C. 609 = 1940 

R. 136; 19 P. 669; 1941 P. 83; 5 ° L.W. 
i66=(i939) 2 M.L.J. 236; 1939 Pcsh. 1; 43 L.W. 
N. 1214 ; 1937 P. 27 ; 20 N.L.J. 159 I 7 L-VV. 
104; 4 Bur. L.J. 250 = 1926 R. 75 i 97 I*C. 
205=1926 I*. 478 ; 96 I.C. 406=1926 S. 282 ; 
30 C.W.N. 415 = 94 I.C. 235 = 1926 C. 568; 
1927 A. 365 ; 103 I.C. 701 ; i 9 2 7 M- 5 ° 1 1 *9 
I.C. 167=1929 M. 638; 117 I-C. too; 13 
R.D. 831 ; 6 R. 575; 1,0 I C - 596=1928 M. 
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59 C. 636; 59 I A. 247=10 R. 322 (P.C.) ; 55 
M. 601 ; 1933 A. 206 ; 1933 R. 255 ; 14 L.K. 
496 (Rev.) = 1 7 R.D. 655. Where in a civil 
suit the co-defendants were all members of one 
family and they had conflicting interests a decision 
as to the relationship of one of them is res judicata 
in subsequent revenue proceedings as between 
the members of that family in regard to that 
question of relationship. 1939 A.W.R. (B.R.) 
9— *939 RD. 82. Where in a suit by the 
mortgagee the question as to whether there was 
a partition between the two defendants in that 
suit was specifically raised and decided and it 
was not necessary for the adjudication of the 
claim of the mortgagee. Held , that the decision 
did not operate as res judicata in a subsequent 
suit between the defendants. 157 I.G. 1047 = 
1935 M.VV.N. 801 = 1935 M. 649. Where an 
adjudication between the defendants is necessary 
to give the appropriate relief to the plaintiff, the 
adjudication will be res judicata as between the 
defendants, if there is a conflict of interest amongst 
them, and a judgment defining the real rights 
and obligations of the defendants inter se. 1 1 
B. 216 ; 26 A. at p. 442 (F.B.) ; 22 B. 245 ; 
25 B. 74 ; 18 A. 65 ; 22 A. 386 ; 47 B. 534 ; 
46 A. 220; 38 B. 438; 14 L. 442=1933 L. 
325 J *933 A. 206 ; 1933 R. 255 ; 14 L. 31 = 
1933 L. 274; 1933 1\ 146. See also 2 L. 88; 1941 
P. 211; 1927 L. 112; *935 L. 57 — 37 P.L.R. 89. 
II the conditions above-mentioned arc satisfied, 
it is immaterial that no distinct issue on the 
point was struck for trial or that there was no 
active contest between the co-defendants. 14 
L. 31 = 142 l.C. 724=1933 L. 274. [21 C. 

43 ° ; 61 M.L.J. 196 and 63 M.L.J. 64 (P.G.), 
Foil.] In order to see whether the doctrine of 
res judicata may be invoked in a subsequent 
suit by persons whose predecessors had been 
impleaded as co-defendants in a previous suit 
or who were themselves co-defendants in sucli 
previous suit, it is necessary to consider the 
following points:— (1) What was the relief claim- 
cd by the plaintiff in the previous suit? (2) Wen 
the co-defendants proper parties to the suit : 
(3) \\as there a conflict of interest between 
tlicrn . (4) Was it necessary to decide thai 

conflic t in order to give the plaintiff the relic 
mat he claimed ? (5) Was the question ir 

issue between the co-defendants actually decided 
73 C.L.J. 475. It is open lo co-dcfcndant: 
putting up a joint defence to resist the clain 
ol a rival on any ground which they may be abb 
to prove ; and it is open to them to raise alter* 
native and even inconsistent pleas in defence 
to the suit of the rival claimant. And whei 
there is no point in controversy between the 
co-defendants inter se, and no difference betweci 
them on any point, a finding by the Court 01 
“ point m favour of one of them and adverse 
to the Other, cannot operate as res judicata in ; 
sutneejuent suit between them. If all that th. 
co-defendanti in the prior suit are anxiou: 
about is to defeat the claim of the plaintiff i 
oocs not matter to them whether the claim o 


any one of them is defeated on any ground 
The decree which in any way non-suits the 
plaintiff is for the benefit of both of them, and 
the mere mention in the judgment that the 
claim of one of them is dismissed, does not affect 
his rights as against the other, and cannot 
operate as res judicata. 1937 A.L.J. 1141. 
Where in a suit brought against A and B and 
another on the footing that A was principal or 
B was surety, the question as to which of the 
defendants was the principal and who was the 
surety was neither agitated between A and B 
nor decided, a plea by A in a subsequent suit, 
brought by B against him for contribution, 
that he (/l) was not the principal, is not barred 
by res judicata. 1941 P. 21 1. One of two 
mortgagees brought a suit for his half share of 
the mortgage money to which he had become 
entitled by partition. Besides the mortgagor 
he also impleaded the other mortgagee as a 
party defendant and alleged that the lattcr‘s 
share of the mortgage money had been paid 
off. The mortgagor defendant pleaded that 
he had discharged the whole debt by payment 
to the other defendant-mortgagee. The latter 
remained ex parte. The Court found that the 
mortgage had not been discharged so far as the 
plaintiff was concerned and gave him a decree. 
The other mortgagee then brought a suit for 
Ills share of the amount impleading also the 
plaintiff in the former suit as a party defendant. 
Held, the claim was barred by res judicata by 
reason of the decision in the prior suit. 42 LAV. 
298=1935 M. 821=69 M.L.J. 527. Where 
in a previous suit there had been a conflict of 
interests between the defendants inter se, which 
it was necessary for the Court to decide in 
order to dismiss the suit, and the Court did in 
fact decide that conflict against the plaintiff 
in that suit, the decision would operate as res 
judicata in a subsequent suit by one of the defend- 
ants. 40 LAV. 823 = 67 M.L.J. 927. See also 
58 B. 544=36 Bom.L.R. 612=1934 B. 313. 
Even if the plea of the plaintiff and one of the 
defendants be identical, a decision between the 
co-defendants would be res judicata. 1935 L. 102 
= >57 l.C. 77 *- See also 157 l.C. 776=1935 L. 
544 - Where there is no finding or only a vague 
finding there is no res judicata. 1929 M. 291 ; 
7 R. 80. Where in a suit brought against the 
mortgagor and mortgagee by a third party, 
a finding is given that the mortgagee is entitled 
to add the amount spent by him in defending 
his title, to his mortgage money and recover it 
when the mortgagor seeks to redeem the property, 
the finding constitutes res judicata in a subsequent 
suit for redemption. 1 Luck. 367. A 
finding against a defendant who is not a necessary 
party is not res judicata. 25 B. 589. Where a 
defendant is ex parte, it cannot be said that 
there has been an active contest between him 
and another defendant who is not ex parte. 14 
324; 57 l.C. 252. See also 157 l.C. 511 = 
*935 A. 678. Where in a partition suit none 
of the parties claimed or resisted partition 
except tlie plaintiff, any questions regarding 
partition which might thereafter arise between 
defendants remains open to be decided. 47 B. 
534 - See also 96 l.C. 406=1926 S. 282 ; 146 
l.C. 131 = 1933 O. 415; 1938 M. 959 = (' 93 B ) 
2 M.L.J. 775; 47 L.W. 374 = *936 M.VV.N. 
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224. In partition suits decision of issues between 
co-defendants inter se is res judicata. 27 A.L.J. 
883=118 I.C. 175 ; 4 Luck. 713=1929 O. 275. 
Where in a previous partition suit, the plaintiffs 
in the subsequent suit were not mere f>ro forma 
defendants, but actively supported the plaintiffs 
in the former suit, and claimed their share, the 
decision in that suit would be res judicata. 58 B. 
544=36 Bom.L.R. 612=1934 R- 3*2. A sued 
/}, B-i and C for partition of joint family estate 
held by B. The estate was in the name of B - 1 
who was the son of B. B at first denied anv 
joint estate but later on entered into a compro- 
mise with A admitting the jointness of the estate. 
The compromise was admitted to Court and a 
decree was passed on it. I11 a suit by C against 
B and B- 1 to get his share of property, held, 
that the lormcr decision was res judicata as to 
the jointness of the property. 1936 M. 252. 
In a former suit it was necessary to decide the 
dispute between the plaintiffs and defendants 
as to the validity of certain sale for the purpose 
of giving the plaintiff appropriate relief. In 
the subsequent suit, the same question as to 
the validity of the sale was again iri issue between 
the same defendant, who were ranged as 
plaintiff and defendant 1, though the subject- 
matter of this suit was different. Held, the 
decision in the former suit was binding upon 
them and that issue was res judicata. 62 I. 
A. 224=14 P. 611=39 C.W.N. 1124 1935 

P.C. 139 (P.C.). 

Res Judicata as between the Co-plaintiffs. 
— A finding to become res judicata as between 
co-plaintiffs must ha\r been essential for giving 
relief against the defendant. 36 B. 207. It 
must be also on points actively contested between 
co-plaintiffs. 38 I.C. 213; 1917 M.W.N. 14. 

T here must also be conflict of interest between 
persons ranged as co-plaintiffs. 70 I.C. 232 
1921 P. 369. Where no rights of the plaintiffs 
inter se were decided in a former suit which 
was compromised, no question of res judicata 
arises by virtue of the compromise in a subse- 
quent suit between them. 1937 OAV.N. 423. 
See abo 1937 R.D. 256. An issue may be res 
judicata between co-plaintifls as well as co- 
dclendanLs, and lor an issue to be res judicata 
between co-plaintilFs it is not necessary that 
there must be a real contest between them. 
When the interests of various plaintiffs arc 
common, and no question of adopting two 
conflicting positions as between themselves arises, 
the decision arrived at by the united efforts of 
all will bind them for ever, especially when the 
only person concerned in holding the opposite 
position has had a full right. 40 P.L.R. 591 
- 193 ^ L. 571. On the point, see also 17 I.C. 
2 ° 5 = >4 ? orT, - L - R * 8 54 ; 21 M. 8 ; 36 B. 207 ; 
31 M.L.J. 77; 1933 5G9. Where in the 

prior suit it was not necessary to decide the 
rights of the plaintiffs inter se for granting relief 
as against the defendants and the later suit 
related to the individual right of one of the 
original plaintiffs, the prior decision did not 
operate as res judicata. 57 B. 488=35 Bom.L.R. 
4*8=1933 B. 287. 

Liticatino under the samp. Title. — See 1937 
1 53 = 7 1 M.L.J. 823; 1940 M. uoi = 

50 L.W. 809= (1939) 2 M.L.J. 836. The 


phrase “ litigating under the same title ” means 
litigating in the same capacity. 140 I.C. 796 
= 1933 L. 66; 153 I.C. 585= 1935 O. 121 ; 

>933 O. 535=147 1 C. 540; 45 C.W.N. 854; 
192 I.C. 676 ; 40 Bom.L.R. 497 ; 1938 N. 

401 ; 19 P. 250 ; 1937 B. 334 ; 1937 M. 651 = 
f * 937 ' 1 M.L.J. 575. It docs not matter if 
the transfer attacked in one case is a mortgage 
and in the other case a gift. 140 I.C. 796 = 

1933 L 66; it OAV.N. 157=153 IC. 585= 
*935 O. *21 : 31 N.L.R. (Supp.) 202 = 163 
I C. >79=^1936 N. 71. Litigating under the 
same title mean that the demand should be of 
the same quality in second suit as in first suit. 
57 C. 258=33 C.W.N. 876; 140 I.C. 796; 

*933 O- . 535 = >17 I C. 540; 1935 N. 61. 

litle” is not the same as “cause of action.” 
116 I.C. 738=1929 A. 400. S. 11 must be 
read as a whole, and the words “ litigating 
under the same title ” must be read with the 
words “ No Court shall try any suit or issue in 
which the matter directly or substantially in 
issue has been directly and substantially in 
issue in the former suit. 1930 S. 227. A 
person who litigates a suit as the representative 
ol a deceased defendant and who sues for the 
same subject-matter in his own right, docs so 
in a different capacity and is not affected by 
the rule of res judicata. 17 C. 57. See also 5 M. 
239 ; 1929 A. 352 ; 1927 M. 110 ; 1940 O.VV. 

N. 1344. Where the first suit by plaintiff 
claiming succession to the suit property as 
daughter of the deceased owner, a woman was 
dismissed on the ground that she was an illegiti- 
mate offspring, a second suit by her claiming 
to succeed to the same property, as heir to her 
brother is not barred. 58 8. 119=149 I.C. 821 
35 Bom.L.R. 1131 = 1934 6- 36- It cannot 
he said for the purpose of the section that a 
decision on a plea of jus tertii is a decision between 
the parties litigating under the same title when 
the jus tertii is put forward and actually relied 
on in later case by the third person. 50 M. 8^7 
53 M.L.J. 864. A decision against a perron 
in his individual capacity does not bind his 
successor in the office of trustee of an endowment. 

47 C. 866. See abo 69 I.C. 528; 1938 A.L.J. 

1157; 42 C.W.N. 560; 1938 L. 499. Where 
the plaintiff in a subsequent suit sues under a 
title different from the one lie endeavoured to 
support in a prior suit, the decision in the prior 
suit will not be res judicata. 55 I.C. 767- --31 
C.L. J. 163. See also 9 C. 945 ; 19 L.W. 369 = 
1924 M. 576; i 93 H A.L.J. 1157; 42 C.W.N. 
560 ; 40 P.L.R. 867=1938 L. 499 ; '9 P- 250 ; 
1931 O. 21 ; > 93 ° A.L.J. 1254 ; 1933 L. y jo. 

Prior suit for possession in personal capacity does 
not bar subsequent suit as shebaits and managers 
and in respect of property of idol. 1936 A. 
422. A decision in a prior suit against n party 
in his personal capacity cannot operate as 
res judicata against him in a later suit y u"> as 
mutawalli of a certain endowment. C.I..J. 

293. A suit under S. 92, C. P-. for a 

scheme is not barred by a P™J r SU, J herediVirv 
which the defendant was held to be I'crechtary 

trustee. 4 3 M.L.J. 44 »- ‘ „ ^r 

by the members of a community to assert their 
personal rights is no bar to a subsequent suit 
by them as representatives of the community to 
establish the right of the community. 18 
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A.L.J. 150. See also i Luck. 489. A suit by 
the plaintiff as owner is not barred because of a 
previous suit by him as expectant reversionary 
heir as he cannot be said to be litigating under 
the same title. 117 LC. 68. Where, in the 

former suit, the grandfather of the present 
plaintiff only claimed the property in dispute 
as reversioner, the second suit by the plaintiff 
for partition of the property on the footing 
of its being joint family property is not barred 
by us judicata. 149 I.C. 244=1934 O. 293. A 
decision against a Municipality regarding a tank 
the management of which is delegated to it by 
the Government cannot bind the Government, 
which cannot be said to claim under the same 
title as the Municipality. 31 N.L.R. 165 = 
156 I.C. 180=1935 N. 61. There is no question 
of res judicata where the judgment has been 
delivered by a Court not competent to deliver 
it affecting the subject-matter of the suit. 37 B. 

563, Rel. on ; 1935 R- 5*7 ; >56 I.C. 1031 (L.). 

Court must be competent to try the 
subsequent Surr. — The section applies only 
when the Court whose decision is cited as res 
judicata is competent to try the second case. 1 
A.L.J. 503. See also 1925 M. 1270 ; 91 I.C. 
1026=1926 C. 603; 43 C.L.J. 606=1926 C. 
1053; 56 M.L.J. 52=110 L.C. 554= >928 M. 
840 ; 108 I.C. 623 ; 1931 A. 454 = 53 A. 560 ; 
12 P.L.T. 582 ; 1937 L. 346 ; 21 P.L.T. 894 ; 
1940 O.A. 1293=1940 O.W.N. 1344 ; 1941 A. 
18 ; 73 C.L.J. 475 ; 1939 S. 329 ; 18 P. 

342 = 1 939 P. 375 ; ‘938 A. 82; 1938 

A.W.R. (B.R.) 105. In order that a decision 
in a former suit may operate as res judicata in 
subsequent suit, it is necessary that the Court 
which tried the former suit was a Court compe- 
tent to try the subsequent suit. Mere compe- 
tency to try the issue raised in the subsequent 
suit Is not enough. Further, it is the competency 
of the original Court which decided the former 
suit that must he looked to and not that of the 
appellate Court in which that suit was ultimately 
decided on appeal. Again, regard must be 
had to the jurisdiction of that Court at the date 
of the former suit and not to its jurisdiction 
at the date of the subsequent suit. 1936 A.L.J. 
13130*1937 A. 20 ; 1 51 I.C. 70=1934 

P. 270; 57 8. 456 35 Bom.L.R. 630=1933 

B. 398 ; 14 L. 437=1933 L. 646; 1933 L. 
614; 14 L.R. 248 (Rcv,) = i7 R.D. 314. In 
determining the competency of a Court for 
purposes of res judicata, a distinction has to be 
drawn between an inherent want of jurisdiction 
and want of jurisdiction on grounds to be deter- 
mined by the Court itself. The first makes the 
decree a nullity which can be ignored, and 
which will not be res judicata. The second does 
not make the decree a nullity but only voidable. 

1935 M. 835=69 M.L.J. 196. The' 1 competent’’ 
Court is the trial Court and it does not afTect 
the auestion whether the decision is that of an 
appellate Court. 44 A. 712 ; 5 C. 832 ; 30 B. 
220; 23 C. 415; 35 C. 356; 9 L.R. 264 
(Rev.) 12 R.D. 547; 58 C.L.J. 120. See also 
49 A. 543 ; 164 I.C. 118=1936 O.W.N. 784 = 

1936 O. 387; 1940 A.L.J. 679. The fact 
that in the two suits appeals may lie 
in different Courts does not afTect the 
application of the rule. 32 A. 67. See 


also 99 I.C. 299=1927 A. 189. Court which 
decided the former suit must have been com- 
petent to try and decide not only the particular 
matter in issue in the later suit but also the 
latter suit itself in which the issue is subsequently 
raised. 45 B. 805 ; 29 C. 707 (P.C.) ; 14 L. 
369=141 I.C. 454 =I 933 L. 551. See also 1937 
A.L.J. 1339=1938 A. 82; 35 C. 553 ; 25 A. 

138; 25 C. 571 ; 35 9' 35.6; I93 2 A. 483. 
In determining the jurisdiction of the Court 
which decided the former suit regard should be 
had to the jurisdiction on the date, not of the 
subsequent suit, but of the former suit. 19 

C.W.N. 128 ; 27 I.C. 954 ; 10 C. 697 ; 1 1 C. 
153; 15 M. 494; i° L. 5 2 8; 1928 L. 929; 

1932 C. 271=59 C. 636; 37 C.W.N. 8to = 

1933 C. 879. Where property in two suits is 
identical, the mere fact that its value has arisen 
in the interval between the two suits and the 
subsequent suit is, therefore, beyond the pecu- 
niary jurisdiction of the former Court, cannot 
affect the question of res judicata. 1936 L. 998 
= 44 L.W. 530=1936 M. 951 = 7' M.L.J. 619. 
The words 4 competent to try such subsequent 
suit ’ occurring in S. 1 1 refer to the jurisdiction 
of the Court that decided the earlier suit at the 
time when the first suit was brought and that if 
at that time such Court would have been com- 

E etent to try the subsequent suit, had it been 
rought, the decision of such Court would 
operate as res judicata, although on a subsequent 
date, by a rise in the value of the property, 
that Court had ceased to be a proper Court, 
having regard to its pecuniary jurisdiction, to 
take cognizance of a suit relating to that very 
property. S. 1 1 is silent as to the point of time 
with reference to which the competency of the 
Court, that decided the earlier suit to try the 
subsequent suit, is to be determined. It is, 
however, clear that the question of the compe- 
tency is to be judged cither by reference to the 
date on which the earlier suit was filed 
or by reference to the date on which the subse- 
quent suit was filed. To hold that the compe- 
tency is to be judged by reference to the date of 
the institution of the subsequent suit would lead 
to anomalous and startling results. 1940 A.L.J. 
679. Even if S. 11 itself cannot be applied, 
according to its terms to a case of difference in 
the pecuniary value of the two suits, at any rate 
the principle can be applied. It was held that 
the principle underlying the section could be 
applied where the first suit was for dissolution 
of a partnership on a tentative value of Rs. 5,500 
and the second was for a claim valued at two 
laklis itself to start with. 1941 N.L.J. 508. A 
decree in a previous suit cannot be treated as 
res judicata in a subsequent suit unless the Judge 
by whom it was made had jurisdiction to try 
and decide not only the particular matter in 
issue but also the subsequent suit itself in which 
the issue is subsequently raised. In spite of a 
large valuation in the subsequent suit, there 
would be res judicata at least with regard to so 
much of the property as was dealt with in the 
previous suit. 67 C.L.J. 223. Court which at 
date of the institution of the first suit had juris- 
diction to try the subsequent suit but was depri- 
ved of such jurisdiction before it pronounced 
judgment in the first suit, is a “ Court of juris- 
diction competent to try such subsequent suit.” 
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42 M. 702 = 37 M.L.J. 248. If the Court which 
passed the decree in the first suit is competent 
to try the subsequent suit, it is immaterial that 
it is prevented from entertaining the subsequent 
suit bv reason of the existence of another Court 
with preferential jurisdiction. 28 B. 338 ; 27 
M. 63 : 29 M. 65. See also 54 C. 1 14 : 54 A. 
824=1932 A. 660. Where the previous suit 
relates to only a portion of the property which 
is the subject-matter in the subsequent suit, if 
the other conditions under S. 1 1 are satisfied, 
the finding in the previous suit that the property 
therein is ancestral will l>c res judicata as regards 
that portion of the property which is the subject- 
matter in the subsequent suit notwithstanding 
the fact that the subsequent suit is beyond the 
limit of the pecuniary jurisdiction of the previous 
Court. 1935 L. 39 1 . A plaintiff cannot evade 
the provisions of the section by joining several 
causes of action against the same defendant in 
the subsequent suit and instituting it in a Court 
of superior jurisdiction. 28 C. 72; 22 A.L.J. 

745 = * 9 2 4 A - 8 49 ; 5 °. A. 306=1928 A. 714 
= 113 I.C. 745. Or by including new properties 
in the claim so as to make the entire claim 
beyond the jurisdiction of the Court which 
tried the first suit. 148 I.C. 926= 1934 IV.sh. 7. 
Or by intentionally inflating the claim. See 
51 M.L.J. 630 ; 28 Bom.L.R. 879 1926 B. 

481 ; 1928 A. 127 = 23 A.L.J. 1035=108 I.C. 
462. But it would be different if cause of action 
in subsequent suit was not available or did not 
exist at time of former suit. 1935 C. 792 -40 
C.W.N. 174. If any specific question lx- within 
the jurisdiction of the Court which decided it 
in the previous suit, the trial of it is barred 
though the whole suit is beyond the jurisdiction 
of the former Court. 25 M.L.J. 379. But set 
117 I.C. 83=1929 L. 781; 29 LAV. 760 = 
119 I.C. 377 = * 9 2 9 M. 529: 1935 C. 792- 
40 C.W.N. 1 74. Nor can the plaintiffdelibcrately 
overvalue the subsequent suit to get rid of the 
bar. 39 I.C. 551. The expression “competent 
to try the subsequent suit ” in S. 1 1 means 
“ competent to try the subsequent suit if brought 
at die time the first suit was brought.” Where 
the later suit was valued at a figure beyond 
the pecuniary jurisdiction of the Court trying the 
first but it was shown that the subject-matter 
of the prior suit was really undervalued, held, 
that the Court may be deemed to lx- competent 
to try the subsequent suit. 37 C.W.N. 810 = 
>933 C. 879=147 I.C. 719. Dismissal of a 
suit for possession filed in a Munsiff’s Court is 
not res judicata in a subsequent suit for redemption 
of mortgage and possession the value of which 
is beyond the jurisdiction of the Munsiff’s 
Court. 65 M.L.J. 761 = 1933 M. 913. See also 
1941 O.A. 422=1941 O.W.N. 648; 1938 M. 
2 57 = ( , 938 ) > M.L.J. 193. Judgment of a 
Court of British India in respect of property 
situated in a Native State could not operate as 
res judicata in the Court of the Native State, as 
it is not competent Court. 20 C.W.N. 1213 = 

36 I.C. 710; £7 A. 1 = 12 A.L.J. 1074. Then 
the British Indian Court to which the decree 
of the Court of the Native State is sent for 
execution refuses execution holding that the 
decree is a nullity as having not been passed 
by a Court of competent jurisdiction, such 



decision is final between the parties and operates 
as res judicata so as to bar a suit on the foreign 
judgment under S. 13, C. P. Code. 63 C. ,033 
= 63 C.L.J. 175 = 40 C.W.N. 59,. The term 
competent jurisdiction ” has regard to dS 
subject. matter as well as the pecuniary limit. 
17 M. 273 ; 13 B 224 ; 29 M. 65 ; 24 M. 444 ; 

? 3 °, Jv 50>-l26 I.C. 591 ; 1930 A. 430 = 

-4 I.C. 714; 1930 A.L.J. 1254=130 I.C. 31. 
Judgment of a Court on issues which it is not 
competent to try could not operate as res judicata 
m a subsequent suit involving the same issue. 
37 *>• 563 : 20 I.C. 557. Question regarding 
title to property decided under S. 4, Provincial 
Insolvency Act. at instance of person submitting 
to it operates as res judicata in a subsequent 
suit by him for declaration of title I r R 
.936. N. 28=164 IC. 694 = 1936 N/,,2 A 
dens, on of a Court of Small Causes on a question 
ot title is not res judicata. 3 M. , 0 > (p in . 

80 I.C. 724 : ,, C. 30, ; ?2 I. A. V23 ; 

I.C. 1 / 1934 L. 324. The decision of a Small 

Cause Court in a suit for rent that tenant was 
permanent does not operate as res judicata in a 
subsequent suit on the regular side, even though 
the Small Cause Judge had jurisdiction to 
decide the latter suit. 48 B. 54,. Where a 
suit of the nature cognizable by a Court of 
Small Causes is tried as a regular suit, the 
decision operates as res judicata though it is not 
appealable. 4, A. 54=47 I.C. 837. But see 
also 1927 M. 96 -98 I.C. 176; 44 CAV.N. 

1099 = 72 C.L.J. 99; 194, C. 104; 4, C.W.N. 
IOf 9 - A Small Cause suit transferred to a 
Munsifr retains its character as such and his 
decision docs not bar subsequent suits not 
cognizable by the Small Cause Court. 26 I.C. 

56 = 12 A.L.J. 853. Seealso ,934 N. 178. Where 
a Small Cause suit and an original suit as bet- 
ween the parties and involving a common question 
is decided by separate judgments by the same 
Judge exercising separate jurisdictions and an 
appeal is preferred against the decision in the 
original suit, as the Small Causes Court is not 
competent to try the matters involved in the 
original suit, there is no res judicata. 1939 
N.L.J. 87= 1939 N. 130. There is one apparent 
exception to the rule that the first Court must 


be a Court competent to try the subsequent 
suit, and that is where the first Court is a C-ourt 
of exclusive jurisdiction, its decision on any 
matter on which it has exclusive jurisdiction 
is binding on the other Court. An instance 
of this is a decision by a Revenue Court 
on a matter on which it has exclusive 
jurisdiction. Similarly, if a Small Cause 
Court decides a matter on which it has 
exclusive jurisdiction, then that decision is 
binding on subsequent Courts. In a suit for 
rent, the Small Cause Court has no exclusive 
jurisdiction to decide the question of title. 
Hence the decision of Small Cause Court on 
title in suit for rent cannot be res judicata in the 
subsequent suit for rent and for ejectment, 
because the prayer for ejectment takes the suit 
away from the jurisdiction of the Court of 
Small Causes. 1938 L. Oil. A Probate Court 
is not competent to try an ordinary suit for 
title and its decision is no bar to a suit in the 
Civil Court. 15 C.W.N. 1021 = 10 I.C. 434 =» 
13 C.L.J. 547; 20 C. 888; 34 B. 589. But 
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^q2 7 C. 421. The decision of a Settlement 
Office! construing a grant by the Grown and 
declaring the nature of the grant and the statu 
and rights of the grantee m accord^ wtri, 

as res judicata 
civil suit between the parties 


title, in 
26 


a 

A. 

A. 

see 


Settlement Circular No 
ultra vires , and clearly operates 


161 I.C. 158= I 93 6 


in a subsequent civil suit 
or (heir representatives. 

O. 225. The decision of Revenue Court in a 

suit exclusively triable by it b ‘ nds 


binds the 

Court, though the subsequent suit could not 
brought in the Revenue Court. 43 M. 859 

20 ML )- 476. See also 3 O.W.N. 210 = 93 

I.C. 62=1926 O. 205; 93 l- c - 374 * 9 2 } 0 

348 ; 89 I.C. 810=1926 O. 181 ; 1926 C. 369 - 
no I.C 756; 9 > I C. 528=1926 L. 178; 194 * 
OAV.N 46. i 1938 A W.R. (B.R.) 9 ° 

suit by Zamindar in Oudh); 1938 O.W.N. 306, 

1026 A. 34 ; 4 Luck. 220 ; 19 A. 101. Where 
the question raised in the suit in the Civil Court 
was not decided by the Revenue Court in the 
prior suit as a Court of exclusive jurisdiction 
there is no bar. 3 Luck. 636 ; 52 A. 823 
1030 A. 611. See also 44 L.W. 3*14 = , 93 J 
522 71 M.L.J. 227. Where in a suit under 

S. 105 of the B. T. Act, before the Revenue 
Officer, the question of the maintainability of 
the suit on the ground of jurisdiction was raised 
and adjudicated upon, and it was not appealed 
against the decree of the Revenue Officer 
cannot be attacked in a subsequent suit in a 

Civil Court. 30 C.W.N. 974 97 LC. 702 = 
1926 C. 1180. See also 49 C.L.J. 281 = 1929 
C. 417 120I.C. 104; 1937 A. 481 ; 1936 R.D. 

457 ; >938 R D. 588 ; 1937 A.L.J. 979 ; 1937 

M. 303. The decision by a Revenue Court 
on a question of tide is no bar to the same 
question being litigated in the Civil Court. 

46 LC. 13 ; 34 LC. 354; 87 M.L.J. 268 = 

1934 M. 55!. But we 1930 A.L.J. 1281. Deci- 
sion of Tahsildar in suit for arrears of rent is not 
res judicata in subsequent suit for ejectment. 
1936 A.W.R. 30=1936 R.D. 1. A decision on 
a question of tenancy by a Rent Court is not 
res judicata in a subsequent suit for declaration 
of title. 21 A.L.J. 476=1924 A. 163; 1933 

L. 1016 (i)=i 47 LC. 521 ; 1940 R.D. 602. 
But when a Revenue Court is invested with 
the powers of a Civil Court regarding a particular 
class of cases, its decision on a question of title 
will operate as res judicata. 18 A. 59 ; 18 A. 
270 (F.B.) ; 29 C. 252. It would not be res 
judicata if the Revenue Court is not so invested. 
26 A. 601. See also 33 A. 453 ; 29 A. 601. A 
Revenue Court’s decision in a rent suit de- 
claring a tenant’s status bars a subsequent 
suit in the Civil Court for declaring the tenant 
as an occupancy tenant. 42 A. 191 ; 58 I.C. 
771 ; 71 I.C. 307 ; 50 C. 79. See also 71 
C.L.J. 232 1940 C. 347; 1938 R.D. 121 ; 

1938 R.D. 132 (Correction case under Ss. 339 
and 42, U. 1 *. Land Revenue Act); 1938 A.L.J. 
(Supp.) 91. But see 100 I.C. 851 1927 O. 

183, where the under-proprietary rights of the 
tenants were in question. The decision of a 
Revenue Court on a question as to the existence 


of the relationship of landlord and tenant cannot 
operate as res judicata in subsequent suit in 
ejectment and for declaration of 
Civil Court. 30 C. 339; 25 A. 138 
468; 26 A. 601. But we 13 M. 287; 33 
453. See also 37 A. 280; 41 A. 319. But 
contra 34 P.L.R. 642=1933 L. 738, where the 
previous ejectment suit was exclusively within 
the jurisdiction of the Revenue Court. Certifi- 
cate Officer under Bengal Public Demands 
Recovery Act is not a Court. 112 I.C. 7 1 
= 1929 C. 130. Decision under Bengal Tenancy 
Act S. 106, in a suit for correction of entry in 
rccord-of-rights is res judicata in a subsequent 

suit. 49 C.L.J. 285 = 33 C.W.N. 623=, 929 
C 38s; 19 P L.T. 456=1938 P. 359 (decision 

under S. 158, B. T. Act). Prior decision in 
land acquisition case though between same 
parties and in respect of adjacent land is not 
res judicata if land is acquired under a different 
notification. 1928 L. 263=112 I.C. 797. Com- 
petency of a Court in connection with S. 11, 

C P. Code, has no reference to territorial 
jurisdiction. 1939 A. 202. The decision of 
the District Judge on a reference under S. 30 
of the Land Acquisition Act is a decision by a 
Court of competent jurisdiction and would 
operate as res judicata. 53 L.W. 364= (1941) 1 
M.L.J. 408 - 

Effect of Appeal. — W hen a judgment of a 
Court of First Instance is appealed against, 
it ceases to be res judicata. 11 A. 148 (161) 
(F.B.) ; 24 C. 616 ; 39 C. 925 ; 12 L. 497. 
But if the appeal fails, or abates or is otherwise 
not proceeded with, the judgment becomes 
final, and does not lose its effect or finality for 
the purpose of res judicata. 14 P. 633=159 
I.C. 173=16 P.L.T. 819; and if the appellate 
Court declines to decide that issue and disposes 
of the case on other grounds, the judgment of 
the first Court on that issue is not a bar to a 
future suit. 6 B. no ; 5 C.L.J. 653 ; 164 I.C. 
610 (L.). Where the plaintiff’s suit was decreed 
both in the question of title as well as on a plea 
of adverse possession and the same was con- 
firmed on appeal but in second appeal the ques- 
tion of adverse possession was not argued or 
considered, held, that the adjudication as to 
adverse possession would operate as res judicata 
in a later suit. 53 B. 676. As to the effect of 
appeal with some only of the defendants as 
respondents, see 6 R. 29 = 54 M.L.J. 88 (P.C.). 
When an appeal is preferred against the finding 
of an issue and the appeal is disposed of on 
other points, the finding of the lower Court 
cannot operate as res judicata. 28 M. 338 ; 4 
Luck. 404. Where in appeal, permission is 
granted to withdraw a suit with liberty to file a 
fresh suit, the order of the trial Court on the 
merits ipso facto falls to the ground and hence 
cannot operate as res judicata. 74 I.C. 894 ; 
40 M. 259 = 32 M.L.J. 477. Dismissal of the 
application to file appeal in forma pauperis decision 
cannot operate as res judicata. 1930 L. 501 ; 
1930 A. 112. Such an order though erroneous 
and unjustifiable is not void or one made without 
jurisdiction and consequently the prior suit is 
not res judicata. 31 C.L.J. 482 = 24 C.W.N. 
723 (F.B.) ; 32 M.L.J. 434. But the contrary 
has been held in 46 LC. 322 = 3 P.L.J. 404 ; 
44 C. 367. The dismiiaal or withdrawal of an 
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appeal has the same effect as a decision on 
the merits and leaves the finding of the trial 
Court final. 22 A.L.J. 365 = 78 I.C. 677. 
Where pending a Privy Council appeal the matter 
tv compromised and the appeal withdrawn, the 
decree of the High Court becomes final. 6 M. 
43 ; 138 I.C. 406. A decision in the previous 
suit is final though an appeal is pending against 
the same in the Privy Council. 4 R. 8 ; 12 L. 
497 * Where two suits arc disposed of at the 
same lime, there is no prior decision which can 
operate as res judicata though one of them was 
filed before the other. 1938 R.D. 133=1938 
A.W.R. 81 (B.R.). Other defendants claiming 
throughout 1st defendant, plaintiff-appellant not 
joining 1 st defendant as respondent in appeal — 
Decision of res judicata between him and all the 
defendants. 54 M.L.J. 88. 

Connected or Cross Suits tried tocether. 
— Where two actions were tried together and 
there was a common judgment though separate 
decrees and no appeal was preferred against 
one of the decrees, the finding in the suit not 
appealed against operated as res judicata in the 
connected proceeding taken in appeal. 12 I*. 
139=141 I.C. 762=1933 P. 78; 75 I.C. 570 
(Pat.); 34 CAV.N. 839; 37 C.L.J. 184 = 

74 I.C. 591 ; 33 A. 51 ; 33 A. 151 ; 35 A. 
187 ; 41 A. 54 ; 2 R. 633 ; 14 L.R. 552 (Rev.) ; 
1934 Pesh. 116; 15 L.R. 6 (Rev.) ; 1939 

0. W.N. 955; 40 P.L.R. 198 1938 L. 114; 

51 L.W. 429=1940 M. 564 = (1940) 1 M.L.J. 
647 ; '939 Sind 3 - 0 : *939 O.W..W 955; 

1939 A.W.R. (B.R.) 141; 15 L.R. 339 (Rev.); 14 

L. R. 879 (Rev.); to O.W.N. 1093=1933 O. 

531 ; 102 I.C. 171=4 O.W.N. 297 ; 40 C.W.N. 
1176; 62 C. 642 = 39 C.W.N. 938 = 61 C.L.J. 
>93 I 156 I.C. 998 (Lah.) ; 164 I.C. 743 

1936 R. 401. But see contra 29 M. 333=16 

M. L.J. 63; 1926 M. 378 = 92 I.C’. 352; 29 
M.L.J. 551 ; 67 M.L.J. 364; 8 I.. 384=104 

1. C. 849 (F.B.) ; 105 I.C. 850 ; 1927 L. 98 ; 
93 I.C. 1014 ; 16 C. 233 ; 33 C. 1 101 ; 14 L.R. 
41 (Rcv.)=i7 R.D. 32. Per Harper, S.M . — 
Where four cases were heard together and 
disposed of by a single judgment and an appeal 
was preferred in one only, it was held that though 
the reasons given by the lower Court were not 
very strong, as the matter had been given 
judicial discretion there was no sufficient reason 
to differentiate in one case which came upon 
appeal from the rest. 1941 R.D. 586=1941 
A.W.R. (Rev.) 579. See also 1941 O.A. (Supp.) 
403=1941 A.W.R. (Rev.) 562. Where two 
suits were governed by identical evidence, 
identical issues and a common judgment and 
though two appeals were preferred, one of them 
is dismissed for insufficiency of court-fee, it would 
operate as res judicata as regards the other appeal 
which cannot be thereafter heard. 1940 A.L.J. 
(Supp.) 24. Where a common judgment dis- 
poses of a suit by a creditor on a pronotc and a 
suit by the debtor under S. 33 of the U. P. 
Agriculturists’ Relief Act and the debtor is made 
liable for the same sum of money in both the 
suits, the debtor in the absence of an appeal 
in his own suit, cannot maintain an appeal 
against the judgment in the creditor’s suit in 
which he was the defendant. 1941 O.W.N. 
502=1941 A.W.R. (H.C.) 128. 


Cross Suits. — One decided after the other 

Decision in the former is res judicata in the latter. 
96 I.C. 694. See also 8 L. 384 (F.B.) ; 1927 L. 
821; 14 R.D. 324; 34 C.W.N. 839. Where 
cross suits between the same parties on the 
same facts arc tried together and disposed of 
by one judgment but separate decrees are 
passed and an appeal is preferred against one 
of the decrees alone, the decree unappealcd 
does not operate as a bar under S. 1 1. C. P. Code, 
so as to preclude the appellate Court from 
dealing with the decrees appealed against. The 
doctrine of res judicata has no application when 
the very object of the appeal, in substance if 
not in form, is to get rid of the decision which 
is pleaded in bar. 152 I.C. 114 (21 = 67 M.L.J. 
364 (29 M. 333 (F.B. ), Foil.] Cross-appeals 
from the same decree decided by appellate 
Court allowing one appeal and dismissing the 
other — Second appeal preferred against decree 
of dismissal only — No bar of res judicata. 50 A. 
517. See also 1940 O. 45=15 Luck. 126. 

Conflicting decrees. — Where there are two 
conflicting decrees inter partes the later decree 
must, for purposes of res judicata, be taken to pre- 
vail. 19 P.I..T. 456=1938 P. 359. When there 
are two conflicting decisions upon the rights of 
parties to a litigation, the later decision must 
prevail particularly when that decision is that 
of a superior Court. It is the later decision 
and not the earlier one of the inferior Court 
which would operate as res judicata. I.L.R. 
1937 A. 628 1937 A.L.J. 979 - 1937 A. 481. 

See also 1938 A.W.R. (B.R.) 81. 

“ Cause of Action.” — See 16 C. 98 (P.C.) 
and 34 M. 97. 

Rent Suits. — In a suit for recovery of rent 
under the Bengal Cess Act ( 1880), the decision 
as to amount of cess cannot be res judicata. 1927 
P. 58. also 21 P.L.T. 277. 

Proof and Practice. — The judgment pleaded 
in bar of the suit must be strictly proved. 31 
M.L.J. 311. The original pleadings should be 
filed to sustain a plea of res judicata. 47 G. 662 
- 47 I.A. 1 1 = 38 M.L.J. 424 (P.C.). Judgments 
which do not operate as res judicata may Ik* 
used as evidence. See 22-I.A. 60 ; 24 I.A. to ; 

12 A. 1 ; 25 M. 300 (F.B.) ; 28 C. 109. Per 
Wiide, 7. — Where the previous suit was tried 
according to the procedure then in force, the 
mere fact that the procedure then in force was 
of summary character is immaterial for the 
purposes of S. it. 40 P.L.R. 3 * 9 -*938 L. 369 
(F.B.). Plea of res judicata cannot be allowed 
to lx* taken for first time in second appeal when 
not already taken in written statement and not 
discussed in lower Courts. 1929 M. 775. The 
plea of res judicata can be raised for the first time 
in appeal or even in second appeal provided it 
can lx* clearly maintained from the undisputed 
facts on the record. 190 I.C. 609=1940 R. 
136. 

A Decree is not sufficient evidence to support 
a plea of res judicata for it does not afford any 
information as to the matters which were in 
issue or have been decided. 43 F.W. 67b 
tfit I.C. 748=1936 M. 469. Where the judg- 
ment of appellate Court was not filed even though 
it was a confirming judgment, the grounds for 
decision could not be ascertained and the decision 
of any particular point by the trial Court could 
not be treated as res judicata. 1935 G - 79 2 - 
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• » 0 * t :fr r,. nrecluded by rules from instituting a further suit in 

»• WherC 3 plamt,ff r «p P ect of any particular cause of action, he shall not 
Bar to further suit. be entitled to institute a suit in respect ol such cause ot 

action in any Court to which this Code applies. 

ltt A for eign judgment shall be conclusive as to any matter thereby directly 

13. A to g J S adjudicated upon between the same parties or between 

When foreign judgment not parties under whom they or any ot them claim litigating 
conclusive. under the same title except 

(a) W here it has not been pronounced by a Court of competent jurisdiction ; 

same relief in British India. 31 M.L.J. 563= 
43 I. A. 249=44 C. 186 (P.G.). The judgment 
of a foreign Court obtained on a decree of a 
Court in British India is no bar to the execution 
of the original decree. 7 C. 82. A foreign 
judgment 'may, in certain specified cases, be 
enforced by proceedings in execution, instead 
of by a suit. (See S. 44). But S. 44 does not 
override this section. 53 A. 747 -* 93 * A.L.J. 
653=136 I.C. 353 = 193 ! A - 68 9 - Hence a 
British executing Court can enter into the 
auestion whether the foreign Court had juris- 
diction to pass the decree. 37 P.L.R. 240 = 

158 I.G. 232 = 1935 L- 551 i 63 C. 1033 = 53 
C.L.J. 175 = 40 C.W.N. 591. Foreign judgments 
in respect of immovable property in British 
India do not bar the trial of the same question 
in British Courts. 119 I.C. 482 = 1929 L. 627. 
But a suit upon it lies in a British Indian Court, 

6 M. 273 ; 7 M. 164 ; 24 B. 86 ; 22 C. 222 = 
21 I. A. 171 (P.C.). See also 13 B. 224. A 
foreign judgment cannot directly affect land 
situated in British India. 19 M. 527. As to 
the effect of adjudication of insolvency in a 
foreign Court, see 23 M. 458. British Indian 
Courts arc not bound in all cases to take cog- 
nizance of a suit based on a foreign judgment, 
and they may refuse to entertain it on grounds 
of expediency 23 M. 458. 

Sec. 13 (a) : Jurisdiction of Foreign Court. 
— A British executing Court has jurisdiction 
to sec whether the foreign Court had juris- 
diction to pass the decree in question. Scope 
of Ss. 13 and 14 considered. 39 M. 24 = 27 

M. L.J. 535 (F.B.) ; (1941) 2 M.L.J. 68 ; 40 B. 

55 1 i 53 A. 747 = 193 ! A.L.J. 653=136 I.C. 

353 = 193 * A. 689. Competency of jurisdiction 
of foreign Court is to be determined with refe- 
rence to principles of international law. I.L.R. 
(1938) B. 16=174 I.C. 615=1938 B. 173. See 
also (1941) 2 M.L.J. 68. The defendant must 
cither be a subject of the foreign State or reside 
in it, at the date of suit where the claim 
against him is of a personal nature. 37 M. 163 
= 24 M.L.J. 619 22 C. 222 (P.C.) ; 26 C. 

93 * J 2 4 8. 77 ; 20 M. 112; 32 M. 469 ; 158 
I.C. 24; 63 C. 1033 = 63 C.L.J. 175=40 C.VV. 

N. 591 ; 59 M. 918=43 L.VV. 607=1936 M. 

552 = 7! M.L.J. 93. A service on the agent 
of a firm within jurisdiction cannot create 
jurisdiction against non-resident partners and 
the judgment against the firm does not amount 
to personal decree against them. 37 M. 163 = 
24 M.L.J. 619. See also 20 M. 1 12 ; 24 B. 77 ; 
63 M.L.J. 761 = 140 I.C. 588. But where there 
has been submission to the forum by the partners 
for many years, a decree against them can be 
personally enforced against them. Service of 
suit notice on agent of partnership whose members 


NOTES. , J . 

SEC . 12.— As to rules which preclude the 
institution of further suit in respect ol same 
cause of action, O. 2, R. 2 (suit m res^c 
of part of claim omitted or relinquished) , 

O o R. q, (where decree was passed against 
plaintiff by default); O. 22, R. 9 (abatement 
of suit) ; O. 23, R. 1 (withdrawal of suit without 
leave of Court). Dismissal of suit for non- 
prosecution under Ch. X, R. 36, of Calcutta 
High Court Rules (Original Side) does not 
bar fresh suit. 62 C. I5 = 3 8 C.W.N. 1132 — 
1935 C. 212. Where a person obtains a decree 
to the extent of the assets against a supposed 
legal representative of a deceased debtor, who 
is subsequently found not to be so, a fresh suit 
on the same cause of action against the right 
legal representative is barred. 9 F-I— I • 807 

= 108 I.C. 558=1928 P. 362. 

Sec. 13.: Scope and Application.— As to 
conditions of validity in British India of a 
Foreign Judgment, see I.L.R. (1938) 8. 16 174 

I.C. 615=1938 8. 173; '87 IC. 57 5 P" 

Chatterji, J— S. 13 simply says that a foreign 

judgment shall be conclusive evidence. But 

where a foreign judgment is made the sole 
foundation of a suit, the relief asked for in the 
suit must be such as is awarded by the foreign 

judgment. 1941 P- 109=194° P.W.N.. 758 - 

This section enacts a rule of res judicata in the 
case of foreign judgments, except in the six 
circumstances specified in this section. It 
follows that in order to so operate, two other 
conditions of S. 11 should be fulfilled. 2 L. 
107 63 I.C. 387- See also 158 I.C. 547= *935 
R. 284. A Court which entertains a suit on a 
foreign judgment cannot enquire into the 
merits of the original action or the propriety 
of the decision. 46 A. 119. See also 28 C. 641 ; 
107 I.C. 352 = 47 C.L.J. 263=1928 P.C. 83 
(P.C.) ; 36 Bom.L.R. 844= 155 I.C. 711 = 

1934 8. 390. Where a judgment falls under 
any of the exceptions no judgment on them 
can lie passed in a British Indian Court. 50 M. 
261 = 52 M.L.J. 240 (F.B.). Every issue decided 
by the foreign Court is not binding on the 
British Indian Court. The expression “ matter 
directly adjudicated upon ” in the section 
should be held to include the right set up by 
the plaintiff limited only to the particular 
relief granted or refused. 51 M. 720 = 54 M.L.J. 
479 1 *9 2 9 627 139 I.C. 482. Section is 

not confined in its application to plaintiffs. 
A defendant is eoually entitled to non-suit 
the plaintiff on the basis of a foreign judgment. 
54 M.L.J. 479 51 M. 720 ; 6 R. 552= 1928 R. 

319. A foreign judgment has no force or 
authority as such in British India, but may 
give a cause of action for a suit to obtain the 

C CM — 55 
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reside outside jurisdiction does not create juris- 
diction on the ground of residence. 37 M. 163 
= 24 Nl.L.J. 619. Irregularities which do not 
afTcct the jurisdiction of the Court do not vitiate 
a foreign judgment. 30 M. 292 ; 36 Bom.L.R. 
844=155 I. C. 711 = 1934 8. 39°- 

Submission to Jurisdiction. — Where there 
has been consent to submit to the jurisdiction 
of the foreign Court, the decision is binding. 
37 M. 163 = 24 M.L.J. 619. I he question 
whether a party has so submitted is one of fact. 
Such submission must be before judgment is 
pronounced. Submission afterwards, unless sup- 
porting an inference that there was submission 
before, is only eflet live as creating a sort of 
estopjjel. 57 M. 824=1934 M. 434 = 67 M.L.J. 
187. See also 39 M. 733 -30 M.L.J. 148; 64 
M.L.J. 531 ; 37 M- 163 = 24 M.L. J. 619; 13 
M. 82 ; 30 M. 292. I hough a defendant who 
remains ex parte does not, by that mere fact, 
submit to the jurisdiction ol foreign Court, his 
conduct both before and alter the decree is 
passed may afford evidence of his submission 
to jurisdiction and his intention in remaining 
ex parte. 59 M. 918 1936 M. 552 71 M.L.J. 
93. See also 53 A. 747 1931 A.L.J. 633 
136 I.C. 353= , 93 , A. 689 ; 37 M. 824. I hr 
action of a defendant in filing a written statement 
in a suit against him in a foreign Court and 
attacking the jurisdiction of that Court amounts 
to submission to its jurisdiction, as by such a 
course he is asking the Court to decide a point 
in controversy between himself and the plaintiff; 
even a mere submission ol the issue of jurisdic tion 
to t fie decision ol the Court amounts to accept- 
ance of that Court’s jurisdiction. S. 13 {a) 
does not apply to such a case, and the decree 
passed cannot be said to lx- one not pronounced 
by a Court of competent jurisdiction. 33 L.W. 
B9 == ( 1 94 * ) 1 M.L. J. 140. See also 20 I*. 144 

1941 1*. top. The protest against jurisdiction 
must be made at an early stage of the pro- 
ceedings. 7 M. 105. Where defendant appear- 
ed before foreign Court in the suit, thus recog- 
nizing its jurisdiction but failed to appear at a 
later stage and a decree was passed against him 
ex parte , he cannot afterwards in proceedings in 
execution of the decree, taken in British India, 
contest that the foreign Court had no jurisdiction. 

44 L.W. 752 1937 M. 97 71 M.L.J. 838 ; 63 C. 

1033=63 C.L.J. 173- 40 C.W.N. 391; 33 L.W. 
89= ( 1 94 1 ) 1 M.L.J. 140. I he mere fact that 
a party has once appeared before a foreign 
Court in the character of plaintiff, is not sufficient 
to regard him for ever afterwards as having 
submitted to its jurisdiction jn any suit instituted 
against him later on in that Court, in which he 
never appeared at all. 71 M.L.J. 93 1936 \1. 

552 = 39 M. 918 ( rioted supra). Nor does the 
fact that a British subject has entered into a 
partnership in the foreign country, and that 
the suit relates to a transaction entered into 
in the course of the business of the partnership, 
lead to the inference that he has agreed to be 
bound by the decision of the foreign Court. 
36 L.W. 736=1933 M. 112 = 63 M.L.J. 761. 
If the decree at the time when it was passed 
was an absolute nullity, it cannot be subsc- 

a uently and retrospectively clothed with juris- 
iction by an application by the judgment- 
debtor to the foreign Court to set aside the 


r* parte decree. 37 L.W. 410=1933 M. 393 = 
64 M.L.J. 531. But see 8 L. 54=1927 L. 200, 
where it was held that there was voluntary 
submission to jurisdiction when a party applied 
for review of an order passed against him. 
Execution of power of attorney whether sub- 
mission. 92 I.C. 491 = 1926 M. 259. The 
mere engagement of a pleader to defend a suit, 
does not amount to submission to jurisdiction, 
where the pleader reports no instructions at 
the time of trial. 18 M. 327. But see also 
40 M. 112 (P.C.) and 39 M. 95 = 27 M.L.J. 
<>70. Where defendant appears not voluntarily 
but under duress or coercive process, the decree 
cannot be binding. 39 M. 733 = 30 M.L.J. 
148 ; 64 M.L.J. 531 = 144 I.C. 557. A sub- 
mission lo jurisdiction for saving property 
is not a voluntary submission. 39 M. 24 = 27 
ML.J. 535 (F.B.). What amounts to sub- 
mission. See 22 N.L.R. 82=1926 N. 77 ; 1931 
A. 689; 41 Bom.L.R. 818=1939 8. 374. 

Personal Actions.— So far as personal actions 
are concerned, competency of jurisdiction must 
be determined, not by territorial law of the 
loreign state but by the rules of Private Inter- 
national Law. 63 C. 1033 =63 C.L.J. 175 

40 C.W.N. 591. A foreign Court has juris- 
diction in an international sense in personal 
actions in the following cases, viz., (1) where 
defendant is subject of the foreign country in 
which judgment is obtained, (2) where he is 
such subject when action is commenced, (3) 
where he, in the character of plaintiff, has 
selected the foreign Court in which he is after- 
wards sued ; (4) where he has voluntarily 

appeared in that Court and submitted to its 
jurisdiction: (5) where he had contracted to 
submit himsell to the foreign forum in which 
the judgment is obtained. 63 C. 1033. But 
the- case may be otherwise where the non- 
resident foreigner is a subject ol the same sovereign 
power which legislates, although even in such 
a case there must be an express power ol terri- 
torial legislation conferred by statute to give 
rise to jurisdiction over him. 63 C. 1033. 
Therefore where the* judgment is that of a 
Court in England and the defendant resides 
in British India, the decree is not a nullity. 28 
C. 641 ; 40 M. H2=4|. I.A. 6 38 LC. 683 

= 32 M.L.J. 35 (P.C.). 

Suit relating to Immovable Property. — 
Where a suit relates to immovable property foreign 
Court will have jurisdiction where defendant 
has such property within the foreign juris- 
diction in respect of which cause of action has 
arisen during his stay within that jurisdiction. 
63 C. 1033 63 C.L.J. i75~f° C.W.N. 591. 
But the claim must be with reference to the 
property itself, and it will have no jurisdiction 
in personam, over the possessor, even in regard 
to obligations connected with that property. 03 
C. i <>33- l Emanuel v. Symon, (1908) 1 K.B. 3 ,,i J 
A personal decree in mortgage suit against 
legal representative of mortgagor limited to 
assets of the mortgagor cannot he passed so ar 
as such assets arc not situate within its juris- 
diction-invalidity of such decree by a foreign 
Court. 41 Bom.L.R. 8t8=i939 ». 374- 

Suit Relating to Wax.— Grant of probate 
of a will or revocation thereof by a foreign 
Court cannot be treated as a judgment m rtm 
so as to make it incumbent on a Court in Britisti 
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(b) where it has not been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be founded on an 
incorrect view of international law or a refusal to recognize the law of British India 

in cases in which such law is applicable ; 


NOTES. 

India to hold that the deceased left a will or 

died intestate. 43 L W - ? 5 ran 
1006 M. 197. The Court in British India can, 

in spite of the revocation by a foreign Court, 

hold that the will is true, valid and binding 

in respect of properties left by the deceased in 

British India, the devolution of which is governed 

by the law in British India and not by the law 

of the place where the owner of the properties 

resided and died. 1936 M. 197 - See also 40 

Bom.L.R. 57 >• 

Suit relating to Trust. — In actions relating 
to the recovery of the office of trusteeship the 
Court of competent jurisdiction is the Court of 
what may be called the domicile of the trust. 

54 M.L.J. 479 * 

Surr for Divorce and Maintenance. — 
Where a decree for divorce was passed by a 
foreign Court under which husband was to pay 
a monthly sum for maintenance of wife and 
children, and a suit was filed in British India 
based on that decree in respect of instalments 
which had already become due, it is final and 
conclusive. But she would not be entitled to 
obtain except by means of a fresh suit for the 
instalments accruing after the institution of the 
suit. 158 I.C. 547 = >935 R - 284. 

Sec. 13 (b ). — The law laid down in this 
clause is wider and more elastic than that in 
England. I.L.R. (1938) B. 16=174 LC. 615= 
1938 B. 173. This clause refers to cases where, 
for one reason or another, the controversy raised 
in the action has not, in fact, been the subject 
of direct adjudication by the Court. 40 M. 
112 = 44 I. A. 6 = 21 C.W.N. 358 = 32 M.L.J. 
35 (P.C.). Where the defendant raised a 
defence in the suit but refused to answer interro- 
gatories submitted to him, and his defence was 
consequently struck out without investigation 
under the English Supreme Court Rules, and 
judgment was given to plaintiff, held, it was no 
judgment on merits. 40 M. 112 (P.C.). Judg- 
ment cannot be said to be on merits, when 
it has only followed as a penalty upon defendant 
not complying with orders of Court and the 
facts and circumstances of the case were never 
gone into at all. 41 A. 521 = 50 I.C. 780= 
17 A.L.J. 501 ; 50 A. 270=25 A.L.J. 877 = 
1927 A. 510. See also 41 Bom.L.R. 818=1939 
B. 374 - Where a defendant, after getting an 
order setting him ex parte set aside, files his written 
statement raising various issues in the foreign 
Court and then withdraws, and a decree is 
given against him by that Court after the plaintiff 
has actually been examined in the witness-box, 
it cannot be held that the decision is an ex parte 
decision and not given on the merits of the 
case within the meaning of S. 13 ( b ). 53 L.W. 

89 = ’(t9<p) 1 M.L.J. 140. As to the true test 
of deciding whether a judgment has been given 
on the merits, see 14 L. 58=34 P.L.R. 311 = 
1932 L. 6^9. Decree passed on admission of 
defendant is one on merits. 16 L. 768=158 
l.C. 113=1935 L. 396 ; (1941) 1 M.L.J. 140. 


Ex parte Decrees. — Where defendant does 
not appear, his default and failure to contest 
after due sendee of summons tantamounts to 
an admission of the claim, and judgment given 
in favour of plaintiff is one on merits. 41 A. 
521=50 I.C. 780=17 A.L.J. 501 ; 50 A. 270= 
25 A.L.J. 877=1927 A. 510. But see contra. 
50 M. 261 = 1927 M. 265 = 52 M.L.J. 240 
(F.B.). Where it was held that a foreign 
judgment passed on default of appearance of 
defendant duly served with summons, merely 
on the plaint allegations without any trial or 
evidence is not one passed on merits. (This 
overrules 47 M. 877 = 82 I.C. 425=1925 M. 
155 = 47 M.L.J. 356; 22 L.W. 820=92 I.C. 
491 = 1926 M. 259.). See also 62 C. 682 = 39 
C.W.N. 557 = 61 C.L.J. 29. An ex parte 
decision may or may not be on the merits. 
The mere fact of its being ex parte will not justify 
a finding that the decision was not op the merits. 
The real test is whether it was merely formally 
passed, as a matter of course or by way of penalty, 
or whether it was based upon a consideration of 
the truth or otherwise of the plaintiff’s claim. 
20 P. 144=1940 P.W.N. 758=1941 P. 109. 
Decrees passed under Ceylon C. P. Code Ss. 
85 86, on plaintiff’s affidavit in the absence 

of defendant, are not decisions on merits but 
a penalty for default of appearance. 30 


are 

L.W. 349= > 93 ° M - >49 = 57 M.L.J. 459. See 
also 38 L.W. 232=144 I.C. 22=1933 M. 544. 
Where pleader holding power does not receive 
instructions to defend the case on the merits, 
and appears in it, the mere fact of his being 
without such instructions, docs not prevent 
the decision from being one on the merits. 32 
Bom.L.R. 1178=128 I.C. 609=1930 B. 51 1. 
See also 41 A. 521. Judgment for plaintiff in 
defendant’s absence based on agreement between 
the parties is one on merits. 158 I.C. 547 = 
1935 R. 284; 52 M. 503=1929 M. 469=56 
M.L.J. 547. A foreign judgment cannot be 
said to be not on the merits merely because it 
happens to be erroneous on the merits. 13 B. 
2 44 I 2 4 8. 86 ; or because it has proceeded 
on a wrong view as to burden of proof or as to 
the legal liability of a party. 41 M. 205 = 
45 I.C- 7 ° 3 - See also 36 Bom.L.R. 844=155 
I.C. 711 = 1 934 B. 390. Absence of notice to 
defendant before a foreign judgment is passed 
renders it void. 13 M. 496; 11 B. 241. But 
not mere irregular service of notice. 47 M. 877 
(noted supra). As to invalidity of an ex parte 
order when de jure or de facto guardian has not 
expressed his unwillingness to act as guardian 
ad litem of minor party, see 41 Bom.L.R. 818 = 
>939 B. 374. 

Sec. 13 (c) : Mistake of Law. — A mistake 
of law in a foreign judgment is no ground for 
vacating it. A wrong view as to burden of 
proof will not make a foreign judgment erroneous 
on the face of it. 41 M. 205 = 34 M.L.J. 295. 
In a suit by a Mahomedan widow for the adminis- 
tration of her husband’s estate against the exe- 
cutors, the Supreme Court of Straits Settlements 
gave her a decree for a third share, including 
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(d) where the proceedings in which the judgment was obtained are opposed 

to natural justice ; r 

(e) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach of any law in force in 
British India. 


1 4. The Court shall presume, upon the production of any document purporting 
. , r • ^ be a certified copy of a foreign judgment, that such 

, u lmciS " S " j ud .g ment pronounced by a Court of competent 

jurisdiction, unless the contrary appears on the record ; 
but such presumption may be displaced by proving want of jurisdiction. 


NOTES. 

certain properties in British India, even though 
the probate granted by the Court in respect of 
the will left by the deceased had been explicitly 
confined to the property at Penang. In a suit 
brought in British India on that foreign judg- 
ment. held, that the judgment was not one on 
which a suit in British India could be successfully 
maintained for two reasons : (i) the foreign 

Court had no jurisdiction to bind, dispose of, 
or distribute immovable property outside the 
Crown Colony ; so the judgment was founded 
44 on an incorrect view of international law.” 
(it) Under the Mohammadan Law relating to 
the Sunnis of the Ilanafi School as applied in 
British India, the widow, who has a child, is 
only entitled to one-eighth share in the pro- 
perty of her husband. As the foreign Court, 
however, awarded the widow a third share 
in her husband’s property part of which was 
situate in British India, the judgment was 
founded “ on a refusal to recognise the law 
of British India in a case in which such law 
was applicable.” 39 L.W. 58=1934 M. 145 
= 66 M.L.J. 209. See also 191 P.R. 1888; 4 
M. 359 - 

Sec. 13 [d). — 'I here must be something in 
the procedure anterior to the judgment which is 
repugnant to natural justice. 41 M. 205 
45 I.C. 703=34 M.L.J. 295. 44 Natural Justice ” 
in S. 13 (d) does not mean British justice as 
opposed to the justice of any particular foreign 
country. The fact that the foreign Court 
follows its own rules of procedure and docs not 
follow the procedure of British Courts and 
observe British Indian rules as to evidence cannot 
afTord ground for finding that the proceedings 
arc opposed to natural justice. 20 Pat. 1.44 
= 1941 P. 109. A decree pronounced in 
absence of a party in personal action by a Court 
of a foreign State is null and void. 22 C. 222 
= 21 I.A. 171 (P.C.) ; 40 B. 551 ; 64 M.L.J. 
531 = 144 l.C. 557. A judgment without 
notice of suit to the party is contrary to natural 
justice. 28 C. 641 ; 29 C. 509 ; 5 B. 223 ; 
9 B. 346 ; 11 B. 241 ; 13 M. 496. Where in a 
foreign judgment no guardian ad litem of a minor 
was appointed, where legal representative of a 
deceased defendant were not brought on record 
and where after a decree a third application 
for review was allowed such a judgment falls 
under Cl. ( d ). 8 L. 54=102 I.C. 523=1927 L. 
200. Se e also 36 Bom.L.R. 844= 1934 B. 390 = 
155 I.C. 71 1 (Case where a foreign Court 
appointed as guardian ad liUm a person having 
adverse interest. A procedure opposed to 
rules of natural justice). Where a judgment is 


passed by a Court composed of persons who 
have an interest in the judgment and its result, 
it would be contrary to natural justice. 191 
P.R. 1888. Where a foreign Court has held 
service of notice of suit sufficient it must be 
presumed to be correct in the absence of evidence 
to the contrary. 47 M. 877=1925 M. 155 = 
47 M.L.J. 356. 

Sec. 13 (e) : Fraud. — Where a decision is 
obtained by fraud, it is not binding on the 
parties. 1922 L. 175. See also 15 B. 216; 7 

M. 164 ; 191 P.R. 1888. In the case of a 

domestic judgment, the fraud must be extrinsic 
to the matter tried in the cause, and not merely 
that consisting in false evidence or forged docu- 
ments submitted to the Court, and the truth 
of which was contested before and passed by 
it. 26 C. 891. A foreign judgment cannot be 
rendered ineffective merely by reason of frauds 
perpetrated on the Court by witnesses other 
than the plaintiff ; the only way in which it 
ran be rendered ineffective on the ground of 
fraud is by proving that it was obtained by 
fraud of the plaintiff who relics on it. 36 Bom. 
L.R. 844=1934 B. 390=155 I.C. 71 1. See also 
144 I-C. 557 = >933 M. 393 = ^4 M.L.J. 531. 

It cannot be said that merely because a plaintiff 
obtains a decree upon evidence which is believed 
by the Court, but which in fact is not true, 
the decree has been obtained by fraud so as to 
attract the operation of S. 13 (e), C. P. Code. 
In order to attract S. 13 (e) there must be fraud 
connected with the procedure in the suit itself. 
53 L.W. 89 = (1941) 1 M.L.J. 140. 

Sf.c. 13 (/). — Where limitation only prohibits 
the remedy but docs not destroy the right 
itself, a foreign judgment cannot be impeached 
on the ground that the suit could not have 
been brought in British India under the law of 
limitation. 2 M. 400 ; 4 M. 14. Where a 

foreign Court passed a judgment according to 
the law of limitation in force in that foreign 
country, although it is not in accordance with 
the law of limitation in force in this country, 
it may operate as conclusive in a suit in a British 
Indian Court based on that judgment. 46 A. 
119 = 21 A.L.J. 890=1924 A. 161 ; 9 Bur.L. I . 
106 = 35 I.C. 741. Claim in foreign Court to 
recover money spent on marriage of minor 
members of joint family — Defendants over 18 
years but minors under British Indian Law 
being wards under guardian — Decree not un- 
enforceable in British India. 53 L.W. 9 “ 
(1941) 1 M.L.J. 140. 

Sec. 14 : Burden of Proof.— I n a suit on a 
foreign judgment, the onus is on the defendant 
to prove want of jurisdiction. 24 M.L. 1 . 244 
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Court in which suits to be 
instituted. 

Suits to be instituted where 
subject-matter situate. 


Place of suing. 

15. Every suit shall be instituted in the Court 
of the lowest grade competent to try it. * 

16. Subject to the pecuniary or other limitations 
prescribed by any law, suits 


NOTES. 

= 49 I.C. 202. See also 13 B. at p. 227 ; 25 

A .L j. 887=108 I.C. 186 = 1927 A. 5 '°; >928 

P o-7c = q P.L.T. 397 - 

Sec. 15: Scope and object of Section. 

This and the following sections under the head 
• place of suing ’ regulate the name in British 
India and apply only to those places where 
the Code is in force. They deal with matters 
of domestic concern and prescribe rules for the 
assumption of territorial jurisdiction by British 
Indian Courts in matters within their cognizance, 
and do not govern claims against persons or 
things wholly outside their jurisdiction. 9 L. 
455=109 I.C. 28=1928 L. 297. This section 
merely lays down a rule of procedure so as to 
prevent the Courts of higher grades from being 
overcrowded and it is not meant to oust the 
jurisdiction of the Courts of higher grades. 7 A. 
230 (F.B.). See also 17 C. 155 J 25 C. 46 ; 31 
C. 849 ; 14 M. 183; 14 C.W.N. 322. Exercise 
of jurisdiction by a Court of higher grade than 
is competent to try it is a mere irregularity. 

7 A. 230 ; 13 M. 145 ; '7 C. 155 ; 1923 R. 
278. But see 1 12 I.C. 187. But exercise of 
jurisdiction by a Court of lower grade than is 
competent to try it is a nullity and the decree 
will be set aside. 1 7 C. 1 55 ; 38 C. 639. Effect 
of Punjab Courts Act, S. 35, on S. 15. 1928 

L. 484. The Court of the lowest grade in 
S. 15 refers to Courts subject to the Code and 
not to a Village Munsiff’s Court. I.L.R. (1940) 

M. 684=1940 M. 495= (> 94 °) 1 M.L.J. 220. 
Jurisdiction — Principles regulating. — To 

determine the jurisdiction of the Court the 
plaint and not the written statement should be 
looked into. 13 P. 65=145 I.C. 294=1933 
P. 246. Nor docs it depend upon the amount 
found and decreed by the Court. 8 B. 31 ; 
13 A. 320 ; 16 A. 286. The plaintiff’s valuation 
determines jurisdiction not only of the first 
Court, but of the Appellate Court. 13 A. 320; 
16 A. 286; 58 C. 829; 1935 M. 723. (But see 
38 C. 639=12 I.C. 464); unless plaintiff 
knowingly makes false statements. 45 A. 193 
= 71 I.C. 41 1. Consent of parties cannot confer 



TJ , 903 - Where the pi 

is amended so as to render the claim beyond 
the pecuniary jurisdiction of the Court in which 
it is instituted, the suit cannot be tried by that 
Court. 9 M. 208. 

Over-valuation or under-valuation of 
Suit. — Though jurisdiction is determined 
prima facie by valuation given by plaintiff, he 
is not quite free to give any arbitrary valuation 
and thus institute the suit in the Court of his 
choice. 31 B. 73 ; 40 C. 245=17 I.C. 162 ; 
17 C. 680. Where it is patent on the face of 
the plaintff that suit is over or under valued, 
the Court will return the same to be presented 
to proper Court under O. 7, r. 10. Where 


it is not so patent, even then, the plaintiff may 
be called upon to prove proper valuation, 
when objection is raised to it by the defendant. 

24 C. 661 ; 24 M. 158; 21 M. 271. Where 
in the course of preliminary inquiry it becomes, 
clear to the Court that there has been gross 
undervaluation, it is the duty of the Court 
on the motion of either party or ex proprio motu 
to order that the plaint be returned for presen- 
tation in the proper Court if the value be held 
to be not higher than the figure up to which 
that Court has jurisdiction. 1935 A. 157. As 
to validity of decree passed in suit instituted in 
Court of lower grade, see S. 1 1 of Suits Valuation 
Act, 1887. See however, 38 C. 639=12 I.C. 

484 • 

Where subject-matter of suit is incapable 
of Valuation. — See S. 9 of Suits Valuation Act, 
1887. Suits for restitution of conjugal rights 
are incapable of proper valuation, and plaintiff’s 
valuation must hold good. 28 A. 545 ; 34 82 . 
352. But the same cannot be said in the case 
of suits affecting property, e.g., suit to compel 
registration of document, suit for removal of 
karnavan, suit to set aside adoption. In such 
cases the Madras High Court has held that the 
proper valuation would be the interest of the 
plaintiff in the property that would be affected 
by the suit. 31 M. 89 (F.B.) ; 13 M. 56 ; 14 
M. 169 ; 15 M. 294 ; n M. 266 ; 6 M. 192 ; 
75 I.C. 115- But see 15 A. 378; 32 C. 734; 

8 Bom.P.J. 334 in which a different view has 
been held. See also 11 M.L.d. 155- 

Sec. 16. — As to pecuniary limitations, see 
S. 15, supra ; and as to other limitations pres- 
cribed by law, see S. 92, infra, and S. 32, Bombay 
Civil Courts Act, 1869, Small Cause Courts 
Acts, Provincial and Presidency. 

Scope and Application of Section. — This 
section does not apply to chartered High 
Courts, vide , S. 120 ; applies to movables. 
96 I.C. 691 = 1926 L. 503. In suits relating 
to movable property the Court within whose juris- 
diction the movable property is kept has juris- 
diction to try the case. 147 I.C. 591 = 1934 A. 
226. Transfer of place where subject-matter is 
situated to jurisdiction of different Court does 
not deprive Court which originally entertained 
the suit from jurisdiction to try to its conclusion. 
47 M. L.J. 448 = 87 I.C. 152 ; 1928 M. 746= 
28 L.W. 885. The jurisdiction of Courts in 
British India is governed by the same principles 
as are applied by Courts of Equity in England 
except in so far as they may be at variance 
with legislative enactment. S. 16 does not 
lay down any rule of law different from that 
prevailing in F.ngland. 28 S.L.R. 54 =, 55 hC. 
877=1934 S. 123. Non-compliance with the 
provisions of this section and of Ss. 17 to 2D, 
is in no way fatal to the jurisdiction of the Court 
and docs not render a decree passed by a Court 
of competent jurisdiction a mere nullity so as 
to empower the executing Court to refuse to- 
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(a) for the recovery of immovable property with or without rent or profits, 

( b ) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or charge 

upon immovable property, 6 

(d) for the determination of any other light to or interest in immovable 
property, 

(e) for compensation for wrong to immovable property, 


NOTES. 

execute it on that ground. 25 S.L.R. 204 = 
131 I.C. 182 — 1931 S. 47. Where in a money 
suit immovable property is attached before 
judgment and the objector’s claim as owner is 
allowed, a suit by the plaintiff for a declaration 
that the property belongs to the defendant should 
be instituted in the Court within the local limits 
of whose jurisdiction the property is situate. 
1941 C. 363. 

Sec. 16 ( a ) : Immovable Property. — As to 
definition of term, see Cl. (25) of S. 3, General 
Clauses Act, 1897. frees standing on land 
arc immovable property. 19 If 207 ; but they 
are no longer such when cut down. (ibid.). 
Growing crops arc not immovable property, 
see S. 2 (13), supra. 

Immovable Property in Foreign Country — 
Jurisdiction of British Indian Courts. — The 
English Courts, and so also British Indian 
Courts, have jurisdiction in personam in respect 
of foreign immovables against persons locally 
within their jurisdiction, in cases where there 
is an equity between the parties arising from 
contract, fraud, or trust, provided that the 
decision of title be not directly involved. But 
such an equity must be of a personal nature, 
cither a fiduciary relationship or privity of 
some other kind between the parties. Such 
jurisdiction in personam has always to be exercised 
for the purpose of deciding the existence of a 
valid trust in respect of foreign immovables 
and for the purpose of giving relief against 
fraudulent and inequitable dealings with regard 
to foreign immovables ; for ordering accounts 
of rents and profits and for appointing a receiver 
of foreign property ; and although the Courts 
have not and could not put the receiver in 
possession of such property, they have given 
effect to such orders by dealing for contempt 
the party preventing possession being taken. 

28 Kr*V‘n* 54 =* 55 . 1 -C. 677=1934 S. 123; 
23 IN.L.K. 170 (suit for mesne profits as to 
immovable property situated within foreign 
jurisdiction). British Indian Court has no 
jurisdiction to pass a decree upon a mortgage 
of immovable property situated in Berar. 4 N L 
R. 6 1 ; 1935 N. 192 ; 31 N.L.R. 43 (Sup.) = 159 
l.C. 739 = *935 N. 250 (F.B.). 

Sec. 16 (b ). — When in a suit for partition 
of movable and immovable property, the latter 
is situated outside the jurisdiction of the Court, 
leave can be granted to withdraw the suit, so 
far as it relates to it and relief may be granted 
so far as the movables arc concerned. 28 M. 
216; 25 S.L.R. 275=131 I.C. 186=1931 S. 
50 ; 4 B. 482 ; 1926 L. 503 ; 27 M. 157. This 
'Clause docs not include a suit for dissolution 
•of partnership. 41 A. 513= 17 A.L.J. 567 = 
i>o I.C. 156. 

Sec. 16 (c). — Suit for a declaration that a 


mortgage in favour of the defendant is invalid, 
falls under the section. 23 M.L.J. 679. Where 
a Court grants a decree declaring a charge on 
immovable property situated wholly outside its 
jurisdiction, a purchaser under such decree would 
be treated only as a purchaser under a money 
decree. 8 A. 117. A suit to enforce a charge 
created on the land for Government revenue 
on it can be instituted at the place where the 
land is situated. 29 M.L.J. 639 = 39 M. 795. 
Where lands arc situated in 2 districts, and an 
order has been passed by the revenue authorities 
for the payment of the revenue regarding l>oth 
the lands in one of the Districts and they were 
so paid : neither the order nor the payment 
would show conclusively that a civil suit in 
respect of that land lies within that district. 
149 I.C. 758= >933 P- 553 - 

Sec. 16 (d) : Right to or Interest in Im- 
movable property. — What are. — This clause 
includes a charge on immovable property. 25 
S.L.R. 204=131 I.C. 182=1931 47 - Right 

of fishery in enclosed water. 24 C. .449 ; a 
right of ferry , 13 \1. 54 ; right to have a water 
course opened. 4 W.R. 107. Right to main- 
tenance claiming charge on immovable pro- 
perty in defendant’s possession. 40 B. 337 = 
32 I.C. 985; 42 L.W. 647=158 I.C. 1012 = 
1935 M. 1043. Widow’s estate in husband’s 
immovable properties. 23 B. 1. Suit for money 
due on promissory note with claim for charge 
on immovable property. 96 I.C. 752 = 1926 L. 
660. Suit by vendor or vendee to enforce 
specific performance of contract to purchase 
land or by vendee for return of purchase money 
owing to vendor’s default to convey. 143 I.C. 
759=1933 M. 436. See also 33 C. 1065. But 
see 9 Bur.L.T. 119 = 36 I.C. 431. Suit for 
recovery of unpaid purchase money. 28 M. 
227 ; Suit for declaration of plaintiff’s right to 
rent, where it is denied by the defendant. 22 
B. 22. 

Right to or Interest in Immovable Pro- 
perty, WHAT ARE NOT. — A suit for arrears of 
rent, although the plaintiffs title to the pro- 
perty may incidentally come in question. 6 
B.H.C.A.C. 29 ; 10 I.C. 267 = 9 M.L.T. 372. 
Suit for declaring validity of adoption. 30 
L.W. 691. Suit for declaration of title and 
for administration, declaring prior probate 
proceeding as not binding. 1926 L. 45 6 ~ 

94 I.C. 1046; 1926 L. 503 = 96 I.C. 691. A 
suit for declaration that the plaintifT is beneficiary 
interested in a decree for sale, although it did 
not run in his name. 26 A. 603. A suit lor 
dissolution ofpartnership even though partnership 

assets include a factory. 41 A. 5*3 — 59 
156. So also a claim for accounts relating to 

a factory. 1931 L. 673 “ != 3 a P * L,R * 464 =B, 3 2 

I.C. a 18. , 

Sec. 16 (*).—• This clause refers to tort 
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(/) for the recovery of movable property actually under distraint or attach- 

shaUbe instituted in the Court within the local limits of whose jurisdiction the 

property is situate : respecting, or compensation for wrong 

Provided that a SU1 J\° °, beha p' G f the defendant may, where the 

to, immovable property tfcr h his personal obedience, be instituted 

relief sought can be entir y limits of whose jurisdiction the property is 

either in the Court G f whose jurisdiction the defendant 

11 ia , . Where a suit is to obtain relief respecting, or compensation for wrong 
17 • Wh to immovable property situate within the jurisdiction 

Suits for immovable property Q f’ different Courts, the suit may be instituted in any 
situate within jurisdiction ol rt within the local limits of whose jurisdiction any 

different Courts. portion of the property is situate : 


FOTES. 

affecting immovable property as in the case 

of trespass. 20 C. 689. .... 

Sec. iG (/).— As to jurisdiction in a suit 

for recovery of movable property under attach- 
ment by a foreign Court. See 14 I.C. 2 79 
1912 M.W.N. 524. In suits relating to movable 
property, the Court within whose jurisdiction 
the movable property is kept, has jurisdiction 
to try the case, 147 I.C. 591 = 1934 A. 226. t 
Proviso. — See 43 Bom.L.R. 293. ‘ Defendant 

means all the defendants where there arc more 
than one. 73 I.C. 405-1924 C. 443- A suit 
by the vendor to enforce specific performance 
of a contract to purchase land is a suit for land 
within the meaning of S. iG. The proviso 
appears to extend the section to a suit by the 
vendee. Hence the Court in whose jurisdiction 
the property is situated has jurisdiction to try the 
suit even though defendant does not reside within 
the jurisdiction of the Court. 143 LC. 759 *933 

M. 436 ; But see 9 Bur.L.T. 119=36 ^6- 43>- 
When the relief granted by the award is a decla- 
ration of proprietary title to certain immovable 
properly, the proviso is not applicable and the 
Court outside whose jurisdiction the property 
is situate has no jurisdiction to file the award. 

55 A. 54 2 >933 A.L.J. 74' = >933 A. 380. 
See also 153 I.C. 300=1934 S. 183 (2). I he 
fact whether the charge over immovable property 
was or was not the subject-matter of reference 
is not material. 25 S.L.R. 204=131 I.C. 182 
= 1931 S. 47. See also 32 P.L.R. 464=132 
I.C. 218 1931 L. 673. Suit for mesne profits 

of lands situated outside British India can under 
the proviso be instituted in a British Indian 
Court, if the defendant is residing within its 
jurisdiction. 46 B. 108 = 68 I.C. 510=1922 B. 

1 88 ; But if the defendant is a non-resident foreigner 
the suit would not lie in British Indian Court. 
41 L.W. 38111935 M. 545=68 M.L.J. 506. 
'I 'he Secretary of State for India in Council 
is not a person who dwells or carries on business 
or personally works for gain within the local 
limits of Calcutta within the meaning of the 
proviso. 40 C. 308. On this section (proviso). 
The proviso will not apply when the property 
is in the possession of the plaintiff. 20 C. 689. 


Sec. 17: Object and Applicability of 
Section.— This section is only permissive, and 
so where the properties are situate in different 
jurisdictions, the section is no bar to panics 
bringing successive suits. 32 I.C. 423=3 L.W. 
107 (22 B. 922 ; 14 C. 835, l oll.) See also 

3 M.H.C.R. 376 ; 14 M - 3 2 4; 12 C - 566 ; 

59 I. A. 268 = 63 M.L.J. 336 (PC.). See also 
1941 M. 129= (1940) 2 M.L.J. 520. The 
object of the section is to avoid plurality oi 
suits. 16 A. 359. As to applicability of section 
to movable property, see 96 I.C. 691 = 1926 L. 
503. A British Indian Court cannot pass a 
decree in respect of property situate outside 
British India. But it can pass a decree in respect 
of property situate outside the local limits of its 
jurisdiction when the suit is to obtain relief in 
respect of that property as well as property 
situate within its local limits. 43 P.L.R. 489. 
This section does not apply to Chartered High 
Courts in their original Civil jurisdiction. (See 
S. 120, infra.) As to applicability to Oudh 
Rent Act, see 13 R.D. 130. 1941 M. 129 (Appli- 

cability to arbitration proceedings). All the 
Courts situated outside the Santal Parganas to 
which S. 1 7 applies have concurrent jurisdiction 
with the Courts inside the Santal Parganas for 
the trial of suits in which the properties involved 
arc both outside and inside the Santal Paraganas 
and the value of the properties exceed Rs. 1 ,000 ; 
and therefore in ordinary circumstances the 
Gaya Court has jurisdiction to try such suits, 
barring of course the restrictions placed under 
S. 5 of Santal Paragnas Regulation (1872). 
13 P. 486=152 I.C. 301 = 1934 P. 292. The. 
C. P. Code including this section extends to 
Courts established under the Bengal, Agra and 
Assam Civil Courts Act. 63 I.A. 311 = 15 ”• 
567 = 40 C.W.N. 1061 = 1936 P-C. 189=7.1 
M.L.J. 60 (P.C.). The choice given by this 
section can be utilized only if the Code applies 
to both the Courts, (ibid.). Where a plaintiff 
has two or more causes of action in the suit he 
can take advantage of the provisions of S. I7» 
C. P. Code, if the joinder of such causes of action 
is permitted by the succeeding provisions ol the 
Code, for instance, O. 1, r. 3 and O. 2, r. 3- 
If he cannot do so and the joinder of the causes 
of action is bad for multifariousncss, then tnc 
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Provided that, in respect of the value of the subject-matter of the suit the 
entire claim is cognizable by such Court. 


1 8. (i) Where it is alleged to be uncertain within the local limits of the 

Place of institution of suit j urisdlct,on of which of two or more Courts any im- 
whcrc local limits of jurisdic- movable property is rituate, any one of those Courts 
tion of Courts arc uncertain. may, if satisfied that there is ground for the alleged 

uncertainty, record a statement to that effect and 
thereupon proceed to entertain and dispose of any suit relating to that property, 
and its decree in the suit shall have the same effect as if the property wcie situate 
within the local limits of its jurisdiction : 

Provided that the suit is one with respect to which the Court is competent 
as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-scction (1), and 
an objection is taken before an appellate or rcvisional Court that a decree or order 

was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court shall not allow the 
objection unless in its opinion there was, at the time of the institution of the suit 
no reasonable ground for uncertainty as to the Court having jurisdiction with 
respect thereto and there has been a consequent failure of justice. 


19. Where a suit is for compensation for wrong done to the person or to 
c c ,• r movable property, if the wrong was done within the 

wrongs to person or movables. , r . . the jurisdiction of one Court and the 

. defendant resides, or carries on business, or personally 

works for gain, within the local limits of the jurisdiction of another Court, the suit 
may be instituted at the option of the plaintiff in either of the said Courts. 


NOTES. 

suit cannot be tried in either of the Courts within 
whose jurisdiction the properties are situate. 
1940 A.L.J. 110=1940 A. 205. The Court 
parsing decree under this section as to immovable- 
property situated outside its jurisdiction, can 
also execute it in respect of that property. (See 
S. 38. infra). 4 Courts ’ means Courts in British 
India. 39 Bom.L.R. 1287=174 I.C. 116 = 
1938 B. 121. As to where properties are situate 
within jurisdiction of a British Indian and a 
foreign Court, see 1938 II. 121. 

Coun t's. — 4 Courts ’ means Courts to which 
the Code applies. The Court of a district 
subject to the Code has no jurisdiction to enter- 
tain a suit so far as it claims a decree for sale 
of mortgaged land situated in a scheduled 
district. 42 M. 813 = 46 I. A. 151-51 I.C. 185 
37 M.L.J. it (P.C.) ; or in respect of pro- 
perties situate out of British India. 54 H 4 or, 
59 M-L.J. 379 (P.C.). See also 42 C. 116 = 
27 M L.J. 459 (P-C.) ; 33 B. 373 = 2 I.C. 489. 
But if in such suits, properties within jurisdiction 
also are involved, relief may be given with 
reference to such properties, while declining 
relief with reference to the rest. 14 C. 836 ; 
22 B. 922. As to application of section to 
Courts in Bcrar which are foreign Courts but 
to which the C. I*. Code has been made appli- 
cable, 39 Bom.L.R. 1287=174 I.C. 116- 
1938 B. 12 1. 

. P°, NA nDES OF Parties. — Jurisdiction vested 
in Courts — VVhether can hr taken away by 
proof of plaint items not being within juris- 
diction — Bona Jide suit protected. 1930 N. 189. 
\ bona fide compromise as to properties situated 
within jurisdiction will not divest the jurisdiction 
of the Court to proceed with the trial regarding 


the claim as to rest of properties outside juris- 
diction (included in the suit) unless it was 
shown that the compromise was a mere conti- 
nuance to defeat the policy of the rule of pro- 
cedure as to local jurisdiction. 12 M. 3O0 ; 
30 A. 560. 

Illustrative Cases. — Where the question 
that arises for decision is common as against 
all the defendants, hut the property in dispute 
is situate in different districts, S. 17 read with 

0. 1, R. 3, is applicable and the plaintiff can 
bring a suit in any one of such districts. 124 

1. C. 202 -37 L.W. 681 = 1933 M. 622. But 
where plaintiff brought a suit to recover several 
properties situated in Lahore and Oudh, claiming 
Lahore properties under a trust deed, as truster, 
and Oudh properties under the terms of a will, 
held, that there were distinct and separate causes 
of action, and a single suit cannot he instituted 
in one place regarding all the properties. 59 
I. A. 268 = 7 Luck. 32^=1932 P.C. 172 = 63 
M.L.J. 336 (P.C.). Suit regarding house and 
land in Court within whose jurisdiction house 
alone in situate — Appeal from decree filed in 
proper Court — Claim regarding house abandoned 
in appeal and confined only to land not within 
jurisdiction of appellate Court — Competency 
to hear appeal. 1938 O.W.N. 104=172 I.C. 
637 =, 93H O. 65. 

Sec. 18 : Reasonaulf. ground for uncer- 
tainty. — This may be caused by absence of 
notification as to the boundaries of a district. 
24 C. 449. The boundaries may have also 
been changed by fluvial action, and' uncertainty 
may be caused thereby. 

Sec. 19. — This section is applicable only to 
torts committed in British India and only to 
defendants residing in British India. 39 M. 
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Delhi. 


Illustrations. 

(„) A, residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or m 


(4) A residing in Delhi, publishes in Calcutta statements defamatory of B. B may 
sue A either’ in Calcutta or in Delhi. 

. . , 20 Subject to the limitations aforesaid, every 

wh ° e'd^dlnu' r«Tm suit shall be instituted in a Court within the local 
cause of action arises. limits ot whose jurisdiction 

. , rvf the defendants where there are more than 

one, -r llY aml VOlUmanly ,CSidCS ’ 

or carries on business, or personally works for gain , or 


433=28 I.C. 


NOTES. . 

004. As to the place of suing 

where* The wrong consists of a scries of acts, w 
O L.B.R. 164- As to suits against the Secretary 
of State for damages in respect of tort commuted 

by him, see 50 M. 449= *9*7 M. 689-53 M.L.J. 

3 ^Meaning of terms.— The word ‘ resides 
refers to natural persons and not to legal entities 
such as limited companies or Governments. 
The words ‘ carry on business or personally 
work for gain ’ are inapplicable to the Secretary 
of State. The business intended by the section 
is a commercial business and not a business of 
State or Government. 50 M. 449 ; * 9 2 7 M. 

689 = 53 M.L.J. 355- _ c 

Sec. 20 : Score of the Section.— ire 19 
M. 477 ; 19 A.L.J. 696 = 65 l.C. 93. I he Code 
does not forbid the institution of a suit against 
a defendant resident in British India even if the 
decision may involve adjudication regarding 

E laintiff’s title to immovable property outside 
ritish India. 23 N.L.R. 170. Cause of action 
arising in native state where parties reside— 
British Courts have no jurisdiction to try suit. 
r )4 B. 192 = 32 Bom.L.R. 1 7 1 • Court’s juris- 


diction docs not cease because the place of 
cause of action ceases to be in its jurisdiction 
after the institution of the suit. 1928 M. 746 
= 28 L.W. 885. Agreement cannot confer 
jurisdiction where there is none. 1929 S. 227. 
Effect of failure to take objection as to territorial 
jurisdiction in a suit for money for goods supplied 

168 l.C. 7 1 4— 1937 N. 94- 
Question of Jurisdiction — Mode of Deter- 
mination. — The question of jurisdiction is to be 
determined with reference to the allegations 
in the plaint and not with reference to the pleas. 
Where it was alleged in the plaint that according 
to the agreement, which was the basis of the suit, 
the amount claimed was payable at the place 
of suit, the question of jurisdiction could not be 
separated from the merits of the case, and the 
Court should allow the parties to produce their 
full evidence in regard to the execution of the 
agreement before coming to any decision as 
to whether the suit was cognizable by it or not. 
151 I.C. 726=36 P.L.R. 6=1934 L. 803. 

Sec. 20 (a) : Actually and Voluntarily 
Resides, etc. — Under S. 20, residence means 
permanent residence, not a temporary or casual 
residence as traveller. 54 I.C. 65 (Bur.) ; 38 B. 
125 Foil. But see 14 i.C. 573 (M.). Set also 
34 M. 257; 143 I.C. 357 34 P.L.R. 908 
>933 L, 120. A Government servant liable to be 
sent to various places but stationed in one 
place for several years cannot be said to have 

C. C. M.— 56 


only a temporary residence there. 1 1 I.C. 851 - 
4 Bur.L.T. 183. The mere fact that the defend- 
ants had their ancestral home within the juris- 
diction of the Court would not give jurisdiction 

to it. 64 I.C. 688 (1)= 19 A.L.J. 822 : 36 I.C. 
62=112 P.R. >916. But see 57 C. 65. The 
fact that the debtor had a family home in a 
particular place is not conclusive of the question 
whether he resided there. 145 I.C. 755 = 34 
P.L.R. 658=1933 L. 851 (1). The words 

“ actually and voluntarily resides ” applies only 
to natural persons and not to legal entities. 
1930 L. 818. 

Carries on Business.— The test of 4 carrying 
op business ’ is not the continuity or intcr- 
mittency of the business, but the fact of owning 
interest in the business and receiving profits. 

28 N.L.R. 118=140 I.C. 63=1932 N. 114. 

‘ Carrying on business ’ is used as distinct from 
personally working. It docs not involve personal 
appearance or personal effort. It means having 
an interest in business, a voice in what is done, 
a share in the profit or loss and some control 
upon the business. 19 A.L.J. 696 = 65 I.C. 
93. See also 4 M. 29 ; 96 I.C. 887 = 31 C.W.N. 
174=1926 P.C. 88 (P.C.). But where business- 
is carried on by an agent, he should be an 
agent in the strict sense of the term. 23 M. 458. 

‘ Carrying on business ’ in S. 20 means having 
an interest in the business transaction at the 
particular place and a voice in what is done and 
a share in the gain or loss. Where an insurance 
company having a head office at Calcutta has 
a sub-agency office in Nagpur, and all business 
in connection with the policy-holders are trans- 
acted by sub-agency office and a Bank account 
is also maintained in that place, the company 
must be said to be carrying on business at 
Nagpur within the meaning of S. 20. 1941 

N.L.J. 37. The employment of a mere com- 
mission agent without power to enter into 
contract is not enough. 8 B.H.C. 102 ; 12 B. 
507; 8 C. 678; 73 I.C. 205=1923 L. 427; 
29 S.L.R. 292=164 I.C. 1015=, 1936 S. 121. 
Partnership contract by P and D firms both 
having head offices at Calcutta — P firm having 
branch at MuzafTarpur District — Contract that 
jute be purchased by P at MuzafTarpur and sold 
at Calcutta by D — Suit by P for dissolution of 
partnership and accounts at MuzafTarpur Court. 
Held, that purchase of suit for purpose of business 
could not necessarily be ‘ carrying on business 
of partnership,’ and hence MuzafTarpur Court 
had no jurisdiction. 160 I.C. 353=1936 P- 
6. Whether mere letting of house property 
through an agent can be said to be carrying on 
business. 66 I.C. 865=1922 L. 164. A minor 
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W any of the defendants, Where there are more than one, at the time of 
the commencement of the suit, actually and voluntarily resides, or carries on business 
or personally works for gain, provided that in such case either the leave of the 
Court is given, or the defendants who do not reside, or carrv on business, or per- 
sonally work for gain, as aforesaid, acquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 


NOTES. 

French subject cannot be said to carry on 
business in British India merely because he has 
immovable properties there. 20 L.W. 691. 
A corporation resides wherever it carries on 
business, irrespective of the location of its Head 
Office and if a Bank has 50 branch offices, it 
has 50 separate and distinct jurisdictions. 4 
P.L.J. 141=48 I.C. 943; 1933 I.. 11 = 14 L. 
42= 149 I.C. 473. ^ See also 8 C. 678 ; 56 M.L.J. 
299. “ Business ” means commercial business 

and not business of Government. The whole 
of a province cannot be said to be a single 
place for the purposes of Expl. II and a Govern- 
ment cannot be sued at any place within that 
province. >930 L. 818=126 I.C. 514. 

Sec. 20 (b) : Leave of tiie Court. — Leave 
may l>e given even after the institution of the 
suit. 30 B. 570 ; 68 M.L.J. 205. An appli- 
cation for leave under S. 20 <b) can be made 
after the passing of a judgment on the preliminary- 
issue relating to jurisdiction but before the 
plaint is ordered to be returned for presentation 
to the proper Court. 143 I.C. 706 - 27 S.L.R. 
230=1933 S. 179. As to considerations by the 
Court before the grant of leave, see 1038 N. 262. 
Leave may be granted without previous notice 
to the defendant. 64 I.C. 794 ; 25 A. 603. 

The leave ran be granted in appeal by the 
District Judge. 35 I.C. 74 = 4 LAV. 41 1. Where 
leave was sought for but refused, the suit, cannot 
go on with the defendants on the record, when 
no permission was granted by the Court. 46 B. 
229. A defendant may be taken to have "acquie- 
sced in such institution if he does not object. 
See 6 M. 349 ; or apply under S. 22 ; 30 B. 81. 
As to when and how objection to jurisdiction 
is to be taken, see Ss. 21 and 22. When cause 
of action arises in Court’s jurisdiction — Leave 
if necessary. 1929 S. 170. If leave is granted 
without notice to the opposite party Court 
can in the exercise of its inherent jurisdiction, 
hear objections and pass necessary orders under 
S. 151. 150 I.C. 559 = >933 L. 266. As to 

proper procedure for objection regarding grant 
of leave without notice, see 174 I.C. 815-1938 
Pesh. 15; leave may be granted to , implead 
even a non-resident foreigner in personal 
actions. 47 L.W. 552=1938 M. 731. Dis- 
cretion of lower Court in granting or refusing 
leave will not be lightly interferred with by 
the appellate Court, but where the lower Court 
has refused to exercise its discretion in a fit case, 
the appellate Court can interfere. 145 I.C. 
706 = 27 S.L.R. 230=1933 S. 179. 

• Sec. 20 ( e ) : Cause of Action. — As to 

interpretation of term, see I.L.R. (1937) A. 234 
= 167 I.C. 897=1937 A. 208. Not to i>c 
construed in the light of the old Code of 1882, 
but as defined in English Courts. I.L.R. (1937) 
A. 234. The expression means the bundle of 
facts which is necessary to be proved to entitle 
the* plaintiff to a decree. 29 B. 368; 22 C. 451; 
23 C.W.N. 517; 30 B. 167; 39 A. 506; 31 


M. L. J. 816 : 72 I.C. 920=1923 M. 109 ; 1924 

N. 308; 65 I.C. 425=1922 O. 109; 147 I.C. 

59 > = >934 A. 226; 61 C. 1023 = 39 CAV.N. 
293=1935 C. 160; 27 S.L.R. 230=145 I.C. 
706=1933 S. 179; 30 S.L.R. 182=1936 S. 

229: 57 I*- 306 = 35 Bom.L.R. 168=1933 B. 
179. It means everything which if not proved 
gives the defendant an immediate right to 
judgment, every fact which is material to be 
proved to entitle the plaintiff to succeed, and 
every fact which the defendant would have a 
right to traverse. 58 C. 539=134 I.C. 65 = 
> 93 ' C. 659; 60 C. 918 ; 28 S.L.R. 102 ; 1934 
R. 234. Where a matter is not necessary to be 
proved by plaintiff to succeed in his claim (e.g. 
receipt of registered notice of demand), it will 
not form part of cause of action. 1937 C. 643. 
A bom fide voluntary assignment affords a valid 
cause of action not only against the assignor, 
hut also against the original debtor. 1926 S. 
31 ; 145 I.C. 706=27 S.L.R. 230= 1933 S. 179; 

34 P.L.R. 771 — 1933 L. 940 (Assignment of 
promissory note within jurisdiction giving rise 
to cause of action). I he cause of action must be 
antecedent to the institution of suit. 4 P.L.J. 
3^7 ( 393 )- The term means the cause of action 
as it was at the time when the right to sue 
arose for the first time. Per Krishnan, J., in 
31 M.L.J. 816. It has no relation to the defence 
set up or to the character of the relief prayed for 
in the plaint. 16 C. 98 ; 46 I.C. 913. For 
place of filing an application under Sch. II, 
para. 17, see 1933 L. 18. 

Cause of Action — Suits on Contract. — 
The cause of action in suits on a contract arises 
at the place where the contract was made or 
where the contract was to be performed or 
performance completed or where in performance 
of the contract any money to which the suits 
relate was expressly or impliedly payable. 1 
R. 231 ; 7 N.L.J. 25 ; 79 I.C:. 30 ; 13 I.C. 943 
= 16 C.W.N. 325; 27 I.C. 129 = 8 S.L.R. 107. 
See also 145 I.C. 464= 1933 L. 559 ; 9 I.C. 824 ; 
it B. 649; 3 > M. 223 = 134 I.C. 65; 1926 C. 
too; 1929 S. 227: 58 C. 539; 57 B. 306 = 

35 Bom.L.R. 168=1933 B. 179: 26 S.L.R. 

167=139 I.C. 114=1932 S. 9. If there is a 
contract made by means of correspondence 
between the parties, part of the cause of action 
arises where some of the letters are written or 
sent, and a suit can therefore be instituted at 
that place. 39 C.W.N. 174. In suits arising 
out of contracts, a part of the cause of action 
arises where the letter or telegram of acceptance 
of the offer is received and delivered. 54 L.W. 
345 = (1941) 2 M.L.J. 481. If the parties to 

contract for supply of goods W rec ^“t ,,1C 
delivery is to be made at a particular place, a 
cause of action would arise there in part at least, 
because under the terms of the contract, it is 
the place where a part of the contract is to be 
performed. And if owing to the action of the 
buyer the seller is unable to perform the contract 
at' the place agreed upon, he will have a right 
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to institute his suit there. In a suit for damages 
for breach of contract the cause of action consists 
of making the contract, and of its breach, so 
that the suit may be filed either at the p ace 
where the contract was made, or at the place 
where it should have been performed. 56 A. 

828=1934 A.L.J. 1093=1934 A - 74 °; 16C.W.N 
02^ ; 50 I.C. 139 ; 21 B 126 : 2 7 M. 494 - 

See also 27 M. 355 - io 3 I- c * 37 ( 2 ). i *9 
207. Where the plaintiff residing in a place / 
gave orders to the defendant firm in M to send 
certain goods for which he sent an advance and 
instructed them not to send the goods per V.P.P. 
and when the goods were sent by V.P.P. in 
contravention of his order he refused to receive 
them and claimed the refund of the advance 
paid by him by a suit in the Court at T. Held , 
that the Court at T had jurisdiction as the 
contract was made and was to be performed 
or the performance thereof completed at that 
place. 40 L.W. 498=1934 M - 581=67 M.L.J. 
296. Where no place for the performance is 
prescribed by the agreement, the place where 
it is intended by the parties that such contract 
should be performed ought to supply the forum. 

13 Bom.L.R. 46; 11 B. 649; 31 M. 223. 

Banker and Customer. — A fixed depositor 
cannot bring a suit for repayment from a Bank 
in any place where he may happen to reside. 

It has to lx- filed only in the place where the 
Bank is situated. I.L.R. (1940) A. 207=1940 
A.L.J. 94= 1 940 A. 243. 

Contract of Sale. — A contract is made 
where it is accepted and the buyer at Agra 
cannot sue at Agra for breach of a contract to 
sell goods concluded by acceptance at Delhi. 
41 A. 602. On this point, see also 60 I.C. 481 ; 

2 L.L.J. 555; 53 I.C. 331 ; 22 P L.T. 282 ; 
43 l'.L.R. 158. Cause of action may arise in 
the place of delivery of goods, if such place is 
an essential part of the contract. 39 A. 368. 
See also 144 I.C. 828=1934 L. .44. Even if the 
price was stipulated to be paid at another 
place. 1930 N. 90. A suit on account of non- 
delivery of goods may be brought in a Court 
of the place where delivery and payment were to 
be made. 42 A. 480. On this point, see also 
71 I.C. 38 ; 39 M. 195 ; 43 A. 334 ; 77 P.R. 
, 9°9 » 65 I.C. 282 ; 1924 L. 349 ; 79 I.C. 30. 
Where goods arc ordered by V.P. the place of 
suing is the place where the goods were delivered 
and paid for. 42 A. 619. The cause of action 
for a suit by the seller for balance of accounts 
due from the buyer arises at the place of con- 
signment of the goods to the railway. 24 I.C. 
423 = 1914 M.W.N. 803. Delivery to carrier 
is equivalent to delivery to buyer. 1925 L 
555 89 I.C. 751 ; 144 I.C. 828=1934 L. 44 
(66 I.C. 501 Not Poll.). Cause of action arising 
in place where money is payable. See 42 A. 
480 ; 1925 O. 209. Payment is due at creditor's 
place in absence of express or implied specifi- 
cation. 83 I.C. 339; 118 I.C. 898. See also 
»937 N. 39= 1937 R. 433. Place of performance 
°» contract is place where money is payable. 
See also 86 I. C. 1046; 89 I. C. i8i = iq2r’ 
N. 408 ; 40 M.L.J. 806 ( 1 >. C.) ; 1930 O. 91. 
In a contract of sale of goods by Calcutta firm 
to Madras firm, where the payment was to 
be by hundies to be drawn by the former upon 


the latter, the cause of action for a suit to recover 
money overpaid arose in Madras, the payment 
having been made in Madras. 47 M. 403 = 

46 M.L.J. 82. When there is a clause in the 
contract that all claims should be decided at a 
particular place, whether suit can be instituted, 
at any other place where cause of action may 
have arisen. See 144 I.C. 828=1934 L. 44. 
See also no I.C. 727 ; 113 I.C. 783 ; 119 I.C. 
481 ; 49 M.L.J. 25 (P.C.). Contract — Principal 
and agent — Supply of goods by agent — Balance 
struck at principal’s place of business— Suit by 
agent at his place of business — Maintainability. 
152 I.C. 802 = 1935 L. 68. See also 1937 S. 317. 

Partnership Suits. — A suit for dissolution of 
partnership can be brought only at the place 
of its business. 42 P.R. 1916 = 33 I.C. 953 ; 
or where the partnership is entered into, 1929 
A. 236 ; 32 P.L.R. 464=132 I.C. 218=1931 
L. 673. If there are two such places at any one 
place, 23 LAV. 361 =92 I.C. 915= 1926 M. 427 ; 
50 M.L.J. 298. A suit for dissolution of partner- 
ship carried on in foreign territory is maintainable 
in British India if the parties are resident there. 
23 Bom.L.R. 543 = 63 I.C. 959 = 45 1 L 122O. 

Where the transactions had at a place cannot 
be said to amount to “ carrying on of business,” 
that place cannot have jurisdiction to entertain 
suit for dissolution of partnership and accounts. 
160 I.C. 353= 1936 P. 6 (Distinguishing 1 926 M. 

4 2 7 -) 

Contracts of Agency. — Where goods are 
sent to a place to be sold there and a sale takes 
place in contravention of instructions, a suit 
for damages will be at place A. 1924 N. 308. 
In a suit for damages caused by the agent’s 
negligence, cause of action was held to have 
arisen in the place where the agent’s negligence 
occurred and the Court elsewhere had no 
jurisdiction. 34 A. 49 ; 1922 N. 167 ; 94 I.C. 
287=1926 S. 238. The cause of action in a 
suit for accounts against an agent arises at the 
place where the contract of agency took place 
or where it was to be performed and where 
account was to be rendered or was refused. 
55 I.C. 266=12 Bur.L.T. 198; 94 I.C. 287 = 
1926 S. 238. See also 6 L. 153 ; 1924 A. 530 ; 
9 L. 455; 1929 S. 227; 1929 L. 605=119 

I.C. 481 ; 182 I.C. 734; 33 Bom.L.R. 1364 
= 135 I.C. 170=1932 B. 42 ; 163 I.C. 397 = 
1936 R. 251. It cannot be laid down absolutely 
that the principle that the debtor is bound to 
seek out his creditor and pay his debt is appli- 
cable in India even for the purpose of deter- 
mining the local jurisdiction of a particular 
Court to entertain a suit. Assuming that that 
rule of English law either in terms or by 
analogy could be applied in India, it cannot 
be extended to a case not arising out of the 
relationship of debtor and creditor, as for 
example, a contract of agency. Where a per- 
son employs an agent to do acts for him at a 
particular place, the legitimate inference is 
that the contract is to be performed at that 
place. S. 213 of the Contract Act cannot be 
read as laying down that the agent should 
render accounts at the principal’s place. The 
principal has to demand accounts at the 
agent’s place of business. A suit by a principal 
against his agent for accounts should therefore 
be instituted at a Court having jurisdiction 
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over (he place o business of the agent. 51 L. 
W. 747 = A. I. R. 1940 Mad. 588= (1940) 1 M. 
L.J. 558. Where money was intended to be 
paid to the plaintiff at his place, part of the 
cause of action arose there. 46 M.L.J. 371. 
Unless the contract clearly indicated the 
contrary a commission agent is liable to render 
account only at the place where all the 
business is transacted. 46 A. 465. Set also 
152 I.C. 802 ; 92 I.C. 273=1926 L. 287. The 
general rule is that a suit for accounts against 
a commission agent must be filed at the place 
where the commission agent works. 42 P.L.R. 
203= A. I. R. 1940 Lah. 171. 

Contract for Remuneration for service. — 
The defendant wrote a letter from S to plaintiff 
at F calling upon him to go to S to treat the 
defendant. After plaintiff's arrival at S an 
agreement regarding the fees, payment, etc., 
was arrived at S and the plaintiff was to be 
paid at S. Plaintiff sued for the fee fixed at F: 
held, that the cause of action arose at S as the 
whole contract was made at that place. Held 
further, that as there was no failure of justice 
caused by the suit bring tried at F the objec- 
tion as to jurisdiction need not be given effect 
to in revision. 148 I.C. 875- 1934 A. 549. 

Suit for Money. — 1 he cause of action for 
the payment of a debt will arise at the place 
where the debt is payable. 20 I.C. 683 (Bur.). 
If there is nothing as to the place where the 
money under a bond is payable, the Court 
must be guided by the intention of the parties. 
49 I C. 950. Payment actually made by 
debtor at place other than where creditor 
resides resists the above presumption. 1930 I . 
818=126 I.C. 514. I he debtor must seek his 
creditor and pay him. 27 I.C. 1027=1926 
M. 1207. See also 24 A. L.J. 48 ; 23 LAV. 3 — 
1926 M.W’.N. 108; 53 LA. 58=33 c. 88 -49 
M.L.J. 806 (P.C.) ; 1 18 I.C. 718= 1929 L. 868 
(I) ; ' 3 ' Ic - 303 (2)= 1931 L. 431. I.L.R, 
'937 N. 97=167 I.C. 700=1937 N. 39 (Suit 
for maintenance amount based on agreement 
which had fixed no place of payment) ; 1937 
R. 433 (Suit for money based on loan and 
not on promissory note). Where loan was 
made a t creditor’s residence in British India 
to defendant residing outside British India, 
and the contract Was silent as to the place of 
payment, held that the creditor could 
institute a suit for the recovery of the 
amount in the British Indian Court having 
jurisdiction over his place of residence 59 B. 
365^37 Bom.L.R. 35 7 =, 935 B. 283. 

Suit on Nrootiaiii.e Instruments. — A suit 
on promissory note lies at the place where it 

is drawn and signed and dated. 28 M. 19 = 

1939 Bat. 294. Also where money on a pro- 
note was intended to lie paid. 2 P.R. 1916 = 
31 I.C. 698. I he assignment of a promissory 
note is a part of the cause of action and the 
assignee can sue on it in the Court within 
whose jurisdiction it took place. 31 M.L.J. 
8>6 ; 3A P.L.R. 771 = 147 I.C. 229=1933 L. 
940. See also 21 S.L.R. 192. But not in the 
place of his residence even if assignment says, 
that money should be paid there. 1929 C. 
306=119 I.C. 295. See also 155 I.C. 953 = 
*935 N. 144. As to where promissory note 


was signed at one place and deliver- 
ed at another place, see 1937 Lah. 800 ; 
17, I.C. 278 =,937 N. 241. (Pro-note 
describing plaintiff as resident of M t but 
delivered at II : Held Court at D alone had 
jurisdiction). The cause of action on a himdi 
arises at the place where it is endorsed by the* 
payee. 22 C. 451. See also 107 I.C. 218. 
The dishonour of a hundi by non-acceptance- 
constitutes part of the cause of action in a 
suit against the drawer. 20 B. 133. Where a 
hundi drawn in Cawnporc for acceptance and 
payment in Calcutta is so accepted and paid 
in Calcutta, part of the cause of action arises 
in Calcutta. 47 C. 588. Where in respect of 
sale of goods at Tuticorin to plaintiff residing 
thereby defendant carrying on business at 
Rangoon, the contract was that plaintiff should 
make pasment by hundies, and the defendant 
should obtain payment by endorsing the same 
at Rangoon, held, that Turicorin Court had 
jurisdiction to entertain suit for damages for 
short delivery. 41 LAV. 519=1935 \L 665 = 
68 M.L.J. 504 (F.B.). S. 20 is subject to limi- 
tations of S. 19. An action in tort for wrongful 
conversion of a hundi is subject to the rule in 
S. 19 and must be instituted in the Court within 
the limits of whose jurisdiction the defendant 
wrongdoer resides ; and the Court within whose 
jurisdiction the hundi is endorsed over to the- 
plaintiff will not have jurisdiction. But if the 
suit is one for money had and received upon an 
implied contract, the position would be different, 
for in this case. S. 20 would determine jurisdic- 
tion. 30 S.L.R. 182=1936 S. 229. 

Matrimoniai Suits.— In matrimonial suits 
to which the Divorce Act does not apply, questions 
of jurisdiction should be decided under this 
Code. 54 I.C. 65—12 Bur.L.T. ,20. A Court 
is competent to try a case of breach of contract 
of betrothal when the breach took place within 
its jurisdic lion, though the defendants may Ix- 
residing elsewhere. 37 I.C. 1 14-93 B.R. 
1916. In a suit for damages for breach of 
contract to marry, part of the cause of action 
arises at the place where the marriage is to 
lake place, though the agreement to marry 
is entered into at another place. 65 I.C. 812. 

A suit for restitution of conjugal rights may 
be brought either where the husband resides 
or the wife resides. 18 B. 316 ; 54 I.C'. 120. 

In a suit for restitution of conjugal rights the 
mere fact that the plaintiff has his home within 
jurisdiction is sufficient to give the Court juris- 
diction. Even where the defendant is not 
resident within its jurisdiction and the parties 
had at no time been living together within that 
jurisdiction the Court cannot refuse ,0 entertain 
the suit. 59 M. 392 1936 M. 288 70 M.L.J. 

288 (on appeal from 67 M.L.J. 271 which 
held otherwise). But where wife’s father is also 
impleaded and injunction is claimed against 
him, so far as he is concerned it cannot be 
maintained at the plaintiffs place when the 
father lives beyond jurisdiction. _ (Ibid.). A 
suit for dower lies in a Court within whose 
jurisdiction the marriage and divorce took 
place. 32 C. 146. See also 18 A. 400. A suit for 
recovery of prompt dower lies also in the place 
where the plaintiff resides, on the principle 
that debtor must follow creditor unless there is 
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<Jiffercnt contract between them. 63 C. 7 

, n r WN <102=1936 C. 97- au, ‘ D > . c 

husband and father-in-law for ma.n- 
wnancc and return of s.ridhan property entrusted 
at time of marriagt^Placc of suing-Suitat 
place of wife’s residence not maintainable-— 

Rule of debtor seeking out I s 

applicable to such cases. 53 L - W. 686 - (I94 1 ) 

1 Sm for Damages for Tortious Acts.— 

If tort is committed within the limits of one 
•Court and the tort-feasor resides within the 
limits of another, both Courts have jurisdiction. 

30 Nl. 483 = 28 M.L.J. 3*0. Where a person 
purchases a ticket for journey by railway a X A, 
but fell out of the train and was injured owing 
10 the neglect of the Railway Co., at B, the 
<ause of action for a suit for damages arises at 
B and not at A. 42 A. 488. See also 9 L. 140 
= 112 I.C. 153. A suit for defamation may be 
instituted at the place where the defamatory 
matter was published. 13 B. 178. In a suit 
for malicious prosecution and arrest part ot the 
cause of action arises at the place where the 
person is arrested. 6 Bom.L.R. * 4 1 - 

Insurance Contracts. — In cases based on 
contract of insurance, the words cause of 
action’ do not include the loss or damage of 
the property insured, which is merely a cause 
of the cause, the real cause of action being 
failure to pay money under the contract. 

R. 231=76 I.C. 482=1924 R. 2. But see 
1928 N. 305 (2). The only definition of 
cause of action that will work if it has to be 
applied to cases of all kinds is the entire set 
of the facts that gives rise to an enforceable 
claim. In the. case of an insurance polio- 
payable at death, the claimant must prove 
the death of the insured ; hence the place of 
the death of the assured is a place 
where the cause of action arises, so as 
to give jurisdiction to the Court ot 
that place. The words “on proof to 
the satisfaction of directors, that the sum 
assured has become payable” mean only proof 
of death of insured. 28 S.L.R. 192=151 I. 
C. 516=1934 S. 76; 44 I.C. 694=22 C.W. 
N. 517; 41 I.C. 392 (M.); 34 Bom.L.R. 
815=140 I.C. 262=1932 B. 292 See 

also 98 P.R. 1918=45 I.C. 900=29 P.L.R. 
1918; I.L.R. (1937) A. 234=167 I.C. 897= 
1937 A. 208. (Insurance against burglary) ; 
mere receipt and forwarding of proposal of 
policy by sub-agent to Head Office which 
alone could accept or reject the same does not 
form part of cause of action. 45 L.W. 616 
= 170 I.C. 279=1937 M. 571; 167 I.C. 669= 
1937 Sind 17. See also 1941 N .L.J . 37. An 
Insurance Company having its office at Lahore 
appointed certain person working at Meerut 
as the chief agent for Rajputana and Bundel- 
khand area. The appointment was made at 
Lahore and all the payments were to be made 
at Lahore and all accounts were to be ren- 
dered at Lahore. Subsequently disputes 
arose between the parties and the appoint- 
ment was cancelled. The Company institut- 
ed suit at Lahore against the agent for re- 


covery of certain sum due by the agent. 
Held, that cause of action arose at Lahore 
and the Court at Lahore had jurisdiction to 
try the latter suit. A.I.R. 1940 Lah. 85. 

Lease. — A lessee of a grove must apply to 
the lessor to fix a place for payment of the 
premium due ; and when he does not do so, 
he has to make the payment at the lessors 
place of residence, because he, as a debtor, 
has to find the creditor. Therefore a suit 
by the lessor for the premium due can be 
instituted at the place where the lessor lives, 
since part of the cause of action arises there, 
though the lands may be situate and the Jessee 
may reside in a different place. 18 R.D. 403 
= l'5 L.R. 527 (Rev.). A instituted a suit 
in the Court of Small Causes at X against her 
agent D, for recovery of Rs. 100 being the 
unpaid balance of the premium collected by 
D in respect of a lease in favour of B. 

D pleading that he had recovered Rs. , 800 
onlv and the remaining Rs. 100 was paid by 
B to A herself, A amended the plaint im- 
pleading B claiming the sum from B in the 
alternative. The grove to which the lease 
related was situated at Y and A resided at X 
where most of her property was. Held, that 
the cause of action accrued to A at X as 
under S. 49, of the Contract Act, there was 
an implied promise to pay at X. 1933 A. 
147=150 I.C. 289. See also 48 L.W. 438= 
1938 M. 977. As to form in suits for rent, 
with and without an additional prayer for 
ejectment, under S. 66, B. T. Act, see 27 
C.W.N. 542=1923 C. 619=77. I.C. 253. 

Suits against non-resident Foreigners. 
— A British Indian Court has jurisdiction to 
entertain a suit if the cause of action arises 
within its jurisdiction, even where the de- 
fendant is a non-resident foreigner. 59 B. 
365=37 Bom.L.R. 357=1935 B. 283 (suit 
for recovery of loan); 35 M.L.J. 189 (a 
case against a foreign ship-owner for short 
delivery of goods). See also 56 A. 828= 
1934 A. L.J. 1093=1934 A. 740. Neither 
the fact that the rent sued for is in respect 
of property situated in a Native State, nor 
that defendant is resident of a Native State, 
will prevent British Indian Court from en- 
tertaining the suit for rent where the ren- 
tal agreement had been executed in British 

India. 157 I.C. 281=1935 M. 545=68 M. 

L. J. 506. The question whether its dec- 
ree could be enforced against him in the 
foreign Courts is one for consideration of 
the Courts of that State. 35 M.L.J. 189. 
See also 29 M. 69 (suit against a subject 
of a protected Native State) . On this 
point, see also 187 I.C. 19; 20 B. 133; 17 
B. 662 ; 30 I. A. 220=13 M.L.J. 287=26 

M. 544 (P.C.) ; 25 B. 528. 

Arbitration. — Refusal to refer to arbi- 
tration by the other party is a fundamental 
part of the cause of action in an applica- 
tion under Sch. II, para. 17 to have the 
agreement filed in Court. Such tcfusai 
confers jurisdiction. 1933 L. 18=150 I.C. 
674. It is immaterial that the proposed 
arbitrator resides elsewhere, and the cause 
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Explanation /. — Where a person has a permanent dwelling at one place 
and also a temporary residence at another place, he shall be deemed to reside at 
both places in respect of any cause of action arising at the place where he has such 
temporary residence. 

Explanation II . — A corporation shall be deemed to carry on business at its 
sole or principal office in British India or, in respect of any cause of action arising 
at any place where it has also a subordinate office, at such place. 

Illustrations. 

(a) A is a tradesman in Calcutta. B carries o n business in Delhi. B. by his agent in 
Calcutta, buys poods of .-1 and requests A to deliver them to the East Indian Railway Com- 
pany. A delivers the poods accordingly in Calcutta. A may sue B for the price of the poods 
cither in Calcutta, where the cause of action has arisen, or in Delhi, where B carries on 
business. 

(£) A resides at Simla, B at Calcutta and C at Delhi. A, B and C being together at 
Benares, B and C make a joint promissory note payable on demand, and deliver it to A. A 
may sue B. and C at Benares, where the cause of action arose. He may also sue them at 
Calcutta, where B resides, or at Delhi, where C resides ; but in each of these cases, if the 
non-resident defendant objects, the suit cannot proceed without the leave of the Court. 


21. No objection as to the place of suing 

. t . ..... or revisional Court 

Objections to jurisdiction. . _ _ 

in the Court of first 


shall be allowed by any appellate 
unless such objection was taken 
instance at the earliest possible 
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of action as to the other reliefs also have 
arisen elsewhere. 150 T.C. 674. 

Suits to set aside decree on thf c.kound 
of fraud. — A suit to set aside a decree ob- 
tained by fraud, where no other relief is 
claimed, cannot he maintained in any dis- 
trict outside the district in which the fraud 
was committed and the decree obtained. 20 
A. 418; 25 A. 48; 36 A. 564. Sec also 21 
Pat.L.T. 250=1940 Pat. 444. Defendant 
fraudulently obtained a decree in S and 
transferred it to A and in execution bad the 
plaintiff arrested in A. Held , a suit to 
set aside the decree could be filed at A as 
the material portion of the cause of action 
accrued at A. 39 A. 607; 5 C.W.N. 559. 
See also 3 Luck. 142=4 O.W.N. 1103; 
1927 L. 778=100 T.C. 164 (2). As to 
whether the Court in whose jurisdiction 
the property attached under the decree is 
situate, has jurisdiction to entertain a suit 
to set it aside, see. 37 A. 189. Decree ob- 
tained at one place and transferred to an- 
other place for execution. Suit to set 
aside can be filed at either place. 7 L. 61 
=04 T.C. 377. 

Revision and appeal. — No hard and fast 
rule as to revision can be laid down in cases 
of decisions as to jurisdiction under S. 20 
a Pl‘ cac h must be decided on its own merits. 
1923 L. 565. See also 41 A. 602. Where 
leave to sue is granted or refused by the 
trial judge, his discretion should not be 
lightly interfered with in appeal. But 
where the trial judge has refused to exer- 
cise his discretion, the appellate Court can 

"Jtfrfere. 27 S.L.R. 230=145 I.C. 706= 
1933 S. 179. 

I. — Defendant having permanent 
dwelling at one place and temporary resi- 
dence at another for carrying on business — 
Goods sold to defendant and document got 


executed at place of temporary residence — 
Suit is maintainable at place of permanent 
dwelling, where there was no intention on 
the part of defendant to abandon the idea 
of returning to it. 143 T.C. 357=34 P.L. 

R. 908=1933 L. 120 (57 C. 65. Appr. ; 2 
Bom.L.R. 605, Not Foil.; 42 P.R. 1916= 
112 P.R. 1016, Dist.). ,9cc also 1936 L. 
853. The onus of proving that he has aban- 
doned his permanent residence lies on the 
person who so alleges. 1036 L. 853. 

Expl. II. — The plaintiff carried on busi- 
ness at Amritsar. The defendant firm had 
its head office at Bombay and a sub-office at 
Amritsar. This sub-office conducted cor- 
respondence with its local customers, receiv- 
ed orders and moneys were received and 
disbursed. The orders placed at Amritsar 
were not, however, binding unless they were 
accepted by the head-office held, 
that the defendant firm was “carrying on 
business” at Amritsar and a suit filed at 
Amritsar was regular. (45 T.C. 900, R.) 
14 L. 42=140 I.C. 473=1033 L. 11. 

Sec. 21 : Scope and Applicadility of 
Section. — Section 21 is new and the alter- 
ations in procedure arc retrospective in 
effect. 87 P.R. 1914=26 I.C. 543. Sec- 
tion does not apply to cases of want of 
pecuniary jurisdiction or of exclusive juris- 
diction. I.L.R. (1937) A. 670=170 I.C. 
706=1937 A. 515. The rule embodied in 

S. 21, is not limited to appeals and revisions 
in the same suit. 1941 N.L.J. 1=A.I.R. 
1941 Nag. 36 (F.B.). There is a distinc- 
tion between an absolute want of jurisdic- 
tion and an irregular assumption of juris- 
diction. 36 C. 193. It is a well establish- 
ed rule that where the Court has no in- 
herent jurisdiction over the subject-matter 
of a suit, its decree is a nullity even though 
the parties may have consented to the juris- 
diction of the Court. The parties cannot, 
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opportunity and in all cases where issues are settled at or before such settlement, 
and unless Y there has been a consequent failure of ju- ticc. 
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by their mutual consent, convert it into a 
proper judicial process although they maj 
constitute the Judge their arbitrator 2/ 

r w N. 542=1923 C. 619. See also 146 
I.C. 204=1933 M. 471=38 L.W. 896. 

Even when objection is not taken, when 
there is a complete absence of jurisdiction, 
acquiescence of the parties cannot give the 
Court jurisdiction in the matter, ( 41 1 ■ ^ • 

276- 36 I C. 457 and 70 I.C. 396, Rel.) 142 
I C. 613 (1)=1933 M 346;1933 M.W N. 

208- 9 A 191=13 I. A. 134 (P.C.); 11 M. 

26; 14 I.A 160; 9 Bom. 266 ; 8 B. 313; 9 
B H C 242; 38 C. 639; 1931 A. 454 ; 33 
Bom.L.R 1364= 1 35 I.C. 170=1932 B. 

42; 6 Luck. 697; 31 N.L.R. (Supp.) 57= 

161 I.C. 877=1936 N. 1 (F.B.). The 
exception contained in this section cannot 
be so interpreted as to have a wider appli- 
cation than what is justified by the terms of 
the section. 27 C.W.N. 542=1923 C. 619. 

It is only when the Court is competent to 
try, and the parties join issues and go to 
trial that this section is applicable, and the 
defendant cannot subsequently dispute its 
jurisdiction. 31 N. L. R. (Supp.) 57 
(Noted supra). But this section docs not 
apply to a case w'herc the objection is not 
one as to the place of suing, but one going 
to the nullity of the order of the first Court 
on the ground of want of jurisdiction and 
it can be taken at any time. The Court 
of a district subject to the C. P. Code has 
no jurisdiction under S. 17 to entertain a 
suit so far as it claims a decree for sale of 
mortgaged property situated in a scheduled 
district and the order for sale of the land 
can be set aside although no objection to 
the jurisdiction of the first Court was taken. 
42 M. 813=37 M.L.J. 11 (P.C.) overrul- 
ing. 34 I.C. 411. Sec also 152 I.C. 135 
=35 P.L.R. 482=1934 L. 652; 7 A. 230; 
13 M. 25; 2 B.H.C. 40; 12 B. 155; 13 B. 
424; 13 M. 273; 33 B. 664; 13 B. 650; 23 

B. 22; 97 I.C. 770=1926 C. 1101; 33 Bom. 
L.R. 1364=135 I.C. 170=1932 B. 42; 6 
Luck. 697=9 O.W.N. 847=1932 O. 313. 
Section cannot apply where the case is one 
of inherent incompetency of British Indian 
Court the cause of action arising outside 
British India. 10 Lah.L.J. 87. Section 
does not apply to execution of foreign judg- 
ments. 86 I.C. 492=1925 M. 788; 120 I. 

C. 279=1929 L. 449. The section does 

not apply when the question is whether the 
suit is triable on the small cause side or 
regular side (1931 O. 411), or to a case 
triable in the Original Side of the High 
Court where part of the cause of action 
arose outside its jurisdiction and leave to 
sue had not been obtained therefor. 56 B. 
324 = 34 Bom.L.R. 236=1932 B. 291; 40 
C.W.N. 65=164 I.C. 907; 160 I.C. 818= 
1935 R. 517. (1929 C. 358 Rel. on; 1926 

M. 421; 1920 M. 1019; 1925 M. 117, Dist). 
Section does not modify CL 12 of the Let- 


ters Patent (Cal.). 56 C. 940. Where 

the provisions of the Arbitration Act are 
wholly inapplicable to an award under the 
Act, it cannot become capable of enforce- 
ment under the Act merely on account of 
the failure to raise any objection in the 
Court filing the award. This section is not 
applicable to such a case. 35 P.L.R. 48Z 
= 152 I.C. 135=1934 L. 652. The section 
applies where there is want of territorial 
jurisdiction not merely at the institution of 
a suit but at any stage during the progress 
of it. 47 M.L.J. 448=87 I._C. 152; 47 M. 
L.J. 192=87 I.C. 341=1924 M. 697; 46 M. 
L.T. 250. As to right of party to challenge 
jurisdiction of Court chosen by himself, see 
1937 M. W. N. 1292. Section 21 

makes it abundantly clear that non " 

compliance with the provisions of Ss. 15 
to 20 is, in no way, fatal to the jurisdiction 
of the Court, and does not render the decree 
passed by a Court of competent jurisdiction 
a mere nullity so as to empower the execut- 
ing Court to refuse to execute it on that 
ground. 190 I.C. 881= A. I. R. 1940 Sind 
150. 

Conditions for application of Sf.ction . 

— (1) At the earliest opportunity. — All 
conditions mentioned in the section must be 
fulfilled before decree can be set aside. 96 

I. C. 544 (1). Objection should be at the 
earliest opportunity. 49 M. 74=50 M. L. 

J. 161. If the plea as to objection is taken 
in the original proceedings at any stage 
thereof the Court should return the plaint 
for proper presentation. The question of 
delay mentioned in S. 21 is only applicable 
to appeals and revisions. 10 I.C. 980=4 
S.L.R. 264. S>.e also 53 I.C. 331; 8 B. 
313; 9 B. 266 ; 23 B. 679; 10 M. 211; 93 
I.C. 103. A question of jurisdiction, as to 
whether a suit will lie in a British Indian 
Court, which is a question of law depend- 
ing upon public documents requiring no 
proof, can be raised in the appellate Court. 
Section 21 is no bar to such a question be- 
ing raised at any stage of the proceedings. 
But where British Indian Courts have 
power to deal with the Its, S. 21 comes into 
play and operates as an estoppel. 28 S.L. 
R. 54=1934 S. 123=155 I.C. 677. Trial 
Court dismissing suit as against one defend- 
ant on ground of want of jurisdiction — On 
appeal by other defendant, appellate Court 
passing decree against him. 1935 C. 153. 
The principle underlying the section is that 
objection to jurisdiction may be waived 
and it applies as well to collateral proceed- 
ings as to proceedings in appeal or revision. 
47 M.L.J. 448. A defendant who objects 
to the jurisdiction of a Court cannot be 
said to have acquiesced in the trial of the 
suit if he does not apply for a transfer. 
27 I.C. 232=18 C.W.N. 1340. 

(2) Failure of Justice. — A decree pass- 
ed by Court having no territorial jurisdic- 
tion over the subject-matter will not be 
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set aside on that account in the absence of 
proof of prejudice or failure of justice. 
149 I.C. 1050=36 P.L.R. 99=1934 L. 233. 
Where there has been no failure of justice, 
the plea as to want of territorial jurisdic- 
tion cannot be entertained in appeal. 49 I. 
C. 441; 55 I.C. 442 ; 36 I.C. 431; 1922 L. 
164 ; 1929 A. 236; 31 P.L.R. 616; 1932 L. 
135=32 P.L.R. 874=136 I.C. 17; 131 I.C. 
603=1931 A. 556; 32 P.L.R. 50=1931 L. 
142=131 I.C. 276. In a suit on a promis- 
sory note where defendant on whom onus 
lay remained ex parte and without satisfac- 
tory reasons and a decree was passed zuith- 
out jurisdiction, neither the appellate nor 
the revisional Court would interfere if there 
was no failure of justice. 158 I.C. 252= 
1935 M. 574. The question cannot be gone 
into in second appeal unless it was raised at 
the earliest possible moment in the course 
of the suit. 48 I.C. 465; 41 I.C. 161. An 
objection as to territorial jurisdiction rais- 
ed before appellate Court must be deter- 
mined on merits to ascertain whether there 
has been a failure of justice. 42 A. 74; 37 
I.C. 114=93 P.R. 1916; 87 P.R. 1914=26 
I.C. 543; 1922 O. 124; 19 A.L.J. 305=62 
I.C. 399; 45 L.W. 616=170 I.C. 279=1937 
M. 571. When a suit is instituted in a 
British Indian Court the Court must deter- 
mine whether it has jurisdiction to hear the 
suit or not by the aid of the Code. In 
case of doubt as to whether a Court had 
jurisdiction the objection cannot be enter- 
tained by the appellate Court unless there 
has been a consequent failure of justice. 
147 I.C. 591 = 1934 All. 226. See also 1933 
P. 555=149 I.C. 758. Although the objec- 
tion was taken at the earliest opportunity 
before issues were settled the High Court 
refused to interfere in revision as there was 
no prejudice to the parties. 44 I.C. 694= 
22 C.W.N. 517. See also 2 Pat.L.R. 74 
=80 I.C. 745; 40 P.L.R. 234. 

Applicability of Section 1 to Execution 
Proceedings. — Though S. 21 does not in 
terms apply the principle underlying it, be- 
ing one of general application, applies to 
execution proceedings. Where an objection 
to jurisdiction is not taken before the sale 
of the property in execution, it cannot be 
raised at a later stage. 40 L.W. 284=152 
I.C. 891 = 1934 M. 573. See also 28 L.W. 
885=1928 \1. 746; 42 P.L.R. 374. An 
execution sale after confirmation cannot be 
avoided on the ground that the Court had 
no territorial jurisdiction over the property. 
24 M.L.J. 70. See also 43 M. 675=39 M. 
L.J. 203 (F.B.); 46 M.L.J. 250. The 
rule of territorial jurisdiction docs not apply 
to execution of mortgage decrees. 49 M. 
74=50 M.L.J. 161. The section applies to 
all objections based on the alleged infringe- 
ment of the provisions of sections 16 to 18, 
C.P. Code, as regards the institution of 
suits relating to immovable property. A 
Court executing a decree could not enter- 
tain an objection on the ground of want of 
territorial jurisdiction. 43 M. 675=39 M. 


L.J. 203 (F.B.). See also 50 M. 882= 
52 M.L.J. 605. 

(2) Appeal. — Although section 21 docs not 
in terms apply to appeals, the principle 
under-lying it is of general application, so 
as to cover proceedings other than original 
suits. Hence where an objection as to 
jurisdiction is not taken in the lower ap- 
pellate Court, the plea must be deemed to 
have been waived and cannot be raised in 
second appeal. [43 M. 675 (F.B.); 55 M. 
801 (F.B.); 87 I.C. 152; 87 I.C. 341, 

Ref.] 29 N.L.R. 342=1933 N. 318. De- 
cree cannot be questioned in an appellate 
Court when the objection has not been raised 
in the trial Court. 93 I.C. 103=7 O.W. 
N. 1079; nor a Court of second appeal. 
1930 M. 541. Where first appellate Court 
upholds objection to jurisdiction and re- 
turns plaint for proper presentation, the 
plaintiff may agitate the matter in second 
appeal, even though it may not be specifi- 
cally set forth in memo, of appeal. 131 
I.C. 603=1931 A. 556. Respondent to ap- 
peal raised preliminary objection based on 
fact that suit has been overvalued, at a late 
stage after appellant’s arguments had pro- 
ceeded for some time. Held, the Court 
will not refuse to hoar the objection though 
it may disallow costs to respondent. 14 P. 
414=16 Pat.L.T. 103=1935 P. 160. Sec- 
tion 21. is no bar to an appellate Court 
reversing a preliminary decree for accounts 
passed by a Court of first instance against 
a commission agent, when the latter Court 
has done nothing more than deciding the 
issue of jurisdiction and passing a prelimi- 
nary decree as a matter of course on the 
defendant admitting that he is the accounting 
party, as the real trial of the suit is to begin 
only hereafter when accounts arc to be taken. 
42 P.L.R. 203= A . I . R . 1940 Lah. 1/1. 

(3) Remanded Case.— N either S. 21 m 
terms, nor any principle underlying it is 
applicable to a remanded case being dealt 
with by a Court other than the Court speci- 
fied in the order of remand. 44 M.L.J. 
238=72 I.C. 314. 

(4) Application to set aside ex partf. 
decree.— Section applies to applicat ion to 
set aside ex parte decree. 52 A. 947=1930 
A L I 997 . 

Decree without Jurisdiction— Indepen- 
dent SUIT TO SET ASIDE DECREE — MAINTAIN- 
ABILITY.— Section 21 docs not provide against 
the question of jurisdiction being agitated 
by means of an independent suit. It only 
bars the raising of the question for the first 
time in a later stage of the same suit be- 
fore the appellate or revisional Court. 
1931 A.L.I. 240=131 I C. 248=1931 A. 
454; 1923 C. 619=27 C.W.N. 542 ; 31 N. 


mI\. o ^ Q 

1926 B. 481. But see contra 7 » . 
Pat.L.T. 789=1928 P . . 32 tl « 43 , Jr ).& 
58 I.C. 871=39 M.L.J. M 
I.C. 152=1925 M. 117=47 M.L.J. 4*J. 
120 I.C. 279=1929 Lah. 449. 
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22 . Where a suit may be instituted in any one of two or more Courts and 

is instituted in one of such Courts, any defendant, 

Power to transfer suits Which a jr tcr not j ce to the other parties, may, at the earliest 
may be instituted in more than , . n ' x • 

one Court. possible opportunity and in all cases where issues aie 

settled at or before such settlement, apply to ,have the 
suit transferred to another C ourt, and the Court to which such application is made, 

NOTES. 

Sec. 22:— Scope and application— This 
section and section 23 do not apply to a case 
in which the question is whether a suit 
should be tried by a Court subordinate to a 
High Court or by a High Court or the 
Chief Court of Oudh. Such a case is not 
covered by any specific provision of the 
Code ; and in the absence of a rule of law 
specifically applicable thereto, it is open to 
the High Court to exercise powers similar 
to those contemplated by Ss. 22 and 23. If 
it appears that the plaintiff has chosen a 
forum in utter disregard of the convenience 
of both parties, for some ulterior object and 
in abuse of his position as dominus lites the 
High Court can, in the exercise of its in- 
herent power, determine which of the two 
Courts having jurisdiction should try the 
suit. 1934 A. 14=56 A. 201=1933 A.L.J. 

1507. Neither this section nor section 23 
applies to Chartered High Courts in exer- 
cise of Original Civil Jurisdiction. 56 C. 

940=1929 C. 358. Ss. 22 and 23 do not 
provide for the transfer of a case from a 
Court subordinate to one High Court to the 
original side of another Court. 69 l.C. 

772. See also 57 l.C. 649=1 Pat.L.T. 389. 

'i bis section has to be invoked only in cases 
where option is given to the plaintiff to 
choose his own forum. (Wide sections 16 
and 20); 12 A.L.T. 896=24 l.C. 318; 71 
l.C. 268=1923 A.' 288. The provisions of 
the section arc mandatory. An application 
for transfer cannot be maintained after the 
settlement of issues. 78 l.C. 608=1925 L. 

175; 11 P.R. 1917=35 l.C. 616; 88 l.C. 

531=1925 L. 322. The provision as to 
notice is mandatory. 107 l.C. 593. Both 
Courts must have jurisdiction in order that 
an application can be made under section 22 
or section 23. Where jurisdiction is denied, 
no application for transfer can be made. 24 
l.C. 318=12 A.L.J. 896 ; 71 l.C. 268= 

1923 L. 288 (2). 24 l.C. 707; 48 l.C. 

105=21 O.C. 217. In an application for 
transfer under sections 22 and 23, the ques- 
tion of want of jurisdiction of the trying 
Court cannot be raised. 34 l.C. 707; 1 
Pat.L. I . 277=56 l.C. 920. In a suit pend- 
i)uj before the Original Side of the High 
Court an application to transfer the case to 
the Court where the suit ought to be tried 
should be made under section 22, on the 
Original Side of the High Court which has 
seisin of the case. And the Court has 
power to pass such an order tinder section 
151. 12 R. 548=151 l.C. 573=1934 R 265 
(F.B.). 

Grounds for Transfer.— The plaintiff 
JJ?* always a right to choose his forum. 

I he jurisdiction conferred by sections 22 
and 23 must be exercised very cautiously 
C. C. M.-5 7 


and only when a clear cause has been shown. 
The mere fact that it would add to the de- 
fendant's convenience is no ground for trans- 
ferring a case. 73 l.C. 860. See also 13 
B. 178; 69 l.C. 772; 69 l.C. 239; 54 l.C. 
935=167 P.R. 1919; 34 l.C. 686 ; 25 l.C. 
874 ; 24 l.C. 707; 57 l.C. 649=41 A. 381; 
32 l.C. 613=14 A.L.J. 242; 1928 L. 183; 
1927 L. 14=97 l.C. 390; 1928 L. 159=106 
l.C. 869. A suit can be transferred only 
upon two grounds, vis. (a) that there will 
not be an impartial trial by the trying Court, 
or ( b ) that there is manifest preponderance 
of convenience to the petitioner, if the suit 
is transferred to the other Court. 56 l.C. 
920=1 P.L.T. 277. .SYr also 33 l.C. 797; 
106 l.C. 870=1928 M. 15; 4 O.W.N. 1114; 
97 l.C. 390=1927 L. 14. 

Bias of Judge. — The apprehension that 
there will not be an impartial trial must be 
such as a reasonable man might reasonably 
be expected to have. 1923 L. 564. The fact 
that a Judge has decided a point of law 
arising in a case analogous to the case is 
not a good ground for transferring the case 
from his file. 67 l.C. 228=1922 L. 369; 
15 l.C. 569. Where the Judge merely took 
an erroneous view in disposing of a certain 
application but there is nothing to suggest 
any bias in his mind for or against any party 
an application for transfer cannot be cntcr- 
tained. 1934 A. 37 (2). Observations in- 
judiciously and thoughtlessly made by the 
Judge, not a sufficient ground for transfer. 
29. l.C. 29. But jcr. 133 l.C. 876 (1). 

Secs. 22 and 23. — Sections 22 and 23, are 
concerned with a case where a plaintiff has 
the choice of two or more Courts in which 
he may properly institute a suit. In cases 
to which Ss. 22 and 23 apply, the power to 
transfer is conferred by section 22 and the 
forum to which the necessary application 
has to be made is provided by section 23. 
The High Court has jurisdiction to transfer 
a suit pending in a Court subordinate to it, 
to a Cpurt subordinate to another High 

fn°, u , r xT N.L.J. 231=1940 Nag. 145. 
1941 N. 311; see also 1940 A.L.J. 611. 

Secs. 22-24, In cases of transfer, the 
convenience of parties is indeed a factor 
^ i i consideration, but the con- 
venience of both parties have to be weighed 
and the decision would ultimately turn on 
the balance of convenience. A plaintiff is 
the dominus litis and he has a right to insti- 
tute the suit at a place of his choice. Where 
a defendant wants a transfer, it must be 
seen whether the considerations of conveni- 
ence are so overwhelming on the side of the 
defendant as to override the claims of right. 
I.L.R. (1941) Nag. 311 = 1940 N.L.J. 231 
= 1940 Nag. 145. 

Convenience of parties.- --Convenience to 
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after considering the objections of the other parties (if any), shall determine in 
which of the several Courts having jurisdiction the suit shall proceed. 

23. (1) Where the several Courts having jurisdiction are subordinate to the 

To what Court application Same Appellate Court, an application under scc- 
bcs. • tion 22 shall be made to the Appellate Court. 

(2) Where such Courts are subordinate to different Appellate Courts but 
to the same High Court, the application shall be made, to the said High Court. 

(3) Where such Courts are subordinate to different High Courts, the appli- 
cation shall be made to the High Court within the local limits of whose jm isdiction 
the Court in which the suit is brought is situate. 


24. (1) On the application of any of the parties and after notice to the parties 

and after hearing such of them as desire to be heard, 
General power <>i iramt r or Q f j tJS own motion without such notice, the High 


and withdrawal. 


Court or the District Court may at any stage — 


NOTES. 

the parties and witnesses would he a good 
ground for transfer. 1924 O. 410. Balance 
of convenience may he considered in decid- 
ing an application for transfer. 72 I.C. 
592=1923 L. 383; 44 A. 278; 69 I.C. 717. 
An order of transfer passed without regard 
to the convenience of the parties and without 
hearing the other party is illegal. 33 I.C. 
797=23 C.L.J. 295. On this section, sec 
also 85 I.C. 852=6 Pat.L.T. 540. 

Sec. 23. — As to scope and application of 
section, see 50 A. 201; 56 C. 910 and 69 
I.C. 772 noted under section 22, suf'ra . 
Section 23 postulates that the several Courts 
concerned shall both have jurisdiction. 
Where a plea of want of jurisdiction is 
taken hy one of the parties in one Court, an 
application hy that party under section 23 
(3) cannot succeed. 1941 All. 27=1940 A. 
L.J. 611. The Original Side of a High 
Court is not subordinate to the Appellate 
Side of the High Court within the meaning 
of section 23 (3), C. P. Code. (11 L. 
B.R. 446=77 I.C. 408=1923 R. 22, Ovcrr.) 
12 R. 548=151 I.C. 573=1934 R. 265 (F. 
B.); 27 M.L.J. 645=27 I.C. 455; 45 C. 
L.J. 71 = 100 I.C. 331 = 1927 C. 290. But 
see contra 1928 L. 183 (1922 L. 306, Hiss, 
and 1923 R. 22, Foil.). The High Court 
may order a transfer of a suit pending in a 
Court subordinate to it to a Court under a 
different High Court where another suit be- 
tween the same parties is pending. 35 C. 
541. See. also 51 B. 26=100 I.C. 154= 
1927 B. 79; 1928 P. 640=110 I.C. 699. But 
sec also 20 I.C. 758. A Subordinate Judge 
is nevertheless subordinate to the District 
Judge, although the appeal in respect of the 
particular case of which the transfer is 
sought lay to the High Court and not to the 
District Judge. 10 C.L.J. 208=3 I.C. 
539. The Oudh Chief Court is a High 
Court. 4 O.W.N. 1114. 

Sec. 24: Scope op section.— This section 
controls section 23 (5), Bombay Civil Courts 
Act, 41 Bom.L.R. 892=1. L.R. (1939) B. 
472=1939 B. 485; see. 1940 Mad. 9 (Madras 
City Civil Courts, Act). Section 24 is ex- 
haustive of the judicial power to transfer 


suits and no Court has jurisdiction to trans- 
fer a suit from one Court to another unless 
both Courts arc subordinate to it. This power 
is entirely different in character and legal 
effect from the one in case of an order re- 
turning the plaint for presentation in pro- 
per Court. 40 I.C. 393=13 N.L.R. 81. 
Where a Court having really no territorial 
jurisdiction enquired fully into the case, but 
when the defect was found out, returned the 
plaint, held, it was a proper case in which 
the High Cort should send it for disposal 
to the first Court itself. 21 A. L.J. 86= 
1923 A. 249. Under section 24, a transfer 
cannot be made from one Court to another 
unless the suit has in the first instance been 
brought in a Court having jurisdiction. 
There is no reason to make a distinction be- 
tween lack of inherent jurisdiction and lack 
of pecuniary or territorial or any other kind 
of jurisdiction in that Court. 185 I.C. 46/ 
= 15 Luck. 619=1940 Oudh 164; see also 42 
Bom.L.R. 1093=1941 Bom. 69. All that 
is necessary to bring into play the 
jurisdiction of the High Court or the 
District Court to exercise the power 
of transfer and withdrawal given under 
section 24 is that the suit, appeal or 
other proceeding sought to be transferred 
should be 'pending before it* or 'pending in 
any Court subordinate to it’. The mere 
fact that the suit, appeal, or other proceed- 
ing is pending in a Court not having juris- 
diction to dispose of the same cannot oust 
the jurisdiction of the High Court or the 
District Court to withdraw or transfer that 
suit, appeal, or other proceeding from the 
Court in which it is pending to some othcr 
Court competent to try the same. 150 LL. 
942=1934 A. L.J. .345=1934 A. 569. See 
also 54 A. 824=1932 A. 660 ; 53 A. 916. 
Diss. But see 53 I.C. 892=1919 P. 409. 
125 I.C. 334; 1930 L. 195; 150 I.C 839- 
1934 S. 95; 37 C. 574; 26 S L.R. 277=139 
I.C. 496=1932 S. 215. The word suit 
where it occurs for second time in 
section (2), must be taken to include a pro- 
ceeding; for otherwise parts of the sub- 
section would be quite meaningless 161 
I.C. 54=1936 Pcsh. 56. This section w 
wider in scope than section 22 and no n 
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(a) transfer any suit, appeal or other proceeding pending before it for trial 
or disposal to any Court subordinate to it and competent to try or dispose ol the 


same, ci 



NOTES. 

before institution of application for transfer 
is necessary under this section. 146 1.0. 
38=1933 L. 635. The transfer of a case 
from one competent Court to another is not 
invalid because it may affect some other 
order of the Revenue Court. 53 A. 6. — 
133 I.C. 319. This section contemplates 
transfer of case from one existing Court to 
another existing Court. Hence where a 
Small Cause Court has ceased to exist or 
the officer invested with small cause powers 
has been transferred and there is no other 
officer possessing such powers, there would 
be no Court from which the District Court 
can transfer the case to another Court. '1 o 
such contingencies section 35 of Provincial 
Small Cause Courts Act applies. 54 A. 171 
= 1931 A.L.J. 953=1931 A. 574 (F.B.). 

Grounds for transfer, when sufficient. 

, — Convenience of parties, situation of pro- 
perty and heavy expenses already incurred 
in engaging Counsel. 101 I.C. 723=1927 N. 
219; 27 N.L.K. 307=135 I.C. 402=1932 N. 
49; 31 N.L.R. 162; 4-1 A. 278=65 I.C. 782 
= 1922 A. 65; 160 I.C. 522=1936 Pesh. 5. 
See also 146 I.C. 38=1933 L. 635. But see 
5 A. 60; 41 A. 381=50 I.C. 368. Where a 
Judge has already expressed an opinion, 
when deciding another appeal, on one of the 
questions that have to be decided in the ap- 
peal, it is desirable, in the interests of justice, 
that the appeal should be heard and decided 
by another Court. 152 I.C. 696 (1)=1934 
L. 539=35 P.L.R. 468; 32 P.L.R. 388=133 
I.C. 876=1932 L. 291. Transfer of appeal 
— Judge arriving at findings on evidence — 
Decree set aside and case remanded on ap- 
peal — Transfer to a different ludge desirable. 
K Luck. 347=10 O.W.N. 443=1933 O. 154. 
Where there arc dlear indications to justify 
a party in thinking that the Judge was preju- 
diced against him. 35 P.L.R. 38=147 I.C. 
208=1933 L. 915; 77 I.C. 762=1923 L. 564; 
1903 P.R. 88. Relationship of Judge to a 
party. 1932 S. 206; 1923 L. 564. Pecuniary 
or other personal interest in the case of the 
presiding Judge. 10 C. 915. To avoid con- 
llict of decisions, as where one of two ap- 
peals involving same question is pending in 
District Court and the other in the High 
Court. 147 I.C. 637=1933 L. 1033. But 
see 163 I.C. 962=1936 P. 345, where in 
somewhat similar circumstances transfer was 
refused on the ground that no hardship was 
likely to be caused by allowing the appeals to 
be where they were. 

Grounds for transfer, when not suffi- 
cient. — That defendant is an i nflttenHil man 
of the locality is no ground. 98 I.C. 859= 
1927 L. 80 (1) . Prejudice against pleader, if 
good ground for transfer. See 90 I.C. 559= 
1926 M 1 . 359. The mere convenience of the 
defendant is no ground for transfer of a case 
and that a strong case should be made out 
where such transfer is prayed for. 146 I.C. 


38=1933 L. 635; such as that the expenses 
and difficulties of the trial would be so great 
as to lead to injustice, or that the forum has 
been deliberately chosen by the plaintiff for 
the purpose of working injustice. 130 I.C. 
523—1930 L. 944. The mere fact that in a 
case of communal nature the presiding Judge 
of the Court is a member of a rival com- 
munity is no ground for a transfer of the 
suit from that Court. It must be shown 
that there is a reasonable apprehension in 
the mind of the applicant for transfer that 
he will not get a fair trial. 150 I.C. 334= 
36 P.L.R. 29=1934 L. 762. Where the 
cvidoxce for the parties has been closed and 
even the arguments have been heard, it would 
be most inadvisable if at such an advanced 
stage when the judgment only is to be pro- 
nounced, a case is transferred to another 
Judge who will be handicapped by the faqt 
that he shall have merely to pronounce judg- 
ment in a case in which he has taken no 
proceedings and recorded no evidence. (1926 
Ml. 359, Foil.) 35 P.L.R. 574=1934 L. 593. 
Application for transfer after Court informs 
counsel of its order before it is pronounced 
is not maintainable. 39 P.L.R. 654=175 1. 
C. 523=1938 Lah. 95. Where a Commis- 
sioner passes an order of dismissal of a 
person from the office of Gatwal and a decla- 
ratory suit is filed in the Court of the Sub- 
ordinate Judge who is also a Deputy Collec- 
tor, the mere fact that the Subordinate 
Judge is subordinate to the Commissioner in 
his executive capaiity is no ground for the 
transfer of the suit from his Court. He has 
to decide the suit sitting as a judicial officer 
and an appeal from his decision lies to the 
High Court. 1933 P. 638=146 I.C. 1087. 
The fact that the Judge has once decided the 
point of law is not good ground for trans- 
fer. 1930 L. 176=124 I.C. o87 ; 172 I.C. 910 
= 1938 N. 126. Sec 133 I.C. 876. But xcc 
8 Luck. 347=144 I.C. 570=1933 O. 154. 

Grounds for transfer — Burden of Proof. 
— The onus of establishing sufficient ground 
for transfer lies heavily on the applicant. 
He must prove that he has a reasonable ap- 
prehension that he might not get justice in 
the Court in which the suit is pending. 35 
P.L.R. 574=1934 L. 593; 153 I.C. 386; 41 
A. 38U=50 I.C. 368. 

Notice. — Notice should be issued to the 
parties before a Court passes an order of 
transfej otherzoxse than of its ozvn motion . 

78 I.C. 614 (1); 58 I.C. 560=18 A.L.J. 
351; 40 I.C. Ill; 42 I.C. 746; 26 O.C. 
62=74 I.C. 249; 1925 L. 189; 90 I.C. 287 
=23 A.L.J. 948; 84 I.C. 238=1923 L. 444; 
1931 A.L.T. 1061; 14 L. 240=34 P.L.R. 
540=1933 L. 558; 53 A. 916=136 I.C. 384= 
1931 A.L.J. 1061. Notice may not be neces- 
sary when transfer is made sito motu by the 
District Court without any motion being made 
to it by any party. 53 A. 916. Party is 
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W withdraw any suit, appeal or other proceeding pending in any Court 
subordinate to it. and — 


NOTES. 

entitled to personal notice, and notice to 
pleader in original Court is not sufficient. 
14 L. 240. Transfer without notice is 
ground for setting aside ex parte decree. 

1923 L. 44; 18 A. L.J. 3511=58 I.C. 560; 
53 A. 916. But according to Madras and 
Calcutta want of notice docs not render the 
order of transfer void, but is a mere irregu- 
larity which may be waived. 1932 C. 265= 
137 I.C. 430; 13 M. 211; 21 M.L.J. 829= 

8 I.C. 7. S. 24 is wider in scope than S. 22 

and no notice before institution of an appli- 
cation for transfer of case is necessary under 
S. 24. 146 I.C. 38=1933 L. 635. 

At any stage. — These words have been 
inserted in order to avoid the conflict of 
rulings that existed previously as to whether 
an order of transfer can be made after the 
hearing of the suit had commenced . See 22 

B. 778; 26 M. 595; 7 A. 342; 15 C. 177. 
Suit, appeal or other Proceeding.— “Suit" 

includes execution application. 1926 L. 465; 
47 A. 57. See also 49 M. 746=50 M.L.J. 
161. Transfer of claim proceedings alone 
without transfer of execution proceedings, is 

legal. 175 I.C. 525=1938 L. 95. ‘Other 

proceeding’ includes an insolvency petition. 
22 B. 778; and proceedings in execution, 39 
M. 485=29 I.C. 119=29 M.L.J. 172; and 
a proceeding under Indian Companies Act. 

9 A. 180. And claim under LLP. Encum- 
bered Estates Act. 177 I.C. 136=1938 A. 
W.R. (C.C.) 77. But it does not include 
a proceeding Indcr S. 476 of Cr.P. Code. 
49 A. 460=101 I.C. 247=1927 A. 469. The 
word ‘proceeding’ in this section rovers all 
proceedings contemplated at the date when 

C. P. Code, 1908, was passed and not a 
special proceeding not then in contemplation 
but established by a subsequent Act, vie., 
the Cr.P. Code Amendment Act XVIII of 
1923 . 49 A. 460. No Court other than the 
trial or appellate Court can file a complaint 
under S. 476, Cr.P. Code. 49 A . 460. Appeal 
under S. 476- B to District Judge transferr- 
ed to Additional Judge — Complaint — legali- 
ty. 57 C. 831=34 C.W.N. 80. See also 
1941 A. L.J. 46. (Proceedings for enforce- 
ment of injunction order). 

Pending. — A suit valued at Rs. 2,500 was 
f^d in.the Court of a munsif who had 
jurisdiction up to Rs. 5,000. He was trans- 
ferred and his successor had jurisdiction only 
up to Rs. 2,000. Held, that the District Judge 
bad power to transfer the suit to, another 
Court under this section. All that this sec- 
tion requires is that the suit should be pend- 
ing in a Subordinate Court which had juris- 
diction at the time the suit was filer! . 1936 
A. L.J. 452=162 I.C. 903=1936 A. 335. 
Effect of transfer on interim orders, see 
1911 A. L.J. 46. 

‘ Court subordinate to itL — A junior sub- 
ordinate Judge is not subordinate to a senior 
subordinate Judge. 1 L. 158=52 I.C. 352; 


and so the latter cannot transferl a suit pend- 
ing before him to th c former (Ibid.) See 
also 59 B. 466=37 Bom.L.R. 255=158 1. 
C. 382=1935 B. 286. The Nagpur Divisional' 
Lourt was held not subordinate to thc Bom- 
l».i> High Court, although it was necessary 
for a decree tor dissolution of marriage 
under the Indian Divorce Act IV of 1869. 
required confirmation by thc High Court of 
Bombay. 40 B. 109=31 I.C. 331 = 17 Bom. 
L.K. 948. A District Munsiff is subordinate 
to the High Court, and the latter can trans- 
fer a suit from thc former even after an 
application for the purpose has been dis- 
missed by thc District Court. 11 C.L.J. 
218=5 I.C. 771; 87 I.C. 170; 103 I.C. 456 
= 1927 P. 383; 1926, C. 326. 

4 Competent to try*. — A superior Court 
has no jurisdiction to direct thc transfer of 
a case from a Court subordinate to it to 
another Court which is outside its jurisdic- 
tion. 1924 N. 152. See also 88 I.C. 139= 
1925 L. 561; 150 I.C. 839=1934 S. 95. Thc 
expression ‘competent to try' refers to com- 
petency as regards its pecuniary nature, and 
the nature and subject-matter of the case, 
and does not include competency from thc 
point of view of territorial jurisdiction. 6 
Luck. 347=10 O.W.N. 443=1933 O. 154; 
54 A. 824=1932 A. L.J. 984=1932 A. 660 
(1920 P. 29 and 136 I.C. 384, Not Anpr.) 
Thc expression means ‘of jurisdiction com- 
petent to try; and S. 16 of Provincial Small 
Cause Courts Act is made clastic by this 
section. A small cause suit pending before 
a Sub-Court can be transferred to a District 
Munsiff for purposes of convenience and 
joint trial, even though thc value of thc suit 
transferred may be beyond thc small _ cause 
jurisdiction of thc District Munsiff. 55 M. 
960=1932 M. 683=63 M.L.J. 6W. But 
see 56 M.L.J. 649=1929 M. 513; 1927 M. 
321; 52 M>. 57=55 M.L.J. 671. A District 

Court cannot transfer a suit from one sub- 
ordinate Court to another newly created and 
empowered to try subsequently instituted 
suits 1918 M.W.N. 291=45 I.C. 13. Unless 
pending cases arc expressly transferred by 
notification effecting change in territorial 
jurisdiction of a Court, or unless there is 
specific provision in any enactment to the 
same effect, thc Court in which the suit or 
appeal was instituted does not cease to have 
jurisdiction to decide thc matter, despite the 
change in its territorial jurisdiction. 29 N. 

L. R. 342=149 I.C. 718=1933 N. 318; 58 

M. 801 (F.B. ) . High Court can transfer 
suit from Presidency Small Cause C^”’’ 1 *'* 
City Civil Court. 50 L.W. 634—0939) 2 
M.L.J. 841. High Court in Insovcncy 
Jurisdiction cannot withdraw insolvency pro- 
cecdings pending before a Sub-Judge in the 
Presidency’. 49 B. 788. An insolvency peti- 
tion under Presidency Towns Insolvency 
Act, pending in High Court cannot validly 
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(i) try or dispose of the same; or 

(ii) transfer the -ame for trial or disposal to any Court subordinate to 
and competent to try or dispose of the same; or 

(iii) retransfer the same for trial or disposal to the Court from which it was 

withdrawn. 

(2 > Where any suit or proceeding has been transferred or withdrawn under 
sub-section (i) the Court which thereafter tries such suit may.subject to any special 
directions in the cas; of an order of transfei, either retry it or proceed from the 
point at which it was transferred or withdrawn. 

( 3 ) For the purpo.es of this section, Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 


NOTES. 


be transferred to a District Court. 38 M. 
472=14 M.L.T. 184=25 M.L.J. 299. An 

order transferring an application for review 
to a Court other than the one which decid- 
ed the case is illegal. 50 l.C. 910. District 
Judge in whose Court an appeal under 
S. 476, Cr.P. Code is pending cannot trans- 
fer it to a Subordinate Judge, as the latter 
has no jurisdiction to hear the same. 57 A. 
785=1935 A.L.J . 473=157 l.C. 9011=1935 

A. 440. ... 

Powers of High Court— Section applies to 
Chartered High Courts in their ordinary 
original civi jurisdiction. 56 C. 940=1929 
C. 358. High Court can transfer suit from a 
District MunsifT’s Court, even though the 
transfer may have been refused by the Dis- 
trict Judge, as the High Court has concur- 
rent jurisdiction with the District Court, and 
the District MunsitT is also subordinate to it. 
11 C.L.J. 218=5 l.C. 771; 87 l.C. ’70; 
103 l.C. 456=1927 P. 383; 1926 C. 326. 
It is not necessary that a Court to which a 
suit is transferred in the proper sense of 
the word (i.c., transferred by the High 
Court under S. 24) should have concurrent 
territorial jurisdiction and the High Court 
may transfer a suit to a Court which has 
pecuniary jurisdiction though it may not 
iiave territorial jurisdiction to try the suit. 
Hence where mortgage suit or execution pro- 
ceedings is transferred und.er S. 24 by the 
High Court to a Court which has otherwise 
no territorial jurisdiction, the Court can order 
sale of the property lying outside its local 
limits. 189 I.C. 166=1940 Rang. 133. 
Transfer of suit from Subordinate Court 
to High Court — Powers of High Court — 
Right of appeal against order of trans- 
fer. 69 M.L.J. 776. See also 54 C. 126. 
=100 I.C. 797=1927 C. 281. As to the 
powers of the High Court under Cl. 13 of 
Letters Patent, see 7 Bom. L.R. 143. (Trans- 
fer from Presidency Small Cause Court) ; 
52 M. 57=1928 M. 1091 ( Transfer from 

Provincial Insolvency Court) ; 4 R. 554=100 
I.C. 265=1927 R. 61 (Transfer from one 
Provincial Insolvency Court to another) . 
See also 156 I.C. 43=1935 A. 750. A 
Judge in Chambers can transfer a pro- 
ceeding under S. 317, Succession Act to his 
own Court at any stage and he can sun ntotu 
examine the accounts filed under that sec- 


tion so as to pass an order under Cl. 4 of 
that section. 41 P.L.R. 872=1939 Lab. d63. 

Powers of a District Judge. — A District 
Judge can transfer a case pending before him 
to the Additional District Judge. 13 I.C. 6 
=14 P.L.R. 1912. A District Judge cannot 
transfer a case to a Court not competent for 
any reason to try the same. 5 P.L.J. 588= 
57 l.C. 522=1 Pat.L.T. 637. See also 32 
I.C. 788; 37 C. 574. Where an Appellate 
Court remands a suit for fresh disposal on 
the merits by the Court which first decided 
it, the District Judge can transfer it to his 
own file and decide it. 19 I.C. 552t=9 N.L. 
R. 40 (21 A. 230, Dist) . A District Court 
to which a case has been remanded by the 
High Court has power to transfer it to the 
Court of the Additional District Judge, un- 
less the terms of the High Court’s order 
expressly limited those powers. 44 A. 211; 
12 A.L.J. 1094=25 I.C. 141. If a Dis- 
trict Judge transfers a case remanded by the 
High Court to a Sub-Judge who disposes of 
it without objection being taken as to his 
jurisdiction, the irregularity would not 
affect the decision on its merits. 23 I.C. 425 
=15 M.L.T. 304; 19 C.W.N. 143=23 I. 
C. 69=19 C.L.J. 408; 12 A.L.J. 1094=25 
I.C. 141. Suit relating to trust — District 
Judge’s power to transfer to Subordinate 
Court— Government Notification authorising 
Subordinate Judges to hear such suits — 
Legality— If ultra vires. 59 B. 412=1935 B. 

1 12— y] Bom. L.R. 120. Transfer of case 
from Munsiff to Sub-Judge who acts as 
Small Cause Court is within the District 
Judge’s power, though a party is thereby de- 
prived of his right of appeal. 36 I.C. 881. 
S. 16 of Provincial Small Cause Courts Act 
is no bar to the exercise of powers of trans- 
fer of the District J,udge under this section. 
37 P.L.R. 177=154 I.C. 112=1934 L. 901; 
151 I.C. 385=1934 A. 530; 147 I.C. 334= 
1935 A. 350. The District Court can with- 
draw a transmitted execution proceeding to 
its own file and dispose of it. 39 M. 485= 
29 M.L.J. 712. 

Delegation of Powers iiy the District 
Judge. — The power of transfer under S. 24 
can be delegated by the District Judge, but 
when so delegated it must be exercised in 
accordance with law. It can only be exer- 
cised in cases pending in a Court subordi- 
matc to the Court exercising the power. 52 
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( 4 ) The Court trying any suit transferred or withdrawn under this section 
from a Com t of Small Causes shall, for the purposes of such suit, be deemed to be a 
Court of Small Causes. 

25 . ( 1 ) Where any party to a suit, appeal or other proceeding pending in 

a High Court presided over by a single Judge objects 

Power of Provincial Govern- to lts being heard by him and the fudge is satisfied 

that there aie reasonable grounds lor the objection, 
he shall make a report to the Provincial Government, ^which] may, by notification 
in the official Gazette, transfer such suit, appeal or proceeding to any other High 
Court : 


LEG. REF. 

1 Substituted for the word “ who ” by A. O., 
^937- 

NOTES. 

I.C. 352=1 L. 158; so a Senior Subordi- 
nate Judge to whom the District Judge had 
delegated the power, cannot transfer a suit 
from the file of the Junior Subordinate 
Judge, as the latter is not subordinate to 
him. 1 L. 15S. Ss. 37 and 44 of the Pun- 
jab Courts Act provided for such a delega- 
tion in the Punjab. 40 I.C. 111=33 P.W. 
R. 1917. 

Sr.c. 24 (4) : Court of Small Causes. — 
A Court of Small Causes under S. 24 (4) 
includes Courts vested with Small Cause 
Jurisdiction as well as the Special Courts 
constituted under the Provincial Small Cause 
Courts Act. 39 A. 214=37 I.C. 809 ; 40 A. 
5215=46 I.C. 893; 38 M. 2.9=17 I.C. 425; 
31 B. 314=9 Bom.L.R. 327 (F.B.); 56 
C. 588; 1 P. 696=69 I.C. 681 = 1928 P. 49; 
27 C.L.J. 461=44 I.C. 881; 56 B. 387=34 
Bom.L.R. 931=139 I.C. 194=1932 B. 4%. 
A small cause suit may be transferred to 
another Court which is not a Small Cause 
Court, nor one exercising small cause 
powers. 27 N.L.R. 307=135 I.C. 402= 
1932 N. 49; 31 N.L.R. 162; 151 I.C. 385 
t=1934 A. 530; 147 I.C. 334=1935 A. 350; 
1935 A.L.J. 511=157 I.C. 122=1935 A. 
690 ; 55 M. 900 (noted supra); 50 L.W. 
634= (1939) 2 M.L.J. 841 (Transfer from 
Madras Small Cause Court to Madras City 
Civil Court). 1940 Mad. 9=1. L.R. 1940 
(Mad.) 251. A small Cause suit may there, 
fore, be transferred to a regular Court ir- 
respective of the small cause powers of the 
Court to which the suit is transferred. Suit 
in a Small Cause Court for Rs. 900 may 
be transferred to sub-Court even though 
small cause jurisdiction of Sub-Court was 
only up to Rs. 300 . 56 B. 387=34 Bom. 

L. R. 931=139 I.C. 194=1932 B. 486 (56 

M. L.J. 649=29 L.W. 810=121 I.C. 481 
= 1929 M. 513, Diss.); 55 M. 960=36 L. 
W. 479=1932 M. 683=63 M.L.J. 689. Such 
suit must be tried by the Court having no 
competent small cause jurisdiction, as a re- 
gular suit, and an appeal will lie from the 
decree passed therein. 55 M. 960 (noted 
supra). Sec also 151 I.C. 385=1934 A. 
530; 1936 L. 983; 29 L.W. 810=121 I.C. 
481 = 1929 M. 513=56 M.L.J. 649. But ,rrr 
54 A. 171=136 I.C. 357=1931 A. 574 (F. 
B.) ; 31 N.L.R. 170=156 I.C. 1511=1935 


N. 42; 40 A. 525; 36 I.C. 317=14 A.L.J. 

38 M. 2a; 27 C.L.J. 461; 31 B. 314 
(F.B.); 1 P. 6%; 56 C. 588; 50 A. 810; 
120 I.C. 412; 23 M.L.J. 373=43 C.W.N. 
440=183 I.C. 2(4=1939 C. 345; 1939 A.L.J. 
^5— 183 1 C. 426=1939 A. 452; 168 I.C. 785 
— w.y Oudh 398. It was however held in 54 
A. 1/1, that when the transfer is not or could 
not he made under this section, an appeal 
would lie; as in t he case where an officer 
without possessing small cause powers hears 
a case which was pending before his pre- 
decessor in office exercising small cause 
jurisdiction. (38 A. 425 appr. ; 13 A. 324 
overruled). A District Judge cannot trans- 
fer a case of a small cause nature to a sub- 
ordinate Court not invested with the powers 
of a Small Cause Court so long as the 
Small Cause ( ourt capable of trying it is 
in existence. 43 I.C. 314. But sec 55 M. 
960; 1934 L. 901; 147 I.C. 334 ; 56 B. 387. 
The section docs not apply to cases trans- 
ferred from a Court of Small Causes to 
Honorary MiinsifT’s Courts in U.P. and the 
decrees passed by the latter Courts in such 
cases arc appealable. 54 I.C. 435; 50 I.C. 
(48. 

Small cause suit transferred to Honorary 
Munsif— Re-transfer to Munsiff without 
small cause powers — Inapplicability of sec- 
tion. 1935 A. 765. See olso 145 I.C. 701 
•=1933 A.L.J. 1196=1933 A. 662. 

Application for Transfer. — Where there 
are numerous suits pending, which arc 
sought to be transferred, an application 
should he made separately in respect of each 
suit. 49 I.C. 208=4 P.L.J. 13. Same 
judgment governing several suits— Appeal 
filed in some to High Court and in others 
to District Court — Application for transfer 
of all appeals to High Court— Separate appli- 
cation and vakalat for each appeal not neces- 
sary. I. L.R. (1939 ) 2 C. 2(4=43 C.W. 

N . 836 . 

Appeal. — An order of transfer made by 
the High Court under this section, not being 
a judgment cither under this Code or under 
anv other express enactment, is not * u , j cct 
to appeal. 13 R. 457brl57 I.C. 1107=1935 

R. 267 (F.B.). . . r . 

Revision . — Where a case is transferred 

under this section no revision bes from the 

order of transfer. 175 I.C. 52 .t 1938 Lab. 

95=39 P.L.R. 654. . 

Sf.c. 25— Cf. S. 527 of Criminal Procedure 

Code, 1898. The Governor-General in Conn- 
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‘f Provided that no suit, appeal or proceeding shall be transferred to a High 
Court without the consent of the Provincial Government oi the Province in which 

that High Court^as l^ prm^p ^ ^ sui( appca l or proceeding so transferred 

hall be the law which the Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such case. 

Institution of Suits. 

26. Every suit shall be instituted by the piescnta- 
I nstitution of suits. lion of a plaint or in such other manner as may be 

prescribed. 

Summons and Discovery. 

ot Where a suit has been duly instituted, a summons may be issued to the 
7 ‘ defendant to appear and answer the claim and may 

Summons to defendants. servec f i n manner prescribed. 

28. (1) A summons may be sent for service in 

Service of summons where another province to such Court and in such manner 
defendant resides in another ^ be prescribed by rules in force in that pro- 

nrmnnr# 1 


province 


vincc. 


(2) The Court to which such summons is sent, shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the summons 
to the Court of issue together with the record (if any) of its proceedings with 
regard theicto. 

29. Summonses ‘-[and other processes] issued by any Civil or Revenue Court 


LEG. REF. 

1 This proviso was added by A.O., <937- 
* Inserted by Act XXXI\ of 194 0, 

NOTES. 

cil alone has jurisdiction to pass orders 
binding on High Courts. 40 M. 835. As 
to whether parties are entitled to be heard 
in the matter, sec. 44 C. 595. 

Reasonable Grounds for Objection. — 
As to what would constitute reasonable 
grounds, see 25 Bom.L.R. 713=82 I.C. 352 
t=1924 B. 90. 

Sec. 26: Suit.— S ee O. 4, R. 1, vtfra. 
Any proceeding which does not commence 
with a plaint cannot be deemed a suit. 23 
C. 723; 6 A. 269 (P.C.); 22 M. 256; 13 
L. 672=33 P.L.R. 508=1932 L. 374. It 
is not sufficient that the proceeding is cap- 
able of terminating in a decree or an order 
having the force of a decree. (Ibid.) An 
application to file in Court an agreement 
to refer to arbitration under para. 17 of 
Sch. II of the Code is not a suit. (Ibid.) 
The essentials of a suit ar e (0 opposing 
parties, (it) a subject in dispute, (Hi) a 
cause of action, (iv) and a demand of relief. 
3] B. 393t=9 Bom.L.R. 530. 

Presentation. — Presentation must be by 
delivery to the Court or to its officer either 
personally or by a pleader. 15 M. 137. Send- 
ing by post is not sufficient. (Ibid.) See 
however 8 M. 411. For valid presentation 
neither time nor place is essential. A Judge 
may validly accept a plaint presented at his 
private residence or at any other place, and 
after office hours. 65 I.C. 674=1922 N. 
167; 47 M. 312=79 I.C. 1017=1924 M. 448; 


34 A. 482 (Memo, of appeal). But the 
Judge is not bound to receive the same. 
(Ibid.) Plaint returned for presentation to 
proper Court and re-presented is not con- 
tinuation of the old suit but filing of a fresh 
suit. 52 B. 548=192 8 B. 421=30 Bom.L. 
R. 970. But not so where plaint is return- 
ed merely for amendment and re-presented. 

2 A. 832. 

Sec. 27: Suit duly instituted, mean- 
ing of. — Where a suit Is dismissed for non- 
payment of deficit Court-fee, review with- 
out notice to the other side is not illegal. 
Until the suit was registered, the suit could 
not to have been said to be duly instituted 

26 C.W.N. 391=70 I.C. 43=1922 C. 234. 
See also 52 B. 548. Where a suit has been 
duly instituted the Court should issue sum- 
mons to defendant whether he be adult or 
minor. 22 B. 971. See also 14 C. 204. 
As to the manner prescribed for service, see 
O. 5, infra. 

Sec. 28. — See in this connection O. V» 
R. 23, infra. As to sufficiency of service, 
the transmitting Court should presume the 
correctness of the return made by the serv- 
ing Court, although th e presumption is not 
irrebuttable. 10 B. 202 ; 33 A. 649=11 I.C. 
39. But see 22 C. 889, where it was held 
that the transmitting Court should not act 
upon any such presumption. 

Sec. 29: Witness in Native State — Fai- 
lure to appear — Procedure. — There is no law 
by which witnesses in Native States which 
have made arrangements for mutual service 
of processes with British India can be com- 
pelled to obey the processes, i.e., punished 
if they fail to do so. If the witnesses so 
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scs 


c f r . situate beyond the limits of British India may be sent 

Service of foreign summon- to t | ie Courts in British India and served as if they 

1 [were summonses] issued by such Courts : 

2 [ Provided that the Courts issuing such summonses 3 (or processes) have 
been established or continued by the authority of the Central Government or of the 
Crown Representative, or that the Provincial Government 4 (of the Province in 
which such summonses or processes are) to be served has by notification in the 
oilicial Gazette declared the provisions of this section to apply to 4 (such Courts.)] 

3 °- Subject to such conditions and limitations as 

Powc-r to order discovery. may \ )C prescribed, the Court may, at any time, either 

and thc 1 c ’ of its own motion or on the application of any party, — 

(a) make such orders as may be necessary or reasonable in all matters 
relating to the delivery and answering of interrogatories, the admission of docu- 
ments and facte, and thc discovery, inspection, production, impounding and return 
of documents or other material objects producible as evidence ; 

( b ) issue summonses to persons whose attendance is required either to 
give evidence or to produce documents or such other objects as aforesaid ; 

( c ) order any fact to be proved by affidavit. 

The provisions in sections 27, 28 and 29 shall apply to summonses to 

give evidence or to produce documents or other 

Summons to witness. • t • • 1 

material objects. 

32. The Court may compel the attendance of any prison to whom a summons 
, . . r . has been issued under section 30 and for that purposes 

Penalty for default. m * 1 

(a) issue a warrant for his arrest ; • 

( b ) attach and sell his propci ty ; 

( c ) impose a fine upon him not exceeding five hundred rupees ; 

( d ) order him to furnish security for his appearance and in default commit 
him to the civil prison. 

Judgment and Decree. 

33. The Court, after thc case has been heard, shall 
pronounce judgment, and on such judgment a decree 
shall follow. 


3i 


Judgment and decree. 


LEG. REF. 

1 Substituted for “ bad been ” by Art XXXIV 
of 1 940. 

* Substituted by A.O., 1937. 

3 Inserted by Act XXXIV’ or 1940. 

‘Substituted by Act XXXIV of 1940 for 
“ by whose Courts a summons is” arid ‘‘Courts 
of the province ” respectively. 

A.#. — The amendments made by Act 
XXXIV of 1940 shall lx- deemed to have 
taken effect on the 1st day of Apirl, iqii — See 
Act XXXIV of 1940, S. 2, Cl. (a). 

NOTES. 

summoned fail to appear, the only way to 
take their evidence is by commission. Thc 
rule as to 200 miles is not applicable in such 
a case 142 I.C. 201=1933 M. 366=65 M. 
L.J. 334. 

Sec. 32. — See 1929 A. 850. Section docs 
not apply to a person who has been merely 
ordered to produce documents. 58 I.C. 281 
c=5 P.L.J. 550.. 

Sec. 33: Heard. — J udgment passed with- 
out opportunity given to parties for being 
heard is illegal and liable to bo flot aside on 
appeal. 91 P. B. 1904; 159 P.W.R. 1906; 


and it is not a more irregularity that could 
!><• condoned under section 99. 57 I.C. 34. 

Where case is transferred nfter hearing 
arguments, it is illegal for the transferee 
Judge to pass judgment without giving fresh 
opportunity for parties to he heard. 57 I.C. 
.39. So also where Judgo who heard the case 
was succeeded by another. 1 10 P. It. 1 38(1. 
Section requires only hearing and does not 
insist that any part of the proceedings should 
have taken [dace before the Judge passing 
judgment. 87 P.L.R. 1905. 

Decree. — It is the duty of Court to draw- 
up the decree. 52 I.C. 479=66 I*. It. 1919. 
And party is not bound to apply to Court 
to do so. 78 I.C. 996 = 20 N.L.R. 131; 38 
B. 33 1 . A inero paragraph in thc judgment 
not. drawn up in form of a decree and no 
embodied in a separato form, does no 
amount to a decree. I L. 223 — 54 I.C. . « ^ 
Omission or negloct to draw up a deeni 
following judgment docs not dopri vo pa ) 
of his right to appeal. 52 I.C. 4;- (■ / )• 

In bases requiring succession certifies 0, 
cteo cannot bo passed without protluc lion of 
the certificate. 57 I.C. 650. But Court 
cannot stop drawing up of decree for d fic 
Court-fee. IIP. 532. 
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Interest. 

id Where and in so far as a decree is for the payment of money, the 
34- v ' Court may, in the decree, order interest at such rate 

Interest. as t } ie Court deems reasonable to be paid on the principal 

sum adjudged from the date of the suit to the date of the decree, in addition to any 
interest adjudged on such principal sum for any period prior to the institution 
of the suit with further interest at such rate as the Court deems reasonable on 
the aggregate sum so adjudged, from the date of the decree to the date ot payment, 
or to such earlier date as the Court thinks fit. 


NOTES 

«ec. 34: Scope and Object of Section.— 
This section has no application to interest 
antecedent to the date of suit, but is con- 
cerned only with interest during pendency of 
.suit and after decree. 00 LC. 288 — 32 
L.J. 239. Court has no power to award in- 
terest merely because money due is with- 
lieltl — Facts must bo alleged and proved 
which would make the Court hold tliat it is 
puyablo under a provision of law or a settled 
principle. 1941 N.L.J. 371. A s to object of 
section, sec 100 l.C. 270. Courts are en- 
titled to give interest in their discretion, and 
this can be given under this section, and 
also under section 73, Contract Act. 102 l.C. 
352 = 1930 R. 141. Decree cannot be umended 
for granting interest. 15 A. 121; 35 l.C. 218. 
Nor can executing Court grant it. 23 C. 357 ; 

3 Bur.L.J. 58 = 82 l.C. 427 = 1924 R. 275. 
Where decree conforms to the judgment, 
omission to award interest in the judgment 
oven when it is due to an accidental Blip 
or omissioin, decree cannot bo amended to 
includo interest. 50 L.W. 719 = (1939) 2 

, M.L.J. 751 = 1940 Mad. 29. 

Foil Payment of Money. — A decree for 
sale in enforcement of a mortgage or charge 
is not a decree for the payment of money. 
24 C. 7 ot* ; 21 M. 304; 19 A. 174; 29 M. 65. 
A decree for maintenance even when amount 
is charged on immovnblo property, is one 
for payment of money. 47 L.W. 327= 17S 
l.C. 4U=1938 M. 522= (1938) 1 M.L.J. 
437. Bcction does not apply where the de- 
cree is not for a definite sum of money, but 
only for partition and accounts. 49 B. 282 = 
94 l.C. 680=1925 B. 406. Decree for money 
must bo construed as including a claim to 
unliquidated damages. 51 M.L.J. 243. But 
«ee 00 l.C. 288 = 32 C.L.J. 239. Tho word 
“money’' in the section should not be under- 
stood in tho limited sense of an ascertained 
sum of money. Tho expression “decree for 
payment of money” i 8 very general and must 
be construed as including a claim to un- 
liquidated damages, and cannot bo restricted in 
its operation to a claim to liquidated dama- 
ges. Tho section leaves the question of 
granting or refusing interest on damages to 
the discretion of the Court. 42 Bom.L.R. 
750= A.I.R. 1940 Bom. 369. Judgment- 
debtor depositing decretal amount in Court 
and applying not to pny to decree-holder 
without security during pendency of his np- 
penl. In appeal amount of decree was re- 
duced. Decree-holder cannot claim interest 
»ine t . date of deposit, nor judgment debtor 
on surplus amount deposited by him. 1929 

C. c. M. — 58 


Lah. 316 = 120 l.C. 423. 

Interest during pendency of suit. — I n 
money suits, question of interest after insti- 
tution of suit passes from domain of con- 
tract into that of judgment, and plaintiff 
cannot as a matter of right claim interest. 
161 l.C. 862 = 1936 P. 191. The Court, has a 
discretion as to tho rate of interest to be 
awarded after tho institution till judgment, 
uud where the Courts below had awarded 
8 per cent., the Privy Council refused to 
interfere. 43 M.L.J. 66. See also 32 C. 
582; 42 A. 230; 12 C. 569; 3 B. 202; 18 
C. 164; 17 I. A. 201; 26 l.C. 402; 25 l.C. 
658; 96 l.C. 310; 1930 L. 733; 61 C. 711. 
It is a judicial discretion to be exercised on 
proper judicial grounds. 26 C. 39 (P.C.). 
Though award of interest pending Ruit is 
discretionary, it should not be refused in the 
absence of proper reasons. 50 l.C. 862 = 
23 O.W.N. 336. See also 143 l.C. 43 = 
14 P.L.T. 133 = 1933 P. 207; 106 l.C. 270. 
The Court must award interest generally at 
the contract rate, unless it would be in- 
equitable to do so in which case it must 
give reasons. 61 C. 711; 36 A. 220; 3 
91; 28 l.C. 429 (M.); 34 L.W. 843; 143 
l.C. 43 = 1933 1>. 207. The fair rate at 
which interest pendente lite should bo award- 
ed to tho plaintiffs would be 9 per cent, per 
annum simple from the date of the suit. 
A.I.R. 1941 Pat. 276. Where the delay in 
filing a suit for money is due to the 
nssurnnees given by the defendant to pay 
interest from date of institution to date 


of decree should not be disallowed on ground 
of delay. 148 l.C. 964=1934 L. 93. Mere 
hardship is no ground for disallowing the 
contract rate unless there is evidence of 
undue advantage taken by lender. 60 l.C. 
733; 60 l.C. 693. See also 1935 Pesli. 58. 
The Court has a discretion to award interest 
on damages for breach of contract from the 
date of suit up to the date of decree. 39 C. 
L.J. 77 = 80 l.C. 87 = 1924 C. 637. Sc e also 
27 Bom.L.R. 1168 = 1925 B. 547; 51 M.L. 
J. 243. But see 1931 Sind 121. The Court 
has discretion to grant interest not specifi- 
cally asked for in tho plaint. 2 L. 256; 
55 B. 657; 1932 B. 319=101 l.C. 862 = 1936 
Pat. 191. Interest at 6 per cent, will be* 
allowed in a restitution suit from the date 
of withdrawal by decree-holder till date of 
repayment to judgment-debtor. 21 C.W.N. 
564. Sco also 1933 L. 1011 ( Post diem 

interest nt 6 per cent.). Interest awarded 
under this section is no part of the claim 
or relief granted, as in tho case of mesne 
profits. 33 C. 1232. No additional Court- 
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( 2 ) Where such a decree is silent with respect to the payment ot further 
intcicst on such aggregate sum as aforesaid from the date of the decree to the date 

+ . „ • . , NOTES. .... v L do f ? r intcrost on the mortgage money 

foe , 9 required on account of the claim lor after the date of filing of a suit for redemr 
interest from the date of suit until real.- t.on it must be deemed to have declined to 
zation. 17 B. 41. See 34 C. 1252. award any interest for the period 37 B 

Futuke Interest.— Award of future in- 320 = 25 M.L..T. 101 (P.C.). interest ' from 

terest is in the discretion of Court. 14 L. the date fixed for payment to the date nf 

501=142 I.C. 408 = 1033 L. 352. See also realisation is to becEated onthenrin 

145 IC 725=1033 L. 440; hi C. 711 Where cipal, interest and costs found “o be Te 
a just claim has bee,, unnecessarily pro- on the date fixed and not on the principal 

longed by defendant it is just and equitable alone. Such further interest is to be cid- 

tc award interest from dale of suit till culated at 0 per cent., but the Court has 

irp.lization. 15(5 I.C. 830—1035 L. 307. Sec- a discretion. 42 M 465=36 Ml r oco 
tion 141 of the Oudh Rent Act does not Sr r also 47 I.C. 701; 27 I C 5°2 • 26 IC 

control the discretion possessed by the Court 177; 34 C 150; °1 M **364 ■ 20 \f’ 1"G V 

under section 34 C. P. Code, to allow future Court may in its discretion allow * post , diem 

interest at such rate as the Court deon.P interest though not allowed in the raortmwe 

,\ 4 o 8 , 1 207=n 0-' V - N - I.C. «85; 30 I C 323 

— 1034 O. 230. So also in suit for profits notes under O. 34, rr 2 and 4 
by co-sharer under section 225, Agra Tenancy 

Act, 3026. 1035 A.L..T. 557 = 155 I.C. 043= interest in cask of Negotiable Instru* 

1035 A. 505 (F.B.). MEXTS. In suit on promissory note which 

Interest in Mortgage Decrees. — This sec- expressly specifies interest payable, Court 

tion applies also to mortgage decrees govern- '"innot reduce such rate to be paid up to date 

ed by O. 34, C. P. Code, and authorises I 1 *™ h . v if afror institution of suit, unless 

the allowance of interest upon the decretal '. oxor bitant or penal or otherwise against 

amount from the expiry of (he date of grace .° '*?"'; ^54 I.C. 470 (L.). At the same 

fixed in the preliminary decree until the 'late f ' ,nc '. s n °t necessary that the Court should 

of realisation. O. 34 does not in any way nllow stipulated rate of interest up to date 

exclude the discretion of Court to allow realization. (Ibid.) 


NOTES. 

fee is required on account of the claim for 
interest from the date of suit until reali- 
zation. 17 B. 41. See 34 C. 1252. 

Future Interest. — Award of future in- 
terest is in the discretion of Court. 14 L. 
501=142 I.C. 408 = 1033 L. 352. See also 
145 I.C. 725=1033 L. 440; hi C. 711. Where 
a just claim has bee,, unnecessarily pro- 
longed by defendant it is just and equitable 
to award interest from dale of suit till 
irp.lization. 15(5 I.C. 830=1035 L. 307. .Sec- 
tion 141 of the Oudh Rent Act docs not 
control the discretion possessed by the Court 
under section 34. C. I*. Code, to allow future 
interest at such rate as the Court deen.p 
reasonable. 148 I.C. 1207=11 O.W.N. 763 
= 1034 O. 230. So also in suit for profits 
by co-sharer under section 225, Agra Tenancy 
Act, 1026. 1035 A.L..T. 557 = 155 I.C. 943 = 

1035 A. 505 (F.B.). 

Interest in Mortgage Decrees. — This sec- 
tion applies also to mortgage decrees govern- 
ed by O. 34, C. P. Code, and authorises 
the allowance of interest upon the decretal 
amount from the expiry of the date of grace 
fixed in the preliminary decree until the 'late* 
of realisation. O. 34 docs not in any way 
exclude the discretion of Court to allow 
such interest on the decree. Even in a 
case to which old r. 4 (1) of O. 34. be- 
fore its amendment in 1929 applies, tlx* 
Court has got such power. Rule 11 of (). 
34 as amended in 1929, which in clause (It) 
specifically allows “subsequent interest up to 
the date of realisation” only gives effort to 
previous judicial decisions.’ 63 I. A. 111 = 
15 P. 210 = 40 C.W.N. 328 = 70 M.L..T. 355 
(P.C.). In the rase of mortgage the question 
ns to the rate of interest is to be determined 
by O. 34. r. 1 1 and not under section 34. .8 

Luck. 315=144 T.C. 083 = 1933 O. 128. The 
date referred to in O. 34, r. 2 is the date 
fixed by Court for payment of money. The 
Court must ascertain the amount of interest 
due on the mortgage up to that date accord- 
ing to the contract rate, unless the Court, for 
some legal reason, sees fit to decrease that 
rate. 36 A. 220; 33 M.L.J. 670; 17 C.L.J 120 
= 18 I.C. 747 = 17 C.W.N. 457. See oho 
26* C. 30; 34 C. 150; 20 C. 360; 20 B. 744; 
21 M. 364; 20 C.W.N. 118=1025 C. 268; 
1025 N. 103. The date cannot bo extended 
by an unsuccessful appeal by the mortgagor 
or mortgagee. 17 C.L.J. 120 = 18 I.C. 717 
— 17 C.W.N. 457. The Appellate Court 
can extend time for redemption and the 
mortgage** would be entitled to interest at 
the contract rate up to the extended dn f -\ 
20 I.C.. 280. Where there is no express 
stipulation for the payment of interest after 
the due date, the mortgagee would be .-n- 
titled to damages for non-payment of the 
•lfbt on tho date. The measure of damages 
would be prima facie but not necessarily tin* 
contract rate. 4 L. 400. [17 A. 511 (P. 

C.); 3 L. 200 (F.B.), Ref.] Sec eiho 44 
A. 772. Where the trial Court did not pro- 


Intkrest on Costs awarded bv Privy 
Council. — The costs of the Privy Council 
do not carry interest, unless such interest 
is specially mentioned. 13 P. 21 = 15 P.L. 
T. 513=1034 I*. 102. But where parties 
have agreed to have the matter of costs sub- 
mitted to tho discretion of executing Court, 
the latter can grant it. 3 C. 602 = 5 I. A. 
78 (P.C.). Interest is awnrdnble on costs 
realized but subsequently ordered to be re- 
funded on reversal of decree. 4 C. 220; 8 
A. 262. 

Compound Interest.— The Court lias 
jurisdiction to award compound interest 
under section 34. [3 A. 01 (P.C.), Rel. on.| 
150 I.C. 467 = 36 Bom.L.R. 68 = 1034 .1. 

86. An order allowing interest up to date 
of decree and compounding it with the prin 
cipal on the 'late of the decree and allowing 
interest thereon at the Court rate is sanc- 
tioned by section 31. But where there is no 
contract,' implied or express, and the inter- 
est ante life as well ns pendente Hie 1ms been 
allowed at a rate considered by the Court to 

bo fair, there is no point in compounding tho 

principal and the interest duo up to the date 
of the decree and making interest to run fn 
tho aggregate sum at the same ’■ate . c 
tion 34 or its principle is not intended to < 
used as a mennn for providing for compound 
interest but to relieve the ®*or 0* a '‘JJ 
der rate of interest. 61 C. 711 = 035 C. ..0. 

Damdupvt.-TIio rule of damdupat s no 
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of payment or other earlier date, the Court shall be deemed to have refused such 
interest, and a separate suit therefore shall not lie. 

Costs. 

(,) Subject to such conditions and limitations as may be prescribed 
35- ^ J anci to t j ie provisions ol any law tor the time being 

Costs. j n force, the costs of and incident to all suits shall be 

in the discretion o" the Court, and the Court shall have full power to determine by 
whom or out of what property and to what extent such costs are o be paid and 
to give all necessary directions for the putposes aforesaid. The fact that the Court 
has no jurisdiction to try the suit shall be no bar to the exercise ol such poweis. 

( 2 ) Where the Court directs that any costs shall not follow the event, the 

Court shall state its reasons in writing. 

(o) The Court may give interest on costs at any rate not exceeding six 
per cent per annum, and such interest shall be added to the costs and shall be 

recoverable as such. 


NOTES. 

HG. Sc e also 12 C. 826; 35 B. 199. But 
see 26 M. 662. 

Sec. 34 (2). — Where a decree is silent 
with respect to interest, the Court must be 
deemed to have refused it. 43 M.L.J. <587 
= 18 LAV. 606=75 I.C. 566 = 1924 M. 102. 
Thero is no inherent power under section 
151, to award interest in such a case. 82 
I.C. 427=1924 It. 275. As to the object of 
the rule, see 106 I.C. 270. 

8f.c. 35: Award of Costs, Principles 
regarding. — The ordinary rule is that costs 
should follow the event ; but the Court has 
a discretion to depart from this rule and 
such discretion is to be exorcised on well- 
recognised principles. 145 I.C. 376 = 1933 
It. 160; and not arbitrarily. 27 M. 341; 7 
C.W.N. 647; 58 I.C. 421=24 CAV.N. 352; 
90 I.C. 577. See also 1926 O. 35; 5 O.W. 
N. 35. The Privy Council or any Court of 
appeal will not interfere with the discre- 
tion exercised by the lower Courts. 59 I. A. 
1; 35 Bom.L.lt. 569; 142 I.C. 656=1933 M. 
224; 1933 O. 455; 1933 A. 311; 1933 N. 
49; 149 I.C. 901 = 11 OAV.N. 754=1933 O. 
259; 144 I.C. 7G = 1933 A. 311. Costs by 
way of disciplinary measure not permissible. 
But costs against non-parties are awardable. 
52 A. 619 = 1930 A. 225 (F.B.) ; 53 M. 708 
= 58 M.L.J. 31$. Under section 35, Courts 
have in certain cases power to make persons 
who are not parties liable for costs. (1930 
A. 225, Foil.) 1934 N. 250 (1). Coiirt’s 

power to award costs is not confined only to 
amount of costs incurred after filing of suit. 
In certain cases, as where Receiver applies 
for leave to sue, Court can include in suit 
also the costs of application for leave to sue. 
40 CAV.N. 762. Whore both parties make 
false allegations costs may not be allowed 
to either side. 31 I.C. 862. In deciding 
the question of casts, a Court is entitled to 
consider not merely the conduct of the 
parties in the actual litigation but also mat- 
ters which led up to the litigation. 13 C. 
L.J. 404 = 10 I.C. 90 = 10 CAV.N. 805; 116 
T.c. 717 (2). See also 148 T.C. 523=1934 M. 
183; 1934 A. 746. Where the suit has been 
caused by the conduct of the returning offi- 


cer, each party may bo ordered to bear his 
own costs. 24 C.W.N. 189 = 53 I.C. 741 = 
30 C.L.J. 270. Where the litigation was due 
to vagueness of testamentary directions, costs 
of all parties should come out of testator's 
estate. 19 S.L.R. 220. See also 8 P. 419. 
The plaintiff in a suit claimed mesno profits 
for two years, but the Court by an oversight 
awarded him profits for three years instead 
of for two. The defendant appealed, and 
the appellate Court, while reducing the period 
for two years, allowed the plaintiff only pro- 
portionate costs. Held, in second appeal, 
that the defendant could have had the mis- 
take corrected without an appeal, and that 
the plaintiff should not be made to suffer for 
the mistake of the trial Court and that he 
should be awarded full costs. 152 I.C. 180 
= 11 OAV.N. 1165 = 1934 O. 449. Unless 
there is a specific reference to any personal 
order for payment of costs, a decree for 
costs should not bo interpreted to imply a 
personal decree for costs. 1930 O. 1 <57. 
Order awarding costs personally against party 
and making same a first charge on sale pro- 
ceeds of specific property — whether personal 
liability is taken away. ' 1937 MAV.N. 292. 
Section docs not empower Court to direct 
defendant to put plaintiff in funds for the 
suit, or even to secure plaintiff’s costs. 34 
CAV.N. 319. Costs ordered to be paid by 
creditor to debtor on setting aside adjudica- 
tion cannot be set off to the prejudice of 
solicitor’s lien against the debt due by debtor. 
32 Bom.L.R. 107G. Whore there are several 
parties, a decree for costs ordinarily imposes 
a joint and several liability. 13 Pat.L.T. 
619. As to the propriety of award of costs 
against ex parte defendants only, when the 
suit waB contested by some other defend- 
ants, see 18 N.L.J. 323. A solicitor can 
enforce in execution costs awarded to him. 
1932 B. 378. Once a solicitor is on record, 
the opposing party is entitled to look to him 
if successful for his costs, if it turned out 
that the so-called plaintiff is a non-existent 
person. 145 T.C. 641=35 Bom.L.R. 554 
= 1933 B. 317. In insolvency proceedings, 
an order for costs against Receiver nnporfs 
a personal liability. 54 A. 444. Parties are 
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NOTES. 

the recipients of costs and not their pleaders. 

The dutv of an advocate is to file an execu- 

% 

tion application on behalf of his client. 
Though he lias to sign it in the course of his 
duties, it is only on behalf of his client. The 
execution must be in the name of the person 
to whom costs have been awarded (t.c.) the 
client. 11140 A.M.L.J. IS. 

Costs ok Successkui. Party. — As a rule 
costs should be awarded to the successful 
party. It is not necessary that he should 
be wholly successful, and substantial suc- 
cess is enough. 18 B. 474; 3 C. 473; 2t 
O.W.N. 352; 40 C.L..T. 504=1025 C. 297; 
1923 L. 513 (2); 54 M.I.J. 003 ; 1923 L. 

302 (IV. 1930 C. 277. No matter how boon 
fide the defence may be. the plaintiff can- 
not be deprived of his costs unless he has 
done something which would warrant the 
Court depriving him of it. 145 I.C. 570 
1933 1?. 100. .XV, aho 102 I.C. 837 = 1950 
Sind 52 (Case .where defendant succeeds). 
170 I.C 9= 1937 Sind 159. The fact that 
questions of law raised are not easy of solu- 
tion is not a good ground for not allowing 
the costs of a successful litigant. 23 M. 
L.J. 038. Plaintiff finding difficulty in 
valuing claim — Right to full cost®. 51 A. 
509. Mere variation in appeal as to method 
of computing compound interest in a mort- 
gage suit, would not deprive respondent of his 
costs in the appeal. 1935 MAV.N. 408=157 
I.C. 232 = 1935 M. 408. 

Fru, Posts. — Where full costs are not 
awarded to the successful party, reasons 
ought to be recorded. 14 L.R. 92 (lfev.) 
= 17 R.B. 10-4. Plaintiff who declines to no 
cept a tender of part pm/m^nt is nevertheless 
entitled to full costs. I. L.R. (1938) 2 C. 337 
= 42 C.W.N 1023. 

Costs or Si'ccessfitt. Party, witf.n may 
hf. disallowed. — I n a proper ease the Court 
may deprive the successful party of costs. 
59 I. A. 318=56 B. 374=63 M.L.J. 023 
(P.C. ) ; 30 C. 213; 25 A. 287; 31 C. 332 
( P.C. ) : 1929 R. 148 (2); 1929 B. 207; 
148 I.C. 240=1934 O. 10; or even saddle 
him with costs of the other partv.9 C.W. 
N. 844; 21 C.W.N. 1137 (P.C.); 40 A. 
558. But if it docs so, it must give reasons 
in writing. 30 V . 530. For other rasa's 
regarding conduct of parties determining the 
award of costa, are 24 C.W.N. 110—30 
C.L.J. 417; 17 L\V. 358=73 I.C. 329= 
1923 M. 485; 53 B. 178; 145 I.C. 376= 
1933 R. 100; 1929 M. 493 (Costs disallowed 
owing to the vindictive nature of the pro- 
ceeding launched by the client against his 
pleader for professional misconduct); 58 T. 
C. 421=24 C.W.N. 352; 02 I.C. 812; 21 I. 
P. 944=16 P.L.R. 1914; 38 I.C. 695=5 
L.W. 072 ( Ilona fide mistake of a tempi© 
committee in instituting proceedings) ; 1939 
N.L.J. 421 = 1939 N. 274 (Ilona fldd suit 
by executors instituted under legal proceed- 
ings — Executors cannot be made personally 
liable _ for costs.) 07 M.L.J. 787 (Personal 
liability of trustee for costs); 40 I.C. 614 
(Tender of rent due before suit.); 65 1.0. 


709* (Delay in the final disposal of the suit 
duo to the laches of the plaintiff). See also 
01 M.L.J. 623 (P.C. ) ; 85 I.C. 445= 
192q O. 561 (Vague and loose drafting of 
grounds of appeal). A successful appel- 
lant may not get. his costs, because his case 
was not properly represented in the lower 
Court. 104 I.C. 325 or where his appeal 
has succeeded on a technical ground not 
pleaded in lower Court. 1939 N.L.J, 525= 
194<* Nag. 8. Costs disallowed where pro- 
ceedings could have been taken in a cheaper 
Court. 45 B. 1230. Where suit is over- 
valued, costs will be allowed on proper valua- 
tion. 87 I.C. 1002. Costs disallowed to 
the .successful party for raising inconsistent 
pleas regarding effect of document, whose 
construction was in issue. 38 T.A. 104 = 
33 A. 344 (P.C.); for putting in confused 
pleadings. 18 R.I>. 510=15 L.R. 652 
(Rev.); for failure to prove exclusive title 
set up bv successful party. 19 I. A. 48= 

19 C 253 (P.C.) See also 1940 M.W.N. 
14. Costs- were awarded to the respondent 
against the successful appellants in view of 
special difficulties in construction of will 
and nature of contentions. 38 B. 399= 

20 M L .1. 047 (P.C ). The Court can 
disallow costs where suit was based on a 
state of law, which since has been overruled. 
43 M 01=37 M.L.J. 271; 47 B. 559. See 
also 1930 A. 107. 

Practice as to Award ok Costs. — See 
39 Bom . L.R. 820 as to the duties of muffn* 
sil Courts and of parties and advocates in 
♦ lie matter of costs if interlocutary proceed- 
ings in the matter of compulsory winding up 
of companies under the Indian Companies 
\ct . On a dismissal of suit several de- 
fendants should not be awarded separate 


’<»sts- where they are represented by the same 
advocate and their case is practically iden- 
tical. 152 I.C. 71=1934 R. 259. Excessive 
nsts should not. be allowed where a plaint 
is rejected at an early stage. 35 I’.R. 
1914=25 I. C. 435. The Court-fee paid 
an part of the claim subsequently withdrawn 
i-annot be recovered. 23 T.O. 231. With- 
drawal of suit — Court Vi discretion to award 
•nsts is not restricted by the list' of the word 
“shall” in O. 23, R. 1. 2 O W N. 901 = 

1925 O. 099. Suit not pressed — Defendant 
not to he deprived of costs because he re- 
fused to disclose the details of his defence 
to plaintiff before suit. 1930 B. 152. 
Where the appellate decree is silent ns to 
costs,' the decree of the trial Court is the 
guide to determine the costs. 62 I.C. 299 
= 13 Bur.L.T. 173. Travelling expenses 
of witnesses can be recovered. 67 I.C. 2/7 
= 1923 C. 315 (1). Where a party had 
actually paid diet, money to the witnesses on 
certain occasions when the Court, could no 
oxnmine them, there is no justification for 
disallowing costs incurred in that manner, 
especially when the summoning of those 
witnesses had been necessitated by a false 
plea raised bv the opposite party. 42 I .L. 
R. 263= A. I. R. 1940 Lnh. 182. It is not 
the law that it is only the expenses of the 
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witnesses summoned through the Court, that 
can he included in the costs of the party. 
The costs- of the witnesses not summoned 
through Court are allowable if the party 
satisfies the Court that! he has brought the 
witnesses from another district and he had 
paid the expenses and further satisfies; the 
Court that the expenses are reasonable. 
1928 L. 800. In awarding costs, the Court, 
should not include costs of witnesses who 
were summoned but were not examined on 
Court. 104 I.C. 689 (1)=38 P L R. 219 
=1936 L. 681. On a question of pleaders 
fees, the Court will not interfere with the 
opinion of the Taxing Master unless it is 
wrong on principle or very clearly wrong m 
detail. 45 B. 1234. The words "aUflc 
the result 9 9 are equivalent to the words 
“ cost 8 in the cause". 39 M. 476=28 M.L. 
J. 441. As to proper order as to costs that 
should he passed when suit is remanded for 
trial on merits, see 164 I.C. 133=1936 It. 
316. Order for costs in an interlocutory ap- 
plication to he costs in the cause, cannot be 
varied by the trial Judge. 50 B. 430. Taxa- 
tion of costs in third party proceedings, see 
59 I.C. 18=21 Bom.L.R. 808 at p. 816. As 
* to costs incurred before the arbitrator or 
umpire, see 54 M.L.J. 580; 54 A. 122. 
District Court can decide even after an 
appeal has been disposed of by High Court, 
whether its own order of taxation is right 
or not. 28 Bom.L.R. 550=95 I.C. 515= 
1926 B. 367. The costs of an application 
for stay of execution pending appeal should 
ordinarly ho costs in the appeal. 56 C. 
270 . 

Separate bets or Costs. — In the case of 
several plaintiffs only one set. of costs is 
generally permissible! 1938 Rang. L.R. 
252. Different sets of costs can be award- 
ed when there 


are 


several defendants raising 
various defences. 31 I.C. 312=1915 M. 
W.N. 1021; 1929 O. 536. When the suit 
of a reversioner against various alienees is 
decreed with costs, each set. of defendants 
aro liable only for the costs proportionate 
to their interest. 1928 M. 16. Where 
plaintiff’s suit is dismissed each defendant 
h entitled to costs taxed on the basis of 
the suit valuation and not on the basis of 
what each defendant’s interest might be in 
the suit itself. 27 Bom.L.R. 692=8ft I. 
C. 211=1925 B. 432. When a defence is 
common and not separate only one set of 
costs should he awarded. 9 A. 205; 4 M. 
L#J. 281. And it is not material that 
separate counsel have been engaged. 
1930 A. M.L.J. 63. See also 11 Bom.L 
158 Where a Bult was brought 

by the plaintiff against two defendants 
claiming relief against them in the alterna- 
tive and his suit was dismissed as against 
both of them, two seta of costs, one set to 
each of the defendants, may be properly 
awarded . 144 I.C. 703=1933 A L T 

796=1933 A. 406. Award of costs on 


abatement of suit, see 37 M.L.J. 596 — 43 
M. 284; 22 M.L.J. 439. 

Apportionment of Costs. — As to rule 
for apportionment of costs in England and 
in India, see 4 P. 510. See also 88 I.C. 
141. The expression “ costs will follow the 
event” means that where the action involves 
separate issues, whether arising under differ- 
ent causes of action or under one cause of 
action, the costs of any particular issue go 
to the party who succeeds upon it. So where 
in a suit, praying for sale as well as a 
personal decree, the plaintiff was given only 
a mortgage decree and not a personal decree, 
the Court, if it deprives the> defendant of 
his costs on the issue relating to the person- 
al decree, should, under S. 35 (2), state its 
reasons- for so doing. If it failed to do so, 
the appellate Court can interfere with the 
order. 141 I.C. 262=29 N.L.R. 8=1933 
N. 49. See also 95 I.C. 446 (2); 142 I. 
C. 835=1933 R. 38; 144, I.C. 738=1933 
L. 329; 1936 A. M.L.J. 63. Case dis- 
posed of on a preliminary point — Scale of 
costs to he awarded. See 1933 R. 337. A 
party succeeding on n particular issue must 
ordinarily get his costs of that issue unless 
there is special reason to deprive him of it 
or the issues aro closely and inseparably 
connected with each other. 45 I.C. 738= 
27 C.L.J. 78. Where alternative relief 
was claimed against either of two defend- 
ants who were disputing their liability, the 
unsuccessful defendant should be made to 
bear the costs of the successful defendant. 
42 I.C. 636. 

Court’s Discretion - to award Interest 
on Costs.— -The power to award interest on 
costs is discretionary and can be inserted 
after judgment while framing the decree. 35 
1.1 • 218; but see also 60 I.C. 345. Where 
Ji decree does not allow interest on costs, 
it cannot be allowed in execution. 6 Bom. 
L.R. Ap. 33; 3 C. 351. 

Ao Separate Suit for Costs.— No sepa- 
rate suit for costs is maintainable when the 

ourt lms made no order as to costs. 2 B. 

Contribution for costs among several 
defendants. See 145 I.C. 250=1933 L. 960. 

VOST« IV A "T* C * » ■ mn 'lift. _ • 


. . OST8 IN Mortoage Suits.— Where pro- 
v'sion.s of O. 34, r. 10 apply as to costs in 
gag© suits, this section liasr no npplica- 
1 t 4 ? L W - 525=1939 M. 654=(1939) 

687 • A mortgagor is ordinarily 
entitled to costs in a redemption suit unless 

yp f ^t eits his ri S ht b y laches. 38 
i.L. 0,,5. A mortgagee is ordinarily en- 
tied to costs of suit, unless he is guiity of 
grame misconduct. 19 I.C. 474. Or ho 
domes the mortgagor’s right to redeem. 91 
• . 943 — 1920 M. 405. As to the circum- 
stances in which a puisne mortgagee may 
be ended upon to pay costs, sec 10 R. 308*.- 
, (, ourt has jurisdiction in a mortgage 
H,,,t to make a party other than the mort- 
gagor personally liable for the costs of the 
litigation, if in the opinion of the Court, 
the conduct of such party justifies it. 40 
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L. W. 576=1034 M.W.N. 321. On this 
point see also 56 M. 469=1933 M. 411=64 

M. L.J. 489. In the ordinary way a puisne 
mortgagee is not made liable for costs in tho 
mortgage suit; if the puisne mortgagee, by 
hid conduct, makes himself liable for the 
contest, in certain circumstances it may be 
legitimate to make him pay the costs apart 
from the costs given in the mortgage decree, 
but the utmost that he can be made liable 
for is the extra cost, caused by his unneces- 
sary contest. 1033 R. 335. See also 17 
L. 520=38 P.L.R. 1024=1936 L. 607. 
Where the transferee of the equity of re- 
demption raised several pleas for which 
there was no foundation, he may bo per- 
sonally liable for costs. 144 I.C. 738=34 
P.L.R. 171=1933 L. 329; 48 M.L.J. 213 
(Costs in redemption suit) 38 P.L.R. 
896=1936 L. 70q (Costs in suit for sale). 
In an unsuccessful appeal by the mortgagor, 
the mortgagee is entitled to add to the secu- 
rity the coster of the appeal. 40 A. 473. 
Mortgage decree with costs, how to be 
realized. See 93 I.C. 364=1925 C. 1135; 
129 I.C. 554; 30 N.L.R. 331=1934 N. 264. 

Costs in Partition Suits. — Costs in a 
partition suit up to the preliminary decree 
ought not to be given to plaintiff but to be 
borne by all the parties. 42 C. 451; 11 L. 
W. 5. Where in. a suit for partition the 
defendant pleaded prior partition which was 
eventually proved against, the Court could 
direct the defendant to pay the costs of tho 
suit. 35 C.W.N. 151. Costs in arbitra- 
tion proceedings, see I.L.R. (1940) Ear. 34; 
costs in land acquisition proceedings, (1940) 

2 M.L.J. 753. 

Costs in Maintenance Suits. — While 
awarding costs Courts have to see whether 
there was any prima facie excessive or exag- 
gerated claim made in the plaint. 1930 M. 
479; where exaggeration of claim is duo to 
defendant’s conduct full costs can be award- 
«vl . 54 M.L.J. 530. Order conditional 

on payment of costs — Appeal ngninvt order 
for costs only— Not maintainable. 32 Pom. 
L.R. 40(5. 

Costs in a Representative Suit. — See 42 
B. 566; GO I.C. 362. Costs of all parties 
in a scheme suit may he directed to bo paid 
out of the trust funds. 25 M.L.J. 199 
(P.C.). Trustees ought to have their costa 
out of the trust estate in legal proceedings 
concerning the estate, unless they have un- 
reasonably carried on or resisted such pro- 
ceedings. 39 I.C. 388=21 C.W.N. 339. 
Where a litigation is caused by tho language 
of a will, its costs should bo borne by tho 
estate and not by the trustees. 39 M.476; 
24 I.C. 90. Costs in pre-emption suits. 
See 71 P.R. 1915=30 I.C. 517. Costs of 
.intervenor in administration proceedings. 
Sec 134 I.C. 274; 48 C. 352. In nn un- 
successful litigation, the Secretary of State 
is liable to pay costs like any other unsuc- 
cessful party. 5 P.L.J. *321=56 I.C. 

507. Receiver suing or being sued is per- 


sonally liable for costs like any other 
litigant. 1931 N. 143. As to costs in 
arbitration, see 54 A. 122. The Court has 
discretion to refuse* costs to plaintiff for 
preferring unnecessary appeal. 1932 M. 779 
=63 M.L.J. 868 . As to costs against co- 
plaintiff financing litigation, see 32 P.L.R. 
540. 

Costs in suit- by or on behalf of 
minors. — Next friend or guardian of minor 
litigants can he made liable for costs. 1929 
M. 782; 58 M.L.J. 623. See also 42 L. 
W. 542=158 I.C. 831=1935 M. 886. But 
see 50 A. 733. Tho Court has the power 
to order an unsuccessful infant plaintiff to 
pay the defendant’s costs or to direct it \o 
be paid out of minor’s estate and vice 
versa. The Court can also order the next 
friend or guardian ad litem to pay the costs 
personally. 61 C. 227=59 C.L.J. 9= 
1934 C. ’474. 


nssessoe 
52 A. 

party 


Costs in Incomf.-tax Casks. — Income-tax 
reference — Costs of application of asscssee 
to High Court — Made payable by Commis- 
sioner who wrongly refused to state a ease 
on aesessee’s request. 8 R. 209 (F.B.). 

I neonie-tax reference — Successful 
is entitled to recover his deposit. 

991=1931 A. 23. 

Privy Council Costs. — Where a 
lodged a case but did not appear at the 
hearing and tliq appeal was dismissed with 
costs, the costs should be paid to respond- 
ent.. 49 M.L.J. 238 (P.C.). Appeal 
to Privy Council presented but not prose- 
cuted — Respondent entitled to costs on peti- 
tion for leave to appeal. 27 Bom. L.R. 
699=89 I.C. 213=1925 B. 471. 

Appeal as to Order for Costs. — Appeal 
•loos not lie tinder Clause 15 of tho Letters 
Patent against an order relating merely to 
costs hut an appeal would lie when such 
order iw incidental to a judgment. 26 M.L.J. 
356. See also 27 Bom. L.R. 692=89 I.C. 
211=1925 B. 432 (Appeal lies from order 
directing how costs are to be taxed). An 
appeal raising only a question of costs is 
incompetent where it does not contain ft 
question of law. 47 C. 67; 39 T.C. 388 — 
21 C.W.N. 339. An appellate Conrt will 
interfere when there is patently erroneous 
order. 26 M.L.J. 356=1937 O.W.N. 165 
— 166 I.C. 928=1937 Oudh 282. Appellate 
Court can interfere if satisfied that the dis- 
cretion has not been judicially exercised by 
the lower Court. 40 A. 558. See also 4.> 
I.C. 738=27 C.L.J. 78; 44 I.C. 870—22 
C.W.N. 372; 2ft C.W.N. 929=30 I.C. 
655; 122 I.C. 102; 7 O.W.N. 1055. Also 

where there has been 11 misapprehension 1 

facts and violation of principle. 

fine also 24 C.W.N. 352; 16 B. 676. Also 

where discretion exercised by l°'' ( * r <Mir 
was based on nn erroneous view of the aw. 
166 I.C. 928=1937 O.W.N. 16.) . Second 
appenl lies on a question of costa only where 
nn important question of principle has 
decided. 41 A. 254; 35 C.L.J. 156; 46 
I.C. 544; 12 C. 197; 12 C. 171. 8cc al»& 
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iro,_A. (i) If in any suit or other proceeding, not being an appeal, any 
l,):) ' party objects to the claim or defence on the ground 

Compensatory costs in res- t h at the claim oi defence or any part of it is, as against 
pect of false or vexatious claims objector, false or vexatious to the knowledge of the 

or defences. party by whom it has been put forward, and if thereafter, 

as against the objector, such claim or defence is disallowed, abandoned or with- 
drawn in whole or in part, the Court, if the objection has been taken at the earhest 
opportunity and if it is satisfied of the justice thereof, may, after recording .its reasons 
for holding such claim or defence to be false or vexatious, make an order lor the 
payment to the objector by the party by whom such claim or defence has been 
put forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount 
exceeding one thousand rupee? oi exceeding the limits of its pecuniary jurisdiction, 
whichever amount is less : 


Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Piovmcial Small 
Cause Courts Act, 1887, and not being a Court constituted under that Act, are less 
than two hundred and fifty rupees, the High Court may empower such Court to 
award as costs under this section any amount not exceeding two hundred and 
fifty rupees and not exceeding those limits by more than one hundred rupees : 

Provided, further, that the High Court may limit the amount which any 
Court or class of Courts is empowered to award as costs under this section. 


(3) No person against whom an order has been made under this section 
shall, by reason thereof, be exempted from any criminal liability in respect of any 
claim or defence made by him. 

(4) The amount of any compensation awarded under thh section in respect 
of a false or vexatious claim or defence shall be taken into account in any subsequent 
suit for damages or compensation in respect of such claim 01 defence.] 


LEG. REF. 

1 Inserted by S .2 of Act IX of igw* 

NOTES. . , 

119 I.C. 449 (F.B.) . Ah to revision by 
High Court, see 24 M.L.J. 212. Order 
conditional on payment of costs — Appeal 
against order for costs only — Not maintain- 
able. 32 Bom.L.R. 406. 

Bbo. 35 and O. 7, R. 10.— The Court, 
when passing an order under O. 7, R. 10, 
C.P.Code, returning a plaint for presenta- 
tion to tho proper Court, has no jurisdiction 
to impose a condition that tho plaintiff 
whose plaint is Returned shall, before pre- 
senting it to that Court, pay the costs of the 
defendant as a condition precedent. Though 
under section 35, the fact that a Court has 
no jurisdiction to try a suit is no bar to the 
exercise of the power to award costs, there 
in no power to make payment of costs a 
condition precedent to the filing of the suit 
in tho proper Court. 54 L.W. 817=(1941) 
2 M.L.J. 450. 

Reo. 35-A. — This section does not apply 
to rovision applications in the High Court. 
42 C.W.N. 658. The framing, of specific 
issue as to compensatory costs is not an 
essential condition under section 35-A, C. 
I*. Code. The non-framing of such an 
isHue is not therefore a material irregularity 


meriting interference in revision. 1941 R. 
D. 383. Compensation under section can 
bo awarded only after objection by the op- 
posite party. 94 I.C. 78 (2) =1926 L.472 
(2). See also 94 I.C. 790=192G A. 554. 
Where tho Court finds that the defendant 
has been harassing the plaintiff over a plot 
of land and repeatedly refusing to obey the 
orders of the Courts, the Court may award 
punitive costs againgst the defendant. 14 
L.R . 145 (Rev . )=17 R.D. 227. Sec also 
15 L.R. 115 (Rev. ) =18 R.D. 29. What 
is awarded under section 35-A is nothing but 
“costs” covered by section 35 and can be 
awarded against next friend of minor. 52 
A. 907=1930, A. 577 (2). Costs allowed 
are compensatory and not penal. 1931 L. 
509=131 I.C. 377. See also I L.R. (1938) 
All. 370=176 I.C. 118=1938 A. 266. The 
Collector lias no power in hearing an appeal 
to award penal cost on the ground that the 
claim was false and vexatious. 15 L.R. 
115 (Rev.) =18 R.D. 29. See also 14 
L.R. 145 (Rev . )=1 7 R.D. 227. Insol- 
vency Court in exercise of its original civil 
jurisdiction can award exemplary costs 
under this section. 31 N.L.R.. 365=158 
T.C. 394=1935 N. 207. It is not material 
whether this section was in existence when 
Provincial Insolvency Act came int <1 force. 
(Ibid.) 
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PART II. 
EXECUTION. 
General. 


06 . The provisions of this Code relating to the execution of decrees shall, 

^ * c _ _ . V 1 • 1 1 1 1 1 1 


Application to orders. 

37 . The expression 


*- » - - — 7 

so far ar they are applicable, be deemed to apply to 
the execution of orders. 


“ Court which passed a decree,” or words to that effect, 
shall, in relation to the execution of decrees, unless 
there is anything repugnant in the subject or context, 
be deemed to include, — 

where the decree to be 


Definition of Court which 
passed a decree. 


(a) where the decree to be executed has been passed in the exercise of 
appellate jurisdiction, the Court of first instance, and 

(b) where the Court of first instance has ceased to exist or to have jurisdiction 

to execute it, the Court which, if the suit wherein the decree was passed was instituted 
at the time of making the application for the execution of the decree, would have 
jurisdict’on to try such suit. 


NOTES. 

ShC. 36. — Section 36 is not limited to 
orders made only under the Code, but ap- 
plies to all orders which can he included in 
the definition of tlio term “order” as de- 
fined in section 2 (14). An order made on 
a notice of motion for contempt is an order 
within the section. 36 Bom.L.R. 992= 
=1034 B. 432 . Order under O. 21, R.ll 
(2) can he executed ns if it were a decree. 

2 R. 673. Order under section 34, Guar- 
dian and Wards Act, 1890, directing guar- 
dian to pay amount, for expenses of marriago 
of a person dependant on the ward, is not 
within section (2) (14) of the Code;, and 
hence this section will not apply. 41 M.241 
=6 L.W. 520=41 I.C. 341. As to orders 
under the Guardian and Wards Act capable 
of being executed bv proceedings under the 
Act itself, see 23 A.L.J. 428=88 l.C. 165 
=1925 A. 457. Decree passed in favour of 
and against dead m?in — Distinction between. 
1929 C. 527=120 I.C. 459. Partial decree 
in favour of plaintiff — Unsuccessful appeal 
— Application for mesne profits — Appellate 
decree ns the starting point. 1930 C. 308 
=33 C.W.N. 904. 

Sec. 37: Scope and Application. — The 
section embodies an inclusive definition and 
cannot be construed against the decree-hold- 
er. 137 I.C. 183=34 L.W. 27 = 1932 M. 
260=61 M.L.J. 307. The section is per- 
missive. Tf after a Court has passed a 
decree, the local jurisdiction in respect of 
the suit is transferred to some other Court, 
the Court which passed the decree may still 
execute it. 28 C. 238; 35 C. 974; 25 C. 
315. See also the Full Bench decision in 
42 M. 821=37 M.L.J. 284. overruling 37 
M. 462=26 M.L.J. 189; 1928 M. 746= 
28 L.W. 885; and 61 M.L.J. 307=137 I. 
C. 183. Section applies to cases where tho 
territorial jurisdiction of the Court is 
changed, ns also to cases where tho status 
of the parties is changed and the ceasing of 
the jurisdiction is due to either of these 
-causes'. 17 B. 162. As to effect of trans* 
fer of suit on interim orders, sec 1941 A.L. 


.7. 46. See also 49 M. 746=50 M.L.J. 161; 
7 P L.T. 333=92 I.C. 900=1926 P. 209. 
On this section, stc also 41 C.L.J. 166; 
1925 C. 679; 4 P. 688. 

Spr. 37 (a). — It is only the original 
Court and not tho High Court that has to 
execute the appellate decree of even the 
Privy Council. 38 M. 382=23 I.C. 235 
=26 M.L.J. 185. 

Spo. 37 ( b ): Ceased to exist. — The 
power to execute a decree is vested in tho 
Court which passed the decree. But in tho 
event of the Court censing to exercise juris- 
diction. it would he exercised by the Court 
which would have power t</ try tho suit at 
flu* time when the application was filed. 49 
I.C. 958 (I\); 48 I.C. 107=3 P.L.J. 435. 
A Court does not cease to be Court, which 
passed the decree merely by reason that the 
headquarters of such Court are removed to 
another place or merely becauso tho loco 
limits of the jurisdiction of such Court aro 
altered . 6 C. 513. Nor because the pecu- 

niary limits of its jurisdiction has been al- 
tered. 2 P.L.J. 113=39 I.C. 63. Nor by 
alter of its name. 30 I.C. 20;>. Nor by 
change of Judge. 4 P. 688=7 P.L.T.333 
=92 I.C. 900=1926 P. 209. Change of 
territorial jurisdiction — Abolition of Court 
—Original execution petition filed in wrong 
Court — Subsequent confinement of jurisdic- 
tion— Effect. Sec 57 M. 995=148 I.C. 

1088=1934 M. 283=66 M.L.J. 492. A 
Court can be said to have ‘ceased to exist 
only when it has boon abolished and not 
revived. 7 P.L.T. 333 (supra) ; or when 
any special jurisdiction ( c.p ., small causo 
powers) has been withdrawn after passing 
of decree. 19 M. 445; 49 I.C. 958 (P.) 

(Land Acquisition). ** Pnlirt 

CkAhino to have jurisdiction- —-a your*. 

which passed a decree doerf not. lose J un8 
diction to execute the same merely beenus 
subsequent to the decree its pecuniary juris- 
diction haw been curtailed. Whoro tho 
Judge passing the decree had jurisdiction 
to pass a decree for tho amount but his su< 
ecssor before whom tho execution npplicn* 
tion was made hnd only a moro hmi 
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• Courts 

•# • 

' Court by which decree may- 
be executed. 


BY WHICH DECREES MAY BE EXECUTED. 

38 . A decree may be executed either by the 
Court which passed it, or by the Couit to which it is 
sent for execution. 


NOTES. 4 . . 

iurisdiction so that ho could not. entertain 
such suit, held, that the succeeding Judge 
was competent to entertain the application 
for execution. 37 G.W.N. G79 — 1933 C. 
084. Where subsequent to the passing ol 
a money decree the area is transferred from 
-the jurisdiction of the Court which passed the 
decree to that of another Court the latter 
Court can execute the decree. 45 M.L.J.210; 
01 M.L.J. 307. See also 49 I.C. 958 (P-); 48 
I.C. 107=3 P.L.J. 435. Decree passed by 
Sub-Court of Berlianipore and confirmed by- 
Madras High Court before constitution of 
Orissa Province— Where execution applica- 
tion to he filed— Order in Council, section 20. 


49 L.W . 338=1939 M. 463= (1939) 1 M. 
L.J. 340. When the Court which passed a 
mortgage decree is in existence, no other 
Court has jurisdiction to execute the decree, 
though the hypotlicca may be within its 
jurisdiction unless and until the decree was 
transferred to it for execution . 42 M . 461 

=30 M.L.J. 199. Where the Court pass- 
ing a decree loses jurisdiction, the new 
Court cannot, execute the decree without 
transmission of the decree by the first Court. 
55 M. 801 (F.B.). Though a defendant 
did not object to jurisdiction at. the time of 
the finul decree he could do so in execution. 
50 M. 882=52 M.L.J. G05. 

Heo. 38: Scope. — Section not exhaustive. 
47 A. 57; 20 Pat.L.T. 585=1939 Pat. 532. 
Particular execution application may be 
transferred. (Ibid.) Court can call back 
transferred decree. 50 B. 439=28 Bom. 
L.R. 381; 02 M.L.J.. 687 (F.B.). Equi- 
table execution— Calcutta High Court origi- 
nal side — Decree creating charge on moffusil 
property — Appointment of Receiver with 
power to sell — Jurisdiction. 34 C. W. 
N. 288=57 C. 964. ‘Court’ includes also 
Court of Dy. Commissioner of the Garo 
Hills, 41 C.W.N. 1243=1937 C. 557, 
ulthough it is in a Scheduled District and 
tho whole of the C.P.Code is not. in opera- 
tion there hut only a portion. (Ibid.) This 
section does not control section 63, and tho 
power of the Superior Court to call up pro- 
ceedings from inferior Court and sell up 
property attached by the inferior Court. 48 
L.W. 604=1938 M.W.N. 1098. 

ThuiitokiaIj J uribdiction . — Territorial 

jurisdiction though not necessary for tho 
trial of suits is necessary for the executing 
Court apart from tho special and exceptional 
procedure by precept. 33 M.L.J. 750; 35 
C.W.N. 77=58 C. 832. On this section, 
80 I.C. 901 = 1025 P. 139. Under sec- 
tion 38 a Court which posses the decree is 
competent to entertain an execution appli- 
cation eve n though it may be incompetent 
io execute tho same owing to the fact that 
the property to he attached or tho judg- 
ment-debtor to he arrested is outside the 


C. C. M.-59 


Court’s jurisdiction. 1941 O.A. (Supp.) 789 
= 1941 A.W.R. (Rev.) 915. Territorial 
jurisdiction is a condition precedent to tho 
execution of a decree. The Court having 
jurisdiction over tho property which is the 
subject-matteer of the suit in which tho de- 
cree is passed has alone tho power to exe- 
cute the decree. 48 I.C. 107=3 P.L.J. 435; 

6 C. 201; 35 I.C. 96; 31 M.L.J. 22. [But 
see also the cases cited under section 37 as to 
loss of territorial jurisdiction after tho pass- 
ing of decree.] So the decree must be 
transferred to the Court within the local 
limits of whose jurisdiction the property- 
sought to bo attached is for the time being. 
4 P.L.J. 141. See also 50 M. 882 = 52 M.L. 
J. 605; 55 M. 801 = 62 M.L.J. 687 (F.B.). 
But in cases of decrees for sale of mortgage 
property, an exception has been recognised 
and a Court can order sale of properties com- 
prised in the mortgage though some of them 
are situated in another district. 80 I.C. 
901. See also 14 C. 661; 15 C. 667; 19 C. 
13; 21 C 689; 22 C. 871; 107 I.C. 195; 29 
I.C. 745 (M.). In the execution of a mort- 
gage decree tho executing Court has power to 
order tho sale of the property motgaged, even 
though tho property- may be situated bey'ond 
the local limits of its jurisdiction. (14 C. 661; 
21 C. 639; 15 C. 667; 49 M. 746; 80 I.C. 901, 
Foil.) 14 L. 457 = 143 I.C. 574=1933 L. 687. 
If two Subordinate Judges have the same 
local jurisdiction assigned to them, it is cer- 
tainly competent for the District Judge to 
distribute the business among the two offi- 
cers, but that would not empower the Dis- 
trict Judge to make any order in contraven- 
tion of section 38, and direct that the decree 
passed by one of the officers could be execut- 
ed by the other. 73 C.L.J. 351. The Court 
executing tho decree must be of a grade 
competent to entertain the suit itself. The 
words ‘of competent jurisdiction’ in section 
39, mean, of jurisdiction pecuniarily compe- 
tent to try the suit in accordance with the 
provisions relating to the pecuniary juris- 
diction of Courts and territorially competent 
to deal with tho execution application in ac- 
cordance with the rules relating to the exe- 
cution of the decree. 1940 N.L.J. 244. Tho 
transferee Court contemplated by section 39 
must bo a Court of competent jurisdiction, 
that is, a Court which has the same pecu- 
niary jurisdiction as the transferee Court. 
70 C.L.J. 438 = A. I. R. 1940 Cal. 161. There 
is nothing in the C. P. Code which makes 
it necessary that the Court to which 
the decree is transferred for execution should 
ho a Court having a limit of pecuniary juris- 
diction which would include the original 
valuation of tho suit. When once a decree 
has been passed the question of execution 
of one decree is the same as the execution 
of another of the same amount and no ques- 
tion of the original valuation of tho suit has 
any real bearing on the question of execu- 
tion of a decree. It is the value of the de- 
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Transfer ot decree. 


Hie Court which passed a decree may, on the application of the 

decree-holder, send it for execution to another 
Court, — 


NOTES. 

cretal amount which determines the impor- 
tance «f the ease for the limits of pecuniary 
jurisdiction. l.L.R. (1940) All. 318 = 1940 A. 
L..T. 381 = A.I.R. 1940 All. 331. 

Pecuniary Jurisdiction. — As to pecuniary 
jurisdiction of the Court to which a decree 
is sent for execution, see the cases cited 
under section 39. Jurisdiction is not lost in 
execution, because the interest which accrued 
after decree has raised the amount due. 10 
11. 200. Also where the pecuniary limits 

of the jurisdiction of the Court are exceed- 
ed by the amount of rent or mesne profits 
ascertained for a period subsequent to the 
institution of the suit. 21 C. 350; 40 C. 56. 

Concurrent Execution. — There Ls nothin# 
in law against a decree being simultaneously 
executed in more places than one against the 
property of the judgment-debtor. 34 L.C. 
302 = 3 'LAV. 336; 4 M.I.A. 529; 8 C. 0X7 : 

29 11. 418. Where a decree is transferred 
to another Court for execution, concurrent 
execution of it is permissible in tho Court 
from which the decree has been transferred. 
39 I.C. 729 = 15 A.L.J. 532; 1939 R. 433; 
1940 Sind 11; 41 llom.L.R. 481. But sec 
also 37 M. 231 and 39 M. 040, infra; 1930 
L. 199; 55 M.L.J. 545 = 55 I. A. 227 (P.C.); 
1936 A.L.J. 237=162 I.C. 51 = 1936 A. 655. 
An application for execution has to be made 
to the Court to which the decree has been 
transferred and not tho Court which passed 
tho decree, so long ns tho former Court has 
the seisin of execution proceedings. An ap- 
plication to the latter Court is not a step-in- 
aid of execution. 39 M. 640 = 31 M.L.J. 30i> 
(P.C.) affirming 37 M. 231. But sre 58 C. 
832 = 35 C.W.N. 77. tier also 2 I\ 247. 

Application fop. substitution of Legal 
Representatives. — Application by legal re- 
presentatives for substitution must bo made 
to the Court which passed the decree and 
not to the Court to which it is transferred 
for execution. 55 I.C. 156; 1926 M. 411. 
This is a matter of procedure and non- 
compliance with it may be waived. Where 
the decree-holder applied to the transferee 
Court for substitution of legal representa- 
tive, and if the legal representative added 
acquiesced, ho is deemed to have waived 
the objection. 55 M.L.J. 545 = 55 LA. 227 
(P.C.). 

Executing Court, if can refuse to exe- 
cute. — An executing Court cannot refuse to 
execute a decree passed against a minor not 
properly represented in a suit. (1928 MAV. 
N. 227; 15 CAV.N. 725, foil.) Decree being 
a nullity — Singlo man firm — Huit against firm 
— Death of person carrying on business — De- 
cree passed after death — Nullity — Power of 
executing Court not to give effect to it. 34 
C.W.N. 36=57 C. 931 = 126 I.C. 118. 

Sec. 39 : Scope and Application. — T he 
section is only directory and not mandatory. 
19 C. 13; 15 C. 667;' 1937 C. 570; l.L.R. 
(1939) 1 C. 493=184 1.0. 780=1939 0. 403. 
But tho discretion of Court should 


be exercised in a judicial manner. 
J939 C. 651. A Court has no power to take 
away the decree-holder’s legal right to exe- 
cute his decree in such manner as he chooses, 
having regard to his facilities and conveni- 
ence. 1 OAV.N. 409. It is not proper to 
transfer decree when the decree-holder makes 
no allegations necessitating the transfer, and 
the Court does not record any other grounds. 
41 P.L.R. 186. Subordinate Court has no right 
to order transfer of decree suo motu or at 
bidding of another Subordinate Court. 11 
Bom.L.R. 997 = 1939 B. 468. Section 39 only 
contemplates that the entire decree and not 
a part of it is to be sent for execution to 
another Court or Courts. There is no pro- 
vision in the Code under which a decree* 
lioldcr can divide a decree into several parts 
and execute them piece-meal in different 
Courts or in the same Court. 1935 C 118 
= 38 C.W.N. 1053; 43 I.C. 186 = 3 Pat. L. 

. 247. Also a decree cannot be trans- 
ferred for a limited purpose only. 39 I.C. 737 
— 1 Pat. LAV. 5S2. To make this section 
applicable, it is necessary that the provisions 
of the Code should regulate the procedure 
of both the Courts. 34 C. 576. Section is 
not applicable to decrees passed under the 
Presidency Small Causes Courts Act. 1928 
(5. 265 ; 1939 C. 600. Decree in suit exempt- 
ed from cognizance of Pro. S. C. Court, may 
nevertheless bo transferred to it for execu- 
tion. l.L.R. (1939) 1 C. 233 = 1939 C. 600. 
Jurisdiction of Transferring Court. — 

It is only for limited purposes, c.g„ for 
dealing with applications for recording 
assignment of decrees under O. 21, r. 16 
or to deal with applications against the legal 
representatives of tho judgment-debtor under 
O. 21, r. 22 that the transferring Court re- 
tains jurisdiction. 60 I.C. 1176 = 37 C.W.N. 
1167=1933 C. 906. Sec also 39 C.W.N. 129 = 
1935 C. 99; 37 C.W.N. 679 = 1933 C. 684; 
162 r.C. 777=1936 C. 267. Transferring 
Court to decide questioas relating to execu- 
tion. 123 I.C. 881 = 1930 O. 305; 1929 M. 
199=116 I.C. 113. On application for trans- 
fer to another Court by an assignee of the 
decree, the Court cannot go into the question 
of equities under section 49. 1937 C. 570. 

The transferee Court cannot question the 
power of the transferring Court to order the 
transfer of a decree for execution. 1934 M. 
266 = 66 M.L.J. 418. Whero a decree is trans- 
ferred for execution without any reserva- 
tion, tho original Court lias no longer the 
power to execute the decree until and unless 
tho decree is returned by the transferee 
Court with a certificate of non-satisfaction. 
It is however open to the original Court to 
re-transfer the proceedings to itself or to 
somn other Court. If the application for 
execution is made to the original Court 
when tho transferee Court is seized of the 
execution, it cannot he said to have been 
made to tho proper Court. 15- I.C. 1-8 — 
35 P.L.R. 751 = 1934 L. 728. Sr c also 39 
CAV.N. 129. The words “competent juris- 
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(a) if the person against whom the decree is passed actually and voluntarily 
resides or carries on business, or personally works for gain, within the loc^l limits 
of the jurisdiction of such other Court, or 
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diction” in section 39 (2) refer to territorial 
and pecuniary jurisdiction to deal with the 
decree and do not mean competency to try 
the original suit. 41 P.L.R. 774 — A.I.R. 1931 
Lah. 258. The word ‘may’ in section 
does not mean ‘must’, but implies a discretion 
in the Court. Sub-seetion (1) (c) of that sec- 
tion does not, therefore, oust the jurisdiction 
of the Court which had passe-l a decree for 
sale in a mortgage suit to sell any portion 
of the mortgaged poperty or any independent 
item situated outside its territorial jurisdic- 
tion, it having had jurisdiction to en- 
tertain the suit and to pass the de- 
cree by reason of part of the mortgaged 
property or some other items of mortgaged 
property being within its territorial limits. 
I.L.R. '(1939) 1 Cal. 493=43 C.W.N. 453- 
1939 Cal. 403. 

Jurisdiction ok tiif. Court to which a 
Decree IS sent. — The Court to which a de- 
cree is sent must be one having jurisdiction 
and competent to execute the decree, having 
regard to the amount or the value of the 
subject-matter. 1G C. 457 at 465; 12 B. 155; 
1939 Cal. GOO. See a r so section 6. It must 
be one having pecuniary jurisdiction to try 
the suit in which the decree was passed. The 
provision in sub-section (2) dot's not mean 
that under sub-section (1) a decree may be 
transferred for execution to any Court, ir- 
respective of its pecuniary jurisdiction. 

I> 051. See also 1933 8. 128; 1G C. 457; 37 
C. 574. But the Madras High Court has 
held that the question of competency does 
not arise where the decree is sent to another 
Court on the application of the decree-holder. 
7 M. 397; 17 M. 309; 1914 M.W.N. 97 = 22 
l.C. 275. Sc e also 12 I.C. 27 (Bur.). As to 
non-finding nature of sale by executing 
Court of property outside its territorial juris- 
diction. on another attaching creditor, even 
when the judgment-debtor had not raised any 
objection to the sale, see 18 Pat. 070 = 182 I. 
C. 010=1939 Pat. 532. The execution Court 
cun substitute legal representatives . 1931 A. 
L.J. 100 = 1931 A. 320 (2); but cannot enter- 
tain any question as to the transferee’s right 
to the execution sought. 11 P. 94; 1931 L. 
090. But the Court passing decree has, even 
after the transfer of the decree for execu- 
tion, the power to entertain an application 
for recognition of tlio assignment of the de- 
cree and for concurrent execution. 03 M.L. 
J. 788 = 140 I.C. 591. See also 1939 R. 433; 
1937 N. 305. Section 39 indicates that the 
Court which passed the decree must apply 
its mind to the matter when an application 
has been made by the decree-holder for trans- 
fer of the decree to another jurisdiction for 
execution, and exercise its discretion vested 
in it by that section in a judicial manner. 
A.I.R. 1939 Cal. 051. 

Nature of Order and Limitation. — An 
order transmitting a decree for execution is 
one of a quasi administrative nature. 78 I.C. 
1001. It can be made even without there 


being a formal application. 157 I.C. 971 
(1) = 1935 P. 485. It would not be a nul- 
lity even when made ex parte and without 
notice or without appointment of any guar- 
dian to a minor judgment-debtor. 42 L.W. 
943 = 159 I.C. 702 = 09 M.L.J. 802. Appli- 
cation for transfer of a decree for execution 
is a step-in-aid. 33 I.C. 523=14 A. 
L.J. 415, but is not an execution application 
within the meaning of O. 21, r. 10. 94 I.C. 

482 = 1920 A. 473. As to proper form of ap- 
plication for transfer, and effect on limitation 
where there is clerical error in application, 
see 1937 A.L.J. 278 = 169 I.C. 225=1937 A. 
397. Application made to the Court which 
passed the decree for executing it in respect 
of property outside its jurisdiction saves 
limitation and transfer of decree to the pro- 
per Court for execution may be ordered. 35 
C.W.N. 77. An order transferring a decree 
for execution should not be made so as to 
evade the provisions of the Limitation Act or 
to validate an invalid application. 42 M. 
401 = 30 M.L.J. 199. An order for transfer 
cannot be held to bo an order for execution 
which can give rise to the bar of constructive 
res judicata against the judgment-debtor in 
respect of a latter application, on the ground 
that ho did not raise the plea of limitation, 
though served with notice of application on 
which transfer order was passed. 157 I.C. 
971 (1) = 1935 P. 485; 1939 Rang. 433. 

Simultaneous Execution. — A Court has 
jurisdiction to execute its decree and at the 
same time send it to another Court for 
simultaneous execution. The fact that exe- 
cution is pending before it is no bar to send 
the decree for execution. 39 C.W.N. 165 = 
150 I.C. 522 = 1935 C. 268. Sce also 1940 Sind 
11. An order for transfer of decree to 
another Court for simultaneous execution 
without giving notice t 0 the judgment-debtor 
and without hearing him is not proper. 1935 
Cal. 208; 41 Bom.L.R. 481 = 183 I.C. 333 = 
1939 B. 258. 

Concurrent Execution in several Courts. 

— A Court has power to send its decree for 
execution to several places. 14 M.I.A. 529; 
8 C. 087. . Sec also notes under the heading 
under section 38. Execution case once trans- 
ferred — Certificate under section 41 not re- 
ceived Court passing decree cannot transfer 
it again to different Court. 29 O.C. 84 = 1925 

0. 428. 

Practice and Procedure. — A certificate 
of transfer of decree need not be signed by 
Judge who passed it. 38 P.L.R. 1101 = 102 

1. C. 489 = 1930 L. 309. A decree-holder need 
not make a second application for execution 
to the Court to which a decree has been 
transferred, when ho has already made 
ono application to the Court trans- 
ferring the decree. 2 P. 909; 162 I.C. 777 
— 1930 C. 207. When a Court passes a de- 
cree and there is a decree in appeal there- 
from and thereafter a petition for execution 
to the first Court, there is only one decree 
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{b) if such person has not property within the local limits of the jurisdiction 
ol the Court which passed the decree sullicicnt to satisfy such decree and has pro- 
perty within the local limits of the jurisdiction of such other Court, or 1 

(0 il the decree directs the sale or delivery of immovable property situate 
outside the local limits of the jurisdiction of the Court which passed it or 

{d) if the Court which passed the decree considers for any other reason 
which it shall record in writing, that the decree should be executed by such other 
Court. 

(2) The Court which passed a decree may of its own motion send it for 
execution to any subordinate Court of competent jurisdiction. 

40. Where a decree is sent for execution in another province, it shall be 

sent to such Court and executed in such manner as 

Transfer of decree to Court may be prescribed by rules in force in that pro- 
m another province. vince ^ 
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to be executed, viz., t lie original decree ns 
amended by the appellate Court. When in 
such circumstances a petition for transfer 
of execution is made and granted it would 
refer to the decree as amended on appeal, 
because in the eye of law. there is only one 
decree, even though the appellate decree is 
not mentioned in the petition. .*18 L.W. 877 
= 1933 M. 872=117 I.C. 380. Questions 
regarding who are the legal representatives 
and plea of limitation, if raised, should be 
decided before transfer. 91 I.C. 1050 = 23 
L.W. 92=1920 M. 411. Sc c also GO C. 
1170 = 37 C.W.N. 1107 = 1933 C. 900. An 
order of transfer of a decree takes effect 
from the date on which the order is made 
and the Court to which the decree is so 
transferred for execution can from that date 
entertain an application for execution even 
though a copy of the decree has not been 
received by the executing Court. (35 M. 
588, Appr. ; 55 M.L.J. 120, Ovcrr.) 50 M. 
092 = 144 I.C. 923 (2) = 1933 M. 027 = 05 M. 
L.J. 137. Where proceedings in respect of r. 
transferred decree have terminated in trans- 
feree Court, an application for execution may 
bo made in Court which passed the decree 
even though the certificate of the transferee 
Court has not been received. 39 C.W.N. 129 
= 154 I.C. 731 = 1935 C. 99. In applying for 
transfer the mode of execution in the trans- 
feree Court need not In* stated. 1929 C. 529. 
Award under Arbitration Act — Transfer to 
subordinate Court for execution — Legality. 
Sice 151 I.C. 800. A District Munsif receiv- 
ing by transfer a decree of a Village Court 
for execution or withdrawing execution of 
a decree to his own file cannot transfer the 
decree to another District Munsif's Court. 46 
M. 734=44 M.L.J. 043. 

Sec. 39 (b ). — Where the condition justi- 
fying transfer is that set out in this clause, 
the execution should be limited to that judg- 
ment-debtor who satisfies that condition. 
Execution against another judgment-debtor 
who does not satisfy that condition is not 
proper. 1930 C. 521. 

SEC. 39 (c). — If after a Court passes n 
decree for the sale of property mortgaged, the 
District within which the property is situate 
is transferred to another Court, the Court 
which passed the decree can still sell it. 15 
C. 007; 19 C. 13; 21 C. 639; 22 C. 871. 


I ransfer under this clause is not mandatory 
but only discretionary. ,S 0 Court passing 
mortgage decree which includes also property 
-utside its territorial jurisdiction can order 
sah- of such property. I.L.R. (1939) 1 C. 
493 = 184 I.C. 780 = 1939 C. 403. For the dis- 
tinction in the ease of execution of monev 
decrees, .see 1929 C. 818 = 57 C. 07. 

Sec. 39 (d ). — A Court which passed a de- 
cree in its Small Cause jurisdiction may 
transfer it to the other branch of the same 
( ourf. '1 lie two branches may be regarded 
as different Courts. 8 B 230; 9 J{. 237; 0 
A. 243 (F.H.); 70 I.C. 548 = 1923 B. 371. 
This sub-el. (d) does not enable the Court 
to proceed in execution in a matter which 
is not otherwise permittted by law. Thus a 
R. C. Court by transferring execution to its 
regular side cannot proceed against immov- 
able property. 178 I.C. 127=1938 Posh. 70. 
S»c also 43 P.L.H. 1. In 18 11. 01 the ques- 
tion whether a Sub-. Judge can transfer a de- 
cree for execution to a Court of Small Causes, 
when the property attached wag situated with- 
in the local limits of his jurisdiction was 
raised, but not decided. The provisions of 
this clause have not to be considered at all 
where the decree directing sale is to bo exe- 
cuted not only by sale of property but also 
by removal of obstruction. 30 S.L.R. 290 = 
101 I.C. 524 = 1930 S. 11. 

Sec. 39 (2). — ‘Competent jurisdiction’ re- 
fers to territorial and pecuniary competency 
to deal with the decree and does not mean 
competency to try the original suit. Thus 
award under Arbitration Act may bo trans- 
ferred for execution to a Court to which the 
Act may not apply. 41 P.L.R. 774 = 183 1. 
C. 241 = 1939 Lnh. 258. Srr also 1938 A.L. 
J. 1128 = 1939 A. 57 = I.L.R. (1939) A. 97. 

Secs. 39 and 42.— Sec 1939 Cal. 000. 
Where the same Judge holds the office. both 
of the Judge, Small Causes, and ns a judge 
on the regular side, he can, on an application 
of tho decree-holder or otherwise, transfer a 
Small Cause Court decree to tho regular side 
for tho purpose of obtaining attachment, and 
salo of the immovable property. 43 P.L.R. 1 
= I.L.R. (1941) L. 070 = 1941 L. 109. 

Appeal. — An nppenl lies from an order 
rejecting an application for transfer. 8 C. 
W N 575 

Sec. 40. — Sec I.L.R. (1938) Lah. 204 = 177 
I.C. 487 = 1938 Lnh. 126. Section applies 
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The Court to which a decree is sent for execution shall certify to the 
* Court, which passed it the fact oi such execution, or 

Result of execution proceed- where the former Court fails to execute the same t u 
ings to be certified. circumstances attending such failure. 

• The Court executing a decree sent to it shall have the same powers in 

4 2 * 1 executing such decree as it it had been passed by itself. 

Powers of Court in executing persons disobeying or obstructing the execution oi 

transferred decree. t j l(i decree shall be punishable by such Court in the 

same manner as if it had passed the decree. And its order in executing such decree 
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only when both transferor and transferee 
Courts are regulated by the Code. 34 C 5< b , 
230 The law of limitation applicable 
for execution of a decree transferred to 
another Province would be the law m force 
in the transferring Court. 1/ C. 4J1, -1 
C. 473: 3G M. 108. 

Sec. 41: Scope and Applicability of the 
Section.— It is only when the Court to 
which a decree is Bent has executed it or has 
wholly failed to execute it that the Court 
is hound to send a certificate under section 
41. It does not matter if one application 
fails. 25 Bom. L. 11. -153 = 74 I.C. 149 — 1923 
B. 390. See also 20 A. 129. After the issue of 
a certificate and return of the copy of the 
decree, the Court to which the decree is trans- 
f erred ecanott to have jurisdiction. -- A.L.J. 
1039 = 1925 A. 179; 20 Bom.L.K. 345=1924 
B. 859; 5 P. 398; 1930 L. 508; 11 P. 513. 
Sec also 28 O.C. 169=1833 L. 149. Even 

when the certificate of non-satisfaction is 
sent to the central Court for communication 
to decretal Court and not directly to the latter 
Court, and the central Court fails to commu- 
nicate. 43 C.W.N. 412. When the result of 
the execution is not certified, execution by 
Court which passed the decree, if competent. 

Se e 39 C.W.N. 129 = 1935 C. 99 = 154 I.C. 731. 
Certificates as to result of each application 
sent under the executive orders of the High 
Court cannot put an end to the jurisdiction 
of the Court to execute the decree. 18 N. 
L.R. *178=68 I.C. 657 = 1922 N. 210. As 
to tho applicability of the section to a Court 
excelling its own decree on Small Cause 
Side, in the Original Side, and entering 
satisfaction in tho Small Cause Register, see 
70 I.C. 548=1923 B. 371. On this section, 
see also 1920 L. 113. 

Certificatf. of non-satisfaction. — As to 
what amounts t*o a certificate under this sec- 
tion, see 1938 A.L.J. 553 = 176 I.C. 412 = 1938 
A. 412; 1937 A.L.J. 1108 = 172 I.C. 753 = 
1937 A. 700. Be e also 41 C.W.N. 1243 = 1937 
C. 557. As to effect of sending premature 
and erroneous certificate, sec 1937 A.L.J. 393 
= 170 I.C. 228=1937 A. 474. It is only 
tho Court which has passed the decree that 
is competent to grant a certificate of non- 
BfttlBf action to tho decree-holder to enable 
him to execute tho decree in another Court 
but not tho Court to which a decree is trans- 
ferred for execution. The Court can only 
execute tho decree itself and certify tho re- 
sult of execution beforo it to tho original 
Court. 150 I.C. 905=1934 L. 330. 

Sec. 12: Scope and Application. — S ection 


42 does not override O. 21, r. 10, but is 
subject to it. 1934 L. 048. Hence, an ap- 
plication by the assignee of a decree for exe- 
cution can be properly made only to the Court 
which had transferred tho decree, even though 
the transfer was beforo the assignment. 
1934 L. 048. Where a decree is already trans- 
ferred for execution by the Court which pass- 
ed it, an application for further transfer 
should bo made to the Court where execution 
is ponding. 47 B. 56. But see 1927 N. 307. 
Section not applicable to execution proceed- 
ings of a decree of Madras Small Cause 
Court transferred to a mofussil Court, but 
applicable to execution proceedings in the 
Madras Small Cause Court. 49 M.L.J. 
104. Award filed in Court may bo transfer- 
red for execution. 1931 N. 170 = 27 N.L.R. 
380. Where a decree-holder obtains an order 
for the transfer of a decree but the decree 
is not actually sent, the Court which passed 
tho decree has jurisdiction to execute it. 1 
P. 328. 

Powers of Court in Executing Trans- 
ferred Decree. — Tho powers given to exe- 
cuting Court under this section are not in any 
way limited or restricted by anything contain- 
ed in section 39. 40 L.W. 505= (1937) 2 M.L. 
J. 002. The same territorial jurisdiction 
which the transferring Court had is transfer- 
red to tho transferee Court by the very order 
of transfer. 1941 O.A. 805 = 1941 A.W.R. 
(Rev.) 949=1941 O.W.N. 1138. Objections 
to tho execution of the decree should be rais- 
ed before the Court to which it is transmit- 
ted for execution. 78 I.C. 1001; 5 R, 775. 
In executing a decree against a firm, Court 
can determine whether a person is a partner 
or not. 98 I.C. 855; 131 I.C. 370. The exe- 
cuting Court has power to consider an ob- 
jection that the decree-holder’s demand must 
be deemed to have been satisfied under sec- 
tion 18 of the IT. P. Court of Wards Act. 
46 A. 500. Under Sections 37 and 42 the 
Court to which a decree is transferred has 
powers to stay execution of a decree under 
O. 21, r. 29. 00 C. 1119 = 37 C.W.N. 846 = 
57 C.L.J. 444. But see contra 162 I.C. 805 
= 1930 R. 184. Transfer for execution — 
Power of Court to order attachment. 91 I.C. 
1043. Transferee Court can order removal 
of obstruction under O. 21, rr. 95 and 97. 
even though it lmd not passed the decree or 
sold the property. 30 8.L.R. 290 = 101 I.C. 
524=^1030 R. 11. The transferee Court is 
not debarred from taking cognizance of 
objections as to jurisdiction of which the 
Court which transferred the decree could take 
cognizance. 152 I.C. 135 (2) = 35 P.L.R. 482 
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shall be subject to the same rules in respect of appeal as if the decree had been 
passed by itself. 

43 . Any decree passed by a Civil Court established in any part of British 

India to which the provisions relating to execution do 
not extend, or by any Court established or continued 
by the authority of 1 the Central Government or the 
Crown Representative] in the territories of any foreign 
Prince or State, may, if it cannot be executed within 
the jurisdiction of the Court by which it was passed, be executed in manner herein 
provided within the jurisdiction of any Court in British India. 


Execution of decrees passed 
by British Courts in places to 
which this Part does not 
extend or in foreign territory. 


LEG. REF. 

1 Substituted for words ‘the Governor-Gene- 
ral in Council’ by the Government of India 
(Adaptation of Indian Laws) Order, 11*37. 

NOTES. 

=1934 L. G52. An executing Court can re- 
fuse to execute a decree when it finds that 
the decree is against a dead person and 
therefore a nullity, just as the Court pass- 
ing a decree can do. 1934 L. 117 (2). 

Where a Small Cause Court decree is trans- 
ferred for execution to a Subordinate Judge 
having small cause powers, and the applica- 
tion for execution is primarily an applica- 
tion to execute the decree against the immov- 
able property of the judgment-debtor, the 
Subordinate Judge in dealing with it acts in 
the exercise of ordinary jurisdiction and not 
in the exercise of his small cause jurisdic- 
tion, and his order is, therefore, subject to 
the ordinary rules in respect of appeals as 
provided by section 42. 44 C.W.N. 587. 

Powers not possessed by executing 
Court. — The Court to which a decree is sent 
cannot question the propriety of the order 
transmitting the decree to such Court 21 
B. 450. See abo 7 A. 330; 8 M.L.J. 1; 1930 
L. 118. It cannot refuse execution on the 
ground that questions are raised between the 
parties that cannot properly be dealt with in 
execution. 11 B. 528. The executing Court 
cannot call the legalitv of a decree in ques- 
tion. 8 C. 087; 31 C. 922; 23 A. 181; 7 
Bom.L.R. 659; 4 M. 324; 11 B. 528; 7 B. 
481 ; 10 B. 05. Rut see 28 B. 378. It can 
decide whether or not the execution was bar- 
red by limitation. 23 C. 39. But it has no such 
power when the Court which passed the de- 
cree makes an order for execution and then 
transmits the decree for execution to an- 
other Court. 15 B. 28. Section 42 deals 
pimply with the manner of execution and 
leaven the matter of limitation to be gov- 
erned by Limitation Act. Where a decree 
passed by ono Court is sent, for execution 
to another Court, the period of limitation 
applicable to the execution of that decree 
concerned depends upon the character of the 
Court which passed the decreo and not upon 
the character of the Court executing it. 7 
Cut.L.T. 45. As to proper procedure to be 
adopted when judgment-debtor desires to 
question the order transferring the decree on 
the ground of limitation, see 14 R. 550=103 
I.C. 403 = 1930 R. 271; 1937 R. 477. Court 
cannot, vary decree. Se e 4 I. A. 137; 8 C. 
332; 15 B'. 044 ; 7 A. 194; 22 C.L.J. 501; 
34 I.C. 302; 39 I.C. 537; 99 I.C. 535 = 27 


Punj.L.R. 750; 123 I.C. 531 (L.). Nor 

can it pass an order which lias the effect of 
amending, altering or varying the decree it- 
self. An order for payment of a decree by 
instalments, which is made after the decree 
lias been passed, undoubtedly has the effect 
of altering or varying the terms of the origi- 
nal decree, and consequently it is not within 
the competence of the transferee Court to 
make such an order. 12 R. 320 = 151 I.C. 
937 (2)=1934 R. 1(55. Transferee Court has 
no power to entertain and decide application 
under (). 21, r. 50 for executing decrees 
against third parties alleged to be liable. 177 
I.C. 779 = 1937 Pesli. 9(5. Transferee Court 
can execute decree against surety under sec- 
tion 145, but should first give notice to him 
before so doing. I.L.R. (1938) L. (524 = 177 
I.C. 879 = 40 P.L.R. 530. Section 34 of Pro- 
vincial Small Cause Courts Act contemplates 
as legal, the transfer of an execution appli- 
cation by a Small Cause Court's Judge act- 
ing in that capacity to n Court of ordinary 
civil jurisdiction also presided over by him- 
self. He could also transfer it to a Court 
of a subordinate judge. Small Cause Courts 
are no doubt to execute decrees against mov- 
able property, but once a decree has been 
passed by the Small Cause Court judge, it is 
of the same relative value ns any other money 
decree passed by any other Court of competent 
jurisdiction. 1940 A. M.L.J. 133. 

Appeal. — Although no appeal lies from the 
orders of a Small Cause Court, still under 
section 42 an appeal lies from an order. pass- 
ed in execution of a Small Cause decree trans- 
ferred to a Court on its Original Side. 33 
I.C 523=14 A.L.J. 415; 27 I.C. 10-20 
C.L.J. 129; aUo 103 I.C. 344 = 1928 B. 534 
(2). Only one appeal lies against such orders. 
12 T.C. 959; 25 C. 872. Where a decree of a 
Small Cause Court is transferred for execu- 
tion to the regular side of another Court and 
executed, the orders passed in the execution 
of the decree by such Court are appenlnblo 
and no revision under section 20 of the Pro- 
vincial Small Cause Courts Act is competent. 
7 Cut.L.T. 33. See also I.L.R. 1941 L. 070. 
Transfer of decree — Subsequent affirmation in 
appeal— Fresh order of transfer not neces- 

8{I ^eo. ° 43.’— The section is applicnble to 
decrees passed by Courts in the »' 11 

Districts! 15 C. 365. The Court of the 
Political Agent at. Sikkim is a Court esta 
blished by authority of Govcrnor-GoneniL 
38 C. 859. See also eases noted under sec 

tion 1. supra. 
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S. 44- A] 

r r™ r> w; t l rnvernmcnt may by notification in the Official Gazette 
>[44- The Provincial ^ ^ £J ces of any civil or Revenue Courts 

Execution of decrees passed in any Indian State not being Courts established or 
by Courts of Indian States. cont i n ued by the authority oi the Central Government 

or of the Crown Representative, or any class of such decrees, may be executed in the 
Province as if they had been passed by Courts ol 1 ntish Inca.] 

*r 4 . A (i) Where a certified copy of a decree ol any ol tho superior Couits 

L44 \ > of the United Kingdom or any reciprocating territory 

Execution of decrees passed has been in a District Court, the decree may 

by Courts in the United King- execute d in British India as if it had been passed 

dom and other reciprocating be execuuu 11 

territory. bv the District Court. 

(2) Together with the certified copy of the decree shall be filed a certificate 
from such superior Court stating the extent, if any, to which the decree has been 
satisfied or adjusted and such certificate shall, for the purposes of proceedings under 
this section, be conclusive proof of the extent of such satisfaction or adjustment. 

(o) The provisions of section 47 shall as from the filing of the certified copy 
of the decree apply to the proceedings of a District Court executing a decree under 
this section, and the District Court shall refuse execution oi any suen decree, il it is 
shown to the satisfaction of the Court that the decree falls within any ol the excep- 
tions specified in clauses (a) to (/) ol section 13* 

Explanation /.—‘Superior Courts,’ with reference to the United Kingdom, 
means the High Court in England, the Court ol Session in Scotland, the High 
Court in Northern Ireland, the Court of Chancery of the County Palatine ol Lan- 
caster and the Court of Chancery of the County Palatine of Durham. 

Explanation II.— Reciprocating territory ’ means any country, or territory, 
situated in any part of His Majesty’s Dominions 3 [* *J which the Central 
Government may, from time to time, by notification in the Official Gazette declaie 
to be reciprocating territory for the purposes ol this section; and superioi Couits, 
with reference to any such territory, means such Courts as ma 


may be specified in the 


said notification. 


LEG. REF. 

1 Section 1ms been substituted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, in the place of the old 
section which ran as follows: — 

Tho Governor-General in Council may, by 
notification in the Gazette of India, declare 
that tho decrees of any Civil or Revenue 
Courts situate in the territories of any 
Native Pince or State in alliance with His 
Majesty and not established or continued by 
tho authority of the Governor-General in 
Council, or any class of such decrees, may 
bo cxocuted in British India as if they had 
been passed by tho Courts of British. India, 
a Added by 'Act VIII of 1937. 

The words "or in India” were omitted by 
A.O., 1937. 

NOTES. 

Sec. 44: Scope op the Section*. — ( See 
also notes under section 13.) The concluding 
words of this section ‘as if they hud been 
passed by Courts in British India’ do not 
in any way control the operation of the pro- 
visions of section 13 (a). 37 P.L.R. 240 = 

108 I.C. 232 = 1935 L. 551. A suit does not 
lie in British India on decrees of the Courts 
of Native States; such decrees are made exe- 
cutable by Notification by Governor-General 
in Council under section 44. 89 M. 24 = 27 

M.L.J. 535 (P.B.); 1931 A. 089 = 53 A. 747. 
As to effect of notification nee 40 C.W.N. 


591. The expression "may bo executed” 
gives a discretion to the Court to refuse exe- 
cution. This discretion is not limited to 
sections 13 and 14. 21 L.W. 330 = 86 I.C. 

492=1925 M. 788. These words refer only 
to tho mode of execution. 1925 M. 788. As 
to powers of Court executing decree of 
foreign Court, see 41 C.L.J. 508 = 1925 C. 955. 
As to the mode of executing foreign decrees, 
see 2 M. 237. Notice to judgment-debtor is 
essential. 1925 M. 788. The Law of Limi- 
tation governing the execution of foreign 
decrees in British India is tho law in force 
in British India. An order for transmission 
of a decree to British Court cannot be treat- 
ed as an order for execution. 40 B. 504; 14 
C. at p. 571. The section does not remove 
the decree of a Native State from the cate- 
gory of foreign judgments. 15 B. 216 at 
p. 219. If the foreign decree has been ob- 
tained by fraud, a British Court is not bound 
to execute it. (Ibid.) A British Court 
executing a foreign decree can enejuire whe- 
ther the foreign Court had jurisdiction to 
pass it. 40 B. 551 ; 40 C.W.N. 591. Sea 
also notes under section 13. An application 
for execution under section 44 may be re- 
sisted on any of the grounds mentioned in 
section 13. 39 M. 733 = 30 M.L.J. 148; 1931 

A. 689 = 53 A. 747. Decree of Native State 
— Execution in Burma after separation, law 
as to, see 1938 R. 352. 
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to a superior Court, means any 
decree or judgment ol such Court under which a sum of money is payable not 

being a sum payable in respect of taxes or other charges of a like nature cr in respect 
of a fine or other penalty, and J 

( a ) with reference to superior Courts in the United Kingdom, includes 
judgments given and decrees made in any Court in appeals against such decrees or 
judgments, but # 

(b) in no case includes an arbitration award, even if such award is enforceable 
as a deciec or judgment.] 

J [45- So much of the foregoing sections of this Part as empowers a Court 

Execution Of decrees in 1° SCnd a dc , crcc for cx <*ution to another Court shall 
foreign territory. bc construed as empowering a Coui t in any Pro- 

..... . vmcc to send a decree lor execution to any Court 

established or continued by the authority of the Central Government or of the 
Crown Representative in the territories of any foreign Prince or State to which 

the Provincial Government has by notification in the Official Gazette declared this 
section to apply.] 

46 . ( 1 ) Upon the application of the decree-holder the Court which passed 

Precepts. ,b< decree may, whenever it thinks fit, issue a precept 

to any other Court which would be competent to 
execute such decree to attach any property belonging to the judgment-debtor and 
specified in the precept. 

( 2)1 he Court to which a precept is sent shall proceed to attach the property 
in the manner prescribed in regard to the attachment of property in execution 

Provided that no attachment undgr a precept shall continue for more than 
two months unless the period of attachment is extended by an order of the Court 
which passed the decree, or unless before the determination of such attachment 


PEG. REF. 

1 This section lias been substituted bv the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, in place of the old sec- 
tion which ran as follows: — 

“So much of the foregoing sections of this 
Part as empowers a Court to semi a decree 
for execution to another Court shall be con- 
strued as empowering a Court in British 
India to semi a decree for execution to any 
Court established or continued by the autho- 
ritj of the Governor-General in Council in 
the territories of any foreign Prince or State 
to which the Governor-General in Council 
has, by notification in the Gazette of India. 
declared thiis section to apply.” 


to a subsequent attaching creditor after the 
said period of 2 montlis. 103 I.C. 374 = 
1930 L. 480 (Reversing 101 I.C. 418=193: 
L. 914). An application under the sectior 

I Its . 


35 

ti on 
<1 
may 


NOTES. 

Sec. 45. Neither section 44 nor section 
4o sanctions the transmission of n decree of 
British Indian Court to a Court in a Native 
State 40 M. 1009 = 33 M.L.J. 130 (F.B.); 

32 M.L.J. 487. Sec also 12 B. 230; 29 O. 

400 j 39 M. 048; 1929 S. 45; 39 M. 733 (F. 

“ M. 237 (337, 338); foreign decrees. 

1933 M. 112; 1934 M. 434 = . r *7 M. 824=67 
M.L.J. 187. 

Seo. 40. — An indefinite order stating t lint 
an attachment is made permanently i.s not I.C 
one contemplated by this section. 103 I.C. 

374 — 1930 L, 480. Unlike in tho case of a 
regular attachment, an attachment by precept 
can have force only for 2 months unless ex- 
tended. Therefore payment of money at- 
tached under precept may be validly paid over 


■ •• Jill njtJMHUI I « #11 UIIIH'I 111*-' 3UOUU 

should be made to tho Court which posse 
the decree. The period of two months mn, 
be extended after it has expired. See sec- 
tion 148. An order extending the period of at- 
tachment relates back to the date of tho 
petition and tho attachment would ho effec- 
tive though the order was passed after tho 
expiry of two months if the application for 
extension was put in within the period. 34 
I.C. 302=3 LAV. 330. Court to which 
decree is transferred cannot issue precept. 
1926 S. 157=92 I.C. 021. The Court which 
passed tho decree can issuo a precept even 
after the decree is transferred to another 
Court for execution. 31 C.W.N. 053 = 102 
I.C. 513 = 1927 C. 581; 9 R. 501 = 1931 R. 
279. It is not open to the Court issuing the 
precept to attach hucIi property itself. The 
Court to which it is issued must attach tho 
property nnd wait for an application for exe- 
cution being nmdo by tho attaching creditor. 
140 I.C. 991 = 1933 A.L.J. 902=1933 A. 
844. Court to which precept is has 

power to accept money or security. * srr • 4 
I.C. 119 = 1020 L. 433 = 27 Punj.L.R. 757. 
Application for precept, is a atep-in-nid o 
execution under Limitation Act, Art. (•>). 
140 I.C. 991 = 1933 A.L.J. 902-1933 A. 844. 
Application for attachment, if sufficient to 
entitle applicant to rateable distribution. S- 
90 I.C. 527. 
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t j ... hf'pn transferred to the Court by which the attachment has been 
madeanti the decree-holder has applied for an order lor the sale of such propi 1 ty . 

Questions to be determined by court executing decree. 

v qricilKr between the parties to the suit in which the 

47- (0 AU qUCS 1 decree°was passed, or their representatives, and relating 

Questions to be determined lo the execution, discharge or satisfaction ol t ic ecree, 
by the Court executing decree. s j ia n determined by the Court executing the decree 


and not by a separate suit 


NOTES. 

Sec 47: Scope and Application. There 
are important differences in legal consequen- 
ces between an application under section 4* 
and an application under O. 21. r. 08, m r* 
nect of further remedies open to the appli- 
cant If the application is only under section 
47, the applicant’s remedy in the event of in 
adverse order on that application is to appeal 
against that order whereas if the application 
is really one under O. 21, r. 08, the appli- 
cant's remedy will be by a regular suit loti 
I.C. 410 = 1935 M. 923. Sec also 1935 Lull. 
549: 1940 Rang. 161; (1940) 2 M.L.J. 305; 
(1940) 2 M.L.J. 860. Section should be inter- 
preted liberally. '1 P.L.T. 613; 19 C. 683; 

15 P. 545=17 P.L.T. 434=1936 P. 289; 21 
Pat.L.T. 227 (Duty of Court to work out 
rights of parties finally in execution). In 
considering whether an application is under 
section 47 of the Code or not, the substance 
of the application should be examined in 
order to find out its true nature. The head- 
ing given to it by applicant is not conclu- 
sive. 140 I.C. 779 = 1933 M. 130; 161 I.C. 
21=1986 L. 725. Section 47 (1) is manda- 
tory and in regard to a matter that proper- 
ly falls under that section, Court is bound 
to decide it in execution and has no discre- 
tion whether or not to refer parties to a 
separate suit. 1933 M. 825=66 M.L.J. 263 
= 57 M. 49. (56 M. 447, Foil.) See also 56 

C. 462; 1929 C. 247. Section draws no dis- 
tinction between the functions of a Court 
executing a simple money decree and one 
executing a decree under O. 34. 15 L. 772 

= 1934 L. 438; 127 I.C. 12=1929 L. 762. 
Application for personal decree in mortgage 
suit, if falls under this section. 62 C. 28 — 
158 I.C. 1074 = 1935 C. 596. Section applies 
only to matters arising subsequent to passing 
of tlio decree. 67 I.C. 753; 25 Bom.L.R. 440, 
and not to events subsequent to execution 
sale — Separato suit lies. 119 I.C. 881 = 1929 
P. 559. Judgment-debtor’s objection that lie 
lies no saleable interest is matter to be decid- 
ed before the decree and not in execution of 
a mortgage-decree for sale. 1929 R. 275 (1). 
Ah to whether application for personal de- 
cree in mortgage Huit may bo treated as 
one under this section. See 62 C. 28=1935 
C. 596. An objection by the judgment-debtor 
that a scheme sanctioned by the Court under 
section 153 of the Companies Act has super- 
seded the decree which has, therefore, become 
incapable of execution, relates to the execu- 
tion or discharge of tho decree and conse- 
quently comes within section 47, C. P. Code. 
41 C.W.N. 406 = 1. L.R. (1937) 1 Cal. 781 = 
1937 Cal. 211. Section applies to ejectment 

C.C. M.— 60 


proceedings under Tenancy Acts. 1931 A.L. 

J 5 9 9 An application under section 1.3 (3) 
of the Bengal Tenancy Act to set aside a 
sale falls under section 47, C. 1*. Code, and 
an appeal therefore lies against the order on 
such application. 60 C.L.J. 36 193o C. 89 

154 I.C 347. See also 45 C.W.N. 379; 1940 
M. 131 = (1939) 2 M.L.J. 853 (application 
under sections 19 and 20 of Mad. Argi. Re- 
lief Act). This section applies to execution 
proceedings of rent decree. 16 P.L.T. 443 
= 156 I.C. 881 = 1935 P. 227. See also 193- 
I.C. 274 = 1940 Nag. 372=11)40 N.L.J. 473. 
Question of priority as between rival 
claiming to be entitled to execute decree falls 
under this section. 59 B. 417 = 37 Bom.L.R. 
150 = 1935 B. 298. (But see 151 I.C. 473 — 
1934 A. 730.) But not dispute between rival 
decree -holders regarding attachment or distri- 
bution of assets. 1936 O.W.N. 559 = 163 I.C. 
175 (2) = 1936 O. 277. 

Section does not apply where one of the 
persons was not party to the decree and the 
question raised should bo decided in sepa- 
rate suit and not in execution. 143 I.C. 
843 = 1933 O. 146. But where the party to 
the suit, is bound by the decree he cannot 
evade tho rule that disputes in execution 
must bo settled under section 47 and not by 
a separate suit, by joining with a stranger. 
147 I.C. 526 = 37 LAV. 346=1933 M. 340. 
O. 21, r. 103 is not restricted by the general 
provisions of section 47. 52 I.C. 928. O. 21, 

I-. 103 only applies to cases where persons con- 
cerned are parties to the suit or their repre- 
sentatives. 63 I.C. 730 = 41 M.L.J. 54. Appli- 
cation to draw out amount deposited by de- 
fendant in setting aside an ex parte decree is 
not an execution application. 54 M.L.J. 152 
=1928 M. 296. Application under O. 20, r. 
12 for enquiry into mesne profits directed 
by decree is not an execution application and 
section 47 does not bar a fresh suit in the 
absence of such application 57 M.L.J. 515 = 
1929 M. 785. Suit for possession on basis of 
a barred redemption decree is barred by sec- 
tion 47. 119 I.C. 225 (1) = 1930 L. 74. Ap- 

plicability to proceedings under Arbitration 
Act. See 115 I.C. 536 = 1929 L. 228; 151 I.C. 
881 = 1934 L. 49. Section 47 does not apply 
to a decree of a foreign Court. 1913 M.W.N. 
605. Nor to a decree which is a nullity, the 
defendant having been dead at the time of 
the decree. 148 I.C. 418 = 11 O.W.N. 416 
= 1934 O. 167. Order allowing decree- 
holder to withdraw execution proceedings is 
outside the section. 19 I.C. 904 = 18 C.L. 
J. 53. Section does not apply to applica 
tion made by a mere garnishee who is not 
party to suit or to execution proceedings. 
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NOTES. 

13 K. 722. Section no bar to setting up 
by way of defence matters relating to exe- 
cution. 11 M.L.J. 261 ; 27 C.W.N. 280; 
56 C. 467=1929 C. 247. Rut see 33 C.W. 
X. 795 = 1929 C. 374 (P.B.); 49 M.L.J. 
4«TI; 59 C. 1242=1932 C. 823; 9 R. 303; 130 
I.C. 154 — 1931 N. 27 where plea of judg- 
ment-debtor that decree was satisfied prior 
to sale was held to be barred in defence to 
n suit for possession by decree-holder auc- 
tion-purchaser. 

Pre-decree agreement. — Where a payment 
made prior to a decree, is pleaded in bar of 
execution, the executing Court cannot go into 
that question as it is not one relating to exe- 
cution, discharge or satisfaction of a decree. 
In putting forward such a claim the judg- 
ment-debtor is asking the Court to embark 
on an enquiry whether the decree to be exe- 
cuted is the dcree as passed by the Court or 
ns modified by parties. ' 1938 N.L.J. 
148=A.I.R. 1938 Nag. 265. See also (1941) 2 
M.L.J. 344. The executing Court can only go 
into matters relating to tin* execution, dis- 
charge or satisfaction of the decree which 
arise after t he decree came into existence 
and result in its discharge or satisfaction and 
not into a pre-decree compromise which is 
not embodied in the decree and which practi- 
cally nullifies the decree. Such a compromise 
could not, therefore, be pleaded as a bar 
in execution proceedings and a separate suit 
for declaration of rights on the basis of 
the compromise is maintainable. 18 L. 171 
= A.I.R. 1937 Lah. 507. S*c also 54 
LAV. 159 = (1941) 2 M.L.J. 349; I.L.R. (1941) 
Knr. 223. The C. P. Code contains no ()• . t - 
ml restriction of the parties 9 ID» rt, t of con- 
tract with reference to their riqhts and ohli- 
nations untie,- the decree and if they do con- 
tract upon florins which have reference to 
and affect the execution, discharge or satis- 
faction of the decree the provisions of section 
47 involve that questions relating to such 
terms may fall to be determined by the exe- 
cuting Court. A fair and ordinary bargain 
for time in consideration of a reasonable 
rate of interest, cannot be regarded as an 
attempt to give jurisdiction to a Court to 
amend or vary the decree. It has its effect 
on the parties’ rights under the decree and 
the executing Court under section 47. has 
jurisdiction to ascertain its legal effect and 
to order accordingly. It i s not possible to 
regard O. 20, r. 10 as excluding any possi- 
luhty of the parties coming to a valid agree- 
ment for ^time, to which the Court under 
section 47. will have regard. Such agree- 
ments or bargains may take different forms. 
If it appears to the Court acting under sec- 
tion 47 that the true effect of the agreement 
was to discharge the decreo forthwith in 
consideration of certain promise.* by the 
debtor, then no doubt tho Court will not hnve 
occasion to enforce it in execution proceed- 
ings but. will leave the creditor to bring n 
separate suit on the contract. Tf, on the 
other hnnd, the agreement is intended to 
govern the liability of the debtor under the 
decree and to hnve effect upon the time or 
manner of its enforcement, it in a matter to 


gage by 
necessity 

after tin 
mortj'aj't 
cord :is 


be dealt with under section 47. Iu~~sudr"a 
case to say that the creditor may perhaps 
haw a separate suit is to misread ‘the Code, 
which by requiring all such matters to be 
dealt with in execution discloses a broader 
view of the functions of an executing Court. 
66 LA. 84 = 14 Luck. 192 = 43 C.W.N. 501. 
Sec also 1939 Sind 343; A.I.R. 1939 P.C. 80 
= (1939) 1 M.L.J. 652 = 66 I. A. 84=14 Luck 
192 (P.C.). 

JlKISDKTlON AND POWERS OF ExECfTI.NO 
Court. — A Court which cannot try original 
case it not competent to execute decree in 
the suit. 151 I.C. 860= 1934 Pesh. 107. 
Executing Court is not entitled to go behind 
decree and say that on the mortgage the 
Court had no jurisdiction to pass t he decree 
because flu* mortgage wn s invalid. 149 I.C. 
457 ( I ) = 1934 P. 426. Se e also I.L.R. (1941) 
Ear. 79. 15 Pat.L.T. 661 (F.B.); 1934 A. 

1027; 131 I.C. 730 = 35 P.L.R. 400=1934 L. 
609; 15 L. 772 (Sons objecting that mort- 
fatlier was void as being without 
and as being immoral). Where, 
death of a judgment-debtor in a 
decree, his sons are brought on re- 
ins legal representatives, it is not 
open to tho latter to attack the validity of 
the decree itself on flu* ground that the pro- 
perty was their personal property and was 
not liable to be sold. Neither section 47, nor 
O. 21. r. 38, will allow such a question to la; 
gone into execution in such a case. 37 P. 
L.R. 123=1935 L. 549. Sec also 1949 Rang. 
L.R. 402=1940 Rang. 101 ; I.L.R. (1039) 
Lah. 403=186 I.C. 168; (1940) Mad. 881 = 
(1940) 2 M.L.J. 305; (1940) 2 M.L. 

J. 860; (1940) Sind 191; 194 I.C. 

45. For the purpose of deciding a elaini 

under O. 21. r. 58, the Court is bound to find 
who was in possession at the time of the 
attachment. It is not bound to find who 
had the title to the land or property attach- 
ed and com refer parties to a suit for deter- 
mining title. For tho purpose of deciding 
a claim under section 47, it is necessary to 
go into all the contentions of the part it l s in- 
cluding the contention as to title. I he scope 
of the* enquiry cannot be restricted merely to 
the question of possession at the time of the 
attachment. The difference between the two 
enquiries is, therefore, not a difference in 
procedure so much as a differene in the scope 
of thc» enquiry. A.I.R. 1940 Mad. 881 — (1940) 

2 M.L.J. 305. Though executing Court is not 
entitled to go behind decree, it has neverthe- 
less power to see whether dec ree is capable cf 
execution. 14 L. 230 = 1933 L. 41. As to 
whether executing Court can inquire into plea 
of adjustment of decree, sec 37 Bom.L.R. 230 
= 1935 B. 303. As to exccut.obility of decree 
after compromise by parties varying terms 
of the decree* and recorded under O. r - 
144 I.C. 721 = 1933 Pesli. 53 (Cn«e-liuv dis- 
cussed). Sec also 1939 Rind 343; 14. • • 

= 193.3 Pesh. 63. As to execuf ability nt the 
scheme decree ns regards port ion not imd.od^ 
ing the scheme, see 1933 MAY .N. ••• 

decree-holder need not ho ft P nr O () u , 
erce. 61 M.L.J. 904. E.fj., in a >n1i«ne ^ 

cree, the new trustee can enforce tie < . • 

54 M. 345=00 M.L.J. 173; 01 M.L.J. 904, 
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tiO M.L.J. 178. See also 73 C.L.J. 532. Exe- 

cutabiUty of decree— Decree declaring charge 
in respect of unpaid purclinse-mont)— Ext 

,-ution by sale of properties chl frgcd— ^seces- 
Bity for separate decree for sale, b 3 
854 A puisne mortgage against whom a p r 
sonal decree has been passed, behind Ins back, 
when there was no prayer for a personal de- 
cree in the plaint, can in execution take an 
objection to ‘the exec ut ability of such a decree 
under section 47. 162 I.C. 807 = 1936 P. 303. 
Executing Court lias no power to discuss vali- 
dity of terms of the decree which it » order- 
execute. 13 P. 17=151 I.C. 368 (2) 

— 1()34 p 203. See also 1938 O.W.N. < 

= 1938 Oudli 213; 142 I.C. 487 = 1933 N 211; 

5H M 752 = 1935 M. 230 — 08 M.L.J. 318. TU 
executing Court has no option but to execute 
the decree as it stands, however erroneous 
the decree might be. 15b I.C. 145— 42 L.W. 
054=1935 M 598. A decree beyond inherent 
jurisdiction of the Court is a nullity and it 
cannot be executed and executing Court is 
competent to decide the question whether de- 
cree is or is not a nullity. 1934 L. bl3. Sec 
also I.L.R. (1941) lvar. 79; 1940 Rang. 27. 

It is not open to an executing Court to sit in 
judgment over the Court which passed the de- 
cree which has to be executed. It cannot, 
except in certain limited cases, conduct in- 
quiries as to whether the decree was properly 
passed. If on the face of the record it is 
dear that some illegality lias been committed 
the executing Court can refuse to execute the 
decree. But where there is nothing to 
show that there has been such illegality, the 
executing Court has to presume that the de- 
creo was properly made, and take the decree 
as it stands und execute it. 48 LAV. 285 — 
(1938) 2 M.L.J. 180. The fact of the Court 
having no jurisdiction to pass decree ought to 
appear on tho face of the decree or must be 
capable of being gathered without necessity 
of an enquiry into facts. 142 I.C. 487 — 
1933 N. 211; 142. I.C. 043 = 37 LAV. 358— 
1933 M. 362. A decree passed by a Court 
on a compromise and relating to a matter ex- 
traneous to tbo suit is not a nullity and can 
be executed. 1934 L. 623. The objection that 
one of tho terms of a compromise decree 
was “outside the scope of the suit” is there- 
fore not one for the executing Court to con- 
sider. Tf the Court had no power to pass 
the decree the mutter should have been 
raised either by way of review or by way 
of appeal, but the executing Court cannot 
go behind it. 13 I\ 17. Where certain 
persons obtain possession of certain pro- 
perties on relinquishment by a female limited 
owner, expressly agreeing to pay certain 
decretal debt due against her, they are, upon 
the principles of justice, equity and good 
conscience, bound to pay tho decretal debt in 
execution of the decree. There is no neces- 
sity on the port of tho decree-holder to take 
recourse to a separate suit to establish the 
contractual liability in view of the scope of 
section 47. They can proceed by way of an 
application under section 47. 40 C.W.N. 001 
= 03 C.L.J. 25 = 1930 C. 07. See also 1941 
A.L.J. (Supp.) 103 = 1941 O.W.N. 848 (Set- 


ting aside ejectment order under section bl, 
Oudli Rent Act). Section 74, Contract Act, 
does not apply to a compromise decree ami it 
is open to a Court executing such decree to 
«n> behind it so as to interfere with a sti- 
pulation by way of penalty contained m the 
compromise. 55 A. 334—1933 A.L.J. L»- 
1933 A. 252 (F.B.) overruling 40 A. 571. 

It is open to the executing Court to which 
an award is sent for enforcement, to go into 
the question whether the award could legal- 
ly be hied and enforced as a decree under 
section 15 of the Arbitration Act. 152 I.C. 

135 (2) = 35 P.L.R. 482=1934 L. "o2. A 
suit for a declaration of right of mainte- 
nance and for arrears was filed in forma 
pauperis, and due to oversight no valuation 
was put. The suit was beyond the pecuniary 
jurisdiction of the Munsif but no objection 
was taken by the defendant; and when the 
decree was sought to be executed, objection 
was raised that the Munsif had no junsdic 
tion to pass the decree. Held, that it was a 
case of undervaluation, and as no objection 
was taken in the trial Court, the objection 
which was taken at the time of execution 
should fail. 13 P. 290 = 150 I.C. 373 = 1934 
P. 240. The execution Court has under sec- 
tion 47 power to correct a mistake in the 
linal decree in a partition suit^in awarding 
an excess share to one party. <8 I.C. 1039; 

41 M.L.J. 120; but not to correct mistake 
due to negligence of plaintiff. 33 CAN .N. 
739 = 1929 C. 070. No order passed in exe- 
cution can amount to an amendment of the 
decree or to an alteration of its terms to the 
extent of disabling the decree-holder from 
executing it according to its tenor. 41 L. 
NV. 594 = 1935 M. 429 = 08 M.L.J. 593. Where 
decree for costs is against minor plaintiff, 
executing Court cannot inquire whether minor 
was only benamidar for father, who acted as 
his next friend in the suit, and order costs 
to be paid by father. 1935 A.L.J. 383—158 

I. C. 1113=1935 A. 359. See also (1938) 2 
M.L.J. 180. Where a plot of land is de- 
scribed in a decree for possession as a parti- 
cular survey number, that cannot be altered 
into another number in execution. To do so 
would be going behind the decree. 00 C.L. 

J. 286 = 1935 C. 245. See also 18 Pat. 719. 
As to power of amendment of decree, see 
103 I.C. 073 = 1927 L. 051; after more than 
three years from passing of decree. 18 Pat. 
L.T. i8 = 1937 P. 31G = 1G P. 290. Where 
the question of splitting up the mortgage 
debt as among the several properties is re- 
fused by the decree the executing Court has 
no power to decide the question of rateable 
distribution. 14 Pat.L.T. 371. A puisne 
mortgagee who was one of the defendants 
in a suit, in which a mortgage decree was 
passed cannot in execution proceedings be 
allowed to attack the decree on the ground 
of paramount title. 144 I.C. 472 = 38 LAV. 
199 = 1933 M. 509. An executing Court can 
entertain a claim to set off, even if the case 
does not fall under O. 21, r. 19; it has in- 
herent power to give effect to shell a claim. 
39 CAV.N. 100 = 1930 C. 409. Application 
under O. 21. r. 22 can be enquired into by 
executing Court. 178 I.C. 118 — 1958 Rang. 
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292. Under Hu* proviso to O. 21, r. 52, when 
n dispute ns to title or priority arises be- 
tween the decree-holder and a third party 
as regards the custody of a Court other than 
the executing Court, then the custody Court 
shall determine that dispute. When, how- 
ever. the dispute is between the decree-holder 
and the judgment-debtor, the matter has to 
be decided by the executing Court under sec- 
tion 47, and not by the custody Court. 19 
N.L..T. 287. Where a preliminary decree for 
partition is sought to be sold in execution 
of a money-decre, an objection based on 
r. 178, Madras Civil Rules of Practice, to 
the sale of the decree in execution can be 
validly raised by a party other than the 
judgment-debtor. 152 T.C. 789 = 1934 M. 
*092 (2) = 67 M.L.J. 669. The executing 

Court must consider the question whether 
the person sought to be proceeded against in 
execution is or is not a member of Co- 
operative Society or a person claiming under 
him, because if he is a stranger, the award 
of the Registrar of Co-operative Societies 
Is as against him a nullity. 148 T.C. 730 
= 15 Pat.L.T. 111 = 1931 P. 145 12\ Where 
a decree made on an award in arbitration 
against a minor contains nothing on the 
face of it to show that the minor was not 
served or properly represented in the arbi- 
tration proceedings, the executing Court has 
no power to hold an inquiry as to whether 
the minor was served or represented, and 
cannot refuse to execute the decree on the 
ground that he was not served or properly 
represented or on the ground that the minor 
cannot Vie made liable. If the minor is not 
really liable h ; s remedy lies elsewhere. A.T.R. 
1938 Mad. 809=0938) 2 M.L..T. 186. The 
executing Court cannot ignore the plain pro- 
visions of section 16 of the Punjab Aliena- 
tion of I, and Act and order the sale of the 
property of a member of the agricultural 
tribe in execution, even though a decree has 
been obtained against him. I ll T.P 634 = 34 
P.L.R. 523=1933 L. 397: 151 T.C." 730 = 35 
P.L.R. 400 = 1934 L. <109. So also tho 
jurisdiction of the Civil Court being exclud- 
ed in all matters relating to any valuation, 
assessment, liability to assessment or taxa- 
tion by a Cantonment Hoard, a decree grant- 
ing an injunction against the Board in res- 
pect of any such matter, i M wholly without 
jurisdiction and ultra vires and cannot be 
put into execution. 144 T.C. 1010=1933 
A.L..T. 102=1933 A. 103. Where an order 
of injunction is issued to an executing 
Court restraining the sale of a certain sharo 
of a property claimed by the plaintiff in a 
suit, there is no objection in principle to tho 
executing Court proceeding with the sale of 
the remaining part of that property. 01 O. 
508=152 T.C. 35=1034 C. 781. Where n 
decree declares the plaintiff’s right to cer- 
tain hereditary offices in n temple, and 
giants an injunction restraining the defend- 
ants (trustees) from interfering with the 
exercise of those rights, though the decree 
does not specifically sny what thoso rights 
are, the question whether any particular act 


or acts of the defendants constitute an 
interference with the rights declared in tho 
decree is one which has to be dealt with and 
decided by the executing Court alone and 
not. in a separate suit. 150 I.C. 125=1935 
M.W.N. 879=1935 M. 570. Where after 
a decision that a wall is a party wall, and 
before an, appeal is preferred therefrom a 
party makes alterations thereto without the 
knowledge or consent of the other side it is 
an obstruction raised during the pendency 
of tho suit and it should be ordered to be 
removed on application made, by the execut- 
ing Court under section 47. 1940 A.M.L. 

•I. 120. A decree awarding future main- 
tenance can be excuted for arrears of such 
future maintenance and no fresh suit is 
necessary. Where the decree contains an 
express provision that certain property would 
l>e earmarked for future maintenance and 
that arrears of future maintenance can be 
realised by sale of that, property, it is not 
a mere money decree, but is itself a decree 
for sale, and future maitenance when fall- 
ing due can bo recovered in execution with- 
out further suit. It. can be executed 
against a purchaser of the property with 
notice, though lie is not a party to "the suit 

itself. 1941 rat. 95=21 Pat.L.T. 783= 
1940 P.W.N, 818. As to tho powers of Exo- 
i uting (’ourt the following further cases may 
he referred to : — 182 I.C. 208=1939 Pat. 
534 (Application to sot aside decree on tho 
ground ot death of plnintitT before hearing 
and decision of the suit); 41 P.L.R. 288= 
1939 Lah. 256 (objection to attachability 
ot property by legal representative of de- 
ceased debtor sued as such); 41 P.L.R. 
436=1939 Lah. 256 (objection under sec- 
tion 60, C.P.Codo after sale and heforo 
confirmation); see also 1938 Nag. 558; 41 
P.L.R. 175=1939 Lah. 405 (Objection after 
confirmation of sale not. maintainable) ; 
1939 Sind 161 (order under O. 21, r. 50, cl. 
2); 1939 Lab. 256 (question whether at- 
tached property belongs to deceased debtor 
or Ids son, where decree was obtained against 
the son as representing the estate of the de- 
ceased father) ;> 50 LAV. 775=1940 Mad. 
296 (plea that .suit on mortgage should have 
been for whole amount and not merely for 
overdue instillments — should bo raised in 
suit — and not in execution); 1939 Nag. 147 
(what constitute questions relating to exe- 
cution, see a'so 1939 A.M.L.J. 25; 1939 
Nag. 183). 1939 Cal. 651 (objection bv 

judgment-debtor to rx parte order transfer 
ring decree to another (’ourt for execution; 
sec also 70 C.L.J. 438=1940 CnI. 161? 

179 I.C. 692=1939 Sind 22 (Question whe- 
ther property held by judgment-debtor is 
wnkf property or one in which ho has n bene- 
ficial interest); 41 Bom.L.R. 1170=1940 
Bom. 10 (Rectifying incorrect description 
of mortgaged property in the decree) Dcereo- 
liolder taking possession of property not 
covered by decree — Application by judg- 
ment-debtor for restoration of possession — 

Is competent. 173 I.C. 563=1938 Nag. 
193. 
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Parties to Suit, who are not.— Sub- 
ecction (1), section 47, should not be res 
tricted to parties ranged against each other 
on opposite sides. It also applies where 
the parties are both judgment-debtors and 
decree-holders. A.I.B. 1937 Lah. 592 

Questions or disputes between judgment- 
debtors inter s e in which the decree-holder 
has no interest are not questions between 
the parties to the suit. 31 M.L.J. 44; 70 
I.C. 329=32 M.L.T. (II. C.) 118 (2); 6 
A. 12; 1929 A. 292. So also disputes be- 
tween co-decree-holders. 70 I.C. 329=32 

M.L.T. (II. C.) 118 (2); 8 M. 495; 11 

C.W.N. 433; 6 P. 386; 113 I.C. 776; 
1932 P. 329=140 I.C. 97; 41 C.W.N. 
1248=1937 Cal. 730. So also where dis- 
pute «is ns to which of two rival claimants 
to a decree is entitled to execute. 157 I.C. 
73=37 P.L.R. 145=1935 L. 384; or as 
regards distribution of assets- between rival 
decree-holders. 1936 O.W.N. 559=163 I. 

C. 175 (2) =1936 O. 277. Also questions 
between a party to a suit and his own repre- 
sentative. 20 I.C. 329; 25 B. 631. See 
also 37 C.W.N. 909=1933 Cal. 809. Also 
questions between persons claiming to be 
the heirs of the deceased, judgment debtor. 
151 I.C. 473=1934 A. 730; see also 43 P. 
L.R. 435. Or between representatives of 
deceased decree-holders. 152 I.C. 776= 
1934 P. 627. Section 47, does not apply 
where the dispute arises between a party 
and hi* own representative or between two 
persons who both represent tho same party. 

53 L.W. 27=(1941) 1 M.L.J. 45 (F.B.). 
In order to determine whether tho parties to 
a proceeding arising in execution are 
“parties” within the meaning of section 47. 
the governing factor Ls not whether the dis- 
putants were parties to the decree but whe- 
ther tho disputants were parties to the suit 
in which tho decree was passed. A personal 
decreo arising out of a mortgage suit is a 
decree passed in tho mortgage suit, and 
though a party has not been given notice of 
an application for a personal decree, if he 
was a party to tho suit in which such decree 
is passed. Section 47, would govern tho in- 
vestigation of a claim preferred by him in 
relation to tho execution of such personal 
decreo. The personal 
a distinct decreo nor 
for a personal decree 
seeding from tho trial 

therefore O. 21, R. 68, is __ _ ri 

•u claim preferred to property attached in 
execution of the personal decree by a person 
who was a party to tho mortgage suit but 
who was not party to the personal decreo 
proceedings. The fact that he drafts his 
claim as ono under O. 21, It. .18, does not 
make section 47 inapplicable. A.I.R. 1940 
Mad. 881 = (1940) 2 M.L.J. 305. See also 
U'.u M.W.N. 1229 (Decree uguinst Kar- 
nnvun of Malabar tarwad — Power of execu- 
tniff Court to determine whether it can bo 
executed against tarwad property) . See 


also 43 P.L.R. 435=1937 A. M.L.J. 80. 
A defendant whose name is struck off the 
record cannot be said to be a party to the 
suit. 80 I.C. 470; 1933 N. 246. A party 
to a suit exonerated on tho ground of mis- 
joinder ceases to bo a party after such ex- 
oneration. 40 M. 964=32 M.L.J. 532 
(F.B.); (40 M. 964, Appr. ; 49 M/ 494, 




decree is not 
the proceeding 
a separate pro- 
of the suit; and 
not applicable to 


M.L.J. 721; 1932 A.L.J. 1036; 1937 
268. As between tho plaintiff who suc- 
ceeded in obtaining a decree for rent against 
the tenant and defendant 1, a co-sharer 
landlord who is joined as a party defendant 
in the suit for rent for satisfying the re- 
quirements of law as contained in section 
148-A, B.T. Act, there can be no question 
relating to tho execution of the rent decree. 

38 C.W.N. 43; see also 45 C.W.N. 379 
(Order refusing stay of proceedings under 
section 174, Beng.Ten. Act) . A Hindu son 
who has been impleaded as one of the de- 
fendants in a suit for recovery of a sum of 
money but subsequently excluded from tho 
suit and exempted from tho decree is not a 
party to tho suit. 52 I.C. 187. See 1930 
C. 586. A party to a mortgage suit, who 
sets up a paramount, title and is discharged 
from tho suit, no decree being passed either 
in his favour or against him, is not a party 
within section 47. 52 I.C. 736. The minor 

sons of a deceased judgment-debtor brought 
on record but not properly represented, can- 
not be considered parties to the proceedings. 
67 I.C. 547=1922 L. 447. A bidder at 
an execution sale is not a party to the suit 
or his representative within section 47. 42 

M. 776=37 M.L.J. 274. A garnishee is 
not a party, to the suit. 120 I.C. 565= 
1929 M. 850. 

Parties to suit, who are.— Section 47 
is not confined only to cases arising between 
parties who are opposed to each other in tho 
suit. 45 M.L.J. 478; 151 I.C. 776= 

1934 P. 627. Persons may be parties op- 
posed to each other without necessarily beinc 
arranged as plaintiff and defendant in tho 

4 jo’ 7 ?, 1 * C • 329 J 24 M.L.J. 477; 5 R, 
418 I art ics unnecessarily impleaded are 
jLll partjM to the suit within section 47. 

ioim-ri oq ' 4 C.L.J. 477. So also ono 
joined as a ? >ro forma defendant. 148 I. 

•is a ll 4 t L : 105 - A verson impleaded 
oronn H f 8uit ° u a b °nd on tho 

tw.'?n i that th f re ,md bec ‘ n a partition be- 

bond l.-TV i R i nd P laintiff in which the 
' I' fa,len to ; J| ° share of the plaintiff 
Sr n ,S; 11 coMequently he had no right to the 
amount duo under the bond, is not a mere 

tio°n f 47 nM i , !l CD, ! ant ' but a P ar ty within scc- 
1038 4 p '1 V 34 A - 099 • 42 C.W.N. 87= 

V 113; 41 PLR - 126=1939 Lah. 
“7 (tarty against whom no relief is claim- 
ed or granted). Where party was implead- 
ed ui one ^parity and objection (claim) is 
raised by him in execution in another capa- 
city, it will not fall under this section. 1936 



The Civil Court Manual .(Imperial Acts). 


IS. 47 



NOTES. 

M. 733. But sec also 43 C.W.N. 371. Tho 

only exception to this rule is tho case of a 
legal representative. 1930 Mad. 733. Person 
dismissed as unnecessary party to suit — 
Subsequent addition in execution as legal 
representative of judgment-debtor — Claim 
in lii< own right to property sold in execu- 
tion falls under this section and should be 
determined by 1 the -executing Court. 44 
L.W, 098=71 M.L.J. 723 . Where a suit 
is dismissed against a defendant, the plain- 
tiff abandoning his case against him. lie 
still a party to the suit within section 47, 
Expl. The proper course in such a case is 
to strike out the name of the defendant, 
instead of dismissing tlm suit as against, 
him. 41 M. 418=34 M.L.J. 17 (P.B.). 
Set also 7s F.C. 223=1924 A. 313: 98 T. 
C. 720=1927 M. 253; 43 C.W.N. 371; 5 

R. IB); 1 928 M.W.N. 001; 8 P. 717; 1929 
P. 472; 143 I.C. 470=1933 M. 435; 1934 
L. 737; 150 I.C. 703=1934 P. 281; 1933 

N. 240. A question which arises between 
the judgment-debtor and the auction pur- 
elinst r. who is also the decree-holder is one 
which arise* between parties to decree. 
1935 N. 30=150 I.C. 995=31 N.L.R. 217 
Sff also I L.R. 1937 A 92=1937 All. 742 
(F.B.); 41 I\LR. 288=1939 Lnh.250; 43 C. 
W.N. lino (attaching decree Judder purchasing 
property); 43 C.W.N. 1091 (Purchaser 
from judgment-debtor during attachment). 
A surety for the judgment-debtor should be 
deemed to be a party bv virtue of S. 145. 
9 R . 434 : 152 I.C. 093=35 P.L.R. 406= 

1934 L. 538; 1935 N. 30; 155 I.C. 511 = 

1935 R. 39. 1 )e<Tee holder-purehaser con- 

tinues to be party to suit, and his remedy 
to recover possession of property purchased 
is only by applieation under this section and 
not by separate .suit. 1930 Posh. 85. 

R or R es k n ta ti v ls . WHO ARE. — The term 
‘representatives’ occurring in section 47, in- 
cludes not only legal representatives in tho 
sense of heirs, executors or administrators, 
but also representatives in interest, that is, 
any transferee (if the decree-holder’s or 
judgment-debtor's interest, who so far as 
sindi interest is concerned is bound bv the 
decree. A legal representative is not a mere 
figure head as the shehait is. He is one to 
whom the rights and obligations of the de- 
ceased are transmitted. He is a real partv 
to the suit, though he represents the rights 
and liabilities of a deceased person. A 
shehait on the other hand is a nominal party 
who is in f’ourt as tho representative of an 
ideal person, namely, the idol. The idol, 
it is that is the real party in the eye of the 
law. T L.R. (1939) Nag. 548=1939 Nag. 
183. The expression “representative” has 
been construed in a wider sense than, the 
expression “legal representative” and in- 
cludes also representative in interest. The 
two tests to be applied in determining whe- 
ther a person is a representative within 
section 47 are (i) whether any portion of 
the interest of the dccrce-liolder or of the 
judgment debtor which was originally vest- 


Sind 251. 
section 47, 
tat i vos of 
persons on 


ed in one of tin* parties to the suit has by 
act of the parties or by operation of law 
vested in the person who is sought to be 
treated as representative and (it) if there has 
been devolution of interest whether so far 
as such interest is concerned that person is 
bound by tin* decree. The purchaser of 
the equity of redemption is a ‘representative’ 
M the judgment-debtor within the meaning 
of section 47. 14 L. 591=142 1 0. 408= 

1933 L. 352; 1935 S. 214. .SVr also 1940 

The word “representatives” in 

is not limited to legal represen- 
a deceased person but includes 

whom an interest lias devolved 
ly assignment, transfer or otherwise 186 
l.O. 786= A . I . R . 1940 Pat. 615. A 

“representative” is a person in whom the 
interest of a party to the suit has vested 
either by an act of the party, i t., a trans- 
feree from tlu* party, or by an operation of 
law. Operation of law would ordinarily 
mean and include cases of a testamentary 
and inesf ate succession upon the death of 
I or upon his insolvency 

or cases- of forfeiture. 42 Bom. L.R. 1123. 
Where the mortgagor transfers the mort- 
gage.! property pending the suit for fore- 
closure on the mortgage and the transferee 
tak m actual possession of the same, t-lio 
mortgagee decree holder on the making of 
the final decree can proceed to execute the 
decree against the transferee for recovery 
of possession of the property transferred to 
him inasmuch as the transferee is on ac- 
count of the transfer pt mimic Hie, a repre- 
sentative in interest of the mortgagor judg- 
ment-debtor and i >» bound by the decree 
ment debtor and is bound by the decree passed 
(1937) 2 M.L.J. 359 (P.C.) . Sec also 
44 (WV.N. 1162=1937 Cal. 565; 1937 

Mad. 580. Where a person has been a 
principal party in a suit brought under O. 
21, R. 63 that person too is regarded r »s 
representative of the* judgment -debtor . 158 
I.C. 229=1935 L. 306. The term includes 
any transferee of the decree-holder's interest 
or any transferee of the judgment -debtor ’s 
interest who, so fur as such interest is con- 
cerned, is bound bv the decree. 24 C. 62; 

26 A. 447; 151 I.C. 683 = 1934 P. 413. A 
purchaser of a portion of non-trnnsferable 
holding from a raivat is a representative of 
the judgment-debtor within section 47 and 
can apply In set aside* a sale of holding in 
execution of a decree for arrears of rent on 
the ground of fraud. 42 C. 172 (F.B.). 
Mortgagee who purchases property of mort- 
gagor at a sale in execution of decree on 
his mortgage is representative of his judg- 
ment, debtor; and when hd is impleaded ns 
party to proceedings in execution of rent 
decrees against mortgagor, the order passed 
in execution is open to appeal and second 
appeal. 18 N.L.J. 274. Auction-pur- 
chaser in execution of simple money-decree 
during pendency of mortgage suit is r0 P r ”‘ 
sentative of mortgagor. 1936 A.L.J. 541 
= 163 I.C. 926=1936 A. 479. Sec also 
21 Pnt.L.T. 783=1940 P.W.N. 818; 4- 
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Bom.L.R. 1123; 1941 Pat. 95; 53 L.W. 27 

= (1941) 1 M.L.J. 45 (P.B.)i 15 p - 545 
=17 P.L.T. 434=162 I.C. 830=1936 P. 
289. A Court auction-purchaser at a sale 
in execution of a decree who is a stranger is 
not a representative of either the judgment - 
debtor or the decree-holder so far as Bom- 
bay is concerned . There is also a distinc- 
tion between the position of a voluntary 
transferee from a judgment-debtor or a de- 
cree-holder and a Court purchaser. 42 Bom. 
L.R. 1123; sec also 21 Pat.L.T. 783=1940 
P.W.N. 818. Where undivided interest 
of judgment-debtor was attached, and the 
execution fell through but was subsequently 
revived, the effect of revival would be to 
render the surviving nopliews of the judg- 
ment-debtors his legal representatives. 160 
I.C. 119=1936 1*. 126. See also 64 I.C. 
124; 27 I.C. 431. But see 3 P.L.J. 579 
.=43 I.C, 969. A mortgagee of judgment- 
debtor is his representative for the purposes 
of section 47. 56 I.C. 646=1 P.L.T. 


of the latter for the purposes of section 47, 
depends on purpose and, nature of the ap- 
plication made by Receiver. An appli- 
cation by Receiver to have a sale in 
execution declared null and void, purporting 
to act as the legal representative of the judg- 
ment-debtor and for purpose of having the 
property escaped from execution, is within, 
section 47, and an order thereon is subject 
to second appeal. 62 C. 457=39 C.W.N. 
424=1935 C. 503. See also 30 S.L.R. 
288. 

Representatives, who are not. — Pur- 
chaser of property prior to attachment is 
not a representative. 99 I.C. 989=1927 
M. 450. See also 19 Pat.L.T. 820=1938 
Pat. 478 1 (Purchaser) ; 1939 Nag. 183. So 
also purchaser after attachment in pursu- 
ance of contract to purchase entered into 
before attachment. 1936 N. 163; see also 
43 C.W.N. 1091. Purchaser of property 
not mentioned in and not affected by decree. 
3 L.W. 289=33 I.C. 84=44 L.W. 444 
=1936 M.' 870=71 M.L.J. 385. The 


267. So nlso a puisne mortgagee. 35 C.W. 
N. 877=59 C. 117. A mortgagee whose 
mortgage was subsequent to a mortgage 
decree on property is a representative of 
the judgment-debtor. 41 C. 418. A 
transferee of the decree is a representative 
of the decree-holder. 24 C. 62; 26 A. 447; 

1934 L. 328. Whether a person who at- 
taches money lying in Court is a representa- 
tive of the person entitled to it or not, must 
be decided on the facts of each case. 

1935 S. 214. A purchaser of the interest 
ot the judgment-debtor after a decree for 
sale, on a mortgage has been passed 
against him is a representative of the judg- 
ment-debtor. 16 A. 286 (private sale); 72 
I. ( . 862; 26 A. 447; 24 C. 62 (execution 
Bale). See also 18 N.L.J. 274. So also 


a purchaser from a jusgment-debtor under 
C. 21, It. 83. 23 A. 116. See also 1940 

Sind 251. Whether the assignee of interest 
pending suit can execute decree passed in 
suit. See 1927 S. 78. A transferee pend- 
ing a foreclosure suit of a mortgagor is a 
representative, of the latter, and any ques- 
tion between him and the mortgngee-dcrree- 
holder, is one falling within the scope of 

— ‘inoo I 7 ® 5 A * 235=1933 A.L.J. 113 
7 < i-# ' • Where a transferee pen- 

aen\c /if,. from n defenflnnt obstructs delivery 
o possession in execution to the deerce- 
holder and the Court orders it to be removed, 
the order is one under section 47, the trnns- 
'•roc being the representative of the 
defendant. 06 I.C. 722=1921 M.W.N. 

nr r U ° n 22 A - 243 J 37 C.W.N. 1015 

( • L . J . 229. But see also 151 I.C 
> 3—1034 P. 413. Porchaser of property 

!v°*» t0 7 th ° ‘ locrP0 in n rt ‘ nt 8uit is bound 

from P T°°- „ 54 1004 • Transferee 

jrom r f) urt auction-purchaser. 36 L.W. 844 

m versa] donoei of judgment-debtor is his 
representative. 1930 O. 268=7 O.W V 
‘M • Whether Receiver in insolvency o 
judgment-debtor is or is not representativ 


purchaser from the decree-holder auction- 
purchaser is not a representative of the 
decree-holder qua decree-holder. 64 I.C. 
68; see 1930 C. 586; 43 C.W.N. 1091; 
1939 Mad. 944= (1939) 2 M.L.J. 415. A 
transferee of the interest of a party before 
a decree is passed against him or in liis 
favour is not a representative of that party 
within the meaning of section 47. Where 
a Hindu widow pending a suit against her 
by a creditor of her husband to recover 
the debt from the estate in his hands, sur- 
renders, the entire estate in favour of her 
daughters and a decree is subsequently 
passed against the widow, the daughters uto 
not the representatives of the widow within 
the meaning of .section 47, so as to bar a 
&uit by them for a declaration that the pro- 
perty is not' liable to attachment and sale 
in execution of the decree against the 
widow. 41 Bom.L.R. 1007=A.I.R. 1939 
Bom. 496. Purchaser of entire occupancy 
holding at. a certificate sale under Public 
Demands Recovery Act for arrears of rent 
is not representative of occupancy tenant. 
15 P. 414=17 P.L.T. 650=165 I.C. 574 
— 1936 P. 561. Where person impleaded 
in mortgage suit as attaching creditor of 
mortgaged property died, and no steps were 
taken to implead his legal representatives, 

’ - v c:,nn °t be added in execution proceed- 
ings. 159 I.C. 1073=1936 P. 110. Be- 
namidar for a party is not his representa- 
tive within section 47. 44 B. 352; 46 I.C. 

1 48; 18 C.W.N. 184. That a recognised 
transferee decree-holder was only a benami- 
dar could not be pleaded. 48 M. 553=48 
M.L.J. 419. But after thoj death of the 
benamidar transferee decree-holder, tlie real 
owner will be entitled to plead in execution 
his right. 51 M. 219=53 M.L.J. 568. 
1931 R. 24; 55 C.L.J. 82; see also 1937 
Oudh 365. An interim receiver making an 
application under section 52, Provincial. 
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Insolvency Act, cannot be said to represent 
the judgment-debtor and the order passed 
on such an application cannot, be treated as 
falling within section 47, or as amounting 
to a decree within the meaning of the Code 
and is therefore not appealable. 56 M. 453 
= 141 I.C. 817=1933 M. 152=64 M.L.J. 
119. No hard and fast rule can bo laid 
down regarding the position of the receiver 
in insolvency in whom the estate of a judg- 
ment debtor has vested. The facts of each 
ease have to be taken into consideration in 
order to find out whether the Official Receiver 
is a representative of the judgment-debtor 
or not. Where the Official Receiver 
objects to an attachment contending that 
nil the property of the insolvent judgment- 
debtor had vested in him with effect from 
the date of the insolvency petition, he is in 
tin* position of a third party objecting to 
attachment, under O. 21, r. 58, and when 
his objection is disallowed, he has no right 
of appeal but has the right, of filing a suit 
under O. 21, r. 63, 52 L.W. SI 0—104 1 

Mad. 262= (1940) 2 M.L.J. 860. Official 
Receiver in insolvency cannot be regarded 
merely as the representative of the creditors, 
lie represent* t.ho insolvent and the debtor’s 
interest in the properties of his estate 
devolves on him. Where in execution of a 
decree against certain insolvent debtors, 
properties belonging to them are sold with- 
out impleading the Official Receiver or serv- 
ing a notice on him under O. 21, r. 22. an 
application by the Official Receiver to have 
the sale set aside on the ground of non- 
observance of O. 21, r. 22, falls under 
section 47. The dispute being one be- 
tween the decree- holder and tlioi representa- 
tive of the judgment debtors, section 47 has- 
full application and an appeal therefore lies 
against an order rejecting the application of 
the Official Receiver. 53 L.W. 408= (1041 ) 

1 M.L.J. 569. Person appointed by Court 
under section 37, Provincial Insolvency Act 
and vested with property on annulment of 
adjudication is not representative of the 
insolvent. 40 C.W.N. 1229=1936 C. 573. 

A liquidator is not a representative oft the 
judgment-debtor within the meaning of 
seetion 47. 148 I.C. 714=1934 N. 207. 
Sro nho 1930 X. 199 . Ho also a Receiver 
of Estate of judgment-debtor. 30 S.L.R. 
288. Section 47 should be con- 

strued libtrally. A decree-holder purchas- 
ing the property sold in execution of his 
decree with the permission of the Court re- 
tains his character of a party to the suit and 
onntinhea to bo a party to the suit till the 
delivery of possession to him of the pro- 
perty purchased by him and if any question 
is raised by the judgment -debtor at the- timo 
of delivery of possession relating to the 
nature of the rights purchased and resist- 
ance to delivery of possession is offered, the 
question will be one relating to tho execu- 


tion, discharge and satisfaction of the de- 
cree, arising between the parties to the 
suit and falling under section 47 
ami an appeal would lie from an order 
passed in relation to the question. The 
ease is not governed by O. 21, r. 103. 177 
I.C. 643=A . I . R . 1938 Nag. 212. 

Auction purchaser, stranger ip repre- 
sentative.— Sec 41 Mad. 403 (P.C.). The 
rulings on the question whether purchaser is 
a representative within the meaning of this 
section and if so whether of tho iudgmont- 
d-ditoi or of the decree holder or of both, are 
conflicting in the different High Courts, and 
sometimes in the same High Court also. The 
various rulings on the point are collected 
hereunder: — (A) The stranger auction-pur- 
chaser in execution of simple money-decree 
i.t n representative of the judqmcnidcbtor 
24 C. 62=1 C.W.N. 36 (F.H.); 32 C. 
1031=9 C.W.N. 824; 11 C.W.N. 495; 13 
C.W.N. 98; 32 C. 332; 26 A. 447 (F.B.); 
28 A. 337; 53 L.W. 27=(1941) 1 M.L.J. 
4.. (F.P.); 1937 Lali . 347; 1937 Nag. 59; 
27 A. 155; 29 A. 275; 30 A. 379; 43 M. 
107=54 I.C. 209=38 M.L.J. 32 (F.B.); 
12 L.W. 350=59 T.C. 894; 11 L.W. 349 
=38 M.L.J. 441; 20 L.W. 864=47 M.L. 

J. 720=84 T.C 265; 1 S.L.R. 158; 17 S. 
L.R . 73=80- T.C. 1002=1924 S. 101; 72 
I.t . 862=1924 P. 367. (But see control 

2 Pat.L.J. 361=39 I.C. 763; 14 O.C. 89 
= 10 I.C. 722; 3 Luck. 719=1928 O. 442. 
But see contra 5 Oudh L.J. 551=48 I.C. 
39; 2 Oudh L.J. 57=27 T.C. 570; 68 I.C. 
693=1922 N. 189. But see contra 68 I.C. 
429=1923 N. 161 (2). lh is a rtprcsrn - 
tative of the decree-hold* r, 91 T.C. 218 = 
1926 N. 68; 79 T.C. 636=20 N.L.R. 170 
= 1924 N. 328. lie is not representative of 
either the decree-holder or judgment-debtor. 

25 Bom. L.R. 147 = 72 I.C. 256=1923 B. 
214; 44 B. 451=22 Bom. L. R. 759 

=57 T.C. 440; 42 B. 411=20 Bom. L.R. 

R. 495=46 T.C. 113; 25 B. 631; 79 I. 

C. 57=1925 L. 176; 49 T.C. 140 (L.) ; 4 
Bur.L.T. 28=9 T.C. 472; 3 Bur.L.T. 5= 

3 T.C. 713. (B) In the rase of mortgage 

decree, strangtr auction purchaser is repre- 
sentative of both mortgagor and mortgagee, 

14 A. 488=20 A. L.J. 337=67 I.C. 29= 
1022 A. 405; 24 A. L.J. 510=96 T.C. 137 
= 1926 A. 457; 16 M. 121; 20 B. 390; 59 
C. 117=35 C.W.N. 877=1932 C. 126. 

Hut see contra, 12 O.C. 45=2 T.C. 57; 14 
L.W. 92=63 T.C. 200=41 M.L.J. 120; 

134 I.C. 1 = 1931 A. 466 (F.B.). Whether 
he is to hr deemed representative of drerec- 
holejcr e,r judgment-debtor depends upon the 
■nature of the dispute. See 26 A. 447; 27 
A. 155. (C) In the rase of deeree-hotdrr 

auction- purchaser, he retains his character of 
a parti / to the suit, 3 Luck. 182=110 I.C. 
83=7928 O. 199 (F.B.); 31 O. 737; 27 
C. 34; 1938 Nag. 212; 53 C. 781=30 C. 
W.N. 649=1926 C. 798; 97 I.C. 697=1927 
C. 57; 44 I.C. 503; 978 (Nag.); 18 S.L. 
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R. 34; 78 l.C. 930=1925 S. 171; 21 M. 
416=8 M.L.J. 54; 25 M. 529=12 M.L.J. 
1; 26 M. 740=13 M.L.J. 237; 28 M. 87= 
14 M.L.J. 474; 28 M.L.J. 642; 23 L.W. 
744=69 l.C. 657=1926 M. 857=51 M.L.J. 
126; 41 M. 403=22 C.W.N. 553=44 l.C. 
855=34 M.L.J. 463 (P.C.). But see 

contra 31 A. 82=6 A.L.J. 71; 47 A. 304 
=22 AL.J. 1119=84 l.C. 746; 50 A. 670 
=26 A.L.J. 498=1928 A. 368; 50 A. 
686=26 A.L.J. 716=1928 A. 363; 45 A. 96; 
44 B. 352=22 Bom.L.R. 296=56 l.C. 
349; 44 B. 977=22 Bom.L.R. 1101=59 I. 
C. 366; 120 l.C. 593=1930 L. 363; 8 P. 
R. 1918=44 l.C. 169; 53 l.C. 460 (Lali.); 
1 Pat.L.J 232=20 C.W.N. 829=35 l.C. 
468; 9 Pat. 775=11 Pat.L.T. 331=1930 
P. 311; 10 P. 670=12 Pat.L.T. 423= 
1931 P. 241 (F.B. ) . See however 4 P. 
726; 1938 Rang, 250. See also notes under 
heading l Delivery of properties sold in execu- 
tion, questions relating to. 

Objection to Attachment, (Questions 
BEL. vriNO to. — Objection by the judgment- 
debtor that the property is not saleable 
comes under the section. 19 B. 328; 27 C. 
187. See also 66 C.L.J. 57 = 1937 All. 97; 
1939 Cal. 113 = 42 C.W.N. 87. Also un ob- 
jection on the ground of want of saleable 
interest. 1 O.W.N. 857. Se t also 76 l.C. 
310. The question whether the property at- 
tached before judgment is attachable or not 
can be raised in a proceeding under section 
47._ 58 C.L.J. 289 = 37 C.W.N. 978 = 1933 C. 
757. Where property i 8 claimed not under 
or in execution of a decree, but the claim 
is for delivery of property on the ground 
that the decree is not binding on the claim- 
ant the question Ls one that cannot be tried 
in execution, and therefore section 47 has no 
application. 1937 Mad. 268. An ob- 
jection by the judgment-debtor to an attach- 
ment of property in his possession on the 
ground that he is in possession as a shebait 
of a deity falls under O. 21, rr. 58 and 60 
and not under section 47. 39 C. 298 (F.B); 
12 l.C. 411; 42 C. 440. But se e oonfra l 
Luck. 145. So also an objection that the 
property sought to be attached is wakf pro- 
perty. * 3 Pat.L.T. 432 = 67 l.C. 438. See 
also 23 M. 195; 23 B. 237; 31 M. 125. An 
objection by the legnl representative of a 
deceased judgment-debtor that tho property 
attached is his own falls under section 47 and 
not under O. 21, r. 58. 3 Pat.L.T. 613 

= 68 l.C. 369; 28 A. 51; 26 M. 501; 27 C. 
34; 34 B. 540; 2 R. 168; also 54 C. 1064; 
5 R. 659; 100 T.C. 786=28 Punj.L.R. 121; 
1935 A.W.lt. 39 = 1935 A.L.J. 74; 1929 O. 
21; 53 B. 46; 60 C.L.J. 251; 58 B. 513 = 
36 Bom.L.R. 608 = 1934 B. 296; 151 IC 
227 = 1934 R. 127; 1934 P. 188; 158 l.C. 410 
— 1935 M. 923. Where a person was added 
as legal representative and ho objected to 
a certain attachment ns being a legatee, the 
question falls under the section. 5 R. 393* 
1931 R. 314. See, however. 9 R. 305. But 
where tho legal representative sets up titlo 
on behalf of a third person, the ease does 

C. C. M. — 61 


not fall within section 47. 31 l.C. 393 (M.); 
23 M. 195; 23 B. 237; 31 M 125; 39 C. 
298; 15 l.C. 353; 1930 N. 293. But see 07 
M.L.J. 317 = 152 l.C. 293 = 1934 M. 621. (Ob- 
jection by son that a certain sum of money 
should not bo attached in execution of a de- 
cree against him for his father’s debt on tho 
ground that it was trust money in which he 
had a beneficial interest). Objection by a 
member of a tarwad that a property attach- 
ed in execution of a decree passed against *i 
knrnuvum of a tarwad in his rapresentative 
capacity does not belong to the tarwad but 
to a separate tarazhi to which tin* claimant 
belonged could not be enquired into under 
this section. 51 M. 46 = 53 M.L.J. 824 (F.B.) 
overruling 30 M. 512 and 24 M. 658. If two 
persons one of whom is a party to tin* suit 
and one not a party, prefer a Claim under O. 
21, r. 58, the party to the suit must proceed 
by way of appeal by virtue of section 47 and 
the non-party by way of suit by virtue of O. 
21, r. 63. 57 M. 822 = 1934 M. 435 (1) = 67 
M.L.J. 36. Where objection is wrongly filed 
under O. 21, r. 58 instead of under section 
47, and order is passed, suit under O. 21, 
r. 63 i 8 barred. 1935 A.L.J. 74 = 1935 A 183. 
See also I.L.R. (1939) All. 354 = 1939 A.L.J. 
221 = 1939 A. 264; 7 B.R. 148; 194 l.C. 45; 
(1940) 2 M.D.J. 305. 

Setting aside of Execution Sale, Ques- 
tions relating to. — The question of the 
validity or otherwise of a sale held in exe- 
cution of a decree Ls one relating to execu- 
tion arising between parties to the suit. 13 
l.C. 133 = 1912 M.W.N. 44; 1928 R. 215 = 
144 l.C. 679; I.L.R. (1940) Cal. 334 = 72 C. 
L.J. 66. The fact that the auction-purchaser 
is interested in the result, doe 8 not matter. 
19 C. 683. Se e also 34 M. 417; 34 B. 546. 
Section 47 applies to a case where tho ques- 
tion raised concerns the auction-purcTiaser as 
well as parties to the suit, e.g., an application 
to set aside the sale for irregularity . 41 M. 
403 34 M.L.J. 463 (P.C.). See also 150 1. 
C. 611 = 1934 N. 21. But see 149 l.C. 445 = 
35 P.L.R. 375 — 1934 L. 508, holding that pro- 
ceedings for setting aside a sale are not pro- 
ceedings in execution. Se e also 151 TC 
244 — 1934 A.L.J. 859 = 1934 A. 314* 
43 C.W.N. 419 = 1939 Cal. 334. An 
order made under O. 21, r. 97 between 

the decree-holder-auction-purchaser and 

another person who hnd been impleaded as 
a defendant in the suit is appealable because 
the dispute come s under section 47. 150 T. 

C. 313 — 38 C.W.N. 497 = 1934 C. 541. A 
petition objecting to the whole execution 
procedure in a case and not merely to the 
actual irregularity in conducting or publish- 
ing the sale may be dealt with under section 
47 and is not fettered by the 30 days’ rule 
for presentation under 6. 21, r. 90. 37 T. 

C. 827=10 Bur.L.T. 249. See also 145 l.C. 
113 — 1933 L. 570 as to limitation. Where 
property claimed by a person in his personal 
capacity is sold in execution of a decree to 
which he was a party in a representative 
capacity, he can apply under section 47 to 
have the sale set aside and a separate suit will 
he barred by that seel '.on. 46 l.C. 458 = 
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27 C.L.J. 572; 1931 R. 314. 8e e also 38 
(J.W.N. 90(3 ; 151 I.C. 227 = 1934 R. 127. 
following 2 R. 168. An application to net 
aside an execution sale as illegal falls under 
section 47. 22 A.L.J. 413. So also an appli- 
cation on the ground of want of notice under 

0. 21, r. 22. 5 Pat.L.T. 61, See also 142 

1. C. 658 = 1933 M. 224; or suppression of 

processes. 27 C.L.J 528. Where an execu- 
tion sale is challenged o n the ground that 
no notice was issued under O. 21. r. 22. 
but the Court finds, that no such notice 
was necessary the order is not one under 
section 47. 2 P. 916. Where notice under 

O. 21, r. 22 ^ is held necessary but was not 
issued, sec 7 R. 110. A sale in execution 
of property which is subsequently found 
not to belong to the judgment-debtor i 3 not 
void. The only course open to a decree- 
holder purchaser in such a case is to apply 
under O. 21, r. 91 to have the sale set aside. 
If that remedy is barred by limitation, he 
loses his remedy altogether. ' The sale can- 
not be set aside by any other means, and if 
the sale stands, the order recording satisfac- 
tion of the decree also stands and cannot bo 
set aside by the executing Court. 41 L.W. 
422 = 1935 M. 340. An order on an objection 
that- the properties could n<>t be sold subject 
to encumbrances as notified in the sale pro- 
clamation is one relating to execution with- 
in section 47. 72 I.C. 860. An order on an 

application by a judgment-debtor objecting 
to the salo of certain property falls' under 
section 47. 31 I.C. 102 (M.). Such an order 
is appealable. 17 A.L.J. 802. So also an 
order declining to proceed with execution 
for the sale of the property, in view of 
section 63. 26 C.L.J. 42 = 42 I.C. 466. So 
also where it is objected that the property 
sold is not liable to attachment and sale 
under section 60. 6 A. 448; S A. 146; 34 M. 
417; 34 B. 546; 148 I.C. 200 = 1934 N 28. 
Sfr also 46 L.W. 544 = 1937 Mad. 918. The 
objection may be made even after sale and 
before confirmation. 158 T.C. 202 = 1935 A. 

L..T. 1137=1935 A. 1016; also where it is 
jiUegcd that before sale the decree was ad 
justed and that consoquentlv the sale was 
illegal. 22 A. 86. See also '. 33 C.W.N. 795 
— 1929 C. 3/4 (F.B.). So also an objection 
that certain lands sold in execution are not 
saleable being inam lands. 1935 N. 30; 31 

N. L.R. 217 — 156 T.f\ 99. The section, bow 
ever, does not bar a suit to set aside a do 
croc and execution sale thereunder as having 
been obtained by fraud. 42 C. 244 = 27 M. 
L..T. 100 (P.O.). Sec also 24 C. 695; 26 C. 
320; 27 C. 197; or ns having been a nullity, 
the legal representative of the deceased de- 
fendant not having been brought on record. 
21 A. 310. Sec also 148 T.C. 418=1034 O. 
167. The proper remedy for a plaintiff to 
set aside a sale held in contravention of 

O. 34, r. 14 is by an application under 
section 47 and not by a separate suit. 45 B. 
174. But an order setting aside confirma- 
tion of sale doe» not fall under the section. 
TOO l.c. 800 = 1927 L. 337. Where a mort- 
gage decree is not passed iu accordance with 


law but the properties aro purchased by the 
mortgagee in execution sale, the sale i s not 
void but irregular. The remedy of the ag- 
grieved party Is to apply under the section 
before confirmation of the sale and not hv 
a subsequent suit for redemption treating 
the execution sale as void. 41 M. 403 = 34 

M.L.J. 463 (P.C.). An application by a 
receiver of an insolvent’s estate to annul a 
sale on the ground of a prior adjudication 
of the debtor is one under section 47 to which 
~L r - >s not applicable and hence a 
second appeal lies to (lie High Court. 30 
M.L.J. 611. See also 1 it. 533. An ob- 
jection by a Hindu widow who is a party to 
(he suit to the sale of a certain house with- 
out reserving rooms for her residence, can 
be inquired only under section 47 and not by 
a separate suit. 19 I.C. 926 (2) (Punj.). 

Delivery of Property sold in Execution, 
Questions as to. — Proceedings as to deli- 
very of possession of property sold in execu- 
tion where the auction-purchaser is a stran- 
ger arc not covered hv the section. 14 C. 
644; 31 M. 17 7; 53 L.W. 27=(1941) 1 M.L. 
T- 45 (F.B.). See 177 I. C. 692. Arc 
alto cases cited under the heading “AUCTION- 
PURCHASER WHETHER A REPRESENTATIVE OK A 

Party”. Where on an application for re- 
moval of obstruction to delivery, applicant is 
referred by the final order to a suit, a sub- 
sequent suit is maintainable and S. 47 can- 
not be pleaded in bar. 69 M.L.J. 139. 
Where the dccrcc-hohlcr is biinsclf the auc- 
tion-purchaser. the question is one relating 
to execution, arising between the parties to 
the suit, the decree-holder not ceasing to he 
a partv hv becoming the auction-purchaser. 

35 B. 452; 10 P. 670; 27 C. 34; 31 C. 737; 
31 A. 82; 26 M. 740; 13 M. 504; 25 M. 
529; 39 M.L. I. 603 ; 38 P.L.R. 621; 10 
I.C. 51=13 C.L.T. 467; 44 I.C. 563; 78 
T.C. 930 overruling 35 B. 452; 1935 N. 30. 
Bui frr 48 B. 550; 5 O.W.N. 108=1928 
O. 199 (F.TL ) (Contra). Questions relat- 
ing to the possession of property after sale 
has taken place arc not questions connected 
with the execution, etc., of a decree within 
S. 47 and a separate suit for recovery of pos- 
session l»v the decree-holder auction-pur- 
chaser is not barred. 33 T.C. 367; 3 Pat. 

L. L 571; 48 B. 550; 53 T.C. 460; 10 P. 

670; 1929 P. 559; 1931 P. 296 (Partition 
suit). Even if they arc questions relating 
to execution, the decree-holder cannot he 
treated as a party to the suit after he has 
become the purchaser. 31 A. 82; 6 C.L.J. 
749. .SVr also 49 I. C. 137=29 C. L. L 
48; 4 Pat.L.J. 716. The question of deli- 
very of possession arising between the dc- 
cree-lioldcr and defendant apainst whom no 
relief is granted is one under S. 47. 2 

M. L.J. 629. A suit for possession lies by 

the decree-holder auction-purchaser who i' 
resisted in obtaining possession of the pro- 
perty by the judgment-debtor as well as by 
a third person claiming to have an interest 
in the property. 44 B. 977. But see 2 

N. L.R. 250.’ A suit lies by a dccrcc- 
holdcr who purchases his judgment-debtors 
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rights in joint property, for partition against 
the judgment-debtor and other co-owners. 

28 M.L.J. 642; 1 L. 134; 1927 M. 955. 
Where the decree was for klias possession of 
lands jointly owned with the defendants, a 
separate suit for partition and possession 
would be barred. 54 C. 524. Where, after 
sale of the properties in execution of a mort- 
gage decree, a puisne mortgagee who had 
been impleaded as one of the defendants in 
the suit applied to the executing Court that 
he had certain rights in the property by- 
way of easement and as co-sharer and that 
therefore the possession of the property 
should not be given, held, the application 
was one under S. 47 and not under O. 21, 
R. 100. 144 I.C. 472=38 L.W. 199=1933 

M. 569. A plaintiff who was obtained a 
decree for possession on the basis of a lease 
and obtained delivery through Court, can- 
not bring a second suit in respect of the same 
property praying for demolition of a build- 
ing which had been built during the period 
of the lease. S. 47 applies to such a case 
and bars a separate suit. The fact that 
another person, the son of the judgment- 
debtor has been impleaded to the subsequent 
suit does not remove the bar, unless he has 
got a separate cause of action against that 
person. 155 I.C. 268=1935 P. 222. 

Adjustment out of Court, Questions 
relating to. — Sec 1940 A.L.J. 301=1940 
All. 270; 1938 Pat. 41. An applica- 
tion for certifying payments made out of 
Court falls under S. 47. 1 P. 644. O. 21, 

R. 2 does not limit the operation of S. 47. 

1 Bur.L.J. 43=70 I.C. 859. Uncertified 
payment — Suit for recovery of — After satis- 
faction of decree — S. 47 no bar. 7 R. 310; 
but not where such application is barred by 
time. 25 I.C. 884. Application by judg- 
ment-debtor to have sale set aside on ground 
of satisfaction of decree by- uncertified pay- 
ment by another judgment-debtor is govern- 
ed by Q. 21, R. 2 and Art. 174, Limitation 
Act. If application is barred, he cannot in- 
voke S. 47. 15 P. 422=17 P.L.T. 195= 

162 I.C. 849=1936 P. 270. S. 47 bars a 
suit for a declaration that a decree is satis- 
fied. 3 L. 319; 36 I.C. 988= 31 M.L.J. 
429; 21 C. 437; 15 M. 302; 31 C. 480; 1933 
L. 1051; 157 I.C. 814=1935 R. 225. The 
question of decree-holder’s fraud in not cer- 
tifying the payment and holding a sale after 
satisfaction did not fall under O. 21, R. 90 
but under S. 47. 10 I.C. 625; 30 C.L.J. 

248 ; 41 A. 443. An application purporting 
to be under S. 151 and O. 47, R. 1, to set 
aside an order entering full satisfaction of the 
decree on the ground of fraud is essentially 
one under S. 47 relating to the discharge of 
the decree. 148 I.C. 549=1934 P. 202; 167 
I.C. 401=1937 Oudh 298=1937 O. W.N. 231. 
Though order recording full satisfaction 
might be reviewed by the Judge who passed 
it, the question whether the petition of adjust- 
tnmt and the order thereon correctly repre- 
sented the intention of the parties is not one 
tlie determination of which falls under S. 


47. So, a suit for rectification of a petition 
for adjustment of a decree and the order 
thereon, on the ground that the same did not 
correctly represent the agreement of the par- 
ties and that the decree had been recorded by 
mistake is not barred by S. 47. 39 C.W.N. 

966. See also 40 P.L.R. 569=1938 Lah. 
214. Agreement by decree-holder limiting 
methods of execution, if can be recognized 
by* executing Court. 154 I.C. 292=1935 A. 
364. Sec also (1939) 1 M.L.J. 473=1939 
Mad. 499=49 L.W. 360. Where after a 
decree for possession of a share in an estate, 
specific lands have been allotted in lieu of the 
share in partition proceedings, an enquiry as 
to what are those lands is one relating to 
execution of the decree. 1 P. 378=43 M. 
L.J. 124 (P.C.). Sec. also 2 P.L.J. 496. 
Where after attachment of property decree 
was adjusted but not certified, and property 
was mortgaged to another in a suit on mort- 
gage, S. 47 would not bar the trial Court 
from recognizing the adjustment. 19 N.L. 
T. 175. Revival of application once struck 
off. 1940 A.L.J. 301=1940 All. 270 and 
notes under S. 48. 

Cases where separate Suit will lie. — 
That which in reality forms the basis of an 
independent suit cannot be introduced as a 
question to be tried in execution proceedings. 
1 P. 581=43 M.L.J. 589 (P.C. ) ; 49 A. 379; 
1929 A. 252=115 I.C. 462. See also 1940 
N. 336. When a person comes to Court 
in execution proceedings as the legal repre- 
sentative of a deceased party, he cannot ques- 
tion the decree which has been passed. If 
the decree concerns property in which he 
claims an interest, the decree will not be 
binding upon him unless he was a party to the 
suit. If he was not a party to the suit or 
if he had been dismissed from the suit his 
rights would be entirely- unaffected and he 
would be in a position to enforce them in a 
suit instituted by him for that purpose. He 
is not compelled to have his own claims to 
the property decided in execution proceed- 
ings. 54 L.W. 448= (1941) 2 M.L.J. 622 
(F.B.). An objection to execution on the 
ground that the decree is invalid being collu- 
sive, can be tried only in a regular suit and 
not in execution under S. 47. 22 B. 475* 

27 M. 118; 28_M. 26; 30 M. 26; 32 C. 265 | 
21 A. 2/7 (356) ; 54 M. 184. So also the 
question whether a decree was obtained by 
fraud or collusion. 38 M. 221. See also 
9 M. 80; 23 C. 639; 38 M. 1076. A pre- 
decree compromise which is not embodied in 
decree cannot be pleaded in execution, but 
separate suit for declaration of rights on 
basis of the compromise is maintainable. 39 
P-L.R. 29=1937 Lah. 89. See also 54 L. 
W. 157; 1939 A. M.L.J. 21; I.L.R. (1941) 
Kar. 227; 43 C.W.N. 1007=70 C.L.J. 286. 
W here after the assignee of the decree had 
received the entire decretal amount, the de- 
cree-holder also realised the decretal amount 
from the judgment-debtor who was thus 
made to pay the same sum twice over, a 
suit by the judgment-debtor claiming refund 
of the extra amount realized from him is not 
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barred under S. 47 (1). 18 Lah. 162=39 

P. L. R. 904=1937 Lah. 465. Where 
a decree merely declares the joint liability 
of the plaintiff and the defendant in respect 
of a certain debt without any direction for 
payment of any sum of money by the one to 
the other, it is incapable of execution. S. 
47 is no bar in such a case to a fresh suit 
between the parties to work out their rights. 
64 C.L.J. 55. Cross-suits — Agreement to 
take decrees for equal amounts and to set- 
off each against other and to refrain from 
execution — Decrees passed accordingly— Sub- 
sequent execution bv one party — Suit by 
other for damages not barred. (1939) 1 M. 
L.J. 473=1939 Mad. 499=49 L.W. 360. A 

separate suit will lie where the existence of the 
decree itself is denied J 1931 A. 490 (F.B.)l ; 
or where the jurisdiction of the Court pass- 
ing the decree is questioned. (1932 L. 601). 
Where the final decree was passed after 
death of the defendant and without substi- 
tution of heirs, the real question at issue is 
the validity and not the satisfaction of the 
decree and it can properly be raised in an 
independent suit by the legal representatives 
of the deceased defendant who seek to set 
aside the final decree and the sale in execu- 
tion. The mere fact that their interests 
were technically represented by an adminis- 
trator in execution proceedings cannot pre- 
judice them. 39 C.W.N. 1284. S. 47 
docs not bar a suit by a person against whom 
a decree has been passed at a time when he 
was suffering from unsoundness of mind, to 
set aside the decree. 50 I.C. 109=17 A.L. 
J. 257. Where property is claimed not 
under or in execution of a decree, but the 
claim is for delivery of property on the 
ground that the decree is not binding on the 
claimant the question is one that cannot be 
tried in execution, and therefore S. 47 has 
no application. 1937 M. 268. Where a de- 
cree-holder under a bona fide mistake 
brought to sale in execution some of his own 
properties, the remedy is only by a suit under 
O. 21, R. 103 and not by an application 
under S. 47. 15 L. W. 272=1922 M. 63. 

Contra 116 I.C. 634. A suit will lie against 
the auction-purchaser for recovery of pro- 
perty sold in execution of a decree, in which 
the judgment-debtor has no interest. 75 I.C. 
238. But r<v 1929 M.W.N. 811 = 123 I.C. 12 
= 1930 M. 12. Prior proceeding for recovery 
of debt — Question of pledge not in issue — S. 
47 not a bar to subsequent suit for redemp- 
tion by pledge. 30 L.W. 898=1930 M. 36. 
Where the creditor seeks his remedy against 
the trustee personally the trustee’s right to 
indemnity from out of the trust estate should 
be pleaded in the same suit or in a different 
suit. The question cannot be investigated in 
execution. 60 C. 801=1933 C. 668. See 
also 42 C.W.N. 1131=1938 Cal. 818. A 
suit by the decree-holder for declaration that 
the assets of the deceased debtor are liable 
to attachment and sale in execution of the 
decree, when objections arc allowed under 


O. 21, R. 58 is not barred by the section. 
71 I.C. 1012=19 23 A. 292. .SVc also 1940 
Sind 191 . So also where it is claimed that 
the decree passed against a Hindu widow is 
not binding on the reversionary inheritance. 
30 M. 402; I.L.R. 1940 M. 123=1939 M. 867 
(Hindu father and son). Where a decree isof 
a purely declaratory nature, a separate suit 
will lie to enforce the rights declared by sucli 
a decree. 22 B. 267. See also 18 N.L.T. 
110; 39 C.W.N. 725; 64 C.L.J. 55. Suit 
to declare title to decree is not barred by 
section 47. 1931 R. 24. So also a suit 

will lie by a mortgagee decree-holder 
auction-purchaser. I.L.R. (1941) Lah. 91 
= 1940 Lah. 230. Nrc also 44 C.W.N. 827; 
41 P.L.R. 546=1939 Lah. 211. Where a 
compromise mortgage decree allowed the 
relationship of mortgagor and mortgagee to 
continue and provided execution as the sole 
remedy, the provision as to execution was 
only a clog on the equity of redemption and 
a suit for redemption is not barred under 
the section. 31 L.W. 44=1930 M. 305. 
Where in a suit by the prior mortgagee im- 
pleading the puisne mortgagee as party, the 
decree docs not provide for the working out 
of the rights of the puisne mortgagee, he 
can enforce his mortgage by a suit of his 
own, unaffected bv section 47. 49 I.C. 466 

= 1918 M.W.N. '902. Sec also 42 M. 90. 
An alleged agreement between the prior 
mortgagee decree-holder and a third party 
who purchased the property in execution of 
a decree on a subsequent mortgage, subject 
to the prior mortgage decree, by which the 
former consented to be paid off by the latter 
and not to execute his decree is not a ques- 
tion falling under section 47 but could only 
be gone into in independent proceedings. 

145 I.C. 528=38 L.W. 728=1933 M. 838 
following 57 C. 403 (F.B.). See also 1938 
Pesh. 12=174 I.C. 295. Where a puisne 
mortgagee impleaded a prior mortgagee 
decree-holder and obtained a decree, then the 
prior mortgagee purchased the property in 
execution of his own decree and objected to 
the sale by the puisne mortgagee, the order 
on the puisne mortgagee's application is not 
appealable. 99 I.C. 658=1927 M. 431. 
Question of priority of prior mortgagee can- 
not be gone into in execution of decree on 
later mortgage. 1930 A. 826 (2)=1930 A. 

L. J. 1135. In a mortgage suit where some 
of the defendants claimed paramount title 
(occupancv rights), the matter cannot be 
decided in the suit, and section 47 would not 
bar the question being raised in subsequent 
suit. 1936 M. 733; 41 P.L.R. 533=1 938 
Lah. 178. The bar of section 47 can only 
apply to cases where there is .a duty rai ^ 
the question in the earlier proceedings. 
1936 M. 733. But see 71 M.L.J. 511= 936 

M. 675. Where persons who have obtained 
a decree for possession Ret possession wit i- 
out execution and arc subsequently disposscs- 
sc, I, they arc entitled to sue for possession. 
The fact that they did not execute their 
decree does not debar them from suing for 
possession, as under section 47, it is not 
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necessary for them to seek possession 
through execution, when they are already in 
possession. 1941 A.W.R. (Rev. 77 
1941 O.W.N. 1014. A dispute as to posses- 
sion between rival auction-purchasers ot the 
same property in execution of different 
decrees does not fall within the scope ot 
section 47. 49 I.C. ( 09=9 L W 81 But 
sec 56 M. 909=6o M.L.J. 407=1933 M. 
780 Where two decree-holders are proceed- 
ing in execution against the same property 
and the claim for priority made by one is 
disallowed by the executing Court, the deci- 
sion does not bar a regular suit by such 
decree-holder for establishing his priority. 

150 I.C. 964=1934 L. 478. The question 
of priority as between rival heirs claiming 
to be entitled to execute the decree by right 
of succession can be decided in execution 
proceedings under section 47. 59 B. 417= 

37 Bom.L.R. 150=1935 B. 298. Section 47 
is a bar to a regular suit if the object of that 
suit is to decide a question between a decree- 
holdcr-purchaser and the judgment-debtor. 
But wliero the object of the suit i« to settle 
disputo between decree-holder-purchaser and 
persons other than the judgment -debtor, sec- 
tion 47 cannot be a bar, and it is no objec- 
tion to say that there was no delivery under 
O. 21, r. 96. 1936 M. 733. A suit lies for 

contribution by one judgment-debtor against 
another, for his share of the decree debt, the 
whole of which has been levied in execution 
from him. 18 A. 106. Decree-holder auction- 
purchaser omitting to take possession through 
Court — His transferee suing judgment-debtor 
for possession — Application or suit as remedy 
— Limitation. 1930 G. 586. Decree-holder 
purchaser omitting to apply under O. 21, 
r. 91 within limitation — Subsequent appli- 
cation for realisation of purchase-money in 
execution of original decree — If competent. 
1935 A.L.J. 474 = 1935 A. 910. Suit 
by decree-holder auction-purchaser (10 P. 
670) or by the purchaser of an undivided 
interest (1931 M.W.N. 1176) for posses- 
sion of the properties is not barred. So 
also a suit for kha.y possession by the plain- 
tiff against his co-sharer landlord on the 
ground that he had purchased the tenancy in 
Court auction in a suit for rent against the 
tenant in which the co-sharer landlord also 
was a party. 60 C. 1401 = 149 T.C. 11 = 1934 
G. 277. Tf the profits are not ascertained, 
a fresh suit to ascertain their amount is 
maintainable. 33 I.C. 83. Ascertainment 
of mesne profits is a matter to bo decided 
in .suit and not in execution. 12 Pat.L.T. 
127 = 1931 P. 1. Section 47 is no bar to a 
suit for actual possession by a purchaser who 
obtained symbolical delivery after confirma- 
tion of the execution sale.’ 20 CAV.N 675 
= 23 C.L..T. 587 (26 M. 740, Diss.). See 
oImo I.L.R. 1939 L. 295=1939 Lah. 211. Nor 
t( » a suit by purchaser who was dispossessed 
by judgment-debtor after conclusion of exe- 
cution proceedings. 164 I.C. 260 = 1936 R. 
298. Ab to when execution proceedings ter- 
minate, see 1930 Posh. 85. A suit by the 
decree-holder for rectification of a petition 


of adjustment, in which a mistake has crept 
in and upon which an order recording satis- 
faction of the decree lias been passed, is 
maintainable and not barred by the provisions 
of section 47. 165 I.C. 756 = 40 CAV.N. 914 
= 1936 C. 400. A decree-holder-purchaser 
cannot of course institute a suit for recovery 
of possession from the judgment-debtor or 
some ono who stands in the shoes of the 
judgment-debtor, and his remedy is confined 
to three years. But where tlie property 
sold in execution has been held by a tenant 
under the judgment-debtor from before the 
date of attachment of the property in exe- 
cution, and subsequent to the sale the tenant 
surrenders the property to the judgment- 
debtor who again leases it to another, the 
decree-holder purchaser who has not obtain- 
ed either actual or symbolical possession after 
the execution sale, or his assignee can main- 
tain a suit for possession against the judg- 
ment-debtor and his tenant. Section 47 does 
not bar such a suit, because the judgment- 
debtor by the surrender does not obtain pos- 
session in the same capacity as he held it 
at the time of the execution sale. I.L.R. 
(1939) Mad. 456=1939 Mad. 369=(1939) 

1 M.L.J. 468 (F.B.). If a person has 
two capacities, there is no reason why he 
should be limited to one. If a representa- 
tive of a judgment -debtor claims the pro- 
perty which the decree-holder seeks to sell in 
execution as his personal property, there is 
no reason why he should be limited to the ob- 
jection under section 47. He is entitled to 
adopt the procedure laid in O. 21, r. 58, and 
if lie fails in the claim case, to bring a suit 
under O. 21, r. 63. 179 I.C. 538=1939 

Pat. 354. Partition suit in joint Hindu 
family — Compromise decree — Land left in 
common pending another litigation — Pro- 
perty lost to family subsequently and money 
acquired in its stead — Division of money 
among sharers — Separate suit is maintain- 
able. 41 Bom.L.R. 836 = 1939 Bom. 386. 

Cases where separate suit will not lie. 
— Section 47 bars both a suit and defence. 
The section debars a party to the suit or his 
representative from raising otherwise than 
in the execution proceedings any question 
of the class described in the section which 
arises between himself and the other party 
to the suit. He cannot raise it either ns a 
plaintiff or as defendant in any separate suit 
between himself and the other party or his 
representative. 1939 O.A. 518 = 1939 O.W. 
N. 653. A decree obtained by a person 
for possession of land, which is left unexe- 
cuted by leaving the defendants in posses- 
sion until the execution of the decree is 
barred by limitation, bars a second suit for 
possession by reason of section 47. 180 I. 

C. 76=1939 Pat. 260. Objections by tho 
judgment-debtor to the execution of a decree 
fall under the section. 46 M.LJ. 240; 22 I. 
C. 926 = 12 A.L.J. 12; 151 I.C. 617. If 

objection to execution is taken by a party to 
tho suit, section 47 applies and' not O. 21, 
r. 63. 16 I.C. 255 (A.). Whether or not 
execution of a decree is barred. 2 P.L.R. 222 
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— 1924 P. 083. Whether the decree 19 valid. 
54 C.L.J. 593 ; or is capable of execution. 140 
I.C. 533. That the decree was a nullity hav- 
ing been passed against a dead person. 28 
Bom.L.R. 1307=98 I.C. 927=1927 B.53; 38 
C.W.N. 1124 = 00 C.L.J. 102. But sec contra 
148 I.C. 418=1934 O. 107; 27 A. 310. The 
legality of the execution proceedings and 
jurisdiction of the executing Court to order 
sale. 120 I.C. 279 = 1929 L. 449. As to 
decree which is wholly without jurisdiction 
as against a Cantonment Board, see 144 L. 
C. 1010 = 1933 A.L.J. 102 = 1933 A. 103. That 
the Court had no jurisdiction to pass the de- 
cree and was against section 42 of the Co- 
operative Societies Act. 31 C.W.N. 739=103 
I.C. 044 = 1927 C. 578; or is otherwise a nul- 
lity. 103 I.C. 073=1927 L. 051; 1929 L. 

449; 1930 K. 337 (2); 00 C.L.J. 572= 150 I. 
C. 405 (2) = 1935 C. 390. But sec 1929 M. 
383. An action on a judgment is permissi- 
ble only where the judgment cannot be en- 
forced in some other way. A simple money 
decree can be enforced by execution, and a 
suit based upon such a decree will not lie. 
The fact that such a decree cannot be exe- 
cuted by reason of section 00- A of the Ben- 
gal Court of Wards Act — leave of the Court 
not having l**en obtained or accorded — is not 
an inherent defect in the decree itself which 
renders it incapable of execution. Absence 
of leave of the Court is no doubt a bar to 
execution and nothing more; it is not a 
ground for holding that a suit will lie upon 
the judgment. Such a suit will lie only when 
the decree from its very nature is incapable 
of execution. The decree for money being 
an executable decree has to be enforced by 
execution and a separate suit is barred by 
section 47. 1941 Pat. 70 = 21 Pat.L.T. 947. 

The effect of irregularity or illegality of 
notice issued under C). 21, r. 10. 50 I.C. 
461. Objection to want or defect of attach- 
ment. 1930 M. 414; 34 LAV. sop. An im- 
proper seizure of a judgment-debtor's pro- 
perty by the decree-holder in excess of his 
rights. 38 A. 339. The right of a trans- 
feree of a decree to execute the same. 28 
I.C. 906 (\L). But see 1929 L. 51. The 
Tight of alleged true owner to execute decree 
obtained by benamidar when qu«*sti«>ncd bv 
judgment-debtor. 1928 C. 835. Where a 
scheme decree is executable in itself, a suit 
to declare invalid acts done under such a 
decree will be barred, and the remedy of 
the aggrieved party must be sought in exe- 
cution proceedings. But when there is no 
executable decree, a suit i H not barred. 18 
N.L.J. 110. Whether the decree against a 
sliebait is capable of execution against his 
successor. 14 C.L.J. 337. Whether time 
is of the essence of n consent derroo for 
specific, performance. 125 I.C. 123=1930 
I*. 234. An objection by the judgment- 

debtor that a scheme sanctioned by the Court 
under section 153 of the Companies Act has 
superseded the decree which hns. therefore, 
becorno incapable of execution, relates to the 
execution or discharge of the decree and 


comes within section 47. 41 C.W.N. 406. Au 
agreement by which the decree-holder agrees 
not to take out execution against the person 
of the judgment -debtor and not to attach 
certain moneys due to the judgment-debtor 
from a third person should be given effect 
to by the executing Court. The question as 
to the mode of execution must be determined 
in execution proceedings and not in a sepa- 
rate suit. 1935 A. 364. .Sec also 39 C.W. 
N. 1036. An agreement for stny of execution 
of decree before the decree is passed is a 
matter to be enquired into under section 47. 
40 M. 233 = 32 M.L.J. 13 (F.B.); 22 B. 463. 
But .sic contra 31 C. 179; 29 C. 810; 100 I. 
C. 156 = 28 Punj.L.R. 71; but not so the 
agreement made prior to decree to execute 
for lesser sum. 4 R. 118. Prc-dccretul 
nrraniji m' n.ts relating to execution fall under 
section 47 but not those attaching the decree 
itself, co., credit for pre-decretal pavments. 
60 M.L.J. 721 = 54 M. 184. See also 'l8 Pat. 
L.T. 896 = 1938 Pat. 41. Judgment-debtor's 
objection about flu* existence of other legal 
representatives to the deceased decree-holder 
who have not joined in the application. 1929 
P. 232 = 119 I.C. 883. The question whether 
a decree against a Hindu father ig capable 
of execution against the son, the debt being 
tainted with immorality. 62 T.r. 905=6 P. 
L.J. 451. But see also 15 L. 772. An objec- 
tion by the heir of a Hindu judgment-debtor 
that the debt was not for necessity. 13 I.C. 
6.70. Ml M. 413; 17 M. 122, Dist. ; 16 A. 
449; 87 P.R. 1887; 147 P.R. 1907; 34 C. 642, 
Rel. on.) See also 1939 M.W.N. 918. But. 
scr 15 L. 772. A claim by person added as 
L.R. of deeeased judgment-debtor of owner- 
ship or ehargo in his favour over property 
sought to be sold in execution. 127 T.C. 13 
= 1929 L. 702; 51 A. 878= 11*29 A. 602. See 
also 42 C.W.N. 87=1938 Cal. 113; 1938 Pesh. 
82. A transferee of the defendant pendente 
litr is a representative of the defendant, and 
a decree in the suit passed against the de- 
fendant-transferor must lie enforced against 
the transferee in execution and not by a sepa- 
rate suit. A separate suit is barred by sec- 
tion 47. I. L.R. (1938) Bom. 649 = 40 Bom.L. 
R. 512=1938 Bom. 367. An objection by 
judgment-debtor ns to the saleability of his 
property in execution could l>o raised under 
section 47, at any time prior to sale of the 
property; and even if made later, it would be 
within time, if made within 30 days from 
date of snle under Art. 166 of Limitation Act. 
1938 N.L.J. 389=1938 Nag. 558. ^ See 
also 1939 Lnli. 256. Decree against W 1 
heir of the deceased— Objection to execution 
by flic executor on the pfrouml tlmt he 
not a part v to it. 149 I.C. 926 = 58 C.L.J. 
487 = 1934 C. 258. Defendant against whom 
suit dismissed— Money of. paid in part satis- 
faction of a decree under erroneous but final 
orders of Court— Recovery bwk f \ rom pla n 
tiff of— Defendant’s suit fresh tor— 
ability. 58 M.L.J. 275. A so an nppbcnt on 
for the recovery of the land taken possession 
of bv the decree-holder and either not cover 
cd by the decree or in oxcos s of it. ^ 
483; '2 A. 61; 45 A. 96; 1929 M.W.N. 811 
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123 I.C. 24. But see 125 I.C.7G5; 1938 Nag. 

276. A party to a mortgage decree who does 
not raise the question of paramount title in 
the execution proceedings leading up to the 
sale of the property, is precluded from rais- 
ing that question afterwards in a separate 
suit. 43 L.W. 740 = 1936 M. 675 = 71 M.L. 

J. 511. Also a suit for declaration that 
the sale is not valid and binding on the 
ground that the mortgagee fraudulently and 
wrongfully caused to bo sold properties which 
were not included in the mortgage and which 
could not lawfully be sold in execution, is 
not maintainable and is barred under section 
47. 40 C.W.N. 428. A suit does not lie for 
recovery of property included by mistake in 
the decree and sold in execution, where the 
sale was not set aside within time. 46 B. 
914. An application for refund of excess 
amount levied in execution. 44 B. 97 ; 40 
M. 780; 33 Bom.L.R. 1557; 144 I.C. 468 = 
1933 A.L.J. 738 = 1933 A. 429. See also 1938 
Nag. 276. An application for restitution of 
property purchased by the auction-purchaser 
on the ground that certain properties not 
covered by the decree were sold, is not main- 
tainable under section 47. 45 A. 96. It is 

open to a decree-holder to re-open proceedings 
in execution of his decree, after satisfaction 
has been entered by an application in Court, 
on a proper case being made out. 158 I.C. 
585=1935 C. 645. Where the sale is set nside, 
an application for restitution of the property 
sold may bo made under the section and no 
separate suit lies. 16 M. 287; 22 A. 108^ 
1939 A.L.J. 211 = 1939 All. 368 (correction 
of salo certificate on account of wrong in- 
clusion in it of certain property). Where a 
decree is amended after full execution, an ap- 
plication for restitution may be made under 
the section and no separate suit lies. 27 A. 
485; 22 A. 79; 5 C.W.N. 627. As to whe- 
ther suit lies for personal decree after sale 
of charged properties, see 62 C. 28 = 158 I. 
C. 1074 = 1935 C. 596. Whether the pro- 
perty underwent deterioration between date 
of decree and date of delivery of possession. 
38 LAV. 714=1933 M. 825=156 I.C. 440; 
41 LAV. 323 = 1935 M. 280 = 68 M.L.J. 277 ; 
158 I.C. 88 = 1935 L. 170. But see 145 I. 
C. 117—1933 L. 168, where it was observed 
that waste committed by defendant after de- 
cree cannot relate to execution, discharge or 
satisfaction of the decree. The right of a 
judgment-debtor to stay execution on the 
ground of fraud or negligence of the decree- 
holder where the execution proceedings are 
still pending. 22 I.C. 963. An enquiry into 
administrator’s accounts in case of money 
decree against him falls under the section. 
5 R. 44. An order in execution adjudicating 
the claims of an assigne.o decree-holder and 
a person claiming a ehargo over the proper- 
ties is not appealable ns it relates to a ques- 
tion between decree-holders inter se, 24 L 
W. 70 = 93 I.C. 049=1920 M. 691. The title 
of a purchaser in execution of a mortgage 
decree can be determined under this section 
54 O. 419. See also 53 C. 837. As to 
maintainability of an application for a fresh 


warrant for possession after dismissal of 
application for removal of resistance to pos- 
session, see 1933 N. 309. Orders under 
section 73, C. P. Code, 1931 P. 357; 150 I.C. 
970 = 1934 P. 350; liability to pay interest 
from date of decree, 1932 P. 237 ; granting 
or refusing payment by instalments, 1932 R. 

54. Security bonds can be enforced in exe- 
cution. 45 A. 649. Sec also 22 Pat.L.T. 734 
(Rents for successive periods); 56 M. 989 
= 65 M.L.J. 342 = 1933 M. 691 (Security bond 
executed to the Court as a condition for the 
issue of temporary injunction); but see 
contra, 55 A. 346 = 1933 A.L.J. 142 = 1933 
A. 269 (F.B.). (Order directing security 
to bo furnished as a condition of stay held 
to bo only declaratory and separate suit held 
necessary’ for enforcing the security bond). 
So also execution can be levied against 
surety. 143 I.C. 356 = 50 C.L..T. 576-1933 
C. 343. Objection by surety thereto to be 
decided. 1930 L. 399. Compromise decree 
in money suit creating charge over property 
not subject-matter of suit is executable and 
no suit is necessary to enforce charge. 1930 
N. 17. See also 60 C. 1467 = 149 I.C. 224 
= 1934 C. 327. No suit lies after objection 
was considered and decided in execution ap- 
plication under section 47. 31 Punj.L.R. 191; 
1929 O. 256; 1930 O. 268. See also 60 C. 
L.J. 257. So also where objection was 
wrongly tiled under O. 21, r. 58, instead of 
under section 47. 1935 A.L.J. 74 = 1935 A. 

183. See alsd 194 I.C. 45. A suit to set aside 
an execution sale on the ground of fraud in 
respect of an application under O. 21, r. 89. 
is barred by section 47, C. P. Code. The 
matter is really within the provisions of sec- 
tion 47 and could only be decided under that 
section and not by a separate suit. 40 P.L. 
R. 615=1938 Lab. 690. The question 
whether a sale in execution of a decree was 
brought about by fraud, being a question 
jointing to execution, discharged or satis- 
faction of a decree within the meaning of sec- 
tion 47, can bo entertained by an executing 
Court even though the decree had been trans- 
ferred to the Collector under section 68, and 
the sale had been confirmed. 1938 OAV.N. 
758=1938 Oudh 188. See also 1937 188. 

No Suit. — No suit lies to set aside 
compromise or adjustment of decree effected 
by next friend of minor without sanction of 
Court during execution against minor. Minor’s 
remedy is by application under this section 
or by way of review. 17 P.L.T. 743 = 165 
I.C. 857 = 1936 P. 506. 

Appeal: Orders appealarlf. under this 
Section. — The test to be applied in determin- 
ing whether an order passed in execution 
is appealable or not is this — docs ihe order 
conclusively determine the rights and liabili- 
ties of parties in a controversy which has 
arisen between them and which relates to 
the execution, discharge or satisfaction of a 
decree. 1940 A.L.J. 377=1940 All. 326., 
Interlocutory orders dealing with mere 
matters of procedure can hardly be said to 
be determination of any question within 
S. 47 and are not appealable. There must 
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be determination of the rights or liabilities 
of the parties as to the execution, discharge 
or satisfaction of the decree. 24 C. 725- 
M A. 530; 27 I.C. 444=20 C.L.J. 512; 5 
R. 534=104 I.C. 324=1927 R. 317; 1929 L 
*15; 1929 M. 718; 1929 A. 85 (1); 151 I C. 
01 = 1934 Pesh. 43; 1937 Lah. 263; 1939 Lab. 
177; 45 C.W.N. 323. But an appeal lies 
against an interlocutory order passed in exe- 
cution proceedings, where the order has the 
effect of reviving an application for execu- 
tion dismissed for default. 57 I.C. 905; 
also against an order on the question of 
notice under O. 21, R. 22. 8 P.L.T. 28. 

Se e also 20 Pat.L.T. 796; 19-10 Pat. 75 

(order giving directions to commissioner as 
to taking accounts in execution) ; 1937 Cal. 
259=41 C.W.N. 531 (order dismissing 
execution application for failure of decree- 
holder to comply with order to file affidavit 
for appointment of guardian of minor judg- 
ment-debtor). See also 1937 Pat. 380. 
As to orders from which appeal lies, see also 
the following cases 1939 Cal. 651 (order 
on objection opposing transfer of decree) ; 
41 P.L.R. 186 (order transferring decree 
to another Court for execution); 41 Bom. 
L.R. 417=1939 Bom. 255 (order holding 

that decree is time barred in application under 
O. 21, r. 2); 1939 Lah. 137 (appeal by 
judgment-debtor against surety) ; 1939 A.M. 
L.J. 85 (order adjourning sale to enable 
sanction of chief commissioner being obtain- 
ed) ; 18 Pat. 694= 20 Pat.L.T. 492=1939 
Pat. 570 (order allowing execution for a 
sum less than that mentioned in the decree 
after allowing reduction under local and 
special laws relating to agriculturists — SVr 

50 L.W. 537= 0 939 ) 2 M.L.J. 609; 
1939 MAV. N. 735; 1939 Mad. 942=50 L. 

4 ”= ( , 19 ? 9 > 2 M.L.J. 495); 50 LAV. 
775 (1939) 2 M.L.J. 924 (order on objec- 
tion by mortgagor judgment-debtor that sale 
for defaulted instalments should not b c suh- 

to remaining instalments), 1939 Sind 
y* ("r'ler hrinKing legal representative of 
deceased decree-holder on record in cxecu- 
tion) ; 1939 A. L.J. 53=1939 All. 314 (order 
directing sale of mortgaged property in a 
particular order— Question left undecided); 
50 LAV. 578= ( 1939) 2 M.L.J. 782 (order 
settling terms of sale proclamation— See also 
41 Bom.L.R. 1166=1939 Bom. 526; 41 
Bom.L.R. 328=1939 Bom. 182); 41 

Bom.L.R. 481 = 1939 Bom. 258 (order 
allowing simultaneous execution in two 
Courts); 1939 Rang. 376 (order under C. 
Jl: C o O. 21, r. 16); 1939 Cal. 334=43 C. 
JA.N. 419 (order setting aside sale); 1939 
Nag. 183=1939 N.L.J. 270 (auction -pur- 
chaser not necessary party in appeal). 
Appeal— Objection filed only by one of heirs 
of judgment-debtor— Appeal by decree- 
holder Other heirs, are not necessary 
parties, 45 C.W.N, 342. (order dismissing 
application for execution by assignee decree- 
holder) . 70 C.L.J. 121. 


Assignment. — Where a decree is assigned 
and the assignee assigns it to another but 
the second assignee’s application for permis- 
sion to execute the decree and to recognize 
the assignment is opposed by the first assig- 
nee and the application is dismissed, an 
appeal is competent from the order of dis- 
missal as S. 47 applies. 57 M. 457=1934 
M 181 (0=67 M.L.J. 207. Ace also 1938 
N.L.J. 1 1 / = 1938 Nag. 267; 1937 All. 63. 

1 lie objection that the transfer of a decree 
by the decree-holder is not valid, but collu- 
si\e and sham, and that the transferee is 
therefore not a representative of the decree- 
holder as there has been vesting in him of 
the decree, must l>e raised and decided by 
the Court in the application by the trans- 
feree under O. 21, r. 16, for permission 
to execute the decree. When the objections 
are determined and execution is ordered on 
recognition of the transfer, that is a decree 
within the meaning of S. 47. A separate 
'-int for a declaration that the assignment is 
a sham and collusive transaction is barred 
under S. 47. 1937 MAV.N. 10-13. A 

dispute between an assignee and the decree- 
holder is not a dispute between th c parties 
within thc meaning of S. 47, and a sepa- 
rate suit relating to the validity of thc 
assignment of thc decree is competent. Thc 
assignee is, therefore, not barred under the 
provisions of that section, from urging in a 
suit in which lii> assignment is being challen- 
ged that bis assignment was valid, even 
though the executing Court had decided 
against him. 18 Lah. 162=39 P.L.R. 904 
— 1937 Lah. 465. But an appeal by 
judgment-debtor would not tie competent. 37 
P.L.R. 305=155 I.C. 974=1935 L. 609. 
Also against an order allowing execution by 
an assignee decree-holder. 1934 L. 328. 

Ahrf.st. — An order on a claim for exemp- 
tion for arrest is appealable under S. 47. 

47 M.L.J. 678. An order refusing to arrest 
the judgment-debtor in execution of a de- 
cree is appealable. 4 L.L.J. 266=1922 L. 
259. Also an order directing decree to bc 
executed only against the property of thc 
judgment-debtor and not against his person. 
1924 L. 604. An order deciding the legality 
of arrest made in execution of a decree falls 


under the section. 32 I.C. 731=3 LAY . 35. 
When objection to thc legality of arrest is 
not made at thc time of thc committal to 
jail tb c order is not appealable. 7 R. 110. 
Order to send judgment-debtor to jail on 
failure to give security is appealable. 164 
J.C. 459=1936 R. 3 67. Also an order re- 
fusing to make any further effort to appre- 
hend thc judgment-debtor. 144 I.C. 255— 
14 P.L.T. 271 = 1933 P. 248. An order de- 
finitely dismissing execution application is an 
order under S. 47 and is appealable. 193. 
A. 732. So also an order refusing attach- 
ment of pay under O. 21, R. 48. 144 I.C. 

927=35 Bom.L.R. 369=1933 B. 185. 

Order disallowing judgment-debtor ^ 
limitation is appealable, 44 L.W. 486=1936 
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M. 801=71 M.L.J. 388. 

Amendment of decree.— Where the order 
amending a decree for a certain sum is not 
passed in execution proceedings but on a 
separate application under Ss. 151 and 152, 
the application does not fall under S. 47 
and no appeal from the order is competent. 
But the mere fact that the order amending 
the decree is not itself appealable and the 
mere fact that an appeal could be presented 
from the amended decree is no bar to the 
entertainment of a revision petition of the 
order in question, if it is passed without 
jurisdiction. 1938 Lah. 4. Where the 
description of property directed to be 
sold by a mortgage decree is incorrect, in the 
decree itself, the executing Court has no 
power to amend or rectify it. It is only the 
Court which passed the decree that can cor- 
rect the mistake in the exercise of its in- 
herent power under S. 151, C.P. Code. If 
it corrects the mistake and amends the de- 
cree, the amended decree is appealable, but 
if it refuses to do so, the order of refusal 
is not a decree and is not appealable. Nor 
would an appeal lie against the order under 
O. 43, R. 1, as it is not one of the orders 
mentioned in that rule. 1940 Bom. 10=41 
BomX.R, 1170. 

Attachment Proceedings. — Where a judg- 
ment-debtor objects to the attachment on the 
ground that the attached property is Jebutter 
and that he holds it not in his private or 
personal capacity, but as shebait on behalf 
of a deity to whom the property has been 
dedicated in consideration of his perform- 
ing certain services to that deity, the objec- 
tion falls under O. 21, r. 58 and not- under 
S. 47. No appeal therefore lies against the 
order passed on the objection. 17 P.L.T. 
810=1936» Pat. 256; jcc also 1938 R.D. 175 
i=1938 A.W.R. (B.R.). 42. Where a 
decree is passed against the assets of a cer- 
tain person in the hands of his legal re- 
presentative, and the legal representa- 
tive makes an objection that the assets 
in question belong to her personally, 
the objection should be treated as one under 
S. 47 and not as one under O. 21, r. 58. 
Accordingly, an appeal lies from the order 
dismissing the objection, but no regular suit 
is maintainable. 1937 A.L.T. 13=1937 A. 
97; see aJso I.L.R. (1941) Kar. 211. 
Where the executing Court finally negatives 
the right of the decree-holders to p r oceed 
against the land of the judgment-debtor, the 
order is appealable under S. 47. 2 L.L.J. 

398. An order on an objection petition to 
an attachment put in by defendant against 
whom the suit had been dismissed, is one 
under S. 47 though ostensibly put in under 
O. 21, R. *8. 1924 L. 589=115 I.C. 691 - 

150 I.C. 703=1934 P. 281. also 44 

•W. 460=1936 M. 812=71 M.L.J. 317. 
Where an objection under S. 47, questioning 
legality of issue of second warrant of attach- 
ment was rejected and no appeal was filed 
thereon, the question cannot be raised in 
C. C. M.— 62 


appeal in the execution case which had no- 
thing to do with that objection. 1936 O. 
W.N. 47=161 I.C. .393=1936 O. 240. 

Sale Proceedings. — Sec 1937 Rang. 157. 
Where the judgment-debtor himself applies 
to have an execution sale set aside, a second 
appeal does lie from the appellate order 
dismissing an appeal from the lower Court’s 
order dismissing the application as in such 
a case the provisions of S. 47 apply. 156 
I.C. 699=42 L.W. 39=1935 M.W.N. 403 
= 1935 M. 438. Sec also 41 C.W.N. 890= 
1937 C. 461; 1937 Cal. 177. S. 47, though 
very wide in terms and includes in one sense 
all questions relating to execution, discharge 
or satisfaction of the decree, ought not to 
be applied in such a way as to render re- 
dundant other provisions contained in the 
Code. An application to set aside an exe- 
cution sale which in terms and in fact and 
substance falls under O. 21, R. 90, cannot 
be regarded as an application under S. 47, 
though the decree-holder himself is the pur- 
chaser. It is only when an application to 
set aside the sale, as between the decree- 
holder and the judgment-debtor, docs 

not fall under O. 21, Rr. 89, 90 and 91, 
that it will come within the purview 
of S. 47. 1937 A.L.T. 288=A.I.R. 

1937 All. 407. See also 1938 Oudh 
188; 1938 Lah. 690. A decision of an 
executing Court as to the order in which 
properties were to be sold in execution, even 
though it is a question between judgment- 
debtors only, is one relating to execution 
within S. 47. 45 M.L.J. 478; 53 A. 391 

(mortgage suit) . But an order passed on 
an application under O. 21, Rr. 64 and 66 
directing that the properties ordered to be 
sold by a mortgage decree shall be sold in 
a particular order is not a judicial order and 
is hence not open to appeal. 156 I.C. 141 
=42 LAV. 50=1935 M. 714. The order 
imposing certain conditions on a property 
being sold last is not appealable. 51 A. 752. 
An order on objection by the judgment- 
debtor as to the correctness of the area of 
the land mentioned in the sale proclamation, 
is appealable as such decision may be said to 
determine the rights of the judgment-debtor 
in certain respects. 145 I.C. 386i=34 P.L. 
R. 851 = 1933 L. 383. Order passed in a 
dispute between the decree-holder, who is 
also the auction-purchaser and the judgment- 
debtor relating to the grant of a certificate 
of sale is appealable. 153 I.C. 85=27 P. 

L. R. 116=1935 L. 144 (2). An application 
for setting aside an auction-sale on the 
ground that the judgment-debtor bad no 
notice of the setting of the proclamation 
under O. 21, R. 66 falls under S. 47 and 
second appeal is open to the parties. 1930 

M. 489. But jee 153 I.C. 992=1934 C. 761 ; 
I.L.R. (1941) Kar. 199. Order setting 
aside sale on ground that executing Court 
had no jurisdiction to sell without attach- 
ment. 164 I.C. 140=1936 L. 573. See also 
190 I.C. 174 (order confirming sale). 
Decree-holder purchaser — Order under O. 
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21, R. 90— Second appeal lies. 1930 \ T 191 
An order rejecting an’ application by the 
decree-holder auction-purchaser for posses- 
sion of the property as being barred by time 
is appealable. 56 C.L.J. 520=1933 C. 311. 

Rateable distribution.— An order under 

S. 73 rejecting an application for rateable 

distribution is neither an order under S. 47 
determining questions between parties nor 
a decree under S. 2 (2) and hence is not 
appealable. 57 I.C. 421=5 P.L.I. 415 
See also 42 C. 1; 1924 M. 97; 55 B 473- 
1937 Rang. 134; 1931 B. 25 2. But jee 31 
M.L.J. 820. Orders under S. 73 arc ap- 
pealable, if they affect parties to the suit 
under S. 47, especially when the appeal is 
by the judgment-debtor who cannot avail 
himself of the right of suit given by S. 73 
(2). 39 M. 570=29 M.L.J. 96; 1931 B. 

2a2. Sec also 41 Bom.L.R. 997= 19V) Bom 

1939 Nag. 101; 41 Bom.L.R. 176; 150 
I.C. 970_J934 P. 350. But where order 
under S. 73 only determines the ri^ l, ts of 
decree-holders inter se, it will not fall 
under S. 47 and no appeal will lie. 160 

T. C. 892=1936 Pcsh. 52; 59 M. 399=1936 

M. 136—70 M.L.J. 33. See als.j 1940 
Rang.L.R. 718. An order not simply reftis- 
ing rateable distribution but also dismissing 
execution application in toto is appealable 
98 I.C. 884=1927 L. 100=1931 P. 359. An 
order of rateable distribution and of sale of 
the property attached by two creditors to 
satisfy claims of the other creditors, after 
the making of deposit under O. 21. R 55, 
of a sum sufficient to discharge the two 
creditors who made the attachment, relates to 
a question in execution within S. 47. 36 

B. 156. Where order of Court is passed 
only under S. 73 and not under S. 47. no 
appeal would lie. 162 I.C. 3091=1936 I 
181; 160 I.C. 892= 1 936 Pesh. 52. 

Restitution. — Order for restitution under 
>. 144 falls under this section and is ap- 
pealable. 43 L.W. 773=19.36 M. 636. And 

so also order under S. 151 for something 
analogous to restitution made as between 
Parties, (ibid.) See also 1938 Cal. 554. 

Refund. An order on an application by 
an auction-purchaser under O. 21, R. 93, 
for refund of the sale price is subject to 

?K a ]r a , n ,r xt CCO J 1 ' 1 a PP ,al • L.W. 280= 
1937 M.W.N. 749= A. I. R. 1937 Mad. 779. 

Maintenance. — W here a decree has been 
passed declaring the right of a Hindu widow 
to maintenance ami also declaring that the 
maintenance be a charge on the joint family 
properties, it is not necessary for the widow 
to bring a separate suit to enforce the charge 
hy sale of the properties. When the decree 
for maintenance has the effect of a decree 
for sale, the decree-holder is entitled to 
proceed to execution without any further 
action. If the charge is created by the de- 
cree in the action then a separate suit would 
be necessary to enforce the charge by way 
of sale of th c properties charged. But when 
the charge has arisen not by reason of thc 


umW t| na< u OI ! th T C niaintcnan ce action but 

for th, d^’ n< r Uw 7 b , rin8in 8 ^e action 
lor thc declaration of the right to main- 
tenance and obtaining a decree to that effect 
would result m the decree having the effect 
of a decree for sale of thc charged property; 
and it is not at all relevant what language 
uas used by the Court declaring the charge 
to exist. No separate suit is therefore 
necessary to enforce thc charge. 1937 P. 

W N Pat.L.T. 834=A.I.R. 1937 

Award.— T he proceedings for enforcement 
of an award under S. 15, Arbitration Act, 
are governed by S. 47, C.P. Code, and an 
appeal is competent from an order reject- 
ing such application. 151 I.C. 881=35 P. 
Lp “5='934 L. -19 See also .18 Bom. 
J-.K. *303. Where there is no judgment 
according to an award made in arbitration 
and no decree following thereon, but there 

on, y an °rdcr which simply directs that 
the award should be filed without incorporat- 
ing the terms of thc award in thc order, thc 
order is not executable as a decree, though 
it is styled as a decree. A separate suit for 
relief in respect of t ho matters covered by 
thc award is not barred under S. 47, C.P. 

( ode. I be fact that the plaintiff treats the 
order as a decree and files an application 
to execute it and also obtains some relief 
by way of execution though not exactly in 
terms of the decree, does not bring S. 47, 
mto operation . 41 Bom.L.R. 170= A. I. R. 

1939 Bom. 114. When a decree passed under 
^°b. II, para. 21 (2), C.P. Code, is execu- 
ted; if any question relating to its execu- 
tion, discharge or satisfaction is raised by 
any of the parties to the decree, the determi- 
nation of such a question is a decree within 
the meaning of flic Code, and an appeal is 
therefore competent from the order decid- 
ing the question. *14 C.W.N. 231. 

Stay of Execution. — An order staying 
execution proceeding is appealable. 75 I.C. 
419. An order refusing stay of sale falls 
under S. 47 and is appealable. 75 I.C. 
789; 1924 L. 631; 75 I.C. 1001; 44 C.W. 

N. 587; 44 C.W.N. 364=1940 Cal. 254; 45 
C.W.N. 379; 1938 Rang. 317. But jre 27 
LC. 444=20 C.L.T. 512; 141 I.C. 841 = 16 
N.L.J. 17=1933 N. 84. SVe also 39 C. 
W.N. 313. Whether an order for security 
to stay execution amounts to a decree or ap- 
pealable order, rcc 5 R. 534; 106 I.C. 890 
(2). No appeal lies from an order accept- 
ing security in execution proceeding. 106 
I.C. 866 (2). _ A 

Satisfaction. — See 1938 Nag. 49. An 

order on an objection that a sum paid in 
part satisfaction of decree has not been given 
credit to is appealable. 1934 Q. 761. So 
also an order allowing objection by thc 
judgment-debtor that thc mortgagee hail been 
in possession of thc land and bad realized 
more than the amount due under * h , c CC IS^’ 

142 I.C. 313=34 P.L.R. 373=1933 L. 361. 

Also an order determining objection' 0 sale 

under S. 60. 1929 L. 778 ( 2) ; 1931 L. 141. 
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Similarly an order dismissing judgment- 
debtor’s application for time to pay 

decree amount. 1929 L. 141. See also 1935 
R. 500. Also an order deciding wnetner 
the whole decree amount has become pay- 
able in an instalment decree by reason ot 
default in one instalment. 1929 L. 39U. 

Miscellaneous.— An order directing exe- 
cution to issue against a judgment-debtor is 
one under S. 47, determining the rights and 
liabilities of parties with reference to the 
relief granted. 19 C.L.J. 58V — 26 * * 
866=19 C.W.N. 1008. See also 1940 Pesh. 

24. An order refusing to discharge a recei- 
ver appointed in an execution proceeding is 
within S. 47. 3 P.L.J. 513 — 46 I.C. 655. 

Also an order allowing execution of a de- 
cree aliened by the defendant to be declara- 
tory in nature' 37 M. 29=21 M.L.J. 1063. 
An order requiring a Receiver to deposit in 
Court money part of which was collected 
by him as a party to the suit (the party being 
appointed as Receiver) and prior to h;s ap- 
pointment as Receiver, is in substance and 
effect an order directing a party, to make a 
payment and is one in execution. That part 
of it is appealable under S. 47. It does 
not fall under O. 40, R. 3 (r). 156 I.C. 

886=41 L.W. 763=1935 M. 464=68 M.L.J, 
628. Though no appeal lies against an 
order passed wholly and simply under S. 73, 
an order which decides a matter covered by 
S. 47 (1) may although, it be passed ostensi- 
bly under S. 73 be the subject of appeal. 
16 L. 990=156 I.C. 845=1935 L. 302. De- 
cision of executing Court on application 
under O. 34, R. 5 is appealable. 38 P.L. 
R. 259=1W I.C. 53=1936 L. 562. An order 
directing an applicant to file another exe- 
cution petition while refusing to execute the 
decree as asked for is appealable. 160 I.C. 
812=1936 Pesh. 46. An agent of decree- 
holder competent to execute decree is also 
competent to file appeal against order refus- 
ing to allow execution. 164 I.C. 463=1936 
L. 508; .rce also 1938 Pesh. 63. Though the 
dismissal of an appeal from an order in 
execution, under O. 41, R. 11 (1), is a decree 
and is open to second appeal, if the suit in 
execution of whose decree the appeal arises 
is a suit of small cause nature, of the value 
not exceeding Rs. 500, a second appeal is 
barred under section 102, C. P. Code. 18 
Pat.L.T. 32L=A.I.R. 1937 Pat. 349. 

Where a decree is sought to be executed 
against a surety for non-appearance of the 
judgment-debtor and the surety makes an 
application under O. 21, R. 2, to the exe- 
cuting Court that an adjustment had taken 
place between the decree-holder and the 
judgment-debtor and therefore he is dis- 
charged from the liability, but the application 
is dismissed without going into merits on the 
ground of limitation, the surety can bring 
a suit for declaration that the decree cannot 
be executed against him in view of the 
adjustment; such suit is not barred by sec- 
tion 47, C. P. Code, as a surety, unlike a 


judgment-debtor, is a party to the suit or 
execution proceedings only for the limited 
purpose of appeal in view of section 145 of 
the Code. 39 P.L.R. 872=A.1.R. 1937 

Lah. 658. Section 145, C. P. Code, puts 
the surety on the same footing as an original 
party to the suit; and if section 145 and 
section 47, C. P. Code, be read together, the 
inquiry of the Court into a question raised 
by the surety as to the executability falls 
under section 47, C. P. Code, and the deci- 
sion thereon is appealable. Even if section 
145 does not in terms apply, as for instance 
where the surety is not personally liable but 
the money which he has deposited as security 
is sought' to be made liable, the surety has 
an equal right of appeal. 1937 M.W.N. 
1259= A. I. R. 1938 Mad. 215. 

Appeal: Ordeks not appealable under 
this Section. — An order disallowing the 
objection of a judgment-debtor that a fresh 
attachment is necessary is not appealable. 

34 A. 530. An order in execution of a 
mortgage decree that there ought to be rate- 
able reduction in the decretal amount is only 
an interlocutory order, as the Court has still 
to determine the market value and rateable 
liability of each item. 1930 A. 638. Order 
directing restitution following on setting 
aside of sale is not appealable — If appeal 
wrongly entertained — Second appeal lies. 

1930 P. 280. Sc* also 35 C.W.N. 105= 

1931 C. 779 (2) . Order overruling Col- 
lector’s objections to inalienability of land 
and directing him to proceed with the exe- 
cution sale of the properties is not appeal- 
able being merely a direction by the Court 
to its ministerial officer. 1929 L. 391. An 
order relating solely to jurisdiction does not 
determine any question relating to the exe- 
cution, discharge or satisfaction of a decree. 
52 I.C. 461=4 P.L.J. 461. No appeal lies 
against an order dismissing ‘‘as informal” 
a decree-holder’s application to set aside dis- 
missal of a prior execution application. 1928 
L. 811 (2). Nor against order allowing 
amendment of execution petition. 44 L.W 

99=164 I.C. 217=1936 M. 623=71 M.L.J. 

256. No appeal lies from an order staving 
execution. 100 I.C. 23=9 L.L.J. 193; 9 
R. 354; 1936 O.W.N. 664=164 I.C. 424= 
1936 O. 369. See also 1938 Rang. 317; 80 
I.C. 39=1924 A. 794 (Order as to costs in 
granting stay). No appeal lies against an 
order refusing to stay execution. 100 I.C. 
76 (2)= 1927 L. 235; nor against an order 
rejecting security. 102 I.C. 621=1927 L. 
527. Also 9 L.L.J. 189; 7 Cut.L.T. 41 
(order fixing revaluation of property under 
section 14, Behar Money-lenders Act). No 
appeal lies from an order refusing execution 
of a decree on the ground that it has been 
attached. The order docs not fall under 
section 47, 154 I.C. 678=1935 O.W.N. 331 
= 1935 O. 272. No appeal lies against an 
order directing respondent to draw out costs 
on furnishing security. 5 R. 534. ' Accep- 
tance of sufficiency of surety by lower Court 
where order for furnishing security to the 
satisfaction of lower Court was made by 
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if necessary, order payment of any additional Court-fees. 8 Yr 


NOTES. 

High Court is not appealable. 59 M.L.I. 
S92. See also 32 P.L.R. 806. An order 
setting sale proclamation is not appealable. 
46 M.L.J. 192; 27 M. 59=14 M.L.J. 57 
(F. B. ) ; 1929 L. 815; 134 I.C. 833; 1934 
C. 761; 7 Cut.L.T. 41. So also an order 
fixing value of properties to be sold. 99 
T.C. 453=1927 A. 208; 6 O.W.N. 1085; 56 
M.L.J. 224. Also an order under 6). 21. 
R. 99 on application by the decree-holder 
auction-purchaser. 1930 L. 363. So also 
order refusing payment to decree-holder out 
of monies deposited under O. 21. R. 90- 58 
M. 972=1935 M. 842=69 M.L.J. 349 (F. 
B.); 42 Bom.L.R. 367 (Order under O. 21, 
r. 93). Also order deciding question of 
delivery of possession between judgment- 
debtor and decree-holder auction-purchaser 
8 R. 162=126 I.C. 209=1930 R. 61. 
But see 53 C. 781 (F.B.); 60 C. 832 

=37 C.W.N. 671 = 1933 C. 680 ; 56 C.L.J. 
520=1933 C. 31 1 . Order directing party to 
pay Receiver’s remuneration. 1930 L. 352. 
Also an order directing execution against a 
surety to a receiver ordered to pay up monies. 
59 I.C. 844=10 L.B.R. 236. An applica- 
tion by the Official Receiver of an insolvent’s 
estate praying that certain property of the 
insolvent attached ami brought to sale by a 
creditor should be released from attachment 
and that the sale should be stayed or that 
the sale proceeds should be deposited in 
Court pending determination of the question 
as to who is entitled to them, is really a 
claim or objection under O. 21. R. 58 and no 
appeal lies against an order dismissing such 

application. 41 L.W. 28=1935 M. 151=68 
M.L.J. 78. A Receiver of the estate of 
the judgment-debtor is not a representative 
of the judgment-debtor under section 47. 
When the Receiver objects to the attachment 
of moneys in bis hands, the objection falls 
under O. 21, R. 58, C.P. Code, and not 
under section 47. No appeal therefore lies 
i tom an order allowing the objection and 
raising the attachment. 30 S.L.R. 288. 
Where objection filed by a stranger was 
allowed, no appeal is competent as against 
the objector but the Court can treat the 
appeal as an application for revision. 145 
f.C. 730=1933 L. 421. An order passed 
in execution by Civil Court remitting award 
made under Co-operative Societies Act to 
arbitrator for rectification of some errors 
therein is not appealable, but a revision lies. 
164 I.C. 802=40 C.W.N. 89. An order 
interpreting a scheme framed in a suit insti- 
tuted under section 92, or giving directions 
for carrying out the provisions of the 
scheme cannot be regarded as an order 
passed in execution under section 47. But 
an order of a District Judge finally adjudi- 
cating the rights of the Mohant and the com- 
mittee under the scheme framed in the suit 


which is kept pending and to which they 
may be regarded as parties, amounts to a 
decree and is appealable as such. 73 C.L. 
J. 532. Orders made in pursuance of a 
provision in a scheme are - not orders under 
section 47 and are not appealable. 1930 M. 
918=128 I.C. 515, c.g., an order approving 
the appointment of a trustee in a scheme 
decree. 1931 A. 765; an order relating to 
the modification of a scheme, 55 B. 414; an 
order j>assed by the Court as persona desig- 
•lain under the scheme, 1931 B. .188=33 
Bom.L.R. 546. An order under O. 21, 
I\ . 99, 58 C. 808; an order directing the 
mode of taking out execution, 1931 A. 129 
(2); 1940 Pat. 75. But see 1933 B. 185; 
an order refusing to set aside a sale, 1932 A. 
.'>30. An order negativing the objections by 
the judgment-debtor to the execution of a 
decree and directing execution to proceed. 
61 M.L.J. 735=37 L.W. 749=1933 M. 500; 
1938 Pat. 405. Where there is an appeal 
as l rom an order under section 2, C. P. 
Code, it would be difficult to bring the 
matter under section 47 so as to render a 
second appeal maintainable. 33 C.W.N. 
1170. As to appeal against order in deli- 
very proceedings between rival purchasers 
in execution of a mortgage decree and a 
decree in suit enforcing a charge created bv 
a security bond, see 56 M. 909=65 M.L.J. 
407=1933 M. 780. 

Sh\ 47 (2). — Power of Court to treat 
application as suit. See 39 M.L.T. 579; 7 
O.W.N. 887. The applicant is not entitled 
for a conversion as of right. 27 I.C. 570. 

S' tv also 16 I.C. 543; 1959 O.W.N. 936= 
184 I.C. 850 (It is open to appellate Court 
to treat an application for execution as a 
suit). In a partition proceeding the award 
declared the rights of the parties without 
giving them possession. A decree was 
passed in accordance with the award. In a 
hotut fide application for execution of the 
decree, the applicant claimed possession of 
the property and made an alternative prayer 
that in case possession might not be given, 
the application should be treated as a suit 
under section 47 (2) on payment of addi- 
tional court-fee. Held, that the question of 
payment of additional Court-fee could arise 
only when the Court had decided that appli- 
cation for execution did not lie. After this 
hail been done, the applicant could have been 
called upon to make good the deficiency in 
the Court-fee. The case was a fit one in 
which the salutary provisions of section 4/ 

(2) should have been applied. 40 P.L.R. 
619= A. I. R. 1938 Lah. 177. Where appli- 
cation purporting to be both under section 
47 and O. 21, R. 58 was made but was dis- 
missed on merits and thereupon suit was 
filed by applicant for declaration that attach- 
ed property was hers and not liable to attach- 
ment : Held, that the suit was incompetent 
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M Where a question arises as to whether any prison is or is not the repre- 
sentative of a party such question shall, for the purposes of this section, be determined 

^ pi °hlanalion For the purposes of this section, a plaintiff whose suit lias 

been dismissed and a defendant against whom a suit has been dismissed, are parties 

to the suit. Limit of time for Execution. 

48 . ( r) Where an application to execute a decree not being a decree grantin g 

tween the parties to the suit or their repre- 
sentatives relating to the execution, dis- 
charge or satisfaction of the decree and it 
does not apply to a case where the question 
is between rival representatives of one party 
the other party having throughout disclaim- 
ed any interest. 57 B. 641 = 146 I.C. 336= 

35 Bom.L.R. 609=1933 B. 396. The ques- 
tion of the representative character of a 
party can be determined only for a limited 
purpose under section 47. 43 I.C. 165=11 
S.L.R. 74; 117 I.C. 122. Where a person 
applies to be brought on record as the re- 
presentative of the judgment-debtor so that 
he may raise a question to be decided under 
section 47, the proper Court to entertain the 
application is the Court executing the decree. 
55 I.C. 812=11 L.W. 173. Section 47 (3), 
only relates to a dispute between one of the 
parties to the decree and a person claiming 
to be a legal representative on the other 
side. It does not apply where the dispute 
is between persons who have rival claims to 
be accepted as legal representatives on one 
side only. In such cases, no appeal lies and 
the decision is merely a summary decision 
for the purpose of enabling the proceedings 
to be carried on, without affecting any right 
which any person may have to the proceeds 
of the decree. 43 P.L.R. 435. Under 
section 47 (3), a statutory obligation is laid 
on the Court seized of execution proceed- 
ings to determine the question whether a 
particular person is or is not the represen- 
tative of a party to the decree. When such 
a question arises in the appellate stage of 
the proceedings under section 47, the ques- 
tion must be decided by the Court of appeal. 
150 I.C. 425=11 O.W.N. 917=1934 O. 
337. 

Court-fee ior Appeals.— Ad valorem fee 
not payable. 113 I.C. 270. An order under 
S. 144, C. P . Code, is essentially different 
from an order under S. 47. Such an order 
could not be obtained by proceedings under 
47. A clear distinction is drawn between 
the two cases by S. 2. An order under S. 
144 is not for Court-fee purposes the same 
as an order under S. 47. 1941 N.L. J. 459. 

Limitation. — Application under S. 47 is 
governed by Art. 181 and not by Art. 166 
of the Limitation Act. 1928 C. 865; 1930 
C. 586. 

Plea as to bar of Suit. — A plea that a 
suit is barred by S. 47, not raised either in 
the pleadings or in either of the lower Courts 
cannot be entertained in second appeal. 9 
Luck. 365=11 O.W.N. 193=1934 O. 55. 

Sec. 48: Scope and operation of the 


NOTES. 

and could not be treated as application 

under section 47. 158 I.C. 

923. Sec also 159 I.C. 960—1936 P. -68. 

A suit can be converted into an application 
only if the application under section 47 would 
not. at the date of suit, be time-barred 34 
I C. 774=7 L.W. 400 ; 45 I.C. 608 ; 35 B. 
452; 53 C. 837; 7 O.W.N. 887: 130 I.C. 
117; 60 M.L.J. 219; 60 M.L.J. 471; see 
also 1935 C. 15; 38 C.W.N. 996 ; 60 
C. 1467=1934 C. 327. Also the Court 
m which the suit is brought must have 
jurisdiction to execute the decree. 22 A. 
121; 26 A. 101; 29 A. 348 ; 32 M. 42n; 54 
C. 419. Thus where a party to a Small 
Cause suit whose objection to an attachment 
made in execution of the decree in that suit 
Is dismissed, files a declaratory suit in the 
Munsif’s Court, the suit cannot be treated 
as a petition under section 47 as such an 
application can be made only in execution 
proceedings in a Small Cause Court. 1934 
A. 699. Where a suit is brought for resti- 
tution in spite of the provision in section 
144, it is open to the Court to treat the suit 
as proceeding in execution in the exercise of 
its powers under Cl. (2). 67 I.C. 319= 

1922 N. 198. For a converse case, see. 1930 
M.W.N. 1245. A prior order in execu- 
tion which led up to the suit would not 
operate as res judicata. 4 O.W.N. 1045; 
35 L.W. 103. A decree passed in a suit 
barred under this section would still be up- 
held as an order passed on an application 
under the section, if it is otherwise good 
in law. 14 C. 605; 22 C. 483; 28 M. 64; 
32 C. 322; 60 M.L.J. 471. Where the pro- 
ceedings are treated as a suit in the hearing 
of any objection to the execution, the objec- 
tor is in the position of a plaintiff and the 
burden of paying Court-fee falls upon him 
and not on the decree-holder. 149 I.C. 
1003=1934 P. 9. The bar of section 47 can 
be pleaded for first time in second appeal 
and the suit converted into an application at 
that stage. 1928 M.W.N. 601. As to 
whether sub-section (2) applies to proceed- 
ing on Original Side of High Court, see. 40 
C.W.N. 428. 

Sec. 47 (3 ).— See 82 I.C. 604. The 
question whether certain persons are legal 
representatives of judgment-debtor is one 
which executing Court is bound to decide. 
The decision on such a question is open to 
appeal. 39 C.W.N. 313. See also 1939 
N.L.J. 82=1939 Nag. 147. Sub-section 
(3) of section 47 must be read as ancillary 
to sub-section (1) and only comes into opera- 
tion where there is a question arising be- 
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Lxe< ution barred in certain 
cases. 

from — 


an injunction has been made, no order for the execution 
of the same decree shall be made upon any fresh appli- 
cation presented after the expiration of twelve years 


NOTES. 

Section'. — Saving decrees granted injunc- 
tions, S. 48 applies to all decrees. 26 I.C. 
244. Section 48 deals with the maximum 
limit of time prescribed for execution pnd 
not period for each application. 46 A. 73. 
Section 48 does not strictly provide a period 
of limitation but merely bars the execution 
after 12 years. 40 A. 198. Section applies 
only to fresh application not to revival appli- 
cations. Such application even after 12 
years is not barred. 18 Pat.L.T. 90=: 1937 
Pat. 43. Sections 19 and 20 of the Limita- 
tion Act cannot be applied to S. 48, C. P. 
Code, because that would render the provi- 
sions of S. 48 nugatory. The question of 
their applicability to S. 48 must be decided 
without reference to the provisions of S. 29, 
Limitation Act, because S. 29 docs not include 
the Code in its scope, as a “special law”. So 
acknowledgments and payment by the judg- 
ment-debtor cannot operate to extend the 
period of 12 years fixed by S. 48. 151 I.C. 

541=11 O.W.N. 1103=1934 0 . 465. Whe- 
ther S. 48 controls Ss. 6 and 7, Limitation 
Act, see 1941 Pat. 45. In proceedings for 
execution of a decree against a minor, the 
fact that the minor is not described as a 
minor in the execution petition, and that the 
guardian ad litem is not appointed till after 
the expiry of the period of limitation will not 
make the application barred by limitation. 
Execution under the C. P. Code, is intended 
to be less, rather than more, formal than in a 
suit. 18 Pat.L.T. 341 = 16 Pat. 316=A.I. 

R. 1937 Pat. 321. As to the effect of Art. 
182 of the Limitation Act, see 1932 O. 220= 

9 O.W.N. 430 ; 60 C.L.J. 123. Art. 182 
of the Limitation Act leaves the provisions 
of S. 48. untouched, and there can be no exe- 
cution of a decree governed by S. 48. when 
twelve years have passed from the date of 
the decree, amendment or no amendment. 

It is true that there is no period of limitation 
for an amendment of a decree to correct an 
accidental slip or omission under S. 152, but 
that does not affect the law of limitation. 

A correction made in a time-barred decree 
leaves the decree still time-barred. I.L.R. 
(1940) Mad. 349= 51 L.W. 173=A.I.R. 
1940 Mad. 127= (1940) 1 M.L.J. 235 (F. 
B.). See also 1940 Mad. 19; 1938 Pat. 40. 
The section docs not apply to decrees passed 
by Chartered High Courts on account of sub- 

S. (2), cl. (6). See 6 B. 258; 7 M. 541; 
nor to orders in Council made on appeal to 
the Privy Council. 20 C. 551. S. 48 has a 
retrospective effect and governs an application 
for the execution of mortgage decree passed 
before the Code came into force. 45 B. 365 ; 
19 I.C. 899 ; 40 C. 704; 20 C.W.N. 952; 

1 Pat.L.J. 214; 27 I.C. 969=11 N.L.R. 25. 
But see 32 A, 499 (contra) . The period 
begins to run only from the date on which 
the decree is in all parts ripe and capable of 


execution. 36 B. 368. Sec. also 43 A. 405- 
48 A. 377; 34 C. 874. Section does not ap- 
ply until the decree becomes executable. 33 
Lom.L.R. 1082. S. 48, deals with decrees 
and the execution thereof and obviously must 
relate to a decree which is capable of execu- 
tion. In the case of a decree which is not 
executable except on the happening of a parti- 
cular contingency, the time under S. 48, will 
not begin to run until that contingency oc- 
curs I.L.R. (1939) Bom. 87=40 Bom. L. 
R. 12/8= A. I.R. 1939 Bom. 75. Section 
does not preclude an order for execution be- 
ing made alter 12 years if application is made 
within that period. 44 L.W. 805=71 M.L. 
J. 808. Section is governed by S. 78 (2) 
of the Provincial Insolvency Act. 8 O.W. 
N. 1186=1932 O. 69. Sec also 48 L. w! 
881 ; 54 I.C. 924. S. 48 covers compromise 
decrees. 39 B. 256. See also 14 P. 816=16 
Pat.L.T. 506=1935 P. 380; 191 I.C. 616. 
The executing Court cannot extend the period 
prescribed by the section under S. 15, Limi- 
tation Act. 45 M. 785=43 M.L.J. 168. 
Sec also 54 I.C. 279; 1931 L. 125=131 I.C. 
3b; 1931 O. 351; 9 O.W.N. 513=1932 O. 
246. An agreement to desist from execu- 
tion does not attract the provisions of S. 15 
of the Limitation Act. 52 M.L.J. 1 37. See 
also 1939 A.L.J. 522=1939 All. 403; 40 
Bom. L.R. 1278=1939 Bom. 75. S. 6 of 
the Limitation Act docs not extend period 
provided by S. 48 in favour of minors. 27 
I.C. 865=13 A.L.J. 166; 1939 N.L.J. 387 
= 1939 Nag. 245; 36 IL 498; 37 M. 186= 

24 M.L.J. 96; 1929 M. 394=30 L.W. 361. 
But see 32 Bom. L.R. 1093. The period 
prescribed in S. 48 begins to run from the 
date of the appellate decree, even when it is 
held that no appeal lies. 43 A. 405; 34 C. 
874. See contra 48 A. 377. Se.e also 32 A. 
136 (Second appeal). It is so even when a 
portion only of the original decree was ap- 
pealed against. 21 M.L.J. 1020. Sec also 
26 M. 91. But where an appeal is dismissed 
for default, the period runs from the date 
of the original decree. 47 I.C. 125=5 O. 

L. J. 252. Whether time spent in a new triat 
application and on a subsequent revision peti- 
tion to High Court can be deducted, see 53 
L.W. 284= (1941) 1 M.L.J. 365. The 
word “decree” in S. 48, is not limited to the 
decree of the Court of first instance when 
there has been an appeal from the decree of 
the first Court, and the appeal is dismissed 
for want of prosecution, the date of the de- 
cree of the appellate Court dismissing the ap- 
peal is the starting point of limitation as pro- 
vided by Art. 182 (2) of the Limitation Act. 

S. 48 only provides the maximum period dur- 
ing which an application for execution can lie 
taken out, but the time from which limita- 
tion would run is that which is provided by 
the Limitation Act. 19 Pat.L.T. 424=1938 
P.W.N. 449= A. I.R. 1938 Pat. 401. Where 
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a decree is amended, the date °| the amend- 
ment is date of the decree. 60 I. L. ol». 

also 20 Pat.L.T. 932; 1939 Pat. 607. 
Pendency of appeal by judgment-debtor does 
not cause suspension of execution where there 
is no fraud or force. 32 I.C. 931=20 C. W. 

N. 686. Decree-holder cannot by binding 
himself not to execute a decree allow him- 
self more time than the law gives him. 13 
I.C. 88=15 C.L.J . 678. The time spent in 
obtaining the Conciliator’s certificate under 
S. 48 of the Deccan Agriculturists’ Relief 
Act can be deducted. 42 B. 367. A mort- 
gage decree-holder will have 12 years to 
perfect the preliminary decree into an order 
absolute under S. 89, T. P. Act and another 
12 years for executing the order absolute. 

39 M. 544. But see 46 B. 761 (a case of 
decree under the Deccan Agriculturists’ Re- 
lief Act). 15 P. 439=1936 P. 615 (Decree 
under Chota Nagpur Tenancy Act). Where 
execution of a suit is barred, a fresh suit on 
the basis of the decree is barred. 43 A. 170. 
See also 38 A. 509. But see 28 I.C. 85 (11 
C. 93, Ref.). Nor can a fresh suit on the 
same cause of action be instituted. 41 M. 
641=34 M.L.J. 167. See also 43 B. 703. 
As to whether an action can be maintained on 
a judgment, see 20 C.W.N. 58=20 C.L.J. 
272. Mere passing of a preliminary decree 
in any foreclosure suit does not put an end 
to relationship of the mortgagor and mort- 
gagee. If the mortgagor fails to redeem 
within six months and no final decree is pass- 
ed, he can bring a fresh suit for redemption. 
39 B. 41. Plea of twelve years’ bar cannot 
be allowed for first time in appeal. 1929 M. 
826=123 I.C. 23. As to whether this section 
applies to decrees of Presidency Small Cause 
Courts, see 26 S.L.R. 85 and 91. See also 
7 Cut.L.T. 45; 53 L.W. 284=(1941) 1 M. 
L.J. 365; 48 L.W. 881 (Whether this section 
is affected by S. 78 (2) of Prov. Insolvency 
Act) . Sentence of fine — Warrant under Cr. 
P. Code, S. 386 — Execution under C. P. 
Code — Limitation — 12 years period prescribed 
by S. 48, C. P. Code not applicable. 43 
Bom.L.R. 122. 

When an Application made out of time 
MAY BE TKEATED AS CONTINUATION OF A PP.E- 
vious Application made within Time. — See 
LM I.C. 923 (C.) ; 16 I.C. 541 (C.); 41 M. 
L.J. 378; 38 I.C. 411; 54 A. 419; 33 Bom. 
L.R. 1082; 1931 B. 492; 148 I.C. 1017 = 1934 
A. 481 (F.B.); 45 C.W.N. 903. Prior execu- 
tion application consigned to record-room — 
Subsequent application is only continuation 
thereof and is not affected by section 48. 123 
I.C. 113 = 1930 L. 647. See alto 1935 L. 918. 
Decree-holder attaching agricultural land and 
applying for temporary alienation — Subse- 
quent appointment of Receiver — Not one in 
continuation of previous application. 1936 
Posh. 209. See alto 1937 P. 43; 1937 N. 92. 
An application for execution was dismissed 
by the Court not because of decree-holder's 
default or negligence but on the ground that 
the case was an old one and the Court intend- 
ed to remove it from its list. A second ap- 


plication was made for similar relief. Held 
that in these circumstances the second ap- 
plication must be regarded ns a continuation 
of the old one. A. I. It. 1941 Lnh. 62. Where 
a previous application for execution has been 
dismissed for default on the part of the de- 
cree-holder, a subsequent application caimot 
be said to be for revival of the old applica- 
tion merely because the relief prayed for is 
the same.' 186 I.C. 860=A.I.lt. 1940 Lah. 
35. See also 1940 Oudh 26. The question of 
the character of an application for the pur- 
poses of ascertaining whether it is a ‘fresh 
application' or not for purposes of section 48, 
lias to be decided upon the circumstances of 
each case. The substance of the matter must 
prevail over the form of the application. 66 
I. A. 84 = 14 Luck. 192 = A. I. R. 1939 P.C. 80 
= (1939) 1 M.L.J. 652 (P.C.); 1940 Pat. 432; 
1940 All. 270. In order that an application 
may be treated as one to continue an earlier 
execution, the first condition necessary is that 
the earlier execution case must not have been 
finally disposed of. If it wag so disposed of, 
no question of continuing it can arise. If, on 
the other hund, there was an interruption in 
the earlier proceeding by reason of which the 
Court, being unable to grant the appropriate 
relief, struck off the case, it cannot bo said to- 
have been finally disposed of. It will then be 
considered to be still pending, and may, if a 
proper case is otherwise made out, be revived 
and continued. A second application will 
not, however, be considered to be a continua- 
tion of a former one if it is found to be dif- 
ferent in its scope, or if the former execution 
is found to have been abandoned by the de- 
cree-holder or to have been dismissed through 
his default or laches. 186 I.C. 385 = A.I.R. 
1940 Pat. 432. The question whether an ap- 
plication is a fresh application or is merely 
one to revive the previous execution proceed- 
ings. has always to bo decided upon the cir- 
cumstances of each case and in each case the 
substance of t lie matter must prevail over the 
form of the application. I. L.R. (1940) All. 
377 = 1940 A. L.J. 301 = 1940 All. 270 (F.B.). 
Where an application for execution is dismiss- 
ed in default on account of non-appearance 
of decree-holder, a second application can- 
not he said to be in revival of the prior 
application and would bo barred when it is 
presented more than three years after the 
date of the last application. 190 I.C. 379 
— A.I.R. 1940 Lah. 75. Section 48, bars only 
a fresh application for execution and not an 
application by which a prior execution appli- 
cation is revived. Where certain execution 
proceedings were compromised and on the 
failure of the judgment-debtor to pay the 
instalments as agreed, the decree-holder ap- 
plies for continuation of his prior execution 
application, the bar under section 48 does not 
apply to it. It is clearly an application to 
revive an execution application which remain- 
ed suspended for some time. 1939 O. 
W.N. 947=1939 A.W.R. (C. C.). 240. 
An application by which it is sought 
to proceed against properties other than 
those mentioned in the first execution 
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(b) where the decree or any subsequent orde r directs’any payment of money 
or the delivery oi any property to be made at a certain date or at recurring periods 
the date ot the default in making the payment or delivery in respect of which the 
applicant seeks to execute the decree. 
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application or against a person not implead- 
ed or mentioned in the first execution 
application must be rega riled ;IS a fresh ap- 
plication within the meaning of section 48. 
and no such application can therefore be en- 
tertained after 12 years from flu* date of the 
decree. There is no difference in principle 
between an attempt to proceed at a late 
stage in the execution proceedings against 
properties which it was not sought to pro- 
ceed against in the original application and 
an attempt at a late stage to proceed against 
a person other than the person against whom 
it was originally sought to execute the de- 
cree. 21 Pnt.LiT. 407=1940 Pat. 571. In 
order that an application may be treated as 
a continuation of another application with- 
in time, it is necessary that the two appli- 
cations must 1 m* of same nature. 54 A. 396. 
See also 52 M.L.J. 137=1927 M. 347. It is 
jilso a necessary condition that the previ- 
ous application should not have been dis- 
missed for default on the part of the de- 
cree-holder. 72 I.C. 862. The execution of 
a decree is not. barred merely because the 
application for restoration of an execution 
petition made within 12 years but struck off 
on account of insufficient process-fees, is 
made after 12 years. 33 A. 57. See also 3 
Pat.L.J. 103 = 44 I.C. 560. If on an appli- 
cation for execution by issue of a precept, 
the Court issues, instead, prohibitory orders, 
which are illegal, all these orders must be 
ignored and it must be assumed that 
the application for execution is still 
pending in Court and no proper order 
has been passed thereon . The Court 
is, therefore, competent to pass a 
proper order by issue of a precept on the 
basis of the original application, even after 
the expiry of 12 years from the date of 
decree. 152 I.C. 685=1934 L. 610 (2). 
See alto 101 I.C. 960 = 1936 L. 843 (Release 
of property from attachment on objection-- 
Application for re-attachment after dis- 
missal of objection is no fresh application 
for execution). Her also 1937 N. 92; 166 
I.C. 950 = 18 Pat.L.T. 90=1937 P. 43. Sec- 
tion applies only to fresh execution appli- 
cation and not to amendment of pending exe- 
cution petitions. It does not matter that 
the application or order for amendment was 
made after the prescribed 12 years. Amend- 
ments which in substance create a new exe- 
cution application should not be allowed. 
1928 M. 1154. Her also 50 M.L.J. 579; 
134 I.C. 730 = 1931 B. 425 (2); 1937 Pat. 
43=18 Pat.L.T. 90. Applications which 
are only ancillary to the main application 
are not barred under this section. 1937 N. 
92. The period of 12 years prescribed by 
section 48, ought to be taken to run from 
the date of tho original decree. The period 


so fixed is final and cannot be extended by 
any amendment of the decree; an amend- 
ment of the decree does not give a new date 
lor starting a period of limitation. 151 I 
( \ 541-11 O.W.N. 1103 = 1934 O 465. See 
" l*o 1935 L. 292; 18 Pat. 395=1939 P.W. 
X. 611 — 1939 Pat. 607 . Ordinarily an exe- 
•ution application which has not been pro 
pcrlv made within the 12 years’ period pres 
cnbed by section 48, should not be allow 
to be amended so as to deprive the respon 
dent „f right of putting forward the plea of 
limitation. Hut the Court is not powerless to 
mder amendment in special circumstances. 
I'hc Court has a discretion in the matter. 1939 
M.W.X.988. Applications for amendment of 
an execution application, by which the decree- 
holder seeks to execute his decree against a 
person who was not named in the original 
application as presented to Court within tho 
period of limitation or to execute his decree 
against property which was not specified in 
the application as originally presented, must 
he regarded as “fresh” applications and not 
as being in continuation of the ap- 
plication already on the file; and if made 
after the expiry of 12 years from the date 
of the decree, they must fail as time barred 
and cannot be allowed. Where the date on 
which an application to amend an execution 
petition is presented is a date on which a 
fresh application to execute the decree would 
have been barred by section 48, C. P. Code, 
then the Courts, will apply the snme princi- 
ples as they would in dealing with an appli- 
cation which is in form a fresh application. 

21 Pat.L.T. 407 = A. I. R. 1940 Pat. 571. An 
application to transfer a decree to another 
Court for execution is not an application to 
execute within this section. 20 A. 78; 16 
C. 744; 22 C. 921; 35 B. 103; 34 A. 396; 

95 I.C. 96 (2) = 1926 A. 660. Application 
for execution to transferee Court — If a con- 
tinuation of prior application before trans- 
ferring Court. Sec 1935 L. 508; 1937 N. 

92. Rent decree ngninst dnrpatnidar — First 
application for execution of, on footing that 
decree created a chnrge on tenure — Three 
subsequent applications on footing that de- 
cree was a mere money decree — Fifth appli- 
cation on footing that decree created a 
ehnrgo on tenure — If a continuation of first 
57 M.L.J. 184=3.3 C.W.N. 977 (P.C.); 1937 
Nag. 92. As to the proper time when ob- 
jection under this section can bo taken. < • 

1937 A.W.R, 1222. . ... 

Sec. 48 (1) (6).— Under section 48 (1) 
tho subsequent order must be an order in 

- • • . • • • i i « wioiin nml nn 


tho suit in which decreo is made 
order which directs payment by the debtor 
or the surety of money in respect or the 
judgment-debt. Where order was made at 
a time when somo of the property wide i 
was believed to be tho property of the 
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(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the execution of a decree upon 
an application presented after the expiration of the said term of twelve years, where 
the judgment-debtor has, by fraud or force, prevented the execution of the decree 
at some time within twelve years immediately before the date of the application : 
or 

( b ) to limit or otherwise affect the operation of article 1 ( 1 B3 ol the first 
Schedule to the Indian Limitation Act, 1908]. 


LEG. REF. 

1 Amended by Act XXXI V of 1940. 

NOTES. 

debtors was the subject of some suit in the 
nature of an administration suit in which 
the receiver was appointed and application 
for order against the Receiver was made in 
the absence of judgment-debtor and surety, 
held, that it did not fall within section 48 
(1)(5). CO I. A. 43=12 P. 195=141 I.C. 760 
= 1933 P.C. 52 = 04 M.L.J. 599 (P.C.). Sec 
also 1939 Sind 93. To render the clause ap- 
plicable there must be an order of Court 
directing the payment of money on a certain 
date. Arrangement made between the parties 
out of Court is of no avail. 72 I.C, 477. Where 
Court accepted the compromise that decretal 
amount should bo paid by instillments, it 
would operate to extend the period. 73 
I.C. 071=1923 L. 381. See also 34 I.C. 
393 (M.). Where the parties to a decree en- 
ter into a compromise by which it is agreed 
that the decretal amount would be payable 
by instalments and on default to be realised 
by execution, and a competent Court passes 
an order in terms of the compromise, the 
order is in the nature of a subsequent order 
under section 48 (1) ( b ), and the limitation 
for execution runs against the decree-holder 
from the dato of that order, and not from 
the date of the original decree. I.L.R. 
(1937) 2 Cal. 373=05 C.L.J. 403. Where the 
decree amount is payable in yearly instal- 
ments by virtue of a compromise entered 
into between the parties in execution pro- 
ceedings, the starting point for the period of 
12 years fixed by section 48, O.P. Code, is not 
the date of the decree but the date of de- 
fault in the payment of the instalments. 1. 
L.R. (1940) All. 530 = 1940 A.L.J. 439 = 1940 
All. 423. Order under section 48 (1) ( b ) 
must be made by the Court which passed the 
decree. 73 I.C.' 794=1923 L. 078; 40 A. 
198; 2 P.L.T. 80 = 58 I.C. 393. But set 
95 I.C. 243 = 1920 L. 4(53. Order of exe- 
cuting Court granting time to tho judgment- 
debtor is not a subsequent order directing 
payment of money within the clause, and 
does not operate to extend the period. 40 
A 198. See 57 C. 789 = 1929 C. 087. 
Order of executing Court regarding realiza- 
tion of Hu- decretal amount by instalments 
does not amount to a “subsequent order” 
within the meaning of section 48, cl (1) (51 
102 I.C. 715=1930 O.W.N. 517 = 1936 O. 
200; 54 A. 573 (F.B.); nor a subsequent 
compromise order made in execution pro- 
ceedings. 14 P. 810 = 150 I.C. 297 = 1935 P. 
380. Tho words “subsequent order” in sec- 

C. C. M .— 63 


tion 48 (1) (5) show that the order must bo 
subsequent tp the decree, lienee the order 
which the section contemplates must be pass- 
ed not in the suit but iu execution. A mere 
variation as to the time or mode of paying 
the decretal debt cannot be considered a 
substitution of one decree for another or any 
material alteration in the decree which the 
Civil Procedure Code forbids. But where the 
parties, keeping the decretal liability unalter- 
ed, enter into a compromise by which the me- 
thod of satisfying the decree is changed and 
the executing Court by its order records the 
compromise and directs the parties to act 
upon it, the order must be deemed to be a 
“subsequent order to pay” within the mean- 
ing of section 48 (1) (5) and a fresli period 
of 12 years runs from the date of such order. 
I.L.R. (1939) Kar. 502 = 1939 Sind 93. If an 
instalment decree provides for payment of 
whole sum on default of any instalment, time 
runs from the date of the first default, in 
respect of the whole claim. 49 I.C. 497; 24 
C. 281. Sc e also 102 I.C. 073 = 1936 L 159; 
1928 A. 029; 33 Boni.LR. 459=1931 B. 

20.5; 1932 L. 504 — 132 I.C. 255. Where some 
defendants only appealed and the others were 
not made parties to appeal, limitation for the 
non-appealing defendants starts from date of 
first Court’s decree. 30 C.W.N. 300 = 95 
I.C. 25 < = 1920 C. 004. Decree directing 
money to be recovered from one party — On 
default money to be recovered from anothei 
— If barred 12 years from date of decree 
See 48 M. 840 = 49 M.L.J. 498 = 1920 M. 
20. Where mortgage decree directed sale 
of mortgage property and the balance to be 
realised from other properties and the per- 
sons of the defendants, limitation for execu- 
tion of tho latter part of the decree runs 
, )r !‘ the decree. 45 I.C. 436=22 

' ^ TI 5 (P.C.), in effect overruling 

40 M. 989 = 31 M.L.J. 513 (F.B.). See 
also 43 I.C. 122; 29 I.C. 550 (M.). Mort- 
gage suit — Compornise decree — Other pro- 
perties offered as security— Default in abid- 
ing by terms of compromise decree — Suit 
on the basis of compromise decree — Appli- 
for P , ‘. raonal ‘h’eree — Limitation. 114 
, • 792. Whether time runs from date of 
decree or date of sale for execution against, 
person in, a case where a combined decree 
against the person and property of mort- 
gagor, see 50 M. 5=52 M.L.J. 256. Where 
inesno profits are ascertained in execution, 
application for its recovery should be made 
within 12 years from date of decree and nor 
from dato of its ascertainment. 53 M.L.J. 
440. If a decree compromises different 
items, decroc-holdcr i 8 entitled to a period of 
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12 years to execute his decree regarding encli 
item commencing from the • time encli be- 
comes recoverable by him. 152 I.C. (585 = 35 
P.L.R. 548 = 11*34 L. (510 (2). As to execu- 
tion bv Collector, sec 151 I.C. 541=11 O.W. 
X. 1103 = 1934 O. 465. 

Fraud. — Fraud or force need n<*t have 
occurred within 3 years of the application. 
53 I.C. 802 = 10 L.W. 566. Nor is it neces- 
sary to show that it extended continuously 
for 12 years. It is sufficient if it is shown 
that the judgment-debtor on various occa- 
sions prevented the execution bv fraud. 12 
I.C. 793 = 14 O.C. 238. See also 22 M. 
320; 35 M. 670 = 22 M.L.J. 35. Section 4-8 
(2) (b) extends the period to 12 years from 
the time when the decree-holder was pre- 
vented bv fraud of the judgment-debtor, from 
executing the decree. 34 A. 20 = 11 I.C. 672 
1=8 A.L.J. 1020. (7 C. 566, Dist.) To claim 
exemption under section 48 (2) (a). it is 
enough if the decree-holder merely proves a 
fraud having been committed by the judg- 
ment-debtor. It is not necessary for him to 
prove further by evidence that because of 
that fraud lie was actually prevented from 
executing the decree within 12 years. 40 L. 
W. 694=67 M.L.J. 751. ‘Fraud’ should be 
understood in a large and liberal sense. 44 A. 
319; 24 M.L.J. 270. See also 55 M. 670 = 
22 M.L.J. 35; 54 A. 513. The term should be 
interpreted in a wider sense than that in 
which it is generally used in English law. 13 
T.C. 88 = 15 C.L.J. '678; 6 M. 365; 80 I.C. 
905. It includes, except with reference to 
contract, circumvention. 25 A.L.J. 842 = 
105 LC. 277 = 1927 A. 668. A fraudulent 
transfer of property by the judgment-debtor 
amounts to fraud within the meaning 
of section 48 (2). 42 P. L. R. 10= 

1940 Lah . 178. Delaying execu- 

tion by frivolous, futile and dishonest ob- 
jections on the part of the judgment-debtors 
amounts to fraud. 44 A. 319; 10.10 M.W. 
N. 729=128 T.C. 455. Bui see S3 A. 419. 
Rut objection which ultimately proves un- 
successful will not amount to fraud. The 
fraud should be such as to prevent decree- 
holder from executing the decree. 13 T.C. 
88=15 C.L.J. 678; 53 A. 410. The mere 
raising of objections so as to prolong exe- 
cution proceedings beyond the period of limi- 
tation cannot, in all cases, be regarded as 
fraud for the purposes of S. 48. If the 
objections are patently frivolous, they can 
ordinarily and ought to be disposed of 
speedily by the Court if the decree-holders 
are diligent. An objection by a person to 
the attachment on the ground that the exe- 
cuting Court bad no jurisdiction to adjudi- 
cate on the question whether lie was or was 
not a partner of the judgment-debtor firm 
cannot be regarded as dishonest. ; But where 
bis objection that lie was not a partner of 
the judgment-debtor firm is false and was 
adopted as a trick by which the decree-hol- 
ders were forced by no fault of their own 
to delay execution proceedings until the 
period of 12 years bad expired, bis 


conduct in raising the plea is fraudulent and 
has the effect of enlarging the period of limi- 
tation. 161 I.C. 960=1936 L. 843. “Fraud" 
! s * n S. 48 (2) (a) in the ordinary 
juridical sense of the word ; and what is 
contemplated is some action on the part of 
the judgment-debtor preventing the decree- 
holder from taking out execution proceedings 
and thus allowing time to run against him, 
or some action of the judgment-debtor which 
entices the decree-holder to hold his hand. 
Where the judgment-debtor only takes ad- 
vantage of the procedure allowed by the law, 
lie cannot be held to have prevented the 
decree-holder from executing his decree by 
“traud , however obstructive he may be. 
T o so hold would he stretching the language 
of the section beyond what is legitimate. 
14 P. 816=16 Pat.L.T. 506=1935 P. 380. 
An intentional avoiding by the judgment- 
debtor of arrest under a warrant by the de- 
cree-holder to avoid payment of decretal 
amount amounts to fraud. 12 L.W. 710= 
60 I . C. 630 ; 47 M . L. J . 428 ; 6 M . 365 . Also 
locking up the house to prevent attachment 
of movable property. 9 B. 318; 22 M. 320. 
Rut keeping doors closed is per se no evi- 
dence at all of fraudulent conduct on the 
part of a pardanashin lady. 40 I.C. 399= 

4 O.L.J. 345. A fictitious transfer of pro- 
perty made in order to defeat or delay exe- 
cution amounts to fraud. 4 M. 292; .80 I.C. 
905. Also a deliberate evasion of the process 
of Court to defeat execution. 35 M. 670= 
22 M.L.J. 35. See also 13 I.C. 929=9 A. 

L. J. 17. Where execution of decree is pre- 
vented In the fraud of one of several judg- 
ment-debtors, extension of time will he al- 
lowed only against such judgment-debtor. 
38 M. 419 (on appeal from 35 M. 670); 1930 

M. W.N. 729; 1930 S. 218. Court's refusal 

to allow execution to proceed against pro- 
perties in receiver’s hands will not make S. 
48 (2) applicable, when decree-holder failed 
to proceed within the 12 years against judg- 
ment-debtor’s other available properties or 
against surety. 1929 P. 597. Where the 
entire property of a judgment-debtor was 
under the control of the Collector for sonic 
period, commencing from a certain date, in 
execution of a decree and another decree was 
obtained against the same judgment-debtor 
subsequent to that date, and various applica- 
tions for execution were put in, the period 
referred to above should be excluded from 
the period of twelve years prescribed by S. 
48. 1937 O.W;N. 1116. Court sale— Auc- 

tion-purchaser’s right subsequently fount! 
against — Suit against decree-holder for re- 
covering purchase-money — Payment l>v dc- 
crcc-lioldcr and fresh application after 12 
years of decree — Fraud alleged — Limitation 
ran from payment by dccrec-holdcr Be- 
cause of fraud S. 48 docs -not apply. 107 
I.C. 653=1928 M. 152. The fraud proved 
against judgment-debtor can be availed of 
by dccrec-holdcr against legal representative 
of. judgment-debtor, where decree is sought 
to be attached against assets of the deceased 
defendant in hands of legal representative. 



The Code of Civil Procedure (V of 1908). 


499 


S. 50] 


Transferees and legal representatives. 

4 q. Every transferee of a decree shall hold the same subject to the equities 
* ' J (ifany) which the judgment-debtor might have enforced 

Transferee. against the original decree-holder. 

so. ( i ) Where a judgment-debtor dies before the decree has been fully 
3 satisfied, the holder of the decree may apply to the 

Legal representative. Court which passed it to execute the same against 

the legal representative ol the deceased. 


NOTES. 

40 L.W. 694=67 M.L.T. 751. As to appli- 
cation to continue execution against legal 
representatives of judgment-debtor, see 31 
Bom.L.R. 858=1931 B. 425 (2). . . 

Rp.S Iudicata. — The Court has jurisdic- 
tion to decide rightly or wrongly. Executing 
Court can determine whether application for 
execution is barred under S. 48 ; It may 
arrive at a wrong conclusion. The wrong 
decision is binding on parties unless it is 
corrected at their instance in appeal or re- 
vision. But so long as it stands it cannot 
be attacked collaterally in another proceed- 
ing, on the ground of want of jurisdiction 
in the executing Court. 61 C. 234=38 C. 
W.N. 348=1934 C. 282. 

Sec. 49. — S. 49 relates only to the stage 
of execution and has no application to a 
suit for damages. 42 M. 338=36 M.L.J. 
376. Judgment-debtor can attach the money 
deposited by him in Court towards a decree 
against him, which is assigned to one 
against whom he has a decree. 19 N.L.R. 
164=1924 N. 46. For purpose of S. 49 
the equities have to be enforced even though 
the assignee might in fact have been one 
without notice. Otherwise the very object 
of S. 49 would be in effect frustrated and 
its provisions rendered nugatory. So a right 
of set-off available to a judgment-debtor 
against the assignor decree-holder is also 
available against the assignee of the decree, 
though the latter had no notice. 145 I.C. 
767=1933 M. 215. Sec also 1937 R. 316. 
The principle embodied in S. 49 is the same 
as that enacted in S. 132, T. P. Act, the 
right of set-off being an equitable right. If 
judgment-debtor has right to set up a cross- 
decree under O. 21, R. 18, he has that right 
also against the transferee of the decree- 
holder. The right is not however available 
where there is no cross-decree on the date 
when the decree is assigned. 37 C. W. N. 
758=1933 C. 865. Code docs not contem- 
plate any specific application to bring on re- 
cord the legal representative of the judgment- 
debtor though in ordinary practice such a 
prayer is usually added in an execution peti- 
tion. Hence an application for execution 
against the legal representative is valid and 
saves limitation even though it does not con- 
tain an express prayer for adding him. 143 

l.C. 844=38 L.W. 224=1933 M. 568. 

Sfx. 49 and 0. 21, R. 18. — Applicability 
and scope — Execution by assignee — Claim to 
set-off— Principles. I.L.R. (1937) A. 553 
= 1937 A.L.J. 258=1937 A. 351. There is 
no inconsistency between S. 49 and O. 21, 


R. 18. Tf there be any, S. 49 will prevail. 
I.L.R. (1937) A. 563. An equitable set-off 
can be and has been recognised in India; in 
fact the right of a judgment-debtor to ask for 
a stay under O. 21, R. 29, is an equity which 
binds the assignee of the decree; and when 
both decrees arose out of one transaction no 
Court of equity can reject the request of the 
judgment-debtor. The assignee can only 
take subject to the judgment-debtor’s equita- 
ble right to have execution stayed until his 
suit shall have been decided and therefore to 
set-off his decree which may be passed in his 
suit. I.L.R. (1938) Bom. 263=40 Bom.L. 
R. 188=1938 Bom. 253. 

Sec. 50. — “Dies” — Civil death is not con- 
templated. 53 A. 529=1931 A. 306; 159 
I.C. 390=1935 C. 713. Execution may be 
had not only against the legal representatives 
of the judgment-debtor but also against the 
transferee who purchased the property pend- 
ing execution proceedings. 51 B. 37=29 
Bom.L.R. 60. See also 14 P. 732. As to 
whether a mere alienee from a legal repre- 
sentative is so for purposes of execution, see 
47 L.W. 782=1938 M. 684= (1938) 1 M.L. 
J- 867. Legal representative merely means 
the person who in law represents the estate 
of the deceased, and it is immaterial whether 
such a person has actually obtained posses- 
sion of the estate or even whether the deceas- 
ed left any estate. The extent of liability 
has to be decided in execution. 1939 A.M. 
L.J. 69. The provisions of the Code are to 
be strictly observed and there is no provision 
under S. 50, for attachment in execution 
against a legal representative of either a debt 
due to him or of movable property that has 
not yet come into his possession. The secu- 
rity deposit therefore of a deceased judg- 
ment-debtor in deposit with his employer can- 
not be attached by a prohibitory order under 
U. 21, R. 48 of the Code in execution 
against the legal representative of the judg- 
ment-debtor. 170 I. C. 766=1937 Rang. 
f/4. Where the judgment-debtor dies 
in the course of the execution proceed- 
ings, there is no necessity for having the 
names of his legal representatives substituted. 
It the decree-holder executes his decree, it 
would only be necessary for him to proceed 
against the legal representatives after due 
"Oticc had been given to them . 158 I . C. 419 

= 193aO.W.N. 1087. If a judgment-debtor 
(lies during execution, it is irregular for the 
Court which has not passed the decree to 
proceed with the execution against the repre- 
sentatives of the deceased judgment-debtor 
without fresh orders from the Court which 
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( 2 ) Where the decree is executed against such legal representative, he 
shall be liable only to the extent of the property of the deceased which has come 
to his hands and has not been duly disposed of ; and, for the purpose of ascertaining 
such liability, the Court executing the decree may, of its own motion or on the 
application of the decree-holder, compel such legal representative to produce such 
accounts as it thinks fit. 


NOTES. 


passed the decree; under S. 50. the applica- 
tion for such execution is to he made to the 
Court which passed the decree. 168 1. C. 
346=1937 P. 239. Rut sec 1931 A. 320 (2) ; 
1938 R. 385; 11 Pat. 445. Where a decree 

is transferred to another Court for execution 
subsequent to the death of judgment-debtor 
an application to bring his legal representa- 
tives on record must be made to Court which 
passed decree and not to Court to which de- 
cree is transferred for execution. (18 Rom. 

224, Foil.; 55 l.A. 227. Dist.) 36 Rom.L. 

R. 443=1934 R. 215. Under S. 50. it is the 
Court which passed the decree which has 
power to substitute heirs of a deceased judg- 
ment-debtor and not the Court to which the 
decree is transferred for execution. Rut 
when a Court to which a decree has been 
transferred for execution makes an order for 
substitution under S. 50. it is a matter of 
procedure and not of jurisdiction. An ap- 
pellate Court should not consequently inter- 
fere with an order for substitution made by 
a Court to which the decree has been trans- 
ferred execution when the merits of the case 
arc not affected by the irregularity in view 
of S. 99. 1941 Pat. 139=19 Pat. 838. A 

purely personal decree such as an injunction 
can be so executed. 1931 R. 280=133 I.C. 
244; 1931 R. 482=55 R. 709. Duty of Court 
which passed decree to decide who arc the 
legal representatives before transfer of de- 
cree. 1926 M. 411. Where wrong legal re 
presentatives were brought on record an ' 
real heirs having knowledge of the saim did 
not object, decree is binding on them also or 
on any subsequent purchaser from them. M 
R. 125. Plaintiff must be diligent and im- 
plead all ordinary legal representatives under 
the law applicable if he wishes to bind them, 
but where lie impleaded a person who was 
apparently the legal representative and there 
was no fraud or collusion, the estate would 
still be bound, if other persons turn out to 
be the actual legal representatives, provided 
that the plaintiff was ignorant of. or had no 
means of knowing the facts or circumstances 
by reason of which the proper legal repre- 
sentatives were other than those impleaded 
by him. 141 I.C. 580=34 P.L.R. 511 = 1933 
L. 380. See also 144 I.C. 30=1933 M. 508 
=40 P.L.R. 25. Where a judgment -debtor 
died after proclamation of sale, and his legal 
representatives were not brought on record 
before sale actually took place, held, the sale 
was not a nullity and was not liable to be set 
aside. 32 C.W.N. 418. Where, after the 
attachment of the immovable properties of 
the judgment-debtor in execution of a decree 
against him, and after the Court has passed 
an order for sale, the judgment-debtor dies 


and the sale is held without impleading the 

judgment-debtor’s legal representatives, the 

sale is null and void and not merely irregular 
59 M. 461 = 1936 M. 205=70 M.L.J. 102 
(F. B.). Death of party pending appeal to 
Privy Council docs not nullify decree and it 
is executable. 11 P. 445=1932 P. 261. In- 
solvency of judgment-debtor pending execu- 
tion — Official Receiver necessary to be 
brought on record— Sale without notice to 
him invalid. 120 I.C. 889=1929 M.W.N. 
198. Reversioner, to whom the life-estate 
holder has surrendered her estate, if legal 

representative of judgment-debtor. See 159 
370=1935 C. 713. Legal representative 
of a Hindu is liable to the extent of property 
coming to him without any distinction as to 
ancestral or self-acquired property- of deceas- 
ed. 118 T.C. 396=38 Rom.L. R. 977. 
‘Property of judgment-debtor” — Person gov- 
erned by Dekkan Agriculturists’ Relief Act- 
Liability for debt of deceased judgment-deb- 
tor. 32 Boin.L.R. 320=1930 R. 238. Suit 
against legal representative of deceased deb- 
tor should not be dismissed on the finding 
that defendant is not in possession of any 
estate of the deceased. It is a matter for 
determination in execution. 120 I.C, 333. 
The transferee Court can also substitute legal 
representatives. 1931 A.L.J. 166=1931 A. 
320 (2). Rut the proper Court for the pur- 
pose is that which passed the decree. The 
getting of an order of substitution is only a 
matter of procedure and if the application is 
erroneously made to the transferee Court, the 

defect may be waived. 11 P. 445; 1938 R. 

38.s . 

Skc. 50 (2) . — Once it is admitted or proved 
that the man sought to be made liable under 
a decree obtained against a deceased person 
lias come into possession of assets belonging 
to the estate of the deceased judgment- 
debtor, it is for him to satisfy the Court as 
to the extent of the assets received by him 
and to account for them. 1933 R. 309. See 
also 71 M.L.J. 385; 1941 R.D. 120=1941 
A.W.R. (Rev.) 229. Where the dccrcc- 
bobler has an)- complaint against the le^al 
representative for not properly administering 
the estate of deceased although lie (dccrcc- 
bolder) might have a remedy against him by 
filing a separate suit, lie can deal with this 
point in execution of the decree itself. 1933 
R. 309. Where step-sons arc in enjoyment 
of income on account of property, though 
non-transfcrable (c.rj., occupancy fields which 
belonged to their father), it is equitable that 
they should be legally bound to devote a due 
proportion of that income to the maintenance 
of the step-mother or the dependants of their 
father. In such circumstances a personal 
decree should be passed against the step-sons. 
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Procedure in execution. 


^i. Subject to such conditions and limitations as 
Powers of Court to enforce may be perscribed, the Court may, on the application 
execution. G f t j ie decree-holder, order execution of the decree — 

(а) by delivery of any property specifically decreed ; 

(б) by attachment and sale or by sale without attachment of any property ; 


NOTES. 

142 I.C. 274 ( 1 ) — 29 N.L.R. 103=1933 N. 
57. See also 30 Bom.L.R. 077 When 
once a decree has been fully satisfied, there 
is no need to bring the legal representative 
on record under S. 50. Where proceedings 
under R. 95 of O. 21 are taken they are 
between the auction-purchaser and the clai- 
mants, in which the legal representative of a 
judgment-debtor do not require to be added. 

1941 N.L.J. 494. . . f J 

Secs. 50-53.— A creditor is not entitled to 
bring a suit for the administration of the 
estate of a deceased Hindu who was joint 
with his son and died leaving no property 
apart from his interest in the family estate. 
There is nothing in Ss. 50, 52 and 53, C. P. 
Code, which would sustain an administration 
suit where the Hindu father dies leaving no 
property of his own. I.L.R. (1939) Mad. 
820=1939 Mad. 552= (1939) 2 M.L.J. 653. 

Sec. 51: Execution Sale. — S. 51 lays 
down the mode in which a Court may exe- 
cute a decree. It does not give the Court 
any discretion to choose one particular mode 
of execution as against another. The Court 
has therefore no jurisdiction to direct a 
decree-holder to proceed against the property 
of the judgment-debtor, when he desires to 
proceed against the person. (1926 I.. 110; 
1934 N. 140, Foil.; 48 M. 494 and 11 I.C. 
848, Dist. ; 29 I.C. 152, Diss.) 160 I.C. 812 
= 1936 Pesh. 46. Sale of property not be- 
longing to judgment-debtor — Void or valid — 
Distinction in cases where property is botui 
fide believed to belong to judgment-debtor. 
52 M.L.J. 148. Executing Court has power 
to order mortgage of judgment-debtor's land, 
when the decree is against agriculturist. 119 

I. C. 231 (Lah.). But see also 1938 A.L. 

J. 44-1=1938 All. 290 (F.B.) (No power 
to lease lands) . Quaere. — Whether the 
Civil Court has a general right to grant a 
remedy in execution by itself giving a lease 
of the property of the judgment-debtor for 
the purpose of satisfying the decree. But 
the Code does not make any provision for 
such a procedure. 1937 A. L. J. 801= 
1937 All. 699. The power to grant a 
temporary alienation under S. 51 is derived 
from the power of sale and if the power of 
sale is taken away by the legislature all 
powers derived therefrom are similarly taken 
away. 161 I.C. 628=1936 Pesh. 90. Decree- 
holder asking for arrest is not bound to 
accept instalments. 1930 L. 220. Execu- 
tion applications filed by decree-holder enure 
for benefit of receiver subsequently appoint- 
ed for execution of decree. 1929 B. 279= 
31 Bom.L.R. 320. A sale in execution is 
not a nullity even if it is not preceded by an 


attachment. Neither R. 30 nor R. 64 of O. 
21, C.P. Code, negatives the power expressly 
given to the Court by S. 51 of the Code to 
sell without attachment. I.L.R. (1939) 
Bom. 420=41 Bom. L. R. 463=1939 
Bom. 277. Where a defendant against 
whom a decree for price of plaintiff's car has 
been passed makes a hypothecation of the 
plaintiff’s car along with other cars, that 
have been left with him for sale or for 
custody, to a third party, and he then brings 
a suit against the third party and abandons 
it, and the transaction of hypothecation ap- 
pears to be fictitious, his conduct amounts 
to making a fraudulent concealment or 
transfer of his properties and comes within 
proviso (a) (if*) to S. 51 as amended by 
S. 2, C. P. Code (Amendment) Act XXI 
of 1936. 177 I. C. 1008=1938 Cal. 

448 (2). 

Sec. 51 ( b ) . — Though a decree as being 
saleable property under S. 60, is liable to be 
sold in execution, yet, High Court has power 
to make rule prohibiting the sale of a decree 
in execution of another decree. That hav- 
ing been done under R. 178, Civil Rules of 
Practice, the rule being within the powers 
of the High Court under Ss. 51 and 122, C. 
P. Code, a preliminary decree for partition 
cannot be sold in execution of a rnonev 
decree. 152 I.C. 789=1934 M. 692=67 
M.L.J. 669. Under the newly introduced 
proviso to S. 51, C. P. Code, in determin- 
ing the question of the capacity of a judg- 
ment-debtor who is an agriculturist to par 
the amount of a decree, his agricultural 
lands and his residential houses cannot be 
taken into account. 41 P. L. R. 101= 
1939 Lah. 299. See also 1940 Pesh. 
33. In the calculation of the means of the 
judgment-debtor for the purpose of S. 51. 
proviso, cl. ( b ), the necessary expenses of 
maintaining the life of the debtor and of 
his dependants must be taken into account 
and deducted from his income. 43 C.W. 
N- 427 ; In the calculation of the means 
of the judgment-debtor for the purpose of 
cl. (b) of the proviso to S. 51, C. P. Code, 
the valne of the property under attachment 
in execution of another decree, cannot be 
taken into account. 43 C.W.N. 427. Where 
a judgment-debtor after the date of the 
decree sells his property, receives the con- 
sideration but neglects to pay the decretal 
amount or a substantial part thereof, Cl. 
(b) of the Proviso to S. 51 comes into play 
and he is liable to be detained in civil prison. 
174 I. C. 629=1938 Pesh. 17. The 
onus of proof is on the decree-holder to es- 
tablish that the judgment-debtor had suffi- 
cient means to pay the debt within the 
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( c ) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(f) in such other manner as the nature of the relief granted may require. 

i i • * . iiv i payment of money, execution 

by detention in prison shall not he ordered unless, after giving the judgment-debtor 

an opportunity ol showing cause why he should not be committed to prison the 
Court, for reasons recorded in writing, is satisfied — ’ 


(a) that the judgment-debtor, with the object or effect of obstructing or 
delaying the execution of the decree, — 

(i) is likely to abscond or leave the local limits of the jui isdiction of the 
Court, or 

(ii) has, after the institution of the suit in which 'lie deciee was passed, 
dishonestly transferred, concealed, or removed any part of his property, or com- 
mitted any other act of bad faith in relation to his property ; or 

(b) that the judgment-debtor has, or has had since the date of the decree 
the means to pay the amount of the decree or some substantial part thereof and 
refuses or neglects or has refused or neglected to pay the same, or 

(r) that the decree is for a sum for which the judgment-debtor was bound 
in a fiduciary capacity to account. 

Explanation.— In the calculation of the mean; of the judgment-debtor for the 
purposes of clause (//), there shall be left out of account any property which by or 
under any law or custom having the force of law for the time being in force is 
exempt from attachment in execution of the decree.] ’ 


LEG. RF.F. 

• Proviso added by S. 2 of .V 1 XXI of 1936. 

NOTF.S. 

meaning „f sub-cl. ( b ) of the Proviso to 
S. 51. 177 1. C. 707=1939 Pat. 22. 

See also 1940 All. 494. 

Sec. 51 (r).— Where execution by arrest 
is asked, the question whether the necessary 
circumstances exist is one of fact. The 
burden lies on the judgment-creditor to 
show that the necessary circumstances exist. 
If it is found cither way by the lower Court. 
it_ is not open to the High Court to go be- 
hind it in second appeal. 1910 All. 
494. Under S. 51 (r). it is not open 

to the C ourt, in absence of special circum- 
stances, to say that decree-holder must pro- 
ceed against the properties of the defend- 
ant before applying for his arrest. Hut 
there may be circumstances which would not 
only justify refusal of a warrant of arrest. 

wou ^ cvcn demand such refusal. 
Where properties of judgment-debtor arc 
under attachment at instance of the decree- 
holder or such properties arc the subject- 
matter of a decree on a mortgage at the 
decree-holder's instance, and the judgment- 
debtor is precluded from raising money on 
thc^ properties by reason of the decree-hol- 
ders action, a refusal of arrest would be 
justified. 38 C.W.N. 1085. Receiver 
appointed in execution of one decree, other 
decree-holders need not apply for appoint- 
ment of receiver for the same property — 
Status and duties of receiver. 1930 M. 4. 
The High Court can on equitable grounds 
appoint receiver in execution for property 

’£J hc ™ ofussil - 57 C - 964=34 C.W.N. 

238 — 1930 C. 502. The Court has no doubt 


jurisdiction to appoint a receiver of imniov- 
al)lu properties in execution of a decree al- 
though such properties be situate outside 
the jurisdiction of the Court. But if the 
judgment-debtor objects to the appointment 
ot a receiver in execution and if there is a 
reasonable chance of the decree-holder be- 
ing able to satisfy bis decree by attachment 
and sale, he should be relegated to that 
remedy. In a case, however, where flic 
properties ol the judgment-debtor prove to 
be saleable, the Court is entitled to appoint 
a receiver in execution of properties out- 
side the jurisdiction notwithstanding the 

judgment-debtor’s objection thereto. 40 

C.W.N. 1065. Decree — Execution by re- 
ceiver mortgagee as against decree-holder — 

< apacity of recejver need not be mentioned 
in final mortgage decree — Receiver not af- 
fected by attachment before judgment or by 
parties entering into consent decree. 31 

Bom.L.R. 320=1929 B. 279. As regards 
t lie grounds for appointing receiver, see 8 

O.W.N. 677; 35 C.W.N. 1066=1932 C. 
189=59 C. 225; 1936 N. 288; 71 M.L.L 
87; 1938 A. 3=1.1. R. 1938 A. 35 (wakf pro- 
perty). A person applying for appointment of 
receiver in execution of a decree must make 
out reasonable ground for the appointment. 
The mere fact that the judgment-debtor 
presses the applicant to accept a smaller 
amount than the sum decreed or applies to 
Manager, Sind Encumbered Estates, for Ins 
aid does not constitute a valid ground for 
appointing a receiver, more especially when 
there is no danger of waste or destruction 
of the property. 1933 S. 231=150 I. C. 
473. An appointment of receiver by way 
of execution cannot be obtained where the 
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(l \ where a decree is passed against a party as the legal representative 
5 ' ^ ' oi' a deceased person, and the decree is lor the payment 

Enforcement of decree 0 f m0 ney out of the property of the deceased, it may be 
against legal representative. executed by the attachment and sale ol any such 

property. • - 


NOTES. 

decree-holders can execute the decree in 
the ordinary manner. (Ibid.) A Court 
has no power to appoint a receiver in res- 
pcct of property which is not the subject ot 
any suit or of any execution application. 
(Ibid.) Execution by appointment of a 
receiver under S. 51 is a distinct and dif- 
ferent mode of execution from that of at- 
tachment and sale. In the case of lands 
exempt from attachment under S. 24 of 
Ajmer Courts Regulation, if they were leas- 
ed to lessees, a receiver could be appointed 
to recover the rents. But if the lands were 
being cultivated by the judgment-debtor 
personally an appointment of a receiver 
would probably be inappropriate. 1937 A. 
M.L.J. 89. See also 1938 A.L.J. 444= 
I.L.R. (1938) All. 528=1938 All. 290. In 
execution of a decree against a person pos- 
sessing a share in a firm it is doubtful if a 
receiver under S. 51 can be appointed be- 
cause a receiver cannot be appointed for the 
custody of the property which the judgment- 
debtor himself cannot take possession of. 

In order to ascertain the approximate value 
of the shares of the judgment-debtor, it may 
be open to the Judge to appoint a Commis- 
sioner to make an inventory of the assets 
of the firm and its liabilities. 1937 
Lah. 313. A decree for the payment of 
arrears of alimony passed under S. 37 of 
the Divorce Act is a decree of a special 
character ; but it is a decree for the payment 
of money within the meaning of the proviso 
to S. 51. Before ordering arrest and de- 
tention in prison of the debtor in execution 
of such a decree, the Court must be satis- 
fied as to the matters covered by the pro- 
viso. 1941 Born. 17=42 Bom.L.R. 945. 
The explanation applies only to Cl. (b) of 
the proviso. By virtue of the explanation, 
property which could not be attached or 
sold was not to be considered only when 
deciding as to whether the judgment-debtor 
had any means to pay the money decreed. 
Obviously, the explanation has nothing to 
do with Cl. (a) and therefore it cannot be 
said that a gift by the judgment-debtor 
after the institution of the suit, of his land 
not liable to attachment and sale does not 
make him forfeit the protection afforded to 
him by the amendment of S. 51 by Act XXI 
of 1936 even if the gift was made with a 
dishonest intention. 189 I.C. 371 = 1940 
Pesh. 33. 

Sbo. 51 ani> 0.40, It. l: Appointment op 
heck iv hr. — Discretion ok Court. — N o doubt 
aection 51, C. P. Code, prescribes the appoint- 
ment of a receiver as one of the modeg in 
which a decree can be executed but the ap- 
pointment of a receiver in all eases is subject 
to the provisions of O. 40, r. 1 of the Code 


and no receiver can be appointed in any case 
unless it appears to the Court that it is just 
and convenient that a receiver should be ap- 
pointed. 107 l.C. 302 = 1937 O.W.N. 243 = 
1937 O. 232. See also 1937 Mad. b(54 ; 14 
Luck. 538 = 1939 O.W.N. 206 = 1939 Oudh 110. 
Execution by appointment of a receiver is 
one of the methods of execution provided by 
section 51, and so long as in the circumstances 
of the case it is the best means of securing 
the rights of the judgment-creditor without 
causing undue hardship to the judgment- 
debtor, there is no valid reason for avoiding 
this method of execution. 45 C.W.N. 1104. 
There is no reason why the decree-holder 
should not take out any or all the forms of 
execution which the Code of Civil Procedure 
entitles him to pursue against various items 
of the judgment-debtor’s property. Conse- 
quently, where by a consent order a receiver 
is appointed of certain properties, treating 
the appointment of receiver as a form of 
equitable execution, there is no reason why 
the decree-holder should not proceed or be 
entitled to proceed against properties which 
are not the subject-matter of the order ap 
pointing receiver. 17 Pat. 248=19 Pat.L. 
T. 359=1938 Pat. 130. Where de- 
cree-holder can only exercise the ordinary 
legal remedies at considerable risk and with 
doubtful results, there is ample justification 
for the appointment of a receiver in execu- 
tion in such circumstances. 1941 Cal. 
240. The Court can appoint receiver over 
property out of its jurisdiction. This power 
is bused upon the doctrine that the Court, 
acts" in personam. The Court does not and 
cannot attempt by its order to put its own 
officer in possession of property in foreign 
territory, but it treats as guilty of contempt, 
any party to the action in which the order is 
made who prevents the necessary steps being 
taken to enable its officer to take possession 
according to the laws of the foreign territory. 
39 P.L.R. 415. 

Sec. 52 : Scope ok Section. — As a general 
rule a decree must he against a person and 
not merely against something which is not 
a person, for example, the estate of a deceas- 
ed person, though it may operate upon such 
estate by force of a direction to a person, 
who h:is the estate in his hands, to discharge 
the judgment-debtor out of it. This is what 
section 52 provides for. A decree which merely 
states that the money could be recovered 
from the assets of a deceased person, without 
adding in whoso hands these assets were to 
be found, is defective and inexecutable; the 
proper course Is to apply to the Court, which 
passed it to amend it. 151 T.C. 017 = 1934 M. 
562 (2). Whore the debtor dies before the 
suit and a defendant is sued ns representing 
the deceased person’s estate, the defendant, 
in order to bind the estate and the rightful 
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owner, must substantially represent th» 
estate, and where he does not substantially 
represent the estate, the Court has no 
jurisdiction to sell the estate and the decree 
would not bind the real heir. But where a 
debtor himself ,9 a party to a suit and dies 
either in the course of the suit or in the 
eourse of execution proceedings and the 
< ourt by a judicial decision brings a person 
on the record as the legal representative of 
the deceased debtor, the decision however 
wrong will bind the estate of the deceased 
person, and the rightful heir cannot subse- 
quently come and dispute the correctness of 
the decision or the jurisdiction of the Court 
to sell the deceased debtor’s estate. 150 I C 
.123=: 1934 A. 474. Section does not provide 
for reservation of propertv to satisfv debt® 
30 I.C. 256 = 18 M.L.T. *147. Liability of 
legal representative under this section’ and 
under section 50 are the same. 7 m ‘>.37 $ ff 
also 89 I.C. 534=1925 (). 515. Where property 
m the hands of a son is sought to be proceed 
ed for debts of the father, if it is proved 
that the son has received certain assets from 
father, onus is on son to give detailed 

information regarding the propertv received 
1933 L. 447. St'r also 14 s I.C. 930=1934 
101. Section does not contemplate the 
insolvency of the deceased party. 22 C 259 
Written statement in the suit that no assets 
*i rp 0 — Suit if to be dismissed 49 A 

« 4 -^ 2 A * 459 5 23 A L - r - 359. Suit on pro 
note— Defendant’s father and sons of deems 
ed executant admit jointness of family— 

1 roper course is to pass decree against 
assets and leave the liability of the proper 
ties under Hindu Law to be determined in 
execution. 110 T.C. 80 (1). A person holding 
a decree against assets of a deceased person 
enn obtain satisfaction by attachment and 
Rale of only such property as is shown to 

have formed part of the assets of the 

deceased. The onus is on the decree-holder. 

Yl hen thorp . ,H » partition in the family and 
the properties m dispute are not dealt with 
n the partition, it is for tlio decree-holder 
to establish that the property attached 
formed part of the joint family property, 
there jg no presumption that any particular 
property , a joint family property. 148 I.C. 

thod of which section 52 is an expression has 
always been so operated as not lo prejudice 
no rights \ntcr sc of bpnoficiaripfl or logntcps 
over whom the creditor has priority. 05 T A 
L,,rk - 494=42 C.W.N. 901 = 

9 eeL P ro 109 938) 2 M.L.J. 210 (P.C.). 

Section 52 (1) gives a creditor a right to pro- 
ceed against the property of the deceased in 
the hands of a legal representative and sub 
section ( 2 ) of that section gives the creditor 
tlio right to proceed personally ngninst the 
legal representative if the latter cannot satis- 
fy tlio Court that lie has properly accounted 
for the property in hi H hands. It docs not 
give the creditor a right to proceed ngninst 
property which is no longer in tlio hands 
of the judgment-debtor. To proceed against 


such a transferee, the creditor must establish 
hw equitable right to do so in a soparato 
suit. It would not be competent to an exe- 
cuting Court to attach the property of a 
stranger on purely equitable considerations. 
But any interest which the legal representa- 
tive has in such property, such a s an equity 
of redemption can be attached by the credi- 
tor. 47 L.W. 782=1938 Mad. 084= 
(1938) 1 M.L.J. 807. 

Assets— Meaning ok.—' “Assets” include 

also property acquired after decree. On 
Hus point, see also 89 J.C. 477 = 1925 N 449. 
‘‘Assets’’ include rents and profits. 9 O.W.N. 
31 0 ; 1932 L. 383. “Property” includes rents 
lrom immovable property. 2 Luck. 408. 

It includes share of temple offerings 58 A. 
4.x Investigation as to assets may be made 
cither in suit, or in execution. 85 I.C. 708 = 
1925 N. 380. Kents and profits of the pro- 
pel ty of a deceased person accruing after 
the property has devolved on his heirs form 
part of the estate of the deceased. 1937 
O.W.X, 1243=1938 Oudh 45. Where 

property of the deceased is in the hands of 
Ins widow as executrix and it is not proved 
that, it belongs to her in her personal capa- 
city. the property may be attached in exe- 
cution of decree against her as executrix. 
The decree-holder may not file an admini- 
stration suit because a decree— holder has 
rights which he may work out in execution 
proceedings, and the cumbrous method of 
tiling an administration suit when ho desires 
to attach property prinia facie in the hands 
of the judgment-debtor as such may not ap- 
peal to him. 187 I.C. 370=1940 Kang. 
iS. .'Whether executing Court has power to 
inquire into administrator’s accounts whero a 
money decree is passed against him. Sec 5 
K. 44. Arrears of maintenanco due to a Hindu 
widow at her death are assets. 11 B. 528; but 
not maintenance paid under an arrangement 
in lieu of surrender. 129 I.C. 374=1931 A. 
368. As regards partners, sec 1931 S. 84 = 25 
N.L.K. 374. Where tlio estate in the hands 
of tlio heirs of the original debtor against 
whose estate* the decree was passed is liable 
for tlio satisfaction of the decree, then even 
the produce and income of that estate which 
has accrued after the death of the original 
debtor is liable to attachment and sale in 
satisfaction of such decree. 105 I.C. 802 = 
1930 L. 230. Where on the death of a legal 
representative ngninst whom a decree has 
been passed to the extent of the assets of 
tlio deceased in his hands, his legal represen- 
tative is added, ho cannot escape tlio liability 
for the decree so long ns the assets are in his 
hands. 1938 N.L.J. 170. 

Leoal representative — Meaning op.—*’ r 

50 I.C. 951 (Executor dc son tort is legal 
representative). See also 38 Bom.L.K. 977. 

Decree against party as i.eoal uephe 
SENT ATI VE. — A legal representative can be 
sued without proving that assets have come 
into his hands, if there are assets of which 
ho may become possessed. 8 B. 309. .Sec also 
13 B. G53 ; 33 A. 414 = 8 A.L.J. 199; 50 I.C. 
902; 89 I.C. 235; 131 I.C. 802 = 1931 N. 173. 
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i 2 ) Where no such property remains in the possession of the judgment-debtor 
and he fails to satisfy the Court that he has duly applied such property ol the 
deceased as is proved to have come into his possession, the decree may be executed 
against the judgment-debtor to die extent of the property in respect of which lie 
has failed so to satisfy the Court in the same manner as it the decree had been 

against him personally. 


NOTES. 

If in a suit on a bond instituted after the 
death of the executant against his personal re- 
presentatives, the Court is satisfied that at 
the time when the suit was brought the defen- 
dants hud received no part of the assets of 
the deceased, the only course open to it is 
to dismiss the suit. 1930 A.W .R. 32. A 
creditor of a deceased coparcener i$ entitled 
to a decree against a surviving brother of 
the deceased without giving any proof that 
he has got possession over any property 
belonging to the deceased and held by the 
deceased separately apart from the joint 
fa mil y estate. When he applies for the 
execution of his decree then the question 
will come up for consideration whether the 
deceased has left any such separate assets. 
If the decree-holder can prove that the 
surviving coparcener has g°t any such 
assets, then lie would bo entitled to execute 
his decree against the surviving coparceners. 
157 I.C. 51 = 1935 A.L.J. 293=1935 A. 390. 
Section 52 shows that there may be a decree 
passed against legal representative of a 
deceased person without showing that the 
deceased left any property and legal repre- 
sentative got that property. 49 A. 045=1927 
A. 459. Per Ashworth . — Section 52 provi- 
des for the due application of the assets, 
i.e., of ‘ plenc adnuinistravi * being taken m 
execution proceedings. Therefore it must be 
inferred that it cannot be taken at an earlier 
stage. In English law the plea of * plenc ad 
ministravi’ can certainly be raised by a legal 
representative sued on a debt due from the 
deceased. 49 A. 459. The fact that the 
estate is not in the hands of the legul repre- 
sentative, but in the hands of third parties, 
is no bur to n decree against him. 22 C. 259. 
Plaintiff must prove assets had or ought to 
have come to the hands of the defendant. 3 
M.H.C.R. 161. Bee also 4 C.W.N. 151; 89 
1.0. 477 = 1925 N. 449. A personal decree 
may be passed against the legal representa- 
tive if it is proved that he has received suffi- 
cient assets. 20 M. 44G. As to effect of 
obtaining decree against a wrong person as 
legal representative, see 15 Bom.L.R. 41; 34 
A. 79; 1928 M. 243. When a wrong person is 
sued as representative and property is sold, 
the proper representative can sue. 9 B. 86. 
See also 11 M. 408; 11 C. 45. A decree 
against one representative docs not bind the 
other representatives. 4 C. 142. See also 
7 A. 822 (F.B.); 8 C. 370; 24 I.C. 280. A 
decree obtained against a widow as legal re- 

t irescntative of the estate of her deceased lius- 
•and without making the minor sons, who 
are the proper legal representatives, as 
parties to the suit, is binding upon such sons, 
when there is nothing to show that the widow 
was n«“gligont of the interests of her sons or 
that she did not defend the case properly. 

C. C. M. — 64 


Lah. 277. Legal representative should ac- 
count for mesne profits in the shape of rent 
or interest. 15 W.K. 285; 30 M.L.J. 391. 
Also liable for the assets realized by sale of 
the properties of the deceased. 12 W.K. 177. 
In ease he fails to account for the assets 
come into his hands, he can be arrested in 
execution. 12 W.K. 117. Delay in bringing 
him on record does not absolve him from 
liability to account, though it may affect the 
quantum of proof. 129 I.C. 885 = 1930 L. 332. 
Absence of assets — Effect of. 1926 N. 170. 
Bight of creditor to follow the assets in the 
hands of the legatee should bo exercised by 
suit. It cannot be exercised by levying exe- 
cution against the assets in the hands of the 
leguteo under a judgment against the legal 
representative. 34 C.W.N. 761 = 58 C. 170. 

Sec. 52 (2). — Section 52 (2) does not ap- 
ply so long as there are sufficient assets to 
meet the decree — Meaning of the words 
“such property." 1930 L. 354. See also 41 

L.W. 350=1935 M. 298. Section 52 (2) 
simply enacts a rule of procedure in accord- 
ance with natural justice. If a debtor dies 
and his properties are taken by his legal re- 
presentatives, they are bound to pay his 
debts to the extent of the assets they have 
taken. Consequently if a creditor lias obtain- 
ed a decree for the payment of money out of 
the property of the deceased, and proves in 
the execution proceedings that the debtor 
died leaving properties which eninc into the 
hands of his representatives, then it is for 
these representatives to account for those 
properties, and if they fail to do so, they be- 
come personally liable to the extent of the 
assets not accounted for. 20 Pat.L.T. 685 = 
1939 Pat. 580. Section 52 (2) does not 
come into operation and there can be no exe- 
cution against the legal representative per- 
sonally until it is proved that the property 
Inherited by the legal representative from 
the deceased judgment-debtor is no longer in 
his possession. 169 I.C. 445 = A.I.R. 1937 
Posh. 80. Section 52 merely provides that 
if the legal representative of a judgment- 
debtor lias improperly disposed of any pro- 
perty of the deceased lie would himself be- 
come personally liable. That does not mean 
that if an alienation is made by the legal re- 
presentative which is void in law, the pro- 
perty in the hands of the alienee could not 
be pursued by the decree-holder. 41 P.L.R. 
362 = A.T.R. 1939 Lali. 373. Jurisdiction of 
Registrar of Presidency Small Cause Court to 
pass order under section 52 (2). The credi- 
tors of the ancestor have a general lien upon 
the assets of the ancestor’s estate for the 
payment of their debts and can follow such 
assets in hands of the heirs but not in the 
hands of other persons. If the heir has dis- 
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53 - For the pu, poses of section 50 and section 52, property in the hands of 

Liability Of ancestral pro- 1 .f™ dcscend * n ‘ which is liable unde, Hindu 

perty. . aw to ' l ' lc payment o! the debt of a deceased ancestor 

in respect ot which a decree has been passed, shall be 


NOTES. 

J'osotl of ancestor's property to other pe r . 
*ons, who took the property without notice 
"t the creditors’ claims, then the creditors’ 
n^hr to follow the property is lost. That 
n«lit cannot be revived to them bv the far* 
that the heir has been adjudicated* insolvent 
and that his transfer of the property inherit- 
ed by him has been set aside under the pro 
visions of the bankruptcy law so that .t 

now becomes available * for distribution 
among his creditors. <22 R | r,.| 

K. (503 = 152 I.C. 558=1934 K 1(52 '.See a s~> 
1040 Mad. 22 = 50 L.W. 055. Once it is mb 

!iv C of°a fI,C 1 ‘Tresenta- 

tive of a deceased person had come into 

possession of assets belonging to the estat. 

of t l.o deceased. , t is for him to satisfy tll , 

ourt as to the extent of the assets received 

b\ him and to account for them. I n s„eh 

he decree-holder to prove that some assets 
had come into the hands of legal i.-prese,,- 
tat. vo and when i.ns is done the o IIUs s 
sh.fted on to the latter to show the extent 

sat isf y t|m°r T 1 ™ 1 «»'■ «b« to 

f?L th( ,' ^eeree-holder to satisfactorily , 8 tv 
blisli that any property hehmfritwr » , 

r~r" *<-.iv % ;; ; 

bgal representative before tl„. I-. ♦ * .. ‘ 

• <*!d personally responsible for r ' 1,1 " 

L ?■ • k K • > 4,< - •'» »» ir „t t i, e J , 

ik fur tin. purpose „f ., , , 1,1 

pmy"'vl',i''h Pr f 

>vl.e„. Loir E m , . ? ) ,ro l , " r, y- Hut 

before ,1^ , P r "V' r !y 

against the deceased l,i H , U f i il ‘ p, rpp 

;• "v i° "Si,n , ;,“,t r '7r j : a x l e,.!;, r ::;: r ,i^ 

=it*f7-ii i7 12 >- us re. iopl> 

JLs.sets. 137 t.C. (532 1 ,IS 1,18 

Hkck. 52 AN,, n.Wff nn , 

I!: Oi.„, Socir- 

uf kamst a son an ror>roflr*ntinr 

n H°o h "" , f " r , 1U ‘ r ' HlP ! " ,,M s * n,I 
1 1 ?. nrl f of ,I|P «®n and his sons is bald, 

to be attached and sold i n execution of the 

a vnnb A J R. ,930 Pat. 500. The primipi; 

„ . P " Pct,on applies to a decree passed 
ngams, a company which has taken over the 
yntire assets and liabilities of another com- 

nnd' its 'bnt t 0 * !,t ^° r WPnt into bquidation. 
and its liability is expressed in the form 

adopted in decrees against legal representa- 
tives of deceased persons. As regards the 
mode of execution of such a decree, it does 
not in principle differ from a decree passed 


against the legal representatives of a per- 
■*<m who has died a natural death ‘hi p i 
T. 085 = A.I.R. 1939 Pat. 580. 'Mortgage 
executed by two members of joint Hindu 
family— Death of one of them— Suit bv mort- 
gagee decreed against estate of deceased exe- 
cutant m hands of his sons and against other 
executant personally— Suit dismissed as 

•■gains, grandsons of deceased executant 

1 *e«n e, cannot be executed against interest. 
<>r grandsons- Mortgagee’s proper remedy 
is by way of appeal from the decree. 13 
Lmk. 01 =(1937) 1 M.L..T. 41 = 1938 PC 
(P.C.). 

St:r. 53. — This section is new. and gives 
'•licet to the rulings under the old Code in 34 
C. 042 and 20 R 385. The law laid down 'n 
•!1 C. 224: 27 M. 243 and 28 M. 2(5 are no' 
now good law. 

Scope op Skitiojc.— Sr e 20 Hom.L.R. 000 

PI 1C. 745. Sr e also 24 A.L.J. 273=40 A. 
-!•>— 102(5 A. 220. Section 53 is only meant 
t° ‘over the case of a son or other decendant 
who limler flu* section is to be deemed the 
legal representative of his ancestor with res- 
pect to property which was liable under 
Hindu Law for the payment of the debt of 
tie- deceased ancestor, in respect of which 
a decree had been passed. It does not apply 
where a share of a brother of the father has 
eorne to the son and no decree has been 
passed against the father’s brother. Hence 
such share cannot Ik* attached in execution 
of decree obtained against father 159 I.C. 
233=1935 L. <550. S>, also 1937 Oudli 327: 

( 1937) 1 M.L.J. 224. Per Cornish, .7 . — Apart 
from section 53 a Hindu son cannot be 
made liable in execution as his father’s 
legal representative in respect of property 
which was not property in which the father 
had nnv right or title at flic time of his death. 
The language of section 53 is sufficiently 
wide enough to include a l-ability incurred by 
the father which is enforceable against the 
property in the hands of his son, whether 

the liability wii« incurred bv the father in 

• • 

his capacity of manager or personally. Hi 
both eases it iv the Hindu Law which at- 
taches to the property (his liability. Section 
53 covers n case where there is a decree 
against the father in respect of a pre-parti- 
tion debt binding on the share of property 
allotted to the son in the partition. The 
word ‘debt* as used in the text is wide 
enough to include n pre-partition debt which 
will include a liability for mesne profits in- 
curred by the father before partition, 
although "the actual liability is not deter- 
mined in n suit until after the partition. 

I.L.R. 0937) Mad. 880 = A.I.R. M ;“ K 

f>10= (1937) 2 M.L.J. 251 (F.B.). Section 
53 imposes the liability to pay the decree 
on the son or other descendant of the .jnuC- 
ment-debtor and not on any collaterd of the 
judgment-debtor. Accordingly on the death 
of a member of n joint Hindu family against 
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deemed to be property of the deceased which has come to the hands of the son or 
other descendant as his legal representative. 


NOTES. 

whom a personal decree is passed, the decree- 
holder can proceed only against the assets ot 
the deceased in tile hands of lus sons and 
not against the property belonging to the 
surviving brother. 1937 O.W.N. olO— A. 
I.R. 1937 Oudh 327. See also 18 Pat.L.I. 
341=1937 Pat. 321. Section 53 is creating a 
fiction for the purpose of section 50 and the 
purpose of section 52. The fiction created 
by section 53 is that in certain circumstances 
property, not the property of the deceased 
nnd not therefore in A as the deceased's per- 
sonal representative, shall be deemed to oe 
property held by J as a legal representative. 
Section* 53 seems to be limited to cases 
where the decree that is being executed is a 
decree passed in a suit on a debt. Hence 
it will not apply to a case where a decree 
for compensation in lieu of specific per- 
formance has been passed, for, the decree 
may only be regarded as creating a debt of 
record without its ...mg a decree on a debt. 
1940 N.L.J. 275=LL.R. (1941) Nag. 032 = 
1940 Nag. 278. Section 53 deals with the 
liability of ancestral property in the hands 
of a son or other descendant for the payment 
of the debts of a deceased ancestor in respect 
of which a decree has been passed. Where 
the ancestor against whom a decree is passed 
is still alive, there is no question of enforce- 
ment of the decree against his legal repre- 
sentatives or against ancestral property in 
the hands of such legal representatives, and 
1 lie entire family property is, therefore, not 
liable to attachment and sale under the 
section. 158 I.C. 490=1935 O.W.N. 1113. 
Section 53 was not intended in any way to 
alter the liability of the property under the 
Hindu Law; the' object of the section was to 
make it clear that the snmo remedy which 
might have beon available by a separate 
suit is equally applicable in the execution 
department and that although strictly speak- 
ing it cannot he said that the joint family 
property in the hands of a son of a deceased 
Hindu owner is property which has come 
into his hands as the legal representative of 
the deceased, it must be deemed to have 
so come into his hands within the meaning 
of sections 51 and 52 of the Code. The 
word “property” used in section 53 docs 
not mean any tnngiblo property which is 
necessarily capable of being seized or pos- 
sessed physically but must include proprie- 
tary interest in such property. Nor does the 
expression “in the hands of a son” necessari- 
ly mean property which is exclusively in the 
hands of a son without any partner or co- 
parcener. 150 I.C. 411 = 1934 A.L.J. 483 = 
10(16; 157 I.C. 945=1935 O.W.N. 1005 = 1935 
100(1=157 I.C. 945 = 1935 O.W.N. 1005=1935 
O. 510; 41 LAV. 01=68 M.L.J. 104. The de- 
finition of the term “legal representative” 
docs include a son becoming owner of his 
father’s , property by virtue of survivorship, 
for he does represent in law the estate of the 
deceased and at any rato it Is ho who inter- 


meddles with the estate of the deceased. 184 
I.C. 456 = 1939 Bcsh. 45. Section 53 is as 
comprehensive as it can be, and it does not 
limit the liability of ancestral property to 
property devolving by survivorship. The sec- 
tion would equally apply to ancestral or joint 
family property which comes into the posses- 
sion of the son or other descendant on a par- 
tition between him and his father or ances- 
tor. It is deemed to bo the property of the 
father or ancestor (judgment-debtor) for 
the purpose ;md within the meaning of sec- 
tion 53, C. P. Code. There is nothing in 
section 53 which limits the scope of tin- en- 
quiry or the remedy to property devolving 
by survivorship. I.L.R. (1939) Kur. 300 — 
1939 Sind 258. Section 53 provides that a 
question ns to what property would be liable 
in execution, is to be determined in execution 
proceedings and not by a separato suit. 16 
I.C 970=16 C.L..T. 85. On this section, set 
also 23 A.L.J. 467; 28 Bom.L.R. 1322; 41 L. 
W. 61 = 68 M.L.J. 104; 14 P. 732=16 Pat. 
L.T. 393 = 1935 P. 275 (F.B.). Section 53 
was enacted to settle a question, on which 
there was a conflict of judicial decisions, 
namely, whether coparcenary property surviv- 
ing to Hindu sons after the father’s death 
can bo proceeded against in execution of a 
decree against the father. Section makes it 
clear that such property can bo followed by 
the decree-holder in execution of his decree 
without obtaining a decree that the property 
is liable for tho debts of the de.ceased. The 
section is not intended to allow the represen- 
tative of a judgment-debtor in a mortgage 
decree to resist proceedings in the executing 
Court on the plea that the decree itself ought 
not to have been passed. 1934 L. 438=15 L. 
772. To make this section operative there 
should bo a decree against the son as the 
legal representative of the deceased. 103 I.C. 
338=1927 A. 683. But see 1930 N. 134. De- 
cree against Hindu father — Attachment of 
joint family property — Insolvency anil death 
of father — Application for execution against 
som — If affected by insolvency of father. See 
38 Bom.L.R. 977. Watan property cannot be 
regardod ns property inherited by a son from 
liia father so as to expose it to liability in 
execution under section 53. A son does not 
inherit watan property from his father at 
any rate to the extent of making that pro- 
perty liable for the father’s debts. To hold 
that watan property is liable for the father’s 
debts, like other property of a Hindu father 
would be to go behind the prohibition in sec- 
tion 5 of the Watan Act. 43 Bom.L.R. 232. 
Decree against member of joint Hindu fnmih 
— Execution against shares of other members 
except sons — Rights of creditor — Other moin J 
hers — If legnl repesentatives. See ( 1937) 1 

M.L.J. 224=1937 M. 472. 

Illustrative cases. — Grandson’s liability 
as “other descendant”. 1932 B. 522 — 34 
Bom.L.R. 1005. See also 144 I.C. 307 — 
1933 O. 309. It is only tho son or lineal des- 
cendant of a deceased Hindu that comes 
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IS. 54 

54- Where the decree is for the partition of an undivided estate assessed to 

Partition of estate or separa- ™ tHc , Crown > ° r fo1 the separate 

possession of a share of such an estate, the partition 

of the estate or the separation of the share shall be 


tion of share. 


iii^ n - mv. dilate Mian oc 

made by the Collector or any gazetted subordinate of the Collector deputed by 

him in this behalf, in accordance with the law (if any) for the time being in force 

relating to the partition, or the separate possession of shares, of such estates. 

oloar that nothing can bo realised from them, 
but that is no ground for dismissing the suit 
14/ I.C. 138 = 1933 P. G05. See also 1934 R. 


NOTES. 

within the scope of section 53. 45 A. 455. 
(42 B. 504, R.); 24 I.C. 280=1914 M.W.X. 
354. A son is liable for the decree debts of 
his father to tho extent of the ancestral pro 
perties unless the debt was* for an ille- 
gal or immoral purpose. This is so even it 
tho son was a party to the decree against 
the father. 20 A.L.J. 969 = 1923 A 124; 15 
L. 772 = 19 I.C. 252; 9 I.C. 631. The whole 
of the ancestral property and not merely 
that part of it in the hands of a Mitnkshara 
son is liable for satisfaction of the judg- 
ment-debt. 16 I.C. 970 = 1G C.L.J. 85; 32 
Bom.L.R. 919. Where a Hindu father made 
himself responsible to produce certain crops 
entrusted to him or on failure to make good 
a particular sum and died and the crops dis- 
appeared it was held that the father was 
in the position of a judgment-debtor and iie 
having died tho decree or order could be 
executed against his legal representative who 
would be liable to the extent of the assets 
of the deceased in his hands and that under 
section 53 even ancestral property could be 
proceeded against, if it i a liable under Hindu 
Law and the debt not being repugnant to 
good morals, the property in tho hands of 
tho sons were liable. 1941 A.W.K. (R«* v .) 
229. Sec also 1939 Pesh. 45. A Hindu son 
can, under section 47, have the question 
whether the debt had been contracted for im 
moral purposes, tried. 33 C. 076. Sec oho 
20 M. 385; 3 Pat.L.T. 43=1923 P. 142; 
1939 M.W.X. 918 (Plea by Hindu son 
that no debt existed as against hi« father). 
Section 53 does not in any way negative 
tho claim of tho son to be a legal repr<*scn- 
tativc within section 2 (11). 42 Bom.L.R. 

1066=1941 Horn. 23 (F.B.). Ancestral pro- 
perty of a deceased judgment-debtor is not, 
an asset in the hands of his heirs. 11 I.C. 
376 = 80 P.W.R. 1911. Watan property own- 
ed by a walandar is not after his death liable 
for his debts in the hands of his heirs under 
section 53. A money decree obtained against 
a real aiul ar during his lifetime cannot b<* 
executed against the 1 rat an property in the 
hands of his son. 58 B. 218 = 151 I.C. 151 = 
30 Bom.L.R. 169 = 1934 B. 116. A gratuity 
granted to tho heirs of a decensed employee 
by a railway administration is not assets in 
the hands of his heirs. 20 O.C. 53 = 1923 O. 
21. Where a suit is instituted against the 
heirs of a deceased member of a joint Hindu 
family, for loan advanced to the latter, tho 
actual existence of assets of the deceased 
need not be proved for passing of decree 
against tho heirs. Decree can ho passed 
against them to the extent of tho assets of 
the deceased that may be found in their 
possession. If no assets can bo found, it is 


196. 

, $ EC * 54 : Scope of Section.— I n case the 
Collector contravene the direction in the 
decree or acts ultra vires, his action is sub- 
ject to the control and correction of the 
Court. 19 B. 434; 28 B. 238. The primary 
object of .tho section is to prevent the annul- 
ment of joint responsibility for the payment 
<*f land revenue. Se e 16 C. at p. 205 and 24 
C. at p. 734 (F.B.). Section only applies to 
rase of estates assessed to revenue in lump 
and not to those assessed at acre rates. 95 I. 
C. 39 (1) = 192G R. 80. Nor to partition of a 
particular mouza in undivided estate. 1931 
C. 104 = 34 C.W.N. 895. Section does not 
apply to a suit for partition of a revenue- 
paying estate when no separate allotment of 
revenue' is asked for. [24 C. 725 (F.B.), Foil.) 
13 F\ 637 = 150 I.C. 608=1934 I'. 365. See also 
146 I.C. 201 = 1933 Pesh. 101. Where a Civil 
Court has passed a decree for partition of 
a revenue-paying estate, a subsequent parti- 
tion obtained from the Collector dot's not 
supersede tho Civil Court decrees. 13 P. 637 
= 150 T.C. 608 = 1934 P. 365. Section applies 
only to a rasp where decree comprehends the 
partition of tho whole of the estate paving 
revenue to Government. It does not apply 
where decree is for separate possession of a 
share of n portion of an undivided estate. 64 
M.L.J. 63 = 56 M. 443. Per VenTcatasubha Jiao, 

•1 . — What section 54 refers to is the partition 
of tho estate assessed to the payment of re- 
venue and not the partition of the estate as 
well ns the revenue. 56 M. 443 = 141 I.C. 181 
= 1933 M. 250 = 64 M.L.J. 03. For meaning 
of the words "for the separate possession of 
such an estate," sec 34 C.W.N. 892=1931 0. 
93 = 58 O. 122; 64 M.L.J. 63=56 M. 443. 

Powers of the Collector. — A Collector 
cannot refuse to carry out a partition. 14 

B. 450. A Civil Court cannot appoint a 
Commissioner to make a partition under this 
section. 23 C. 679. Collector’s duty is not 
confined to mere division of the lands but 
includes the delivery of the shares to the 
respective allottees. 11 B. 662. Also 103 I. 

C. 231 = 1927 N. 300 (along with the crops 
attached to tho land). He no doubt acts 
ministerially, but when a certain discretion 
is allowed to him, and so long as lie a p 
within bounds tho Civil Court has no right to 
interfore. 12 B. 376. Sec also 15 B- •>-' . 

B 435; 28 B. 238. Tho Collator can do 

nothing which contravene 

the Court. 14 B. 450; 28 B. 258. Stc 

1935 S. 192. ~ 

Powers or CivrL Court.— A Civil Court 

has no power to intorfero with tho Collcc 
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„ (,) A judgment-debtor may be arrested in execution of a decree at any 

DD * v ' J hour and on any day, and shall, as soon as practicable, 

Arrest and detention. brought before the Court, and his detention may be 

in the civil prison of the district in which the Court ordering the detention is situate, 
or where such civil prison does not afford suitable accommodation, in any other 
nUice which the Provincial Government may appoint for the detention of persons 
ordered by the Courts of such district to be detained : 

Provided, firstly, that, for the purpose of making an arrest under this section, 
no dwelling-house shall be entered after sunset and before sunrise : 

Provided secondly, that no outer door of a dwelling-house shall be broken 
open unless such dwelling house is in the occupancy of the judgment-debtor and he 
refuses or in any way prevents accr ss thereto, but when the oificer authorised to make 
the arrest has duly gained access to any dwelling-house, he may break open the door 
of any room in which he has reason to believe the judgment-debtor is to be lound: 

Provided, thirdly, that if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the country 
does not appear in public, the officer authorised to make the arrest shall give notice 
to her that she is at liberty to withdraw, and, after allowing a reasonable time for 
her to withdraw and giving her reasonable facility for withdrawing, may enter the 
room for the purpose of making the ariest : 

Provided, fourthly, that, where the decree in execution of which a judgment- 
debtor is arrested, is a decree for the payment of money and the judgment-debtor 
pays the amount of the decree and the costs of the arrest to the officer arresting him, 

such officer shall at once release him. 

( 2 ) The Provincial Government may, by notification in the Official Gazette, 
declare that any person or class of persons whose arrest might be attended with 
danger or inconvenience to the public shall not be liable to arrest in execution 
of a decree otherwise than in accordance with such procedure as may be prescribed 
liv ihf* Prnv inrial Government in this behalf. 


NOTES. 

tor’s proceedings under section 54. 42 B. 

089=20 BomJLR. 41L A Civil Court is not 
competent to make a division of revenue- 
paying land even with the consent of the 

partiea 30 LC. 209. . 

Final Order — Meaning of. — 35 M. 20 — 12 
I.C. 775. The docreo of a Court is final and 
a final decree in a partition ftuit cannot be 
re-opened unless by way of review. 4 P. 
L.J. 29=45 LC. 895. See also 38 LC. 593 
Partition of a revenue- paying estate If 
allowable. 2 P.L.J. 221 = 39 I.C. 173. 

Estate. — A ryotwari holding is not an 
estate. 7 M. 382 (F.B.). But see 10 B. 
528. The word ‘estate* is used in its ordi- 
nary sense. 10 C. 400. Section only 
applies to casce where revenue is assessed 
in lump and not at aero rates. 5 R. 200. 

Heo. 55: Arrested in execution of a 
DECREE. — Provision of the section is manda- 
tory. 164 LC. 782=1928 C. 02. As to what 
is meant by the word ‘arrest’, sec 11 C. 431 
(458). In tho execution of a decree payable 
by instalments tho judgment-debtor cannot 
l»o arrested for default in tho payment of 
each instalment. 7 B. 100. An undischarg- 
ed insolvent can bo arrested for a debt not 
included in tho schedule, and for which a de- 
creo has been subsequently obtained. 10 C. 
85. A warrant of arrest may bo issued oven 
when a writ of uttuchiuent has already issued. 


7 B. 30L Where tho salary of a judgment- 
debtor is such that no portion of it would be 
attachable under section 00 to allow a de- 
cree-holder to proceed by way of arrest of 
such a judgment-debtor, would be to make the 
law ridiculous. 1939 A.M.L.J. 75. Au ar- 
rest on a Sunday i 8 legal. 4 M.H.C.R. 12. 

“As SOON AS PRACTICABLE". — See 30 M. 179. 
When a warrant orders a debtor to bo 
imprisoned in a particular civil jail, his 
confinement in another jail would be unlaw- 
ful. 11 C. 527. An arrest is illegal if officer 
lias not warrant with him at time of arrest. 

5 A. 318. Sec also 27 A. 258. An irregular 
endorsement on the warrant does not invali- 
date the arrest. (5 A. 385. See also 7 
507. 

Entry into Plaintiff’s House to arrest 

ms Brother— Trespass— Damages.— De- 

fendant had a decree against plaintiff’s bro- 
ther and the latter though residing outside 
usually came and lived with Ins brother. In 
execution of tho decree, defendant entered 
tho bnithak of plaintiff’s house with the 
bailiff and runb sheriff believing that tho 
judgment-debtor was there as usual, with 
the object of effecting his arrest. Tho judg- 
ment-debtor was not there and on the 
plaintiff’s remonstrating, tho defendant 
apologised. Subsequently the plaintiff sued 
for damages. Held, that the bailiff and naib 
sheriff acted lawfully in entering tho house 
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LEG. REF. 

1 Substituted for the words “will 
charged In S. 2 of A< t III of kjji. 

2 Substituted for the words '• shall release 
by S. 2 of \« t III of 1 9 _> 1 . 
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:i, Where a judgment-debtor is arrested in execution of a decree for the 
payment ol money and brought before the Court, the Court shall inform him that 
he may apply to te declared an insolvent, and that he >[may be discharged] if he 
has not committed any act of bad faith regarding the subject of the applba ion 
and d he complies with the provisions of the law of insolvency for the time being 

,4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and turn, sbes security, to the satisfaction of the Court that hew 
with," one month so apply, and that he will appear, when called upon in any 
proceeding upon the application or upon the decree in execution of which hi 
was arrested, the Court -|may release | him from an cm, and, if he fails so ,o 

I.C. 303. I he liability of surety is 
now clearly laid down in S.' 145. Surety 
is liable to a transferee decree-holder. 26 
M. 258. Surety is not liable when judg- 
ment-debtor dies. 29 A. 466; 41 C. 50. 

S re also 1924 B. 428 (Judgment-debtor not 
appljang within time, dying subsequently— 
Liability of surety). Application to set 
aside order of arrest abates on death of the 
per-son against whom the order is made. 22 
I.C. 953 . Covenants in surety bond as to 
what is to happen in case the application to 
he declared an insolvent i_s refused, do not 
come within the purview of the section. 16 
A • . 37 _ See also 23 A . L .J . 59 . 

Su\ 55 (4). — A bond executed by a 
surety under S. 55 (4) cannot be made to 
contain conditions not covered by the sec- 
tion. 30 S.L.R. 177=1936 S. 244. Under 
S. 55 all that is necessary is that security 
to the satisfaction of the Court’ should be 
furnished. It is not provided that the surety 
will become effective only if a bond Ls for- 
mally executed. In such cases the liability 
of the surety is determined by the under- 
taking that is given to the Court by means 
(*f the agreement nr statement made by him 
and accepted by the Court, and non-compli- 
ance with the undertaking renders the surety 
liable under S. 145, C.P. Code. A.I.R. 
1937 Lab. 772. A surety is liable under 
S. 55 (4), i f. there is a breach of cither of 
the two conditions, that is to say, if the 
judgment-debtor fails to apply in insolvency 
or fails to appear lieforc the Insolvency 
Court or the executing Court. It is not 
necessary that both the conditions should be 
broken. 1937 A.M.L.J. 49. An order 
made under S. 55 (4) rejecting an applica- 
tion for forfeiture of security bond is appeal- 
able and therefore no revision lies. 34 
I.C. 247. (15 A. 183, Dist.) Liability of 

a surety when arises — Interpretation of sec- 
tion. 101 I.C. 525=52 M.L.J. 523.. Delay 
by one day — If excusable. 86 I.C. 304=1926 
AP. 286. Sre also 1926 M. 689=50 M.L.J. 
4771=95 I.C. 444. Surety undertaking to 
produce judgment-debtor until discharge 
from insolvency — Debtor obtaining protection 
order does not absolve surety of his duty 
to do so. 97 I.C. 413=1926 M. 958 ( 2). 

See also 145 I.C. 53H=1933 M. 360. The 

fact that a judgment-debtor for whose ap- 
pearance a person has stood surety absconds 
docs not necessarily involve a breach of the 


NOTES. 

hf>iw file for arresting the .judgment debtoi 
that t ho defendant accompanied them t. 
point out the person to he arrested, that n< 
trespass was committed and that plaintiff 
was not entitled to anv damages 
643 = 193.3 L. 723. 

Proviso 3. — It is not necessarv 
special order of the Court should be made 
empowering an officer authorized to arrest 
a pu rda ladv, to enter t he zenana house in 
which she resides. 7 C. 19. 

Proviso 4. — This proviso applies only 
when the arrest Ls made in execution of a 
“decree for the payment of money”. 24 C. 
»*»<>. A decree for tin* enforcement of a 
mortgage or charge will not he such a decree 
.SVy 24 C. 7(16 ; 21 .\i. 304; 19 A. 171; 29 M. 
05 . 

Skc. 5' (3) and (4). — The failure of the 
( ourt to inform the judgment-debtor under 
S. 55 (3) that be can apply for insolvency, 
docs not invalidate the warrant of arrest 
which is otherwise legally issued. 42 P. 
L.R. 374. The provisions apply only to 
judgment-debtors who arc under arrest and 
not already committed to jail. 8 M. 503. 
S. 55 (3) docs not entitle the debtor to be 
adjudped insolvent on an application except 
in conformity with the provisions of the 
Insolvency Law. 21 I.C. 293=25 M.L.J. 
54x The provisions apply to small cause 
debtors 2 Ml. 9. But .rcr also 22 B. 731. 
When application of judgment-debtor to be 
declared an insolvent has been dismissed and 
he is rc-arrested in execution, he cannot 
claim the benefit of S. 55 (3) and (4) so 
long as the previous dismissal is not set 
aside.' 9 I.C. 121. Where insolvency peti- 
tion is filed one day too late, delay cannot lie 
excused, and surety becomes liable. 1926 

304. When judgment- 
debtor furnishes security under S. 55 (4) 
the security should he directed to continue 
until final order is made. 46 B. 702fc=1922 
u' ^ cre . filing of insolvency petition 

by debtor or dismissal of an execution peti- 
tion does not absolve the surety. 34 I C 
4071= (1916) 2 M.W.N. 273. (14 C. 757, 

Dist.) See also 22 I.C. 953; 5 P.L.J 417 
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aoDlv and to appear, the Court may either direct the security to be realised or commit 
him to the civil prison in execution ct the decree. 

NOTES. . 

condition in the surety bond executed by the 
surety, if that bond provides that he should 
appear only when ordered by the Court; if 
the Court has permitted the judgment-debtor 
to absent himself, and if he then absconds, 
the bond cannot be enforced against the 
judgment-debtor. But if there is a disobedi- 
ence by the judgment-debtor of an order ot 
Court,’ whether expressed or implied, to 
appear, prima facie f the surety is liable under 

the bond. l.L.R. (1939) Kar. 401fc=A.I. 

R. 1939 Sind 270. Surety for producing 
judgment-debtor on a particular date, which 
turns out to be a holiday — Subsequent pro- 
duction though after some delay is substan- 
tial compliance with the bond. 1928 M.W . 

N . 871 . Where a surety for the appearance 
of the judgment-debtor who was arrested 
in execution of a decree, produces the judg- 
ment-debtor in Court and requests to be 
absolved from further liability under the 
surety bond, the Court should not refuse to 
grant the prayer. It is open to the decree- 
holder to apply to the Court for the. arrest 
of the judgment-debtor until he furnishes a 
fresh security. 151 I.C. 1541=1934 L. 962 
(1). When a surety gives security in the 
course of execution proceedings for the ap- 
pearance of a judgment-debtor and for satis- 
faction of the decree against him in the event 
of his failure to produce him when required, 
the security bond in the absence of any 
indication to the contrary docs not enure 
after the dismissal of the application for 
execution in default. The surety would 
naturally consider himself absolved from his 
liability on the dismissal of the application 
in the proceedings relating to, which his bond 
• was taken. The Court has no justification 
for summoning the surety! at the stage of 
restoration application and the mere fact 
that the surety failed to raise the point as 
regards the validity of the bond at the time 
cannot estop him from raising it later. 148 
I.C. 570=1934 L. 92. See also 55 A. 548 
= 144 I.C. 731 = 1933 A. 382; 14 R. 190|= 

162 I.C. 251=1936 R. 168. (Surety bond— 

Breach — Condition that judgment -debtor 
would appear on all days fixed for hearing 
of his insolvency petition — Petition adjourn- 
ed for mention as to arrangement between 
him and his creditors — Failure of judgment- 
debtor to appear on adjourned date — Liabili- 
ty of surety enforceable). Where judg- 
ment-debtor fails to apply for insolvency, 
within a month of his release, the option to 
commit him to prison or to realize the security 
lies with Court and not with decree-holder. 

1927 A. 3771=100 I.C. 626. Court cannot 
proceed both against judgment-debtor and 
his sprety. 117 I.C. 910=1929 L. 479. If 
the Court at the request of the decree- 
holder commits the judgment-debtor to the 
civil prison the surety is discharged auto- 


matically. The judgment-debtor once hav- 


ing been committed to prison, the Court 
cannot concurrently proceed against the 
surety. 144 I.C. 239=29 N.L.R. 83=1933 
N. 38. In enforcing a bond executed by 
a surety under S. 55 (4), the Court has no 
power to reduce the amount for which the 
bond is executed. The security in such a 
case is not forfeited by way of penalty. It 
is part of the fruits of the decree obtained 
by the decree-holder, and the Court is not 
entitled to deprive the decree-holder of the 
fruits of his decree. 30 S.L.R. 1771=1936 
S. 244. Where a surety executes a bond to 
the Court stipulating that the judgment- 
debtor will be present in Court on a particu- 
lar date, and that if he failed to be present 
the surety will produce him, the liability of 
the surety is not confined to producing him 
merely on that date. He is liable to pro- 
duce the judgment-debtor on some date after 
that date, and if he fails to produce him on 
a subsequent date when called upon by 
Court, he is privta facie liable under the 
bond. The fact that the Court grants time 
to the judgment-debtor several times cannot 
have the effect of exonerating the surety, as 
the grant of time by the Court cannot im- 
pair the decree-holder’s security, unless it can 
|)Q shown that the decree-holder granted 
time to the judgment-debtor. 1937 M.W. 
N. 1165. Surety — Bond — Undertaking to 

produce judgment-debtor on date fixed — 
Surety failed to appear and failed to pro- 
duce judgment-debtor on date fixed — Plea of 
illness of judgment-debtor — Absence of evi- 
dence to show physical impossibility to ap- 
pear. Held, that the surety bond not having 
provided for such a contingency or for ab- 
solving the sureties from liability in such a 
contingency, they were not absolved from 
liability and hence were liable to be procee- 
ded against under the bond in execution of 
the decree. 47 L.W. 408=1938 M.W.N. 
321 — A. I. R. 1938 Mad. 530. A surety bond 
has to be interpreted according to the con- 
ditions expressly mentioned in it, and not 
independently of them. The fact that it is 
executed under S. 55, makes no difference. 
In case the conditions laid down in the sec- 
tion are not fulfilled, the option lies not with 
the decree-holder but with the executing 
Court to proceed against the surety under 
the section or against the judgment-debtor. 
W hen once the Court exercises its option 
and discharges the surety, it cannot after- 
wards re-open the matter and proceed against 
him. If it does so, it acts without jurisdic- 
tion and the High Court will interfere under 
S. 115, C.P. Code. 18 Pat.L.T. 357=A. 
I.R. 1937 Pat. 476. Liability of surety — 
Previous execution proceedings against 
judgment-debtor consigned to record — Effect 
of. See 1935 L. 918. See also 123 I.C. 113 
= 1930 L. 647. The application referred to 
in this clause need not necessarily be an 
application containing all the particulars 
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Prohibition of arrest or 
detention of women in exe- 
cution ol decree for money. 


S. 56 

n Nohvnhstanding anything in this Part the 

Court shall not order the arrest or detention in the 

M ^ n in execution of a decree lor tin* 

payment ol money. 

57- The Provincial Government may fix scales, graduated according to rank 

Subsistence-allowance. !.‘ ,r< . ,uu nationality, of monthly allowances payable 

lor tl»c subsistence of judgment-debtors . ' 

I.C.. 113—1935 M. .->43 (Failure of judg- 
ment-debtor to apply in insolvency— Liability 
of surety). See alsp 1935 L. 918. 

Dkath of surety pending Salk— Proce- 
dure.— An execution proceeding cannot be 
continued against the estate of a dead man 
without bringing on record his legal repre- 
sentatives. Where in execution proceedings 
against surety lor a judgment-debtor 
under S. 55 (4), C.P. Code, the surety dies 
alter the issue ol the sale* proclamation and 
before sale, the decree-holder should, in 
order that lie may continue the proceedings, 
substitute, in the place of the deceased surety, 
bis legal representatives. The Court should 
issue notice to them under O. 21, R. 22, 

( .P. Code, whilst substituting them, and 
their objections should he heard before the 
execution proceeding can be further continu- 
ed against them. The circumstance that the 
legal representatives have already entered 
appearance in the execution proceeding does 
not dispense with the issue of notice under 
O. 21, R. 22 or of hearing their objections, 
if any. 18 Pat. 761 = 1940 Pat. 142. Row- 
land, J . — There can he no short cuts in 
matters of procedure. The correct proce- 
dure lor taking proceedings against a surety 
for the judgment-debtor is first to call on 
him to produce the judgment-debtor, then, 
on hLs failure to do so, to call on him to 
show cause against forfeiture and execution, 
and next on his failure 1 o show cause to 
the satisfaction of the Court, to obtain an 
order of the Court directing execution to 
proceed against the person and property of 
the surety. The correct procedure after 
the death of the surety is to substitute his 
heirs in the execution proceeding and to 
obtain the leave of the Court to continue 
the execution against them; thereafter to 
serve them with notices under O. 21, R. 22. 
C.P. ('ode, and on their appearance, the 
Court, after hearing and determining any ob- 
jections that they may make, would permit 
or disallow the continuance of the execution. 

A sale cannot proceed without the legal re- 
presentatives being brought on the record. 

18 Pat. 761=21 Pat.L.T. 360=A.I.R. 1940 
Pat. 142. 

Appeal — Revision. — An order passed on 
an application by the surety for cancellation 
of the surety bond is not a decree within 
the meaning of the Code, and is not appeal- 
able by the decree-holder. His remedy is 
only by way of revision. (1928 A. 527 and 
43 M. 325 R.) 144 I.C. 731=1933 A. 382. 

Sec. 56.— A money decree docs not neces- 
sarily carry with it a right to execute it by 


NOTES. 

required by the Provincial Insolvency Act. 
134 I.C. 718=1931 B. 444=33 Bom.L.R. 
820. The judgment-creditor’s remedies arc 
alternative and concurrent. 1931 B. 444 . 
See also 1933 N. 38. Where a surety bond 
has been executed under S. 55 (4) unless 
there has been failure in both respects, 
namely, in applying for adjudication and 
in appearance, the decree-holder is not en- 
titled to proceed against the surety. Where 
the judgment-debtor applies for adjudica- 
tion, one of the conditions is complied with 
and the decree-holder is not thereafter en- 
titled to ask the Court to realise the security 
I.L.R. (1940) All. 3381= 1940 A.L.J. 344 
— A.I.R. 1940 All. 304 . A person who 
becomes a surety under S. 55 (4) cannot 
claim to he released from his obligation at 
his pleasure. There is no analogy between 
a security bond executed tinder S. 55 ( 4 ), 
C.P. Code and a continuing guarantee under 
S. 129, Contract Act and S. 130 of the 
Contract Act (and its principle) cannot 
apply to a surety under S. 55* (4), C.P. 
Code. The surety tinder S. 55 (4) cannot 
he discharged from his obligation at any 
stage before he has fully carried out his 
undertaking to the Court. 1911 M.W.N. 
793. A judgment-debtor who was arrested 
in execution of decree was released on his 
furnishing security that he would apply with- 
in one month to he declared as insolvent. 
He failed to apply within one month but the 
decree-holder made no attempt to execute for 
over three and half years. Held, that the 
obvious inference was that the decree-holder 
realized that the judgment-debtor had sub- 
stantially, if not technically, complied with 
the order of the Court, and that the pur- 
poses for which the security was given was 
substantially fulfilled. It would therefore 
be wholly inequitable at such late stage to 
order that the security should he forfeited. 
A.I.R. 1941 Cal. 1 22. Dismissal of execu- 
tion application for default floes not dis- 
charge the surety. 138 I.C. 19(4=1932 L. 
492. An order under this clause against the 
surety after notice to him is appealable. 135 
I.C. 812=1932 B. 77=33 Bom.L.R. 1593. 

A surety bond under this clause need only 
be stamped with a Court- fee of eight annas 
under Art. 6 , Srh. II, Court-Fees Act. 141 
30 y= 19 W L. 89 (S.B. ) . See aha 143 
I.C. 12=34 P.L.R. 480=1934 L. 228. 
Undertaking by the surety that the judg- 
mcnt-clebtor would continue the insolvency 

extends up to adjudication only. 
1933 N. 40=144 I.C. 615=29 N.L.R. 28. 
Se * aho 144 I.C. 731=1936 A. 382; 41 L. 
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S. 58] 

58. (1) Every person detained in the Civil Prison 

Detention and release. j n exeC ution of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money exceeding fifty 

rupees, for a period of six months, and 

(b) in any other case for a period of six weeks : . . . 

Provided that he shall be released from such detention before the expiration 

of the said period of six months or six weeks, as the case may be,- 

(i) on the amount mentioned in the warrant for his detention being paid 

to the officer in charge of the civil prison, or 

(ii) on the decree against him being otherwise fully satisfied, or 

(iii) on the request of the person on whose application he has been so detained, 


(iv) on the omission by the person, on whose application he has been so 

detained, to pay subsistence allowance : 

Provided also that he shall not be released from such detention under 

clause (ii) or clause (iii), without the order of the Court. 

(2) A judgment-debtor released from detention under this section shall 
not merely by reason of his release be discharged from his debt but he shall not 
be liable to be re-arrested under the decree in execution ot which he was detained 

in the civil prison. 


NOTES. 

arrest of the judgment-debtor, c.g., m, ”9 r ;° r 
a female, or a legal representative. 18 N. 
L.K. 145=1922 N. 98. 

Sec. 58 .— Section does not apply to the 
case of a person imprisoned for contempt. 

4 C. 655. The Court has no power to fix 
shorter terms of detention than those pre- 
scribed. 13 M. 141. Imprisonment on 
arrest before judgment becomes, after ue- 
cree, imprisonment in execution of a decree, 
and the imprisonment suffered must be taken 
into consideration in calculating the period 
provided by this section. 7 B. 431. In 
execution of a decree payable by instalments 
the debtor cannot be detained separately for 
default in the payment of each instalment. 

7 B. 106. The language of sub-S. (2) indi- 
cates that immunity from re-arrest arises 
only when there has been release after “de- 
tention in the civil prison". See 8 M. 21. 
See also 23 C. 128. When a warrant of 
committal to jail has been made out, the dis- 
charge of the debtor whilst in confinement 
in the Court-house for non-payment of sub- 
sistence allowance must be regarded as dis- 
charge from jail. 9 B. 151. But see 8 M. 
21; 1929 L. 361=118 I.C. 531. Code con- 
templates as immaterial the circumstances 
under which the debtor obtains his release. 
20 C. 878. See also 12 C. 652. Code does 
not forbid retaking of a person who has 
been released under S. 13 of the Indian 
Insolvency Act. 26 B. 652 at 659. A deb- 
tor who has been discharged for non-pay- 
ment of subsistence money cannot be re- 
ar rested. 4 M.H.C.K. 76. Cost of cloth- 
ing, etc., required under S. 33, Prisons Act, 
is not subsistence allowance under S. 58. 
17 l.C. 911. When a debtor who has been 
committed to a particular jail is detained in 
another jail, he is entitled to his release. 
11 C. 527. While calculating the period of 

C . C. M .-65 


imprisonment under a new warrant, the time 
of imprisonment suffered by him under the 
former warrant should be deducted. 17 
l.C. 911. A payment is not made to the 
officer until the officer actually receives the 
money. 22 I.C. 25. 

Joint decree. — The only effect of a release 
under S. 58, is to protect from re-arrest the 
judgment-debtor who has been released 
from prison. The incarceration of one 
judgment-debtor out of eight judgment- 
debtors in execution of a joint decree for 
arrears of rent and his release before the 
expiry of 6 months cannot discharge his 
debt; nor can it clear the liabilities of the 
other seven. Crops raised by all the judg- 
ment-debtors are consequently attachable in 
execution of the decree notwithstanding the 
imprisonment and release of one of the 
judgment-debtors. 1937 R.D. 13. 
‘Detention' — Meaning of — If includes 

DETENTION IN COURT-HOUSE. — Words *SUCh 
detention’ in proviso (1) and ‘detention 
under this section’ in proviso (2), S. 58, 
refer to and mean ‘detention in civil prison’! 
Civil prison means civil jail and not Court- 
house. Detention therefore in the Court- 
house cannot be said to be detention in a 
civil prison. A judgment-debtor was com- 
mitted to the civil prison in execution of a 
decree but was released during the pendency 
of the appeal by him against the decree. 
Decree-holder withdrew the balance of the 
subsistence allowance deposited by him on 
release of the judgment-debtor. On dis- 
missal of his appeal he was detained by the 
appellate Court for the whole day but was 
released as no subsistence allowance was 
deposited by the decree-holder. He was 
ordered to appear before the lower Court 
on a fixed date and on appearance it was 
contended by the judgment-debtor That he 
could not be re-arrested in view of proviso' 
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[S. 59 


Release on ground of 
ness. 


... 59 - ( 1 ) At any time after a warrant for the arrest 

1 ' of a judgment-debtor has been issued the Court may 
cancel it on the ground ol his serious illness. 

(2) Where a judgment-debtor has been arrested, the Court may release 
im if, in its opinion, he is not in a fit state of health to be detained in the civil 


prison. 

(3) Where a judgment debtor has been committed to the civil prison, he 
may be released therefrom — ’ 

{a) by the Provincial Government on the ground o f the existence of any 
infectious or contagious disease, or 


( b ) by the committing Court, or any Court to which that Court is subordinate 
on the ground of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but 
the period of his detention in the civil prison shall not in the aggregate exceed 
that prescribed by section 58. 


Attachment. 


60. (1) The following property is liable to attachment and sale in execution 

.... „ . of a decree, namely, lands, houses or other buildings, 

m ™.Tnd y S al! : a ! > n%x“cuHon rf S ood . s > mone V’ bank-notes cheques, bills of exchange, 
decree. lumens, promissory notes, Government securities, bonds, 

or other securities for money, debts, shares in a corpora- 


NOTES. 

(2), S. 58. Held, that as at the time of the 
decrcc-holdcr’s omission to pay the subsist- 
ence allowance the judgment-debtor was not 
detained in the civil prison but in the Court- 
house, S. 58 did not apply. The judgment- 
debtor was not therefore exempt from be- 
ing committed to the civil prison to undergo 
the remaining term of imprisonment. 1937 
L. 253=39 P.L.R. 471. 

Sec. 59. — The provisions of S. 59 arc 
self-contained and arc not controlled by the 
rovisions of S. 55 (3) and (4) and arc 
ased on purely humanitarian grounds. If 
a judgment-debtor i* suffering from serious 
illness the Courts of justice would be well 
advised in ordering his release so as to es- 
cape the moral responsibility if anything 
happens to him in the event of his being 
sent to jail. 152 I.C. 427=36 P.L.R. 72 
= 1934 L. 807 (2). The adoption of either 
or both courses specified in Os. (1) and 
(2) of S. 59 lies entirely within the discre- 
tion of the Court. Asthma and indigestion 
do not constitute serious illness. And 
where a Court refused to cancel the war- 
rant of arrest, the appellate Court will not 
interfere unless the discretion is wrongly 
exercised. 145 I.C. 709= 34 P.L.R. 856= 
1933 L. 307. 

Sec. 60: Construction of Section.— The 
provisions of S. 60, which restrict the right 
of the decree-holder to realise the decretal 
amount from the property of the debtor 
should be strictly construed. 39 I.C. 375. 
All the sub-heads running from (n) to ( p ) 
under S. 60 (1), proviso, arc on the same 
footing, and the exemptions provided there- 
under arc cumulative, and any man is en- 
titled to all the benefits and not confined to 
one only, if he is qualified to do so. 1939 
Rang.L.R. 5W=A.I.R. 1939 Rang. 432. 


Distress is not permitted under C. P. Code 
and provisions of S. 60 cannot be applied 
by analogy to distraint. I.L.R. (1939) 

Kar. 566= 184 I.C. 698= A. I. R. 1939 Sind 
276. 

Scope of Section. — Exemption under S. 
™ can only lie claimed by the judgment- 
debtor. If, for some reason or the other, 
the judgment-debtor chooses to waive that 
privilege, his son cannot complain of his 
action. 145 I.C. 169=1933 L. 251; 102 
I.C. 616=1927 P. 233; 52 A. 1027; 1940 
Lali. 126. S. 60 is a prohibition against 
forcible attachment or sale. There is no- 
thing in this enactment to prevent an agri- 
culturist voluntarily selling or otherwise 
alienating his house. Where an agricultu- 
rist voluntarily agrees to mortgage his 
house, S. 60 docs not apply. 1935 L. 164; 
42 P.L.R. 261. See also' 1935 L. 942. 
Where an agriculturist himself mortgages 
his house, S. 60 docs not apply. (A.I.R. 
1935 Lali. 164, Rcl. on.). 189 I.C. 782= 

A.I.R. 1940 bah. 126. But see 1941 Pesh. 
53. Section docs not apply to sales where 
there is no attachment, as in mortgage de- 
crees. 23 A.L.J. 841=89 I.C. 364. See 
also 47 A. 900; 1929 R. 275 (1). A preli- 
minary decree for dissolution of partnership 
and for accounts is property which is capa- 
ble of attachment within the meaning of 
S. 60, though it may not be capable of im- 
mediate execution, it nevertheless creates 
rights which must be regarded as property. 
Such a decree falls under O. 21, R. 53 (4) 
and can he attached in flic manner provided 
therein. 18 Pat. 688=1940 Pat. 107=1939 
P.W.N. 839. also 1937 All. 652. A 
dccrcc-holdcr can attach all the properties 
of the judgment-debtor as S. 60 docs not 
limit the extent of properties to he attached. 
He can also attach property for mesne pro- 
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tion and, save as hereinafter mentioned, a.l other saieablc property, movabie or 


NOTES. 


fits even before they are assessed^ 16 I-C 


708. The articles given in section as 
to attachment are given only by' way °f dlus- 
tration Per Mukerj i, in 26 A.L.J. 

!li0g I C 229=1928 A. 193. Damages 
resulting from wrong attac hment may be 
recovered from the decreedmlder though be 

acts in good faith. 8 N.L.J. I' 1 ., , 

N 390. Provisions wliethcr applicable to 
attachment under Co-operative Societies 
Act. 23 N.L.R. 66. Objection under this 
section not taken by party — Court must 
cive effect if it otherwise becomes cogmz- 
lot of the exemption. 1930 A. 727. Bu 
see 1930 L. 106. It is a matter of doubt 
whether a Court has power to grant any 
form of equitable execution over property 
which is not liable to attachment under b. 

60. 1935 S. 21=154 I.C. 580 Property 
of judgment-debtor — Meaning of — Hindu 
father— Suit on mortgage— Exoneration of 
sons — Partition — Subsequent personal de- 
cree against father not executable against 
son’s shares — Properties allotted^ to sons 
arc not property of father. I.L.R. (1938) 

N. 136=1938 Nag. 24. Cls. (/») and 
(i) of S. 60 (1), as amended by Act IX of 
1937 have no application to proceedings aris- 
ing out of a suit instituted before the first 
day of June, 1937. 178 I.C. 141 = 19 P.L.T. 

761=1939 P. 77. See also 1938 S. 144. 
The word ‘suit’ in section 3 of the Amend- 
ing Act IX of 1937 is not necessarily con- 
fined to execution proceedings arising out 
of suits which are initiated by the presen- 
tation of a plaint, hut is also applicable to 
execution proceedings resulting on an award 
in arbitration. The Legislature never in- 
tended that the word ‘suit’ in S. 3 should 
be used in a restricted sense. 177 I.C. 504 

= A. I.R. 1938 Sind 176. 

Exemption from Attachment — Mode of 
raising PLEA. — Where a judgment-debtor is 
awaro of the proclamation of sale and his 
property lias been attached but does not 
make any objection prior to the sale, ho 
cunnot, after the sale, bo allowed to raise 
an objection under section 60 that the pro- 
perty proclaimed to be sold is not liable to 
attachment and sale under that section. An 
objection or application by a judgment- 
debtor that his property is not liable to 
attachment and sale under section 60 is an 
objection under section 47 and is governed 
by Art. 166, Limitation Act. 30 N.L.R. 
135=148 I.C. 200=1934 N. 82. See also 
58 B. 564=36 Bom.L.R. 681=1934 B.348. 
A mere right to give a lease is not property 
which can bo transferred. 8o it is not at- 
tacliablo under section 60. 161 I.O. 628 

=1930 Pesh. 90. 

“Hedt.*' — I t is not necessary that the 
exact amount duo should bo ascertained 
prior to attachment. 16 A. 286. See also 16 
I.C. 708. So also the interest of an heir 
in tho hands of the administrator holding 


as trustee though such interest « ^ eter _ 
mined and allowed to him. 117 1.V- i 
=1929 L. 600; 33 C.W.N. 282=1929 C 
359 (Accrued debt can bo attached Not 
one" where tho debt and its payment rest 
in tho future. 1925 C. 561=78 I.C. 881) 
The word ‘debts’ in section 60, includes 
share of debts. A debt due to the judg- 
ment-debtor and other persons jointly can, 
therefore, be attached and sold in execution. 

41 C.W.N. 410=1937 C. 199. The word 
‘debt* in section 60, means an actually 
existing debt, that is, a perfected and ab- 
solute debt. A sum of money which might 
or might not, become due, or the payment of 
which depends upon contingencies which 
may or may not happen, is not a debt. 17b 
I.C. 634=40 P.L.R. 73=1938 Lah. 
336. See also 178 I.C. 141 — 19 Pat. 

L T. 768; 1941 Rang. 256 (Provident fund 
amount); 1941 Rang. 239. Purchase-money 
duo to a judgment-debtor on certain contin- 
gencies is no ‘debt’. 133 I.C. 248=33 
Bom.L.R. 396=1931 B. 288. On this 
point, see 86 I.C. 626^=5 Pat.L.T. 504. 
Prospective rent cannot bo attached. 3 R. 
235=89 I.C. 794. Nor rent in respect of 
a period still in existence. 26 A.L.J. 253 
=108 I.C. 229=1928 A. 193. A decree 
for money, if debt. 6 M. 418. Money 
not immediately payable, if debt. 56 I.C. 
948. Contingent interest, if attachable. 
Sec 1936 C. 802; 163 I.O. 206=30 S.L.R. 
50=1926 S., 65. A decree of a Revenue 
Court is a debt. 21 A. 406; 21 M. 293. 
Money deposited with a Railway Company 
by one of its servants as guarantee for duo 
performance of his duties can bo attached. 

9 M. 203. See also 11 R. 116=142 I.C. 
360=1933 R. 23 (F.B.). A monthly 

allowance given in payment of an antecedent 
debt and acknowledged by tho debtor as 
such, is attachable in execution as debt. 9 
C.W.N. 703. Insolvent furnishing secu- 
rity for costs of Privy Council appeal — 
Same can be attached' subject to result of 
appeal. 8 P. 478; 1930 A. 225 (F.B.). 
Money payable under a life insurance can 
be attached for the debts of the lieir9 of tho 
deceased. 1928 C. 518. The amount duo 
under a policy of life assurance is a debt 
within tho meaning of section 3, T.P. Act, 
and it is attachable under section 60, C.P. 
Code, though it becomes payable only on tho 
death of tho assured. 39 Bom.L.R. 493= 
A. I.R. 1937 Bom. 382. Unpaid balanco 
of mortgage-money payable to> third person 
is “debt” duo to mortgagor. 17 L. 270; 
1935 L. 141. Money left by a judgment- 
debtor with a vendee to whom he had sold 
some immovable property for payment to 
his creditors but which was not so paid 
within a reasonable time, can bo looked upon 
as a debt duo to tho judgment-debtor and 
attached andi sold in execution of a decrco 
against him, oven though no time limit had 
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immovable, belonging to the judgment-debtor, or over which, or the profits of 
which, he lias a disposing power which he may exercise for his own benefit, whether 
the same be held in the name of the judgment-debtor or by another person in 
trust for him or on his behalf : 1 


NOTES. 

boon fixed for its payment to the creditors. 
.39 P.L.R. 201=1937 Lah. 003. Arrears 
of maintenance payable under an order if 
a Criminal Court under section 488 of tho 
Cr.P.Code, are neither a “debt” nor “sale- 
nble property” within the meaning of sec- 
tion GO, and are not therefore liable to 
attachment.. 02 C. 404=39 C.W.N. 281 
=1935 C. 578. See also (1937) 1. M.L.J. 
249. 1937 M. 424=I.L.R. 1937 M. 1004. 

Compensation money in hands op 
Collector awarded under Land Acquisi- 
tion Act. — Compensation money awarded 
under the Land Acquisition Act is not liable 
to attachment at the instance of the 
creditors of the persons whose lands have 
been acquired until the amount is tendered to 
them under section 31 of Land Acquisition 
Act. The money in the hands of the Col- 
lector is money belonging to the Government 
until the tender is made and no relationship 
of creditor and debtor can be said to have 
been established between the Collector on 
the one side and the owners of tho lands on 
the other. Section 00, does not therefore 
apply to such a case and the amount in tho 
hands of the Collector cannot be attached 
by creditors holding money decrees against 
the persons to whom the compensation has 
been awarded. I.L.R. (1938) Lah. 548 
<=40 P.L.R. 81 7= A. I. R. 1938 Lah. 533. 

Salrarle Property. — What is: 28 M.84; 
15 M.L.J. 7; 0 C.W.N. 790; 7 B.L. R. 
180 (P.C.) and 30 M. 378. Dec ision of 
trial Court ns to whether property iK sale- 
able or not, cannot be questioned in execu- 
tion. 23 A.L.J. 841. “Saleable” means 
saleable by auction at. a compulsory salo 
under the order of the Court and not trans- 
ferable by act of parties. 19 C.W.N. 
1182. A jodgment-debtor retains Jus in- 
terest in properties after Court-salo but 
before confirmation and such interest can 
bo attached. 34 L.W. 531=131 I.C.14 
— 1931 M. 511. A clnim which may accrno 
under a pending award cannot be sold. 7 
23.L.R. 186 (P.C. ) . All decrees, except 
money decrees, are both attachable and sale- 
able. 16 B. 522. An occupur of state 
Jaruls possesses tho right of cultivating them 
and of reaping and selling tho crops, which 
gives him a disposing power over the pro- 
fits. As the right of occupancy of state 
lands has value nnd as tho Government ex- 
pressly permits the right to be transferred, 
tho occupier has a saleable interest* in tho 
property which can bo attached and brought 
to salo in execution of a decree against 
him. Tho fact that the Government may 
step In and deprive the transferee of the 
benefit of tho purchase docs not alter tho 


position. 167 I.C. 920=1937 R. 74=14 
R. 619. ( Sec alio 149 I.C. 815=1934 R. 

263.) The share of a partner in a partner- 
ship business is saleable property. 20 C. 
693. Also his unascertained interest in 
partnership business. 13 M. 447. Preli- 
minary decree in suit for unpaid purchase- 
money is saleable property; sec 1937 A.L. 
J. 77G=1937 All. 652; see also 18 Pat. 
688=1939 P.W.N. 839. An interest in 
tho income of immovable property assigned 
by "'.ay of maintenance to a Hindu widow, 
cannot be attached. 15 A. 371.' The 
equity of redemption of the mortgagor is 
saleable property. 21 B. 226. Also the 
interest of a person in ancestral property 
governed by the Mitakshara Law. 5 A. 430. 
Also property revertible to the donor after 
donee's death. 17 B. 503. Whether interest 
of a Burmese Buddhist husband in property 
of marriage saleable. 5 R. 478. Also an 
actionable claim. 14 C. 241. The doors 
and window-shutters of a pucca building 
cannot be separately attached and sold. 11 
C. 164. Future melwaram rents of an in- 
alienable shrotrinn inarnl cannot be attached. 

4 M.L.J. 13. Nor can a non-transfer- 
able lease. 7 L.R. 33 (Rev.). After a 
cheque for the payment of money is deli- 
vered to the payee, it cannot bo attached by 
giving notice to the payer. 3 B. 49. A debt 
due to a judgment-debtor under a promis- 
sory note standing in the name of a third 
person who holds it in trust for or on be- 
half of the judgment-debtor is attachable 
under section GO (]). 41 L.W. 15=1935 
M. 181=68 M.L.J. 81 (F.B.). Where 
by custom tho pala of an endowment was 
transferable among a limited class of beirs. 
Held, that the palas were attachable in exe- 
cution. 58 C.L.J. 289=37 C.W.N. 978= 
1933 C. 757. Where tho Khadims’ share 
in the offerings of the shrine was by custom 
allowed to be sold among the khadims 
themselves. J I eld, that a right to such 
share was liable to attachment nnd salo in 
execution of a decree but that such a right 
should be sold only to a khadim . 15 L. 136 
= 148 I.C. (2)=56 P.L.R. 446=1934 L. 57. 
See also 58 A. 459. Earnings derived from 
offerings made by pilgrims are not saleable. 

19 C. 730. “He has a disposing power” 
—Meaning of. Sec 26 M. 222. Whore n 
statute prohibits tho voluntary alienation by 
a person of bis property it cannot be attach- 
ed nnd made tho subject of a court wilo. 10 
P. 582=132 I.C. 868=1931 P. 364. See 
also 1938 M.W.N. 440 (Crown grant to 
grantee nnd his heirs with a covenant pro- 
hibiting alienation). Power of voluntary 
transfer is tho mensuro of liability to in- 
voluntary alienation. (Ibid-) See also 58 
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Provided that the following particulars shall not be liable to such attach- 

mtnt 0 Lfthe n neSr7wear. ; ng-apparel, cooking vessels, beds and bedding of the 
• A ' A -litnr his wife and children, and such personal ornaments, as, in accoid 
^utStvidtreU^ous usage, xannot be parted with by any woman ; 

(h\ tools of artizans and, where the judgment-debtor is an agriculturist, 
(b) tools ot , ’ , u ra ttle and seed-grain as may, in the opinion 

h f S the^Court 1 be nec’eswr/ to enable him to’ earn his livelihood as such, and such 
tdecl^fd 1 to be" free from liability under the provisions of the next following 


section ; 


I . A . 215=61 M.L.J. 208=13. I.C. 727 
(=1931 P.C V 160 (P.C.). See also 193. 
Nag 248 (Grant of absolute hereditary 
estate) ; 14 Bang. 619=1937 Bang 74 
(Occupancy rights irl state lands), (193/) 

1 M.L.J. 249 (Properties allotted to wife 
and daughter on partition) . The whole or 
any portion of property dedicated to a 
trust cannot be attached, even although after 
the due performance of the trust, a balance 
remains, which goes into the pockets of the 
trustee. 15 C. 320 (P.C. ) . See also 1936 
P. 88 (Decree against real owner — At- 
tachment of property in the hands of bena- 
midar — Validity) . Monies vested under the 
Rules of a Benefit Fund in Trustees and 
payable to the children of a deceased em- 
ployee over which the employee had no dis- 
posing power cannot be attached for the 
employee's debt. 134 I.C. 558=33 Bom. 
L.R. 720=1931 B. 300. See also 1933 R. 
23 (F.B.). So also bona fide assignment 
by debtor for benefit of creditors. 1 B.H. 
C.R. 233. Letters in a Post Office ad- 
dressed to judgment-debtors, are held in 
trust for them by the Postmaster. 13 M. 
242. When a decree expressly directs that 
property of the kind specified in this section 
is to be sold, the Court, executing it cannot 
go behind it& terms. 8 B. 185. 

Bec. 60 (a) Proviso. — The words “and 
such y»ersonal ornaments, etc,” give effect 
to the decision in 9 B. 106. The expression 
“cooking vessels” ought to receive a liberal 
interpretation. It does not mean only 
vessels in which food is actually cooked but 
includes vessels necessary for cooking opera- 
tions. 64 A. 399=136* I.C. 280=1932 A. 
344. 

Hec. 60 (b) : Tools or Artizans — Musi- 
cians and washermen are not artisans. 5 
L.W. 596=38 I.C. 415. A musician is 
not an artisan and his musical instruments 
are not “the tools of an artisan” exempt 
from attachment under section 60 (1) (b). 
1941 M.W.N. 783. Sewing machine own- 
ed by a tailor is a tool of an artisan and 
therefore exempt. 65 I.C. 416. A soap- 
maker is an “artizan”. 54 A. 399, Where 
a tailor who was uwing a number of sewing 
machines sells a oouplo of them aftor their 
attachment and works thereafter in an- 
other's shop, that cannot affect the question 


of exemption of all the machines from at- 
tachment. The criterion in such matters is 
the position of affairs at the time of exe- 
cution. If on that date he was workiug m 
his own shop with all the machines, then all 
are exempt from attachment; and his sub- 
sequent conduct and position does not affect 
the question of exemption. 1941 O.W.N. 
52. A tailor who uses a sewing machine 
is an artisan, and the sewing machine is an 
artisan’s tool. Section 60 (1) ( b ) docs 

not say that only such tools shall not bo 
liable to attachment as are necessary for 
the maintenance of the artisan. Ilenco if 
a tailor has a number of sewing machines 
all of them are exempt from attachment 
though as a matter of fact a single machine 
might Ixi sufficient for his livelihood. 1940 
O.W.N. 52. A motor tractor is not in- 
dispensable for agriculture and therefore it 
cannot bo regarded as being essential to it 
and hence is not exempt from attachment. 
1938 N.L.J. 416. The term ‘implements of 
husbandry’ in Cl. (b) should be interpret- 
ed in a fair and reasonable and even a 
generous spirit and not in a narrow and 
mean manner. The clause is not intended 
to force agriculturists back to primitive 
ways but to protect them in their livelihood 
as agriculturists by preventing the attach- 
ment even of those mechanical means where- 
by they plough and irrigate and cultivate 
the- soii and obtain their livelihood as agri- 
culturists. An engine or a water-pump is 
necessary for the agriculturist to irrigate 
and cultivate his fields and earn his liveli- 
hood as an agriculturist and therefore it 
comes within the term ‘‘implements of hus- 
bandry”. I .L.R . (1939) Kar. 499=1939 
Sind' 96. The word, ‘artizan’ implies a 
handicraftsman, i.c., one who makes certain 
things as part of his trade or calling. 
The term does not include the instruments of 
a professional man, like a surgeon or a doc- 
tor. 144 I.C. 848=34 F .L.R. 809=1933 
L. 936 (1). An artisan is not merely a 
person who is engaged in mechanical em- 
ployment but a person who works in the 
production of some commodity and whatever 
lio usps for the production of the commodity 
may be considered as his tools. Hence the 
utensils used by a sweetmeat vendor for 
preparation of sweet meats are tools oven 
though he is employed by another to make 
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(c) houses and other buildings (with the materials and the sites thereof and 
the land immediately appurtenant thereto and necessary for their eniovmenrt 
belonging to an agriculturist and occupied by him : J 7 ' 


NOTES. 

them. 158 I.C. 623=1935 A.L.J. 1011 
=1935 A. 848. 

Stc. 00 (c) : Scope of sub-cl. (c ) The 
term "agriculturist" does not include persons 
who are agriculturists by virtue of a Gov- 
ernment Notification. 106 I.C. 45. For 
the purpose of exemption from attachment 
under proviso (r), section 60 (1), the occu- 
pation by an agriculturist of a house belong- 
ing to him must be in good faith for the 
purpose of agriculture. 11 R. 372=145 
I.C. 326=1933 R. 227 (F.B.). See also 147 
I.C. 676=35 P.L.R. 185. In determining 
whether a person is an agriculturist the fol- 
lowing factors should be noted : ( 1 ) Whe- 
ther a person is an agriculturist or not is 
not a question turning one source of income 
but on nature of occupation. (2) A person 
may have many occupations. If one of them 
is agriculture and for that purpose a house or 
building is occupied, protection can be claim- 
ed. (3) A person who owns and lets it 
reserving either money or produce is not an 
agriculturist but a landlord. (4) A person 
who cultivates the land as a labourer, though 
neither a landowner nor a tenant, is an agri- 
culturist. (5) If a man cultivates the land 
with his own hands or by means of labourers 
whose activities he directs, he is an agricul- 
turist whether he operates on a large or a 
small scale. If he has no connexion with 
the land except that he owns it and people 
work for him, he may or may not be an 
agriculturist according to circumstances. 
(Case-law discussed). Hence an owner of 
land is not an agriculturist, if he lets out on 
batai (reserving share of produce instead of 
money rent). I.L.R. (1938) Nag. 461 = 
A.I.R. 1938 Nag. 366 ; sec also 1938 R.D. 
840; 41 P.L.R. 524=1939 Lah. 556. The 
term "agriculturist" as used in section 60 
must be strictly construed. It denotes a 
husbandman and a person who carries on and 
makes his living bv tillage and not a mere 
owner of land. (47 P.R. 1897, Foil.). 
I.L.R, (1938) Lah. 374=A.I.R. 1938 
Lah. 72. A judgment -debtor is not an agri- 
culturist under section 60 (1) (r), if. agri- 
culture is only a subsidiary occupation of 
his. A.I.R. 1910 Cal. 5. A person who 
is proved to have cultivated land in one year 
and who admits not to have cultivated any 
land in the subsequent year cannot be said 
to be an "agriculturist” within the meaning 
of section 60. 42 P.L.R. 261. The pro- 
. tection under section 60 (1) (c), is intended 
to be given to those who arc real tillers of 
the land; and an "agriculturist” within the 
. meaning of section 60 (1) (r) is a person 
who is really dependent for his living on 
tilling the soil and unable to maintain him- 
, self otherwise. The test is not whether 
agriculture is the sole, main, chief or princi- 


pal source of his income. I.L.R. (1937) 

~?i7,^ 45L - W - 7(W =A.I.R. 1937 Mad. 

( 1937 ) 2 MIL. J. 11 (F.B.). The occu- 
pant of a house in an Istimrari Estate, is 
entitled on eviction, to remove the materials 
of the house and hence to that extent, he has 
an attachable and saleable interest in the 
house. 1939 A.M.L.J. !02. An “agricul- 
turist includes a person who gains a sub- 
stantial portion of his livelihood, not neces- 
sarily the whole of it, by agriculture. In 
order to enable the judgment-debtor to claim 
the benefit of the exemption in section 60 
(1) (c), he mast prove the circumstances 
qualifying for exemption and his bom fides. 
It is not necessary for him to demonstrate 
that each square foot of the premises is re- 
quired for his agriculture. He has to show 
that the property is occupied by him for 
purposes of agriculture, i.e., to enable the 
owner or occupier to cultivate the land. 17 
N.L.J. 271. .SYc also 1937 L. 200 ; 41 P. 
L.R. 56)0 — 1939 Lah. 388 F.B.). A person 
relied for his livelihood upon trade and ccn- 
tractor's work, lie had no agricultural land 
except a pleasure garden appurtenant to his 
house nor was this garden used as a source 
of livelihood. Held, that neither the house 
nor the garden was exempt from attachment 
under section 60. 163 I.C. 621 = 1936 I\ 

151. The term "agriculturist” in section 60 
(1) (r) refers to an occupation and a man is 
an agriculturist who engages in the cultiva- 
tion of land, that is, who ploughs land, sows 
the crop and attends to it. The cultivation 
of land by hired labourers by a person who 
has a different occupation cannot constitute 
that person an agriculturist. 153 I.C. 511 = 
1935 A.L.J. 306=1935 A. 292. There is no 
statutory bar to an agriculturist voluntarily 
alienating his houses. The bar under sec- 
tion 6ft is against the compulsory sale of such 
a house in execution of a money decree. 
Where therefore an agriculturist waives 
objection to attachment and agiccs to the 
sale of the houses in execution of the decree, 
section 6ft does not protect the houses from 
attachment and sale. (A.I.R. 1935 Lah. 164, 
Foil )A LR. 1939 L. 316=42 P.L.R. 398 ;.*’<r 
also 1937 L. 939; 1910 Pesh. 53. S. 60 (c) 
is intended to protect agriculturist who ar:- 
the owners of the houses and in occupation 
thereof as such owners. If an agriculturist 
mortgages his house with possession and is 
occupying a portion of it on tent from the 
usufructuary mortgagee, his occupation is 
merely as a tenant and r.ot as owner and 
such occupation is not protected b> this 
clause. 156 I.C. 759=1935 O.W.N. 793. 
The test applicable in deciding wncincr a 
person is an “agriculturist” within section 
60 ( r), is whether his main source of <ncorne 
is derived from cultivation or not. 
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term “agriculturist” is used in the sense of a 
person who is an agriculturist by profession, 

that is, a person whose main so jr^oflive^ 

hood is cultivation. 157 I.C. 986=1935 A. 

? t 507=1935 A. 448. Protect-on given 
bv section 60 is intended to be given to those 
who are real tillers of the land An agri- 
culturist, within the meaning of section 60, 
is a person who is really dependent for his 
living on tilling of soil and unable to main- 
tain himself otherwise; main, chief or prin- 
cipal sources of income are not the proper 
tests. Where the person claiming protection 
under section 60, is a large landlord whose 
main source of income is rents from tenants 
and a jagir of Rs. 3,500, he is not an agri- 
culturist within the meaning of section OU. 
(A.T.R. 1937 Mad. 551 (F.B.).Rel. on. 
A.i.R. 1936 Lah. 737, Not foil). 41 P. 
E.R. 225=A.I.R. 1939 Lah. 40. A man 
who has been cultivating for many years 
and who has his cattle tethered beneath his 
house and a granary at the back of it has 
all the insignia of a cultivator. Where he 
occupies the house sought to be attached, 
and uses it directly for agricultural purposes 
in housing his cattle, his implements and 
his seed, paddy and his labourers, lie must 
be regarded as occupying the house as an 
agriculturist, and is entitled to exemption 
from attachment. The mere fact that the 
j'udgmcnt-dcbto owns 150 acres of land 
makes no difference when there is evidence 
to the effect that he cultivates only 25 acres, 
while the rest of the land is cultivated by his 
son who devotes all the profits to paying off 
his father’s debts; that does not render the 
judgment -debtor a zamindar or a rent receiv- 
ing landlord. 162 I.C. 694=1936 R. 215. 
The judgment-debtor can waive the privi- 
lege provided by the section. The judg- 
ment-debtor will be estopped from plead- 
ing protection under the section, if he mort- 
gages the house. 6 P. 254=102 I.C. 616= 
1927 P. 233. See also 52 A. 1027=133 I. 
C. 478=1931 A. 112; 1938 Nag. 544. The 
house of an agriculturist cannot be sold in 
execution even of a mortgage decree passed 
against that property. A.I.R. 1941 Pesli. 
53. S. 60, C. P. Code, docs not prohibit 
a voluntary transfer of a house of an agri- 
culturist for satisfaction of a decree against 
him. 170 I.C. 896= A.I.R. 1937 Lah. 939. 
See also 1940 Lah. 126; 1933 L. 251. S. 60 
is only intended for the benefit of the indi- 
gent agriculturists and not when the judg- 
ment-debtor suffers no material inconve- 
nience. 25 I.C. 117=1 L.W. 519. The 
word ‘occupation’ docs not mean residence 
only. 99 I.C. 376=192 7 A. 214. Sec also 
102 I.C. 712 (2). Where agriculturist 

judgment-debtor agreed under a compro- 
mise to have immovable property attached 
in execution, he cannot at the time of exe- 
cution be protected by saying that the pro- 
j>erty is non-transferablc. 57 I.C. 249=24 
C.W.N. 575. S. 60 (c) exempts all the 
houses and other buildings which form the 


premises occupied by an agriculturist even 
if a portion would enable the judgment-deb- 
tor to earn his livelihood as an agricultu- 
rist (51 I. C. 129; 130 I. C. 81 Ref.), 
141 I.C. 824=29 N.L.R. 106=1933 N. 80. 
Where two houses of an agriculturist are 
attached and it is found that one is quite 
sufficient for occupation by him bona fide 
for purposes of agriculture, c.q tying cat- 
tle and stacking fodder the release of that 
house alone is justified. 1934 L. 168. In 
the case of an agriculturist insolvent, ac- 
cording to the provisions of S. 60. the house 
of an agriculturist does not vest in the Offi- 
cial Receiver and therefore he cannot sell 
it This is so even with respect to a house 
wherein the agriculturist insolvent is resid- 
ing not as an owner but as a lessee ; for 
the word used in S. 60 is “occupied which 
seems to be a physical fact and not, pos- 
sessed”. 1933 L. 1010 The words occu- 
pied by” in S. 60 (1) (r), C. P. Code, 
mean “lived in by” or “used for agricul- 
tural purposes by”. Therefore, if the 
agriculturist proves either of those condi- 
tions his case can come within LI. \c) or 
sub-S. (1) Of S. 60. (65 P R 1909 Ap- 

proved.) 149 I.C. 428—35 P.L.R. 5 
1934 L. 680. Where a house has not been 
occupied by a person as an agriculturist and 
it is not denied that he has other residential 
premises, it is not exempt from attachment. 
35 P.L.R. 520=1934 L. 614 (2). By the 
deliberate use of the two words “houses and 
buildings” in S. 60 (1) (c) the Legislature 
meant that not only the residential house 
lived in by the agriculturist but also the 
other buildings occupied by him should be 
exempt. On a plain reading of the clause, 
there arc only two conditions governing the 
exercise of this privilege. Firstly the per- 
son claiming it should be an agriculturist 
and secondly he should occupy the house 
and the buildings. There is nothing in S. 
60 (1) (c) to show that when occupying 
his residential quarter the agriculturist 
should also put it to some other agricultural 
use* for enabling him to keep it safe from 
his creditors. A.I.R. 1941 Pesh. 68. An 
objection under S. 60 (c), on the ground that 
the house of the judgment-debtor could not 
be attached and sold in execution, as he was 
an agriculturist, is one which ought to be 
taken before the sale, and could not be rais- 
ed after the sale as a ground for setting it 
aside. S. 60 ( c ) further relates to a house 
in the actual occupation of an agriculturist. 
58 B. 564=36 Bom.L.R. 681=1934 B. 348. 
The question whether the judgment-debtor 
is an “agriculturist” within the meaning of 
S. 60, has to be decided with reference to 
his status at the date of the attachment. If 
he becomes an agriculturist at the date of 
the attachment, his property cannot be at- 
tached although at the time of the decree 
he was not an agriculturist. Similarly if he 
ceases to be an agriculturist at the time ot 
the attachment, his property can be attached 
although he was an agriculturist at the date 
of the decree. Where, therefore, property 
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is attached while in possession of the legal 
representative of the debtor, it is the status 
of the legal representative and not that of 
the original debtor that determines the at- 
tachabilitv or otherwise of the property. 41 
P.L.R. 524=A.T.R. 1939 Lah. 556. Sec 
also 1939 All. 85. 

Who is Agriculturist— A judgment- 
debtor is not an agriculturist under S. 60 
(1) (r) of the Code, where his only source 
of living is not by cultivation. 63 T.C. 681 ; 
35 l.C. 343= 20 C.W.N. 834. See also 
87 T.C. 564 ; 7 L.L.J. 95=88 T.C. 543; 20 
C.W.N. 874. A person does not cease to 
he an agriculturist merely because lie trans- 
fers his land by lease or mortgage. 55 I. 
C. 481 ; 4 R. 25. The protection afforded 
by this clause was intended for agriculturist 
in the strictest sense, and for an agricultu- 
rist in that sole character. 12 B. 363; 7 
B. 530. Chief means, and not one means, 
determines profession. 92 T.C. 416=1927 
M. 342. Sec also 105 l.C. 129; 132 T.C. 
809=1931 A. 20. A zamindar is not. 8 
L.R. 229 ( Rev. ) = 1927 A. 601. Rut rcc 
also 162 l.C. 694=1936 R. 215. Exemption 
under Cl. (2)— Scope of— Person ceasing 
to be a Zamindar ami becoming an “Agri- 
culturist’ between dates of attachment and 
sale can claim exemption under this sec- 
tion. 1939 A.L.J. 1314=1939 A.W.R. 
1220=1939 All. 85. See also 1939 Lah. 
5^6. 

What is exempt from attachment. — A 
house of an agriculturist is exempt from 
attachment and sale in execution of a decree 

7o- A i, 12( ] : t 38 T C - 171 : 40 PC. 544; 35 A.' 
30/ = ll A.L.J. 437=19 l.C. 125. House 

to be attached occupied by sons of deceased 
debtor as agriculturists— They need not 
prove that it was so occupied by their dc- 
ceascd father. 116 T.C. 20. Arc also 1.48 
PC. 68? ( 1 ) = 1 932 A. 508. The phrase 
Mouses and other buildings” does not in- 
clude a vacant site used for storing manure 

W I r m an4 no stn,ct, ire over it. 

'■/ .' C* .’75. The house nmst he a building; 
’ ' n ., r f , . nns "'thout doors or roof it is not 
a building 99 T.C. 376=192 7 A. 214. But 
ov also 105 T.C. 129. The clause refers 
only to a house occupied by an agriculturist, 
ami floes not refer to his town residence. 7 

r 0,r Uo- R V- 6851 45 PC. 546. But see 1926 

'cn r S r e ahn 49 M - 227=% T.C. 328 
=50 M.L.T. 90; 1929 L. 181. Where a 

house has been used by the judgment-debtor 
tor tethering his agricultural cattle, the mere 
tact that he has another residential house 
and two open sites where lie might build a 
shed and tether his cattle is no justification 
tor not exempting the house, when it ha 
been used bona fide for purposes of agricul 

*“; e - w 3 ® L ' ,034 ' 5 P -R- 1897 and II R 
(T.B.), Rel. ; 1935 L. 894. A house in 
town occupied by a banut who has ceased 
to do any shop keeping business, but who 
owns and cultivates two parcels of land 
one about eight miles away and the other 
about two miles away from his house the 


s 


bullocks used for cultivation being tied up 
in the house of labourers in the neighbour- 
hood of the lands and not in the house occu- 
pied by him, cannot be held to be the house 
of an agriculturist, so as to be exempt from 
attachment under S. 60 (1) ( c ) 158 T 

C- *’ 9 H)=|?35 P. 496. The words ‘occu- 
pied by in S. 60 (1) (c), mean that it is 
something more than a dwelling-house. Tt 
is a building occupied by him when he is 
following liis avocation of an agriculturist. 
The use of the word 'houses’ make it clear 
that all houses occupied by him, as such, are 
exempt . 1938 R.D. 840. Ace also 1941 

Fcsh. 68. A decree for monev was execut- 
ed against the deceased debtor during his 
lifetime and his non-anccstral house was 
attached. The judgment-debtor was not an 
agriculturist. Subsequently liis legal repre- 
sentative inherited it and occupied it as an 
agriculturist and claimed exemption from 
attachment. Held, that in deciding the 
question whether the house is or is not 
exempt from sale under S. 60, it was not 
flic profession of the legal representative 
hut that of the deceased debtor against 
whom the decree was and against whom it 
was being executed, that should he taken 
into consideration. 1936 L. 895. Where 
for the debts of a person a decree is passed 
against his legal representative who is a 
non-agriculturist his property derived from 
the original debtor is liable to attachment 
oven if the original debtor was an agricultu- 
rist. (A.I.R. 1939 Lah. 556, Affirm.) 

19(1 T.C. 321 = A . I . R . 1940 Lah. 320. Arc 
also 41 P.L.R. 524=1939 Lah. 556. As S. 
60 forbids the sale of materials of a dwel- 
ling-house occupied bv an agriculturist, a 
decree for the sale of such a house is had 
even though it he a mortgage decree. 33 
A. 136; 34 A. 25; 41 R. 475; 39 l.C. 639= 
19 Rom. L.R. 281. In the case of attach- 
ment of the cattle of an agriculturist, the 
Court has to sec whether the rattle arc neces- 
sary to enable an agriculturist to earn his 
livelihood. 56 l.C. 69; 61 l.C. 777. The 
right (for improvements) of a mulgeni 
tenant in South Kanara to compensation 
cannot he attached nor sold in execution. 
48 T.C. 705=36 M.L.J. 92. Property 
owned jointly by two tarwads — Separate 
mortgage by each of undivided share to same 
mortgagee — Suit for redemption by one 

tarwad alone without claiming partition is 
maintainable. 47 L.W. 686=1938 Mad. 
562. 

Rurdf.n ok Proof. — The party alleging 
that lie is an agriculturist must P rovc 
1923 R. 12; 100 l.C. 104; 98 l.C. 857= 927 
L. 66 (2); 1938 R.D. 840; 161 l.C. 16= 
1936 L. 532. Occupation bona fide for pur- 
poses of agriculture must also be P rf >vcu . 
12 L. 367=130 T.C. 419=1931 L 034. 
See also 136 l.C. 335=1932 O. 76 (follow- 
ing 49 M. 227). Where crops arc grown 
on a tenancy by the heir of deceased tenant 
after his death, such crops cannot J )C 1 . s ?l c * 
to be his crops and cannot be as such liabl 
to attachment and sale in the hands of the 



S. 60] 


The Code of Civil Procedure (V of 1008). 


521 


(d) books of account ; 

(*) a mere right to sue for damages ; 

(f) any right of personal service ; 

as amended by section 35, Relief of Indebted 
ness Act, the mere fact that the judgment 
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heir under S. 60, C. P. Code. 69 I. C. 

520. 

Rest udicata.— Where in execution of a 
decree against a fatli^r of a joint family, 
the father objects to the sale of his house 
on the ground of its being exempted under 
S. 60 (1) (c),from such a sale, but it is 
dismissed for default and the house is sold, 
it is not open to the sons later on to hie 
a regular suit to restrain the purchasers 
from interfering with their possession, on 
the ground that the house could not be sold 
in execution; the reason being that inasmuch 
as the father had represented the sons in the 
execution proceedings, the decisions in those 
proceedings are as much binding on them as 
on their father. l.L.R. (1939) All. 602= 

1939 A.L.J. 450= A. I. R. 1939 All. 399 
(F.B.) . 

Objection under section belated — Ik can 
Be entertained.. — Objections under section 
00 even if belated could bo entertained, and 
where, therefore objections under section 00 
(1) (c) were raised two days prior to the 
sale, the Court ought not to dismiss them on 
that ground. 38 P.L.R. 009. Where an 
owner of property has failed to raise a plea 
under section GO (1) ( c ), at the time of the 
execution sale, it is not open to a stranger 
in possession to raise the plea in a suit by 
the auction-purchaser for possession of the 
property purchased by him in auction. 1940 
O.W.N. 018. Under cl. (c) of the proviso to 
sub-section (1) of section 00, exemption at- 
taches to the property itself and not to the 
person holding tlie property for the time 
being. Consequently if a property ip ex- 
empt from attachment under said clause in 
the hands of the judgment-debtor, it is also 
immune from attachment in the hands of 
his legal representatives, although they are 
not agriculturists. 40 P.L.R. 409 = A.I.R. 
1938 Lah. 008. 

Sec. 00 (1) (c), (ab amended by Sec. 35 
of Punjab Relief of Indebtedness Act). — 
The words “for a period of a year or more” 
in section 00 (1) (c), C. P. Code, as amended 
by section 35 of the Punjab Relief of In- 
debtedness Act, qualify “ieft vacant” only 
and not “let out on rent or lent to others.” 
l.L.R. (1941) Lnh. 441. The amendment to 
section 00 (1) (c), C. P. Code, introduced by 
section 35, Punjab Relief of Indebtedness 
Act (VII of 1934) which came into force in 
1935 does not divest the Official Receiver of 
property wiich is validly and legally vest- 
ed in him in 1933. Nor ean the legal repre- 
sentatives of the insolvent claim exemption 
under section 00 (1) (c) when succession to 
them opened out long after the vesting of 
the property in the Official Receiver. 40 P. 
L.R. 793 = A.I.R. 1938 Lah. 459. Where a 
houBO belonging to an agriculturist is ex- 
empted from attachment and sale in execu- 
tion of a decree under section 60 (1) (c), 
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debtor has mortgaged the house with posses- 
sion and taken it on rent from the mort- 
gagees, does not disentitle him to the protec- 
tion afforded by section 00 (1) (c), us the 
judgment-debtor never gave up possession of 
the house and has been using it throughout 
for purposes subservient to agriculture. (A 
I.R. 1933 Lah. 893, Rel.) A.I.R. 1938 Lah. 
736. The onus of proving facts necessary 
for the exemption under section 00, as 
amended by section 35 of the Punjab Relief 
of Indebtedness Act, lies on the judgment - 
debtor for two reasons: (1) the burden ol 
proving an exception is generally on the per- 
son seeking to proving the exception (2) the 
judgment-debtor has special knowledge of the 
circumstances. l.L.R. (1941) Lah. 441. If 
the insolvent was not engaged in the occu- 
pation of tilling the land on the date of 
order of his adjudication and there is nothing 
to indicate that he maintained himself sole- 
ly or mainly on agriculture at that time, his 
house is not exempt from attachment and 
sale under section 00 (1) (c), C. P. Code, as 
amended by the Punjab Relief of Indebted- 
ness Act. 41 P.L.R. 063 = A.I.R. 1939 Lah. 
537. Where the house of the judgment- 
debtor was not occupied by him but was lent 
to and occupied by his sons who were indepen- 
dent proprietors and were living at a different 
place. Held, that the house was not exempt 
from attachment as the sons came under the 
word ‘others’ in section 35 of the Punjab 
Relief of Indebtedness Act. 41 P.L.R. 377 
(1) = A.I.R. 1939 Lah. 50. 

Sec. 60 (e). — A right to sue for mesne pro- 
fits cannot la? attached. 9 C. 605. Also the 
right to appeal. 3 W.R. Mis. 10. The right to 
claim compensation being a mere right to sue 
cannot bo attached in execution. 31 N.L.R. 235 
= 1935 N. 135. The right of a co-sharer to 
village profits does not accrue till the end of 
the agricultural year. The rights are not 
ascertainable until the year has ..ended and 
consequently any attachment of the share of 
a co-sharer in village profits before the first 
day of the agricultural year next following 
that to which the village profits refer, is an 
attachment of a mere right to sue and of 
no effect. 1936 N. 218. 

Sec. 60 (f). — A " virthi ” is a right of per- 
sonal service. 23 B. 131. See also 12 B. 366 
and 10 B 395. But see contra 29 Bom.L.R. 
102 = 100 I.C. 1008 = 1927 B. 143 ( virthi 
could bo sold). The right to officiate at fune- 
ral ceremonies cannot be attached. 16 W. 
R. 171. Also t lie right of a shebait of Hindu 
idol. 5 B.L.R. 617; also the right of manag- 
ing a temple. Right of a Gangnputra to re- 
ceive offerings cannot be attached but his 
right to occupy specific portions of the river 
can. 1929 O. 444; 4 A. 81. An inam of land 
granted to do swnsthiwachakam service is 
alwuva burdened with service and is not liable 
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(g) stipends and gratuities allowed to •[pensioners of the Crown] or payable 
out of any service family pension fund notified in the official Gazette by 1 the Central 
Government or the Provincial Government] in this behalf, and political pensions; 


LEG. REF. 

1 Substituted for “pensioners of Government'’ 
by para 3 and Sell. 1, A.O., 1937 . 

2 Substituted for “ the Governor-General 
Council ” by Sell. I, A.O., 1937 . 


in 


NOTES. 

to attachment and sale in execution. 42 M. 
L.J. 477 — 45 M. 620. The rights of personal 
service within the meaning of proviso (/) 
to section GO, cannot be either heritable or 
partible or transferable. 1G0 I.C. 355 = 
17 Pat.L.T. 77 = 1936 1>. 10. The birt of a 
Mahabrahman is a right to personal service 
and ennuot be sold in execution of a money 
decree. 41 A. G5G. Offerings made at the 
temple by the worshippers being the personal 
property of the priest are not liable to l>o 
attached. 42 I.C. 390. A future perquisite 
on account of offering or bhog to the deity 
will bo an uncertain and indefinite income 
which cannot be attached. 55 I.C 173=1 
Pat.L.T. 75; 20 C. 70; 1 C.W.N. 493; 1 M. 
235; 23 M. 274; 44 A. 81. If it is once shown 
that there is a custom to transfer by private 
treaty polos for worship of certain deifies, 
thero will be no objection to transfer bv exe- 
cution limiting the class of persons entitled 
to bid and eventually to purchase the pro- 
perty to the class of persons who would be 
entitled to perform the services. 154 I.C. 
044 — 1935 I*. 131. Money duo to the firm of 
managing agents of a company from the com- 
pany does not constitute a “right of personal 
service” within the meaning of section GO (1), 
Cl. ( f). A.I.R. 1941 Cal. 240. As to whether 
and when a religious office can be sold, arc 
G M. 7G and G 11. 29G. 

Seo. GO (ft ). — The bar to the attachment of 
gratuities is not limited to such gratuitous as 
nre allowed to “pensioners”, but applies to a 
gratuity granted in consideration of post 
services. G A. 173. A political pension is 
not transferable. 50 M. 711=52 M.L.J. G22. 
The Code makes all political pensions exempt 
in whatever form they are granted by the 
Government, that is to say, an allowance 
granted by the Government in the form of 
remission of land revenue or assignment of 
land revenue would be a pension, and if the 
grounds for grant of pension are political it 
would be exempt from attachment. 38 P.L.R. 
531. No distinction can be drawn between 
the right of a jagirdar, who has been granted 
the income as jagir of certain water mills, to 
recover a certain sum per year as revenue, 
jagir or royalty and his right to recover rent 
from the lessee to whom he has granted lease 
of tho water mills. The only right lie has 
in the water mills is tho right to recover rent 
from the occupants of the water mills and 
the rent is really tho royalty for the use of 
water. Tho occupation of the water mills is 
merely Jt subsidiary right to tho principal 
right and tho principal right is conferred 
upon him as a jagir by tho Government. 
Consequently his income from tho leaso 


cannot be attached. 1937 L. 211. 39 

P L.R 434. A gratuity granted to the 'heirs 
of a deceased employee by a Railway admini- 
stration is not assets of the employee in the 
hands of Ins heirs and cannot be attached in 
execution of a decree against him. 69 I.C 
893. The word ‘pension’ means the same 
thing as in section 11, Pensions Act. 4 B 
432; 31 A. 382, Foil.; 24 I.C. 805; and im- 
plies periodical payments of money by Gov- 
ernment to tho pensioner. 58 I. A 215 = 1931 

* G0=C1 M L J - 208 (P-C.).’ Sc c also 
1938 N. L.J. 112=1938 Nag. 269. The word 
‘pension’ as used in section (50 ( 1 ) ( g) } i s w idc 
enough to recover all sorts of periodical pay- 
ments in whatever shape they are made by 
the Government. A jagir that is realised in 
the shape of an assignment of land revenue 
is a pension within that clause, and is, there- 
fore, exempt from attachment in execution 
of a decree. 39 P.L.R. 80=1937 L. 178 = 18 
Lab. 415. The word ‘pension’ as used in tho 
< . P. ( ode “implies periodical payments of 
money by Government to the pensioner”, and 
it does not apply to a person who draws rents 
not as a pensioner, but as a limited owner of 
tin* properties which yield them. 1937 Nag. 
202. A Malikhana allowance is in the nature 
of a pension and so cannot bo attached in 
execution of a money decree. 13 I.C. 194 = 8 
A.L..I, 126. Grant in consideration of right 
as Dcshmukh, Dcshpandia and Sir Mukaddara 
not affected by Cl. (</) or (m), see 1938 Nag. 
269=1938 N.L.,1. 112; 1937 Nag. 202. Grant 
of land revenue in a jnqir is not exempt from 
attachment.^ 137 I.C. 799 = 35 LAV. 395 = 
1932 M, 417. In deciding whether a particu- 
lar jagir is a political pension within section 
GO (1) (g) f the test to be applied is whether 
it is in tho nature of a fixed periodical allow- 
ance or stipend granted, not in respect of 
any right, privilege, perquisite, or office, but 
on account of past services or particular me- 
rits, or as compensation to dethroned princes, 
their families and dependants. A jagir as- 
signed by the British Government to an in- 
dependent Ruler who was exercising sovereign 
rights is a clear example of compensation to 
a dethroned prince for tho loss of his sove- 
reign rights. 30 P.L.R. 105 = 1934 L. 881. 
Srr. also 1937 Nag. 202; 19 Pat.L.T. 280; 

18 Pat 370. A bonus sanctioned by a Rail- 
way Company to one of its servants, and 
which has not been paid over to tho payee, 
cannot l>e attached. 6 A. 634; 11 P. 584 
= 140 I.C. 501 = 1932 P. 311. Arrears of 
pension duo to the estate of a deceased can- 
not be attached. 5 M.H.C.R. 371. Also 47 A. 
900. The stipend of n Carnatic stipendiary 
cannot bo attached. 4 M.H.O.R. 2<7. Also 
one allowed to a mcmlicr of tho Mysore 
family. 7 W.R. 109. A zemindan granted 
revenue free, as a reward for «°r vices ren- 
dorod ia not a pension. 1992 A.W.N. 1 »1- 
An executing Court cannot question the de- 
cision of tho trial Court regarding salonbjbty 

of a pension. 47 A. 900 — 23 A. L.J. 84 
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Half the remainder of such salary ; .... 

r xr rmhlic officer or of any servant of a railway company 
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be finally exempt from attachment in execution ol that decree.) , 


LEG. REF. . J r . 

1 Clauses Ih) and (i) were substituted tor the 
original clauses by S. 2 of Act IX of 1937 with 
effect from 1st June 1937. 

NOTES. 

89 I.C. 364. The pay of a soldier of His 
Majesty’s regular forces subject to 
Army Act of 1881, is not Viable to attach- 
ment under a decree of the Civil Court. A. 
I.R. 1938 Bind 237. The rights of a grantee 
under a grant of Letters Patent ran be 
attached and sold in execution of a decree. 

42 C.W.N. 1080. Where the judgment- 
debtor is a licensee whose licence under the 
Electricity Act has been revoked, the Court 
when it lias to consider whether under sec- 
tion 00, his property is or is not liable to 
attachment and sale in execution of the de- 
cree, has to bear in mind section 4, C. P. 
Code. As the Electricity Act is a special 
law, tho provisions under the C. P. Code are 
subject to any conditions regulating that 
procedure by the provisions of the Electri- 
city Act 1940 All. 24 = 1939 A.L.J. 983 — 1939 
A.W.R. (1I.C.) 848. 

Sec. 00 (h).—8cc 0 M. 179. The word 
“salary” in Cls. (h) and («) of section 00 (1), 
before tho Amendment Act IX of 1937, can- 
not bo construed as being restricted to an 
emolument which is payable monthly or to a 
man who holds a permanent or somi-perma- 
nent employment. The remuneration of a 
temporary employee engaged on daily fee is 
“salary” within tho meaning of Cls. (h) and 
(») of section 00 (1). 178 I.C. 141=5 B.R. 

01 = 19 Pat.L.T. 708. On a consideration of 
tho entire section GO, there is no doubt that 
the latter pari of Cl. (/») of sub-section (1) 
protects from attachment in execution of a 
decree salary of all persons in receipt there- 
of other than public officers and servants of 
a railway company or local authority. 182 
I.C. 185=A.I.R. 1939 Sind 134. Cl. (h) of 
sub-sect ion (1) of section 00 should bo inter- 
preted with reference to tho entire section, 
and any interpretation founded upon that 
clause alone would be unsafe and unwarrant- 
ed by all canons of interpretation. 182 I.C. 
185= A. I.R. 1939 SimJ 134. 

SEC. 00 (t). — There is no reason to restrict 
tho Hcopo of Cl. (i) of section GO (1), and to 
hold that tho salary mentioned in Cl. (4) re- 
fers to tho sulnry of one who is entitled to 


get allowances mentioned in Cl. (h). though 
CL ( i ) refers to Cl. (h), that is only to avoid 
the repitition of tho description of officers 
whose salaries have been exempted. It does 
not follow that their salary for tho period 
for which they are on duty is not covered by 
Cl. (i), sub-section (1). 178 I.C. 141 — 19 

Pat.L.T. 708. A kliot is not a public officer, 
and percentage received by him for collect- 
ing tho assessment on dliara lands is not 
“salary”. 13 B. 073. The profits accruing 
to a ghatwal from Iris estate are not Ids 
salary within tho meaning of section 00, and 
is not on that account exempt from attach- 
ment. The surplus profits of the estate after 
all the necessary outgoings are to bo regard- 
ed as the personal property of tho ghatwal 
and aro therefore liable to attachment in 
execution of a decree against him. 1939 
P.W.N. 86 = A.I.R. 1939 Pat. 242. An offi- 
cer of the Indian Staff Corps is a “Public 
Officer”. An officer in tho regular forces 
is not such an officer. 24 C. 102. Conduct 
of a suit on behalf of tho Government by 
an advocate for tho recovery of public money 
is performing a public duty which the advo- 
cate undertakes. An advocate who is ap- 
pointed by the Government as a lawyer to 
conduct a suit on its behalf is an officer and 
a public officer within tho meaning of sec- 
tion 60 (1) (i), C. P. Code. 178 I.C. 141 = 
19 Pat.L.T. 768. Civil Courts can attach one 
moiety of tho salary of an officer in tho In- 
dian Staff Corps. 25 M. 402. Part of the 
pay of an officer of tho Indian army while 
serving in this country can be attached. 39 
A. 308; 39 I.C. 92; 15 A.L.J. 204. Se e also 
50 I.C. 083; 21 Bom.L.R. 143. An attach- 
ment by a Civil Court, of a moiety of the 
monthly salary of a debtor, subject to Mili- 
tary Law not exceeding Rs. 20, is legal. 9 
M. 170. Under section 15 (2), Provincial In- 
solvency Act, read with section 00, C. P. Code, 
the insolvent’s salary vests in the receiver. 38 
I.C. 410. A direction as to payment of a 
portion of salary into Court in a conditional 
order of adjudication in insolvency is void 
as opposed to section 00 (1), C. P. Code. 9 
P. 304. It is open to a judgment-debtor to 
enter into a compromise contracting himself 
out of any benefit that section 00 confers 
on him in tho matter of tho attachment of 
his salary. 41 P.L.R. 031 = A.I.R. 1939 Lah. 
539. 
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(j) the pay and allowances of persons to whom the ^Indian Army Act iqn 
or the Burma Army Act applies] 2 [or of persons other than commissioned officers' 
to whom the Naval Discipline Act as modified by the Indian Navy (Discipline) 
Act, 1934, applies] ; 

(/;) all compulsory deposits and other sums in or derived from any fund 
to which the Provident Funds Act, 3 [i925] for the time being applies in so far as 
they arc declared by the said Act not to be liable to attachment ; 

or recoveries, and there can bo no deduction 
of this amount from the salary available for 
attachment under section 00 (1) ( k ), C. P. 
Code. 52 L.W. 69 = A.I.R. 1940 Mad. 76G 
— (1940) 1 M.L.J. 930. A Provident Fund 
maintained by the authorities of an aided col- 
lege, provided it is constituted by the autho- 
rity of Government is a Government Provi- 
dent Fund as defined by the Provident Fundi 
Act, and as long as the money remains in the 
fund it is immune from attachment under 
section GO (1) (k). The fact that a Provi- 
dent Fund has been in existence before the 
Government issued a Notification introduc- 
ing a Provident Fund makes no difference; 
when the Fund is constituted under the 
authority of the Government, the entire 
amount of the Fund, — both the amounts sub- 
scribed before and the amounts subscribed 
after the notification — becomes consolidated 
into one Fund, and the whole deposit is ex- 
empt from attachment. Quaere. — Whether 
tho immunity from attachment lasts only as 
long as the money is in the Fund and whether 
it comes to an end when it reaches tho deposi- 
tor. If, I>. 779 = 100 I.C. 499 = 17 Pat.L.T. 731 
= 1937 P. 22. Under section 00 (k), the 
amount standing to the credit of an employee 
of the Imperial Bank of India in the Provi- 
dent Fund established by that Bank for the 
benefit of its employees is exempt from 
attachment. 105 I.C. 707 = 38 P.L.R. 1155 = 
1930 L. 094. Provident Fund — Deposit in — 
Atfnchability after payment to subscriber. 
37 Bom.L.R. 494 = 1935 B. 390. Two parties 
cannot by a mutual agreement do away with 
tlio existing rights of independent third 
parties. Hence the member nnd the trustees 
of a Provident Fund cannot agree between 
themselves that when a third party obtains an 
order of the Court to attach the interest of 
the member in the fund held by tho trustees 
that interest should cense to exist. When the 
attachment is received it is in existence and 
no understanding between the member and 
the trusteed can ensure that it shall l>e deem- 
ed to have disappeared. On an attachment 
lining made the only effect of such an agree- 
ment or mlo is that that portion of the in- 
terest of the member which is not covered by 
tho attachment, or which cxceods the 
mentioned in the prohibitory order, is forfei- 
ted to tho trustees. But nn attachment order 
cannot be rendered ineffective bo far as re- 
gards tho amount referred to therein, an* 
when tho money becomes paynblo to the bu - 
seriber it must not bo paid otherwise than 
under the orders of tho Court. A.I.R. 

Ban*. 239. See also 1941 Ban*. 258. A debt 
for tho purposo of attachment must bo a debt 
that is payable to tho judgment-debtor or to 
his estate, but a sum, wind, n person may or 


LEG. REF. 

1 Substituted for “ Indian Articles of War 
apply ” by para. 3 and Sch. I, A.O., 1937. 

" Inserted by S. 2 and Sell., Act XXXV of 
! 937- 

3 Figures substituted for the figures “ 1897” 
by S. 2 of Act IX of 1937, with effect from 1st 
June, 1937. 

NOTES. 

Sec. GO (j). — [See also Notes under Cl. (i).] 
Salary of an officer in Indian army could not 
be attached. 38 B. GG7 ; 23 I.C. 575; If, Bom 
L.R. 233; 14G I.C. 494=1933 A. 153. The pay 
of a Staff Sergeant in the Army i s not 
attachable under a decree of the Civil 
Court. 35 Bom.L.R. 1112. Tho pay of the 
First Class Warrant Officer to whom the 
Army Act applies is not attachable under a 
decree of a Civil Court even to the extent 
contained in section GO (1). 144 I.C. 897 = 35 
Bom.L.R. 3 GO — 19.1.1 B. 185. If a soldier, to 
whom tho Army Act applies, is a public 
officer jus defined in section 2 (17), his salary 
is exempt from attachment to tho extent 
mentioned in Cl. (i) of the proviso to sec- 
tion GO (1) and if ho is not such a public 
officer , it is not exempt from attachment to 
any extent. (Caso-law referred.) 55 A. <148 
= 1933 A.L.J. 1408=1933 A. 597. The pay 
of an Assistant Surgeon of the Indian M> di- 
ed Department is not liable to attachment in 
execution of an order for maintenance and 
alimony passed by a Civil Court. 1930 A.L.J. 
1291 = 107 I.C. 179 = 1937 A. 129 (F.B.). 

. Sec. GO (I - ). — This clause is new. Tho depo- 
sit which si Railway servant makes towards a 
provident fund is a compulsory deposit, and 
does not cease to lie so when he leaves the 
service. G Bom.L.R. 921. But see 5 Bom.L. 
R. 454. Compulsory deposits made in a State 
Railway Provident Fund by an officer of tho 
Railway during his 'employment nre not 
liable to attachment in execution of money 
decree even if he has ceased to serve. 50 C. 
•*47 2/ C.W.N. 472. Deposit under Provi- 

dent Funds Act— Not attachable. 21 A.L.J. 
454 = 74 I.C. 740=45 A. 554. See also 92 I.C. 
073; 150 I.C. 213=30 P.L.R. 145 = 1934 L. 
153. See also 179 I.C. 290 = 1939 Sind 15. 
Although portion GO, C. P. Code, prohibits tho 
attachment of provident fund money, it is 
open to a decree-holder against tho estate of 
tho deceased to apply for tho appointment 
of a receiver in execution. 44 C.W.N. 037. 
The allowances of a Railway guard over and 
above his salary are not exempt from attach- 
ment. Where an advance taken by a guard 
from his Provident Fund is being recovered 
from him in monthly instalments, such instal- 
ment payments by him are not deposits, 
though they may be compulsory deductions 
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11 ^ f nr minff Dart of the emoluments of any public officer 

>[ (/) any al f lo '"X'aT Company or local authority which the. “[appropriate 
or of any servant of a 7 P fficial Gazette declare to be exempt from 

s£~ *.» • » .»<— » ■-* ^ ~ 

,.ka. by survivorship o, orho, morel, oouiiugout 

or possible right or interest ; 


LEG. ref. 

i Clause substituted by S. 2, Act IX of 1937. 

with effect from ist June >937- , 

* Substituted for the words “ Governor-General 

in Council” by A.O., 1937- 

NOTES. . . . 

may not pay in liis uncontrolled discretion ia 
not a debt. A sum standing to the credit °* 
the deceased judgment-debtor in the bench, 
fund of the Irawaddy Flotilla Mills, Limit- 
ed, is not a debt within section 60 and . can- 
not be attached. 11 K. 116 = 142 LC. 360- 

1933 R. 23 (F.B.). „ _ 

Skc. 60 ( l ). — Section CO, C. P. Code us <1 

prohibition only against forcible attachment 
or sale, and there is nothing in law to pro- 
vent a judgment-debtor from consent mg to 
the attachment of half of his salary although 
the attachment contravenes the section as 
amended by Act XI of 1937. 1940 Lab. 60 

=41 P.L.R. 834. The definition of “Com- 
pulsory deposit” in section 2 of the Provi- 
dent Funds Act applies to “Compulsory de- 
posits” referred to in section 60 (1) ( fc )» C. 
p. Code, and they mean “subscriptions to or 
or deposits in” a Provident Fund. A judg- 
ment-debtor is, therefore, entitled to claim 
exemption from attachment the amount 
subscription payable out of his salary to the 
Provident Fund. Bcforo the time of pay- 
ment the money is not liiB. At the time of 
payment it liecomes a subscription to the 
Fund and a subscription to the Fund is a 
compulsory deposit and therefore exempted. 
There is no intervening moment when it is 
susceptible of attachment. 1939 Rang. L. it. 
504 = A.I.R. 1939 Rang. 432. The wages of 
a private servant cannot bo attached in 
whole or in part, before they become due, 
and a debt exists. 21 M. 293. Persons who 
agree to spin cotton and to receive a certain 
amount of monoy or a certain quantity of 
cotton spun by them are labourers, and their 
remuneration is wages. 5 B. 132. An at- 
tachment of salary under section 60 before 
1st June, 1937, made by a judgment-debtor 
saved by section 3 of the amending Act, is 
available by way of rateable distribution to 
another judgment-creditor who is not cover- 
ed by aforesaid section 3. A.I.R. 1941 Sind 
90. Where thcro were two decrees against 
the Bamo judgment-debtor, one obtained in 
a suit instituted before the 1st June of 1937 
to which the amend inont of section 60, C. P. 
Code by Act IX of 1937 would not apply, 
and another subsequent to that date, to which 
the amendment would apply, the half salary 
of the judgment-debtor, has to bo attached 
and distributed ratoably between the two 
deer co-holders. 1939 A.M.L.J. 157. 


Section (as amended in 1937) — section <»0 
(1) (i) and (k) — Scope and effect of— The 
C. P. Code Amending Act (IX of 1937), en- 
larges the exemption from attachment of a 
judgment-debtor’s salary provided the pro- 
ceedings relate to suits instituted on or utter 
1st June, 1937. The new Cl. (t) of section 
GO (1) exempts from attachment in execution 
of a decree the salary of a public officer to the 
extent of the first hundred rupees and one 
half the remainder of such salary. Further, 

Cl (fc) of section 60 (1) exempts all compul- 
sory deposits to a Provident Fund when the 
judgment-debtor belongs to a recognised Pro- 
vident Fund. The exemption of deposits m 
Provident Fund is separate from the exemp- 
tion in respect of salaries given by 
Cl. (*) and the result therefore is that that 
the recurring contributions of the judgment- 
debtor to the Provident Fund must, in work- 
ing out the amount attachable, fall on that 
moiety of the excess of the salary over the 
first hundred rupees which is not already re- 
served for the judgment-debtor by Cl. (*)• 
In other words, a decree-holder who is hit 
by the amendment of 1937, is only entitled 
to look to the balance after deducting the Pro- 
vident Fund contribution from the amount that 
left over after giving effect to tlio exemption 
granted by Cl. (t). Quaere : —Whether in- 
come-tax deductions made from the monthly 
salary of a public officer have to bo deduct- 
ed for the purpose of Cl. (t) and whether 
salary means net salary onlv after such de- 
duction! 1941 Pat. 157 = 21 Pat.L.T. 776. 

Sec. 60 (m). — What in English Law would 
bo termed a vested remainder, is capable of 
attachment and sale during the lifetime of 
the person in possession. 17 B. 503 ; e.g., 
residuary legatee’s interest under a will. 
130 I.C. 163 = 1931 P. 70 [32 C. 198 (P.C.) 
and 1923 C. 21, Rel. on]. The interest of an 
heir under the Hindu Law, expectant on the 
death of a widow in possession, cannot bo 
attached. 7 Bom.L.R. 341. See a-lso 5 A. 
430. Hindu widow — Life interest in lands 
— Maintenance. 47 B. 597. The right of a 
son to succeed by right of survivorship to 
his father’s specific share cannot bo attached. 
8 W.R. 253. The reversionary right of t 
grantor under a deed of maintenance can be 
attached. 10 A. 462. An expectancy of 
succession by survivorship is not attachable. 
22 B. 984. 'The right of a judgment-debtor 
to gdl by division a quantity of land which 
had been reserved by him for his own 
in a deed of gift, can bo attached. 14 C. ~4i. 
See also 17 B. 503. Future rents and profits 
that may become due to a ghatwal cannot, 
as such, bo attached. 28 C. 483. Also a 
claim which may accrue under a pending 
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(«) a light to future maintenance 


. NOTES. 

award. 14 M.I.A. 40. See 3 A. 12 and 21 
M. 293. Possible right or interest to be 
determined by a Court in future can’t be 
attached and sold. 134 I.C. 602=1931 O. 
398 = 8 O.W.N. 927. See also 1937 Nag. 391 
(The contingent right of judgment-debtor to 
surplus sale proceeds pending confirmation ot 
sale). “Contingent or possible right or in- 
terest” — Bequest of income of property to 
husband and wife for life — Gift over of in- 
come and corpus to children — Interest of 
children not attachable during lifetime of 
parents. 48 L.W. 912= (1938) 2 M.L.J. 906 
(P.C.). Where in execution of a decree 
against a Hindu coparcener, the share of that 
coparcener in a part of the joint family pro- 
perty is put up for sale, the want of specifi- 
cation of t he extent of the coparcener's in- 
terest iu the joint family property cannot in- 
validate the proclamation or the sale; section 
60 (hi) has no application to the case. The 
interest of a coparcener in the joint family 
property is not a matter of contingency or 
dependent, upon any future happening. So 
far as it is an interest, it must ex hypothes i 
be a vested interest. 54 L.W. 365= (1941) 2 
M.L.J. 550. 

Sec. 60 (n). — A mere right to maintenance 
cannot be attached and sold in execution of 
a decree. 5 I.C. 879 = 7 I.C. 80, Poll 40 M 
302; 34 I.C. 381 ; 30 M.L.J. 361. But sec also 
85 I.C. 477 = 23 A.L.J. 149. Maintenance 
decree is attachable in so far as it relates to 
the arrears of maintenance. 148 I.C. 196 = 

1934 N. 83. The annuity payable under a 

will is not “a right to future maintenance” 
as contemplated by section 60 (i) ( n) and is, 
therefore, not exempt from attachment. 159 
I.C. 644 ( 1 ) = 37 P.L.R. 261 = 1935 L. 

811. Where a right of maintenance is sought 
to be attached, the true test to lay down 
is whether such a right is purely personal, 
nonheritable and non-assignable, or '( 
is an alienable and heritable right which 
takes the shape of an annuity or has 
been granted in lieu of a share in an 
estate. If it is the former, it will be protect- 
ed under the provisions of the Code, but if 
it is the latter, it will not be exempt from 
attachment. 17 L. 378 = 163 I.C. 103 = 1936 
L. 55. See also 1937 Nag. 202. Hindu im- 
partible estate — Junior member’s right to 
profits in lieu of maintenance— Attaehabilitv 

1935 N. 133 = 31 N.L.R. 239 = 156 I.C Q5. 
See also 17 L. 378 = 1936 L. 55. Property 
which consists of no more than a reservation 
of a right to receive maintenance but no in- 
terest in which is created, can bo attached. 
14 L.R. 371 (Rev.) = 17 R.D. 505. Arrears of 
maintenance payable under an order of a 
Criminal Court under section 488 of the Cr. 
P. Code, are neither a “debt” nor “saleable 
property” within the meaning of section 60, 
and aro not therefore liable to attachment in 
execution of a decree for money. The right 
created by the order under section 488, Cr. P. 
Code, is a personal right and not assignable. 
39 C.W.N. 281 = 62 C. 404=1935 C. 578. 
Interest in property in lieu of maintenance 


not attachable. 30 M. 26G ; 7 I.C. 80 ; 29 I.C. 
578. Right to maintenance — Property grant- 
ed under a compromise can be attached. 43 

A. 617. Right to maintenance of a widow 

Standing crops on land in her possession — If 
can be attached. 22 M.L.J. 204. (See also 
15 M.L.J. 7 ; 10 B. 342, Dist.) A heritablo 
right to receive a certain monthly allowanco 
in lieu of a share of landed property is not *i 
mere right to maintenance. 10 C. 521. See 
27 C. 38 and 10 B. 342; 15 A. 371. The right 
to future maintenance as contemplated by 
the Legislature means a personal right for 
tho maintenance or personal enjoyment of 
the grantee. It does not cover a heritablo 
but non-tra nsferable interest in land. 158 I. 
C. 710 = 1935 O.W.N. 1134. A mere life in- 
terest with restraint on alienation is not 
saleable property. 1937 Mad. 864. Tho ex- 
pression “right to future maintenance” means 
the right of one person to receive from 
another food lodging, clothing and other ne- 
cessaries of life. A periodcal money payment 
to which a judgment-debtor is entitled under 
an agreement and with which he has to pro- 
cure for himself the necessaries of life is 
alienable and subject to attachment. A 
monthly allowance reserved to a mortgagor 
towards his maintenance under a deed of 
usufructuary mortgage of all his properties 
is not exempt from attachment under section 
60 (»). 158 I.C. 170 = 1935 M.W.N. 776 = 42 
L.W. 345=1935 M. 815 = 69 M.L.J. 264. A 
hereditary grant of an allowance of paddy 
out of tho melwaram of certain land, is not 
a right to future maintenance. 30 M. 279. 
Also an annuity granted by a will. 10 C.W. 
N. 1102. Se r 15 M.L.J. 7. Although a 
Jahogir for maintenance is inalicnablo and 
therefore unnttachable in execution of tho 
decree, a receiver can bo appointed to manage 
tho Jahagir for tho benefit of the docree- 
holders subject to a suitable allowance for 
tho maintenance being made in favour of the 
judgment-debtor. Tho executing Court need 
not fix the suitable allowance when making 
the order of tho appointment of a receiver. 
It will have to be fixed on the amount of 
profits which come into tho hands of 
receiver and not upon any estimated income 
of tho property. 150 I.C. 635=1933 N. 260. 
Where a widow sued in forma pauperis to 
recover from her co-widow possession >f 
certain property and tho suit ended in n com- 
promise by which the defendant agreed to 
pay to the' plaintiff a certain monthly allow- 
ance l»v way of maintenance and the snmo wn» 
charged on the houso and the Government 
sued to recover tho Court-fees by nttnc i 
mont of tho house out of which tho mainten- 
ance was recoverable, hel/1, that tho our 
had no power to order equitnblo PXPrn '£ n 
ngainst tho property, because that won <1 < 

frustrating tho order for maintenance which 
was exempt from attachment under section 

60. 57 B. 507 = 146 I.C. 340=35 Bom.L.R. 

615=1933 B. 350. 

Allowance to disinherited Exemp- 

tion from ATTACHMENT. — A wealthy fat h r 

disinherited his son in tho senso that no- 
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( 0 ) any allowance declared by ‘[any Indian Law] to be exempt from liability 
tn attachment or sale in execution of a decree , and 

to atta i rrm Ant-rlch tor is a person liable for the payment of land- 

(p) where t e ju S which unc i cr an y law for the time being applicable 

to'hlm^'i^exempt from P safe for the recovery of an arrear of such revenue 

^Explanation 

and (o) are exempt fr salary of a ubllc officer or a servant 

p-»»" ">“•* >• '”P> 

from atta ^ h " ient Unt / 1 ! ^ clluse^^and (i), “ salary ” means the total monthly 
'[Explanation II. ,, declared exempt from attachment under 

Ae 0 “icmof clause W, derived by a person from his employment whether on 

dutv or on leave.! _ ,, 

& \ Explanation III. -In clause (I) “ app.opriate Government means- 

(i, as respects any public officer in the service of the Central Government 

or any servant of a Federal Railway or of a cantonment authonty or of the port 

authority of a major port, the Central Government , 

(ii) as respects any public officer employed in connection with the exercise 
of the functions of the Crown in its relations with Indian States, the Crown Repie- 

sentative ; and 

(iii) as respects any other public officer or a servant of any other railway 
or local authority, the Provincial Government.] 

( 2 ) Nothing in this section shall be deemed — 



LEG. REF. 

1 Substituted for “ any law passd under the 
Indian Council Acts , ittbi and 1892 ” by A.O., 

Original Explanation rc-nuinbercd Explana- 
tion (1) by S. 2, Ac l IX of 1937, with efTect from 
1st June 1937. 

• These words were added by ibid. 

4 Explanation was added by S. 2, Act IX of 
1937, with effect from 1st June 1937* 

• This Explanation was added by para. 3 and 
Sell. I, A.O., 1937. 

NOTES. 

did not give him any eliare in his property 
under his will, but provided for his food and 
lodging. The testator further provided 
that out of the income of liis property his 
son should got Rs. 100 per month as his 
pocket money. On a construction of the will, 
held, that tho sum of Its. 100 which was 
described as pocket money of tho son might 
bo treated ns his “future maintenance” out 
of which ho wns to supply himself with such 
nocossarieg of life as. having regard to his 
position in life, would bo required for his 
sustenance and physical well-being, and 
was, therefore, exempt from attachment 
under section 00 (1) (n). 38 P.L.R. 702 — 

1930 L. 944. The right of a widow undsr the 
Hindu Law to reside *n her husband's 
family house is a “right restricted in its en- 
joyment to her personally” within tho mean- 
ing of section 0 (J), T. P. Act, and cannot 
therefore bo attached and sold in execution of 
a decree against her under section 00, C. P. 
Code, read with section 0 (d), T. P. Act. 42 
L.W. 703=1935 M. 848=09 M.L.J. 317. 


Although tho right of residence enjoyed by a 
judgment-debtor in certain landed property, is 
not attachable and saleable, such right is, in 
a proper case, liable to bo dealt with in exe- 
cution of a decree by adopting tho remedy of 
(quilable execution, namely, tho appoint- 
ment of a receiver who would act under the 
orders and supervision of the Court and 
realize the income of the property, and after 
defraying the incidental expenses and his 
own remuneration would devote the proceeds 
towards tho satisfaction of the decretal 
amount. 185 I.C. 519 = 1930 L. 830. 

Sec. GO (o).— See 28 M. 84 and 21 B. 588 
(F.B.). 

Sec. 60 (2) .—Schedule II, S. 60, C.P. 
Code, does not encroach on the provisions 
of Army Act. 37 B. 26=14 Bom.L.R. 777. 
Deduction of the pay of an officer of His 
Majesty’s forces. 1 O.L.J. 127=23 I.C. 
935=17 O.C. 99 (33 A. 529; 37 B. 26, 
Diss.). Salary of officer of the Regular 
Forces. 37 B. 26=17 I.C. 13=14 Bom. 
L.R. 777. (33 A. 529, Foil.) S. 60 does 

not apply to the case of an officer of His 
Majesty’s Regular Forces and his salary is 
not liable to attachment under S. 60. 33 

A. 529. But see also 43 B. 368; 50 I.C. 
427; 21 Bom.L.R. 137. Military Assistant 
Surgeons in Indian Subordinate Service are 
warrant officers and so soldiers and there- 
fore their pay is altogether exempt from 
attachment. 10 I.C. 719. 

Miscellaneous. — According to the Bud- 
dhist law’, the wife ceases to have any inter- 
est in the joint property of her husband 
and herself, from the time of divorce and so 
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1 * to exempt houses and other buildings (with the materials and the sites 
thereol and the lands immediately appurtenant thereto and necessary for their 
enjoyment) from attachment or sale in execution of decrees for rent of any such 
house, building, site or land. 2 * 7 

3 * " * * * * 


6 1. The Provincial Government, J * * * may, by general or 

„ . . , special order published in the Official Gazette declare 

culturaf produce. 1 ' 0 " * at SU f ch P 0 rl j on ° f agricultural produce, or of any 

class ol agricultural produce, as may appear to the 

Provincial Government to be necessary for the purpose of providing until the next 

harvest for the due cultivation of the land and for the support of the judgment-debtor 

and his family, shall, in the case of all agriculturists or of any class of agriculturists 

be exempted from liability to attachment or sale in execution of a decree. * 

62. ( 1 ) No person executing any process under this Code directing or authoriz- 
Scizurc of properly in dwell- mg seizure of movable property shall enter any dwellin^- 

ing-housc. house after sunset and before sunrise. ° 

(2) No outer door of a dwelling-house shall be broken open unless such 
dwelling house is in the occupancy of the judgment-debtor and he refuses or in 
any way prevents access thereto, but when the person executing any such process 
lias duly gained access to any dwelling-house, he may break open the door of any 
room in which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a woman 
who according to the customs ot the country, does not appear in public the person 
executing the process shall give notice to such woman that she is at liberty to with- 
draw ; and, after allowing reasonable time for her to withdraw and giving her 
reasonable facility for withdrawing, he may enter such room for the purpose of 
seizing the property, using at the same time every precaution, consistent with 
these provisions, to prevent its clandestine removal. 

63. (1) Where property not in the custody of any Court is under attachment 


LEG. REF. 

‘Letter and brackets '(a)' repealed by S. 3 and 
Sch. II, Act X of 1914. 

3 The word “ or ” omitted by ibid. 

3 Clause ( b ) was repealed by ibid. 

4 The words “ with the previous sanction of 
the Governor-General in Council ” omitted by 
S. 2, Act XXXVIII of 1920. 

NOTES. 

attachment of the property after divorce is 
futile. 33 I.C. 118=9 Bur.L.T. 74. Insur- 
ance Policy — Wife named as beneficiary — 
Attachment. 37 13. 471. Movable property 
— Belonging to judgment-debtor in the hands 
of another — Attachment. 4 Pat.L.J. 141= 
48 I.C. 943. 

Sec. 62. — A bailiff can break open the 
outer door of a shop in order to execute a 
writ of attachment. 3 B. 89. On this sec- 
tion, see also 1925 A. 140. 

Ses. 62 (3) — When a warrant was being 
executed at the instance of the applicant 
(judgment-creditor) the judgment-debtor 
was not in the house ; but his f>ardatiashin 
lady was. The applicant was warned that 
she would resent intrusion. In spite of it 
the applicant pushed open the door and the 
lady who was behind the door fell down and 
received injuries. Held , that the applicant 
being merely a person executing a decree 


accompanying the person executing process 
and not being himself, the person executing 
process, was not entitled to push open the 
door; it was for the bailiff to take such 
action as was necessary under S. 62 and so 
the applicant was guilty of an offence Indcr 
S. 352 of th c Penal Code. 145 I.C. 259. 

Per Mehta, A.J .C . — Even if thc applicant 
thought be was justified in considering him- 
self as a person executing thc warrant, S. 79 
of the Penal' Code could not avail him since 
he did not give the notice to thc lady re- 
quired by G. (3) of S. 62. 145 I.C. 259 

t=34 Cr.L.J. 963. In sub-S. (3) of S. 62 
which deals with entering parda quarters, 
there is no limitation, as there is in sub- 
S. (2) that thc rooms should be in thc occu- 
pancy of the judgment-debtor. Thc Code 
apparently contemplates that it is sufficient 
that thc decree-holder or the person making 
thc attachment should consider that there may 
be property of thc judgment-debtor in those 
rooms. 154 I.C. 631 = 1935 A.L.J. 367— 
1935 A. 490. 


Sec. ti.—N.B.—See also Notes under S. 
3, infra].— Object of Section is to prevent 

onfusion in execution proceedings. 18 u. 




Scope of Section. — This section refers to 
attachments and has no relationship with the 
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in execution of decrees of more Courts than one, the 
Property attached in exe- Court which shall receive or realize such property and 
cution of decrees of several s |^ a n determine any claim thereto and any objection 

urs ‘ to the attachment thereof shall be the Court of highest 

grade, or, where there is no difference in grade between such Courts, the Court 
under whose decree the property was first attached. 


NOTES. 

sections relating to sale and delivery of the 
property. 3 A. 353 (359) . On this sec- 
tion, see also 22 A. 182; 18 B. 458; 25 C. 
46; 21 C. 200; 6 M. 357; 16 B. 683; 49 B. 
655; 27 Bom.L.R. 363. 

Scope and applicability. — In order to 
bring a case within the purview of 
S. 63, it is necessary that several decree- 
holders, who are executing their decrees 
against the same judgment-debtor, in differ- 
ent Courts, must have attached the same pro- 
perty or certain common properties belong- 
ing to the judgment-debtor. In such cases, 
the sale proceeds of the attached property 
would have to be distributed amongst all the 
attaching decree-holders by the superior 
Court or the Court which has first made the 
attachment in accordance with the section. 
Where, therefore, the rival decree-holders 
have not attached any of the properties be- 
longing to the judgment-debtor, they cannot 
invoke the provision of S. 63. I.L.R. (1939) 

1 Cal. 488. There is no warrant for holding 
that S. 63 docs not give jurisdiction to a 
Court to sell attached property except in 
execution of its own decree. The jurisdic- 
tion of the Court of the highest grade to 
sell property attached by an inferior Court 
in execution of a decree, proceedings in which 
have been called up to the superior Court 
under S. 63, is necessarily included in the 
use of the word “realize.” “Realize such 
property” in S. 63 must obviously refer to 
bring such property to sale. Nowhere in 
S. 63 is there any restriction as to how and 
in what manner and in what petition the 
Court of highest grade should realize the 
property ; in this respect as in respect of 
claim petitions S. 63 must be held to over- 
ride S. 38. S. 38 is after all a general sec- 
tion dealing with execution. It contem- 
plates only one decree-holder and one decree. 
S. 63 deals with more decree-holders than 
one and the same property being attached 
by more Courts than one. Where the facts 
come within the definition of the situation as 
given by S. 63, it is obviously S. 63 which 
must be applied, and S. 63, cannot be con- 
trolled or governed by S. 38. 1939 M. 169 

tr I.L.R. 1939 M. 248= (1939) 1 M.L.J. 112. 

Section explained. — S. 63 contemplates a 
case where attachments of the same property 
have been made by different Courts at the 
instance of different decree-holders of the 
common judgment-debtor, and provides for 
the distribution among them of the proceeds 
of the attached property by one of such 
Courts only. The distribution is to be made 
by the superior Court, but if all the Courts 
arc of the same grade, the distribution is 
C. C. M.— 67 


to be made by the Court which first attached 
the property. In such a case a sale by 
an inferior Court of the property under 
attachment by a superior Court or by the 
Court of the same grade, which attached 
later in point of time, sale under later attach- 
ment pending an earlier attachment is valid; 
but it is the duty of the Court, which sells 
the property to send the sale proceeds to the 
Court of superior grade or the Court which 
attached the property first, as the case may 
be. When the assets are not so sent by the 
Court selling the property, the procedure 
according to the view of the Calcutta High 
Court is to move the District Judge for 
asking the Court holding the sale to send the 
sale-proceeds to the proper Court for distri- 
bution. 40 C.W.N. 1307=1936 C. 723. 

Application of Section.— Section applies 
only as between Civil Courts. 43 A. 612. 
There must be subsisting attachments of 
property in execution of decrees of more 
Courts than one at the same time under 
execution. 6 A. 255 (258). Where property 
is under attachment by two Courts of 
different grades and is sold by the Court of 
lower grade the sale is not invalid. 38 C.L.J. 
266 ; 32 I.C. 41; 32 I.C. 927; 1924 M. 889. 
.SVe also 153 I.C. 853=11 O.W.N. 1618= 
1935 O. 154; 1936 M. 91=59 M. 303=69 M. 
L.J. 908; 42 L.W. 733=1935 M.W.N. 1046 
= 1935 M. 988; 33 M.L.J. 217; 46 C. 64. The 
fact that the several decrees under execution 
by different Courts are passed by the same 
Court does not make S. 63 inapplicable. 
S. 63 would still apply to the case; the 
words “of more Courts than one” in the 
section must be read as qualifying the word 
“attachment” and not the word “decrees.” 
The object of the section fs to deal with 
several attachments no matter whether the 
decrees are passed by the same Court or by 
different Courts. The phrase ‘in the execu- 
tion of decrees’ is explanatory of the word 
attachment . 59 M. 1028=1936 M. 797= 

1 ‘ 3*28. The word “proceeding” in 

cl. ( 2 ) is wide enough to include an order 
of the inferior Court allowing a set-off 
which cannot be recalled or cancelled by the 
superior Court. 35 B. 473. Where pro- 
perty of the judgment-debtor is attached by 
more Courts than one, the Court of the 
superior grade is alone entitled to realise 
such property and determine all claims there- 
to 37 L.W. 366=1933 M. 342 ( 2) =65 M. 
L.J. 347. When the same property is sold 
in an execution by two different Courts the 
sale by the Court which attached later but 
sold first is valid unless it was done with 
the knowledge of the prior attachment. 
When a property has been sold by a Court 
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notes. 

having jurisdiction to do so, there is nothing 
left, which can be sold again by another 
Court. The second purchaser has therefore 
absolutely no title to the property. 152 I. 
C. 902=1934 P. 511. An attachment by 
the High Court and one by the Small Cause 
Court stand on the same footing and the 
fact that the Small Cause Court decrees have 
not been transferred to the High Court and 
that the money is lying in the High Court 
is of nd consequence. In other words, S. 73 
of the C.P. Code must be read subject to 

S. 63. (21 C. 200 and 6 R. 131, F.) 61 

C 240=152 I.C. 69=1934 C. 559. See also 
37 Bom.L.R. 78; 11 OAV.N. 1618; 69 M. 
L J. 908; 1935 M. 988=42 L.W. 733=1935 

M. W.N. 1046 ; 59 B. 310=37 Bom.L.R. 78 
=1935 B. 176. 

Court of Highest Grade. — The grade of 
a Court depends upon the pecuniary or other 
limitations of the jurisdiction of the parti- 
cular Court. 19 B. 127; 134 I.C. 273=1931 

N. 127. In the North-Western Provinces, 
the Court of a MunsifT is of higher grade 
than a Court of Small Causes. 16 A. 11 
(F.B.). A Small Cause Court which has 
a higher pecuniary jurisdiction than the 
Additional Small Cause Court in the same 
area, is a Court of higher grade within the 
meaning of S. 63, C.P. Code, and the addi- 
tional Court has no jurisdiction to deal with 
an application for a share in the assets rea- 
lised by the former Court. 1936 N. 270. 
Assets held by Court of inferior grade trans- 
ferred to superior Court — Rateable distribu- 
tion — Inferior Court not agent of superior 
Court. 29 Bom.L.R. 319. Application for 
rateable distribution under S. 73 must^ be 
made to the superior Court. 53 A. 759= 
1933 A. 2=133 I.C. 426 (51 M.L.J. 661, 
F.). See also 55 B. 473=1933 B. 350=133 
I.C. 817. An attaching creditor in the in- 
ferior Court need not have his decree trans- 
ferred to the superior Court for execution 
l>eforc he applies for rateable distribution 
in the latter Court. 132 I.C. 832=1931 R. 
Ill (2). 

Meaning of Words. — The words "of pro- 
perty not in the custody of any Court" seem 
to be more applicable to movable than to 
immovable property. 7 C. 410. But see 7 
M. 47. "Realise" means “realize" by sale. 
3 A. 356 at 359. Rights of attaching decree- 
holders of different CourLs. 29 I.C. 21. 
See also 26 M.L.J. 406; 6 P.L.J. 332. 

Money attached before judgment is liable 
to rateable distribution in execution of 
decrees against the same defendant. 
26 I.C. 941. An attachment of immovable 
property in execution of a money decree 
followed by order for sale docs not confer 
on the judgment-creditor any charge on the 
land. 27 M.L.J. 150 (P.C.) (Reversing 
15 I.C. 238). See atip 15 C. 202 ( 210) ; 
37 L.W. 366. 

Secs. 63 and 73. — S. 73, C.P. Code, is 
not to be regarded as the only section for 


rateable distribution in the Code. The sec- 
tion must be read in conjunction with sec- 
tion 63. While both sections 63 and 73 aim 
at the fair distribution of the proceeds of 
sale among the judgment-creditors of the 
common judgment-debtor, there is a funda- 
mental distinction between the two sections. 
The fund available for distribution under 
section 73 is the entire fund realised or 
received by the executing Court, leaving out 
of consideration the proviso to the section. 
On the other hand the funds available for 
distribution under section 63 are the pro- 
ceeds of common property attached by the 
judgment-creditors. It is the fact of at- 
tachment, and attachment of the identical 
properties by the several decree-holders that 
brings section 63 into operation. Where one 
of several decree-holders executes his decree 
against the judgment-debtor in a particular 
Court .and sells his properties, if other 
persons holding decrees against the same 
judgment-debtor apply for execution to the 
same Court before the receipt of the pro- 
ceeds of sale, the whole sale proceeds will 
have to be rateable distributed among all 
the decree-holders under section 73. The 
latter decree-holders need not take any fur- 
ther steps beyond applying for execution to 
the Court which sells and realises the assets. 
40 C.W.N. 1307=19.16 C. 723. Sec also 
1939 A.L.J. 4=1939 All. 159. Section 73 
cannot be regarded as a self-contained rule. 
To so read the section would defeat and 
render nugatory the provisions of section 
63. Section 63 must be treated as consti- 
tuting an exception to section 73. Where, 
as stated in section 73 the property is under 
attachment in execution of decrees of more 
Courts than one, if the other conditions 
specified in section 73 arc fulfilled, the right 
to rateable distribution arises. 59 M. 1928 
=44 L.W. 358=1936 M. 7971=71 M.L.J. 
328. Section 73 docs not require the trans- 
fer of a decree to the Court where the pro- 
cess of realization of assets takes place as 
a condition precedent to an application under 
section 63, and therefore a fortiori it is not 
necessary for the decree-holder seeking ra c- 
ablc distribution to apply for execution ot 
his decree to the Court where the realization 
takes place. If such realization takes place 
in a Court of inferior grade, it is the duty ot 

that Court to send the sale proceeds to the 

superior Court. 1937 O.L.R- 534—- 

O.W.N. 1040. Sections 63 and 73 must be 
read together and since the Court of h,f L any 
grade has been empowered to determine > 
claim” in respect of property, it m« 5 t ‘ndud 
claims for rateable distribution under sec 
tion 73. Consequently there is no me* tor 

second application for c ^ ccl !!‘® n dccrCC .holdcr 

of the hiRhest Rradc by the decree 


if the highest grauc uy , at 

tpplying for rateable *g**$^*% 

~ourt. 1937 N. «u. 'r. j pr section 

:he property is not cssait J a!tac h m ent 


the proj*rty J* T L 73 aho prior attachment 
53. Under section 73 also P djtors scek . 

is not necessary so far as me 
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( 2 ) Nothing in this section shall be deemed to invalidate any proceeding 

taken by a Court executing one of such decrees. 

6, Where an attachment has been made, any private transfer or delivery 
b 4- t j ie property attached or of any interest therein and 

Private alienation of proper- an y payment to the judgment-debtor of any debt, 
ty after attachment to be void. dividend or other monies contrary to such attachment, 

shall be void as against all claims enforceable under the attachment. 


NOTES. 

ine rateable distribution are concerned. All 
that is required is an application for execu- 
tion before the assets are received by the 
Court entitled to receive them. 1937 N. 8U. 
Where several decrees, some in favour of 
one decree-holder and others in favour of 
another, are passed by the same Court and 
sent for execution to different Courts, one of 
which is a superior and the other an inferior 
Court, and both those executing Courts 
attach the same properties, each decree- 
holder acting in ignorance of the proceed- 
ings taken by the other, the fact that the 
inferior Court holds the sale in pursuance 
of its attachment and allows the decree-hold- 
er to set-off the purchase price against the 
decree amount before the date fixed for sale 
by the superior Court will not deprive the 
decree-holder in the superior Court of his 
right to apply to the superior Court under 
section 63, on his becoming aware of the 
sale, to call- for the proceeds of the sale from 
the inferior Court and to distribute them 
rateably. In such a case the decree-holder 
purchaser in the inferior Court may properly 
be given a choice either to elect to have a 
re-sale, or to pay into Court so much of the 
price as may become due to the rival decree- 
holder on rateable distribution. 59 M. 1028 
= 1936 M. 797=71 M.L.J. 328. Where 
property is sold in execution of a decree by 
a superior Court, and decree-holders, who 
have obtained decrees against same 
judgment-debtor in an inferior Court and 
applied for execution to that Court before 
the date of sale, apply after the sale to the 
superior Court for rateable distribution, the 
superior Court which realises the assets is 
under a duty to distribute the assets which 
are realised by the sale and thereby to 
execute not orily its own decree but also 
those of the inferior Court. The applications 
made to the inferior Court for execution of 
the decrees passed by it are in order and 
valid. Where the right to rateable distri- 
bution has to be determined by a Court under 
section 63, an application for execution made 
to the Court which passed the decree before 
the realisation of assets is quite sufficient for 
the purposes of section 73; and it is not 
necessary that such application should be 
made to the Court holding the assets. The 
words “application to the Court for the exe- 
cution, etc.,” mean application to the appro- 
priate Court including an inferior Court 
which granted the decree sought to be exe- 
cuted. 59 B. 310=37 Bom.L.R. 78=1935 
B. 176. 


Secs. 63 and 73 and O. 21, R. 72. — The 
right of set-off under O. 21, rule 72 is sub- 
ject to the provisions of section 73. The 
application under section 73 must be made 
before the sale and it is not enough to say 
that it should be made before the entire sale 
proceeds are paid. If there is no applica- 
tion to the Court which holds sale and the 
Courts allows set-off, the order of the 
Court is not improper, although in contra- 
vention of section 63. 41 C.W.N. 350=1937 

C. 55. . , . . 

Sec. 64. — There cannot be a partial raising 
of attachment by consent of parties out of 
Court. Section being absolute in its terms 
a sale by consent or connivance of the de- 
cree-holder is not excepted by it. 101 I.C. 
591 ( 1) = 1927 M. 648. But se.c 1934 R. 
313, infra. A ‘private transfer’ in S. 64 
means transfer carried out without the in- 
tervention of the attaching Court or of some 
Court superior to it or again of some Court 
to which the proceedings have been lawfully 
transferred. 1941 A. M.L.J. 51. Where 
the form which the decree takes is entirely 
dependent on the agreement of the parties 
and it is by private agreement between them 
that particular properties are transferred to 
one of them the transfer is definitely a pri- 
vate transfer although it is embodied in the 
decree of the Court. 1934 R. 313. The 
object of section is to prevent fraud on de- 
cree-holders. 30 B. 337; 33 I.C. 492; and 
also to preserve intact the rights of attach- 
ing creditors against attached property by 
prohibiting private alienations pending liti- 
gation. 29 C. 154. This section avoids 
only private transfers and not awards by 
arbitrators. 35 M.L.J. 441; 63 M.L.J. 
664 (P.C.). S. 64 does not invalidate a 
sale of the attached property in pursuance 
of an agreement to sell made prior to the 
attachment. But the attachment holds good 
in respect of such right as the vendor had 
in the property at the time of the attach- 
ment, and if there is an unpaid balance of 
the purchase-money the attachment fastens 
to the judgment-debtor’s right to recover 
that money; that is to say, to the unpaid 
vendor’s charge under S. 55 (4) of the T. 
P. Act. But the property having passed 
by sale from the judgment-debtor cannot 
be sold in execution of the decree in pursu- 
ance of the attachment. 1935 M. 872=69 
M.L.J. 678. See. also 1936 N. 163. All 
that S. 64 provides is that any private 
transfer by the judgment-debtor of the pro- 
perty attached shall be void as against the 
attaching creditor and shall not prejudice 
his rights. The section cannot be read as 
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putting an end to the power of sale alto- 
gether. Where a sale is made in pursuance 
of a contract entered into prior to the at- 
tachment. cannot he said to he contrary to 
the terms of S. 64. C. P. Code. The right 
of the judgment-debtor in the property 
which is all that is attached, is on the date 
of the attachment qualified by his obliga- 
tion incurred by him under the earlier con- 
tract to sell and the attaching creditor can- 
not claim to ignore that obligation. A sale 
in pursuance of pre-existing contract is only 
the fulfilment of the obligation to which 
the judgment-debtor was already subject, 
whether the sale is carried out by him or by 
the Official Receiver in insolvency under the 
orders of the Insolvency Court on the in- 
solvency of the judgment-debtor. A sale 
by the Official Receiver in pursuance of an 
order of Court would he all the more effec- 
tive. as the order of Court would in effect 
be a decree for specific performance, though 
passed by the Insolvency Court. T.L.R 
(1939) Mad. 853=49 L.W. 460= A. I. R. 
1939 Mad. 702= (1939) 2 M L. I. *22. The 
meaning of “private transfer” in S. 64 is a 
transfer which is brought about solely bv 
the act of parties and not as a result of a 
judicial decision. If in reality there has 
been a transfer by the private act of parties, 
it docs not cease to he private by being 
given the appearance of a public adjudica- 
tion. e.g., where the parties intimate the 
arrangement to the Court in the form of an 
award and pray for a decree in terms of 
the same. Such a transfer is essentially a 
private one and the Court is merely a<ked 
to give its permission to it. 183 I.C. 313= 
41 Bom.L.R. 473= A. I. R. 1939 Horn. 212. 
S. 64 and O. 38, R. 10 must be read to- 
gether. S. 64 applies to an effective at- 
tachment; under O. 38. R. 10. an attach- 
ment before judgment is not effective as 
against rights subsisting at the date of the 
attachment. A conveyance of property exe- 
cuted after its attachment before judgment 
by a creditor, in pursuance of a contract 
marie before the attachment, should prevail 
over the attachment. 41 Bom.L.R. 943= 
1939 Bom. 492. S. 64. which declares pri- 
vate alienation of property after attachment 
to be void, does not cover the enforced exe- 
cution of a conveyance in obedience to a 
decree of a Court. 1936 N. 163. See also 
41 P.L.R. 305=1939 Lah. 380. In the 
case of attachment before judgment as in 
the case of attachment in execution of a 
decree any private alienation of property 
during the continuance of attachment is 
void. 26 C. 531. Purchase made during 
pendency of attachment is void and pur- 
chaser does not obtain a lien. 34 I. 

C. 34. S. 64 avoids an alienation 
made while an attachment remained subsist- 
ing and enforceable. 4 Pat.L.T. 409 ; 20 S. 

L. R. Ill; 1927 L. 103. A private sale of 
property pending an attachment by decree- 
holder which has subsequently been raised is 
valid as against a non-attaching decree-holder 


who had applied for rateable distribution 
•luring the continuance of the attachment 

r i \ C ' , ^ 4=5 . P ?- 1919 02 M.L.J. 707, 
FolL). See also 39 C.W.N. 1076 (claims 

enforceable under the attachment). No 
doubt a person claiming rateable distribution 
of assets cannot get the benefit of the Expla- 
nation to S. 64 unless he has himself got 
an attachment on the assets from which he 
seeks to benefit. But such a person would 
be entitled to the benefit of S. 64 if he had 
obtained an order directing the attachment 
of the property of the judgment-debtor 
before he mortgaged the property in favour 
of a third person as the effect of the order 
of attachment under O. 21, R. 54 ( 3 ) j s 
that it should be deemed that there had been 
an attachment of the property from the verv 
date of the order. 152 I.C. 364=1934 A. 
L.J. 1091 = 1034 A. 1069. Alienation pend- 
ing attachment is inoperative only as re- 
gards the attaching creditor. 144 T.C. 681 
— 1933 N. 230. Obligations touching the 
property attached incurred by the debtor 
prior to the attachment arc not affected hv 

i>;VT,V°x n / ? 3 C L -J 115=34 I.C. 953= 

\ 15R * 9<v a,so 1 L -W- 977 : 36 

3-JK If a mortpape-deed is executed 
mirmp trie continuance of an attachment in 
execution of a decree, it is no doubt void as 
against all claims enforceable under the at- 
tachment. Where however a portion of the 
amount advanced under the deed is paid to 
pnor encumbrancers who have a charge on 
the property at the time of the attachment, 
the deed is valid to the extent of the amount 
thus paid. The mortgagor’s equity of re- 
demption as it is on the date of attachment 
should alone be considered to have been at- 
tached. The interest in the property vested 
m the prior mortgagees is not affected by 
the attachment and so far as that interest 
passes to the new mortgagee, the mortgage 
is not contrary to the attachment within S. 

64. 154 T.C. 437=1935 A. L.J. 749=1935 

A. 391. Sale-deed of property executed 
prior to attachment but registered after 
attachment. 1937 N. 143. A judgment- 
debtor sold his property on the day it was 
attached but after the attachment. That 
attachment was irregular as it did not 
conform with the provisions of O. 21, R. 

54 (2) and (3). The transferee obtained 
the transfer for consideration in good faith 
and without knowledge of the attachment. 
Held, that the attachment was ineffective 
as against the transferee. 146 T.C. 693= 
1933 R. 198 (2). If a mortgage-deed is 
executed during the continuance of an at- 
tachment in execution of a decree, it is no 
doubt void as against all claims enforceable 
under the attachment. Where however a 
portion of the amount advanced under the 
deed is paid to prior encumbrancers who 
have a charge on the property at the time 
of the attachment, the deed is valid to the 
extent of the amount thus paid. The mort- 
gagor's equity of redemption as it is on the 
date of attachment should alone be consi- 
dered to have been attached. The interest 
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in the property vested in the prior mort- 
gagees is not affected by the attachment and 
so far as that interest passes to the new 
mortgagee, the mortgage ts not “"'rary^o 
the attachment within S. 64. 193!) A.w. 

R 169. Where an attachment in execution 
of a decree is made subject to the mortgagee 
rights of the mortgagee holding a mortgage 
on the property, a subsequent compromise, 
whereby the mortgagors agree to transfer 
a portion of the mortgaged property to the 
mortgagee in consideration of his reducing 
the mortgage charge and releasing the rest 
of the property from the mortgage is not 
illegal by reason of S. 64, more specially 
so when’ the mortgagee had already become 
entitled to possession even prior to the at- 
tachment. A.I.R. 1938 Lah. 737. See 
also 1937 M.W.N. 45. Where a purchaser 
has entered into possession and paid the 
price without a registered deed of sale at- 
tachment of land in execution of decree 
against vendor is not effectual against the 
purchaser. 4 Bur.L.J. 166=1925 R. 382. 

A private transfer does not avoid transac- 
tions which in no way prejudice the execu- 
tion creditor. 29 C. 154 (166) (P. C.). 
See also 1931 M. 573. An alienation is not 
altogether void but only subject to sale that 
may be effected pursuant to attachment. 
24 L.W. 836=99 I.C. 656=1927 M. 190. 
See also 39 C.W.N. 1076; 1937 N. 1=1. L. 
R. (1937) Nag. 291; 1937 Mad. 843= 
(1937) 2 M.L.J. 728; 1937 M.W.N. 366; 
1940 A.L.J. 744=1940 All. 50; 1938 Mad. 
465. It must be strictly construed, and be- 
fore property can be subjected to the res- 
triction imposed, there must be a perfected 
attachment. 7 C. 702. See also 2 A. 58; 

3 A. 698. The mere order to make an 

attachment docs not amount to an actual 
attachment. The attachment is not com- 
plete until it has been effected in the manner 
prescribed by the rules, i.e., a copy of the 
order prohibiting the debtor from making 
payment of the debt until the further order of 
the Court has been sent to the debtor and 
duly served upon him. If this requirement 
has not been fulfilled there is in fact no 
attachment of the debt and the provisions 
of S. 64 are not applicable. 152 I.C. 795= 
1934 P. 619. See also (51 M. 349 (P.C.), 
Rel.J; 41 Bom.L.R. 1104=1939 Bom. 508; 
1933 A.L.J. 1501=1934 A. 165=147 I.C. 
509. No property can be declared to be 
attached unless, first, the order for attach- 
ment has been issued, and secondly, in exe- 
cution of that order the other things pre- 
scribed by the rules in the Code have been 
done. Hence where a copy of the warrant 
of attachment is not affixed the attachment 
is invalid and S. 64 can have no application. 
145 I.C. 813=1933 R. 267. See also 1939 
Bom. 508. The attachment does not affect 
subsisting equitable rights which could be 
enforced against the property at the date of 
the attachment. 8 M.L.J. 266. See also 
1937 Mad. 843= (1937) 2 M.L.J. 728. It 
does not create in favour of the attaching 


creditor, any interest in, or charge upon the 
property, as against other creditors. 15 U 
202 at p. 210. See also 144 I.C. 252—37 
L W. 366=1933 M. 342=65 M.L.J. 347, 

27 M.L.J. 150 (P.C.). Effect of attach- 
ment— If creates right in attaching creditor. 

25 I.C. 759 (15 C. 202; 25 C. 179 (P.C.), 
Foil.]; 1936 N. 209. A charge created 
under a compromise decree is no better than 
a private transfer for purposes of S. 64, 
and must be deemed to be void as against 
a decree-holder who has got the property 
attached prior to such compromise decree. 
1937 M. W. N. 45. See. also. 1938 Lah. 
737 An attachment is not ineffective in re- 
lation to that part of the property which 
does not vest in the judgment-debtor at the 
time of the attachment but vests in him im- 
mediately after the attachment. As soon as 
it vests in him any defect that existed in the 
attachment before is ipso facto removed. 
If, therefore, the judgment-debtor transfers 
that property thereafter by sale, the trans- 
fer can be impugned under S. 64. 42 P.L. 

R. 356. A private alienation of property 
after an order for attachment which has 
not been effected, is valid unless proof is 
given that all the requirements of O. 21, 
R. 54. C. P. Code, have been complied 
with and the proclamations have been made. 
26 I.C. 204; 1 O.L.J. 549. See also 36 
I.C. 732; 19 N.L.T. 94; 3 O.L.J. 422; 42 
M. 565=36 M. L. J. 284. The words 
“private transfer” mean a voluntary sale, 
gift or mortgage, in contravention of the 
attachment order, and not the enforced exe- 
cution of a conveyance or assignment in 
obedience to the decree of a Court qualified 
to pass it. 4 A. at p. 225 (F.B.). Where 
the alienation is made with the consent of 
the judgment-creditor and the money is ap- 
plied towards the discharge of the judg- 
ment-debt, it is not void. 7 W.R. 430. 
An adjustment of the attaching creditors 
claim whereby the debt of the garnishee is 
made over to the creditor is valid. 1931 M. 
573. A private transfer of property under 
attachment is not absolutely void but is void 
only as against claims enforceable under 
attachment. 63 I.C. 108. Order allowing 
claim to attached property — Transfer by 

successful claimant before suit to set aside 
claim order is void. See 1939 Pat. 138= 
17 Pat. 588. Partition is not alienation and 
so is not affected by the pending attachment. 
1929 A. 726. As to waiver of right con- 
ferred by the section, see 13 P. 446=1934 
P. 685. 

Private transfers — Illustrative cases. 
— An agricultural lease made by a judg- 
ment-debtor of attached property is an 
alienation.. 18 A. 123. Purchaser of land 
in possession — Execution and registration of 
conveyance only after attachment — Effect. 
92 I.C. 777=1925 R. 382. A renewal of 
a mortgage already existing on the property 
is not an alienation. 4 M. 417. But a 
mortgage created for the first time is: 9 
W.R. 544. Consent given by the heirs of 
a Mahomcdan who by his will bequeaths 
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more than one-third of his property, does 
not amount to an alienation. 26 B. 496. 
"Whore an alienation is effected by operation 
■of law, as in the case of a vesting order 
under the Insolvent Act, the attachment can- 
not. prevent the operation of the statute. 8 
M. 556. See also 17 M. 180; 33 C. 666. 
A subsequent vesting order by a competent 
Court in favour of the Official Receiver pre- 
vails over a prior attachment. 54 M. 727= 
61 M.L.J. 774. Attachment, by British 
Indian Court L4 not avoided by the subse- 
quent adjudication of a foreign Court. 60 
I. A. 167 (P.C.). Quaere: As to the 
effect a British Indian adjudication order 
would have had on the prior attachment and 
whether under the Code an attachment 
creates a lien or charge or confers title 
See 60 I. A. 167=1933 I\C. 134=56 M. 
405=64 M.L.J. 562 (P.C.); 39 C.W.N. 
1076. An adjudication of a person as in- 
solvent by a foreign Court operates as a pri- 
vate transfer within the meaning of S. 64. 
On such adjudication, the only property that 
vests in the receiver is the movable property 
which the insolvent was free to assign, on 
the dato of the adjudication and such pro- 
perty vest* by virtue of private internation- 
al law. But the adjudication does not. 
affect the rights of a creditor who has 
attached, before adjudication, the movable 
property of the insolvent. lie remains en- 
titled to the benefits of |,is attachment. 
But an attachment after adjudication by a 
foreign Court is entirely a different mnttor. 
The receiver of the foreign Court is entitled 
to all the free assets of the insolvent, assets 
which were free at the date of the adjudica- 
tion, and they must be deemed to be the 
moneys left over after satisfaction of tho 
claims of the creditors who had attached 
before tho adjudication. The provisions 
of sections 64 and 73 do not override the 
rule of private international law, and erodi- 
ng who attach after the foreign adjudica- 
tion cannot claim anything out of the 
assets on the ground that they have claims 

un,lr * r the attachment. 50 L. 

7 ^v^. 1040 , Mad ' 47 =(™39) 2 M.L.J. 
•’ i t,K> Nation is made, tho 

insolvent s property, vests in the Receivers 

and the Receiver's rights are not affected 
by the prior attachment, whether the attach 
ment is before judgment, or after the do- 
creo. The attachment by itself does not 
pvo tho attaching creditor any charge or 
lien on the property, nor doe^ it give him 
any priority in respect of the property at- 
tached as against the Official Assignee or 
Receiver ; the only effect of the attachment 
J 8 to prevent private alienation. The attach 
ing decree-holders therefore are not entitled 
to execute their decree under the provisions 

R It' U5 I C - 695=29 N.L. 

B. 303=1933 N. 229. Where during tho 

pejidcncy of a suit the defendant agreed and 

paid a certain amount into tho hands of the 


plaintiff's pleader in part satisfaction of 
tho money to which the plaintiff may be- 
come entitled and the plaintiff subsequently 
obtained a decree but meanwhile another 
creditor filed an application in insolvency 
and the defendant was adjudged insolvent 
after the decree in the earlier suit had been 
made, held, that the money deposited with the 
plaintiff's pleader in the earlier suit did not 
form part of the assets of the insolvent 
and the original plaintiff was entitled to 
appropriate the same towards his decree 
145 I.C. 826=37 C.W.N. 475=1933 C.‘ 
62;». Decree creating a mortgage during a 
subsisting attachment is not void against 
attaching decree-holder. 41 M.L.J. 557= 
45 M. 103. But see 41 M.L.J. 393=45 
M. 84. As to effect of attachment under 
Court 's permission, see 67 M.L.J. 741. An 
alienation in compliance with a decree for 
specific performance prior in date doos not 
contravene this section. 139 I.C. 610= 
34 Bom.L.R. 117=1932 B. 301. If there 
is valid attachment of a debt, the satisfaction 
of the decree in which the debt, might have 
been merged would be void under section 64 
against all claims and objections undeT the 
attachment. 152 I.C. 795=1934 P. 619. 
Under section 64 it. was to be shown that 
the transfer was “contrary to the attach- 
ment which is the same thing as saying 
that it must be prejudicial to the interests 
of the attaching creditor or the auction-pur- 
chaser. Lotting land to statutory tenants 
on a smaller rent, basis, held to be prejudi- 
cial to the creditor. 152 T.O. 757 = 1934 
A. 902. I nder section 64 when a property 
has been attached, any subsequent alienation 
is against all claims enforceable under that 
particular attachment. The pection docs 
not go beyond this. An attachment effect- 
ed after a private alienation is not. assisted 
by an attachment before the alienation. Tf 
tho execution proceedings in which the 
second attachment has been made have been 
instituted beforo assets have been brought 
into Court, the creditor would bo entitled to 
rateable distribution if the property is sold 
in the earlier executions proceedings, but if 
the sale takes place as tho result of tho at- 
tachment effected after tho private aliena- 
tion a person who buys tho property at tho 
Court auction would not obtain a good title. 
I.L.R. (1940) Mad. 526=51 L.W. 270= 

A T.R. 1940 Mad. 385=(1940) 1 M.L.J. 
482 (F.B.). Rival attachments — Private 

transfer to satisfy one decree if void. 13 
Bom.L.R. 1189. But nee also 37 B. 138-. 

Attachment when effective. — Sec 30 
I.C. 857. Effect of attachment — An at- 
tachment of property docs not confor title 
therein, but merely prohibits its transfer. 

39 P.R. 1915=29’ I.C. 572; nor creates a 
charge. 1930 M. 4. See also 60 I.A.167 
(P.C.); 39 C.W.N. 1076. Attaching cre- 
ditor must bo classed with unsecured credit- 
ors in insolvency proceedings. 1929 C. 524. 

See also 42 L.W. 834=69 M.L.J. 799. 
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An order of attachment takes effect on y 
from the date of its actual promulgation 
under O. 21, R. 54, and not from the date 
ySo Court’s order. 32 I C 276; 42 M. 
865; 41 M. 161 j 39 I.C. 857; 39 I.C 562 
40 M. 844=37 M.L.J. 375; 51 M. 34. 
(P.C.); hut also sec 33 I.C. 492. Know- 
ledge of purchaser of the order immaterial. 
1929 B. 395. A prohibitory order restrain- 
ing the payee of a promissory note from 
receiving the money has not the effect of an 
attachment . Such attachment is inva “? 
and section 64 does not apply. 46 M. 41 « 
=44 M.L.J. 206. Section does not apply 
to alienations in contravention of ad interim 
injunction. 1930 L. 858. The Court can 
make an order striking off an execution pro- 
ceeding, and at the same time continuing an 
attachment. 11 C.W.N. 163. For in- 
stances which might tend to show that an 
attachment has expired, see 22 C. 909 (P. 
C\). Attachment before judgment— Subse- 
quent sale of property in execution of an- 
other decree — Application for sale by person 
who attached before judgment. 38 M.L.J. 
441. See also 166 I.C. 873=17 Pat.L.T. 
847=1937 P. 50. Tho rule enacted in sec- 
tion 64 refers only to a private transfer of 
tho attached property by tho judgment- 
debtor. It does not extend to a transfer 
or sale under an order of Court in execution 
of a decree, though the decree in execution 
of which the property is sold is passed sub- 
sequent to tho attachment under tho prior 
decree . Tho sale is not void. The mere 
fact that tho previous attachment is not 
notified in the sale proclamation does not 
render tho salo liable to be set aside. An 
attachment is not an incumbrance or a 
charge on the property and tho omission to 
notify a prior attachment in the sale procla- 
mation is not a material irregularity vitiat- 
ing the sale. 17 Pat.L.T. 847=A.I.R. 
1937 Pat. 50. When n suit is dismissed 
an attachment before judgment terminates 
without any order of Court and if tho 
judgment is reversed on appeal or annulled 
on review tho judgment does not revive it 
so ns to affect alienations made before the 
date of such reversal. Even where the 
plaintiff on tho reversal of the decree of tho 
first Court dismissing his suit appeals and 
on appeal gets a decree in his favour and 
re-attaches tho property in suit., his claim is 
not ono enforceable under tho original at- 
tachment. 1934 A. 165=1933 A.L.J. 1501. 
Where property is attached before judgment 
and the order of attachment is sot aside but 
tho attachment, is restored the parties are 
restored to the position they occupied when 
tho property was originally attached. A 
private salo of the property in the interval 
is voifl. 42 A. 39. Sec also 1933 A. 953; 
40 C. 598 (P.C.). An interim order of at- 


tachment? before judgment passed when the 
minor defendant is not properly represented 
will operate for the purpose of preventing 
alienation though tho order cannot be made 
absolute without a proper guardian. A 
purchaser of the property in the interval can 
intervene in the proceedings and show that 
the order should not be made absolute. 106 
I.C. 142=1928 M. 1. The holder of a 
money decree, who has attached immovable 
property of his judgment-debtor before 
judgment, cannot bring that property to salo 
in satisfaction of his decree, when the judg- 
ment-debtor has, before tho attachment, 
agreed to sell the property to a third party, 
and the salo has been completed by a con- 
veyance after tho attachment. The attach- 
ment before judgment of property subject 
to a contract of sale merely gives the attach- 
ing creditor a right to tho balance of the 
purchase-money, if any. lie would also have 
the, benefit of the vendor’s lien under sec- 
tion 55 (4) (b), T.P . Act. 43 Bom.L.R. 
206. A re-attachment in execution as a 
matter of greater caution, of certain im- 
movable properties which had been attached 
before judgment does not amount to an 
abandonment of the original attachment. 26 
I.C. 81=1 L.W. 932. Nor will mention 
in the sale proclamation of a mortgage 
executed aften tho attachment amount to a 
waiver of plea under section 64. 1928 B. 

44. Attachment ceasing under O. 21, It. 57. 
Re-attachment — Alienation during in- 
terval is valid. 97 I.C. 547; 7 It. 20. An 
alienation which is void by reason of its 
being made contrary to an attachment can- 
not revive or bo validated by reason of the 
attachment ceasing) as a result of the exe- 
cution being struck off. 39 C.W.N. 733. 
When an execution application is struck off, 
the attachment made under it cannot bo 
treated as subsisting. 18 A. 49. See also 
6 A. 33; 7 A. 617; 19 A. 482; 23 C. 829. 
Tho assignee of a decree need not apply for 
a fresh attachment. 16 A. 132; 17 M.58. 
Tho death of the judgment-debtor does not 
cause the attachment to cease. 12 A. 440. 
When a judicial sale takes place all pre- 
vious attachments effected on the property 
sold cease. 12 C. 317. What are “claims 
enforceable under the attachment”. Sec 
20 A. 421; 23 M. 478; 14 M.I.A. 543; 6 
A. 33; 2 A.L.J. 265; 167 I.C. 48=1937 
N. 1. See also 10 W.R. 99. Objections 
under this section are available only to those 
having claims enforceable under the attach- 
ment. 1929 P. 1. 

Explanation. — This explanation is new 
and supersedes. 16 B. 91 at. p. 100; 15 C. 
771 and 25 A.' at p. 434. Object of ex- 
planation. 93 I.C. 366=1926 S. 177. Ex- 
planation gives priority to claims under 
section 72, C.P.Code, only in connection with 
the attachment under which they are en- 
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Sale. 

65. Where immovable property is sold in execution of a decree and such 
Purchaser’s title. salc has bccom c absolute, the property shall be deemed 

theproperty is so.d and no^ th^e ^ ^ 


NOTES. 

forecable. If an attachment is withdrawn 
or ceases to exist there is no right to rate- 
able distribution. 66 I.C. G42=8 O.L. J. 
3').8. Section G4, Explanation clearly indi- 
cates that, applications for rateable distri- 
bution go hand in hand with execution np 
plication. Consequently, where the Judge 
orders an execution petition t/> be filed but 
mentions in the order that the attachment 
shall continue but no separate order for the 
attachment to subsist is made on the appli- 
cation for rateable distribution which is 
also ordered to be filed as infructuous, the 
decree-holder can take advantage of the 
order regarding subsistence of attachment 
on the execution application. 1 04 1 p PS ], 

I*. The combined effect of section G4 
and the explanation which has been added 
thereto is to extend the porteetion of that 
section to the claimants for rateable distri- 
but. °n against private alienations of pro- 
perty after attachment, just as much as to 
the decree-holder at whose instance the at 
tachment « made. 164 I.C. 1031=1936 

Hon £ ' • ' ° ° f t,,c ob J ects of «oc- 

t.on G4 ,s to prevent an alienation which 

nneht defeat the claim of the attaching cre- 

,tor ' therefore, an alienation has 

been made after the attachment and the 
judgment debtor satisfies the debt of the at- 
aching creditor out of the sale proceeds, 

, " " ' 8,10,1 nn nbenntion cannot be said to be 

eredW? 0 ' T*' nttachmp "t’- And other 

men i nf "1 ,avo ,? ot ft PP ,i0(l for attach- 

buHon a ? np . pI,cd f(,r rateable distri 

section 64° *""'*** to the benefit under 

does not "Ptonntion try section G4 

ZuZ MS ,hc ^ the sub- 

nJ quent decree-holders can be said to be a 

73 ''and 0 ^^ 1 *' n * ,,0 f f \' 9tribn * ion w * tl, ‘ n action 

«>nd the essential condition of enforce- 

nssetst.T? there sho^M be 

=19M A lK, e . C0Urt 4 A W.R, 1236 
ra’ >7 ' ,9rr n,! "' I9 ™ N. 34i) Umlcr 
but on i! ;, an , a PP l,eant for rateable diatri 

•itt 1 • nCod on the same footing as the 

££ ?'ZJ'? nr - htiMrr ■ n " f if attach- 
B0 “‘ . , C0MC - * I, o position of the per- 

bntim ' ipp,i ''' 1 for ra,aab, ° < lia, ri. 

bo nnablo g to C ° me / r i cariou ’ aml 110 would 
docrw dlt Pr u'"' <1 f,,r,hor *" rooliso his 
of O 2? bt » ri“! " n ' ,or "'O amendment 
Courf ’ hy 1,10 Allnhnbnd High 

i« satisfied" o lf tbp "ttnel.ing decree holder 
„ 8nt,8fl «l or withdraws his claim that 
would not affect the rights of one who had 

rndeMhe^le C,1 t. f ° r di ^ r ^ation. 

to include „ hC *. mo ? nt d °crocd is deemed 

the ?udc^-«t rM 1 " 1 ° f Qny decr0e “gainst 

.ludgment-debtor, notice of which had 


been given to the sale officer. . Consequently 
a pnvato transferee of the attached proper- 
ty cannot by satisfying the claim of the 
attaching decree-holder, claim a paramount 
right so as to override the claims of a 
decree-holder who had, prior to such transfer, 
applied for rateable distribution. 150 I.C. 
</0=U)34 A. 890. See also 1937 Pat 609. 
Meaning of “enforceable" in explanation'. 
49 M. 38. “ Claims enforceable under the 
attachment", meaning of. 1937 N. 1 •• 39 
PAWN. 1076; 1937 Pat. 609. Attachment 
lie fore .ludgnmnt — Alienation pending at- 
tachment — Subsequent insolvency of de- 
fendant and discharge— Right of 'attaching 
creditor to proceed against attached pro- 
perty. 42 L.YV. 834=69 M.L.J. 799. 

Sec. 64 and O. 21, R. 2.— Where there 
is an adjustment within the meaning of O. 
-1, R. 2, the provisions of section 64 have 
no application to a transfer by way of 
mortgage effected by the judgment-debtor 
fur satisfaction of t ho decree under which 
the property was attached in execution; for 
a transfer made contrary to the provisions 
of section r >4 ‘>n!y void as against claims 

on forcible under the attachment. When 
there is an adjustment for full satisfaction 
of the decree out of Court, there is no fur- 
ther claim which could be enforced under 
the attachment and therefore the transfer 
cannot be void. 188 I.C. 757=A.I.R. 
1940 posh. 18. 

Sec. 64 and O. 21, R. 83.— A sale by 
♦ he Court in pursunneo of an attachment 
cannot be said to be the same thing ns a 
salq bv a judgment-debtor independently or 
in spite of the attachment. Title in the 
first case is conveyed by operation of law 
and any alienation by the judgment-debtor, 
if contrary to the attachment is void against 
all claims enforceable under the attachment, 
while title in the other is conveyed by the 
judgment-debtor himself who cannot dero- 
gate from his grant even if made after the 
attachment. A sale by tho judgment- 
debtor with the permission of tho Court nnd 
after obtaining a certificate from Court 
under (). 21, R. 83, C.P.Codo, is a private 
sale and is not a sale either by or under tho 
orders of the Court. 52 L.W. 862=1941 
Mad. 208= (1940) 2 M.L.J. 1038. 

Sfc. 65. — Execution sale — What passes 
under. 1930 L. 937. Title of purchaser 
when accrues; liability to Government 
revenue; ace 40 C. 89=23 M.L.J. 311 

(P.C.). As to when title vests in the pur- 
chaser, see 88 I.C. 693=1926 N. 17. A 
suit for a relief which can only be given on 
declaration of title as against persons claim- 
ing title under a purchase certified by the 
Court, such persons being parties and con- 
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Suit against purchaser not 
maintainable on ground of 
purchase being on behalf of 
plaintiff. 


66. (i) No suit shall be maintained against any 

person claiming title under a purchase certified by the 
Court in such manner as maybe prescribed on the ground 
that the purchase was made on behalf of the plamtitt or 
on behalf of some one through whom the plaintiff claims. 


NOTES. 

testing the claims, is barred under S. 66. 

67 C.L.J. 320= A. 1 .R. 1938 Cal. 874. 

Where a person purchases certain property 
in a Court-auction held in execution of a 
decree and the sale is subsequently confirm- 
ed in his favour, the property vests in him 
from the date of confirmation of sale, what- 
ever proceedings may be taken in connexion 
with the confirmation of the sale by the 
judgment-debtor whose property is sold. 
The vesting of the property in auction-pur- 
chaser is not postponed till the final decision 
of the proceedings started by the judgment- 

debtor. 177 I.C. 555=A.I.R. 1938 Pesh. 

49. Under S. 65, C. P. Code, and S. 8. 

T. P. Act, a purchaser in a Court sale is 
entitled to the property from the date of 
the sale and not from the date of the con- 
firmation thereof. [40 C. 89 (P.C.), Ref. 

145 I.C. 174=1933 M. 482. See also 1937 
O.W.N. 1153. The auction-purchaser in 
execution of a rent decree and not the judg- 
ment-debtor is liable for rents accruing be- 
tween the date of the sale and its confirma- 
tion, as under S. 65 the title of the former 
dates from the date of the sale. 23 I.C. 
101 = 18 C.W.N. 136; 140 I.C. 560=9 O. 
W.N. 948. See also 1937 M.W.N. 1009; 
1940 Lab. 230=1. L.R. (1940) Lah. 91. 
See O. 21, R. 92. The right of an auction- 
purchaser of a share in a village to mesne 
profits dates from the date of sale and not 
from the date of mutation of names in the 
Revenue Register. 45 I.C. 248=5 O.L.J. 
31. See also 24 A. 475; 1936 R.D. 49. 
Standing crops go with the sale of land, un- 
less otherwise provided for. 13 M. 15. 
Failure to obtain sale certificate from court, 
does not vitiate title of the auction-purcha- 
ser. 25 I.C. 8. See also 95 I.C. 965. 
The words of S. 65, make it clear that con- 
firmation of a sale, is an integral part of 
the transaction of a sale, as the purchaser 
can acquire no title without confirmation. 
An order prohibiting the sale would there- 
fore prohibit confirmation of a sale which 
has taken place already but which had not 
been confirmed before the prohibitory order 
was passed. 188 I.C. 269=A.I.R. 1940 

Pat. 565. Gift by auction-purchaser before 
confirmation takes effect if he authorises 
donee to take possession. 2 Luck. 496= 
102 I.C. 72=1927 O. 261. As to effect of 
reversal of decree before grant of sale certi- 
ficate, see 29 A. 591. See also 56 M. 808= 
1933 M. 598=65 M.L.J. 253. On a sale 
being held (but not confirmed) the attach- 
ment docs not if>so facto come to an end. 
The Judge executing the decree is not there- 
fore divested of his jurisdiction to deal with 
the application under O. 21, R. 58, in conse- 
quence of the sale having been held and his 
C. C.M.— 68 


order raising the attachment cannot be chal- 
lenged for want of jurisdiction. 145 1.0. 

142=1933 S. 198. . . 

Sec 66: Scope of Section— As to whe- 
ther the section has retrospective opera- 
tion sec 36 C.L.T. 396 — 27 C.W.N. 3)5. 
See also 43 A. 416; 47 C. 1108; 1925 N 
41; 30 C.W.N. 160; 40 C.W.N. 470. A 
suit for a declaration of title brought alter 
the present Code of 1908 came into force 
against the transferee from the heir of the 
certified purchaser, where the sale took place 
and was confirmed before its enactment, is 
governed by S. 317 of the old Code, and not 
by S. 66 of the present Code, and is, there- 
fore, maintainable. 39 P.L.R. 152—1937 
Lah. 471. The consequence of S. 66 is that 
unless the auction-sale could be impugned 
on the ground of fraud or of some other 
grave irregularity which made it a nullity, 
the plaintiff’s suit that the purchase was on 
plaintiff’s behalf cannot be maintainable. 
Fraud must be strictly pleaded and particu- 
lars of any fraud relied upon must be stated 
in the pleading. It is very important that 
one who seeks to set aside a purchase com- 
pleted under sanction of the Court should 
state the grounds on which he claims to 
impeach it and should not be allowed after 
trial of the case to rely on other grounds 
which had not been the subject of trial or 
adjudication in the Court which took the 
evidence. 181 I.C. 94=A.I.R. 1939 Rang. 
122. Section should be strictly construed. 
34 P.L.R. 487=146 I.C. 932=1933 L. 636. 
See also 1937 M. 362. S. 66 applies only 
where plaintiff’s claim is based on auction- 
purchase and not where it is prior to and 
independent of the sale. 36 I.C. 681; 1931 
B. 578=33 Bom. L.R. 1296. S. 66 applies 
only when the plaintiff attempts to enforce 
his secret title as against the certificated 
purchaser. It has no application if the 
heirs of the ostensible purchaser do not 
appear in the case and deny plaintiff’s ‘be- 
nami’ purchase. (75 I.C. 197, Foil.) 165 
I.C. 709 (2)=1936 A.L.J. 1169=1936 A. 
750. S. 66, excludes any claim based upon 
an avernment that an auction purchase had 
been made by the defendant on account of 
the plaintiff as well as on his own account. 
Where no case independent of this purchase 
and basing title upon possession is traceable 
in the pleadings, the plaintiff could not get 
any relief. 190 I.C. 677=52 L.W. 755= 
A.I.R. 1940 P.C. 202 (P.C.). What 

brings a case within the purview of S. 66, 
is that there must be a suit against the cer- 
tified purchaser or anybody deriving title 
from him, on the ground that the purchase 
was made on behalf of the plaintiff or his 
predecessor. If relief is sought against the 
certified purchaser or his representative, and 


538 


The Civil Court Manual (Imperial Acts). 


[S. 66 

( 2 ) Nothing in this section shall bar a suit to obtain a declaration th 
name of any purchaser certified as aforesaid was inserted in the certificam fraLdu' 
lcntly or wuhout the consent of the real purchaser, or interfere with the right of a ' 


NOTES. 

llic plaintiff claims title on the ground that 
the purchaser was his henamidar, the mere 
fact that the plaintiff once got possession of 
the property and was subsequently dispos- 

purchaser or his re- 
presentative. would not enable him to get 
round the bar of S. 66. unless the posses- 
sion continued for twelve years and thus 
gave the plaintiff a title quite independent 
of the purchase made at the execution sale. 
42 C.W.N. 497. S. 66, is a bar to a claim 
by a person who alleges that the actual pur- 
chase was either on behalf of himself ex- 
clusively or of himself jointly with the 
certified purchaser, whether the purchase is 
alleged to he in execution of an express 
agreement or otherwise; and the fact that 
the principal claims only to have provided a 
part of the purchase-money and to be en- 
titled to only a share in the property pur- 
chased does not make anv difference in 
principle. IX Pat. 181 = 20 Pat.L.T. 117 
= A.I.k. 1939 Pat. 207. The fact that the 
certified purchaser was a henamidar for the 
plaintiff even before the auction-sale is no 
answer to an objection under S. 66 4? C 

W N. 1059= A I R. 1938 Tal. 602." S. 66 
applies although the plaintiff is already in 
possession and is seeking lor its confirma- 
tion and not for recovery of possession on 
the strength of the auction-purchase. 42 
C.W.N. 1059=A.T.R. 1938 Cal. 602. The 
objection under S. 66. applies to a suit 
against an assignee of the certified pur- 
r’f m, 42 £\ W N '; 1059=A.T.R. 1938 

\~ai. (Aid. Where three persons agree to 
purchase certain property at a Court-auc- 
tion sale and it is so bought out of funds 
contributed by each in certain agreed shares 
but the certificate was issued in the name 
ot one of them, a suit by the others for pos- 
session is not affected by S. 66. for it has no 

to such a case. 1940 Nag. 1 = 
1939 N.L.J. 539. It may be that where 
the auction-purchaser is no party and is in- 
different as to which of the two contending 
parties is held to be entitled to the property 
purchased by him lie being admittedly a mere 
stake-holder. S. 66 does not applv. Such a 
proposition docs not apply to a case where 
the defendant is a transferee under a valid 
title-deed from the auction-purchaser. S. 

00 applies not only to cases in which the 
property is claimed against an auction- 
purchaser himself but also where it is claim- 
ecl against his representative in interest. 157 

r e L? 35 A - 143. The primary object 
ot .V 66, C. P. Code, is that the certified 
purchase should be deemed to be conclusive 
and no one should be allowed to challenge 
it, unless he comes within the exceptions 
mentioned in the section itself, and those 
exceptions are contained in sub-S. (2) 
under which a wrong insertion of the name 
of the purchaser in the sale certificate made 


fraudulently or without the consent of the 
real purchaser can be rectified and under 
which third persons are absolutely protect- 
ed. It is immaterial whether the plaintiff 
I 1 1C , wholc of , the property purchased 

at he auction or only a share in that pro- 
perty Where, therefore, the plaintiff brings 

J °' nt P osscss i°.n over onc- 
balt of the property on the ground that it 

was purchased by the auction-purchaser on 
us own behalf and on behalf of the plaintiff, 
tlu- suit is not maintainable. 167 I C 6M 

T ,9 r I ^‘ L V T - 52=1937 A ‘ 1 "6. ' As to ap- 
plicability of section, see 90 I.C. 116 (Sec- 
tion not applicable to sale by receiver with 

nl r, » T1 '^ s ' on *~ ourt which appointed him)- 
83 I.C. 382=1924 O. 218 (Title of persons 
beneficially interested in the purchase not 
affected) (Section not applicable to sales 
in execution of rent decrees under Chota 

rcnancv Act - Pat.L.T. 397= 
637 Pat. 324). See also 1941 Nag. 84= 
1940 N.L.J. 603 (Revenue sales); 84 I.C. 

' = W25 O. 20; 8 P. 585. (Section docs 
not exclude evidence as to auction-purchase 
bcintf benatni when such evidence is relc- 
'ant.) 133 1. C. 351; see also 162 

T - c - .*»3=17 Pat. L. T. 591=1936 P. 
429. ( laim based on agreement to re- 

coin c\ made before and after sale is en- 
forceable. 62 C.L.J. 88. A suit based 
on the ground that the plaintiff was the 
real purchaser at a Court-sale and that flic 
certified purchaser was not really so, is 
barred by S. 66. It is immaterial whether 
the plaintiff is in possession and seeks con- 
firmation of possession or whether he is out 
of possession and seeks to recover it. Hut 
if the real owner is in possession of the pro- 
perty and the certified purchaser wants to 
take advantage of his name being in the 
sale certificate and brings the suit on that 
basis the real owner can succcssfullv defend 

# _ w 

it on the ground of bis being the real pur- 
chaser. Rut if the plaintiff bases bis suit 
on some other title subsequently acquired, 
eg., adverse possession, the suit docs not 
come under S. 66. 12 P. 616=14 Pat.L. 

T. 208=1933 P. 264. S. 66, raises an ir- 
rebuttable presumption in favour of the 
auction-purchasers. Hut there is nothing to 
prevent him from creating a trust in favour 
of, and constituting himself a trustee for, 
the person who supplies the purcliasc-moncy. 
Even if there be no registered instrument, 
twelve years’ enjoyment by the beneficiary 
will confer a prescriptive right in him. 4 
A.W.R. 676=1934 A. 990. The auction- 
purchaser’s right arising from the sale can- 
not, by reason of S. 66, be questioned in 
suit. Hut a plaintiff can claim title to the 
property covered by the purchase not on the 
ground of the purchaser being henamidar for 
himself, but on the ground that the purcha- 
ser subsequently transferred or agreed to 
transfer his title to himself or that he ac- 
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j -net tVnt nroDcrtv though ostensibly sold to the certified 
nur chaser? o ground thaUt L liable satisfy a claim of such third person aga.nst 


purchase 
the real owner. 

NOTES .' 

quired thrsamcotheHVW f°r e 88 '. 

?St7 C M 36’ S 66 '(1) has to be strictly 
W37 M. 362. 3; “ (o prohibit on 

grounds of public policy a suit against, the 
fertified purchaser on the ground specified 
the section. It does not render benami 
transactions illegal. If the cause of act, on 
is not based on the benami purchase but on 
a contract or title acquired subsequent there- 

to S 66 is not a bar. 1937 M. JW. ln 
the absence of anything definite to show the 
contrary, the purchase made by a joint de- 
cree-holder, though in his own name, would 
undoubtedly enure for the benefit of all the 
persons interested in the joint fund which 
has been utilized in the acquisition of the 
property. Other persons would be benefi- 
cially interested in the purchase, and would 
be '‘entitled to recover a share of the Pro- 
perties purchased at auction, conditional 
on the payment of a proportionate share of 
the costs incurred in the litigation. And 
this right can be relinquished without a 
written instrument, as such right is short ot 
ow nership. 1933 A. 854 (2) — 148 I. C. 

502=1934 A.L.J. 107. A suit for execu- 
tion of a sale-deed and for recovery of pos- 
session on the ground that defendant s father 
purchased the properties as benamidar for 
the plaintiff falls within S. 66. and is barred. 
29 I.C. 138; 54 M.L.J. 462 (P .C.) . S. 66 

applies not only to cases in which the pro- 
perty is claimed against an auction-purchaser 
himself hut also where it is claimed against 
his representative in interest as, for exam- 
ple, a transferee from him under a valid 
titled-deed. 4 A.W.R. 974=1935 A. 143. 
The section provides that no suit shall lie 
against the certified purchaser on the ground 
that the purchase was on behalf of the plain- 
tiff. 44 I. A. 201=44 A. 159 (P.C.). 

Cases of suits by certified purchasers are 
beyond the letter and scope of this section. 
21 A. at p. 40. The section protects the 
certified purchaser only so long as he retains 
the possession given by Court. When he 
parts with it to the true owner he cannot 
sue for possession. If he ousts the true 
owner in possession for more than 12 years 
the true owner’s suit for possession is based 
upon adverse possession under the limita- 
tion and is not barred by this section. 56 
T.A. 330=51 A. 675=57 M.L.J. 177 (P. 
C.). A benami certified purchaser can sue 
in his own name even when the true owner’s 
name is disclosed. See 22 B. at p. 679. 
The object of S. 66 is to put an end to be- 
nami purchases at Court sales in. execution. 
43 M. 643=39 M.L.J. 11 (P.C.) ; 12 Beng. 

L. R. 317. An agreement subsequent to a 
purchase is not affected by the section and 
is specifically enforceable. 43 M. 643=39 

M. L.J. 11 (P.C.) ; 42 M. 615 (F.B.); 31 
Bom. L.R. 1271. But see 54 I.C. 726=24 


C W.N. 27; 42 M. 616 (F.B.). But an 
agreement made prior to the execution sale 
is affected bv the section and a claim to en- 
force it will' he barred. 35 C.W.N. 940= 

54 C.L.T. 147 [43 M. 643 (P.C.) Dist.] 

A suit bv a judgment-debtor against an auc- 
tion-purchaser to enforce an agreement be- 
fore the sale to rcconvey the properties to 
the judgment-debtor is barred. 30 
546. The section is intended to prevent 
fraud, and cannot apply to cases in which 
its application would promote fraud . 14 

C. 204. But sec 16 M. at pp. 292-93. I he 
section has no application where it is found 
that the certified purchaser was, at the date 
of the purchase, managing the plaintiff s 
family as its agent, and that he bought the 
lands as such. 17 M. at pp. 286, 287. - e> 

also 18 *M. 436. But sec 22 A. 434. A 
person is entitled to be regarded as the 
certified purchaser at any time after the 
acceptance of his hid at the sale even though 
a sale certificate has not issued to him. 

W R. 493; 19 I.C. 909=19 C.L.J. 330; 29 
I.C. 716; 53 I.C. 961. Section is no bar 
when the certified purchaser does not con- 
test plaintiff’s claim. 82 I.C. 344=19-3 A. 
47 The section should be construed strict- 
ly; 5 Bom. L.R. 329; 2 L.L.J. 358; and 
literally. 2 I. A. 154; 1923 C. 228. 

Applicability of Section. — A plaintitt 

purchaser, at a Court-sale, is not entitled to 
recover the property from the defendant ot 
whom he was found to he the benamidar, 
and the benami transaction was found to be 
free from fraud. 36 B. 116. Sec also 56 
I. A. 330; 108 I.C. 130=26 A.L.J. 245. 
The section applies only to sales in execu- 
tion of decrees of Civil Courts, held under 
the Code. 14 C. at p. 585. S. 66 has no 
application in a case where the benamidar 
himself does not claim under the sale certi- 
ficate. 27 C.W.N. 208=1923 C. 302. A 
cause of action against the benamidar which 
arose under the old Code, 1882, is not affect- 
ed by the new Code. 50 I.C. 335=23 C.W. 
N. 604. Sec also 18 C.L.J. 616=8 C.W. 
N. 1331. Section applies to the case of a 
purchaser at a sale in enforcement and exe- 
cution of certificate under S. 2 of the Public 
Demands Recovery Act. 16 C.W.N. 973 
= 16 C.L.J. 412. Where at an auction, a 
person purchased property in the name of 
one and it was alleged by another that it was 
in trust for him, a suit between these two 
claimants is not within the prohibition con- 
templated by S. 66. 33 I.C. 1000. Section 

does not apply to cases where a plaintiff 
who purchases property' in the name of 
another, has been in adverse possession for 
over 12 years. 19 C. 199. The section 
applies whether the ostensible purchaser at 
an auction-sale purchases the whole or part 
of the property sold. 57 I.C. 684. Benami 
purchaser attesting sale by the true owner, 
effect of — Whether operates as estoppel. 
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NOTES. 

See 36 M. 564=23 M.L.J. 301. A mana- 
per guilty of fraud cannot take advantage 
of the section as against the ward. 30 I.C. 
212. As to fraud, see also 36 B. 116. 
Joint decree-holders — Co-dccree-holdcrs 
purchasing at execution sale — Riphts of 
others. See 37 A. 545 (P.C.) (affirming 
32 A. 541=6 I.C. 364). 29 I.C. 447 is 
not now pood law. See also 29 A. 557. 
Section 66 has no application to cases where 
the manaper of a Hindu family or a tenant- 
in-common purchases with funds belonging 
to the joint family or to all the tenants-in- 
common. 17 I.C. 434=1912 M. W. N 
1071. .SYr also 43 M.L.J. 363=45 M. 856; 
37 T . C . 111. S. 66 is intended to discourage 
benami purchases at execution sales held by 
the Court bv penalising the person who pur- 
chases benami in the name of another. The 
penalty applies equally to anv one claiming 
through him. Tt docs not apply where the 
name of the benamidar has been inserted 
in the sale-deed fraudulently or without 
consent of the real purchaser. The section 
refers to private agreements or understand- 
ings between the benamidar and the person 
who employs him. Tt has. therefore, no 
application to a case where the plaintiff says 
that he and first defendant, the karta. pur- 
chased certain property with joint family 
funds; that the latter allowed the property 
to he sold for arrears of rent; that in the 
auction the property was purchased by 
second defendant, son of the first defend- 
ant; that however was only brnami; it was 
really purchased by the first defendant and 
that it continued to be the partible property 
of the joint family. The plaintiff is an 
innocent person and no partv to the fraud; 
he is not hit bv S. 66. 61 C. 440—150 I C 

1051=38 C.W.N. 494=1934 C. 567. Where 
properties sold in execution of a decree 
were purchased with the funds of the mana- 
ger of a joint Hindu family in the name of 
his son-m-law. S. 317 of the C. P. Code. 

V?- rS j 10 of the members of the 

joint Hindu family to the properties as be- 
ing really joint family acquisitions. 44 I. 
A. 201=33 M.L.J. 180=40 A. 159 (P 

C V 35 A - R 0=4O i.A. 40=24 

M.L. J. 34a (P.C. ) . Purchase at Court- 

auction by two persons with joint funds 

Sale certificate in the name of one — It is a 

J° ,nt transact ' OM constituting the parties co- 
purchasers and not a benami transaction and 
this section does not apply to it. 50 B. 
660. But see 1934 C. 322. Some persons 
purchased a property in execution sale in 
the name of one of them. They had con- 
tracted themselves that they shall be the 
owners of the property in shares propor- 
tionate to their contribution. The benami- 
dar sold away more than his share of the 
property One of the contributors filed the 
suit for declaration of his share in the pro- 
perty. Held, that S. 66 was a bar to such 
a suit. The operation of S. 66 could not be 
ousted by the existence of any private agree- 


mem or undertaking. 61 C. 371=150 I.C. 

i • * ir 4 c , 322 ' Purchase benami for 
plaintiff— Sale set aside with consent of 
benamidar on application by judgment-deb- 
tor— 1 ^intiff dispossessed by judgment-deb- 
tor Miit against benamidar and judgment- 
debtor is maintainable. S. 66 is no bar to 
such suit. 42 C.W.N. 497. 

Sun for Representatives of real Pur- 
chasers— S. 66 is intended to bar the insti- 
tution of a suit against the certified purcha- 
ser by the beneficial owner or one standing 
as surccssor-in-title of the beneficial owner. 
V C Q 4S ?=™ A-LJ. Also 25 

T T«« 82 J= 12 A L T - U4S - 157 PC. 615 
— 193a A. 143. S. 66. C. P. Code, applies 

to the successor-in-title of the certified pur- 
chaser. 55 I.C. 499=16 N.L.R. 87 (31 
B. 61 ; 35 B. 342. Ref.). Also see 19 I.C. 
900_1Q C.L.T. 330. Third parties — S. 
317 of the old Code did not apply to persons 
claiming through the certified purchaser. 
46. I.C. 216. Third parties — Suit by bene- 
ficiarv against the benami certificated pur- 
chaser. See 54 T.C. 127=2-1 C.W.N. 51. 
Third parties — Property mortgaged by 
iudgment-debtor — Sale in execution — Suit 
by mortgage against the judgment-debtor 
and execution purchaser. 54 T.C. 967=37 
M L I. 586 [37 A. 545 (P.C.), Ref.]. 

Suit for possfssion. — A plaintiff at a 
Court-sale is not entitled to recover the 
property from the defendant of whom he 
was found to be the benamidar and the 
benami transaction was found to be free 
from fraud. 36 B. 116. Also see 35 A. 
138; 29 T.C. 787; 40 C. 20; 28 M.L.J. 251 
( \uction-purchascr not trustee for real pur- 
chaser). S. 66 is no bar to a suit brought 
by the principal against the agent for the 
recovery of properties purchased by the 
agent in bis own name blit with the princi- 
pal's money and for the principal’s benefit 
in a Court-auction though without the know- 
ledge of the principal. 49 T.C. 734=9 L. 
W. 276 [19 W.R. 356 (P.C.); 37 A. 545. 
Foil . ] . 

Suit for declaration. — A suit by a son, 
member of a joint Hindu family, for a de- 
claration that a Court auction-purchase in 
the name of bis mother, made out of family 
funds is benami, is barred under this sec- 
tion. 43 A. 711. But it has, however, 
been held that the real purchaser in a bena- 
mi sale who remains in possession is not 
precluded by S. 66, from suing for declara- 
tion that he is the owner. 25 T.C. 810; nor 
from remaining in possession of the pro- 
perty till the certified purchaser pays him a 
binding mortgage-debt which be paid, off 
bona fide, on the basis of bis supposed tide. 

133 I.C. 536=1932 A. 32=1931 A. L. J. 

601 . , 
Pleadings. — The plea of bar under the 
section may be put forward and given effect 
to at any stage of the suit, even in appeal 
for the first time if it does not depend upon 
disputed facts. 37 I.C. HI; 35 C.W.N. 
940=54 C.L.J. 147=136 I.C. 538. 
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67 i r (0 The Provincial Government 2 * * * may, by notification 

° 7 ' L v ' i n t he Official Gazette, make rules for any local area 

Power for Provincial Govern- imposing conditions in respect of the sale of any class 
ment to make rules as to sales i ntercsts in land in execution of decrees for the 

of land in execution of decrees ment G f money, where such interests are so uncertain 

for payment of money. or undetermined as, in the opinion of the Provincial 

Government to make it impossible to fix their value. 

3 f (1 When on the date on which this Code came into operation in any 
local area any special rules as to sale of land, in execution of decrees were in force 
therein the Provincial Government may, by notification in the official Gazette, 
declare’ such rules to be in force, or may, ** * * by a like notification, 

Evcrv notification issued in the exercise of the powers conferred by this sub- 
section shall set out the rules so continued or modified.] 

Dni EGATION TO COLLECTOR OF POWER TO EXECUTE DECREES AGAINST IMMOVABLE 

PROPERTY. 


68 The Provincial Government may, 2 * * * * declare, by notifi- 

cation in the Official Gazette, that in any local area the 
Power to prescribe rules for execution of decrees in cases in which a Court has 

transferring to Collector or d ere d any immovable property to be sold, or the 

execution of certain ccrecs * execution of any particular kind of such decrees, or the 

execution of decrees ordering the sale of any particular kind of, or interest in, 
immovable property, shall be transferred to the Collector. 


LEG. REG. 

1 Original S. 67 re-numbered as S. 67 (1) by 

S. 3, Act I of I9«4- . . r 

* The words “ with the previous sanction ot 

the Governor-General in Council ” omitted 
by S. 2 and Sch. I, Act XXXVIII of 1920. 

* Sub-section added by S. 3, Act of I of 1 914- 

NOTES. 

Sec. 67. -The rules framed are not re- 
trospective in their operation, lb rJ. jzz , 
and may provide for an appeal from the 
Collector’s orders. 12 A. 564. The rule 
promulgated by the Chief Commissioner of 
Coorg under S. 67 (2). embodying the res- 
triction upon sales of land in execution of 
decrees of civil Courts is a rule merely go- 
verning the execution of decrees within the 
province of Coorg and applies only to sales 
of land within the jurisdiction of the local 
Government of Coorg. The power to enact 
such special rules contemplates only the en- 
actment of rules restricting execution of 
money decrees within the local area and not 
in British India. 1941 Mad. 45=52 L.W. 
851 = (1940) 2 M.L.J. 420. Sanction of 
Commissioner to sale of agricultural land 
in execution — Unnecessary. 19 I.C. 479= 
89 P.R. 1913; 66 I.C. 893. 

Sec. 68: Scope of Section.— Under S. 68, 
only those decrees can be transferred for 
execution to the Collector which direct the 
sale of any immovable property or such 
decrees in execution of which any property 
could be attached and sold. It is only when 
the property attached is capable of being sold 
and is a revenue-paying estate that the Civil 
Court can transfer the decree to the Collec- 
tor with a clear direction to sell the property. 
If the property is non-transfcrable, the Civil 


Court is not competent to transfer the de- 
cree to the Collector. If the Civil Court 
is not competent to order the sale of the pro- 
perty, the Collector can have no jurisdiction 
over such property. 31 N.L.R. 239=156 
T.C. 65=1935 N. 133. See also 162 I.C. 
362=1936 O. 280. Under S. 68, a Court 
is bound to transfer execution proceedings 
to the Collector if it finds that at the date 
of the order for sale the judgment-debtor or 
any one of several judgment-debtors (when 
there are more than one) is an agriculturist. 
The date at which the status of the debtor 
is to be considered is the date on which the 
order for sale is passed. If on a date prior 
to the order for sale the judgment-debtor 
agrees under a compromise to give up his 
contention regarding his status, he cannot be 
regarded as having waived his right to claim 
the transfer of the proceedings to the Col- 
lector, after the order for sale is passed, if 
he could prove that on the date of the order 
for sale he was an agriculturist. But if 
the judgment-debtor fails to put forward 
his contention that he is an agriculturist to 
claim transfer of proceedings to the Collec- 
tor when he is given notice under O. 21, 
R. 66 for settlement of the terms of the pro- 
clamation, and the Court makes an order for 
sale and issue of proclamation, that order 
becomes binding on the judgment-debtor and 
conclusive unless he takes steps to appeal 
from that order and get it set aside. It is 
not open to him subsequently after the lapse 
of a long time to claim a transfer to the 
Collector. 41 Bom.L.R. 1166= A. I. R. 
1939 Bom. 526. The Collector is bound to 
carry out the decree, subject to the discre- 
tion given to him by S. 1 of Sch. Ill and 
the following sections and subject to the 
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NOTES. 

provisions contained in Ss. 4, 5 and 6 of 
Sch. TIT. 11-A at p. 95 (F.B.). See also 
7 B. 332; 1938 O.W.N. 758. All that the 
executing Court has to see is whether it is 
a ease in which a decree-holder asks for the 
sale of the agricultural property and if that 
is the case, the decree has to he transferred 
to the Collector for execution as soon as the 
Court orders that the property should he 
sold. 147 I.C. 1201=3 A.VV.R. 579=1934 
A. 253. Under the provisions of S. 68, 
the Local Government has no power to trans- 
fer to the Collector an execution case pen- 
ding in a Civil Court in which that Court 
has already sold the property hut the sale 
has not heen confirmed. The power of the 
Local Government is confined onlv to those 
cases in which the property has not heen 
sold hut onlv an order for sale has heen 
passed . 148 l.C. 464=1934 O. 138=11 O. 

W.N. 411. If it is declared by notifica- 
tion that a decree for sale of a particular 
kind of property should he transferred to 
the Collector for execution, a sale of the 
property, if made by a Civil Court, is void 
as such a notification oii'ts the jurisdiction 
of the Court so far as regards the execution 
of the decree. 151 I.C. 244=1934 A.L. 
J. 859=1934 A. 314. The functions of the 
Court tinder O. 21, R. 2, cannot he dele- 
gated to the Collector or his subordinates, 
though the decree has been transferred to 
the Collector for execution. 37 Bom.L.R. 
93=1935 B. 158. Rules framed under R. 
17 as to transfer of decrees for execution. 
45 B. 1132. Collector — Power of, to exe- 
cute decree transferred. 61 I.C. 570—18 

N. L.R. 131. The functions of the Court 
under O. 21, R. 2, C. P. Code, cannot be 
delegated to the Collector or his subordi- 
nates, though the decree has been transfer- 
red to the Collector for execution. 59 B. 

345=37 Bom.L.R. 93=1935 B. 158. S. 68, 

C. P. Code, does not state that the Collec- 
tor shall become the Court executing the de- 
cree. The Court executing the decree re- 
mains the Court which sends the decree for 
execution to the Collector and the powers 
conferred by the C. P. Code on the Court 
executing the decree remain with that Court 
and do not pass to the Collector. 1938 O. 
W.N. 758=1938 Oudh 188. The Collector 
executing a decree transferred to him, under 
S. 68, is not a Court, and he has no power 
to certify an adjustment of the decree under 

O. 21, R. 2. An adjustment recorded by 

the Collector during execution cannot con- 
sequently be treated as certification under 
O. 21, R. 2. 19 N.L.J. 175; 60 B. 729= 

164 I.C. 9=38 Bom.L.R. 505=1936 B. 277. 
As to powers of Civil Court and Collector, 
sex also 38 Bom.L.R. 221. When execu- 
tion proceedings arc transferred to the Col- 
lector under S. 68, for sale of immovable 
property, and the judgment-debtor is a 
minor, the Civil Court, and not the Collec- 
tor has the power to give permission to the 
decree-holder to bid at the sale, which is re- 
quired under O. 21, R. 72. 60 B. 688=38 


Bom.L.R. 276=1936 B. 189. A Court has 
authority to re-call its own record trans- 
nutted to the Collector for execution. 7 B. 
at j). 336 ; and can control the proceedings 
of the Collector. 8 B. 301 ; 11 B. at p. 482- 
7 A. 407. .SVe 9 A. 43 and 11 A. 94. The 
Collector docs not become the Court execut- 
ing the decree by the mere fact of the exe- 
cution of the decree having been transferred 
to him. 133 I.C. (>09=1931 A. 320 (2) = 
1931 A.L..L 166.. .SVc also 1933 S. 112= 
142 I.C. 579. After transfer to Collector 
no new process of attachment can be issued 
against the same property. 92 T.C. 906= 
1926 O. 318. As to jurisdiction of Civil 
( onrt to interfere with the powers of the 
Collector, jer 2 O.W.N. 73=1925 O. 448. 

S cr also 50 A. 827=1928 A. 558=26 A.L. 
J. 769. A Civil Court can order the tem- 
porary alienation of the land of an agricul- 
tural tribe in satisfaction of a money de- 
cree. 74 I.C. 194=4 Lah.L.J. 476.’ Alie- 
nation of land by judgment-debtor without 
permission is void. 153 I.C. 612=11 O.W. 
N. 1626=1935 O. 156; 11 O.W.N. 1571 = 
1935 O. 121. The Collector must decide 
the best method of satisfying the decree 
whether by management by the Collector 
himself or by sale or by letting. But he 
ha* not got the discretion to decide whether 
the decree has been satisfied. 37 B. 32. 
But see 16 A. 228. All that is delegated 
to the Collector is to consider the proper 


I1H 


>d 


in which a decree may be satisfied by 
an agriculturist debtor *o a* to save, if pos- 
sible, the sale of bis property and the Court 
passing the decree can enquire into the 
question whether the decree-amount is satis- 
fied or not and order a further execution 
when the Collector lias returned the papers 
under an erroneous belief that the whole 
amount had been liquidated. 142 I.C. 579 
=26 S.L.R. 506=1933 S. 112. See also 
1938 O.W.N. 758. When a decree has 
been transferred for execution to a Collec- 
tor, an application to record satisfaction 
under O. 21, R. 2 should be made to him. 
16 A. 228. But jcr 37 B. 32. Decree trans- 
ferred to Collector for execution — Decree- 
holder certifying payment through mistake 
or fraud of judgment -debtor — Collector 
entering satisfaction — Jurisdiction of trial 
Court. 167 I.C. 401 = 1937 O.W.N. 231. 

A suit lies in a Civil Court for confirmation 
of a sale held by a Collector and to set aside 
an order passed by him cancelling it. ~5 A. 
355. In view of S. 68 and Allahabad Go- 
vernment Notification No. 1887 1-238. dated 
7-10-1911 which authorises the Collector 
and Collector alone to sell ancestral pro- 
perty a sale of it by the Civil < Court t Amm 
is without jurisdiction. 443 I C. 522— 1 . 

A. 192=1932 A.L.J. 1118. °‘ s0 ** ? 

I.C. 933=1935 A.W.R. 249^1935 A 468, 

8 Luck . 504= 1 0 O . W . N . 517= 145 I C . 363 
= 1933 O. 274; 1937 All. 550 The execut- 
ing Court docs not become 
entirely after land covered by the notifica- 
tion is ordered to be sold. Hence, it 
necessary to transfer the execution of the 
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S.70] 

6q. The provisions set forth in the Third Schedule 

Provisions of Third Schedule sha n apply to all cases in which the execution ol a dec. ee 
to apply. has been transferred under the last preceding section. 


Rules of prodedure. 


70 (i) The Provincial Government may make 

rules consistent with the aforesaid provisions— 


LEG. REF. 

* Substituted for “ the Governor-General m 
Council” by A.O., 1937- 

NOTES. 

decree as a whole to the Collector merely 
because some land falling within the PU 
• view of the notification had been ordered to 
he sold. However, as soon as any land 
falling within the purview of the notification 
is ordered to be sold, the execution of the 
decree so far as that land is concerned must 
be transferred to the Collector. 191 l.L. 
704= A. I. R. 1940 Lab. 345 The Notifica- 
tion under S. 68 , No. 365-R (Revenue De- 
partment), dated 17th January, 1939, applies 
even to pending execution proceedings m 
which an order for sale of such land 
been passed, provided, of course the sale 
had not been actually carried out before the 
notification. 191 I.C. 704 — A. T . R . 

Lab. 345. As to U. P. Notification, see 
148 I.C. 464=11 O.W.N. 411=1934 O. 
143. See also 1936 R.D. 197. An ances- 
tral grove with a house which has been as- 
sessed by Government can be sold in execu- 
tion by the Collector only. 36 A. 33. Exe- 
cution sale — Ancestral property sold as non- 
anccstral property whether can be set aside. 
24 A.L.J. 281=44 A. 380. "Ancestral 
land” as defined in (All.) General Rules 
Ch. IV, R. 8 (a) means property owned 
continuously from 1 — 1 — 1860 by the pro- 
prietor. Land gifted to the judgment-deb- 
tor after that date is not, therefore, "ances- 
tral land" and the sale thereof need not be 
by the Collector. 1933 A.L.J. 91=1933 A. 
138. Where a certain land is saleable under 
the Bundlekand Land Alienation Act, this 
section cannot be invoked to transfer the 
decree to the Collector. 48 A. 392=1926 
A. 339=24 A.L.J. 397. Where the mort- 
gaged property is ancestral, the Civil Court 
is bound under S. 68 , to transfer the pro- 
ceedings in execution of the mortgage decree 
to the Collector. 162 I.C. 362=1936 O. 
280. 

Appeal. — No appeal lies to the High Court 
from an order passed by the Collector in an 
execution proceeding transferred to him. 7 
Bom.L.R. 682; 5 A. 314 (F.B.). The 
transfer of the decree to the Collector does 
not oust the jurisdiction of the civil Court 
in all matters. A Collector ceases to have 
jurisdiction to sell or to confirm the sale 
after the Court passing the decree recalls it. 
Whether the Collector fails to comply with 
the Civil Court’s order in disregard or in 
ignorance of it, that order must prevail 
against anything done by the Collector sub- 
sequent to that order. The Collector’s 
power to proceed with the case is suspended 
by virtue of any order of stay that might be 


passed by the Court passing the decree. A 
Civil Court’s order comes into effect as soon 
as it is passed so as to suspend the Collec- 
tor’s power to proceed with the execution; 
irrespective of its being communicated to 
the Collector. 1940 N.L.J. 473=A.I.R. 
1940 Nag. 372. 

Secs. 68 to 72 and O. 21.— S. 72 must be 
read as alternative to S. 68 and so read it 
only indicates the source of the authority of 
the Collector to exercise powers under Sch. 
Ill in local areas where the Local Govern- 
ment has not issued a notification under S. 
68 . The Civil Court has under S. 72 power 
to authorise the Collector exactly as the 
Local Government has it under S. 68 . The 
Civil Court cannot under S. 72 exercise the 
powers of Collector under Sch. Ill due to 
the express provisions of Ss. 72 (2) and 
70 ( 2). 167 I.C. 807=1937 N. 41. The 

rules in Ch. 40 of the Revenue Manual do 
not apply to the execution of decrees of 
Revenue Courts, because S§. 68 to 72, C.P. 
Code, have been specifically excluded by the 
Second Schedule to the Agra Tenancy Act. 
Decrees of the Revenue Courts passed under 
the Agra Tenancy Act must be executed in 
the manner laid down in O. 21, C.P. Code. 
1937 R.D. 37. See also 1938 Oudh 62. 

Sec. 70. — A Collector acting under the 
section is a Revenue Court and can pass 
order under S. 476, Cr.P. Code. 14 A.L.J. 
10771=38 I.C. 419. After a sale is con- 
firmed by the Collector and retransmitted to 
the Civil Court, he has no power left to inter- 
fere with the sale. 48 A. 568. The function 
of the Collector on receipt of a C Form 
issued by the Civil Court according to the 
rules prescribed under the C.P. Code and 
in the C.P. Revenue Book circular, Vol. 2 
— Ill 8 , is either to execute it by; sale of 
the land attached or to realise the amount 
due under the decree by a lease or similar 
arrangement. It is beyond his function, 
when the sale is closed and the auction con- 
firmed, to entertain a compromise relating to 
the sale. 26 N.L.J. 93. But see 1935 A. 
L.J. 919. A Collector, who is empowered 
by rules framed by the Local Government 
under S. 70 (1) to set aside the sale of 
immovable property held in execution of a 
decree transferred to him by the Civil 
Court, has jurisdiction to set aside such sale 
even after the sale has been confirmed by 
him and the record of the execution case 
has been retransmitted to the Civil Court, 
if he is satisfied that the decree-holder, by 
the exercise of fraud, kept the judgment- 
debtor ignorant of the execution proceedings 
culminating in the sale of the property and 
of the confirmation of sale, and that as a 
consequence of his fraud tne decree-holder 
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(a) for the transmission of the decree from the Court to rv.ii . 

for regulating the procedure of the Collector and hi> a! ‘ . C II, ' ctHr > and 

same, and for rc-lrammiliing tfc decree from the Collector ro di'c ‘ h ' 

if U* exec!.™ dreeeof fad £nr tLiSS 

(c) providing for orders made by the Collector nr mu r 
of the Collector, or orders made on appeal with resnert to gazetted subordinate 
to appeal to, and .evision by, supermr reve ,. " ." , ?;, ^ l>Hng subject 

the orders made by the Com t, or orders made on n > 'm V ^ may bc 35 
orders, would be subject to appeal and' rev „ n T n ‘° . sudl 

Courts under this Code or other law for the tinif 1 • hy ’ r Ppt ? te or lcv| sional 
not been transferred to the Collect " 1R '° rC< ' if thc decree had 


NOTES. 

succeeded in purchasing thc property of the 
judgment-debtor for much less than its real 
value. An order passed by a Collector con- 
firming a sale is a judicial order and he has 
inherent power to recall and cancel his order 
it he is satisfied that it is necessary to do 
so for the ends of justice or to prevent an 
abuse of the proceedings held by him. The 
retransmission of thc decree to thc Civil 
Court no doubt puts an end to thc jurisdic- 
tion of the Collector to take further pro- 
ceedings in execution of thc decree, but it 
cannot divest him of the inherent jurisdic- 
tion possessed by him to correct his judicial 
orders or to review the same. 158 I C 

7 ? 3== ,!XL 5 A L J- 919=1935 A. 868. See 
a \° 1937 All. 550. No suit lies to set aside 
sale by Collector. 3 O.W.N. 739=97 T r 
1036=1926 O. 612. An order of the Com- 
missioner passed on appeal from thc Collec- 
tor setting aside thc objections of the judg- 
ment-debtor or auction-purchaser cannot be 
questioned in a Civil Court. 139 I.C. 498 
~ 1932 °- 273 following 6 O.W.N. 1214. 
Where a decree is transferred to the Collector 
for execution under S. 68, thc jurisdiction of 
the Collector and the Commissioner to con- 

°j S , C i asif,c a sa,c is restricted by Rr. 
998 and 1011 of the Manual of thc Revenue 

IJepartment. Tf therefore the Commissioner 
m an appeal from the order of the Collector 
sets aside the sale on a ground which is not 
provided for by any of the rules, thc order 
ot the Commissioner is without jurisdiction 
and is subject to adjudication by thc Civil 
^ourt under the general provisions of S. 9, 
77 1 T,, e cognizance of the suit hv 

r? ono 1 Court is not barred bv Cl. 2 of 
S' O.W.N. 40=A'.I.R. 1938 

Oudh 62. Where a decree for sale under 
a mortgage has been transferred for execu- 
tion to thc Collector under S. 68, C. P. 

. ”5* a mortgage of thc property comprised 
in the decree by thc judgment-debtor with- 
out the written permission of thc Collector 
is absolutely void under parra. 11, Sch. Ill, 
C.P. Code. 153 I.C. 612=11 O.W.N 1626. 
See also 11 O.W.N. 1571; 162 I.C 362= 
1936 O.W.N. 489=1936 O. 280. A sub- 

.ll V „‘ S '. OT, ?i °T; C ' r conducting a ,alc cannot 
depute the Nazir to hold the sale, as it is 


contrary ^ jo the imperative provisions of 

Circular framed under S. 70 (1). it is 
a 11 CR . aI to , continue a sale a’ready com- 

the hi ! li° r fT 9 <IayS without directing 
whirh i - U t h u prcscnt on the days on 

hi h it might be recommenced. A bid 
made by a prospective purchaser on a pre- 

b ,rL * y c ? n, J ot a,so ,)C ac «ptcd behind his 
ack several days later, so ns to make him 

liable for loss on re-sale on his failure to 

rV i 1*1 PnC , C o v. iaf is nc ‘ther proper nor 
ntabk. 18 N.LJ. 11. R. 13 of thc 

rules framed under S. 70 ( 1 ), only invests 

a Collector with powers specifically referr- 

' ,i ° ,! n t,c n °tified rules and not 
aI1 powers conferred by rules 
under O. 2| or otherwise by the C. P. 
Lode. The Collector is not a Court 
\m hin the meaning of thc term occurring in 

2 - A collector is justified in 
i mg the proceedings, when there is an ami- 
cable settlement admitted by both parties. 

he cannot legally come to a decision 
regarding a disputed adjustment. 1941 N. 
L.f. 300. Where a Collector accepted a 
bid after receipt of the order of thc High 
Court staying proceedings, thc acceptance is 
in contravention of the order of stay and 
as such its cancellation is quite legal. 1938 
N L.J. ]20. Rule II, Cl. (ii) of rules 
framed by the C.P. Government under S. 
70 (I) f C.P. Code, requires thc Tahsildar 
who conducts thc sale to adjourn it to thc 
Coljcctor before thc final hill is accepted. 

It is meant to secure thc approval of the 
Collector. But this docs not authorise the 
Collector, when he docs not accept the last 
hid, to hold an informal sale for thc dis- 
posal of the property. If he wants to ob- 
tain fresh bids, flic procedure laid down for 
holding sales ought to bc followed. 1938 
N.L.J. 105. See also 1938 Nag. 49. 

In respect of thc execution of decrees trans- 
ferred to thc Collectors, thc power to revise 
is vested in thc Financial Commissioner’s 
Court under R. 16 of thc rules framed by 
thc Governor in Council under S. 70, C.P. 
Code. It limits thc power of revision to 
such matters as are provided for in S. 115, 
C.P. Code. 1938 N.LJ. 262. 
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(o) A power conferred by rules made under sub-section ( i ) upon the Collector 
v ' 1 or any gazetted subordinate ol the Collector, or upon 

Jurisdiction of Civil Courts any appellate or revisional authority, shall not be 
barred. exercisable by the Court or by any Court in exercise of 

any appellate or revisional jurisdiction which it has with respect to decrees or 
orders of the Court. 

71 . In executing a decree transferred to the Col- 
Collcctor deemed to be l ec t or under section 68 the Collector and his subord'nates 
acting judicially. s hall |-, e deemed to be acting judicially. 

72 ( 1 ) Where in any local area in which no declaration under section 68 is 

' ' K ' . \ n force the property attached consists of land or of a 

CoUcc^r tel'yTublk Xof share in land, and the Collector represents to the Court 

that the public sale ol the land or share is objectionable 

and that satisfaction of the decree may be made within a reasonable period by a 
temporary alienation of the land or share, the Court may authorize the Collector 
to provide for such satisfaction in the manner recommended by him instead of 
proceeding to a sale of the land or share. 


NOTES. 

Execution. — Objections to sale of pro- 
perty— Court, power of, to a™!. 1 * 1 
tion— Date of application. 37 I.C. 

L.J. 529. Execution transferred to Collec- 
tor— Judgment-debtor a minor — Permission to 
bid at sale to decree-holder is to be given 
by the Civil Court not Collector 60 15 . 
688=38 Bom.L.R. 276=1936 B. 189 Rules 
framed by C.P. Government under S. 70- 
Collector deputing' Nazir to conduct sale not 
legal— Bid on one day— Acceptances several 
days later not proper. Bidder not liable tor 

loss on resale. 18 N. L.J. 11 • 

Sec. 70 (2).— Where a decree is trans- 
ferred to the Collector for execution, a Civil 
Court cannot entertain an application under 
O. 21, R. 72 inasmuch as that power has 
been conferred on the Collector. 42 B. 621 
=20 Bom.L.R. 708. _ . 

Sec. 72:1 See also Notes under S. 68 1 
Scope, and applicability of section.-- On 
this section, see 103 I.C. 884 (1) = 1927 N. 
324 ; 1937 N . 1 ; 1937 N . 41 . Section 72 clear- 
ly empowers the Court to authorize the Col- 
lector to grant a lease of the property for 
a term of years in full satisfaction of the 
decree. 1937 A.L.J. 801 = 1937 All. 699. 
The intervention of the Collector contem- 
plated by section 72 is a preliminary requisite 
to the application of that section. Sec- 
tion 72, however, can only be applied in cases 
where the land is saleable. Where the land is 
protected from sale by a special enactment, 
S. 72 can have no application. 161 I.C. 628= 
1936 Pesh. 90. Section does not apply to 
decree directing sale of land, in pursuance of 
contract affecting the same. 2 A. 856. Sec 
also 9 C. 290 at p. 293. Action of Collector 
under section is administrative. 1 L. 192= 
58 T.C. 603 (F.B.). The sanction of the 
Revenue authorities not necessary for sale 
of revenue-paying land, in execution. 69 
P.L.R. 1918=46 I.C. 864. See also 1 P. 
R. 1919=52 I.C. 356. Under section 72 the 
Collector is empowered to represent to the 

C. C. M— 69 


Court that the public sale of land is objec- 
tionable and that a temporary alienation of 
land would satisfy the decree. He has how- 
ever no authority to represent that a tempo- 
rary alination is objectionable and even if 
he represents that a public sale is objectiona- 
ble, it is for the Court to decide whether his 
objection should be maintained. 157 I.C. 
953=1935 Pesh. 113. The Collector has no 
authority to suggest satisfaction of ' the 
decree in part by transfer of certain debts 
from the judgment-debtors to the decree- 
holders, or that mortgagee rights should 
similarly be transferred to the decree-holder. 
He has also no right to compel the decree- 
holder himself to take the lands on lease at 
a valuation fixed by the Collector. 160 I.C. 
571(=1936 Pesh. 14. A District Judge exe- 
cuting a decree is not bound to accept the 
recommendation of a sub-divisional officer to 
the Collector to arrange to have the decree 
satisfied by a temporarv alienation. 9 P.L. 
R. 1915=27 I.C. 630. The object of 
section is to save land by temporary aliena- 
tion and the Court executing decree cannot 
vary its terms by authorising satisfaction in 
instalments. 2 N.W.P. 347. See also 6 
N.W.P. 39. A Civil Court is competent 
in execution proceedings to grant a farm of 
the land of a judgment-debtor belonging to an 
agricultural tribe. If the Court in granting 
such a lease makes the lease money payable 
by instalments, it might be said that the Court 
has acted in an unwise or indiscreet manner 
by not demanding the entire lease monev at 
onceTiut it cannot be said that the Court' has 
passed an order which it had no jurisdiction 
to pass. Such an order is not illegal or 
without jurisdiction and the provisions of 
section 36 apply to the case and the Court 
can enforce payment of the lease money by 
applying the provisions of the Code relating 
to execution of decrees. (1920 L. 456, Foil,) 
38 P.L.R. 936=1936 L. 696. See also 1938 
A.L.J. 444 (Applicability of section to land 
prohibited from sale by Bundelkund Land 
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( 2 ) In every such ca?e the provisions of sections 6o to *71 . . 

made m pursuance thereof shall apply so far as they are applicable V * 

Distribution of assets. 

73- (0 Where assets are held by a Court and more pe.sons than one have 

Proceeds of execution-sale to £ ’J- 1 H rcc,,, pt ol such asset', made application to 
be ratcably distributed among l " e Court loi the execution of decrees for the payment 
decree-holders. of money passed against the same judgment-debtor 

persons < ? UCtin ^ ** 


NOTES. 

Alienation Act. Regarding suit to set 
aside sale by Collector, see 1 Luck. 558: 1926 
O. 612 — -3 O.W.N. 739. Collector report- 
ing inability to execute. Executing Court 
should not file execution application but 
should proceed with the execution. 96 I. 
C. 199 (1) = 1926 L. 632. 

Concurrent application for execution 
of decree — Form of execution to be adopt- 
ed— When several applications for execu- 
tion are pending against the same judgment- 
debtor, and all the applications have been 
made within the time required to give them 
a right to share in any realizations, it is 
obviously inequitable to adopt a form of 
execution which will favour one of the 
decree-holders at the expense of the rest. 
1935 L. 964. Where more applications than 
one arc pending, and the Collector has repre- 
sented that the public sale of the property 
under attachment Ls objectionable, the cor- 
rect procedure would seem to be for the Court 
to give the Collector details of the pending 
applications and to ask the Collector to sug- 
gest a method of temporary alienation which 
will provide as far as possible for the satis- 
faction of these decrees. 1935 L. 964. 

I* ARM OF LAND IN FAVOR OF DECREE- HOLDER 

—Nature and effect.— A farm of land in 
favour of a decree-holder is more in the 
nature of an adjustment of a decree the 
decree-holder receiving a tenure of the land 
in satisfaction of his decree as a whole and 
it stands on a different footing from a lease 
which is given out either on payment of an 
initial lump sum, or of rent at stated inter- 
vals. A decree-holder may be prepared to 
surrender his rights under the decree in 
return for receiving a limited tenure of 
the land rather than face a continuation of 
the execution proceedings. 1935 E. 964. 
Where a dccrcc-holdcr took out proceedings 
in execution of his decree and applied for a 
temporary alienation of the land of the judg- 
ment-debtor and the executing Court grant- 
ed the application and referred the matter to 
the Collector for suggesting the period for 
which temporary alienation could be effect- 
ed, and before the Collector made his pro- 
posal, another decree-holder took out pro- 
ceedings in his own decree and applied under 
section 73, for “rateable distribution” in the 
temporary alienation, the proper course for 
the Court is to refer that application also to 


the Collector and to ask him to suggest a 
method of temporary alienation which will 
provide as far as possible for the satisfaction 
of both the decrees. An order sanctioning 

deht^cT^- a ] icnation r of the judgment- 
debtor s land in favour of the former decree- 

holder alone in full satisfaction of his decree 

j s (5 rr onc° us and cannot be sustained. 169 

Sec. 73: [See also Notes under S. 63.) 
.Score and Applicability of Section.— C on- 
ditions as to the applicability of the section 
•and right to rateable distribution. See 30 I. 

C L 'T 624 : 19 I.C. 226=19 C. 

0 T N r^ 2 473; 48 M.L.J. 459; 

42 LC. 8971=191 7 M.W.N. 859; 1929 R. 

1 ,\ er /( * bal 'lh”'ad, /.— The object 
underlying the enactment of section 73, C.P. 
Code, was to prevent multiplicity of execu- 
tion proceedings while at the same time 
ensuring equitable distribution of assets be- 
tween various decree-holders who had the 
right to have their decrees satisfied out of 
those assets. A.I.R. 1941 All. 110(F.B.). 

I cr Iqbal Ahmad > J . — Section 73 enacts a 
mere rule of procedure and not a rule of 
substantive law. It merely enacts a rule by 
which decree-holders, in specified cases, can 
resort to a cheap and speedy procedure for 
the realization of their decrees. It docs not, 
however, clothe a decree-holder with a right 
which he does not possess. It docs not en- 
large the rights given to a dccrcc-holdcr by 
his decree, nor docs it cut down the rights to 
which a dccrcc-holdcr may be entitled by the 
decree in his favour. Hence section 73 can- 
not be invoked to entitle a dccrcc-holdcr to 
satisfy his decree from assets which he couid 


not touch if section 73 was not on the statute 
book. Conversely the provisions of section 
73 cannot be utilized to deprive a decree- 
holder from satisfying his decree from assets 
which he would have been otherwise entitled 
to follow in execution. A.I.R. 1941 All. 
110 (F.B.). Court has power to order 
rateable distribution in suitable cases even 
apart from section 73. 1936 C. 390. Sec- 

tion 146 cannot enlarge the scope of section 73 
as it is expressly made subject to the other 
provisions of the Code. 159 I.C. 575=40 
C.W.N. 26=1935 C. 738. The amendment 
of S. 60 by S. 3 of Act IX of 1937 does not 
affect the provisions of section 73. Thus a 
decree-holder has still a right under section 73 
to come in for a share in the rateable distri- 
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NOTES. 

bution of salary attached under a decree, 
though his suit in which the decree is obtain- 
ed may have been brou S bt a£ t er l9 ¥' 

176 I.C. 682 = A. I. R. 1938 Sind 144 See 
also 1939 A.M.L.J . 157. Section 73 is to 
be read together with section 63. Where 
the property of a judgment-debtor has been 
attached by two Courts of the same grade 
but the property has been sold by one of 
them, the proceeds so received shall be 
deemed to have been received by it on behalf 
of all the Courts in which there have been 
attachments in execution of the decrees, 
prior to the actual receipt of the assets, anJ 
the decree-holders in all such Courts are 
entitled to rateable distribution under sec- 
tion 73. In such cases no application for 
execution is necessary to be made to the 
Court which held the assets, before the 
receipt of the assets. A.I.R. 1938 Lah. 
754 See the cases cited on the point under 
section 63. Section 73 has been so worded 
as to include cases in which it is possible 
that the purchase-money may not be actual- 
ly deposited. 1933 A.L.J. 1102 1933 A. 
666. Section 73 is applicable not only where 
sale is made by the Court, but also to cases 
in which execution of a decree is transferred 
to the Collector and sale is made by him, 
whether the Collector receives the purchase- 
money in cash or the decree-holder is dec- 
lared to be the purchaser and the purchast- 
‘monev is to be set-off against the decretal 
amount. 1933 A.L.J. 1102=1933 A. 666. 
O. 21, R. 48 does not override section 73. 
See 43 C.W.N. 169=1939 Cal. 485. Where 
an execution sale held by the Collector was 
set aside and the purchasers having obtained 
order for refund of their purchase-money 
applied for rateable distribution of the assets 
realised by the sale of property in execution 
of a dccrece against the decree-holder: rleid, 
that section 73 did not apply as the appli- 
cants had not made applications to the Civil 
Courts in execution. 151 I.C. 1027=1934 
N. 243. The legislature added the word 
“passed" in the new section in order to make 
it clear that the words “against the same 
judgment-debtor" had reference to the de- 
crees themselves, and not to the various ap- 
plications for execution contemplated by the 
section. A.I.R. 1941 All. 110 (F.B.). 

S. 73 does not take into account at all 
whether payment orders have been passed 
for the different decree-holders who have 
decrees against the same judgment-debtor. 
All that the section considers necessary are 
that assets should be held by a Court and 
that more persons than one have made appli- 
cations to the Court for the execution of 
decrees. The mere fact that the Court has 
passed a payment order in favour of one 
of the decree-holders is no consideration 
which should bar the right of rival decree- 
holders to rateable distribution. The prin- 
ciple of S. 73 is that as long as the assets 
are still held by a Court there should be 


rateable distribution. 1 5 1 I.C. 266=1934 
A. 652. Where the assets are not liable to 
be rateably distributed, S. 73 (2) has no 
application. 42 M.L.J. 473. See also 1933 
P. 277. A decree against the judgment- 
debtor for assets of his father gives no 
priority over the decrees against him per- 
sonally. 42 I.C. 897=1917 M.W.N. 859. 
See also 60 C. 923, infra. Scope of the 
section has been purposely broadened under 
the new Code of 1908 . 70 I.C. 541=35 

C.L.J. 327. Execution application praying 
for a relief which the Court could not grant 
is no ground for rejecting decree-holder’s 
application for rateable distribution. 49 
M.L.J. 753=1926 M. 179=91 I.C. 11. An 
order under this section affects only interests 
existing at the time. The insolvency of 
the debtor introduces a new state of things 
from the date of the insolvency. 27 C. 351. 
A judgment-creditor has no priority over the 
Official Assignee in respect of property atta- 
ched by him previous to the vesting order. 
29 C. 428. Applicability to a Solicitor’s 
claim for costs. 29 Bom.L.R. 1196=1927 B. 
542=51 B. 855. The section applies to cases 
where a District Court transfers execution 
proceedings in a Small Cause Court to the 
Court of a Sub-Judge. 18 B. 61. See also 
15 M. 345. The section applies to cases 
where property has been attached in execu- 
tion of a decree of a Presidency Small Cause 
Court, and the same property has been attach- 
ed in execution by the High Court. 20 B. 3 77. 
See also 1938 Sind 175. Where sale pro- 
ceeds are held by the Sub-Judge, First class, 
the Senior Sub-Judge is competent, without 
intervention of the District Judge, to call for 
the sale proceeds to his Court to be rateably 
distributed amongst decree-holders qualified 
under S.» 73. A.I.R. 1938 Lah. 801. 
Nature of proceedings under the section is 
one of non-judicial character, and the Court 
cannot enquire into the validity or otherwise 
of the decrees under which payments are 
claimed. 19 N.L.R. 172=1924 N. 39; 6 
R. 582. Under S. 73, all the judgment- 
debtors need not be indentical, and if one or 
more of the judgment-debtors be the same, 
rateable distribution can be got as regards 
their share of the property. 156 I.C. 631 
=41 L.W. 490=1935 M. 399; 4 Pat.L.T. 
373—74 I.C. 626 ; 5 R. 757. See also 9 C. 
920 ; 30 C. 583. But the holders of decrees 
against one of the brothers in a joint family 
arc not entitled to rateable distribution from 
ou t of the sale proceeds of the property 
pertaining to the share of another brother 
realised in execution of decrees against both 
the brothers. 54 M.L.J. 278=1928 M. 362. 
A decree was obtained by one against party 
R whilst the decree obtained by the other 
party was against the sons of R. Held, that 
the two decrees were not passed against the 
same judgment-debtor. 159 I.C. 575=40 C. 
W.N. 26=1935 C. 738; 25 B. 494; 33 M. 
465; 1930 C. 454, Foil. The words “same 
judgment-debtor" in S. 73, must be cons- 
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trued liberally. A strict literal construction 
cannot be adopted in the sense that the de- 
cree must be against the same person 1 eo 
nomine.' A decree passed against a deceased 
person during his lifetime and sought to be 
executed against his legal representatives and 
a decree passed against the legal representa- 
tives of the deceased after his death, in res- 
pect of a claim against the deceased, arc 
both decrees against the “same judgment- 
debtor” for the purposes of S. 73. 59 

M. 93=69 M.L.J. 711 (F.B.). A literal 
interpretation should not be given to the 
word “judgment-debtor” in S. 73. Where 
therefore a person is sued as family manager 
it must be taken that he represents all the 
members of the family (even if consisting ot 
father and sons) and they arc constructively 
parties to the suit and hence must be deemed 
to be judgment-debtors for the purpose of 
the suit. 160 I.C. 559=43 L.W. 624=19.% 
AI . 123; following 59 M. 93. For rateable 
distribution it makes no difference in law 
that the parties arc two in one case and three 
in the other so long as the same share of 
the two parties, who are common in both 
decrees, is sought to lie attached. Hence 
where there is a decree by a decree-holder 
against three persons and another decree- 
holder obtains a decree against two of them 
and a sale is held in execution of Ins decree, 
former decree-holder is entitled to rateable 
distribution in the sale proceeds. A.I.R. 
193.S Lab . KOI. See also 18 Lab. 637=1937 
Lah. 937 (decree against a firm and decree 
against a partner in bis individual capacity). 
1937 M.W.N. 465; 1938 Cal. 316; 39 
Bom.L.R. 815 — 1937 Bom. 461 (decree 
against a person in his lifetime and decree 
against his legal representative after his 
death) jer also 1938 Cal. 316=42 C.W.N. 
310; 1940 Rang . L. R . 492=1940 Rang. 243; 
1939 All. 545. The expression “the same 
judgment-debtor” in S. 73, C.P. Code, de- 
notes identity, not only of individuality but 
of character or interest. Decrees against the 
same person cannot always be regarded as 
decrees against the same judgbment-dcbtor 
for the purposes of S. 73. A decree against 
a person individually and a decree against 
that person as representative of a deceased 
person cannot be held to be decrees against 
the same judgment-debtor within the mean- 
ing of S. 73, so as to entitle the holders of 
the two decrees to rateable distribution. 43 
Bom.L.R. 699. Per Iqbal Ahmad and 
Vcrma, JJ . — The expression passed against 
the same judgment-debtor” must be liberally 
construed. The object of S. 73 being to 
provide for rateable distribution of assets 
upon which two or more decree-holders have 
equal claims, the words "passed against the 
same judgment-debtor” must be interpreted 
as referring more to the property which a 
judgment-debtor represents “than to the per- 
son against whom execution has been 
sought.” Per Bajpai, J . — The personality, the 


character and the capacity of the judgment- 
debtor should not be ignored and undue pre- 
ference should not be given to the property 
from which the assets are realized. The 
decree holders must have obtained their 
decrees against the same persons and it may 
become a matter of no importance that by 
reason of the death of the judgment-debtor 
in one decree the property that can be seized 
in execution in both the decrees happens to 
be the same. If the two decrees were not 
against the same persons, S. 73 would not 
be applicable. A.I.R. 1941 All. 110 (F. 
»■). A decree obtained against a Hindu 
father and a decree against the father and 
his sons arc decrees against the same judg- 
ment-debtor for purposes of S. 73 44 L 
VV. 615=1936 M. 948=71 M.L.J. 541. See 
oho 41 L.W. 490=1935 M. 399, where the 
question was raised but not decided But 
s ff (1937) 1 M.L.J. 180=1937 Mad. 253, 
4.-> L.W . 501=1937 Mad. 504; 52 L.W. 191 
= 1940 Mad. 826=1940 2 M.L.J. 23; 1939 
All. 545. I he expression, "the same judg- 
ment-debtor in S. 73, must be construed 
strictly. A decree against a father and son, 
members of a Hindu joint family, and a 
decree against the father alone as manager 
of the joint Hindu family cannot be regarded 
as decrees against the same judgment-debtor 
within the meaning of S. 73. 43 Bom.L. 
R. 695. A decree against a Hindu father 
and a decree against the father and his son, 
arc decrees, against the same judgment- 
debtor for purposes of section 73. If the 
sons interest in the family property is sold 
in execution of the decree against 
the father and son, the holder of 
the decree against the father alone is entitled 
to rateable distribution under section 73. 51 
L.W. 357=1940 Mad. 525= (1940) 1 M.L. 
J. 553. Where a creditor has obtained a 
decree against a Hindu coparcener and at- 
tached bis undivided interest in the joint 
family property during his lifetime, and the 
undivided interest is sold in execution after 
the death of the coparccner-judgmcnt-debtor, 
other erditors who have obtained decrees 
against the same coparcener but have not 
obtained attachment of the undivided inte- 
rest during his life time cannot claim ratea- 
ble distribution under section 73, from out of 
the sale proceeds. The assets realised by 
the sale arc liable to rateable distribution 
only among such creditors as have attached 
the coparcener’s share during his life time 
in execution of their decrees against him. 
I.L.R. (1940) Bom. 146=42 Bom.L.R. 218 
= A.I.R. 1940 Bom. 190. If a decree is 
obtained against a man as heir of a deceased 
person and another decree is obtained against 
iiim in his personal capacity, the two decrees 
arc against the same judgment-debtor within 
the meaning of section 73. Consequently, if 
one of the two dccroe-holdcrs takes out exe- 
cution and assets are realised , the other is 
entitled to rateable distribution. 63 C. 923—- 
40 C.W.N. 570=1936 C. 210. See also 1937 
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M) W.N. 465. Claims under this section 
Ire claims enforceable by attachment, against 
which assignments made under section 64 are 
void. 7 C. 34. Section does not apply to 

deposits by judgment-debtor for a particular 

decree. 81 I.C. 7b=1925 N. 157. Set-off 
claimed under O. 21, R. 72 is subject to rights 
of persons who are entitled to rateable dis- 
tribution. If no such person is in existence 
on the date of sale or fifteen days thereafter 
set-off takes effect. 1931 M. 103-130 I.C. 
458=1930 M .W.N. 568. But se e 1925 O. 
287. In the pendency of an application under 
this section, set-off under O. 21, R. 72 cannot 
be ordered. 52 C.L.J. 19. Proviso to sec- 
tion 73 (1) ( b ) applies also when the decree- 
holder and mortgagee are the same provided 
the decree debt and mortgage debt are distinct, 
Where they are the same, proviso does not ap- 
ply, Money-decree passed in mortiage suit— 
Title to mortgaged property held to be in 
third person — Mortgagor subsequently ac- 
quiring title. Decree-holder first applied 
for execution of money decree and later for 
sale of the properties. Held, section 73 (1) 

( b ) not applicable— Remedy against property 
is by suit. 53 M. 670=122 I.C. 366=1930 

M. 138. Judgment-debtor’s property attach- 
ed and placed in charge of Superatdar — 
Failure to produce property— Warrant»issued 
— Payment made to avoid attachment. Held, 
the amount was liable for rateable distribu- 
tion among the other creditors. 1 1 eld also, 
that the amount realized from the Superat- 
dar was, in the eye of the law, the sale pro- 
ceeds of the judgment-debtor’s properly 
which was admittedly attached in execution 
of the decree against him. Simply because 
the Superatdar failed to restore the property 
which was entrusted to him, the nature of 
the execution case was not changed ; for all 
practical purposes the Superatdar represented 
the judgment-debtor. 148 I.C. 944=1934 
N. 62. 

Jurisdiction. — Under section 73, a Court 
acts in an administrative capacity. It can- 
not therefore inquire into the validity of a 
decree; any order to that purpose is entirely 
without jurisdiction. 152 I.C. 482=1934 P. 
545. An application for rateable distribution 
can be entertained by the original Court even 
when the petition for execution is transfer- 
red from that Court under O. 21, R. 6. 35 

P.L.R. 305=1934 L. 113 (1). A custody 
Court has no authority to make any rateable 
distribution unless it be the attaching Court 
as well. Under O. 21, R. 52 it can only 
determine the question of priority and there- 
after act under the instructions of the attach- 
ing Court. 146 I.C. 791 (1)=37 C.W.N. 
820=1933 C. 814. In a case where a dcciee 
shows on the face of it that the judgment- 
debtor is an “agriculturist” or it may be, if 
the decree shows on the face of it that it is 
time barred, the executing Court can refuse 
to allow rateable distribution. 39 Bom.L. 
R. 121Z. 


Rateable Distribution — Formal Applica- 
tion, if necessary. — Per Sulaiman, C.J . — 
Section 73 does not make it necessary for a 
decree-holder to make any formal application 
for a rateable share in the assets. All that 
is necessary is that he should have made an 
application to that Court for the execution 
of his decree for payment of money. 4 A. 
W.R. 1236=1934 A. 1057. See also 1937 
M.W.N. 480. All that section 73 requires 
is that an applicant for rateable distribution 
must have applied, before the receipt of 
assets by the Court, for execution of his 
decree. A transferee of a decree for money 
is entitled to claim and get rateable distii- 
bution if he applies for execution before the 
receipt of assets even though the transfer in 
his decree is not recognised by the t Court 
before such receipt. The section says noth- 
ing about the recognition of the transfer by 
the Court in the case of an application for 
execution by the transferee. 1941 M.W.N. 
699= (1941) 2 M.L.J. 219. 

Who can apply. — See 20 S.L.R. 111. 
Only bona fide decree-holders can apply for 
rateable distribution, and a Court is bound to 
ascertain this fact. 11 C. at p. 44. See 
also 13 B. 154. Application for rateable 
distribution is not an application for execu- 
tion. 64 I.C. 53=17 N. L. R. 143. Appli- 
cation for execution is necessary to entitle 
decree-holder to rateable distribution. Mere 
petition for rateable distribution is not 
enough. 87 I.C. 1025=1925 N. 382. The 
application must be to the Court holding the 
assets. It is not necessary to have the 
decree transferred for execution to the 
Court holding the assets. 132 I.C. 832= 
1931 R. Ill (2) (5 R. 757 held overruled by 
6 R. 131.) Attachment, not slfficient. 90 I. 
C. 527=1926 C. 249. But see 1936 C. 390 
holding that the Court has power to allow 
rateable distribution apart from section 73 in 
such cases. A person by simply obtaining an 
order for attachment before judgment is not 
entitled to rateable distribution. 30 I.C. 38 
=28 C.L.J. 614; 12 B. 400. Section 73 only 
permits “application to the Court for the 
execution of decrees for the payment of 
money” and not by persons who have obtain- 
ed orders for payment of money which are 
capable of being executed. The definition or 
decree in section 2 (2) docs not include an 
order which is defined in section 2 (14). 
Therefore a person holding an order for re- 
fund of purchase money is not entitled to 
put in his application for rateable distribu- 
tion, even though the order in his favour is 
capable of execution as a decree under sec- 
tion 36, C.P. Code. 17 N.L.J. 146. The 
holder of a decree for unascertained mesne 
profits, who has applied to the Court to ascer- 
tain the amount thereof comes within the 
purview ot this section. 5 M. 123. On this 
point, see also 40 L.W. 291=151 I.C. 609 
= 1934 M. 60A=67 M.L.J. 303; 23 A. 106; 
4 B. 429. Where money due to a judgment- 
debtor is attached in the hands of this debtor 



550 


The Civil Court Manual (Imperial Acts). 


[S. 73 


NOTES. 

and paid by him into Court, a rival decree- 
holder attaching it in Court is entitled to 
rateable distribution. 5 M.L.J. 151. See 
also 5 L.L.J. 279=1924 L. 132. (sa>e 
postponed to enable judgment-debtor to raise 
money by private alienation) . A mortgagee 
decree-holder who will be entitled to realize 
the balance by personal decree can apply for 
rateable distribution under this section. 152 
I.C. 770=38 CAV.N. 850=1934 C. 764. 

When should application bf. made " be- 
fore THE RECEIPT OF SUCH ASSETS.” — As tO 
cases bearing on this point, see 13 C. 225; 21 
C. at p. 817; 6 B. 588; 28 M. 380; 6 Bom. 
L. R. 376; 87 I.C. 783=1925 C. 966; 
37 L.W. 366=65 M.L.J. 347. (44 M. 100, 

Ref.), “Receipt" means receipt of the 
whole of the assets realised by one order 
for sale. 95 I.C. 205=1926 N. 380. The 
bringing in of the purchase-money realised 
by execution sale does not constitute "realisa- 
tion” or “receipt” within section 73 and in 
cases where the decree-holder purchaser is 
allowed to set-otT the purchase-money to- 
wards his decree amount, the assets are rea- 
lised within the meaning of section 73 on 
the date of the sale itself and not on the 
last day of the period of 15 days allowed to 
a purchaser to deposit the amounts. 159 I C 
228=42 L.W. 564=1935 M. 893. SVc also 

1937 C. 55. For purposes of rateable distri- 
bution of assets under section 73, C.P. Code, 
in cases of execution by the Collector, the 
assets must be deemed to have been receiv- 
ed by the Court on the date when they were 
received by the Collector. 1937 N. 16. 
Before rateable distribution can he ordered 
to an applicant it must he found as a fact 
whether the application was made before or 
after the deposit of sale proceeds. It is not 
enough if the application is made on the same 
day as when the sale proceeds arc deposited 
into Court. It cannot be assumed from that 
that the application was made pior to the 
deposit. 1937 M.W.N. 239=45 L.W. 501 
=A. I. R. 1937 Mad. 50. Until the 
Court has received a decree it has no 
jurisdiction to entertain an application 
for . execution. Where the decree was 
received by the executing Court the next day 

u* Cf ^ ,C - a I ) P^ ca .*' on for execution was filed, 
the application is not sustainable in law so 
as to be the basis of a claim for rateable dis- 
tribution. 27 L.W. 423; 101 I.C. 908= 
^>2. Attachment by different Courts 
— Mbdc of distribution. .See 29 Bom.L.R. 
689; 37 Bom.L.R. 78; 1938 Lab. 801; 

1938 A . W. R. ( H.C. ) 870. Assets held by 
inferior Court — Superior Court can call for 
them before they 1 are paid out by the inferior 
Court — The call made after payment — Infe- 
rior . Court cannot rectify error ex debito 

123 I.C. 193 (M.). See also 1938 
S'nd 175; 1938 Lah. 801; 1934 A. L. J. 4= 

to ra tcable distribution 
where attachments are made by a superior 
“Court and inferior Court and the property is 


sold by either Court, see the cases cited under 
section 63. To determine the question of 
priority the material point of time is not the 
date of sale of the mortgaged property but 
the date of receipt of assets by the Court. 
62 I.C. 167=33 C.L.J. 7. See also 44 C. 
Kf72\ 1932 B. 622. The creditors are not 
entitled to preferential treatment by reason 
of priority of attachment. The Court will 
apply the rules of justice, equity and good 
conscience in the determination of the rela- 
tive claims of the creditors. 44 C. 1072; 
65 M.L.J. .547=144 I.C. 252=37 L.W. 3C6. 
Where assets held by a Court of inferior 
grade is transferred to a superior Court, 
rateable distribution is to he made as on the 
date of receipt of assets by the superior 
Court. 29 Bom.L.R. 319=101 I.C. 411= 
1927 B. 247. Where a property was sold in 
execution bv a Collector, during Civil Court 
vacation, an application by another decree- 
holder made on the reopening day of the 
Court cannot he deemed to have been made 
before the realization of the assets in the 
vacation, section 10, General Clauses Act, be- 
ing not applicable to the case. 1937 N. 16. 
As to effect of private sale to one of the 
decree-holders, see 1933 N. 349. 

Nature of ai-ulk ation made — “Applica- 
tion FOR EXECUTION. “ — A decree-holder who 
has obtained attachment before judgment is 
not enfitled to ratmihle distribution in case 
lie has nor applied under (). ‘21. r. 10 to exe- 
cute his decree. 33 C. 039; 12 It. 100; 30 I.C. 
38=28 C.L..T. 614. S, , also 159 I.C. 228=42 

L. W. 564=1035 M. S93 ; 1938 Rang.L.K. 505; 
1940 Rang.L.K. 421. Fresh attachment 
is not necessary when attachment already 
exists. 53 A. 125=1931 A. 92. \n order 
under section 73. is a judicial and not an 
administrative order. 15 Luck. 332 = 1940 O. 
W.N. 1.32= A. T.R. 1940 Oudh 237. Under 
section 73, the Court can only divide the as- 
sets among such persons as nmy have made 
application to the Court for the execution of 
decrees. So where a creditor merely gets 
attachment Irefore judgment, he is not en- 
titled to claim rateable distribution of as- 
sets realised in execution before he took out 
execution proceedings. 52 L.W. 807=1940 

M. W.N. 1 151 = (1940) 2 M.L.J. 844 = 1041 
Mad. 125. Sc r also 1938 Rang.L.K 505. 
The word ‘application’ in section 73 cannot be 
unqualified. It must mean an application 
made in accordance with law, not barred bv 
limitation, not yet satisfied, and capable of 
lH*ing satisfied and it must also mean an ap- 
plication still subsisting and pending, and not 
already disposed of. whether on the mcrOs 
or bv default. 13 R. 514 = 158 I.C. •' •' _ 
1935' R. 135. An application for execution 
of a decree presented before the snle-procecc s 
are deposited in Court will entitle the ap- 
plicant to rateable distribution under section 
73, C. P Code, though the application, being 
defective, is returned, and re-presented only 
after the deposit of sale-proceeds, because on 
re presentation, it must be doomed fo he a 

valid presentation on *5° 51* 

nnl presentation. 1930 M. 91=59 M. 303-09 
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M.L.J. 908. But see 1929 N. 148 — 2o N.L.R. 

94 The application for execution must be 
on the tile and undisposed of, when the as- 
sets are received. 4 M. 383; 1937 N. lb. 

The date on which the application is requir- 
ed to he pending is the date on which the 
assets are received. The fact that an exe- 
cution application filed before the receipt ot 
the assets is dismissed for default later, » 
before the rateable distribution is actually 
effected is immaterial. 17 Pat.L.T. 855 — 
1937 P. 92. Merely because a Court after 
dismissing the application, orders the attach- 
ment to continue, it cannot be said that the 
application is pending, for purpose of claim- 
ing rateable distribution. 1936 N. 277. Where 
in pursuance of an execution application the 
judgment-debtor is arrested and brought to 
Court, but is released at his request for the 
tyrant of time to pay off the decree amount on 
furnishing security, a formal order dismis- 
sing the execution petition cannot be taken 
to be a judicial order legally or validly dis- 
posing of the execution application, but has 
to be regarded only as an order for admini- 
strative or statistical purposes. The execu- 
tion application must therefore bo deemed to 
bo still pending for purposes of section 73, 
in spite of the grant of time to the judg- 
ment-debtor and in Hpite of the dismissal 
order. Tho decree-holder would therefore be 
entitled to claim rateablo distribution on the 
busis of that application in the case of a sale 
and realisation of assets at tho instance of 
another decree-holder brought about subse- 
quent to the dismissal. 43 L.W. 703=1936 
M. 437 = 70 M.L.J. 683. Application for 
attachment of fund in Court though defec- 
tive in form by not conforming to O. 21, 
r. 11 is sufficient for entitling creditor to 
rateable distribution. 52 M. 760 — 57 M.L.J. 
97 = 1929 M. 703 (F.B.). An informal letter 
asking tho Judge to pay the money, sent by 
a Collector in respect of a decree for the 
Government is not an execution application. 

8 R. 294. Necessity for execution applica- 
tion. Sec 95 I.C. 151 = 1926 L. 538; 90 I.C. 
527 = 1926 C. 249; 20 8.L.R. 111=1926 8. 
177. Execution application praying for re- 
lief which Court could not grant, if disen- 
titles applicant to rateable distribution. 49 
M.L.J. 753=91 I.C. 11 = 1926 M. 179. Where 
a decree-holder who has obtained a decree 
against the Bame judgment-debtor and at- 
tached tho same property in a Court of lower 
grade lias the execution proceedings transfer- 
red to tho Court of superior grade in which 
the assets are realised, he is entitled to a 
rateable share in tho assets realised by the 
hitter Court without a fresh application for 
execution or even for grant of a rateable 
share. 103 I.C. 59=38 P.L.R. 281 = 1936 L. 
519. 

“Decrees for payment of money”. — A 
decree does not lose the character of being 
a money decree against one judgment-debtor 
because, under it, a sale of tho property of 
the other judgment-debtor is also decreed. 
10 A. 35 at p. 38. It is essential that the 
decree should have been obtained againBt 


the same judgment-debtor. 42 C. 1; 25 

B. 494; 47 I.C. 296; 27 C.L.J. 100; 14 C.L.J. 

50. It is not necessary that all tho 
judgment-debtors in the several decrees 
should bo identical. 4 P.L.J. 373 ; 9 C. 
920; 30 C. 583; 22 M. 241. A person who 
holds a decree against a Hindu father, and 
a person who holds a decree against the 
father and son holds a decree against the 
same judgment-debtor in case the property 
is the ancestral property of the family. 26 
M. 179 (181). See also 29 B. 528. Clause 
(a) and tho second proviso liavo reference 
only to sales in execution of simple money 
decrees, and to the mode in which sale* pro- 
ceeds are to be rateably distributed among 
simple money-decree-holders. 5 A. at p. 508. 
Neither this section nor O. 34, r. 13 is 
applicable to a case where the question is 
whether the surplus amount can be paid to a 
subsequent encumbrancer. 25 A.L.J. 190 = 
1927 A. 467 = 49 A. 036. See also 1938 Sind 
157 (Right to rateablo distribution of person 
holding award of Registrar under Co-opera- 
tive Societies Act). An order passed under 
section 186 of the Companies Act cannot bo 
deemed to be a decree within the meaning of 
that word in section 73. Any person in 
whoso favour such an order has been passed, 
cannot claim rateable distribution. 15 Luck. 
332 = 1940 O.W.N. 132 = A.I.R. 1940 Oudh 
237. A holder of a decree is entitled under 
section 73, to claim rateable distribution 
against tho official Liquidator as the holder 
of a payment order under section 186 of the 
Companies Act. Section 199 of the Compa- 
nies Act puts the payment order on the 
same footing as a decree so far as the exe- 
cution goes and rateable distribution under 
section 73 is clearly a method of enforcement 
of a decree or of an order in the nature of 
a decree. 43 P.L.R. 310. A composite mort- 
gage decree, i.c., a decree for sale contain- 
ing a direction that if the sale proceeds are 
insufficient to satisfy the decretal amount 
the decree-holder will be entitled to realise 
the balance by personal decree, is a “decree 
for the payment of money” within the mean- 
ing of section 73 of C. P. Code, and the hol- 
der of such a decree is entitled to claim rate- 
able distribution, when it is found that the 
mortgaged properties had been sold and 
exhausted and found insufficient to satisfy 
the decree. 152 I.C. 770 = 38 C.W.N. 850 = 
1934 C. 764. The words “an encumbrance” 
cannot be read as “an incumbrance or incum- 
brances”. 12 A. 546. See also 7 A. 378. 
When in execution of a mortgage decree a 
sale proceeds in lots, the sale need not be 
stopped as soon as the sum duo under the 
decree is realized, if several other decree- 
holders have applied for rateablo distribu- 
tion. 17 M.L.J. 80. The right to claim a 
refund of assets arises only after such assets 
have been actually paid to a person not enti- 
tled to receive the same. A suit for a decla- 
ration that another decree-holder is not 
entitled to rateable distribution is not 
maintainable. 7 M.L.J. 277; 3 C.L.J. 385. See 
also 15 B. 438. The words “assets liable to 
be rateably distributed” mean assets reduced 
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to a form in which they are available for 
immediate application towards the satisfac- 
tion of the decree which is being executed. 
1<> B. at p. 98. A debt duo by a third party to 
the judgment-debtor, when paid into Court 
is available for distribution. 19 M. 72. Kents 
of property under attachment, which have 
been realized by a Receiver appointed at the 
instance of one decree-holder, ar 0 available 
for distribution. 20 C. 772. J3ut rent taken 
in lieu of interest, by a mortgagee, does not 
fall within the scope of the section 9 M 57. 
The 25 per cent, deposited by the purchaser 
at the date of sale would not be available for 
distribution until the balance is paid. 18 C. 
242. The fact that under certain circums- 
tances it is possible for the Court to set aside 
the sale and to return the purchase-money to 
the purchaser, does not render the purchase- 
money not available for distribution. 1G B. 
10. When property has been ordered to be 
sold in several lots, and only some of the lots 
have been sold, the sale proceeds of those 
lots alone, are available for distribution 
before the remaining lots are sold. 2G M. 179. 

Notice. Notice of an application for rate- 
able distribution need not be given to the 
other docrec-lioldors. 27 A 132 

Presumption.— Where payment of assets 
into Court and application for rateable dis- 
tribution are made on the same day, there is 

a L . i • as to the order of events and 

the officer distributing the assets should 
ascertnm which act was prior in time. 47 
I.C. 296 = 1918 M.W.N. 520. 

Assets. -This term means all a man’s pro- 
perty of whatever kind which mav be used 
to satisfy debts or demands against him. 16 
!’■ 1,8 i 1,1 I-C. 640=14 Bom.L.R 633; 26 
C.W.N 109-70 I.C. 539 = 1922 C. 19. See- 
tion 73, does not apply t 0 inonh-s paid into 
Lourt in a suit when no question of execu- 
tion arises. The expression “assets held by 
a Court in the section means assets receiv- 
ed in execution; and when the assets have 
been paid in for a specific purpose, they 
cannot be applied generally in execution so 

to V™ 1 * f, "‘ specific purpose. I.L.R. 1939 
Horn. 133-41 Bom.L.R. 176 = 1939 Bom 112. 

I he expression “assets held by the Court” in 
section 73, obviously implies 'the idea of as- 
sets realised or converted into cash, for, un- 
tlio property has been converted into 
some form which renders it available for im- 
mediate distribution, the Court cannot be 
said to have received or held such assets. A 
cheque may, in certain circumstances, amount 
to an asset within the meaning of the section. 
Where the money representing the sale pro- 
ceeds of the attached goods of the judgment- 
debtor is lying in the Treasury to 

the credit of the District Judge, a 

cheque drawn on the treasury by the Dis- 
trict Judge for payment, to the attaching de- 
cree-holder and delivered over to th e execut- 
ing Court and accepted by it will amount to 
an asset, when the only form of payment 
which the decree-holder desires i s that the 
cheque should be endorsed over to him After 
the receipt of such a cheque, the Court can- 


> \ n ^ a PP 1,c * tl0 n for rateable 

0 WN ,'- 1 .* b ? UI 7 other decreoholder. 45 
C.W.N. b/4. See also 1937 P a t. 651. It also 

means proceeds of execution sale. 26 M. at 

P- 181. Assets must bo realized in execution 

under process of Court or in one of the 

modes prescribed by the Code. 13 I.C. 907 = 

4 r 9 V 3 So?‘ 15G - But see aho 70 f-C. 

oil— 3o C.L.J. 32/; 14 L.W 582 = 70 IC 20 
-1921 M.W.N. 817; 1937 N. 80. It ha 8 how 
e\er been held that the language of the sec- 
tion is wide enough to cover cases where 
moneys are in the hands of the Courts by 
whatever process the same has been realised. 

/’ of.'o 01 ,? -3 * 5 M.L.J. 150. But see also 30 
... Even though the Collector to whom 

the decree is transferred for further execu- 
tion, by a Civil Court, is not a Court, still 
in view of the duties of the Collector in 
tins matter, though he i 3 not an agent of 
such Court, the moneys received by him in 
execution of such decree are moneys receiv- 
in' him for and on behalf of such Court. 

1 lie moneys so received, while they are in 

Ins hands, are “assets” held by such Civil 
Court. 173 I.C. 98 = A.I.R. 1938 Nag 14. 
A decree-holder who has attached a property 
can follow the money realised by sale of it 
tor arrears of revenue over and above the 
arrears duo and is entitled to rateable dis- 
tribution along with another decree-holder 
who has attached such money. 1937 N. 80 
— f-C.R. (1937) Nag. 219. All money paid 
by a judgment-debtor into Court under stress 
of execution before sale, whether to avoid 
attachment or whether made at an earlier later 
stage, should he treated n 3 assets held by the 
Court liable to rateable distribution under 
section 73. Money paid into Court under O. 
21, r. 89 ought not to be exempted from this 
category. 12 I*. 772=14 Pat.L.T. 357 = 1933 
P- 303. Se e also 42 C.W.N. 840 = 1938 Cal. 
521. Even where the attaching Court and 
the custody Court are the same, the assets 
would not reach the attaching Court under 
section 73 until it has been actually order- 
ed to bo credited to the decree in question. 
(44 M. 100, Ref.) 144 I.C. 252 = 37 L.W. 366 
= 1933 M. 342 (2) = 65 M.L.J. 347. Any 
money belonging to a person other than the 
judgment-debtor or any money paid into 
Court bv a third party under a misappre- 
hension cannot he uescribed as ‘assets’ under 
section 73. A fund or sum of money cannot 
he regarded as “assets” unless it is in some 
sense the property of the judgment-debtor 
and can be legitimately applied to the pay- 
ment of his debt. 13 P. 446 = 1934 P. 685. 
Wliero a judgment-debtor pays an amount 
into Court for a specific purpose, e.fj., for 
payment to a particular decroe-holder f° r 
the purpose of postponing an execution sale, 
that cannot ho regnrded as assets held by 
the Court liable to rateable distribution 
under section 73. 41 Bom.L.R. 997 — A.I.R. 

1939 Bom. 468. See also 41 Bom.L.R. 176- 
1939 Bom. 112. 

Quaere. — Whether a payment under O. -1. 
r. 55, C. P. Code, can bo regarded ns “as- 
sets” held by tho Court under section 73; 13 
P. 440 = 1934 P. 085. Se c also 18 Pat. 404- 
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20 Pat.L.T. 640 = 1939 Pat. 392 The fed- 
lowing are assets liable to rateable difltnbu 
tion:— (1) Salary of Government eerv^at 
when attached. 10 I.C. 640=14 Bom.L.R. 033 
See also 43 C.W.N. 109=1939 Cal. 485; 1939 
Bom 112=41 Bom.L.R. 176; 1941 N.L.J. 331. 

(2) Money deposited by surety for release ot 
.•in attachment before judgment. 20 C.W.N. 109 
= 70 I.C. 539 = 1922 C. 19. mere there has 
been a realisation from the surety in res- 
pect of a decree, a different decree-holder 
as against same judgment-debtor, is not en- 
titled to rateable distribution out of that 
realisation. 1940 Nag. 302 — 1939 N.L.J. 534. 

(3) Money paid to sheriff in execution of de- 
cree. 47* C. 515; 40 C. 019 or in garnishee 
proceedings. 1930 C. 023. But see 36 B. 
150; 53 I.C. 599 = 21 Bom.LJt. 975. (41 

Sale proceeds in the hands of decree-holder 
purchaser. 43 I.C. 715; 44 C. 789. (5) Sale 

proceeds of movables realised by Nazir. 45 
I.C. 108 = 33 P.R. 1918. (6) Money paid into 
Court under a prohibitory order. 42 I.C. 
436=167 P.W.R. 1917. (7) Money paid into 

Court by judgment-debtor, though no pro- 
cess is issued. 54 A. 516; 140 I.C. 293 = 
1932 N. 150; 23 I.C. 241 = 1914 M.W.N. 309; 
1930 8. 300=25 S.L.R. 178. (8) Money re- 

alized in execution of personal decree. 15 
I.C. 406 = 1912 M.W.N. 407. (9) Rents realis- 
ed by receiver. 52 I.C. 305 = 22 O.C. 194. (10) 
Deposit by a defaulting purchaser. 49 M. 
570 = 97 I.C. 80. (11) Land acquisition compen- 
sation deposited in Court for apportionment. 

49 M. 38 = 97 I.C. 490. (12) Moneys paid by 

judgment-debtor under O. 21, r. 43. 28 Bom. 
L.R. 237=93 I.C. 852 (2) = 1926 B. 242; pur- 
chase-money duo from a decree-holder in 
respect of which a set-off lias been allowed 
for appropriation towards the decree amount. 
133 I.C. 737=1931 B. 252 = 33 Bom.L.R. 
503. Tho following are not assets liable to 
rateable distribution: — (1) Money paid pri- 
vately by judgment-debtor to decree-holder. 
13 I.C. 907=15 A.L.J. 49. (2) Money paid 

into Court under O. 21, r. 55. 36 B. 156; 

58 I.C. 599. But see contra 17 C. 515; 18 
Pat. 404 = 1939 Pat. 392. (3)*. Money paid 

to bailiff to avert levy of attachment of 
movables. 53 I.C. 599=21 B.L.R. 975 (36 
B. 156, Foil.; 28 M. 380; 22 B. 264; 38 
M. 221 ; 27 M. 346, Ref.). But see contra 
47 C. 515; 40 C. 619. (4) Money paid by 

judgment-debtor on arrest to bailiff to get 
himself released. 39 I.C. 623 = 19 Bom.L.R. 
274. (5) Amount deposited under O. 21, r. 89 
to set aside sale. 14 C.L.J. 50 = 10 I.C. 527 = 
15 C.W.N. 872; 42 I.C. 507; 1910 M.W.N. 
195; 45 I.C. 782 = 7 L.W. 573; 30 C. 262. 
(6) Money not paid into Court. 3 P.W.R. 
1920 = 54 I.C. 41 = 11 P.L.R. 1920. (7) Money 
paid as security under O. 41, r. 5. 36 P.L.R. 
1916=29 I.C. 791. (8) Money paid for a 

specific purpose, as money paid to avoid 
arrest or arrest before judgment. 29 I.C. 
714 = 8 Bur.L.T. 22; 61 I.C. 424 = 14 B.L.R. 
164; 41 Bom.L.R. 997 = 1939 Bom. 468; 41 
Bom.L.R. 170 = 1939 Bom. 112. (9) Money 

realized under attachment before judgment. 
32 A. 578, i.e., such attachment confers no 

C. C. M.-70 


special right or priority on the party who 
obtains the order, (Ibid.) See also 32 I.C. 
944. 

Fund in Court. — I f a fund in Court has 
been attached by several creditors, none can 
claim preferential treatment owing to 
priority of attachment. 33 C.L.J. » — 02 I.C. 
107. No book entry transferring tho money 
to tho credit of any execution, is necessary 
to treat the money as receipts for purpose of 
section. 150 I.C. 409=1935 P. 201. When a 
Court in execution of a derreo attaches a 
fund in the Court the latter Court holds the 
fund subject to the direction of the execution 
Court and to transfer it to that Court. The 
fund as soon as it is transferred to the 
execution Court becomes “assets held by 
that Court” within section 73. All decree- 
holders who have applied are entitled to 
rateable distribution. 44 M. 100 = 39 M.L. 

J 608 (F.B.). See also 42 M. 092; 42 M- 
L.J. 301; 31 I.C. 010 = 19 C.W.N. 345. Under 
section 73, it is the Court which holds the as- 
sets that can distribute them rateably. That 
Court 'is not bound to transfer the darkhast 
pending before it to another Court at its bid- 
ding. 41 Bom.L.R. 997 = A.I.R. 1939 Bom. 
408. Where the fund in Court was the sur- 
plus sale proceeds payable to the defend- 
ant mortgagor after sale under a mortgage 
decree, the fund was not available for rate- 
able distribution and the attaching decreo- 
holdors were to be paid fully in the order 
of their attachment. 20 M.L.J. 364. See 
also 38 M. 221; 158 I.C. 201 = 1935 M. 713 
= 09 M.L.J. 121. The proceeds of a sale 
held in pursuance of an attachment of a 
company before its liquidation, must be dis- 
tributed in accordance with the provisions 
of C. P. Code. 43 C. 580. When certain 
property belonging to the judgment-debtor 
was in the hands of the Tahsildar, two credi- 
tors obtained decrees against him, one of 
them in MunsifTs Court and the other in 
a Sub-Court within the same district. The 
former obtained an order for attachment 
earlier in date than the latter but before the 
money could be received from the Tahsildar, 
the latter also applied for attachment. Held, 
that the property could not be deemed to be 
“assets held by a Court” on the date when 
tho attachment order was issued by the 
Munsif to the Tahsildar or even when it was 
received by the Tahsildar, and that there- 
fore the decree-holder in the Munsif’s Court 
was not entitled to priority merely on the 
ground of his being the first attaching de- 
cree-holder. 144 I.C. 252 = 37 L.W. 366 = 
1933 M. 342 (2) = 05 M.L.J. 347. See also 
1939 A. 159 = 1. L.R. (1939) A. 102. The posi- 
tion is made very clear by the addition of Pro- 
viso (ii) to r. 52 of 6. 21 in Madras ac- 
cording to which the receipt by a Court 
which has attached first shall be deemed to 
be on behalf of all the Courts in which there 
have been attachments of the property prior 
to tho receipt of such assets. (Fide amend- 
ment of rule by Madras High Court.) Where 
goods of a judgment-debtor attached by cre- 
ditors remain in the possession of the Nazir 
in premises occupied by tho judgment-debtor 
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ns lessee, and the lease is not terminated after 
the attachment, there i g no privity between 
the Nazir and the landlord. But the land- 
lord is entitled to claim the rent for the 
period during which the attached goods were 
kept in the premises as part of the costs of 
realization to be deducted from the sale pro- 
ceeds before distribution to the creditors 
under section 73. 187 I.C. 55=1940 Sind 17. 

Right to rateable distribution. — Execu- 
tion before Collector. 30 B. 519. Rijr|,f to 
rateable distribution — Conditions to he 
satisfied. 40 M. 500 = 44 M.L.J 413 (On 
appeal from 42 M.L.J. 350): see also IS l.C. 
55; 14 C.L..T. 50=15 C.XV.N. S72. When 
there are two decree-holders of one judg- 
ment-debtor and the objection of the judg- 
ment-debtor that the property was non- 
transferable against one is disallowed and 
against the other it is allowed, the latter is 
entitled to rateable distribution of the S yl * 
proceeds on execution by the former. 30 I. 

< . 4!* 21 G.L.J. 024. Where there are 

several attachments before judgment and the 
moneys are realised before any of the plain- 
tiffs obtains a decree, the money should be 
held to the credit of all the suits an. I distri- 
lmted between all the attaching creditors 
who subsequently obtained decrees. 15 L. 
W. 531=08 I.C. 714 = 1922 M. 230 If 
more persons than one holding ’ if ' decree 
against the same judgment-debtor attach 
one and the same decree obtained bv the 
judgment-debtor against another before the 
money due under the attached decree is 

deposited in Court by the judgment-debtor 
Ot the attached decree, i.r. before the assets 

,n , to Court « ,f| e provisions of section 
/• "ode. are attracted, and the assets 
after the deduction of the costs of realisation 
are to be rateably distributed among the seve 
ral decree-holders. The decree-holder who 
starts the first execution cannot claim the 
benefit of the entire amount deposited by 
reason of O 21, r. 53 (2). which rule con 
templates only cases where a decree for 

, t!? I c'u-'xr :i,fr " l |p d by Sole decree- holder. 

N. 1249. If the order for rateable 
distribution is set aside on appeal, there is 
no power to order restitution under section 
144. 42 M.L.J. 473. 

Permission to set-off granted to the 
other decree-holder would not affect the 
right to such distribution. 59 T.C. 80=: 12 

Src 1937 A.L.J. 1371 = 1938 
All 130; (lp-io) 2 M.L.J 077 (P.C.). The 
right of the decree-holder to have, and the 
power of the Code to allow set-off of the pur- 
chase money against the decretal amount 
where the decree-holder himself i„ the auc- 
tion purchaser is subject to the right of anv 
other decree-holder who may be entitled to 
distribution. 19.33 A.L.J. 1102 = 
1*33 A. 006. See also 1935 M. 904; 1937 
C,.,; 1937 All. 422; 1938 All. 130; 17 Pat. 
LT. 847 Under O. 21, r. 72 leave to set 

? ,/ nn rm be ? rivPn fr^ 01 * the sale has been 
"OKI Thus it can be given at the same timo 
as the permission to bid is granted to the de- 
cree-holder. When a decree-holder has been 


given permission to bid at an uuction-snle 
and ,o sot-oir ,hc amount of U s b?d f 
successful, against the amount due to him 

under ,,s decree and when the succcssfS 
bid is less than the decree amount, the whole 

!L S0t ; 0fT i muSt , 1,0 dccmed «• made on 
the date ot sale and the whole of the 

Illllllt It a .1.. . — .1 ■ 


must be deemed ... 
realised to inx! anti the sale 


to have been received or 


a case 


amount 
ived or 

— - ls made. In such 
e, section »3 will give no benefit to other 
decree-holders who apply for rateable distri- 



But *<r 104 I.C. 508=1930 l*esh. 1G4 where 
Hie date of confirnmLon of sale wag consi- 
dered tin* date on which the assets were 
received. Whenever there is a pending 
application for execution, the applicant in 
winch would be entitled t() rn ton ) »]«» iliafrihn- 
tion. tin 


tioii. there ennnot be any receipt of assets 
or realisation of assets by the Court unless 
flic decree-holder purchaser's rateable share 

i nd..... A I. .. I • . 


Court. The 
nary ease, 
•list ribution 
allowed to 
date of sale 


(when the purchase i s by him) is determin 
»d and tin* balance is deposited by him into 

rule under which, in an ordi- 
where no question of rateable 
can arise and a set-off lias l»een 
a decree-holder purchaser, tho 
is to lie regarded as the date of 
realisation of assets, cannot apply to a ease 
where there is a valid claim to rateable 
distribution. There can be no set-off except 
subject to the right of rateable distribution 
and m such cases the assets cannot he deem- 
ed to have been realised bv the Court till the 
amount has actually been deposited under 
orders of the Court.’ 43 L.W. 703=1930 M. 
437 = 70 M.L.J. 083. Rival decree-holders — 
Permission to one to bid and to set-off — 
R ght of the other decree-holders to rateable 
distribution not affected. 59 T.C. 80 = 12 L. 
W. 328; 134 I.C. 010 = 1931 I». 405. Decree 
against two persons — Assets realised in 
execution — Right of holder of another 
decree against one of these persons alone to 
rateable distribution confined to assets of 
flu* common judgment-del tor. 28 Boni.L.R. 
78 = 9.3 I.C. 222=1920 B. 150; 1938 Posh. 
*53. 

Rival decree-iioldf.rs. — Application for 
rateable distribution whether maintainable 
after realization of assets by executing Court. 
02 T.C. 857. The crucial date for determining 
the right for rateable distribution under sec- 
tion 73. C. P. Code, is the date on which tho 
assets nro received. On this date nil the de- 
cree-holders whose applications were pending 
for execution in the Court and who had no 
received satisfaction became entitled to share 
tho assets rateably. Their right to sharo 
having accrued to them, it could not be lost 
bv tho mere fact that their application was 

dismissed in default later on. 1940 N.L. 
J. 340= A .I.R. 1940 Nag. 302 See also 
1941 A. M.L.J. 19. Right of one decree-holder 
to impeach decree of rival decree-holder— 
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Provided as follows : 

(a \ where any property is sold subject to a mortgage or charge, the mort- 
gagee or incumbrance? shall not be entitled to share in any surplus arising from 

such sal * • property liable to be sold in execution of a decree is subject 

to a mortgage m the Court may, with the consent of the mortgagee or 

incumbrancer, order that the property be sold free from the mortgage °r charge 
ghdng to the mortgagee or incumbrancer the same interest in the proceeds of the 

sale as he had in the property sold ; 

(c) where any immovable property is sold in execution of a decree ordering 
its sale for the discharge of an incumbrance thereon, the proceeds of sale shall 

be applied — 

first, in defraying the expenses of the sale ; 
secondly, in discharging the amount due under the decree ; 
thirdly, in discharging the interest and principal monies due on subsequent 
incumbrances (if any) ; and 


NOTES. 

Fraud and collusion — Suit for declaration 
and injunction before distribution of assets. 

43 M. 381=38 M.L.J. 108. Rival decree- 

holders— Assets held by Munsiff— Power to 
order rateable distribution — Small causes 
decree. 25 M.L.J. 601. Mortgage decree© 
which provide for recovery of the deficiency 
of the decree after sale of hypothec© from 
the person and other properties of the mort- 
gagor are decree© “for the payment of 
money” within tho meaning of section 73 
and entitle the mortgagee to apply for rate 
able distribution. 39 M. 570=29 M.L.J. 
96. Sec also 74 I.C. 140; 160 I.C. 892= 
1936 Posh. 52. As between two attaching 
decree-holders onri executing his own decree 
and tho other executing the attached decree, 
tho one who had applied for execution of 
tho attached decree was entitled to rateable 
distribution since in effect he was executing 
his own decree. 1913 M.W.N. 1021=21 
I.C. 611. 

Dismissal or Withdrawal of Execution 
Application. — A decree-holder tis not en- 
titled to rateable distribution if the appli- 
cation for execution is dismissed or t.imo- 
barred or the decree is satisfied. 30 I.C. 
49=21 C.L.J. 624; 24 I.C. 83=18 C.W.N. 
1311. Claims enforceable under the attach- 
ment ceaso to have effect on withdrawal of 
attachment. 66 I.C. 642=8 O.L.J.- 358. 
The section only requires that application 
for execution should bo made before the 

assets have been received and that tho de- 
cree-holder at tho time the assets are to be 
distributed has not obtained satisfaction. 
There is no warrant in tho section for the 
view that the application should be pending. 
143 I.C. 87=1933 Pesh. 52. 

Enquiry into rival claims. — Suit by one 
decree-holder for refund of moneys award- 
ed to others before actual distribution does 
not lie. 46 I.C. 101=16 A.L.J. 530. See 
also 1940 Nag. 267. Tho inquiry by the 
Court under this section is non- judicial. A 
Court under this section cannot inquire into 


the validity or bona fides of a decree on the 
strength of which rateable distribution i9 
claimed. 62 C. 715=39 C.W.N. 490=1935 
C. 290 (F.B.); 40 M. 431=32 M.L.J. 
553. See also 5 P. 445=1926 P. 497- 
Under section 73, when rival decree-holders 
apply for rateable distribution of assets the 
Court can investigate whether any of the 
decree-holders is a bona fide decree-holder 
or is a benamidar for the judgment-debtor. 
17 C.W.N. 326=16 C.L.J. 582=16 I.C. 
795 (11 C. 42; 13 B. 154, Foil.). See also 
23 M.L.J. 699. As to whether an execut- 
ing Court can inquire into the validity of a 
decree under any circumstances, see 1934 
P. 545=153 I.C. 482. Also 40 M. 341= 
32 M.L.J. 553; 104 I.C. 735=1927 M. 
944. 

Fraud and Collusion. — The Court will 

not grant rateable distribution if collusion 

or corrupt bargain is proved. A decree- 

holder can show that a decree obtained bv 

* 

another decree-holder was obtained by col- 
lusion with the judgment-debtor. 23 M. 
L.J. 699. See also 17 C.W.N. 326=16 C. 
L.J. 582=16 I.C. 795; 43 M. 381=38 M. 
L.J. 108. But see 1926 P. 497. An exe- 
cuting Court when rateably distributing tho 
proceeds of a sale in execution, cannot go 
into the question whether the decree has 
been obtained by fraud. 46 B. 635 (Over- 
ruling 13 B. 154). See also 43 M. 381 = 
38 M.L.J. 108. 

Seo. 73 (1), proviso (6). — There were 
three decrees against the same judgment- 
debtors, one, a simple money decree and the 
other, two decrees for sale based on mort- 
gage. In the course of execution pro- 
ceedings, the money decree-holder and one 
of the mortgage decree-holders agreed as 
follows: — “Sale proceedings be carried oat 
in the execution case of money decree and 
in tho remaining two executions, at the time 
when sale takes place, rateable distribution 
bo made”. Tldd, that tho reasonable inter- 
pretation to be placed upon tho agreement 
was that when the sale took place in oxccu- 
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fourthly, ratcably among the holders of decrees for the payment of monev 

to'Te r HC J ud ^7 ,lc " t - debt ° r . ' vho , have, prior to the rale of th<T property, applied 
to the Court which passed the decree ordering such sale for execution of such 
decree?, and have not obtained satisfaction thereof. n 


♦ | » i p . a i _ ^ * 1 * _ * i • / distributed under 

tins section are paid to a person not entitled to receive the same, any person so 

cn n tied may sue such person to compel him to refund the assets. 


NOTES. 

tion of the money decree, the mortgage 
decree-holder would be entitled to the same 
interest in the proceeds of the sale of the 
property mortgaged with him as ho had in 
the property sold, in accordance with section 
73 (1), proviso (b) . 166 T.C. 714=1937 

O.W.N. 127=1937 Oudh 270. 

Seo. 73 (2). — Section 73 (2) applies only 
where the assets liable to be ratcablv distri- 
buted are paid to persons not entitled to 
receive the same. Where the sum in 
dispute is no part of the assets liable to 
rateable distribution the section has no ap- 
plication. 14", I.C. 362=14 Pat.L.T. 287 
= 1933 P. 277. Srr also 42 M.L.J. 473. 
The terms of sub-section (2) to section 73 
are wide enough to cover a case where the 
plaintiff claims that he is entitled to all the 
assets in the custody of the Court and that 
the defendant, who claims and obtains rate- 
able distribution, is not. entitled thereto. 
184 I.C. 589=A . I . R . 1939 All. 545. Al- 
though R . 89 specifically mentions payment 
to the decree- holder, that is only an injunc- 
tion to the judgment-debtor as to what 
amount he has to pay for the purpose of 
getting the sales set aside. The sale may 
be held at the instance of one of the exe- 
cution creditors, but any amount received 
from the judgment-debtor in Court under 
pressure of the sale (e/7., under O. 21, R. 
89) must enure for the benefit of all the 
execution creditors who have acquired a 
claim to rateable distribution under section 
73. 1933 N. : 347. A suit under section 

73 (2) is in substance ono in which the 
plaintiff claims to be placed in the same 
position in which he would have been placed 
had the Court which originally dealt with 
the application for rateable distribution not 
made a mistake, and it is governed bv the 
principle that it is the duty of the Court 
“to take care that the act of the Court. 
doc« no injury to any of the suitors.” The 
Court, has therefore power in such n suit to 
award interest even prior to suit. 1937 
M.W.N. 465 (2). A suit to recover money 
wrongly paid to a defendant under section 
73 is a suit for money paid to him for 
plaintiff’s use nnd must he brought within 
three years from the date of payment and 
not within six years under Art. 120 of 
Limitation Act. 39 M. 62=27 M.L.J. 

€ li°J 37 M - 381 > Toll.), See also 1937 M. 

480 • Application for rateable dis- 
tribution— Death of applicant — Substitution 
of legal representatives — Application for 
rateablo distribution by legal representatives 


Dismissal Suit by legal representatives 
not maintainable. 30 C.W.N. 735=96 I. 
C. 378=1926 C. 967. 

Appeal. — No appeal lies against an order 
passed under this section. 14 A. 210; 5 

I’.L.J. 415=57 I.C. 421; 134 I.C. 195= 
15*32 L. 96 (42 C. 1, Foil.); 162 I.C. 349 
_lp.li; A.L.J. 559=1936 A. 626. If an order 
is made under section 73 it is an order in exe- 
cution proceedings and not a decree, being 
between two rival decree-holders and is there- 
fore not appealable, .the judgment-debtor 
being not concerned with the dispute. A.I.R. 
1938 Lah. 801. See also 1938 Resin 63 
An order refusing a prayer for rateable dis- 
tribution is one under section 73 and not 
under section 47. Sub-section (2) of section 
7.» gives the aggrieved party a right to bring 
a regular suit. No appeal lis allowed from 
such order . 176 T.C. 459=40 P.L.R. 49 

= A.I.R. 1938 Lah. 307. An order 
refusing to execute an order allowing 
an application for rateable distribution is 
appealable. 133 I.C. 166=1931 P. 359 
(1 Pat.L.T. 296, Dist.). But. an order 
determining a question of rateable distribu- 
tion as between rival decree-holders in which 
the judgment-debtor has no interest is not 
appealable as it does not fall under section 
47. 55 B. 473; 1940 Rang.L.R. 718; 

1940 N.L.J. 215=1940 Nag. 267; 134 I. 
C. 195 (12 C. 1, Foil.). But Me 

133 T.C. 737=1931 B. 252=33 Bom. 

L . R. 503, where the question arises 
between t he judgment-debtor on the 
ono hand and the decree-holders on the other 
in which caso the order would fall under sec- 
tion 47. An order of the execution Judge 
treating an execution application ns ultra 
vires holding that the ngent who filed it has 
no loms staruli is appealable under section 
47. 177 I.C. 872=A.I.R. 1938 Posh. 63. 

Srr also 1935 L. 302 cited under section 47, 
supra . 

Revision. — Neither can the High Court 
revise the order. 4 M.L.J. 87. But see 
4 M. 383. Sec also 5 P.L.J. 415=57 I. 

C. 421; except in very exceptional circum- 
stances, sec 60 I.C. 371; 48 L.W. 807= 
(1938) 2 M.L.J. 1001; 17 I.C. 254=176 
P.L.R. 1912; 33 P.L.R. 975. Taking ft 
wrong view of section 73 in an application 
for rateable distribution is not declining to 
exercise jurisdiction. Henco no revision is 
competent from the order. 156 I.C. 409 
=1935 P. 201 (2). An ordor undor sec- 
tion 73 is not merely a ministerial order; it 
is a judicial order.’ But tho order cannot 
bo interfered with in revision as the party 
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has another remedy by way of suit. 27 S. 

L R. 190=1933 S. 329. Revision is not. 
proper remedy, but a regular suit See 25 
I C. 592=1914 M.W.N. 738; 1926 M.179, 
1928 M. 362; 14 L. 243. Also 41 L.W. 
490=1935 M. 399, cited under section 115. 
Where a decree-holder by attachment 
in execution of his decree brings into 
Court a sum of money, and another decree- 
holder who had already put in his execution 
application, seeks to obtain rateable distri- 
bution, a refusal to eo rateably distribute 
the sum is a failure to exercise a jurisdiction, 
for the sum is an asset in the hands of the 
Court and the other requisite is also present, 
and hence should be set aside. 177 I.C. 
269. See also 1934 M.W.N. 738. Where 
an insolvent after adjudication and before 
discharge presented an application for rate- 
able distribution in execution of a decree 
obtained by him prior to the insolvency, on 
the question as to the maintainability of the 
application by him . Held, that the appli- 
cation was competent. (68 M.L.J. 392, 
Foil.) and that a revision lay to the High 
Court. 48 L.W. 807=1938 M.W.N. 1247 
= (1938) 2 M.L.J. 1001. 

Right of Suit. — Revision lies in the case 
of obvnious mistake. 104 I.C. 735=1927 
M. 944. A suit lies to recover money paid 
to a wrong person under a valid judgment or 
equitable distribution under section 73. 39 A. 
322. A rival decree-holder need not wait 
for the distribution of the assets before 
bringing a suit for n declaration that the 
decree of one of the decree-holders was 
obtained by fraud and collusion and that he 
was not entitled to share in the rateable dis- 
tribution. 43 M. 381=38 M.L.J. 108. 
When a decree-holder desires to execute his 
decree by attaching in execution a decree 
obtained by hiB judgment-debtor against an- 
other person, and that other person has a 
cross- decree against the holder of the attach- 
ed decree, the provisions of O. 21, R. 18, 
como into play and a set-off has to be al- 
lowed. Section 73 does not come into play 
in such a case. 174 I.C. 53=1937 A.L.J. 
1371=A.I.R. 1938 All. 130. Petition 
under section 115 is not. the best way to 
settle questions coining under section 73 
whero money is paid to third parties after 
tho application and they are not parties to 
the application. Regular suit is proper reme- 
dy. 25 I.C. 592=1914 M.W.N. 738. See also 
65 I.C. 230; 106 I.O. 258=1927 M.W.N. 
795; 104 I.C. 735=1927 M. 944. The 
omission by tho person claiming rateable 
distribution to invito tho attention of the 
Collector to his own right of rateable dis- 
tribution does not deprivo him of his right 
to claim rateable distribution in a regular 
suit. The fact that the decree which is noted 
to be satisfied will have to be reopened does 
not affect tho question. 1933 A.L.J. 1102 


=1933 A. 666. Unless it is ascertained, 
or definitly alleged on substantial grounds, 
that the assets realised — or to be realised in 
execution of decrees of rival decree-holders 
would be insufficient to discharge in full the 
claims of all the decree-holders under sec- 
tion 73. No decree-holder has a right to 
maintain a suit to have the decree of his 
rival declared void on the ground that it 
was fraudulently obtained and to ask the 
Court to grant an injunction restraining the 
defendant from executing liis decree against 
the common judgment-debtor or his property. 
(43 M. 381, Dist . ) ; 145 I.C. 206=1933 
N. 214. 

Practice and procedure. — In the case of 
decrees against several persons money rea- 
lised from judgment-debtors who are com- 
mon to both decrees is alone liable for dis- 
tribution among the decree-holders; but 
section 73 does not permit rateable distri- 
bution of money paid by one judgment- 
debtor to a decree-holder who has no 
claim against him. 145 I.C. 362=14 Pat. 
L.T. 287=1933 P. 277. See also 1938 Sind 
175. Where money duo to the judgment- 
debtor is alrcndy under attachment by an 
order obtained by the decree-holder, thoro 
is no necessity for him to have it again 
attached when the application for execution 
and rateable distribution is transferred to 
another Court and the money is received by 
such Court. 147 I.C. 1071=11 O.W.N. 
161 = 1934 O. 110. Rateable distribution 
can be allowed in favour of a decree-holder 
who has obtained a decree against the same 
judgment-debtor and attached the same 
property in a Court of lower grade although 
the decree is transferred to the Court in 
which tho assets are realized and there is no 
application for execution of the decree in 
that Court. 55 A. 622=1933 A.L.J. 921 
=1933 A. 563. Decree against two sets 
of defendant® — Satisfaction of decree — Sub- 
sequent decree-holder against one judgment- 
debtor— Adjustment of rights. 151 I.C. 
170=1934 M. 426=66 M.L.J. 699. 

Sec. 73 (3): Priority of Crown debts- 
— The enactment of section 73 (3) gives a 
statutory recognition to the doctrine of prio- 
rity of Crown debts which has been laid 
down so long ago as (1866) 5 B.H.C.R. 
23. See also 1937 Rang.L.R. 344=1937 
Rang. 380; I.L.R. (1940) Lah. 124=42 
P.L.R. 96=1939 Lah. 488 (Priority in 
respect of court-fees due to Crown in pauper 
suit) . In tho context, it can refer only 
to cases in which tho Government is in tho 
same position as any other decree-holder, and 
not to cases where it has a first charge, and 
its intention obviously is to say that in such 
circumstances the Secretary of State will 
not really bo governed by the provisions of 
Cls. (1) and (2) but will be entitled to the 
benefit of the doctrine of priority. 59 M. 
872=1936 M. 802=70 M.L.J. 601 (33 C. 
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Resistance to execution. 

74. Where the Court is satisfied that the holder of a decree for the possession 
„ . . of immovable property or that the purchaser of im- 

movable property sold in execution of a decree has 
been resisted or obstructed in obtaining possession of the property by the judgment- 
debtor or some person on his behalf and that such resistance or obstruction was 
without any just cause, the Court may, at the instance of the decree-holder or 
purchaser, order the judgment-debtor or such other person to be detained in the 
civil prison for a term which may extend to thirty days and may further direct that 
the decree-holder or purchaser be put into possession of the property. 

PART III. 

Incidental Proceedings. 

Commissions. 

75. Subject to such conditions and limitations 
Power of Court to issue as may be prescribed, the Court may issue a com- 
comm.ss.ons. mission— 

(a) to examine any person ; 

( b ) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 

76. (1) A commission for the examination of any person may be issued to 

any Court (not being a High Court) situate in a province 
Commission to another other than the province in which the Couit of issue is 

Court ' situate and having jurisdiction in the place in which 

the person to be examined resides. 

(2) Every Court receiving a commission for the examination of any person 
under sub-section (1) shall examine him or cause him to be examined pursuant 
thereto, and the commission, when it has been duly executed, shall be returned 


Court. 


NOTES. try. 3 L. 200 (10 M. 300, Foil.). See 

1040 an.l 69 M.L.J. 832, Rcl. on). Sec also also 80 I.C. 343=7 P.L.T. 161=1925 P. 

147 I.C. 863=1033 S. 368. Section 73 57C» ; 120 I.C. 416=1930 C. 764=53 C.L. 

(3) does not confer any jurisdiction on the J. 229. The judicial functions of a Court 

executing Court to entertain a claim on be- cannot bo delegated to a Commissioner and 

half of the Government in the absence of the powers of Court to iseuo a commission 

any decree in support of it. The sub-sec- strictly defined in seetton 75. 15 C.L. 

tion only saves the rights of tho Govern- J. 17—13 T.C. 440=17 C.W.N. 360. See 

ment, independent of the section, such as also 30 Bom.L.R. 131; 31 Bom.L.R.108. 

they might be, and merely appears to have Section does not contemplate a succession of 

reference to the right of priority which can commissions all covering tho samo ground, 

be ordinarily claimed in respect of debts due Issue of commission to two persons to ren* 

to the Crown. 156 I.C. 826=1935 L. 319 der proper account of improvements is 

(2). irregular and of doubtful legality. 1929 M. 

Sec. 74. — A decree for partition is a fiftl . An appellate Court, has power to 

decree for tho possession of property. 16 issue a commission for a local investigation 

M. 127. Possession is not limited to actual without recording its reasons. 135 I.C. 

possession. 25 B. 478. Detention in civil 243=1032 A. 270. Purposes for which a 

prison can bo ordered only at tho instance Court could iwue a commission aro confined 

of tho decree-holder or purchaser and the to those specified in tho section. 139 I.U. 

Court cannot order it of its own motion. 26 804=1032 A. 264. Tho issue of 

M. 494. Tho “resistance" or “obstruc- sion is a matter vin tho discretion of t e 

tion” is the resistance to or obstruction of Court; and if tho discretion is wron 5 ^ 

the officer charged with the execution of the cised the question ought to be raised bofo 

warrant. 14 A. 417 (419). tho Court of first appeal. It cftnnot 

Sec. 75. — Order 20 does not in any way agitated for tho first time in second I appe • 

amplify the scope of section 75. 3 L.209. 1033 P. 542. See also 44 G.W.N. 

Section 75 docs not authorize a Court to de- (Power of Court to issue commmission 
legate to a Commissioner the trial of any ascertain value of specific movable prop 

material issue which tho Judge is bound to ties sued for). 
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together with the evidence taken under it to the Court from which it was issued, 
unless the order for issuing the commission has otherwise directed, in which case 
the commission shall be returned in terms ol such order. 


Letter of request. 


77. In lieu of issuing a commission the Court may 
issue a letter of request to examine a witness residing at 
any place not within British India. 


78. 1 [Subject to such conditions and limitations as may be prescribed], the 

' * provisions as to the execution and return of commissions 

Commissions issued by f or t he examination of witnesses shall apply to corn- 
foreign Courts. missions issued by '[or at the instance of] — 

(a) Courts situate beyond the limits of British India and established or 
continued by the authority of His Majesty or of 2 [the Central Government or of the 
Crow'n Representative], or 

(b) Courts situate in any part of the British Empire other than British India, 


or 

(c) Courts of any foreign country 3 [* 

PART IV. 


* 



Suits 

Crown. 


Suits in Particular Cases. 

Suits by or against 4 [ the Crown] or Public Officers in their official capacity. 

4 [7q. Subject to the provisions of sections 179 and 185 of the Government 

of India Act, 1935, in a suit by or against the Crown 

!<. 1... inal t I , .1 . a A A . 1 . 1 I • • r*' 1 /« « 


by or against the t j ie authority to be named as plaintiff or defendant, 

as the case may be, shall be — 


(a) in the case of a suit by or against the Central Government, the Governor- 
General in Council before the establishment of the Federation of India, and there- 
after, the Federation ; 

{b) in the case of a suit by or against a Provincial Government, the Pro- 
vince; and 

(d) in the case of a suit by or against the Crowm Representative, the Secretary 


of State.] 


LEG. REF. 

1 Inserted by S. 2, Act X ol 1932- 

• Substituted for the words “ Governor-Gen- 
eral in Council ” by A.O., 1937. 

• The words “ lor the time being in alliance 
with His Majesty " omitted by S. 2, Act X ot 
1932. 

• Substituted by A.O., 1937 for “the Govern 
ment.” 

6 Substituted for die original section by A.O., 

>937- 

NOTES. 

8eo. 79. — Form or Suit against the 
“Secretary of State" must bo under the de- 
signation “The Secretary of State for India 
in Council." I.C. 14; 40 I. A. 48 (51 
and 52). For applicability to land acqui- 
sition proceedings, see 1929 L. 10. Suit lies 
whon the Secretary of State acts under 
colour of legal title and not as a sovereign 
authority. When property comes to him 
under a dcerco of Court, fit is not taken by 
an act of sovereignty but under colour of 
legal title. 5 P. 539=1920 P. 321. In 
all Huits agninst Government, the Court 
should ace that tho defendant is properly 
described. 7 M. 478. The section gives 
no cause of action but only declares the mode 
of procedure when a cause of action has 


arisen. G Bom.L.R. 131; 27 B. 189. The 
head of a Government department is not. 
liable for wrongful acts of officials in that 
department unless it c?m be shown that the 
act complained of was substantially the act 
of the head of the department himself. 51 
B. 749. The Government while filing a 
suit through the Secretary of State against 
a pnvato person should not regard itself 
as standing in the same position as a pri- 
vate litigant. In the public interests, dt. 
•should insist that its officers should take 
upon themselves a due share of responsibi- 
lity in satisfying themselves that the allega- 
tions on which the suit is sought to be 
founded are reasonably true and not be led 
away by emphatic assertions made by pri- 
vate parties or even by their offer of indem- 

?? to coste - 46 L.W. 748=A.I.R. 
1937 Mad. 523= (1937) 2 M.L.J. 178. A 
suit against a stnte-aclministered or a state- 
owned Railway should bo instituted against 
the Secretary of State for India in Council. 
10 P. 466; 1931 P. 393; 52 B. 548; 1932 
A.Ij.J. 1033. In* a suit against a State 

Railway Company unless tho Secretary of 
State is made a party, the Railway Company 
13 not liable. 1933 P. 630. 1 
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80. No suit shall be instituted against ^the Crown], or against a public officer 
Notice. in respect of any act purporting to be done by such 

public officer in his official capacity, until the expiration 
of two months next after notice in writing has been 2 [dclivercd to, or left at the 
office of — 



LEG. REF. 

1 Substituted for “ the Secretary of State for 
India in Council ” by A.O., 1937. 

2 Substituted for the original words bv A.O., 

1937. 

NOTES. 

Sec. 80. — The object of the section in 
providing for notice is to afford the Secre- 
tary of State or the Public Officer concerned 
an opportunity to reconsider his legal posi- 
tion, and to make amends, if so advised, 
without, litigation. 40 B. 302; 24 M. 270; 
7 C. 400; f» C. 8 (F.B.); . r >4 C. 000 (1023); 
23 I,.\V. 464=91 I.C. 368=1026 M. 408; 
58 C. 850. Srr also 156 I.C. 501=37 Bom. 
L.R. 341=1035 B. 220. Section 80 is 
clear and peremptory that notice must be 
served on the Secretary of State as# a con- 
dition precedent to the institution of a suit 
against him, although he is impleaded only 
as a pro forma defendant and although no 
relief is claimed as against him. The section 
applies to all suits in which the Secretary 
of State is made a party defendant, whe- 
ther or not any relief is claimed against 
him. 15 V. 353=17 Pat.L.T. 152=1036 
P. 339. Srr also 177 I.C. 709=1030 1*. 32. 
The provisions of S. 80, C.P ('ode, are manda- 
tory and contain a clear and unqualified pro 
hihition upon the institution of suit without 
the statutory notice. Tt is not in the pub 
lie interest, that the provisions as to notice 
can he waived at the whim of the officer 
concerned. Where there is an averment in 
plaint that a notice under section 80 is 
‘sent’ to the officer concerned, the avernment 
is not in compliance with section 80 ns the 
words ‘delivered’ or ‘left ' are not used as 
provided by section 80. A.T.R 1937 Sind 291. 
Thd requirement as to notice under section 
80 applies to all cases .in which the Secretary 
of State is a dofendnnt. Absence* of such 
a notice entails a failure of the wholo suit, 
irrespective of the existence of other defen 
dnnts. In such a case the plaint is defec- 
tive and should be rejected as a whole under 
O. 7, R. 11 (d) . Such a course is prefera- 
ble to dismissal of the suit. 1938 Pat. 
127=18 Pat.L.T. 921. Srr also 22 Pa*. 
L.T. 392. A suit filed within two 
months, te., beforo the expiry of the full 
two monthB, is premature and ought to be 
dismissed. It is not open to the Collector 
representing the Crown to waive the plea as 
to the want of a proper notice under section 
80. 53 L.W. 233=(1941) 1 M.L.J. 328. 

Section 80 was intended to afford protection 
to officials against personal responsibility for 
official acts. If it is sought to make an offi- 
cer personally liable for certain acts done ot 
purporting to bo dono by him in his official 


capacity it. is essential before a suit is com- 
menced that there should be a notice served 
upon him under section 80. The object of 
the notice is to give him an opportunity to 
reconsider! his position with regard to the 
claim and to make amends or settle the claim 
if ho is so advised. 44 C.W.N. 74=A.I R. 
1940 Cal. 1. Srr also 1938 Nag. 415. 
Section 80 imposes a statutory and unquali- 
fied obligation upon the Court. The Code, 
though a Procedure Code, must be read in 
accordance with the natural meaning of its 
words. Section 80 is express, explicit and 
mandatory, and it admits <>f no implications 
or exceptions. If a suit is instituted before 
the expiry of two months proscribed by 
section 80, the suit is clearly unsustainable 
in Zimiur and must be dismissed. But a 
plea that a suit has been instituted during 
the currency of the notice may he waived. 
Where the applicability of S. 80 depends 
upon proof of certain fact-*, and the Secretary 
of State does not deny the facts alleged in the 
plaint then he would be held to have waived 
his objection to the proof of those facts. 
When, for instance, a plaintiff states in his 
plaint that the notice has been served on a 
certain date which beyond two months of 
the date of the institution of the suit and 
the Secretary of State does not raise any 
objection, the* latter would be debarred from 
challenging these facts at the trial. So also 
when it. has been alleged in the plaint that 
notice was sent with all the requisites bo- 

vond two months and the Secretary of State 
• » _ 

does not. deny that tho notice was received 
by him, he cannot during tho trinl he hoard 
to say that he has not received the notice. 
But where the facts are admitted by tho 
plaintiff himself and he fails under tho 
express provisions of tho statute no question 
of waiver can anise at all. Tho Secretary 
of State cannot be held to have waived the 
objection whore the provisions of section 80 
have not been complied with on tho admit- 
ted facts. 20 Pat. 394. Section 80 is 
express, explicit, mandatory and admits of 
no implications or exceptions. Whero there 
are two plaintiffs, notice by one is not suffi- 
cient notice within the meaning of section 
80; it is not sufficient compliance with its 
provisions and tho suit ns n whole is bad. 
(1935 B. 229 nnd 1035 M. 389, Foil.) U9 
TC. 33=1936 S. 200; 14 L. 330=1933 L. 
203. Scr also 37 Bom. L.R. 341=1935 13.229; 

41 L.W. 591=1935 M. 380. Section 80, 
applies to nil forms of suit nnd whatever 
the relief sought. Tho section is express, 
explicit nnd mandatory and admits of no 
implications or exceptions. Where a sui 
is filed for sale in enforcement of a morr- 
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(а) in the case of a suit against the Central Government, a Secretary to that 
Government ; 

(б) in the case of a suit against the Crown Representative, the Political 
Secretary ; 


NOTES. 

gage to which the Secretary of State for 
India in Council is a party as being a mort- 
gagee of some of the properties under the 
Land Improvement Loans Act, notice under 
section 80, C.P.Code, is necessary; and in 
the absence of such notice the suit must bo 
dismissed as against him. 1938 M.W.N. 
280=A.I.R. 1938 Mad. 583. See also 20 
Pat. 394. 

Construction — English Decisions. — 
Value of. — In interpreting section 80 cases 
in the English Courts decided under 
statutes passed in England for the protection 
of public authorities (e.ff., the Public Au- 
thorities Protection Act, 1893) are not, as a 
rule, a safe guide, inasmuch as the English 
Statutes are not in pari materia with section 
80 of the Indian Code. 61 I. A. 171=61 
C. 470=1934 P.C. 96=66 M.L.J. 506 
(P.C.). A notice served under the old 
section 80, prior to Part III of the present 
Government of India Act and with it the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, coming into force, is 
vnild although the suit is lodged subsequent- 
ly. The suit is saved by paragraphs 9 and 
11 of the Preamble to the Government of 
India (Adaptation of Indinn Laws), Order. 
42 P.L.R. 59G=A.I.R. 1940 Lah. 455. 

Scope of Section. — A Public Officer who 
is sued in respect of an act of bad faith is 
not entitled to notice under section 80. 16 
C.W.N. 145; 26 A. 220; 32 C. 1130; 8 B. 
421. A 1 Public Officer is entitled to notice 
under section 80 before suit, though he acts 
mala fide in the discharge of his duhies. 41 
M. 792=34 M.L.J. 494 (F.B.); 35 B. 421. 
Section applies also to acts purporting to be 
dono in public capacity though not strictly 
according to law. Seizure of goods by Offi- 
cial Assignee — Suit to recover damages — 
Notice is necessary. 1930 M. 458. See also 
1937 Lah. 38G. The section is not limited 
to cases of what might bo called torts or 
WTongs. 34 C. 257 (282). A Public Offi- 
cer against whom a suit is filed, in respect 
of an act dono by him in his official capacity 
is entitled to notice under section! 80, even 
though he has acted mala fide. 1934 P. 14. 
Defendants* interest devolving on Govern- 
ment during suit — No notice necessary. 24 
A.L.J. 726=96 I.C. 351 (1)=1926 A. 
585. Notice under Bection 80, is necessary 
in every caso instituted against the Secretary 
of State including ono arising on a contract 
37 M. 113; 27 I.C. 232=18 C.W.N. 134o’ 
But see 20 B. C97; 27 B. 450, as also a 
Buit for an injunction, 105 I.C. 756 (2) 
=29 Bom.L.R. 1427. See also 105 I.C. 
729; 51 B. 725 (P.C.). Suit against a 
State Railway must bo brought against the 
C.C.M — 71 


Secretary of State — Notice under section 80 
essential — Notice under section 77 and sec- 
tion 140 of the Railways Act not enough. 52 
B. 548. See also 156 I.C. 541=1935 A. 
900. For a suit even for temporary injunc- 
tion against the Agent, N.W.Ry., notice 
under section 80 is necessary as section 80. 
is express, explicit and mandatory 
and it admits [ of no implications 
or exceptions. 14 L. 330=1933 L. 203. 
Section applies to declaratory* suits against 
Government. 1930 L. 708. Application 
under para. 17 of the Second Schedule is 
not a suit for purposes of this section. 13 
L. 672. A suit brought pursuant to an 
undertaking given under section 14, Bom- 
bay Land Revenue Act, within 30 days from 
the Collector’s decision is not a suit which 
falls within section 80; it is a suit on ac- 
count of land revenue brought under the 
special provisions of the special Act, and 
the general provisions of section 80 do not 
apply to such a suit. 36 Bom.L.R. 297= 
1934 B. 162. . 


Any Act purporting to be done in ms 
official capacity. — The notice contemplat- 
ed is notice for an act which has been done, 
and does not relate to some act which is 
only threatened and which may or may not 
be dono in the future. 28 a! 603; 51 M. 
L.J. 671. When in a suit to set aside a 
salo under Bengal Act I of 1895, on tho 
ground of fraud, tho Secretary of State is 
made a party, and no relief is claimed 
against him, no notice is needed. 32 C.1130. 
There must bo a distinct act of the “Public 
Officer” which is complained of to entitle 
him to notice. 13 B. 347; 30 C. 3G mere 
the plaintiffs instituted a suit for declaration 
that the salo carried out by the Official 
Receiver was invalid and ineffective as 
against them impleaded him as a defendant. 
Held, that the Official Receiver was a neces- 
Kiry party to a suit of that nature and that 
smt was not maintainable against 
him without notice under section 80. 

1937 Lah. 386. mere plain- 

® , n0 ‘ a V e g e aI >y “Ct or omission 

by Official Receiver but ho is made a party 
because he is in possesion of property, no 

60 M 48 A - 821 * Sce al *° 

undo!' 23 ^ J 3 L Bnm ‘ L - R - 1199 * N ° notice 
under section 80, is necessary for the insti- 
tution of a suit against a receiver for reco- 
very of arrears of rent. The omission of the 
Receiver to pay rent is not an Act purporting 
to have been done by him in his official ca- 
pacity 65 C. L.J. 561. Section 80 ap- 
plies to all forms of action and to all kinds 
of relief as against a public officer, and a 
suit against an Official Receiver is, therefore, 
liable to be dismissed if no nobieo was serv- 
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(c) in the ease of a suit against a Provincial Government, a Secretary to 
that Government or the Collector of the District, and 


NOTES . 

ed on him under the section. 44 C.W.N. 
586=71 C.L.J. 594= A.I.R. 1940 Cal. 578. 
Where on the refusal of a District Regis- 
trar to register a documcmt executed by a 
receiver in insolvency acting under the 
orders of the District Court and a suit is 
filed against him under section 77 of Regis- 
tration Act, the receiver cannot plead that 
he is entitled to notice under section 80. 
The cause of action is no doubt the action 
of a public officer in refusing to register 
the document, but the public officer is the 
District registrar and the suit is not brought 
against him but against the receiver and ns 
ouch no notice under section 80, is necessary. 
Further tho Registration Act is a ‘special 
law’ and section 80, will not apply in view 
of tho provision of 30 days limitation under 
section 77 of the Registration Act, as the 
period of 30 days is less than the 2 months 
provided by section 80. 1939 A.L.J. 1151= 
A.I.R. 1940 All. 108. Notice given by 
two out of three joint plaintiffs is enough. 
24 M. 279. When a person who has given 
notice dies 'before suit, his representative 
must give a fresh notice before suing. 25 
A. 187. In case of an amendment neces- 
sitated by the alleged discovery of facts 
previously unknown to the plaintiff, no fur- 
ther notice need bo given. 30 C. 36. But 
when one notice has been given specifying a 
particular cause of action, no amendment 
should be allowed so as to introduce a new 
cause of action not specified in tho notice 
given. 34 C. 257 (281); 38 C. 797. Thero 
is nothing to prevent defendant from waiv- 
ing notice or from being estopped by his 
conduct from pleading want of nobice at 
the trial. 130 I.C. 894 = 1934 C. 175 (34 
C. 257 and 40 C. 503, Ref.); 34 C. 257 
(282). A notico though invalid may be 
waived by the Secretary of State and would 
be deemed to have been waived if no issue 
is joined at the time of settlement of issues. 
40 C. 503. No other defendant than the 
Government and persons mentioned in this 
section can raise the question of validity of 
notico under section 80. 40 C. 503; 136 

I.C. 445. Notice — When dispensed with. 
15 I.C. 539=14 Bom.L.B. 353. Plea 

as to want of notice can bo raised at tho 
final hearing. 47 A. 291. The person 
who gives tho notice and ho who brings tho 
eoiit must bo identical. 59 M.L.J. 923. 

Notice — Adequacy of. — A notice which 
says that the cause of action and reliefs arc 
described in the annexed copy of plaint 
which forms part of the notice, though de- 
fective in form, is substantial compliance of 
S. 80. 151 I.C. 1076=38 C.W.N. 409= 
1934 C. 187. 

Notice— Requirements of. — S. 80 is im- 
perative and imposes a statutory and un- 
qualified obligation upon the Court to see 


that its terms arc strictly complied with. 
The object of the section is to give the Sec- 
retary of State an opportunity of settling 
the claim without litigation, or to enable him 
to have an opportunity to investigate the 
alleged cause of complaint and to make 
amends, if lie thought fit, before he was im- 
pleaded in the suit. A notice which gives 
only the names, descriptions and places of 
residence of some only of the plaintiffs is 
not a sufficient notice under the section. 156 
I.C. 591=37 Bom.L.R. 341 = 1935 B. 229. 
Src also 1938 Pat. 556. But see also 41 C. 
W.N. 92. S. 80, which extends the period 
of limitation by two months applies whether 
an officer acts in good faith or bad faith. 
A.I.R. 1937 Sind 281. An alternative and 
a lesser claim which is not mentioned in the 
notice under S. 80 cannot derogate from 
the plaintiff’s right to have the suit tried on 
the issue which is claimed in the notice. 
A.I.R. 1938 Nag. 415. All that a notice 
under S. 80, C. P. Code, should contain is 
a statement of the cause of action, meaning 
thereby the bundle of facts on which the 
claim of the plaintiff or plaintiffs is founded. 
Where a claim is made in the notice for a 
larger amount of money as due from the de- 
fendant, the fact that in the suit the claim 
is reduced to a smaller amount docs not 
change the cause of action for the suit or 
render the notice invalid, especially when 
the notice recites the circumstances under 
which the claim is made and when the re- 
duction docs not operate to the prejudice of 
the defendant but operates to his benefit. 
Though the notice should in every case state 
with precision the cause of action, the mere 
reduction of the claim docs not make the 
notice defective. 41 C.W.N. 92. What 
S. 80 requires is that the notice should con- 
tain the cause of action, etc., and the relief 
claimed. The notice need not be practically 
a copy of the plaint. The notice should be 
such as to give substantial information to 
the Government of the basis of the claim 
and the relief which the plaintiffs seek. 
Where it is obvious from the notice taken 
as a whole that the assessment of cess on 
their zemindari on the income of the hat was 
ultra vires and that the relief which they 
wanted to seek was that they should be re- 
lieved of that assessment it is not incum- 
bent upon the plaintiffs to give in detail a 
the forms in which they would seek the re- 
lief. 1934 P. 701. The words cause ot 
action’ in S. 80, should not be construed in a 
narrow sense as the object of the , sc . f - n., 
merely to inform the defendant substantially 

of the ground of complaint. A , ain . 
suit to recover amounts realized P • 

tiff is not bad merely on the Rromul . not 
the date of the notice the amounts bad not 
been paid by the plaintiff but .fey were paid 
only later on. It is enough if the causeot 
action is stated with precision. 1941 O.W. 
N. 63. To state a cause of action it n y 
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(d) in the case of a suit against the Secretary of State, a Secretary to the 
Central Government, the Political Secretary and a Secretary to the Provincial 
Government of the Province where the suit is instituted,] 

and in the case of a public officer, delivered to him or left at his office, stating the 
cause of action, the name, description and place of residence ol the plaintiff and 


NOTES. 

be sufficient to give a legal description by 
which a particular cause of action is known, 
such as, damages for breach of contract, 
and damages for negligence. 17 Pat. 345— 
1938 Pat. 556. 

Joint notice for several suits— A joint 
notice given by all the plaintiffs of the <lif- 
ferent suits mentioning the total amount pay- 
able by the Secretary of State is proper 
when the sum-total demanded in the sepa- 
rate suit does not exceed the amount men- 
tioned in the notice. There is no particular 
form of notice prescribed anywhere and so 
long as the notice served satisfies the con- 
dition provided in S. 80, the mere splitting 
up of the notified claim into different suits, 
does not render the suits non-maintainable 
for want of notice. (27 B. 189; 1926 M. 
408 and 54 C. 969, Rel. on.) 150 I. C. 1131 
= 1934 P. 346. A suit brought after the 
expiry of two months from the date of ser- 
vice of the first notice but before the ex- 
piry of two months from the date of sendee 
of the second notice would not be prema- 
ture, if the second notice does not cancel 
or annul the first one, but merely amplifies 
it. 70 C.L.J. 126=A.I.R. 1939 Cal. 758. 

Suit by two plaintiffs — Notice by one 
only not sufficient. — A suit brought by 
two plaintiffs is not maintainable when the 
notice required by S. 80, C. P. Code, is 
given only by one of them. Such a notice 
is not a sufficient compliance with the sec- 
tion. The whole suit is bad and even the 
plaintiff who has given the notice cannot 
proceed with it. 156 I.C. 333=41 L. W. 
591 = 1935 M. 389; 159 I.C. 33=1935 S. 206. 

Want of Notice — Plea of — Waiver of. — 
The plea of want of notice under S. 80 taken 
by the defendant was a plea which had 
never been raised before in the history of 
the case and further having regard to the 
fact that at the time of the hearing before 
the Judge more than two years had elapsed 
since the arising of the cause of action, it 
was impossible for the plaintiff to bring 
another suit; further no issue had been rais- 
ed at any time in the case as to whether or 
not notice had been served and the defend- 
ant had not at any time taken any point on 
the subject of notice to him. Held, that 
the want of notice had been waived. (1931 
C. 175, Rel. on and 1927 P.C. 176, Dist. ) 
150 I.C. 590=1934 P. 354. See also 1933 
M. 917. 

Inclusion of additional reliep in plaint. 
— The addition in the plaint of a relief 
which was not covered by the notice does 
not entail the dismissal of entire suit of the 
plaintiffs. It is open to the plaintiffs to 
amend their plaint at any stage and proceed 
.with the suit without that relief. 1934 P. 


701. 

Suit before expiry of notice — With- 
drawal — Fresh notice — Fresh suit. — A 
plaintiff who gives a notice of suit under 
S. 80, and institutes a suit against the Sec- 
retary of State for India before the expiry 
of two months prescribed in the section, but 
withdraws the same with liberty to institute 
a fresh suit, is entitled to so institute a 
fresh suit without a fresh notice. When 
a suit is withdrawn, the legal position is the 
same as if no suit had been instituted, and 
the original notice is sufficient for the fresh 
suit under S. 80. 36 Bom.L.R. 1106. 

Suits for Injunction. — Notice is neces- 
sary in all suits against the Secretary of 
State including suits for injunction. 37 M. 
113=23 M.L.J. 181 (25 C. 239 R.); 25 A. 
187; 35 B. 362; 14 Bom.L.R. 353; 39 M. 
L.J. 151; 105 I.C. 756=29 Bom.L.R. 1427. 
Injunction suits against public officers also 
require previous notice. 58 C. 1288; 12 L. 
260; 1933 L. 203=14 Lah. 330. But see 59 
C. 961. Also 51 B. 725=53 M. L. J. 81 
(P.C.). Bonibay rulings expressing con- 
tra opinion disapproved. 40 B. 392 ; 34 I. 
C. 535; 37 B. 243; 35 B. 362 are not now 
good law. 

Suit for declaration of title. — Where 
plaintiff sues for a declaration of title to 
land which he claims as part of permanently 
settled estate from defendant on ground of 
dispossession, but the defendant claims settle- 
ment under Secretary of State, there is a 
cause of action for the plaintiff against the 
Secretary of State for impleading him in the 
suit. 38 C.W.N. 409=59 C.L.J. 295= 
1934 C. 187. 

On whom notice is to be served, — The 
term “District” in S. 80 means the district 
in which the suit is instituted and the notice 
must be served on the Collector or one oi 
the Collectors of that district and not on 
the Collector of another district where the 
cause of action partly arises. 27 I.C. 232= 
18 C.W. N. 1340. Service on son of pub- 
lic officer not compliance with section. 58 
C. 850. 

Who is a Public Officer. — A Collector 
when acting as the agent of the Court of 
Wards is a "Public Officer". 3 A. 20. See 
also 1928 S. 762=22 S.L.R. 63»=105 I.C. 
729. But see 11 M. 317; 13 B. 343. As 
to the position of a person appointed by 
District Judge to collect rents of wakf pro- 
perty in a dispute among mutwallis, sec 1936 
A. L.J. 1112. An Official Receiver is a pub- 
lic officer and notice under S. 80 is neces- 
sary before filing a suit against him. 46 
A, 16; 47 A. 291; 51 M.L.J. 671; 1930 L. 
708; 139 I.C. 701=1932 A. 575; also in the 
case of a Receiver appointed by Court. 34 
C.W.N. 673; 58 C. 856; 36 L.W. 694. 
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the relief which he claims ; and the plaint shall contain a statement that such 
notice has been so delivered or left. 


NOTES. 

Costello, doubting in 130 I.C. 894=1934 
C. 175. Where a certain amount due under 
a promissory note is claimed by the Official 
Receiver and by certain assigness of the 
note, and the debtor filed an inter-pleader 
suit and where the Official Receiver raised 
a plea that he ought to have been given 
notice under S. 80, it was held that the mere 
setting up of a claim to property on behalf 
of the estate which a Receiver represents 
could not be considered to he an act purport- 
ing to be done by a public officer in his 
official capacity so as to attract the applica- 
tion of S. 80. 1938 N.L.J. 264= A. I. E. 

1938 Nag. 449. In a suit against an Official 
Receiver of an estate for recovery of arrears 
of rent notice under S. 80 is not necessary 
as omission of receiver to pay rent i= not 
an act purporting to have been done by him 
in his official capacity. 174 I.C. 576=A.I. 
R. 1938 Cal. 191. .SVr also 65 C.L.J. 561 ; 
44 C . W . N . 586 ; 1 937 Lah . 3.% . Suit 

against Official Assignee — Notice not neces- 
sary. 25 Bom.L.R. 378=1923 B. 392. 
See also 47 L.W. 46=1938 Mad. 22h= 
(1938) 1 M.L.J. 92. Although a receiver 
is a public officer, in the case of a suit 
against him it is only where the plaintiff 
complains of some act purporting to have 
been done by him in his official capacity 
that notice to him under S. 80, C.P. Code, 
is enjoined. Where the plaintiff makes no 
such complaint but simply impleads him in 
the suit in his capacity as a receiver in pos- 
session of some of the properties in suit, 
no notice need l>c given to him under S. 80. 
41 C.W.N. 322=1. L.R. (1937) 2 Cal. 222. 
Cluittcrji, J . — Though a receiver appointed in 
a suit is a public officer within the meaning 
of S. 80, non-payment of royalty by the recei- 
ver in respect of the lands in his possession 
is not an official act done by him. S. 80, 
therefore docs not apply to a suit against 
the receiver for royalty arising out of an 
individual or a private contract between him 
and the plaintiff. 19 Pat. 433= A. I. R. 1940 
Pat. 516. It is the duty of a receiver to 
take charge of the properties in suit on 
behalf of the Court. He exercises his func- 
tions under the supervision and control of 
the Court and is remunerated under its 
orders. He can thus he deemed to be an 
officer of a Court of justice whose duty it 
is to take charge or dispose of any property 
within the meaning of S. 2 (17) (d). Even 
if he is not an “officer”' he is clearly a person 
especially authorised by a Court of justice 
to perform such duties and therefore a pub- 
lic officer. 44 C.W.N. 74=A.T.R. 1940 
Cal. 1. No estate vests in the receiver by 
virtue of his appointment. He collects icnts 
or profits, income or capital on the title of 
the persons who arc parties to the suit and he 
defends the suit because of the powers given 
to him by the Court under O. 40, R. 1 


(</). In cases when no relief is claimed 
against the receiver personally and the suit 
is really against the estate which does not 
vest in the receiver, but which is held by 
him under orders of the Court who made the 
appointment, the suit cannot be said to be 
one against the receiver within the meaning 
of S. 80. In other words, S. 80 content- 
plates a suit against the receiver which seeks 
to make him personally liable for acts, done 
or purporting to be done by him in his 
official capacity and it does not contemplate a 
ca^c where a suit for possession is brought 
against the owners of the estate in respect 
ot which he has been appointed a receiver 
and which suit he has got to defend under 
powers conferred on him by the Court. In 
such cases it is undoubtedly necessary to take 
the leave of the Court which appointed the 
receiver before the latter can be made a 
party to the proceedings and that is on the 
principle that interference with the posses- 
sion of the receiver without leave would 
amount to a contempt of the Court whose 
officer the receiver is. But there is no neces- 
sity to serve upon him a notice under S. 80. 
186 I.C. 584=44 C.W.N. 74=A.I.R. 1940 
Cal. 1. No notice to the Official Trustee 
is necessary, when the question to he deci- 
ded relates to the rights of the cestui qi:c 
trust in the trust fund. 7 C. 499. The 
Official Liquidator, like the Official Receiver 
appointed in insolvency cases, is an official 
ot the Court and has got definite powers 
conferred upon him under Act VII of 1913 
and as such he is a public servant within the 
meaning of the term and to such a public 
officer notice under S. 80 is necessary. 148 
I.C. 448=11 O.W.N. 398=1934 O. 158 
(2). A liquidator is a public officer within 
the meaning of S. 2 (17) and S. 80 would 
apply to him. Where, however, the liqui- 
tor has acted through the Deputy Commis- 
sioner, notice to the Deputy Commissioner 
would be sufficient and no separate notice 
to the liquidator is necessary. 30 N.L.R. 
240=17 N.L.J. 47=1934 N. 201. So also 
notice is necessary before a suit is instituted 
against Registrar of co-operative society. 
177 I.C. 709. S. 80, bars the institution 
of a suit unless notice has been given, only 
when the suit is against a public officer .and 
is in respect of any act done or purporting 
to be done by the public officer in his official 
capacity. The mere fact that the public 
officer concerned is a defendant in the suit 
is not sufficient to determine whether a notxe 
is required under the section. Where, there, 
forc, a Liquidator appointed under the lunar 
and Orissa Co-operative Societies Act atta- 
ches a house belonging to a member of the 
Cooperative Society in liquidation in execution 
of an award issued by the Registrar and the 
member institutes a suit against the Liquida- 
tor to obtain a decision as to whether > 
house is liable to be attached, he ucmg an 
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NOTES. . 

agriculturist, the suit does not require the 
service of notice under the section assuming 
that the Liquidator is a public servant with- 
in the meaning of the section. 193 I.C. 142. 

A liquidator who is appointed by the Regis- 
trar of Co-operative Societies to liquidate a 
private Co-operative Society is not an officer 
in the service of the Government and is not 
a “public o flicer” within the meaning of S. 3 
(17) and S. 80, and a suit against him can- 
not be defeated on the plea that no notice 
was given as required by S. 80. * 

(1940) Mad. 929= A. I .R. 1940 Mad. 831= 
(1940) 2 M.L.J. 241. The liquidator ap- 
pointed under S. 42 (1) of the Co-operative 
Societies Act is appointed by Government 
and performs public duties and licncc be is 
an officer in the service of Government, when 
acting as liquidator and is therefore a “pub- 
lic officer” as defined in S. 2 (17) (It), C.P . 
Code. In a suit under O. 21, R. 63 against 
such liquidator, notice should be given as 
required by S. 80, C.P. Code. 1939 N.L. 

J. 215=A.I.R. 1939 Nag. 232. A Deputy 
Magistrate who has been appointed as the 
returning officer by the District Magistrate 
for the purposes of an election and who is 
doing the election work of the municipality 
at the time cannot be said to be a public 
officer who is acting in that connection in 
his official capacity as such public officer, and 
therefore S. 80, C.P. Code, in inapplicable 
to him. 152 I.C. 817=1935 A.L.J. 139= 
1935 A. 106. Village sanitation board— Not 
a public officer. 1929 N. 70; nor a muni- 
cipal council. 1930 M.W.N. 821; 61 M.L. 
J. 642. Notice is necessary when a Govern- 
ment servant's services are lent to a Muni- 
cipal Committee and he retains a lien on his 
original service. 104 I.C. 762. Where the 
Municipal Committee has been superseded 
under the Municipal Act, the service of the 
notice under S. 80, on the Deputy Commis- 
sioner who is the Collector of the District 
as well as the administrator of the Municipal 
Committee is valid and proper. 42 P.L.R. 
550= A. I .R. 1940 Lah. 451. Assessment by 
Municipality — Supersession of Municipality 
and public officer appointed to perform duties 
— Suit for declaring assessment illegal and 
ullm vires — Notice not necessary. 159 I.C. 
542=1935 C. 726. A Sub-Inspector of 
Police who is sued for the recovery of ac- 
count-books seized at a search, is entitled to 
notice. 29 A. 567. A notice is necessary, 
before suing a police officer for damages 
when he acts under the powers conferred by 
Cr.P. Code and S. 42 of the Police Act 
will not apply. 30 I.C. 173=13 A.L.J. 788. 
Sec also 1930 A. 742. No action for dama- 
ges can lie against a village headman for an 
act done in his official capacity unless the 
requirements of S. 80 are fulfilled. A report 
to the Sub-Divisional Officer or Deputy Com- 
missioner is not notice. 2 Bur.L.J. 29 
= 1923 R. 250. See also 142 I.C. 
501=1933 S. 1 (Manager of encumbered 


estates taking charge of estate) . No 
suit can be brought against a Bench Clerk 
for damages resulting from the loss of a 
record in Court through his negligence with- 
out giving notice. 40 I.C. 677*= 11 Bur.L. 
T. 95. A manager of an estate appointed 
under the provisions of the Court of Wards 
Act, is not a public officer within the mean- 
ing of S. 2 (17) (tf), C.P. Code, but is 
a public officer within the meaning of S. 2 
(17) (/«)» being an officer in the service of 
the Government. He is, therefore, entitled 
to the benefit of a notice under S. 80. 43 

C.W.N. 1212=A.I.R. 1939 Cal. 720=1. L. 
R. (1940) 1 Cal. 73. A suit against the 
Deputy Commissioner as the person appoint- 
ed by the District Judge to perform the 
duties of mutwalli under a w-aqf deed, is not 
a suit instituted against a public officer in 
respect of any act purporting to be done 
by\ him in his official capacity and as such 
no notice under S . 80, is necessary lor such 
a suit. 1941 O.W.N. 906=1941 O.A. 621. 
The notice contemplated by S. 80, for a 
suit against a “public officer" is unnecessary 
in the case of a suit against a person who 
on the date of the suit has ceased to be such 
officer. The section cannot be read as inclu- 
ding a suit against a person who is not a 
public officer but was a public officer 
at the time of the cause of action. 
To do so would be to extend the 
section beyond its apparent purport. 54 L. 
W. 172= (1941) 2 M.L.J. 242. Notice 
under S. 80 of the Code is necessary for 
suits under S. 104-H of the Bengal Tenancy 
Act. 22 I.C. 36=18 C.L.T. 566. See also 
46 I.C. 899. 

Public officer — If should havf. acted 
bona fide — Motive of officer in doing Act. 
— S. 80, cannot be read as being limited in 
its application to cases in which an officer 
has acted bona fide in the exercise of his 
powers; the duty of the Court is to give 
effect to the natural meaning of the language 
used in the section. The question of good 
faith or bad faith of the public officer either 
as regards his belief in the legality or pro- 
priety of his act or the limit of his powers 
or the existence of facts justifying the exer- 
cise of such powers is irrelevant in the con- 
sideration of the question whether the officer 
is entitled to notice under S. 80. The sec- 
tion docs not require that the act should 
have been done in good faith ; it merely re- 
quires that it should purport to be done by 
the officer in his official capacity. The 
motives with which the act was done do not 
enter into the question at all. The Court 
has simply to see what act was done by the 
defendant and whether it purported to be 
an official act. Where a police officer arrest- 
ed the plaintiff and led him to the police 
station as a person accused of theft, that is 
an act which every police officer has a sta- 
tutory power to do under S. 54, Cr.P. Code, 
and it is as a police officer that he must 
have taken the plaintiff to the police-station. 
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8 1 . In a suit instituted against a public officer 
Exemption from arrest and j n respect of any act purporting to be done bv him in 
personal appearance. his official capacity- * m 

(a) the defendant shall not be liable to arrest nor his property to attachment 
otherwise than in execution of a decree, and 

( b ) where the Court is satisfied that the defendant cannot absent himself 
from his duty without detriment to the public service, it shall exempt him from 
appearing in person. 

82 . ( 1 ) Where the decree is against the 1 [Crown] or against a public officer 

Execution of decree. of . an y such a « .-> s a time shall be 

specified m the decree within which it shall be satisfied ; 
and, if the decree is not satisfied within the time so specified, the Court shall report 
the case for the orders of the Provincial Government. 


LEG. REF. 

1 Substituted by A.O., 1937 for “ the Secretary 
ofStat: for India in Council ”, 

NOTES. 

Where it is known to all parties concerned 
that he was a police officer and it is 
clear that he purported to act as 
such, whether in good faith or had faith, 
S. 80 applies and notice of suit has to ho 
served under the section. 194 I.C. 2o3= 
22 Pat.L.T. 392. See also 1937 Sind 281. 
The requirements of S. 80, cannot he evaded 
or explained away and a suit instituted in 
contravention of the section is unsustainable 
in limine. Where one or some of the defen- 
dants arc public officers to whom notice of 
suit is necessary, the bar of S. SO applies 
to the suit as a whole and not merely to 
the claim for relief against these particular 
defendants. If no notice is served on those 
defendants, the consequence of instituting the 
suit in face of the statutory prohibition is 
that under O. V, R. 11, C.I\ Code, the 
plaint should be rejected. The prop?r course 
is to reject the plaint. 194 I.C. 263=22 
Pat.L.T. 392. Arc also 1937 P.W.N. 094. 

Common Manager i ndkr Bengal 
Tenancy Act — Under S. 80, in the case of 
a suit against a public officer, it is only where 
the plaintiff complains of some act purport- 
ing to have been done by such public officer 
in his. official capacity that notice is enjoined. 
A claim based upon a breach of a contract by 
a public officer, may, in appropriate cases, 
entitle him to notice of suit under S. 80, 
but the mere omission by the common mana- 
ger of an estate (appointed under the Bengal 
Tenancy Act) to pay off a mortgage debt is 
not such a breach. His failure to pay either 
interest or principal is not an "act" purport- 
ing to be done by him in his official capacity. 
Jlcltl, accordingly (assuming that the com- 
mon manager is a public "officer" within the 
meaning of S. 80), that notice under the 
section is not required when, in a suit to en- 
force a mortgage by sale of the property 
mortgaged, the manager is impleaded as a co- 
defendant merely a$ representing the estate 
of which the sale is sought and no personal 
relief is sought against him. 61 I.A. 171 = 
61 C. 470=1934 P.C. 96=66 M.L.J. 506 


(P.C. ) . See also 73 C.L.J. 356. 

Contents and Construction of notices.— 
The notice should state the relief which the 
plaintiff claims; it should be absolute in 
terms and not conditional. 6 Bom.L.R. J32. 
1 he notice must mention the name and place 
of abode of the intending plaintiff. 14 M. 
386. See also 27 P. 2%; 57 C. 1127. A 
notice which docs not contain all the names, 
descriptions and places of residence of the 
plaintiffs in a suit is an invalid notice. 40 C. 
503. A notice under section 80 is not a pro- 
per notice if the case set up in the plaint 
is different from the case stated in the 
notice. A suit instituted upon such a notice 
cannot be maintained. 32 I.C. 235. Notice 
by a plaintiff under t lie section cannot con- 
stitute a cause of action. The right to sue 
can accrue when the order of the Collector 
interfering with the plaintiff’s right is pass- 
ed. 19 I.C'. 565. The term "cause of 

action" in the section should not he too 
narrowly construed, the object of the section 
being merely to inform the defendant of the 
grounds of the complaint. 8 C.W.N. 913. 
See also 24 M. 279; 54 C. 969 (1023). 

Where plots mentioned in the notice com- 
prised all the plots mentioned in the plaint, 
the variance between the notice and the 
plaint docs not justify dismissal of the suit. 
32 I.C. 752=20 C.W.N. 636. It is quite 
true that if two or more causes of action arc 
united in one suit and with regard to one of 
them the suit fails for want of notice under 
section 80 there is no reason why the entire 
suit should be dismissed. But where in a 
suit against a person for declaration of title 
to certain property the receiver of that pro- 
perty is added as party and there arc definite 
allegations against him of collusion with that 
person in granting rent receipts and setting 
up a claim to possession in the disputed pro- 
perty and the defence of both the defen- 
dants in answer to the plaintiffs claim is 
identically the same, it is not possible to sever 
one part of the case from the other. 4-» v. 

W.N. 74=A.I.R. 1940 Cal. L 

Limitation.— Where notice to Government 
is necessary under section 80, the period of 

two months is excluded from the presmbed 

limitation. 52 P.R. 1917=38 I.C. «»==« 
P.W.R. 1917. Where a special law of umi- 
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v _ . iii jcciied on any such decree unless it lemains 

unsatisfied forThcperiod of three months computed from the dale of such report. 

Sum bv Aliens « bv on aoa.nst '[Foreign Rucsks and Rubkks op 

r, IA Alien enemies residing in British India with the permission of the 
3 - ( ' ‘ Central Government, and alien h tends, may sue in 

When aliens may sue. the Courts of British India, as if they were subjects of 

His Majesty. 

(2) No alien enemy residing in British India without such permission, or 
residing in a foreign country, shall sue in any ol such Coin ts. 

Explanation. - Every person residing in a foreign country the Government 
of which is at war with the United Kingdom of Great Britain and Ireland, and 
carrying on business in that country without a licence in that behalf under the 
hand of one of His Majesty’s Secretaries of State or of a Secretary to the Cen ral 
Government shall, for the purpose of sub-section (2), be deemed to be an alien 
enemy residing in a foreign country. 

When foreign State, may 84 . (0 A foreign State may sue in any Court 

sue. ' of British India : 

Provided that such State has been recognised by His Majesty or by the 


Central Government. 

Provided, also, that the object of the suit is to enforce a private right vested 
in the head of such State or in any officer of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State 
has or has not been recognised by His Majesty or by the Central Goveinment. 

8 '-,. (1) Persons specially appointed by order of the Government at the 


LEG. REF. 

1 Substituted for “Foreign and Native Rulers,” 
by A.O., 1937. 

• T he Explanation was added by A.O., 1937- 


NOTES. 

tation applies, a party is not entitled to deduct 
the period of two months for service cf 
notice under section 80. 66 I.C. 287=34 C. 
L.J. 205. The dismissal of a suit filed 
' within two months from the date of notice 
under section 80, on the ground of the insuffi- 
ciency of the notice is no bar to the maintain- 
ability of a fresh suit brought after the expiry 
of two months from the date of the notice. 
The second suit would be maintainable on the 
same notice. 41 C.W.N. 92. Where a suit 
for damages is brought against joint tort- 
feasors and one of them requires a notice 
under section 80, which extends the period 
of limitation by two months as against him, 
time must be calculated in the same manner 
as against both even though notice under sec- 
tion 80 is not necessary to the other tort- 
feasor. A. I. R. 1937 Sind 281. 

Non-com pliance — Procedure. — On a non- 
compliance with the section regarding notice 
the Court ought to reject the plaint and not 
dismiss the suit. 58 C. 850. 

Waiver.— The notice required under sec- 
tion 80 of the C.P. Code can be waived. 
(34 C. 257 and 40 C. 503, Foil.) 146 I.C. 
699=38 L.W. 891 = 1933 M. 917. See also 
150 I.C. 590=1934 P. 354. 

Sec. 83.— Whether the cause of action 
arose before or after war, an alien enemy 


can be sued in British Indian Courts and 
would have every right to prosecute his case 
before the Courts in accordance with the law 
of procedure, and it makes no difference that 
he was interned at the time. 40 C. 1140. 

A British subject voluntarily residing or 
carrying on business in enemy country will 
be treated as an alien enemy and cannot sue 
in British India. 1 L. 276. Alien enemy 
who has been licenced to trade in British 
India has a right to sue in Indian Courts. 
31 I.C. 888=9 Bur.L.T. 51. 

Sec. 84. — See 11 C. 17 (24). Foreign 
State — Attributes of sovereignty. 59 M.E. 
J. 548. 

Secs. 84 to 87. — When the Ruler of the 
State has severed his connexion with the 
State, the Government can appoint a person 
to prosecute or institute suit in British 
Indian Courts and such person has locus 
standi to continue or file suits, and the fact 
that such an appointment is made after a 
plaint has been put into Court will not 
render it ineffective provided that it is put 
into Court within the period of limitation. 
(25 A. 635, Ref.) 143 I.C. 348=34 P.L. 
R. 470=1933 L. 456. 

Sec. 85 . — [See also Notes under section 
84, supra.] This section does not prevent 
institution by an independent Prince of a suit 
in a Court in British India, in his own name, 
and through a recognized agent other than 
one appointed under the section. 10 C. 136; 
19 A. 510. The Desai of Patadi is a Ruling 
Chief. 8 B. 415. Also the Raja of Hill 
Tipperah. 9 C. 535. The section applies to 
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IS. 85 

Persons specially appointed rec l u ^ st °f an Y Sovereign Prince or Ruling Chief 
by Government to prosecute Whether in subordinate alliance with the Rr.v i! 
or defend for Princes or Chiefs. Government or otherwise, and whether residing within 

srrr *• erase- 
rs s*ss sx-s a Hi 

may be made or done on behalf of such Prince or Chief. L ' odc 

1 [Explanation. For the purposes of this sub-section the expression “ the 

(а) in the case of any Indian Slate, the Crown Representative: and 

(б) in any other rase, the Central Government.] 

... (, 2) appointment under this section may he made for the purpose of a 
speeded su.t or of several specified suits, or for the purpose of all such subs as it 

rchief' ° “ mC hC nm: ** r y to P'osecute or de end on behalf of the Prince 

• (3) A person appointed under lids section may authorize or appoint persons 

to m.ik, appearances and appl, rations and do acts in any such suit ,!? suits as il he 
were himself a party thereto. s 11 ,1C 

86. (t) Any such Prince or Chief, and any ambassador or envoy of a foreign 

Suits against Princes, Chiefs Indian Sdate w'/th" 1 1,^ °r *1"‘ * ,,lin K Chief of an 

ambassadors and envovs. • \ r 1 ronS( nt ol the Crown Rcprescnta- 

t.ve cert, fied by the signatureof the Political Secretary, 
and m any ot|„. r rase with the consent of the Central 


25 A. 635 


IQ . . , leg. REF. 

Substituted by A.O., ion. 

2 Substituted by A.O., 1937 

NOTES. 

stnts filed in a Revenue Court. „ >0 . 

The provisions of section 85, arc specially 
enacted for a privileged class of persons, such 
as a Sovereign Prince or a Ruling Chief, who 

arc parties to suits or legal proceedings, 

and arc subject to the rule of strict con- 
struction and must he rigidly followed. A 
suit instituted on behalf of a Ruling Prince 
or an Indian State by a person who is not 
an authorised agent under O. 3, R. 2 CP 
Code, and without the authority rcquiVcd’ by 
-ccLon 8o, C.P. Code, is a defective suit and 
has to be dismissed . A subsequent autho- 
nh obtained under section 85 for the first 
time after the presentation of an appeal upon 
he dismissal of the suit cannot cure the 
defect so as to make the suit a properlv 
instituted suit. I.L.R. (1940) Rom. 225= 

a Bon ? L , R 262= A. I. R. 1940 Bom. 172. 

hv £ ri wc 1 20,11 J unc » 193S ^d signed 
in the Chief Secretary of the Punjab Gov- 
ernment appointing a person to prosecute or 
lc fend all suits on behalf of or against the 
Jammu and Kashmir State unless it ‘s revok- 

cvc . n aftcr the Government of 
10 -7 j? , p I ’ I tat ' on ( ‘ f r, idian Laws) Order, 
27 Q 7 ’ 42 PL R - 228= A . I . R . 1939 Lab. 

Sue. 86 : Scope of Section.— Section 86 is 

cases where 

“. p - i cc ? r chief _ can he brought on record 
whcihcr he is suing or sued as such or in 
any other capacity 38 M. 635=25 
621. .See also 39 M. 661=29 M.L.J. 667. 


A suit against a foreign prince or chief 
Without the sanction of the Governor- 
General is not maintainable as it contravenes 
section 86, w hen permission has been applied 
lor and refused by the Governor-General, it 
i' not open to the Court to question the pro- 
priety oi the order refusing consent. Once 
tne plaintiff fails to obtain the requisite 
consent, the Court has no authority to 
proceed with the suit. 11 O.W.N. 1426= 
L3 I.C. 856=1935 O. 1426. Section 86, in 
terms applies only to suits, and cannot be 
made applicable to insolvency proceedings ini- 
tiated by a petitioning debtor merely by reason 
of the fact that a Sovereign Prince or Ruling 
( hie f is one of the creditors. An insolvency 
petition filed by a debtor of a Sovereign 
Prince or Ruling Chief is, therefore, main- 
tainable without the certificate mentioned in 
that section. I.L.R. (1940) 1 Cal. 344= 
44 C. W. N. 333= A . I.R. 1 940 Cal . 244 . 

A ppi.ic ability — Suit against business 

CONCERN RUN BY StATF. OF RULING PRINCE.— 
rhe provisions of section 86 do not apply to 
a suit instituted not against the Prince him- 
self, hut against a business concern run by 
the State of a Ruling Prince. 193*1 A.L.J. 
1093=1934 A. 740. Applicability of section 

Proceedings under sections 184, 186 and 
187 of Companies Act. Section 86, C. P. 
Code, docs not apply to the proceedings under 
section 184 hut applies to all the proceedings 
under sections 186 and 187 of the Companies 
Act. If the Court makes an order under 
section 184 of the Companies Act and places 
the name of a Native Prince or a Regent of 
an independent State upon the list of con- 
tributories, it docs not thereby enforce a 
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•cl , v the signature of a Secretary to that Government,] but 
Government, ccrt.fied by iteup™* Court 

not without such consent, c t to a specified suit or to several 

( 2 ) Such consent b * ^ “^ts any specified dass or classes, and may 

specified suns, or with >'cspect to all su t o y P which the Prince, Chid, 

specify, in the case of any suit or class ot smts tn unlcss it a p pca rs to 

ambassador or envoy may be sued but U shaU no (>r env ^_ 

1[thC against the person desiring to sue 

Him ’ °(6) by himself or another trades within the local limits of the jurisdiction 

of the Court ion Q f immovable property situate within those limits and 

is to belued wfth mference ,o such property or for mo ney charged thereon. 


LEG. REF. 

1 Substituted by A.O., 1937. 

NOTES. 

jurisdiction against that Native P rincc or 
against the Regent or President of the inde- 
pendent State. The proceedings under sec- 
tions 186 and 187, however, stand on a differ- 
ent footing. An order under section 1% for 
payment of money due from a person can 
be made by the Court only in cases where a 
suit to recover the amount would be main- 
tainable and the Court cannot override the 
provisions of section 86, by making an order 
under section 186 of the Companies Act. 

No order under section 187 can be made 
against the Sovereign Prince or the Ruling 
Chief at all, and no question of any consent 
of the Governor-General in Council can 
arise, because such a case docs not fall in 
any of the three classes mentioned in sub- 
section (2) of section 86. 1936 A. L. J. 

1134=1936 A. 826 (F.B.). 

Privilege under— Tf can de waived. — It is 
open to a Ruling Prince to plead want of 
jurisdiction because of the provisions of 
section 86, or to waive the privilege by. de- 
fending the suit on merits and producing 
evidence and taking the chance of getting a 
judgment in his favour. 1934 A.L.J. 1093 
=1934 A. 740. 

Suit Acainst Rulin*o Prince— Extent of 
privilege. — In India a Ruling Prince can be 
sued in British Court. The rule of inter- 
national Law which is based on the principle 
of “absolute independence of the fovereign 
to recognise any superior authority” cannot 
be applied to Princes in India for the simple 
reason that they are subordinate^ to the 
authority of the British Crown. The rule 
of International Law has been modified by 
the provisions of section 86, under which alone 
the Princes can claim exemption and not on 
the ground of their absolute sovereignty. 
Under section 86, a Ruling Prince cannot be 
sued without the sanction of the Governor- 
General in Council and no execution can be 
issued against him without such sanction. 
Beyond these two points, no other privilege 
can be claimed by him under C.P. Code. 
There is nothing in the Code which prevents 
a plaintiff from making an indirect attempt 
C. C. M.-72 


to reach the property of a Ruling Prince. 
1934 A.L.J. 1093=1934 A. 740. 

Secs. 86 and 87.— A suit will not lie 
against a sovereign Prince without the con- 
sent of the Governor-General in Council. A 
State cannot be sued apart from its Ruling 
Chief. 23 M.L.J. 605. (9 C. 535, Foil.) 

Time spent in getting Government of India s 
consent cannot be deducted in computing 
limitation. 53 B. 12. 

Application of Section. — The section 
does not apply to a defence put forth (as 
set-off) . Such a defence can be put forward 
in answer to a claim by a Ruling Chief with- 
out the consent of the Governor-General. 

62 I.C. 778. 

Ruling Chiefs. — The Khurndward Jagir- 
dars arc Ruling Chiefs who cannot be sued 
without the consent of the Governor-General 
under section 86 of the C.P. Code. 51 I.C»> 
228=21 Bom.L.R. 376. 

Consent of Governor-General. — A suit 
against a Ruling Chief cannot be maintain- 
ed without the consent of the Governor- 
General in Council. 25 I.C. 271. The con- 
sent must be given before the commence- 
ment of the suit. 21 B. 351. Even when 
leave is granted by the Governor-General in 
Council, the Court in which the suit is filed 
can question the leave in case the conditions 
mentioned in the section are not fulfilled. 29 
A. 379. 

Submission to Jurisdiction. — Where a 
Ruling Prince having sovereign powers sub- 
mits to the jurisdiction of a British Court, 
no objection can be raised by him, in the 
Appellate Court on the ground that the con- 
sent of the Governor-General had not been 
obtained prior to the institution of the suit. 
46 I.C. 558. No suit can be maintained 
against a Ruling Chief without the consent 
of a Governor-General in Council. The 
mere fact that the defendant after claiming 
the privilege pleaded also on the merits, 
docs not amount to a waiver of privilege 
and submission to jurisdiction. 39 M. 061 = 
29 M.L.J. 667. The recognition of cases of 
waiver as excepted from the ordinary pro- 
vision of International Law as understood in 
England cannot be imported into the clear 
language of the C.P. Code. 39 M. 661 
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N °, SUch Princ ?\ Chief ’ ambassador or envoy shall be arrested under 
this Code, and, except with ^such consent as is mentioned in sub-section mi 
certified as aforesaid, nc decree shall be executed against the property of any such 
Prince, Chief, ambassador or envoy. 7 

2 [ (4) The Central Government or the Crown Representative, as the case 
may be, may by notification in the Gazette of India authorise a Provincial Govern- 
ment and any Secretary to that Government to exercise with respect to any Prince 
Chief, ambassador or envoy named in the notification the functions assigned by 
the foregoing sub-sections to the consenting authority and a certifying officer 
respectively.] ' * 

( 5 ) A person may, as a tenant of immovable property, sue, without such 
consent as is mentioned in this section, a Prince, Chief, ambassador or envoy from 
whom he holds or claims to hold the property. 

Style of Princes and Chiefs 87 . A Sovereign Prince cr Ruling Chief may sue 

as parties to suits. and shall lie sued, in the name of his State : 

Provided that in giving the consent referred to in the foregoing secticn 
8 fthe Central Government, the Crown Representative or the Provincial Govern- 
ment], as the case may be, may direct that any such Prince or Chief shall be sued 
in the name of an agent or in any other name. 

Interpleader. 

88 . Where two or more persons claim adversely to one another the same 


LEG. REF. 

1 Substituted for “ the ( onsent of the G pvernor- 
Gcneral in Council " by A.O., 1937. 
’Substituted by A.O., 1937. 

3 Substituted lor " the Governor-General in 
Council, or the Local Government ” by A.O., 
1937- 


NOTES. 

20 M.L.J. 667. Acquiescence by defendant 
bars him from questioning validity of decree. 
2 Pat.L.T . 180=6 P.L.J. 185. See also 
58 I.C. 912. 

Sec. 86 (3) and (5) : Relative scope of. 
— Suh. section (5), section 86 , is entirely dis- 
tinct from sub-section (3). The two sub- 
sections arc really dealing with two quite 
distinct matters. 159 l.C. 637=39 C.W.N. 
1206=1935 C. 664. 

Secs. 86 and 87.— Sections 86 and 87 relate 
to an important matter of public policy in 
India and the express provisions contained 
therein arc imperative and must be observed. 
Where a suit was brought against the 
Gaekwar Baroda State Railway through the 
Manager and Engineer in Chief — and the 
plaintiff admitted that it was owned and 
managed by His Highness the Gaekwar and 
where no certificate under section 86 , C.P. 
Code, was obtained and the suit was decreed 
on the ground that the Railway was a corpo- 
ration capable of being sued, it was held that 
there was no evidence on record to support 
the contention that the Railway was a corpo- 
ration and that it was directly contrary to the 
admission of the plaintiff. It was further 
held that the suit was in reality though rot 
in form, a suit against His Highness the 
Crack war and if the judgment of the High 
Court was allowed to stand it might have 
far reaching results and might have the effect 


of nullifying the provisions of sections 86 
and 87 . I he fact that the Railway was al- 
lowed to defend the suit on the merits could 
not amount to a waiver of privilege as the 
provisions of sections 86 and 87, are impe- 
rative, and having regard to the purpose 
which they serve, they could not he waived 
in such a manner. 65 I. A. 182=1. L .R.. 
(1938) All. 601 =A . I . R . 1938 P.C. 165= 
(1938) 2 M.L.J. 11 (P.C.) . 

Sec. 87. — .SVr notes under sections 84 and 

86 .. 

Sf.c. 88 . — The law of interpleaders as set 
out in C.P. Code is the same as that of 
England. The applicant should satisfy the 
Court that he has no interest in the subject- 
matter of the suit except for charges and 
costs, otherwise he is disentitled to sue. 4 
R. 465. An interpleader suit is not impro- 
perly constituted merely because one of the 
defendants docs not claim the whole of the 
subject-matter. 1 M.H.C.R. 361. See also 
14 B. 489. In an interpleader suit all con- 
testing defendants are in the position of 
plaintiffs. 48 M . 1. Where the defendants 


do not claim adversely to one another, nor 
is the plaintiff admitting the title of one of 
the defendants or is willing to pay or deliver 
the property to him. the suit is not an inter- 
pleader suit. 1922 C. 138. When in a suit 
for rent the defendant pays the money into 
"ourt with the request that it be paid over 
o the party entitled to it, such suit may be 
treated as in the nature of an interpleader 
proceeding. 17 M. 85. In an interpleader 
;uit the matter in dispute is the title to the 
property which is claimed by two or more 
persons, and its valuation is the value of that 
property. 1940 A.L.J. 578 = A. I. R. 1940 
Ml. 452. 
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PART V. 

Special Proceedings. 

Arbitration. 

89. Arbitration. (Repealed by the Arbitration Act X of 1940) 


NOTES. 

Sec. 89.— Section 89 excepts the procedure 
of the Code from being applicable to arbit- 
rations under the Arbitration Act and sec- 
tion 4 docs the same generally. 5 Bur .L. 1 . 
155=17 I.C. 902. Section 89 covers all 
references to arbitration whether the refer- 
ence is or is not made without the interven- 
tion of the Court, and whether an award 
does or does not follow. 160 l.C. 287 — 38 
P.L.R. 102=1936 L. 374. The object of 
the section is to give effect to the provisions 
of Sch. II as if they had been enacted in 
the body of the Code. 47 A. 637. Arbit- 
ration without Court's order. 40 B. 386. 
Award without intervention during pendency 
of suit cannot be recorded as adjustment. 

67 I.C. 123; 55 C. 533; contra 51 M. 800 
(F.B.); where “any other law" is held to 
include the provisions of C.P. Code. 131 
I.C. 443=1931 O. 127; 9 R. 39. Per 
Conrlney-T err ell, C.J.—S. 89 is clear and 
specific. The words "any other laiu for the 
time being in force ", in that section must 
clearly be read ejtudem generis with refer- 
ence to a specific enactment, the Arbitra- 
tion Act of 1899; the section contemplated 
that further legislation may take place or 
that there may be already in existence a 
specific piece of legislation dealing . with 
arbitration. The legislature did not intend 
to override either the Arbitration Act or any 
other specific enactments; the intention was 
that all references to arbitration of whatso- 
ever kind, if they are to have a binding 
effect, must be instituted and conducted ac- 
cording to the provisions of Sch. II of the 
Code. S. 89 does not also take into con- 
templation O. 23, R. 3, at all as being one 
of the proceedings by way of arbitration to 
which the section and the schedule are not 
to apply. The proceeding under O. 23, R. 3 
for the recording of a compomise is not an 
exception to S. 89. Per Agarwala, J . — 
S. 89, is mandatory, and when a suit is pend- 
ing, the matter in dispute may be referred 
to arbitration only in accordance with Sch. 
II. The words “any other law” in S. 89 
do not include O. 23, R. 3. To take “other 
laws" as referring to the Code itself would 
be contrary to all canons of construction of 


statutes. It is not open to the Court to sub- 
stitute for the words “any other law mb. 

89. the words “except as provided in this Act 
or by any other law'." 14 P. 799— 156 I. 

C 1050=16 Pat.L.T. 280=1935 P. 243. 

See also 1939 Rang.L.R. 280=1939 Rang. 

300 (F.B.). The words “by any other law 
for the time being in force” in S. 89, refer 
to some law extraneous to the Code and 
cannot be legitimately held to cover O. 23, 

R. 3. In other words, once S. 89 is held 
to apply, no reliance can be placed for any 
purpose on O. 23, r. 3. The only remedy 
left is either to proceed with the arbitration, 
or if the Court supersedes the arbitration, to 
proceed with the hearing of the suit or the 
appeal, as the case may be, on the merits, as 
required by para. 8 of the Second Schedule 
read with para. 19. 160 I.C. 287= 

38 P.L.R. 102=1936 L. 374. See also I. 
L.R. (1939) Nag. 250=1939 N.L.J. 228 
= 1939 Nag. 186 (F.B.). A Court is com- 
petent on an application under Sch. II, C. 

P. Code, to pass a decree on an aw’ard as 
modified by a lawful compromise filed by the 
parties. 25 O.C. 213=1922 O. 189. The 

words ‘save in in force’ in S. 89 do not 

let in O. 23, r. 3 of the Code and the words 
“any other law for the time being in force" 
refer to amendments of, or substitutions for, 
the Arbitration Act or other pieces of legisla- 
tion on that subject-matter. 47 C. 6. Whe- 
ther an award in a pending suit w'ithout 
intervention of Court is an adjustment under 
O. 23, r. 3, C.P. Code. 53 M.L.J. 444. 

Agreement to abide by statement of wit- 
ness — L spALiTY of. — The parties to a suit 
can validly agree, even apart from the Indian 
Oaths Act, that they will abide by the state- 
ment of a witness, including one who is a 
party to the suit ; and they can leave the 
decision of all points including costs arising 
in the case to be made according to the state- 
ment. Such an agreement does not amount 
to a reference to an arbitrator and docs not 
contravene the provisions of the Arbitration 
Act or the C.P. Code relating to arbitration. 
146 I.C. 84=1933 A.L .J. 1127=1933 A. 861 

^ Sec.^ 89 and Sch. II, Para. 22.— S. 89 
(1), C.P. Code, read with Sch. II, para. 


572 


[S. 90 


The Civil Court Manual (Imperial Acts). 


Special Case. 


Power to slate ease 
opinion of Court. 


qo. Where any persons agree in writing to state a 
ease ior the opinion of the Court, then the Court shall 
try and determine the same in the manner prescribed. 

Suits relating to Public Matters. 


qi . (i) In the case of a public nuisance the Advocate-General, or two or more 

Public nuisances. persons having obtained the consent in writing of the 

... , Advocate-General, may institute a suit, though no special 

damage has been caused, lor a declaration and injunction or for such other relief 
as may be appropriate to the circumstances of the case. 

(21 Nothing in this section shall be deemed to limit or otherwise affect any 
right of suit which may exist independently of its provisions. 


NOTES. 

22, makes the concluding provision of S. 21 
of the Specific Relief Act inapplicable to all 
arbitration agreements and awards governed 
by Sell. II. 46 C. 1041. 

Sue. 60: Scope. — Not applicable where 
more efficacious remedy is open under spe- 
cial Act. 1930 B. 232. 

Sec. 91: Scope of Section. — S. 91 (1), 
C.P. Code, authorises two or more persons 
to sue with the previous consent of the 
Advocate-General in respect of a public nui- 
sance, but it does not compel them to do 
so nor is there anything in S. 91. which 
confers a new right. If right exists in- 
dependently of that section, that right is not 
taken away. I hercforc, a representative 
suit brought not on behalf of the public of a 
place but of one particular community form- 
ing part of it, for a declaration of its right 
to take out their processions, along a parti- 
cular route and for removal of certain ob- 
structions, is not defective because a pre- 
vious consent of the Advocate-General bad 
not been taken. 151 I.C. 263=1934 A. 941. 
See also 1938 Mad. 338. S. 91, though it 
provides a remedy by getting the sanction of 
the Advocate-General — a remedy which in 
many of these eases will be financially out of 
reach of the parties expressly safeguards any 
other remedies which may exist. The Eng- 
lish rule requiring proof of special damage in 
cases in which a member of the public prays 
for the removal of an obstruction to a public 
way does not apply to India. I.L.R. (1939) 
Mad. 870=49 L.W. 334=A.I.R. 1939 Mad. 
691 = (1939) 1 MJ.E.J. 392. Hut jcc 1940 
Pat. 449. S. 91 deals with the case of a 
public nuisance. Therefore, a suit relating 
to an encroachment on a private easement 
is not barred by that section. 153 I.C. 701 
fc=1935 A.W.R. 92=1935 A. 789. Relief 
not claimed in respect of public nuisance 
cannot be granted. 73 I.C. 616=1923 L. 546. 
Nee alsio 85 I.C. 304=1924 A. 599. Village 
pathway — Obstruction not public nuisance. 
46 I . C . 970 . .See also 85 I . C . 304= 1 925 A . 
399; 1929 A. 790. In view of S. 3, Cl. (44) 
of the General Clauses Act, the definition of 
“public nuisance ” given in S. 268, I.P. Code, 
must be held to apply to the Code of Civil 
Procedure. 157 I.C. 638=1935 O.W.N. 


899. In the ease of a public highway sanc- 
tion under the section is necessary for esta- 
blishing the right of the public. '53 B. 187. 
S. 33 of ( alcutta Municipal Act, if controls 
S. 91. jee 40 I.C. 74=21 C.W.N. 595. 
•S ec also 19.3,8 Mad. 338=1938 M.W.N. 262; 
19 Pat. 208=1940 Pat. 449. A suit for 
establishing a public right of way and removal 
of obstruction which constitutes a public 
nuisance can be maintained by a plaintiff with- 
out the sanction of the Advocate-General 
under S. 91, and without proof of special 
damage. (1939) 1 M.E.J. 392. S. 91 docs 
not control the provisions of O. 1, R. 8. 
88 I.C . 505=1925 C. 1233. Nuisance — Pub- 
lic and private — Difference between — Right of 
Miit — Obstruction t« * procession of Hindu idol 
bv Mahomedans — Individual’s right of suit. 
36 I.C. 634=12 N.E.R. 130. Nee also 27 
Bom.L.R. 421=1925 Bom. 367; 1935 Pesh. 
190; 157 EC. 638=1935 O.W.N. 899. 

Proof of special da m age. — While it is 
necessary to prove special damage in cases 
where the plaintiff sues merely as a member 
of the public in respect of a public right in 
the full sense, it is not necessary to prove 
it in the ease of quasi public rights, where 
the plaintiff sues as a member of the limited 
class whose special rights have been infring- 
ed. The doctrine of special damage is based 
upon the principle of English Common law 
that there can be no private action for a 
public wrong. To give a right of suit the 
w rong must be in some way special or pecu- 
liar to the person who sues, and it is based 
on the sound rule that no man should be 
harassed by a multiplicity of suits in res- 
pect of a single wrong. The principle has 
been adopted by the Courts in India as a 
matter of cquitv and good conscience. The 
wording of S. 91, C.P. Code, also makes it 
clear that the legislature contemplated that 
this docrinc of special damage should appl> 
in India. The doctrine has, however, two 
very definite limitations: firstly, it applies 
only to eases regarding public rights in the 
full sense; secondly an invasion ot spccia 
rights will provide a cause of action without 
special proof of damage, for in such a cae 
the law will presume .damage. It is by 
reason of these limitations that it has been 
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92. ( i ) I n the case of any alleged breach of any express or constructive fust 


NOTES. . , 

held not to apply to cases of quasi pubhc 
rights, such as village roads. 19 Pat. 208 
,= 1940 P.W.N. 829=1940 Pat 449. But see 
also 1939 Mad. 6911= (1939) 1 M.L.J. 392. 
Obstruction of way without any special 
damage can afford no cause of action to a 
member of the public. 23 M.L.J. o3y. See 
also 27 Bom.L.R. 421=1925 B. 367. In a suit 
by a private person for the removal of a pub- 
lic nuisance he must prove special damage to 
himself. Special degree of inconvenience 
suffered by him cannot be said to cause him 
damages. 48 I.C. 88 (Nag.) . See aljfi 91 
1C 728=1926 C. 549. Per Sutidara Aiyar, 

J . — Special damage need not always be only 
pecuniary. 23 M.L.J. 539. Special damage 
should be something substantial and not 
pecuniary damage to the extent of four annas 
or eight annas. 23 M.L.J. 539. See also 
1940 Pat. 4491=186 I.C. 208 ; (1939) 1 M. 
L.J. 392=1939 Mad. 691. When objection 
on the score of want of sanction is not taken 
in the trial Court or in the first appellate 
Court and a decree has been passed in favour 
of the plaintiffs, it would not be equitable to 
allow the defendants to raise the objection 
in second appeal. A mere failure to obtain 
permission under S. 91, would not render 
the suit not maintainable if no objection is 
taken by the other side. 1938 M.W.N. 262 
=177 I.C. 633=A.I.R. 1938 Mad. 338. 

Under S. 91, the consent of the Advocate- 
General is necessary for a suit with regard 
to a public right, hut an action brought by 
a particular section or class of the public, 
claiming a right of way over certain land 
alleged to be a village pathway, is an excep- 
tion to that general rule. Such an action 
is maintainable without proof of special 
damages. 20 Pat.L.T. 414=1940 Pat. 160. 
Where a particular passage or way is not a 
public highway and where certain persons 
bring a suit in their personal right to the 
use of the passage or way, it is not barred 
by S. 91, for the plaintiffs have a personal 
cause of action to bring the suit. 1939 A. 
L.J. 821=1. L.R. (1939) All. 754=A.I.R. 
1939 All. 586. 

Sec. 91 and O. 1, R. 8.— A village path- 
way, or lane is of the class of a public high- 
way and has its origin in dedication. It 
is not a private way or way of a class over 
which only certain classes of persons or cer- 
tain portions of the public have rights which 
have their origin in custom. An osara built 
on such a village path or lane is a public 
nuisance within the meaning of S. 91. A 
suit in respect of such an osara can only be 
brought by observing the conditions laid 
down in the section — consent in some form 
as required by the section is necessary. Even 
if the pathway or lane be treated as a private 
pathway or one over which only limited per- 
sons have a right, notice and leave of Court 
under O. 1, r. 8, is necessary. A suit by 
a private person without sanction under 


S. 91, or without leave under O. 1, r. 8, 
or without allegation or proof of special 
damage is not maintainable. 166 I.C. 538= 

17 Pat.L.T. 842=1937 P. 54. Obstruction 
to a village pathway is a public nuisance 
under S. 91, C.P. Code, though it may not 
be a public highway in the full sense. S. 91, 
however, does not take away any indepen- 
dent right of suit which may exist and it 
does not override the provisions of O. 1, 
r 8, and it does not take away any right of 
suit under O. 1, R. 8, even when it is a 
case of public nuisance. The special restric- 
tions of S. 91 can be overcome by proof of 
special damage and by proof of the invasion 
of the special rights of a limited class which 
will give an independent right of action. 
This latter right of suit is independent of 
both S. 91 and O. 1, r. 8. Therefore, in 
the case of suits relating to obstructions to 
village ways, if the plaintiff does not utilise 
the special provisions of S. 91, or prove 
special damage, but purports to sue under 
O. 1, r. 8, he must plead and show, (1) 
that he sues not on behalf of the public 
generally, but on behalf of a limited and 
clearly defined class with which lie has a 
common interest and a common right, and 
(2) that the pathway in question is not a 
public highway in the full sense in which 
all the members of the public who happen 
to go to the place have equal interest ; he 
must show that it is a way or path of a 
quasi public type, in which the class he repre- 
sents has got special rights as distinct from 
those of the public generally. 19 Pat. 208 
= 1940 P.W.N. 829=22 Pat.L.T. 46=A.I. 
R. 1940 Pat. 449. See also (1939) 1 M. 
L.J. 392. . . 

Sec. 92: Scope of Section. — S. 92 is in- 
tended to he an exhaustive statement of the 
law applicable to suits based upon any alleged 
breach of any express or constructive trust, 
created for public purposes of a charitable 
or religious nature. 44 A. 622; 135 I.C. 
806=1932 B. 65=33 Bom.L.R. 1575. See 
also 30 S.L.R . 104=165 I.C. 158=1936 S. 
179. The argument that in the absence of 
an allegation of breach of trust in the plaint 
the suit is not maintainable, is untenable. 
A suit under that section lies not only in 
the case of any alleged breach of trust, but 
also where the direction of the Court is 
deemed necessary for the administration of 
a trust, if it he a trust for public purposes 
of a charitable or religious nature. 1938 
Rang.L.R. 276=1938 Rang. 339. The 
requirement of the section as to sanction can- 
not be evaded by asking for a hare declara- 
tion under the Specific Relief Act. 24 L.W. 
286=97 I.C. 630=1926 M. 1029. Section not 
confined to what may be called in the English 
law sense of "express or constructive trust 
— at all events as regards "constructive 

trust.” 60 M. 567=52 M.L.J. 415. The pro- 
visions of S. 92 are imperative, and the con- 
sent in writing of the Advocate-General, on 
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created for public purposes of a charitable or religious 
nature, or where the direction of the Court is deemed 
necessary for the administration of any such trust, the Advocate-General, or two 


NOTES. 

the Legal Remembrancer as the case may be, 
has to be secured as a pre-requisite and 
sine qua non before the plaintiff can file a 
suit under the section. 152 I.C. 861=11 O. 
W.N. 1435=1935 O. 96. Section 92 is 
mandatory and a suit claiming any of the 
reliefs therein mentioned must be brought in 
conformity with its provisions or not at all. 
41 A. 1; 49 I.C. 530. The question whe- 
ther section 92 of the C.P. Code has to be 
applied to suit must depend upon the prayers 
in the plaint at the date when the suit Ls 
instituted, and the section cannot be evaded 
by an amendment of the plaint at a later date. 
A suit which, as originally instituted, is 
obnoxious to section 92 cannot, by amend- 
ments in the plaint, he altered and rendered 
not obnoxious to the section. 165 I.C. 1001 
=38 Bom.L.R. 808=1936 B. 412. A suit 
to which a claim is made to property as the 
plaintiff’s private property is not a suit to 
which section 92, applies. The nature of a 
suit is determined by the plaint and not by 
the written statement. A suit for declara- 
tion, injunction and possession of certain 
property as the plaintiff’s own property is 
not a suit under section 92. The fact that 
the defendant in his written statement pleads 
that the property is a public charitable and 
religious trust cannot make the suit one 
under the section. 30 S.L.R. 478=A.I.R. 
1937 Sind 174. Though the section has to 
be construed strictly, it should not be con- 
strued in such a way that a fraud is perpe- 
trated on the section itself. 30 S.L.R. 104 
= 1936 Sind 179. A suit for removal of a 
trustee and for settling a scheme is govern- 
ed by section 92, C.P. Code, and not by the 
Religious Endowments Act. 24 M.L.J. 658. 
The plaintiffs arc entitled to proceed cither 
under section 18, Religious Endowments Act 
or under section 92, C.P. Code. See also 
37 I.C. 688=4 L. W. 444=1934 P. 443. 
Court has very wide powers under section 
92 and the circumstances under which those 
powers should l>c exercised arc clearly stated 
by the Privy Council in 43 C. 1085 (1101) 
(P.C.) . A Court should not frame a scheme 
when there is no mismanagement or misap- 
propriation. 106 I.C. 375 (M.). Section 
92 deals with completed trusts and is inap- 
plicable where that stage has not yet been 
reached . 70 I . C . 903= 16 L . W .92 2 . A 

suit for the administration of the trusts of 
a will which contained disposition for chari- 
table purposes is maintainable though it is 
not brought under section 92 . 70 I.C. 903 

— 1_6 L.W. 922. A suit by an idol in his 
juristic capacity against persons who arc 
interfering unlawfully with his property or 
with his income is not governed by section 
92. 45 A. 215. A dispute between rival 
claimants to the office of trustee docs not 
fall within the section. 44 A. 721. See also 


134 I.C. 857—1931 N. 198. In order to 
bring a case within section 92 the suit must 
be a representative one, brought for the bene- 
fit of the public and to enforce a public right 
in respect of an express or constructive trust, 
(Ibid.) The section docs not bar a suit for 
declaration that the plaintiff is a duly con- 
stituted mohant. 34 I.C. 502; 62 C.L.J. 
153. A suit for declaration that defendants 
arc not properly appointed trustees of a tem- 
ple and for an injunction appropriate to that 
declaration does not fall within the purview 
of section 92. 46 B. 101 ; 9 R. 459. A suit 
to establish a personal right as hereditary 
trustee does not fall within this section. 61 
M.L.J. 815. [45 M. 113 (F.TL), Kcl.] 
See also 1937 Sind 1/4 ; 46 L.W. 426. A 
suit by co-trustee to declare joint right of 
management needs no sanction. 39 M.L.T. 
214=105 I.C. 1 94= 1 927 M. 948. See also 
103 I .C. 134=1927 M. 820; 1927. M. 338; 
97 I.C. 480; 35 I.C. 806=1932 B. 65=33 
Bom.L.R. 1575 [55 C. 519 (P.C.), Ref.] 
But if it is for a declaration of individual 
rights and also prays for a scheme for manage 
ment by rotation, it is not maintainable with- 
out previous sanction required by this sec- 
tion so far as such relief is concerned. 63 
M.L.J. 703. See also 1938 Lah. 869. A 
suit is not taken out of the scope of sec- 
tion 92 because the defendant denies the trust 
and claims to be the owner of the property. 

9 I.C. 358=13 Bom.L.R. 49. See also 53 
M.L.J. 183; 11 I’. 288 ; 30 S.L.R. 104=165 
I.C. 158=1936 Sind 179. But a decree 
cannot be passed against him to deliver pos- 
session of the properties in his possession. 
Section 92 need not be resorted to where a 
suit for a declaration of public right of way 
Ls filed with the permission of Court obtain- 
ed under O. 1, R. 8. 69 I.C. 910=26 C. 

W.N. 587. Suit for declaration that cer- 
tain property is wakf and not the private 
property of the defendant docs not fall under 
the section. 8 L. Ill; 160 I.C. 289=19.16 
L. 283. In a suit under section 92, when the 
defendants deny that the property is a pub- 
lic trust and claim it as their private pro- 
perty, it is open to the Court to decide the 
question whether the trust in respect of which 
the suit is brought is a public charitable trust 
or not so as to attract the application of sec- 
tion 92. A separate suit for declaration 
that the property is trust property is not 
necessary. An issue may be raised in the 
suit as to whether the trust is a pum 'S.,*? 1 
contemplated by section 92. 39 C. W ■ • 

1103=1935 C. 805; 152 I.C. 50=36 Bom L. 

R. 526=1934 B. 257. The real intent on 
and meaning of section 92, is that )> vir u 
of the specific categories of relief f 

in paras, (a) to (a) and the. general relief 

mentioned in para. (/»), A ,n ! cnd * ®" d * 
effective to catch all those cases in which any 

declaration, order or other relief is ask 
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or more persons having an interest in the trust and having obtained the consent 


NOTES. . , . 

bv way of carrying into execution and adrm- 

S^i.**r. 4 aw 

exists or dial certain property does not form 

X m °c £ XsUm 

T\' R ‘wttoJdh 421. Where the defen- 
dant denies the trust, he cannot be held to 
be a trustee and must therefore be a tres- 
passer or third party. Against such a tres- 
passer or third party a suit can be brought 
without sanction. Under section ^ is pre 
supposed than an express or construct 
trust created for public purposes of . a char - 
able or religious nature exist, but where the 
nature or existence of such tru-t u s 
putc, section 92 will not apply and a suit for 
a declaration without a further relief for 
possession with regard to the lrl ^ X 
brought and that too without any sanction. 
1934 N. 277. Nor suit by worshippers 
declaration as to prior compromise decree 
in scheme suit being invalid and for dcclar 
ing property to belong to wakf. bb l.A. 
96=55 C. 519 (P.C.). . Nor for declaration 

that plaintiff has got right to a PP°‘"! * r ^; 
tecs. 49 A. 435; nor a suit to cstabl.sh the 

existence of a trust; 5 P. 539, 1 - " ’ 

nor a suit to establish right to office of muta- 

walli. 7 Pat.L.T . 4=1925 p -. 5 ^ Se 'j 

tion 92 (2) saves the special jurisdiction ot 
the District Court under Rehg.ousEnndow- 
ments Act.' 37 I. C. 688=4 L.W . 444 (27 M. 
L.J. 266; 28 M.L.J. 326, Foil.).. Suit to 

enforce rights of worshippers is not one 

under section 92. 35 I. C. 88 — 3 L.W. 5 . 

Suit filed in private capacity to recover pos- 
session from alleged trespasser is not one 
under section 92. 31 Bom.L.R. 349— 

Bom. 193; nor suit for recovery of arrears 
from holder of a fund for charity. 31 Bom. 
L.R. 192=1929 B. 153. A suit under sec- 
tion 92 is a representative suit. 41) M. no 
=31 M.L.J. 279. Section 92, C.P. Code, 
and section 14, Religious Endowments Act 
(XX of 1863) in so far as the forms of 
relief to which they relate arc the same appear 
to offer a choice of proceeding under cither 
of the sections, but they are not bound to 
proceed under both. 37 M. 184=24 M-U- 
T 697 A suit under section 92 docs not 
concern the private rights of the parties there- 
to and cannot be referred to arbitration. 72 
I C 1016. Section 92 debars persons from 
unrestricted access to Courts and hence must 
be strictly construed. A suit to restrain inter- 
ference with plaintiff’s right to exclusion is 
not within section 92. 50 I. C. 509; nor a 

suit for damages for misconduct of trustee. 
92 I.C. 526=1926 M. 509. Construction of 
• scheme decree and its execution. See 1937 


Mad. 326; 1937 Bom l 24 - 38 ^;^ 1 ^- 
ni 7 - 1937 Lah 490 ; 46 L.W. 701 — (193/) 
2M.LJ 887; 1939 M'.W.N. 1009=1939 

^Scop^of Scheme by Court.— Scheme can 
be made only under this section. 7 i at.L. 

T 4=1925 P. 544. In settling a scheme ot 
management the Court has a wide discretion 
The wishes of the founder with regard to 
management, if conformable to the changed 
conditions and circumstances of the present 
day, as well as the past might be taken into 
consideration; but the primary duty of the 
Court is to consider the general interests of 
the body of the public for whose benefit the 
trust is created and the Court might vary 
any rule of management which it finds to be 
impracticable or unsuited to the best interests 

of the institution. 43 ,£• 31 

290 ( P . C . ) . See also 38 C . W . N . 452-1934 

P C. 53=66 M.L.J. 333 (P.C.); 51 M. 

L.J. 454. In settling a scheme due consi- 
deration should be paid to the established 
practice of the institution and to the position 
of the persons connected with it. 8 Bom.L. 

R 756 As also the interest of the benefi- 
ciaries. 114 I.C. 10=1929 P.C. 27 (P.C.). 
The Court can uphold a scheme settled byi 
the co-trustees of an institution under which 
each of them was to manage the trust in rota- 
tion. 13 M.L.J. 341. The High Court has 
a large discretion in the matter of sanction- 
ing a scheme for the management of a tem- 
ple and of its funds. 24 M.L.J. 199 
(P.C.). Even when a will directs that 
members of the testator’s family are to be 
appointed members of the committee if suit- 
able persons arc not available, the Court has 
power to appoint strangers. 58 I.C. 566= 
17 A. L.J. 957. Where a Court has sanc- 
tioned a scheme for the administration of a 
religious or charitable trust the Court can 
vary the scheme from time to time accord- 
ing to the exigencies of the case. 43 C. 467. 
Successive scheme suits — Maintainablity of. 
See 1922 M.W.N. 477=70 I.C. 579. Trus- 
tee appointed under a tentative scheme can 
only be removed by regular suit. 94 I.C. 
610=1926 M. 799; 58 A. 538. Whether 
Courts have inherent powers to alter schemes 
without a fresh suit being brought for the 
purpose when there is no provision for alter- 
ation in the scheme, see 1922 M. 413=70 I.C. 
579; 91 I.C. 794=1926 M. 659; 36 M. 464; 
37 C. 871; 59 M. 751. Outside the scheme 
decree, the Court has no general power to 
deal with matters arising under it, e.g., trus- 
tee’s failure to comply with the scheme. 
1929 M. 300. Provision in scheme for filling 
up vacancies in office of trustees by applica- 
tion to Court valid. 1930 M. 918. Reser- 
vation of permission to apply to Court, for 
the proper management of an institution is 
bad in a scheme decree. See 95 I.C. 5— 
1926 M. 655; 50 M.L.J. 409. See also 51 
M. 31=54 M.L.J. 792 (F.B.). Provision 
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in writing of the Advocate-General, may institute a suit, whether contentious or 


NOTES. 

for enforcing scheme so as to disqualify par- 
ticular person holding office as trustee is 
ultra vires — Independent suit the remedy. 
1929 M. W.N. 744. A scheme decree may 
be in general declaratory' but in particular 
circumstances provision may be made for 
execution of parts of the scheme. 107 I.C. 
136=1928 M. 61. A provision in a scheme 
decree to the effect that “the trustes of the 
respective kattalais shall hand over all the 
cash proceeds of their property to the trea- 
surer”, is incxecutable. Neither section 51 
nor O. 21. R. 22, C.P. Code, can be applied 
to such a clause in the decree. No receiver 
can be appointed to execute it bv way of 
equitable execution. Per Cornish, J . — ‘ There 
is no short cut of a remedy by application 
to the Court where a trustee refuses to carry 
out his duties under the scheme. The only 
remedy available is a suit to remove him or 
to have the scheme modified. 59 M 751 = 
1936 M. 581 = 71 M.L.J. 87. .SVc also 157 
I.C. 486=41 L.W. 597=1935 M. 474. But 
see 38 Bom.L.R. 1137. Provision in the 
decree for its alteration in execution is ultra 
vires; changes can be made only in a fresh 
suit. 49 M. 580. But see 58 A. 538. where 
it was held that such a provision is within 
the power of Court to frame a scheme and 
apart from such a provision, a scheme may 
be modified under the inherent power of 
Court where it is necessary to prevent abuse 
of the process of the Court or where the 
ends of justice demand it. A provision in a 
scheme giving the Court authority to appoint 
a successor in place of a deceased tustec, is 
not a provision which can be regarded as 
constituting a modification of the original 
scheme and is not, therefore, ultra vires. 166 
I.C. 215=1937 O. W.N. 39. Rules framed 
by temple committee under scheme decree can 
be altered by Court. 28 Bom.L.R . 309= 
94 I.C. 47; 1926 B. 179. Where a suit is 
brought by plaintiffs not in assertion of their 
individual rights but on behalf of the gene- 
ral public who arc interested in the institu- 
tion for the settlement of a proper scheme 
of management of the charities and for other 
relief there is no bar of limitation. 43 M. 
L.J. 448. Scheme giving liberty to Board 
°f T rustecs to apply to Court for directions 
—Individual member of the board cannot 
apply. 1929 M. 625. See also 1929 M. W. 
N. 744. Application for direction is main- 
tainable only as regards matters left open by 
the Court for future determination — Consi- 
deration of the powers of a Temple Com- 
mittee after the passing of Act II of 1927 is 
not one of them. 1929 M. 625. 

Suit under sec. 92 — Frame anii reliefs of, 

Suit primarily for settlement of scheme 
and appointing trustees— Prayer for posses- 
sion of properties from strangers — Not pro- 
per— Order striking off such strangers is 
proper. 1937 Rang. 483. 


Revision of Scheme.— D istrict Judge has 
jurisdiction to revise scheme once framed 
under proper circumstances. 153 I C 704 — 

rf'vi/xY 88 ' a,So 1940 Oudh 421=1940 
O.W.N. 639. 58 A. 538. Tyahji, J —It 

*/ ope 1 n to , th P Court to include in schemes 
lor the administration of charitable insti- 
tutions^ clauses providing that the schemes 
may, Iroin time to time and as occasion 
arises, he altered by the Court according to 
the practice of the Bombay High Court. 
Such a clause is a valid provision. Where 
a decree includes a scheme for the adminis- 
tration of a charitable institution, the decree 
is in its substance very different from the 
generality of decrees. Whereas ordinary 
decrees require a particular act to be done 
by the defendant for the benefit of the plain- 
tiff, a scheme, on the other hand, provides 
for continued action in regard to the admi- 
nistration of the charity, it being intended 
to lay down a plan of lasting character for 
the working of the institution. It contem- 
plates a series of acts extending over many 
years during which its terms are to be put 
into operation. 38 Bom.L.R. 1137=A.I.R. 
1937 Bom. 124. 


Selection of Trustees. — Appointment 
from plaintiff’s community on the ground 
that the trust had largely benefited by its 
endowment. 54 I.C. 263=10 L.W. 494. It 
is competent to the Court in framing a 
scheme for a Hindu religious or charitable 
endowment to sanction a cypres application 
of the funds of the endowment if the objects 
of the trust arc not suited to modern condi- 
tions and if there is a general charitable 
intention in the terms of the endowment. 

I lie trustee himself cannot applyfhc income 
cypres without the sanction of t he Court. 37 
M.L.J. 489. Court's jurisdiction to frame 
a scheme under section 92 is not excluded by 
• he fact that the temple is one subject to a 
Temple Committee, but in framing the scheme 
the Court should not unduly interfere with 
the power entrusted by the statute to the 
Committee, c.g., by appointing a Board of 
Control between the trustees and the Temple 
Committee. 39 Mad. 700=30 M.L.J. 29. 
When a decree directs a trustee of a Hindu 
temple to perform festival, a Court has no 
jurisdiction to give certain directions for the 
same, 30 I.C. 771=2 L.W. 607. Hereditary 
trustee — Appointment of treasurer — Necessity 
for. 28 I.C. 479. A Court in framing a 
scheme regarding a temple is bound to have 
regard lo the existing rights of individuals 
to the trusteeship of the temple. 23 M-L. 
J. 134; 28 M. 319; 21 M.L.J. 784. When 

deciding a ease under section 9Z, if it is 
decided to appoint a committee, it is best 
state so clearly in the judgment and to; aaa 
that the personnel of the committee will be 
decided later on an application by the P artl 5** 
The personnel can then be determined. 194U 
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not, in the principal Civil Couit of original jurisdiction or in any other Court 


NOTES. 

A.M.L.J. 112. Where it is decided to ap- 
point a committee, it is, most inadvisable that 
parties’ counsel should be appointed as mem- 
bers. It is not right to ask counsel to act 
on behalf of their clients as committee mem- 
bers in a trust for which they appeared on 
opposite sides in a Court. 1940 A.M.L.J. 
112. Where a trustee is removed, it is de- 
sirable that the Judge should issue notice 
to the parties interested and also give public 
notice in such a way as to enable claimants 
to the ofiice to come forward and put in their 
respective claims. But when this procedure 
is not observed and a new trustee is appoint- 
ed by consent of parties without any enquiry, 
the order will not operate as res judicata bar- 
ring the claim of any claimant in future. 41 
C.W.N. 298. Indian Courts have the same 
powers as the Courts, of Chancery in Eng- 
land to appoint additional trustees even 
where there arc hereditary trustees. 23 M. 
L. J. 134. See also 51 M. L. J. 457. 
Scheme — Effect of — Private rights lost — Al- 
teration of scheme. 36 Mad. 364=21 M. 
L.J. 952. Even apart from any question of 
mismanagement and misappropriation, a 
Court can settle a scheme if it can conduce 
to the better management of the trust pro- 
perty. 45 I.C. 213. Appointment of trus- 
tee — Founder not providing for — Officer re- 
verts to heirs — Court’s duty. 1929 B. 193= 
31 Bom.L.R. 349. In making an appoint- 
ment of a trustee in a suit under section 92, 
C.P. Code, although regard must be had to 
the line of devolution that may have been 
prescribed in the deed of endowment, it is 
permissible to the Court, in peculiar circum- 
stances having regard to the exigency of the 
case, to make an appointment which may 
involve a departure from the arrangement 
contemplated by the deed of trust itself. 41 
C.W.N. 298. 

Object of Section. — The object of sec- 
tion 92 is to make it dear that the provi- 
sions of section are mandatory and object of 
the saving clause is to make it clear that Rel. 
End. Act is still in force. 24 M.L.J. 658. 
The ojcct of section is not to encourage abuse 
of the process of the Court by vexatious or 
improper suits. 37 I.C. 897. 

A i’ puc ABILITY of Section. — Test of applica- 
bility. 97 I.C. 480. The question whether 
a suit falls within section 92, C.P. Code, 
depends not upon the character in which the 
plaintiff sues but upon the nature of the 
reliefs sought. A suit by an idol of a temple 
represented by its manager against the trustee 
of a fund, established for meeting the expens- 
es of a public worship and other duties in- 
cluding repairs connected with that temple 
alleging breach of trust and claiming an 
account from the defendant trustee is a suit 
falling under section 92 (1), C.P. Code, and 
is not maintainable without the previous sanc- 
tion of the Advocate-General. 58 M. 988= 

C.C.M. — 73 


1935 M. 825<=69 M.L.J. 291 (F.B,) . See also 
72 C.L.J. 362. The section docs not ap- 
ply to the case of an endowment for purpos- 
es religious as well as charitable. 5 M. 383; 
11 A. 18 (22) (F.B.) ; 25 A. 631. In the 
case of a trust for public purposes of a 
charitable and religious nature, the Court is 
not fettered by the wishes of the founder. 
The primary duty of the Civil Court is to 
consider the interest of the public, or that 
part of the public, for whose benefit the trust 
is created and the Court is justified hav- 
ing regard to the previous management, in 
deciding, in the exercise of its discretion, 
that the defendant mutawallis should be re- 
moved on account of their insolvency and 
mismanagement and keeping the charity in 
a deplorable condition. 43 C. 1085 (P.C.), 
Rel. on. 147 I.C. 882=1934 P.C. 53=66 
M.L.J. 333 (P.C. ) . The allegation that a 
person is entitled to the office of a trustee 
of a fund brings the reliefs to that decla- 
ration sought within the purview of section 
92 (1) and the proper remedy is a suit pro- 
perly instituted under that section and not 
an application under section 34 or section 74. 
Trusts Act. 150 I.C. 193=11 O.W.N. 323 
= 1934 O. 118. The mere fact that the plain- 
tiffs in a suit arc in a sense trustees will not 
neccsarily preclude the application of section 
92, if the reliefs sought relate not to the 
vindication of the personal rights of the trus- 
tees, but to the advancement of the interests 
of the institution itself by securing more 
efficient management. A suit whose avowed 
object is the furtherance of the interests of 
the institution itself is a suit falling under 
section 92 and its provisions must therefore 
be complied with. 42 L.W. 264=1935 M. 
855=69 M.L.J. 300. The section docs not 
apply to a case where the suit is by the whole 
body of persons who are legally authorised to 
administer the trust to which it relates. 29 A 
27. Section 92 applies to an action for 
removal of a person appointed a trustee 
under a trust deed. Section 92 applies as 
much to the removal of a trustee de son tort 
r „ emova l of an ordinary truustce. 

• * 138=1934 P. 321. A suit for the 

recovery of trust property improperly alie- 
nated by a trustee does not lie under this 
section 8 B. 365; 28 A. 112; 55 M. 549= 
62 M L.J. 180. But se* 24 C. 418. Nor a 
suit by a trustee to recover possession of 

a trespasser. 25 A. L.J. 902; 
» I-C. 741i=1931 B. 170=32 Bom.L.R. 
105/ * A SUI * to compel trustees to make 
good the loss sustained by the charity in 
consequence of their default falls, within the 
scope of the section. 21 B. 48. The sec- 
tion was intended to apply to persons who, 
before its enactment, had or were believed to 
have no right to take proceedings for pur- 
poses mentioned in it. 21 M. 4(36. The 
section does not apply to application for 
modification provided for in a scheme. 133 
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empowered in that behalf by the Provincial Government within the local limits 
of whose jurisdiction the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree — 


NOTES. 

I C 8234=1931 Bom. 388=33 Bom.L.R. 
546.' See also 55 B. 414. Where a society 
wants immovable properties bequeathed to it 
to be converted into money and invested in 
G P. notes the proper procedure is bv way 
of suit under this section. 53 A. 422. A 
relief asked in a suit for declaration that a 
certain property is public property to which 
the entire Hindu community is entitled to go 
™d worship does not come under section 92. 

145 l.C. 294=14 P L.T. 768=1933 P. 246. 
Where certain persons apply for being ap- 
pointed as trustees of a certain wakf without 
specifically praying for the removal of the 
trustees actually working there, the purpose 
of the application is virtually the removal 
of such persons therefrom and the relief 
sought for falls within the purview of S. 92 
(1) ; the Court has no jurisdiction to enter- 
tain' such application; the remedy is by way 
Of suit under S. 92. 1937 OW N. 730= 

1937 Oudh 381 . 

Reliefs under the Sfction. — A court has 
inherent power to pa*«s a decree in a suit 
relating to trust, under section 92 (It) ap- 
pointing new trustees and directing old ones 
to deliver the properties to them. 58 l.C. 
566=17 A.L.J. 957. The discretion which 
is conferred upon a Court by the terms 
of section 92, is very wide and the law does 
not make it obligatory upon a Court in a 
suit under that section to make* all the orders 
that are contemplated by the different clauses 
of that sub-section. It is quite open to the 
Court not to frame a detailed scheme, if it 
thinks that certain directions given by it to 
the newly appointed trustee for the proper 
carrying out of the endowment would be quite 
enough. 41 C.W.N. 298. In framing 
schemes the superintendence over temples 
should not be vested in Courts hut in temple 
Committees. 1927 M W. N. 759=26 LAV. 
581i=1927 M. 1033. In section 92 the words 
“such further relief as the nature of the ease- 
may require" cover every subsidiary order 
or direction on any matter of detail necessary 
for earning out the main purposes of the 
section. 40 l.C. 182; 24 C. 418; 11 T\ 288 
The expression must be taken to mean relict 
of the same nature as clauses (<i) to (fJ) 
and so the section does not apply to a suit 
by certain worshippers for a declaration that 
a prior scheme suit had been fraudulently 
compromised and for a declaration that the 
properties belonged to a wakf and no sanc- 
tion is necessary. 55 C. 519=55 T.A. 96 
54 M.L.J . 669 (P.C.). It would be of no 
avail to pass a decree removing the trustee 
and appointing a new trustee if the old trus- 
tee is allowed to remain in possession of the 
property. To render the decree operative, 
possession must be delivered to the newly 
appointed trustee. A relief for the delivery 


of possession would fall under CL (/;) of 
section 92 and be within the competence of 
the Court to grant. But no order can be 
made for such amounts as may be due from 
the old trustees after accounts arc taken. 144 
l.C. 506=1934 N. 48. A prayer asking that 
the trustees he restrained from alienating 
the trust property is one which may well be 
included under section 92 (h). 30 S.L.R. 

104=165 l.C. 158=1936 Sind 179. A de- 
cree cannot be passed against the defendant 
who sets up title adverse to a trust, to deli- 
ver possession of properties in his possession, 
in a suit under this section. 53 M.L.J. 183. 
There is much which is common between 
section 14 of the Religious Endowments Act 
and section 92 but the latter is substantially 
the wider and provides for settling a scheme 
which is a jurisdiction of a very wide ana 
beneficial nature. 42 B. 742. Sec also 1925 
}\ 544. Where none of the reliefs specified 
in section 92 is claimed and the plaintiff does 
not ask the Court to appoint him a mutawalh, 
the- suit is competent under section 92. 29 
l .C. 423=20 C.W.N. 604 . A suit for dec- 
laration that the property in the suit is a pub- 
lic charitable property and that neither the 
defendant nor any one else is entitled to alie- 
nate the same and for an injunction restrain- 
ing the defendant from alienating the same 
or any portion of it to any person, is a suit 
to which section 92 applies, because the 
relief prayed for falls within (I. ('•) of ,h 
section; consequently sanction under the sec- 
tion is necessary. 40 S.L.R. 104=165 LC. 

158=1936 Sind 179. Merc declarations arc 
outside the scope of section 92. But \\he 
reliefs contemplated by the section are elm 
ed and such reliefs cannot be granted w.tn- 
out the determination of the question " 
t her a public trust exists or whether a pa 
ticular property appertains to a pul>l < ^ 

the Court in a suit under section 92 can I t 
mine the question whether a P" ’ . (0 

exists or a particular property apperta 
such public trust. A stnt for a mere dccia 
ration that a trustee has not been val i 
appointed may be outside the scope of « 
lion 72. m.t in a suit tmder tbat sec 
the Court has to determine whether > 
has been validly appointed or not if 
nation of such a question 19 pro - 

giving reliefs claimed in the 77 C L. L 
, ly c-me under that i, 

properly' framcOindVr S . 72 a ^che f^am ount- 

ing ultimately to an injunction m y t 

to the plaintiff, the t rom ob- 

injunction to restrain the (f) t j, c place 

structing general P u,,h ^' 1 £y S. 92 and 
for puja is not ^ntcmp atej ^ cn 

there is no bar to 8 r - of Advocate- 

account of absence p at . L . T . 768= 

General. 144 ^ 
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(a) removing any trustee ; 


NOTES. 

1933 P. 246. A prayer for ejectment cannot 
be entertained by the Court in a suit insti- 
tuted under section 92. 144 I.C. 168=1933 

L. 395. It is not beyond the power of the 
Court which frames a scheme in a suit under 
section 92, to provide for the modification 
of the scheme by an application in the very 
suit itself in which the scheme is framed. 

73 C.L.J. 532=A.T.R. 1941 C. 618. 

Accounts, Direction as to. — S. 22, L. 

P. Code, is quite wide enough to entitle the 
Court to direct an account against a trus- 
tee and to order him to pay the amount 
found due upon taking those accounts. 28 
I.C. 886. A decree directing trustee to 
pay amount due on taking accounts is exe- 
cutable and not merely declaratory. 

M.L.J. 182; 54 M. 345=60 M.L.J. 173 
(178) . See also 1928 M. 61=107 T.C. 
136. Such an order is appealable as a de- 
cree. 54 M. 337=60 M.L.J. 167. It is 
not obligatory on the Court to pass a decree 
directing accounts on the removal of trustee 
in a suit under S. 92, C. P. Code. Tf upon 
a consideration of the facts and circumstan- 
ces of the case, when the income of the en- 
dowment is quite small and the expenditure 
docs not leave much in the shape of balance, 
the Court comes to the conclusion that it 
would not be profitable to make an order 
for accounts, it is very difficult for the ap- 
pellate Court to say that that order is not 
justifiable or that it would be interfered 
with. 41 C.W.N. 298. When the Court 
removes a trustee for mismanagement and 
breach of trust under S. 92, it will not pass 
an order against him for rendition of ac- 
counts, if it is found that the usufruct of the 
properties has all along been held bv in the 
hands of the trustee for the time being to be 
applied at bis discretion, and also when such 
an order would be infructuous in the sense 
that it would lead merely to an expensive 
and laborious inquiry leading to no tangible 
result. 14 P. 379=16 Pat.L.T. 35=1935 
P. 111. See also T.L.R. (1937) Cal. 673= 
1937 Cal. 150. Suits merely to recover 
money found due by the defendant on the 
taking of accounts and to recover property 
belonging to the trust but in the possession 
of the defendant and to recover damages 
for a tort committed by the defendant 
would always be maintainable under the 
general law and may not fall under S. 92. 
1934 M. 126=57 M. 362=66 M.L.J. 98. 
Directory clauses outside the scheme portion 
in a decree are executable; but those within 
it arc frinui facie incxccutablc. 1933 M. 
W.N. 183. 

Sanction. — Sanction obtained from Advo- 
cate-General without disclosing rejection by 
the Collector of a prior application for 
sanction, is not invalid. But the bona fidcs 
of the applicant will be taken into conside- 
ration. 1928 M. 401. Notice to trustee 
desirable before sanction. 53 M. 223. 
Sanction by Collector without notice to de- 


fendants is valid. Court can direct suit to 
stand over for obtaining sanction against 
other defendants, where sanction had been 
obtained only as against one defendant. 1930 
M.W.N. 456. A sanction granted for a 
suit under S. 92 means any suit which may 
be laid under that section and it is not con- 
fined to one of the species of suits that could 
be raised on the application. 48 C. 493 (P.C.) ; 
21 B. 257. The limitation requiring previous 
sanction is 'necessary to prevent an abuse of 
the powers conferred by the section. 21 
M. 406. The suit must be limited to mat- 
ters included in the consent and it is not 
competent to the Court to enlarge the scope 
of the suit. 21 B. 257. But sec 48 C. 493 
(P.C.). Variance between sanction and 
plaint is not fatal to the suit unless there is 
any material omission. 107 I.C. 130=1928 
M. 205. The duties imposed upon a Collec- 
tor by Government Resolution under S. 93 
of thg C. P. Code are of a very special 
nature, and cannot be discharged by his 
subordinates. 35 B. 243. But there is no 
harm in an order being signed by the sheris- 
tadar for the Collector. 107 I.C. 130= 
1928 M. 205. Consent obtained as against 
persons not real trustees is invalid as against 
the real trustees. 24 L.W. 419=97 I.C. 
462=1926 M. 970. Such an objection can- 
not be waived by real trustee. (Ibid.) 
The “consent in writing” must be a specific 
permission given to two or more persons by 
name. A permission given to one applicant 
by name “and another” is not sufficient. 26 
A. 162. But see 10 M. 185; 9 I.C. 358. 
Sanction is necessary for a suit, by individual 
worshippers against trustees for infringe- 
ment of right common to them and other 
worshippers. 52 M.L.J. 541. Where 
sanction under S. 92 is obtained by several 
persons and one of them dies before the 
institution of suit, the suit instituted by the 
rest is valid. A.T.R. 1940 Lah. 356. The 
use of the word “instituted” in S. 92, makes 
it incumbent on the Court to see what the 
prayers were in the plaint at the date the 
suit was instituted in order to satisfy itself 
whether S. 92 (2), had been complied with, 
and for that purpose the Court must pay no 
regard to what may happen by way of 
amendment or abandonment at some later 
stage in the suit. If the suit as instituted 
falls under S. 92, it cannot lie if brought 
without the sanction of the Advocate-Gene- 
ral or the Collector, the fact that by subse- 
quent amendment the relief or reliefs falling 
under S. 92 are struck would not make the 
suit maintainable. Broomfield, J . — If a 
suit claims the reliefs specified in S. 92 and 
should therefore have been brought under 
that section, the difficulty cannot be got rid 
of by amending the plaint or abandoning 
those reliefs. It would make no difference 
in principle whether a particular relief is 
given up after a formal amendment of the 
plaint or whether it is abandoned without it. 
42 Bom.L.R. 443=A.I.R. 1940 Bom. 242. 
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(b) appointing a new trustee ; 


NOTES. 

Form of Sanction.— The plaintiff*; who 
arc seeking to obtain the Court’s assistance 
to enforce the management of the trust pro- 
perty are not to he defeated because the Col- 
lector elected to name only one of the peti- 
tioners and to refer to the others merely as 
the other applicants. 9 T.C. 358=13 Bom. 
L.R. 49. But see 26 A. 162 (contra). 
Where the consent in writing of the Advo- 
cate-General, or Collector has been obtained 
to a suit by three persons, the suit as insti- 
tuted must conform to that consent. If 
after the institution by three persons as 
plaintiffs, two die, the suit does not become 
defective or incompetent. There is no pro- 
vision at all in the Code for recourse being 
had to the Advocate-General or Collector 
during the course of a suit or proceedings 
in appeal. The consent is a condition of 
the valid institution of a suit and has no 
reference to any other stage. The persons 
who filed the suit within the leave of the 
Advocate-General or Collector arc not to be 
deemed to he one plaintiff and as such there 
is no reason why one of the plaintiffs in the 
case should not appeal alone on the same 
terms and conditions as are applicable to 
suits in general. 63 I. A. 198= A. I. K. 1938 

P.C. 184=0938) 2 M.L.J. 1 (P. ('.). 

The suit for declaration and injunction as 
to pathway is one to which O. 1, R. 8 is ap- 
propriate if the Court’s permission is taken, 
the recourse to the Advocate-General being 
unnecessary. 69 I.C. 910=26 C. W. N. 
587. Where the object of suit is to secure 
certain advantages to a trust, any two per- 
sons can sue in that behalf with the sanction 
of the Advocate-General or the Collector of 
the District concerned. 35 I.C. 88=3 L. 
W. 512. See also 60 I.C. 570. No sanc- 
tion is required for a plaintiff suing as a 
trustee for obtaining a decree for an account 
against his co-trustee. 41 M.L.J. 608=45 
M. 113. But .rcc 66 I.C. 837=16 L. W. 
155; also for a suit by a co-trustee for joint 
right of management. 105 I.C. 194=1927 
M. 948. Where a sanction under S. 92 is 
granted to more than two persons interested 
in the trust, all must join in the suit, and 
not any two of them. 29 M.L.J. 231. A 
suit for appointment of new trustee, requires 
a sanction. 21 M.L.J. 450. No relief 
can be praved for, to which no sanction has 
been obtained. 26 L.W. 581=1927 M. 1033. 
But jee 9 O.W.N. 966=1933 O. 22=8 Luck. 
266. 

"Two or more persons.” — The phrase 
"two or more persons” in S. 92, means two 
or more individuals who arc named or so 
described in the consent that they can be 
identified. A.I.R. 1941 Sind 88. When a 
suit is instituted by one plaintiff only with 
the consent of the Advocate-General, and 
the plaint is subsequently amended by the 
addition of a second plaintiff, and the Advo- 
cate-General consents to it, the suit is bad in 
its inception and should be dismissed. 30 
B. 603. But see 1929 M. 63. Reservation 


bv a Court to a person or persons to apply 
for a relief is ultra vires. 51 M. 31=53 
M.L.J. 792 (F.B.). The power to file 
suit granted by the sanction must he exer- 
cised by all the grantees joining as plaintiffs 
Where some of them were plaintiffs and 
the others were joined as defendants defect 
is not cured by transposition of the defend- 
ant . to plaintiff’s side. 53 M. 223. Where 
consent has been given to two or more per- 
sons, some only of those persons, even if 
they are more than two cannot institute the 
suit. A condition precedent to the valid 
institution of the suit is the fulfilment of 
the conditions of the consent which has been 
given. I he section does not contemplate 
that sonic of those persons should institute 
a suit as plaintiffs while others who, after 
consent is given, have changed their minds 
should be joined as defendants. A.I.R. 
1941 Sind 88. 

"Interested.”- — The interest must he an 
existing one; and not a mere contingency; 
the mere possihilitv of an interest is not 
sufficient. 20 C. 810 (816) = 1930 L. 1. 

SYr also 1938 Rang. 339. The interest need 
not he a direct interest. 24 I.C. 712. The 
interest need not he personal. A worship- 
per has such an interest in the temple 
management to sec not only that lie himself 
is in the voters’ list hut also to sec that the 
list is properly revised and the election is 
held as per rules. 50 M. 726=53 M.L.J. 
545. Where the evidence shows that the 
temple is a public temple, the right to wor- 
ship in the temple gives the plaintiff a right 
to sue under S. 92. 1933 S. 213. Resi- 

dents of the locality in which a religious 
institution such as a mosque is situated and 
for which it was originally founded anti the 
persons authorized by law to use it and the 
worshippers of the mosque are persons in- 
terested under the section. 152 I.C. 323= 
1934 Pcsli. 57. The descciidants of the 
founder of a trust have an interest in the 
trust over and above that which the public 
generally have or might have in a public 
trust and any one of them has a locus standi 
to sue the trustees and beneficiaries collud- 
ing to misappropriate trust property if ac- 
cording to him provisions of the trust have 
not been carried out or have been rendered 
impossible of being carried out. The pro- 
visions of S. 92 do not cover a suit of this 
nature. 47 M. 884 (P.C.), Rcl. 1933 L. 
670. "Interest” what is, see 91 I.C. 924— 
1926 M. 267; 23 L.W. 240=92 I.C. 950= 
1926 M. 466 ; 40 M. 16; 1932 A. 708. Per- 
sons in whom right of control is vested by 
founder — Not the only persons competent to 
bring the suit — Collaterals of /ouvmer have 
right of suit as persons interested. 1929 L. 
428=116 I.C. 451. See also cases cited 
under the heading "right of suit w J ra " 

Private Trust.— S. 92 is not applicable to 
private trust. 43 M . L.J. 116=49 C. 45 
(P.C. ) ; 25 I.C. 661; 56 I.C. 707; 101 I. 

C. 54. The Court should pause before inter- 
fering under S. 92 with a matter which is 
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NOTES. 

more a family matter than of a public nature. 

28 I C 116. The essential ingredient which 
constitutes a gift of movable or e 

property in the Hindu Law is the Sankalp 
and the Samarpan whereby the property is 
completely given away and the owner com- 
pletely divests himself of the ownership ot 
{he property. The fact that a dharmsala 
was built by a person in pursuance with the 
will of his predecessor and proof of public 
user is not sufficient proof of dedication; 
where on the other hand, the evidence was 
to the effect that the owner kept the keys ot 
the building and permission .to use it was 
obtained from him, it ™ust be held to be a 
private institution. 141 I.C. 5-3— 34 1 .L. 

R. 105=1933 L. 189. See also 148 I. C. 
882=1934 A. 315. A trust for the benefit 
of the poor members of a particular testa- 
tor’s family is not a trust “for a public pur- 
pose of a charitable nature” within the 
meaning of S. 92. Accordingly a suit re- 
lating to such a trust does not require for 
its commencement the sanction of the Go- 
vernment Advocate, even though the suit is 
for relief of one of the kinds mentioned in 
that section. 14 R. 575. See also 1935 
S. 235. 

Puhlic Trust— A suit to remove a duly 
appointed muttawalli of a trust created for 
a public purpose of a religious or charitable 
nature cannot be instituted save in confor- 
mity with S. 92, C. P. Code. 35 A. _98. 
Public trust — Test of. 38 I.C. 800; 4:> I. 

C. 213; 11 I.C. 166; 1928 M. 879. S. 92 is 
not limited to trusts in the sense defined by 
the Trusts Act but must certainly include 
them. 40 Bom.L.R. 1041= A. I. R. 1938 
Horn. 471. Unless a trust is expressly 
created for a public purpose of a charitable 
nature, the mere fact that the income of 
certain property has been for long spent in 
feeding an idol and in maintaining and taking 
care of pilgrims will not by itself constitute 
a trust of such a nature. 11 I.C. 308=8 
A.L.J. 1120. A public trust must be prov- 
ed by strong evidence; the mere fact that 
the income of certain property lias for a long 
time been spent to support fakirs and visi- 
tors is not sufficient evidence of such a 
public trust. 11 I.C. 166. See also 1937 
Cal. 67; Tope «»i am is a public charitable 
trust. Sec 1937 M. 862= (1937) 2 M.L.J. 
505. A trust created by a private person 
formulating a scheme to help Anglo-Indian 
youths of the Madras Presidency in their 
studies, providing for the grant of loans at 
a low rate of interest to the youths of that 
community who wished to qualify for pro- 
fessions or obtain higher education generally 
is not a private trust, but a public trust go- 
verned by the provisions of S. 92. A 
scheme of loans for educational purposes at 
low interest must be regarded as a scheme 
of a charitable nature. The fact that the 
founder has placed certain restrictions as re- 
gards the age and other qualifications of the 
recipients of the benefit docs not make the 


trust any the less a puhlic trust. An order 
of Court permitting a deviation from the 
trust can only be made in proceedings taken 
with the sanction of the Advocate-General 
under S. 92, and not by way of an originat- 
ing summons under O. 45 of the Original 
Side Rules of the High Court. 50 L W. 
534= A. I. R. 1939 Mad. 920= (1939) 2 M. 
L.T. 714. Allotting property for the bene- 
fit of poor members of a particular com- 
munity is a purpose of public or charitable 
nature within the meaning of S. 92. Where 
a suit relates to such property sanction of 
the Advocate-General under S. 92 prior to 
the institution of the suit is essential, al- 
though such property forms a small part 
and is divisible from the rest of the trust 
property in respect of which the suit is 
brought. Sanction under S. 92 is all the 
more necessary when the suit is not divisi- 
ble and it is not possible for the plaintiff to 
omit the relief which he claims relating to 
charitable part of the trust and in such a 
case the whole suit is governed by S. 92. 
I.L.R. (1939) ICar. 325= A. I. R. 1939 
Sind 13. Matter pertaining to administra- 
tion of religious trust — Temple trustee re- 
moving namams in temple and on temple 
articles and putting different namams— Suit 
in respect of — Suit to compel trustee to 
take out deity in procession on certain occa- 
sions — Sanction is necessary. 1939 M.W. 
N. 418=1939 Mad. 757. See also 141 I.C. 
523=1933 L. 189; 1934 A. 315. There must 
also be clear proof of dedication. 141 I.C. 
523=1933 L. 189. It is for the plaintiff to 
prove that there is an endowment or trust 
for public of charitable or religious nature. 
But the question of onus is immaterial when 
evidence on both sides is adduced. 64 C.L. 

T. 341 = 1937 C. 67. The section should 
be applied to Mutts and the puhlic, 
the Advocate-General and the Courts of 
Justice should have the power to stop the 
wholesale misuse of the income of a chari- 
table and religious institution like a matam. 
38 M. 256=25 M.L.J. 393. The head of 
mutt, how far trustee of mutt property. He 
will be trustee of temple property vested in 
him as head of Mutt — In respect of such 
property, suit lies for his removal under S. 
92, C. P. Code. 32 M.L.J. 271, affirmed 
on appeal in 39 M.L.J. 98 (P.C.). But 
jcc also 37 M.L.J. 231=40 M. 745; 43 C. 
707; 43 M. 253; 40 Bom.L.R. 1041=1938 
Bom. 471. Though a caste or a section 
thereof can own a temple, a temple which is 
merely managed by certain caste is the sub- 
ject of a charitable trust and a scheme can 
be framed for it. 34 I.C. 551=4 L. W. 
228. Public includes a section of the pub- 
lic. 11 P. 288. A District Court cannot, 
even with the consent of parties, delegate the 
decision whether a trust is or is not a pub- 
lic trust to a Subordinate Court. 130 I.C. 
299 (1) = 1931 A. 332. 

Public and private trust. — Where the 
bulk of the income from the wakf proper- 
ties is to be spent for the family or family 
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purposes, some portion for religious purpos- 
es which cannot he regarded as wholly pub- 
lic in Mahomcdan Law like Mohurram and 
Ramzan expenses, and the surplus, if any, is 
to go to haj expenses of the mutawaUi', the 
wakf is not a trust created for public pur- 
poses within the meaning of S. 92, C. I*. 
Code. -14 C.W.N. 969. There is no hard 
and fast rule that, merely because there are 
certain provisions in favour of private indi- 
viduals and certain others in favour of the 
public, therefore, the case falls within or 
without the class of public trusts to which 
S. 92, C. P. Code applies. The Court must 
look to the real substance of the trust and 
the primary intention of the creator of the 
trust in every case. 42 C.W.N. 345= A. I. 

R. 1938 Cal. 278. S. 92 — Applicability — - 
Wakf partly private and partly public— Suit 
for removal of trustee alleging breach of 
private trust— Consent of Advocate-General 
not necessary— ‘Breach of trust’— Meaning 
of. 1939 Rang. I.. R . 140=1939 Rang. 254. 

S. 92— Applicability— Hindu leaving widow 
and large properties— Wills left by deceased 
giving considerable properties to trusts and 
charities anti maintenance to widow— Suit by 
latter claiming higher maintenance accord- 
ing to Hindu Law and challenging wills— No 

41 Kon’-t-.R. 787= 

1939 Bom. 3>1. 

Rh.tmous Trust. — T he head of a mutt 
may be answerable as a trustee for mal- 
administration. 50 M. 297— 52 M. I f 
40a. Where a person was put in charge as 
pujan of an idol in a Dharmasala. he is a 
servant and not a trustee and a suit under 
AT ” ia,n,a,n ablc against him. 21 

■ , 310 f ,9 ^ A - 247. Although a Dis- 
tr.ct fudge has the powers of a Kha/i under 
the Mahomcdan Law to deal with an ap- 
plication for appointment of a mutwalli he 
may relegate the petitioner to a suit under 
S 92. 49 I.C /99=23 C.W.N. 138. A 

suit by a temple trustee to recover the 
amount due by a defendant under the terms 

lcivo a ,T Can , not l,c maintained without 
or C ,o IC r l S l ,lt . ,s no T f exempt from S. 92 

?’ r oi it t C T 8 T , »°r US > ,owmcnt s Act. 62 
LC. 911 = 14 L W. 238. Public user for a 

long period without objection can be relied 

upon as strong evidence of a public trust. 

VM cre properties have been acquired bv a 

mah ? n ! of a temple and have dcsccn- 

t ion f »|°T o ,Ca , , ° chc,a thcrc is a presump- 
tion that they have been dedicated to reli- 

19°t8 S n SCS ’ Bom L R - 1041= A . F. R. 

1 • Bom . 4/1. Where the origin and 

ounder of a temple arc unknown, the facts 
that members of public are frcclv admitted 

Ind t?L S vl C c I elc, 1 ,ratc ‘ l 1 in a certain manner! 
and he like lead to the inference that the 

noT , rrK ,S H a | I T h ,C | ° n r* and t,lc infcr <-ncc is 

not rebutted by the fact that a particular 
™° dc r° u WOrs 1,p ,s . followed, that manage- 

2 n, ia W S a . particular line of descent in 
K r, J am,ly ' 40 M.L.J. 289. See 

o/jo 1938 Bom. 471. S. 92, C. P. Code, is not 

confined to cases where thcrc is definite evi- 


dence as to the creation of the trust and of 
dedication to purposes of charitable and 
religious nature. The section will apply 
even in the absence of such evidence. The 
matter has to be decided not merely on the 
terms of the grants in respect of the parti- 
i ular institution but also on the usage and 
custom of the institution. The fact that 
the income of the properties has all along 
been applied to religious and charitable pur- 
poses is strong reason for holding that those 
purposes are the purposes for which the 
institution exists. 14 P. 379=16 Pat L T 
35=1935 P. 111. 

< It AKIT MILE TRUST — W’ll AT CONSTITUTES. — 
Where the worjs used in a trust are “chari- 
table ami benevolent” purposes, any object to 
he benefited must possess both characteris- 
tics. Accordingly these words will consti- 
tute a good charitable trust, that is to say 
a charitable trust of a public character. 
But where the words are “public, benevo- 
lent or charitable purposes" the gift is ex- 
pressed in another form admitting non-cha- 
ritablc objects, for example objects of pri- 
vate benevolence only, or public non-charit- 
able purposes and the trust will fail. A 
bequest to charitable purposes may by its 
very terms show that those purposes arc of 
a private nature. In such a case the bequest 
would not fall under S. 92. Where a gift 
is to purposes which are charitable, what- 
ever else they may be in addition, then un- 
less the charitable purposes expressed are 
clearly stated to be of a private nature, the 
Courts will administer the trust as one for 
public purposes of the charitable nature. 
Where the testator’s intention is to benefit 
only the members of his own family who are 
poor, this is not “a public purpose of a cha- 
ritable nature” within the meaning of S. 92. 
But, where charity, f>rima farir for public 
purposes, is the expressed object of the 
settlor, these purposes are not in any way 
defeated by the reminder that members of 
his o\vn family are eligible to benefit with 
other members of the public at large. 1939 
Rang. L. R . 520=A.1.R. 1939 Rang. 203. 

Go-trustees. — S. 92 has no application to 
a suit for a declaration that the plaintiff 
and the defendant arc co-mutwallis of wakf 
property and arc entitled to manage it 
jointly. 52 I.C. 628 (A.). See also 97 
I.C. 480. A trustee of a public charity 
can sue his co-trustee for an account with- 
out the sanction of the Advocate-General or 
the Collector. 41 M.L.I. 608=45 M. 113. 
Ser also 25 Rom.L.R. 747=1924 B. 198. 

S. 92 floes not cover suits relating to dis- 
putes between parties as to who is to be a 
mutawalli on the ground of family relation- 
ship. 37 A. 86. See also 40 B. 439. 
Where a suit is instituted by a person claim- 
ing to lie a trustee of property dedicated for 
religious purposes, for a declaration that lie 
is a trustee and is entitled to manage tlie 
institution as such hut the relief he claimed is 
in his individual capacity and not in a re- 
presentative capacity and the suit is against 
a rival trustee or one who claims to De a 
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trustee, such a suit does not fall under S. 9- 
(1). No injury to public right or » ntcr « s * 
is involved; whoever happens to succeed 
will hold the property as trustee and not m 
his own right. The dispute between the 
rival trustees inter « is neither a suit for 
removal of any trustee nor one for appoint 
Ing a new trustee nor for vesting any pro- 
pertv in a trustee and does not fall under 
an v heads from (d) to (g) or under head 
(h) of S. 92. A suit in respect of proper- 
ties forming the subject-matter of a public 
charitable trust, seeking relief on thc Rround 
of a breach of trust by the defendant trus- 
tee falls under S. 92. and is not maintainable 
unless instituted in conformity with the pr 
visions of S. 92. The fact that the trustee- 
defendant is a woman and that the plaintiff 
is a reversioner who has a chance of becom- 
ing a trustee in the future makes no differ- 
ence. There is no difference between a 
male holder and female holder of the office 
as regards trusteeship in respect of the sta- 
tus of or the remedies open to the next suc- 
cessor to the office. 48 L.W. 543— A . T . R . 
1939 M. 65= (1938) 2 M.L.J. 1013. Trust 
funds deposited with banker by trustcc- 
Misapplication to private account of trustee 
—Suit by co-trustee against banker and 
trustee-Sanction of Advocate-General not 

necessary. See 1938 M.W.N. 1017=48 L. 
W 577=A.T.R. 1938 Mad. 999. 

Co-SHARER— Suit by co-sharer pujari tor 
declaration of his right to share of income 
and for injunction from obstruction bee- 
lion applicable. 148 I.C. 1153=35 Bom.L. 

R. 1119=1934 B. 26. 

Df. facto Trustee.— A dc facto trustee or 
a trustee dc son tort is subject to the same 
liabilities as a dc jure trustee and suit under 

S. 92 is maintainable against the former. 
27 1 . C . 389 . See. also 33 C . 789 ; 22 B . 759 ; 
15 C. 329; 26 M. 450; 1931 M.W.N. 898. 

Trustee df. son tort. — In order to invoke 
the application of S. 92, C. P. Code, four 
conditions arc necessary; (1) the trust in 
suit must be for public purposes of a charit- 
able or religious nature, (2) the plaint must 
allege a breach of trust or that the direction 
of the Court is necessary for the adminis- 
tration of the trust; (3) the suit must be 
not only in the interest of the plaintiff indi- 
vidually, but in the interest of the public, 
or in the interest of the trust itself (for 
where the trust is a public one the interest 
of the trust will be the interest of the pub- 
lic) ; and (4) the relief claimed in the suit 
must be one of the reliefs mentioned in the 
section. A prayer for removal of a trus- 
tee is a relief contemplated by the section 
and falls under it. The fact that the de- 
fendant sought to be removed on the ground 
of misconduct and misappropriation is a 
self -constituted trustee, that is to say, a 
trustee dc son tort is immaterial, because if 
the defendant is a person who is not a trus- 
tee and purports to act as a trustee, he is a 


trustee dc son tort, and a suit to remove 
such a person, is a suit for the removal of a 
trustee within the meaning of b. V y. i • 
Code. 1940 P.W.N. 123=21 Pat. L. T. 

15 5= A.I.R. 1940 Pat. 425. A sanyasi ap- 
pointed by the people to look after a tem- 
ple died and after his death his son took 
possession of the property as chela of his 
father. He was however appointed neither 
by the bhek nor by the representatives of the 
people : Held , that the person who had suc- 
ceeded to the temple as son and chela ot 
father could not be described as trustee r/c 
son tort. A.I.R. 1940 Lah. 356. The 

consent of the Advocate-General under b. 

92 C. P. Code, is not necessary in order 
that a trustee may recover trust property tu 
the hands of a stranger to the trust. 45 C. 
W.N. 385=1. L.R. 1941 M. 17S=A. I. K. 
1941 P.C. 1=(1941) 1 M.L.J. 393 (P.C.). 

Constructive trustees.— Different from 

the English Law sense. Sec 50 M. 567— 
52 M.L.J. 415. A constructive trustee 
within the meaning of S. 92 would include 
a person who holds a particular fiduciary 
position and whose obligation as such can 
be enforced in a Court of law. 25 Bom.L. 
R. 747 (22 Bom. L.R. 457; 11 M.I.A. 405; 
20 Bom. L.R. 1088; 54 Bom. L.R. 629, 
Rcl. ) (Archaka of temple). A stranger 
to a trust who receives money or property 
from the trustee, which lie knows to be 
part of the trust estate, and to be paid or 
handed to him in breach of the trust is a 
constructive trustee; and the cases of a con- 
structive trustee, or dc jure trustee, or trus- 
tee de son tort are covered by S. 92. They 
arc not strangers to the trust and a suit 
against them is maintainable under S. 92. 
In such a suit it is not necessary for the 
plaintiff to pay ad valorem Court-fee on a 
prayer for declaration of trust. 39 C. W. 
N. 1103=1935 C. 805=63 C. 74. 

New Trustees. — A suit lies for the ap- 
pointment of new trustees on the ground 
that the defendants are not the lawful trus- 
tees and that the trusteeships are therefore 
vacant. The new trustees so appointed can 
demand possession from the defendants. 
26 M. 450 (453). A fresh suit under the 
section is necessary to appoint additional 
trustees. 1927 S. 1=97 I.C. 398. A pro- 
vision in a scheme settled under S. 92, C. 
P. Code, giving the Court authority to ap- 
point a successor in place of a deceased trus- 
tee, is not a provision which can be regarded 
as constituting a modification of the original 
scheme and is not, therefore, ultra vires. 
1937 O. W.N. 39= A.I.R. 1937 Oudh 193. 

Removal of Trustee. — See 67 I.A. 32= 
(1940) 1 M.L.J. 371 (P.C.) (Removal of 
trustee de son tort ) . No general rule can 
be laid down befitting the different kinds of 
religious heads of varying sanctity and emi- 
nence. It must depend upon the facts of 
each case. It may be that mere mismanage- 
ment or incapacity is, in the case of certain 
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hiph dignitaries, not ordinarily sufficient for 
their removal from the performance of their 
religious duties, as distinct from their duties 
as managers of the properties of the institu- 
tion. It may also be that a Court, in certain 
cases, exercises a wise discretion in not 
directing their total exclusion from their 
religious olVicc, where (<\?.) the lapses are 
due to causes like a misconception of their 
position or obligations. The Court may 
sometimes not order their total removal, but 
may associate with them a committee of 
management. But these arc all matters for 
the consideration of the Civil Court, which 
must necessarily enjoy a wide discretion to 
decide what form of punitive or ameliora- 
tive order will suit the requirements of the 
case. The true rule in such matters can 
l>e stated to be that if it he found byj the 
Court that the functionary, in the exercise 
of his duties, has put himself in a position 
in which the Court thinks that the obligations 
of his office in connection with t ho endow- 
ment can no longer be faithfully discharged 
without danger to the endowment, that is a 
sufficient ground for his removal, if need he, 
from both his offices. 67 I. A. 32=4-1 C* 
VV.N. 177= A I R. 1940 P.C. 24= ( 1940) i 
M. L. J . 371 ( I’ . C . ) . In a suit under S. 92, 
for the removal of a mahant from his office, 
the Court can consider the moral character 
of the mahant as directly relevant to the 
issues arising in the suit, (c.q.) his fitness 
to remain in office and his liability to be 
removed therefrom. 97 I.A. 32=1940 P 
C. 24= ( 1940) 1 M.L.J. 371 (P.C.). Merc 
assertion in a suit under S. 92. C.P. Code, by 
a trustee that trust properties are private 
properties is not by itself a sufficient ground 
for his removal. If he committed any breach 
ot trust before the suit, his conduct in the 
course of the suit is an important element 
to Ik- taken into consideration in deciding 
nether flic breach should be condoned and 

7 ? ^" T OI, r* * >0 a * ,owcr * to retain the office. 
72 C.L.J. 362. The Dharmakarta holds the 
position of trustee and as such on asser- 
tion of private ownership in trust property) 
and falsification of accounts, lie is liable to 
be removed. 45 M. 565=43 M.L.J. 536; 
47 IX. 850; 47 C. 866. Where a mutawalli 
had shown by his conduct to be entirely unfit 
to administer wakf he should be removed, 
the discretion of lower Court not being in- 
flucnccd by sound reasoning or exercised 
judicially, could be interfered with by the 
High Court . 177 I.C. 234= A. I . R . 1938 

Hang. 166. It is a serious delinqency on the 
part of the person for the time beinp ad- 
ministering the trust to set up a ease that 
it whs his private property, generally in such 
cases, Court should not continue such a per- 
son in the post of chief trustee. 1940 A. 
M.L.J 112. S. 92 — "Two or more per- 
sons —Meaning of. Proof of breach of 


trust or mismanagement is not essential for 
the removal of a trustee from management. 

92 K ( P r V a Wl<l< ! d,scrction under S. 

~ [ ■ Co,,c ' to take such action as it 
thinks necessary or desirable for the good of 

the charity. I he fact that a trustee puts 
or 1 ? n unwarranted claim to the right of 
exclusive management does not necessarily 
tall for the penalty of exclusion from 
management. 43 Bom.L.R, 706. A suit 
1<> dismiss a Pujari for misconduct is not 
one coming within the provisions of S 92 
He is not a trustee in any sense of the term! 
He is only responsible for the services in 

the temple 1940 A .M.L.J. 66. Where the 

secular and religious duties of a mahant of 
a public endowment are inter-dependent and 
inseparably blended, as it must he the ease in 
any well-organised institution, a Civil Court 
has jurisdiction under S. 92, C.P. Code, in 
fit eases to remove the mahant not only 
irom the trusteeship and management of the 
temporal affairs of the endowment hut also 
from his spiritual duties. But even if the 
two capacities of the office can he separated, 
and the mahant ship on its spiritual side re- 
garded as purely an ofhee or dignity, there 
is rif) doubt that the office is of such a nature 
that a suit relating to it must fall within the 
purview of tlie explanation to S. 9, C.P. 
Code — (he spiritual portion of the office being 
intimately connected with the exercise of 
rights to property. There may, however, he 
rases where the duties of an office arc purely 
spiritual and moral, entirely unconnected 
widi any particular temple or place. The 
office may be such that no pecuniary benefit 
is attached to it or its emoluments arc purely 
voluntary contributions, or the duties atten- 
dant lo it arc the exercise of spiritual and 
moral supervision over the voluntary actions 
of the worshippers. In such eases, it may 
he futile for a Civil Court to interfere with 
the exercise of the duties of the office. No 
rights of property arc connected with it and 
there is no machinery by which the Court 
can control the voluntary art ion of the wor- 
shippers or the mahant. 67 I.A. 32=1. L. 

R. ri940) 1 Cal. 266= A . I . R . 19*10 P.C. 
24= ( 1940) 1 M.L.J. 371 (P.C.). S. 92, 
C.P. Code, docs not say that a trustee guilty 
of a breach of trust can he removed only 
by a suit. A suit may he brought to re- 
move him in the manner prescribed by the 
section. But if a suit lias once been brought 
under the section, and a scheme Has been 
framed, which provides for the removal of 
trustees for unfitness, the exercise of .that 
power in the course of proceedings 
out of the scheme, is not contrary to S. 92, 
even though the trustee he found unfit b>1 
reason of a breach of trust. 38 Bom.L.K. 
147=1937 Bom. 124. If any relief is to be 
granted in a surt under S. 92, ordering the 
removal or interfering with the rights of t 
shebaits and trustees as founders, something 
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(f) authorizing the whole or any part of the trust-property to be let, sold, 
mortgaged or exchanged ; 

( g ) settling a scheme ; or 

(A) granting such further or other relief as the nature of the case may require. 

(a) Save as provided by the Religious Endowments Act, 1863 , no suit 
claimin'* any of the reliefs specified in sub-section ( 1 ) shall be instituted in respect 
of any such trust as is therein referred to except in conformity with the provisions 

of that sub-secticn. 
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substantial must be shown justifying their 
removal or interference. 64 C.L.J. 341 — 
1937 C. 67. Where a clear case is made out 
for the Court’s interference under S. 92, by 
proving that the mahant or trustee has frus- 
trated the whole purpose of the trust, has 
alienated the properties of the trust unlaw- 
fully, and has been guilty of wasteful and 
extravagant management, the final order of 
the Court should be governed by what ap- 
pears to be in the interest of the institution. 

It is necessary in such cases that the Court 
should remove the mahant or trustee and 
appoint a new trustee and make arrange- 
ments which will prevent mismanagement in 
future and provide for future succession. 
14 P. 379=156 I.C. 1099=16 Pat.L.T. 35 
= 1935 P. 111. See also 1938 Rang. 166. 
In framing a scheme the Court need not 
remove trustees already holding office when 
no misconduct is proved against them. 34 
I.C. 551=4 L.W. 228. Under S. 92 a per- 
son in charge of a mosque who claims its 
property, as his own is removable from 
office. 152 I.C. 323=1934 Pcsh. 57. See 
also 148 I.C. 882=1934 A.L.J. 531=1934 
A. 315. In a suit to remove the Sajjadana- 
shin and for settlement of scheme, the death 
of the Sajjadanashin renders his removal 
unnecessary but the cause of action which 
necessitated the settlement of a scheme sur- 
vives. 1934 P. 443. There is nothing in 
S. 92 to prevent the inclusion in a scheme 
framed! under that section of a provision em- 
powering the Court in specified contingencies 
to reduce the powers of the “managing trus- 
tee or Sajjadanashin mutwalli,” temporarily 
or otherwise or even to remove him alto- 
gether. 1934 P. 443. See also 37 P.L.R. 
85. In a suit under S. 92 the Court has 
power to appoint a receiver and take the 
management of the Temple out of the hands 
of the trustees appointed by the Temple Com- 
mittee pending the disposal of the suit even 
though there is no prayer for his removal 
and though he cannot be removed except on 
a proper enquiry. 41 M.L.J. 545. Remo- 
val of trustee — Hereditary trustee — Trustee 
spending money not required by terms of 
endowment — Right to reimbursement. 48 I. 
C. 897=1918 M.W.N. 555. See also 42 M. 
668; 1929 A. 433. A person without insti- 
tuting a suit under S. 92 cannot seek to 
oust from possession persons who claim to 
hold as trustees. A Court can appoint a 
mutwalli to fill up a vacancy in the office. 
29 I.C. 849=18 M.L.T. 48; 25 M.L.J. 273. 
C. C. M.— 74 


The Court cannot remove a trustee from 
his office for alleged misconduct on a mere 
application made to it for his removal, when 
it is impossible for it to entertain the appli- 
cation conformably with the provisions of 
the scheme. The remedy of the persons 
interested in the trust is to institute a suit 
under S. 92, with the permission of the Legal 
Remembrancer, for his removal. No action 
can be taken by the Court on a miscellaneous 
application for tracing the funds misappro- 
pria'ted by him, nor can it give any directions 
in respect of the proper management of the 
affairs of the trust. 58 A. 538; 157 I.C. 
202=1935 A.L.J. 311=1935 A. 273. Sec 
also 59 M. 751=71 M.L.J. 87=1936 M. 589; 
159 I.C. 296=1935 S. 210. It is not com- 
petent to the framers of a scheme to provide 
that where the ordinary law requires a suit 
to be brought, an application may be substi- 
tuted for it. Where the allegations amount 
to charges of breaches of trust such an appli- 
cation would run counter to the terms of S. 
92, C.P.Code, and a provision to that effect is 
therefore ultra vires. Merely because the 
scheme is incorporated in a decree, it does 
not require any greater validity so far as 
binding the Court is concerned. 157 I.C. 
486=41 L.W. 597=1935 M. 474. But jee 
also 1937 Bom. 124=38 Bom.L.R. 1137 cited 
below. S. 92 does not say that a trustee 
guilty of a breach of trust can only be re- 
moved only by a suit. A suit may be brought 
to remove him in the manner prescribed by 
the section. But if a suit has once been 
brought under the section and a scheme has 
been framed, which provides for the removal 
of trustees for unfitness, the exercise of that 
power in the course of proceedings arising 
out of the scheme, is not contrary to S. 92, 
even though the trustee be found unfit by 
reason of a breach of trust. 38 Bom.L.R. 
1137. A clquse in a scheme providing for 
removal of a trustee on an application is in- 
valid. 131 I.C. 423=1931 N. 82 (1). See 
also 1935 A. 273=1935 A.L.J. 311; 16 Pat. 
L.T. 35; 37 P.L.R. 85. Removal of a 
trustee, grounds for — De facto trustee — Long 
management — No misconduct — Scheme — 
Additional trustee when appointed. 48 I.C. 
833=1918 M!.W.N. 786. Suit to remove 
defendant Pandara Sannidhi and to frame 
scheme — Death of the defendant — Cause of 
action in respect of framing of scheme if 
survives. See 48 M. 688=49 M.L.J. 324. 

Notice. — There can be no question that 
ordinarily when a trustee is removed in ac- 
cordance with the provisions of S. 92, the 
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Judge should issue notice to parties interes- 
ted and also give public notice in such a way 
as to enable claimants to the office to come 
forward and put in their respective claims. 
The law, however, docs not make any provi- 
sion of this nature; and, therefore, it can- 
not be laid down as a hard and fast rule 
that in all suits under S. 92 of the Code 
that is the procedure necessarily to be resort- 
ed to. 41 C.W.N. 298. 

Alienation of Trust Property. — A decla- 
ration regarding the validity of an alienation 
by a trustee comes within S. 92 (//). 4-1 A. 

622. See also 26 LAV. 274- 1927 M. 
886; 1937 Lah. 660. The transferee of 
a wakf property who is made a party to a 
suit under S. 92 is bound by decision in 
the suit and is barred from going behind it 
in a subsequent suit. 33 A. 752; 23 C.W. 
N. 115. Suits against strangers to a trust 
whether alienees from trustee or trespassers 
are not governed by S. 92. 40 M. 212= 

31 M.L.J . 777; 50 M.L.J. 42. The ex- 
pression "granting further or more relief" 
must be read along with the specified reliefs 
and those that should be granted under this 
clause should he of the character as those 
expressly mentioned. 40 M. 212=31 M I. 
J. 777. 

Abatement of scheme suit.— A suit under 
this section is prosecuted by individuals not 
for their own interest but as representing 
general public and so it does not abate on 
the death of the original plaintiffs. 48 C. 
493 fP.C.). See also 16 L. 782; 17 P.L. 
T. 926. A suit under S. 92 docs not abate 
°n the death (or withdrawal) of one of the 
plaintiffs who obtained sanction for institut- 
ing the suit. (47 M.I.. 1. 745 Foil.) 1161. C. 
628 (2) = 1933 M. 854=65 M.L.J. 690. See 
also 1940 Lah. 356; 55 A. 687=1933 A.T.. 
J- 1393. Where in a suit under S. 92 the 
question is whether the property is private 
or public and the defendant contends it to 
be a private one. the cause of action survives 
on his death against his sons and the suit 
does not abate. 148 I.C. 882=1934 A.L.J. 
p3 !•== 1 934 A. 315. S. 92 is mandatory but 
is permissive and directory. It is necessary 
for the continuance of the suit that there 
should be at least two plaintiffs. 37 A. 296. 
Scheme suit — Death of defendant if suit 
abates. 1926 M. 162=48 M. 688=49 M.L. 
J. 324. 

Amendment of Plaint.— It is incumbent 
upon the Court to see what were the prayers 
in the plaint at the date the suit was institu- 
ted in order to satisfy itself whether S. 92 
has been complied with and f or this purpose 
the Court must pay no regard to what may 
happen by way of amendment or abandon- 
ment at some later stage in the suit. 1. 1.. 
R. (1939) Kar. 32S=A.I.R. 1939 Sind 13. 
It cannot be held that no amendment of the 
plaint is ever possible in suits under S. 92, 
C. P . Code. Amendments may be made 
■with the consent of the Advocate-General or 


of the Collector. Although the Code does not 
provide for recourse to the Advocate-Gene- 
ral or the Collector after the suit lias been 
instituted, it docs not follow that the Advo- 
cate-General or the Collector may not take 
any further part in the suit. The true posi- 
tion is that it is for the Court to decide in 
suits under S. 92 whether an amendment 
is permissible and the consent of the Advo- 
cate-General or the Collector as the case may 
be is really evidence which has to be taken 
into consideration before deciding whether 
the amendment should be allowed. There 
is no reason why amendments which do not 
substantially change the character of the suit 
or enlarge the scope of it should not be made 
bv the Court itself without sanction. Amend- 
ments which enlarge the scope of the suit, 
for instance by allowing further reliefs with- 
out substantially changing its character, may 
be made with the sanction of the Advocate- 
General or the Collector. Amendments sub- 
stantially changing the character of the suit 
would not be permissible even with sanction, 
for in such a case it can liardlv be said that 
the suit in its amended form was ever validly 
instituted. 43 P.om L.R. 706. The sanction 
of the Advocate-General is equally a condi- 
tion precedent to the amendment of the plaint 
especially where such amendment relates to 
a cause of action arising after the institution 
of the suit and fresh parties are added in 
consequence, with a claim for fresh reliefs 
against them. 36 P,. 168. It is not the law 
that an application for amendment of a 
scheme of management framed in a suit 
under S. 92. C.P. Code, can onlv be made 
by parties to the suit in which the scheme 
was originally framed. The scheme cannot 
be regarded as a continuation of the suit, 
at any rate in the sense that applications 
under the scheme can only be made by parties 
to the scheme. Where the scheme provides 
for modification of the scheme by the Court 
on the application of parties interested in the 
institution, anv person who may have an inter- 
est in the institution from time to time, 
whether or not he was a party or a represen- 
tative of a partv to the original litigation, 
is entitled to make an application for amend- 
ment or modification of the scheme. 38 
Pom T..R . 1 137= A . T . R 1937 Pom. 124. 
The phrase "Anv other Court empowered m 
that behalf bv the Local Government" «" 
S. 92. probably refers to Courts such as the 
Subordinate Judge's Courts. 48 C. 53. Pm 
.err 22 T.C. 95=18 C.W.N. 612. A notifi- 
cation bv a Loral Government empowering a 
Sub- fudge to try a particular suit pending 
before the District Judge is not one con- 

template*! I.y S. 92 . 39 C .146. 

31 I C. 397. Amendment of suit by adding 
strangers to the trust as defendants and 
prayers for reliefs beyond S. 92, takes t 

rase out of the section and compromise there- 
in does not bind the public under S. Jh 
Ex pi. VI. 55 C. 519 (PC.). Aw aba 
42 Bom. L.R. 443=1940 Bom. 242. 
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Parties to Suit.— T he alienee of the trust 
property for the breach of which a muta- 
walli is sued under S. 92 may be made a 
party. 42 C. 1135. S£e also 47 I.C. Ill 
t=28 C L J. 4; 35 B. 470; 164 I.C. 615— 

43 L. W . 409= 1936 M. 449; 42 C.W.N. 345 
=1938 Cal. 278. But see 38 M. 1064 ; 28 
M.L.J. 326. and also .rcc 27 M.L.J. 266; 11 
P. 288. Strangers to the trust are neither 
necessary nor proper parties. 10 R. 342; 11 
P. 288. Beneficiaries can sue trustees for 
encroachments made by them. 101 I.C. 744 
= 1927 A. 518. A relief against strangers 
for recovery of possession of properties in 
their hands cannot be granted under S. 92 
and hence they must be struck off the record. 

27 M.L.J. 266 ; 39 C.W.N. 1103=1935 C. 
805. But jcc 53 M.L.J. 183. In a suit 
for framing a scheme for a public charity, 
the persons who bona fide allege to be trustee 
thereto should be made parties, otherwise 
their right would be lost if a scheme were 
framed. 50 I.C. 58. (36 M. 364, Ref.). 

Addition of i* arties. — In a suit for the 
protection of a trust under S. 92 the Court 
has power under O. 1, R. 10 to add parties 
for the effectual adjudication of questions 
relating to administration of the trusts. 43 
M. 707=38 M.L.J. 201. Court can add 
other worshippers if the suit is not properly 
prosecuted. 13 I.C. 232. Under S. 92 a 
suit may be brought by the Advocate- Gene- 
ral himself or two worshippers to whom 
he has given his consent in writing to sue 
or by tlie Advocate-General in conjunction 
with those persons. The right of each to 
sue in his own name is not inclusive of the 
right of the other. 43 M. 707'=38 M.L.J. 
201. No consent from Advocate-General is 
necessary to be added as defendants. Plain- 
tiffs no doubt do. 5 R. 263=103 I.C. 261 
= 1927 R. 182. Suit by body in charge of 
endowment — Statute modifying management 
of institution — New body cannot apply to 
continue the suit where the application 
would amount to an evasion of S. 92. 52 

C.L.J. 78=1931 C. 281. In the case of a 
representative suit relating to a trust insti- 
tuted with the consent of the Advocate- 
General or the Collector under S. 92, C.P. 
Code, no fresh consent is necessary in the 
case of each fresh addition of a party. Any 
memljcr of the public who is interested in 
the trust may come in and carry on the suit 
or appeal, as the case may he, without ob- 
taining a fresh sanction. An appeal is only 
a continuation of the suit. 62 C. 1132=61 
C.L.J. 469=39 C.W.N. 951. Right to sue 
— Trust for maintenance of choultry for 
feeding the poor, and building of temple — 
Suit by two members of public for fram- 
ing scheme for management of trust. Held, 
that though Ithe plaintiffs are not directly 
interested in the choultry for the poor, they 
are interested in the building of the temple, 
and in the suit so brought, the trust should be 
considered as a whole. 165 I.C. 63=1936 


M. 495. „ 

Right of suit — "Interest. — Interest in 

S. 92, C.P. Code, denotes an interest which 
must be a present and substantial and not a 
remote and fictitious or purely illusory inter- 
est. 1938 Rang.L.R. 276=A.I.R. 1938 
Rang. 339. A decree obtained in a suit 
under S. 5 of the Religious Endowments 
Act does not bar a suit under S. 92, of the 
Code. 63 I.C. 418. A suit relating to a 
public tru^t is not maintainable without the 
Advocate-General’s permission unless the 
plaintiff has special claim or interest. 35 
I.C. 846. The fact that the plaintiffs belong 
to the family of the founder and are entitled 
to succeed to the properties thereof under 
certain contingencies would naturally give 
them an “interest" so as to enable them to 
bring a suit under S. 92. 41 M.L.J. 20 (42 
M. 360, Dist.) . Residents of the locality in 
which a choultry is situated and members of 
the community for whose benefi't the choul- 
try was founded have a sufficient "interest 
therein within S. 92 to institute a suit. 35 
M.L.J. 661. A member of a church need 
not sue by virtue of an office. 39 M. 1056 
t=30 M’.L.J. 423. The section protects the 
right of the public and does not take away 
private rights; it should not be used to de- 
prive individuals, whose rights have been in- 
fringed, of their remedy. 25 M.L.J. 373. 

A suit by parties to a scheme sui't to esta- 
blish a private right which may interfere 
with the scheme settled is not maintainable. 

9 N.L.J. 45=94 I.C. 326=1926 N. 326. A 
Hindu entitled to worship in a temple has an 
"interest” in it ; the section does not require 
a “direct” interest. 24 I.C. 712. Right to 
sue — Bad for want of requisite interest on 
the part of one of the plaintiffs — Subsequent 
addition of other persons having requisite 
interest — Effect of. 43 M. 720=38 M.L.J. 
504. 

Suit under — Suit for Removal for 

SH ERA ITS OR TRUSTEES AS FOUNDERS — RlOHT TO 
relief — Grounds — Proof of breach of trust 
— Necessity. — If any relief is to be granted 
in a suit under S. 92, C.P. Code, ordering 
the removal or interfering with the rights of 
the shebaits and trustees as founders, some- 
thing substantial must be shown justifying 
their removal or interference. Where there- 
fore members of the old managing com- 
mittee of an ashram brought a suit against 
the founders of the institution on their form- 
ing a new managing committee on the expiry 
of the old one without even attributing breach 
of trust on the part of latter, held, that the 
founders were justified in taking proper 
steps for the management of the institution 
and in forming a new committee and there 
being no breach of trust attribute" to them, 
the suit was not proper. I.L.R. (1937) 1 
Cal. 515=A.I.R. 1937 Cal. 67. Cl. (/>) of 
sub-S. (1) of S. 92, C.P. Code, does not 
so widen the provisions of S. 92 as to make 
S. 92 not otherwise applicable to suits aga- 
inst strangers, applicable to such suits. 
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Where the person in possession asserts the 
property to he his, but admits that he is 
executing the trust, such person is a trustee 
either constructive or de son tort and in 
either case he is not a stranger. Therefore 
a suit under S. 92 can he brought against 
him. 171 I.C. 344=31 S.L.K. 510= A. I. 
R. 1937 Sind 230. 

Appeal.— See 1937 OAV.N. 730=1937 
Oudh 381. W hen a suit filed with the con- 
sent of Advocate-General at the instance of 
relators is dismissed, and the Advocate-Gene- 
ral does not think fit to appeal, the relators 
cannot file an appeal on their own account. 
9 Bom.L.R. 996. .See also 37 P.L.R. <85. 
When the suit is dismissed all the plaintiffs 
together must appeal. 1(H) I.C. 838=1927 L. 
382. There is no authority for the proposi- 
tion that some of the persons who have ob- 
tained leave can either institute a suit or can 
present an appeal, when the remaining per- 
sons arc alive and have not concurred either 
in the institution of the suit or in the presen- 
tation of the appeal. 16 I.. 782=158 I.C. 
465=1935 L. 251. Where an appeal was 
filed bv four out of the five persons who 
had obtained the consent of the Collector 
and the other who was not impleaded as ap- 
pellant owing to his absence was impleaded 
as a respondent applied to be transposed as 
an appellant and the application was granted; 
Held, that the appeal was competent as it was 
presented with the concurrence and at the 
instance of such person. (Ibid.) Powers 
given under scheme — Order in exercise of 
their powers Whether appealable. 92 I.C. 
556= 1926 M 130; 1930 M. 918=128 I.C. 
575. Scheme — Further directions left open 
Appeal — Modification in respect of matters 
left undecided — Not legal. 12 I..I..J. 199. 
Where a scheme provides for an application 
for modifying or altering it an order passed 
on such an application is not appealable. 55 
P». 414. See also 133 I.C. 401 = 1931 A. 
765. Where orders arc passed merely for 
carrying out a scheme, they are orders in 
execution, and appeals lie from such orders 
under S. 47. 177 I.C. 919= A. I. R. 1938 

Rang. 363. Appointment of mutawalli on 
framing scheme — Appeal by defeated candi- 
date does not lie because he was not a party 
to the original action and because it was not 
a judicial order. 14 I'. 236=157 I.C. 477 
= 1935 P. 261 . 

Parties to Appeal. — Where a person 
interested in a proceeding under S. 9 prefers 
an appeal against order of the District 
Judge, the proper respondents will be the 
parties that started the proceedings and in 
no case can the District Judge be called upon 
as respondent to support his own judgment. 

144 I.C. 701 (1)1=1933 A. 151. The fact 
that some of the reliefs cannot be granted 
on account of the absence of the consent in 
writing of the Advocate-General docs not 
disentitle the plaintiff to the other reliefs. 

145 I.C. 294=14 Pat.L.T. 168=1933 P. 


246. Where the directions given by a Court 
in the previous suit for settling a scheme 
have entirely failed to secure the due ad- 
ministration of the trusts for want of effec- 
tive machinery, a new scheme must be framed 
to make the administration effective. 1934 
P. 443. Suit under S. 92: District Judge 
has no power to direct transfer of suit to 
Subordinate Judge. 37 Bom.L.R. 120. A 
suit instituted with the sanction in writing 
of the Legal Remembrancer of the U. P. 
appointed by the Government to exercise the 
powers of the Advocate-General, but with- 
out the sanction of the Local Government to 
the specific suit is incompetent. 59 I. A. 121 
—53 A. 990=62 M.L.J. 249 (PC.); 
following 58 I. A. 460=6*1 M.L.J. 402=53 
A. 910 (P.C.). See also 1935 N. 28. 

Review.— A Court or a Judge carrying 
out the provisions of a scheme decree passed 
under S. 02. C.P. Code, acts as a Court 
and not as a persona desif/nata. The Court 
or Judge has power in such cases to appoint 
trustees to vacancies in the office of trustees 
whhh have arisen, hut there is no power to 
cancel an order of appointment or to review 
the same on the ground that some party allo- 


cs that he was misled by reason of wrong 
lforination given to him that the case was 
Ijotirned and therefore was not present at 
ic time the order was made, when it is not 
roved that cither the Court established or 
ic Judge was at fault. The inherent powers 
f a Court cannot be extended to such a case. 

1 L.W. 460=A I.R. 1939 Mad. 969= 
1939) 2 M.L.J. 475. 

Compromise of suit. — A suit under S. 

2 cannot be compromised if it is proved 
lat the endowment is a public one and where 
ic question whether the endowment is pun- 
c or not is still in dispute, there cannot he 

lawful agreement and it cannot he said to 
■ proved to the satisfaction of the ( ourt 
i.at the suit had been adjusted by a lawful 
?rccment so long as such a controversy 

sists. 26 I.C. 360=18 CAV.N. 1264. A 

ourt should not sanction a compromise of 
suit under section 92 under which any por- 
ou of the trust properties is given to any 

f the parties. 37 M.L.J. 489. See oho 
1 CAV.N. 298. See 22 Pat.L.T. 799. 

Vhrre a compromise decree is made in a 
fit tintcr section 92. C.P. Code, and a sub- 
inucnt suit before the District Judge for a 
cclaration that the terms of the decree am 
f the compromise petition in the fomcr 
n which the decree was based did not repn - 
•nt the true agreement between the partes 
nd are vitiated by fraud, is transferred or 
ial to a Munsif. the latter, if he finds the 
negation to he true can only declare • 
ic facts arc what lie finds the". 
iat in consequence the decree of , «i 

udge in the prior suit must be ami should 

land as vacated. It would then he for the 
artics to go to the Distnct Judge and I to ask 
iim to revive the prior suit and ^sposc o 
t according to law giving them the ncces 
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sary and proper reliefs. The Munsif has 
no jurisdiction to make a new decree under 
section 92 as that is a matter within the 
exclusive jurisdiction of the District Judge. 

22 Pat.L.T. 799. Quaere .— Whether in a 
representative suit affecting a public trust 
under section 92, a compromise can be enter- 
ed into without leave of Court. 22 Pat.L. 

T. 799. 

Arbitration. — Where an arbitrator is re- 
quired to investigate the nature of the manage 
ment of various charitable trusts by the par- 
ties in management thereof and is also asked 
to lay down a scheme for the future manage- 
ment of the institutions, that cannot be re- 
garded as a matter arising out of the private 
rights of any particular individual. 1 he fact 
that the disputing parties belong to the family 
or families in which the management of the 
institutions is vested will not of itself take 
the case out of the purview of section 92, 
if the object of the proceeding is to safe- 
guard the interests of the institutions or 
obtain directions for their proper manage- 
ment. A suit to have such an award made 
a decree of Court cannot lie when the pro- 
cedure prescribed by section 92 has not been 
complied with. 48 L.W. 742= (1938 ) 2 M. 
L.J. 972. 

Jurisdiction. — Sec 22 Pat. L. T. 799. 
A suit under section 92 shou'd be 

brought in the place where the sub- 
ject-matter of the trust, i.e., the trust pro- 
perty or trust money, or any part of it is 
situate. A suit under the section for the 
usual reliefs against the functioning trustees, 
in a case where the trust fund is in the hands 
of the trustees or where the claim against 
them is in the nature of a debt, must be 
instituted either in the Court having juris- 
diction over the place where the trustees 
reside or where the debt can be enforced on 
the ground that a part of the cause of action 
has arisen. The suit can be properly insti- 
tuted in the District Court of the place where 
the trust is situate, though under section 92, 
"both the sub-Court and the District Court 
to which the former is subordinate have con- 
current jurisdiction. 42 L.W. 505=1935 
M . 983=69 M.L.J. 274. Where money set- 
tled on trust is deposited at Madras with a 
firm carrying on business at Calcutta a suit 
relating thereto can be maintained in Calcutta. 
59 C. 357. Section 92 must be taken as 
overriding Cl. (12) of Letters Patent (Cal- 
cutta). (Ibid). As to legality of transfer of 
a suit under section 92 by District Judge 
to sub-Judge, sec 1935 B. 172, cited under 
section 24. Where a Local Government, pur- 
porting to act under section 92 (1), C.P. 
•Code, issues a notification which empowers 
the presiding Judge of a particular Court, 
specifically meaning the Judge, to hear suits 
which may be instituted under section 92, it 
is only reasonable to assume that the Govern- 
ment intends to comply with the section and to 
confer the necessary powers to the Court over 


which the named Judge presided and pre- 
sides. The Court presided over by that 
Judge is a Court duly "empowered in that 
behalf” within the meaning of section 92 (1). 
The jurisdiction may, however, be limited in 
time, i.e., only so long as that Court is pre- 
sided over by the particular named Judge. 
The notification cannot be taken as merely 
empowering the particular named Judge as a 
persona designata, so as to make it not in 
conformity with section 92 (1) and invalid 
on that account. The fact that the limits 
of the jurisdiction of the Judge are not 
mentioned in the notification will not also 
invalidate the notification. The notification 
in question would' also empower the Court 
presided over by that Judge to entertain 
plaints, as the power to entertain plaints is 
included in the general grant of jurisdiction. 
I.L.R. (1937) Bom. 655=39 Bom.L.R. 
548= A . I . R . 1937 Bom. 275 (F.B.). 

Rf.s Judicata. — Suit under S. 92 — Collec- 
tor's permission alone obtained — Subsequent 
Privy Council decision saying sanction from 
Local Government compulsory — Held, that 
the trial of the suit was not without juris- 
diction as admittedly the permission of the 
Collector to the appeal was obtained before 
the suit was brought and that procedure was 
according to the procedure laid down in 
Civil Circular No. 1-48, and hence the judg- 
ment was res judicata. 1935 N. 28. Where 
the Judge appoints a new trustee by consent 
of the parties to the suit without making any 
enquiry or resorting to any elaborate pro- 
ceeding, the appointment is not an appoint- 
ment which is the result of a judicial pro- 
ceeding and can only be justified as an ap- 
pointment made with the consent of the 
parties and on no other footing. That being 
the position, there can be no question that 
the order which the Judge has made in res- 
pect of the appointment will not operate as 
res judicata barring the claim of any claim- 
ant in future. 41 C.W.N. 298. 

Costs. — In a suit under S. 92, which was 
instituted bona fide and in which the plain- 
tiff’s allegation arc found to be substantiat- 
ed, it is only proper that the plaintiff should 
get all their costs out of the estate. 63 C. 
L.J. 573. 

Sec. 92 (2). — Clause is mandatory. 7 P. 
L.T. 4=1925 P. 544. 

Sec. 92 and S. 73 of Madras Hindu 
Religious Endowments Act.— The respec- 
tive spheres of S. 92, C. P. Code, and S. 73 
of the Madras Hindu Religious Endowments 
Act must not be forgotten. The latter Act 
removes from the ambit of S. 92, C. P. 
Code, only those religious trusts which 
amount to "religious endowments” under 
that Act. Where an endowment or fund is 
set apart for two purposes, namely, for the 
renovation of a temple and for the mainten- 
ance of a vedapatasala not connected with 
any temple, the entire amount of the fund 
being devoted to both purposes together with- 
out any apportionment or severance, the en- 
dowment is not a "religious endowment” 


590 


The Civil Court Manual (Imperial Acts). [S. 93 

93. The powers conferred by sections 91 and 92 on the Advocate-General 

may, outside the Presidency-towns, be, with the previous 
sanction of the Provincial Government, exercised also 
he 1 ectoi or by such officer as the Provincial 
Government may appoint in this behalf. 

PART VI. 

Supplemental Proceedings. 

94. In order to prevent the ends of justice from 
being defeated the Court may, if it is so prescribed,— 

to arrest the defendant and bring him before the Court 
to show cause why he should not give security for his appearance, and if he fails 
to comply with any order for security commit him to the civil prison ; 

direct the defendant to furnish security to produce any property belong- 
ing to him and to place the same at the disposal of the Court or order the attach- 
ment of any property ; 

(Y) grant a temporary injunction and in case of disobedience commit the 
person guilty thereof to the civil prison and erder that his property be attached 
and sold ; 

(rf) appoint a receiver of any property and enforce the performance of his 
duties by attaching and selling his property ; 

ie) make such other interlocutory orders as may appear to the Court to be 
just and convenient. 


Exrreise of powers of Advo- 
catc-Gcneral outside Presiden- 
cy-towns. 


Supplemental proceedings. 

(a) issue a warrant 


NOTES. 

falling under the Madras Hindu Religious En- 
dowments Act. because one of the purposes, 
though religious, is outside the scope of the 
Act. 42 L.W. 505=1935 M. 983=(,9 M. 
L.J. 274. 

Sf.c. 92 and O. 1, R. 10 (2). — In a suit 
under S. 92. for settling a scheme for a trust, 
it is necessary to implead as a defendant a 
person who is not merely a beneficiary hut 
is a near relation of the founder of the 
trust and has got the necessary qualification 
which, under the terms of the trust-deed, 
entitles him to he made a trustee, in order 
to enable the Court effectually and complete- 
ly to adjudicate upon and settle all questions 
involved in the suit. If he is not so im- 
pleaded. he will have no right of appeal 
against the decree of the trial judge affect- 
ing the trust properties. 167 F.C. 828=1937 

0. W.N. 271 = 1937 Oudh 229. 

Secs. 92 and 93. — Suit under S. 92 — Col- 
lector’s permission alone obtained — Subse- 
quent bj- Privy Council deciding sanction 
from Local Government compulsory — Deci- 
sion in suit, not without jurisdiction. 157 

1. C. 90=1935 N. 28. 

Sec. 93. — In a case where the defect of 
want of previous sanction by the Local 
Government is cured by the provisions of 
the Public Suits Validation Act (XI of 1932) 
it is not necessary for the plaintiffs to ob- 
tain any sanction of the Local Government 
during the pendency of the suit. (1932 P. 
C. 51 Ref.) 8 Luck. 266; 1933 Oudh 22. 
Sc* also 63 C.L.J. 70=1936 C. 815. A 
suit which has been dismissed under S. 93. 
C. P. Code, on the ground that the consent 
required by the section is not in order may 
be restored under S. 3 of the Public Suits 


Validation Act of 1932. if an appeal from the 
decree dismissing the suit is competent and 
open at the time of the latter Act. Once 
the order of restoration is made, the suit has 
to be proceeded with and tried in accord- 
ance with law. The suit cannot again be dis- 
missed on the ground that there has been no 
valid consent given by the Collector. 63 
C.L.J. 70=1936 C. 815. The Collector 
exercising under S. 93, C. P. Code, the 
powers conferred on the Advocate-General 
under S. 92, C. P. Code, has no jurisdiction 
to impose by his order granting sanction for 
a suit any time limit for the institution of 
the suit. The only restrictions which can 
be imposed arc in respect of the persons who 
can institute the suit and in respect of the 
reliefs which are sought and arc obtainable 
in such suit ; any other restrictions cither 
in the matter of the institution or in the con- 
duct of the suit would be ullra vires. A 
condition imposed by the Collector that the 
suit should l>c instituted within two months 
is illegal and may be ignored, although if 
the suit is filed long after the grant of sanc- 
tion, the Court has a discretion to refuse to 
pass a decree in the suit on the ground of 
unnecessary delay. In any case, assuming 
that the Collector can impose such time 
limit the period would not commence to run 
until the order of sanction is made known 
to the parties. 1937 M.W.N. 1319. 

Sec. 94. — Court has not got wider powers 
under this section in the matter of granting 
temporary injunctions than those c ” I VL cr ^ r I 

by O. 39. R. 1. 23 L.W. 85=92 I.C. 615 
= 1926 M. 258. A Civil Court has no juris- 
diction to issue an injunction to a party to a 
proceeding under S. 40 of the B. T. Ac 
restraining him from proceeding furth 
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Compensation for obtaining 95- (0 Where, in any suit in which an arrest 

arrest, attachment or injunc- or attachment has been effected oi a temporary injunc- 
tion on insufficient grounds. tion granted under the last preceding section ,— 7 

(a) it appears to the Court that such arrest, attachment or injunction was 
applied for on insufficient grounds, or 

( b ) the suit of the plaintiff fails and it appears to the Couit that there was 
no reasonable or probable ground for instituting the same, 

the defendant may apply to the Court, and the Court may, upon such application, 
award against the plaintiff by its order such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the defendant for the expense or 
injury caused to him : 

Provided that a Court shall not award, under this section, an amount exceed- 
ing the limits of its pecuniary jurisdiction. 

( 2 ) An order determining any such application shall bar any suit for com- 
pensation in respect of such arrest, attachment or injunction. 


NOTES. 

with an application made by him under that 
section to a Revenue Court. 5 Pat.L.J. 
76=53 T.C. 37=1919 Pat.H.C.C. 461. An 
order directing the furnishing of securities 
and submission of accounts passed on an 
application for the issue of temporary in- 
junction is one under S. 94 (e) . 17 I. C. 
361 = 17 C.W.N. 318. As to jurisdiction 
of Court to issue injunction to another 

Court, see. 1935 Pesh. 182. 

Sec. 94 (c) and O. 39.— When a Court 
accepts an undertaking given by the defen- 
dant in a suit and dismisses an application 
for attachment before judgment, the order 
of the Court amounts in substance to an in- 
junction restraining him from acting in 
breach thereof. The form only implies that 
the Court is prepared to deal with him hon- 
ourably in the expectation that he will treat 
his undertaking as equivalent to an order of 
Court. It is not open to the defendant to 
afterwards say that because the Court did . 
not pass an order of its own after accepting 
.his undertaking he is not in the position of 
a person bound by an order of Court. If 
the defendant commits a breach of his under- 
taking, the Court has jurisdiction to commit 
him to jail for contempt of Court and for 
violating the undertaking. 165 I.C. 747= 
44 L.W. 714=1936 M. 651 . Sec also (1937) 

2 M.L.J. 888=1938 M. 190. 

Sec. 95: Right to apply for Compensa- 
tion. — A defendant can apply for compen- 
sation whether process is served on him or 
not. 15 B. 160; 26 I.C. 369. The applica- 
tion can be made only to the Court which 
disposes of the case. 3 W.R. Mis. 28; and 
a Court of Small Causes can award com- 
pensation. 26 M. 504. The Court cannot 
of its own motion grant compensation. 26 
M. 494. Compensation can be given even 
when the suit is withdrawn. 15 B. 160. 
The section applies also to conditional at- 
tachments of the class contemplated by O. 
38, R. 5 (3). 35 C,W.N. 546.. The only 
ground put forward in an application for 
attachment before judgment was that unless 


the attachment was made the plaintiff in the 
event of success would have difficulty in 
realising the decretal amount, the application 
did not mention any of the grounds which 
justify an application for attachment before 
judgment under O. 38, R. 5, and on the face 
of it the application was made on altogether 
insufficient grounds and was entirely unjusti- 
fied. If such application is granted, the 
case is clearly one in which the defendant is 
entitled to reasonable compensation against 
the plaintiff under S. 95. 151 I.C. 283=11 

O.W.N. 1135=1934 Oudh 429 (2). The 
question to be decided under S. 95 is whe- 
ther there are no sufficient grounds for ap- 
plying for attachment and not whether there 
are no reasonable grounds stated in the 
creditor’s application for attachment. Though 
not stated in the application, if there are 
really sufficient grounds, the defendant 
would not be entitled to compensation under 
S. 95. 1937 N. 126. An application for 

compensation for wrongful attachment of 
property cannot be entertained by the Court 
before the order of attachment is set aside 
by the Court. 151 I.C. 994=1934 M. 638 
=67 M.L.J. 448. S. 95 is not inapplicable 
to cases in which the plaintiff happens to be 

a minor. 42 L.W. 542=1935 M. 886. 

Order for Compensation. — It is doubtful 
if an award of compensation can be made in 
a case where the order of injunction was 
passed after hearing both the parties and it 
was found there was sufficient grounds for 
making it. 17 L.W. 150=1923 M. 352. 
The fact that an interim order of attach- 
ment before judgment is made absolute is 
no bar to the Court entertaining an applica- 
tion for compensation under this section. 
1931 M.W.N. 956 (1923 M. 352, Expl.). 
The proper stage for making such an appli- 
cation would be only when the suit is heard 
and until then, it would be premature. 
(Ibid.) An order for compensation is one 
independent of decree, although it sets off 
the compensation as against the decreed 
amount. 21 I.C. 756. A compensation 
may be given for improperly obtaining tem- 


I 
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porarv attachment though the same is set 
aside on notice. 49 I.C. 86=9 L.W. 99. 
Compensation will he granted only where 
damages lias resulted. Where only an 
order of attachment' before judgment has 
been passed hut the property has not been 
actually attached in pursuance of the order, 
it cannot he said that the mere order of at- 
tachment has resulted in damages and hence 
the person whose property has been ordered 
to be so attached cannot claim compensation 
under S. 95. 183 I.C. 174-A.I.K. 1939 

Kang. 260. The setting aside oi an order 
of attachment is not an essential preliminary 
to the grant of compensation tor wrongful 
attachment under S. 95, C. I’. Code. Nor 
would the passing of an absolute order of 
attachment he a bar to an application under 
S. 95 for compensation lor wrongful attach- 
ment. No such preliminary step has been 
prescribed in S. 95 which alone governs the 
procedure in a summary application for com- 
pensation for wrongful attachment and a 
Court would not be justified in hedging this 
remedy round with restrictions which the 
section itself docs not import. 1940 Mad. 
77= (1940) 1 M.L.J. 782=50 L.W. 640. 
The word plaintiff in S. 95, C. 1’. Code, 
cannot he read as including the next friend 
of a minor plaintiff. I he Court has no ju- 
risdiction to order a next friend to pay 
compensation under S. 95, f . P. ( ode. I he 
injured party is not, however, prevented 
from instituting a suit to recover from the 
next friend compensation, should lie wish 

to do so. 53 L.W. 675= (1941) 1 M.L.J. 

765. , , 

Presumption. — It must be presumed that 
the Court granted the application for arrest 
or attachment upon sufficient grounds, un- 
less the contrary is proved. 18 W.R. 450. 

Proof. — Damages can he awarded only 
when it appears to the ( ourt deciding the 
suit that there was no probable ground for 
instituting it. 13 M.L.J. 70. Plaintiff 
must prove want of reasonable and probable 
cause in a suit for damages for attachment 
before judgment and malice. Malice is any 
improper or indirect motive, i.c., no hatred 
or enmitv is necessarv. 35 M. 598=21 M. 
L.J. 1052. .See also 9 I.C. 60=13 O. C. 
357. It is incumbent on an applicant under 
S. 95, C. P. Code, for compensation for 
wrongful attachment, to prove affirmatively 
that the attachment was applied for on in- 
sufficient grounds. It is not sufficient for 
this purpose to show that he has proper- 
ties which arc greater in value than the 
amount at stake in the suit. Me must show 
that the plaintiff was unjustified in sugges- 
ting to the Court that he the defendant was 
about to defeat the object of the suit by 
making alienations. (1940) 1 M.L.J. 782= 
50 L.W. M0. The decree-holder who 
■wrongfully moves the court, is a trespasser 
responsible for all damages though he may 
have acted innocently and mistakenly. 12 
I.C. 26=4 Bur.L.T. 220. To justify an 


attachment before judgment it is not 
enough that the defendant is in straightened 
circumstances but it must be proved that he 
was actually about to dispose of his pro- 
perty. 49 I.C. 86=9 L.W. 69. Tn an ap- 
plication for compensation for wrongful at- 
tachment under S. 95, C. P. Code, it is not 
necessary to prove special damage. The 
words “expense or injury” indicate that 
either the particular damage upon which a 
monetary value can obviously be placed or 
the more general damage which the Court 
endeavours to assess in terms of money, is 
contemplated by the section. It is not 
necessary to prove more than general da- 
mage, e.< 7.. mental pain, general loss of re- 
putation. etc. 1940 Mad. 77= ( 19 10) 1 M.L. 
J. 782=50 L.W. MO. 

Dam a«.i s. extent OF.— The litigation and 
dclav. and also every depreciation of the 
goods, by any immediate fall in the market, 
are the natural and necessary consequences 
of the creditor's unlawful act. 17 C. 436. 
For wrongful attachment the decree-holder 
moving the Court is responsible for any loss 
suffered bv a person whose goods arc wrong- 
fully attached. 12 T.C. 26=4 Pur. L. T. 
220. Expense or injure in S. 95 for wrong- 
ful arrest includes also general damages 
such as damages for injury to reputation or 
humiliation. No special procedure is neces- 
sarv for wrongful arrest. 3 L.W. 30=32 

I. C. 592. See also 1940 Mad. 77= (1940) 1 
M.L. I. 782. A Court is not justified in 
awarding compensation to a defendant in a 
suit under S. 95, on the basis that bis pres- 
tige suffered or that he felt humiliated by 
reason of an attachment before judgment 
obtained by the plaintiff, Damage to pres- 
tige ami humiliation do not amount to "in- 
iury” for which compensation can be 
awarded under S. 95. The claim to damages 
must be in respect of some damage caused 
to the defendant as the proximate result 
of the attachment which had been applied 
for on insufficient grounds. 39 C. W. N.* 
915. 

Rp.ht of Suit. — A claim for compensa- 
tion for wrongful attachment of property 
before judgment made in a counter-affidavit 
disputing the propriety of the interim order, 
is no bar to a suit for damages. 38 M.L. 

J. 324. Suit for damages, if can be main- 

tained against a defendant for obtaining 
maliciously and without reasonable cause a 
perpetual injunction which was dissolved on 
appeal. 42 C. 550. (13 W.R. 305. doubt- 

ed.) See contra 30 C.W.N. 465 — 94 I.C. 
444=1926 C. 757. The suit barred under 
S. 95 (2) and the application under section 
95 must be ejusdem generis with the same 
cause of action. An application under >. 

95 docs not bar a subsequent suit for dama- 
ges caused by reaping and removal of i; 
crop on land which the plaintiff was, by the 


Court’s injunction, forbidden to enter. 1932 
M.W.N. 536. Maintainability of suit for 
ilamaRcs for malicious attachment apart 

from S. 95. 59 C. 1073=1932 C. 821. 
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PART VII. 

Appeals. 

Appeals from Original Decrees. 

96. (1) Save where otherwise expressly provided in the body of this Code 

ir .... or by any other law for the time being in force, an appeal 

Appeal from ongmal decree. sha „ Hc from every decrec passed by any Court 

ing original jurisdiction to the Court authorized to hear appeals from the decisions 
of such Court. 

(2) An appeal may lie from an original decree passed ex parte. 


NOTES. 

Appeal. — A n appeal will now lie from an 
-order granting compensation. 28 A. 81; 24 
M. 62, or refusing compensation. 25 M. 

L. T. 46. An order of a Divisional Court 
under S. 95, refusing an order of the Court 
of first instance is an appellate order under 
S. 104 (9) and is not appealable. 11 I.C. 
917=4 Bur. L.T. 204. An order under S. 
95, C. P. Code, passed by a Small Cause 
Court dismissing an interim attachment is- 
sued by itself is valid and such an order 
cannot be questioned on appeal. 26 1. C. 
359. 

Revision. — The grant of compensation 
under S. 95 is no doubt a matter of discre- 
tion, but the discretion has to be exercised 
in a judicial manner. Where the Court lias 
given no reasons for refusing the application 
for compensation, the order clearly ignores 
the terms of S. 95 and is not one according 
to law. 151 I.C. 283=11 O.W.N. 1135= 
1934 Oudh 429. Court-fee in appeal against 
order under S. 95. See 1940 A. M. L. J. 
70. 

Sec. 96: Appeal, What is. — An applica- 
tion by a party to an appellate Court asking 
it to set aside or revise a decision of a sub- 
ordinate Court is an appeal within the ordi- 
nary acceptation of the term. An irregu- 
lar or incompetent appeal is none the less 
an appeal for purposes of limitation. 63 

M. L.J. 329=59 I. A. 283=60 C. 1 (P.C.). 
S. 96, C. P. Code, does not apply to appeals 
from decrees passed by a High Court in 
exercise of its original jurisdiction, but pro- 
vides for appeals from other Courts exer- 
cising original jurisdiction. The original 
side of a High Court is just as much the 
High Court as the appellate side, and rights 
of appeal are given not by the Code but by 
the Letters Patent. 1937 Rang.L.R. 97= 
A.I.R. 1937 Rang. 268. Under S. 96, an 
appeal can lie only against a decree and not 
against any findings or observations made 
in the body of the judgment, if the final 
decree is not against the party concerned. 
1940 R.D. 355=1940 A.W.R. (B.R.) 170. 

Bight ok Appeal. — T here is no right of 
appeal unless it is conferred by statute. 11 
M. 26=14 I. A. 160 (P.O.); 40 C. 21= 
39 I. A. 197, 203 (P.C.); 28 A. 549; in 
express words 20 B. 803; 43 C. 857; 1929 
R. 198; 1929 A. 577; 39 C.W.N. 567. It 
cannot be assumed that there is a right of 
appeal in every ease decided by a Court. 

C. C- M.— 75 


Such a right must be given by statute or 
some authority equivalent to a statute. [11 

M. 26 (P.O.), Ref.)]. 57 M. 271= 

66 M.L.J. 438; 57 M. 670=66 M.L.J. 
532. An agreement not to appeal if for 
consideration and is otherwise good is valid 
and enforceable. 14 M.I.A. 204; 8 C. 

455; 1 A. 267 (F.B.); 134 I.C. 262=1931 

N. 126. Application under section 34, 
Trust Act, order on, if open to appeal. See 
11 O.W.N. 1533=1935 O. 72. See also 
40 Bom.L.R, 1198 (Appeal from order 
under O. 41, R. 5 refusing stay of execu- 
tion) . 

Rioiit op Appeal — Extent op. — S ection 
96 gives right of appeal from every decree 
passed by a Court of original jurisdiction. 

I he right of appeal vests in every party 
adversely affected by the decree and against 
only that part of the decree which adversely 
affects him. 151 T.C. 25=1934 A. 677. 
See arso A.I.R. 1937 Sind 94; I.L.R. 
1937 Nag. 519=1937 Nag. 268. 

Sec. 96 (2).— Scope — Defendant not fil- 
ing written statement on date fixed and 
failing to appear — Pleader’s request to 
make oral statement refused — Ex parte 

decree— If justified— Appeal after dismissal 
of application to set aside ex parte decree — 
Appellate Court can set aside ear part e de- 
cree a nd renin nd su it— C . P . Code, 0 . 10, 
K. 2 Right of pleader to make oral state- 
ment Where a decree in favour of the 
plaintiff allows his claim in its entiretv 
provided a certain condition is fulfilled and 
dismisses it in its entirety if that condition 
is not carried out within a specified time, in 
ether event the rights of the parties are 
conclusively determined by the decree. The 
plaintiff is entitled to appeal from the order 
imposing the condition of which lie com- 
plains. A party in whose favour a decree 
nas been passed may nevertheless have a 
ng i to appeal against a finding adverse to 
lum —the test to be applied in each parti- 
cular case being whether the finding sought 
to be appealed against is one to which the 
rule of res judicata may be held to be appli- 
cable so as to dissentitle the aggrieved party 
[o agitato the question covered by the find- 
mg in any other proceeding. 42 C.W.N. 

Forom of Appeal — A ‘brought a suit 
against Ii for redemption of n house on the 
payment of Its. 1,000. 7? pleaded inter' 
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( 3 ) No appeal shall lie from a decree passed by the Court with the consent 
of parties. 


NOTES. 

alia that A had admitted B as owner of the 
houso ami that as such ho had rebuilt the 
house incurring a cost of Rs. 15,000, which 
A must pay in addition to mortgage-money. 
The Subordinate Judge passed a preliminary 
decree for possession bv redemption of the 
mortgage on payment of Its. 9,050. 1> 

filed an appeal for enhancement of the 
amount. Held that the appeal lay to the 
High Court and not to the District Court 
as the value of the subject matter in a re- 
demption suit was the amount adjudicated 
by the trial Court, Its. 9,050, and not the 
valuation given by the plaintiff, Its. 1,000 
[1926 L . 376 (F.B.), Poll.; 106 I\R. 
1895, (F.B.), held overruled.] 148 I.C. 
234—1933 L. 155. 

Sec. 96 (3). — Consent decrees an* not 
appealable. 43 C. 85. But they can be set 
aside for proper grounds by a separate suit. 
15 B. 594. No appeal lies against a decree 
passed upon a compromise even if the com 
promise be disputed. For a consent decree 
to come within the prohibition of section 96 
(3) it is not necessary that the consent 
should continue till the passing of the decree. 
12 P. 359=14 P.L.T. (Supp.) 1=1933 
Pat. 306. Where a compromise has been 
recorded and it has not been challenged in 
any way in the lower Court the recording 
of the compromise must be held to have been 
done by consent and section 96 (3) read 
with section 108 would bar an appeal against 
the order. 57 B. 206=35 Bom.L.R. 127 
=1933 B. 205. See also 156 T.C. 1035. 
Consent decree — Parties inviting Court to 
adopt special procedure — Court adopting 
and deciding Huit — Appeal from decision — 
Maintainability. 71 M.L.J. 281. See 
also 172 I.C. 421 (decree passed on oath 
taken by a party in pursuance of an ofTer 
by the other party — Effect of). In con- 
struing a particular provision of the Code 
tho Courts should, as far as possible, give 
to tho other provisions of the Code their 
proper and effective meaning to attain their 
proper and effective purpose. There is a 
distinction between a decree passed by con- 
sent of parties to which section 96 applies, 
and a compromise of suit under O. 23, R. 3. 
Section 96 does not in all cases bar an ap- 
peal which involves a consent decree. Where 
an order recording a compromise is passed 
under O. 23, R. 3, nil appeal lies from it 
under O. 43, R. 1, Cl. (m) and section 96 
(3) is not a bar to such appeal. [1933 

B. 205, not foil.] 29 8.L.R. 437=163 I. 

C. 240=1936 Sind 59. Section 96 (3) is 
not applicable to mutation proceedings. 35 
P.L.R. 395. 

An Aorkrment to aoorpt t he decision 
or a Court ah that or an arbitrator with- 
out any objection implies that tho 


decision was to be accepted as final and 
there is to be no right of appeal to another 
forum. 15 L. 726=1934 L. 176 (2). 

Where the parties to a suit agree and say 
that tho determination of their disputes by 
a third person is to he final between them, 
it is to be regarded as an undertaking not 
to appeal. A decree passed is still a decree 
passed by consent, when the Court finds 
there was a compromise, whether the compro- 
mise is admitted by both the parties or dis- 
puted by one of them; and the parties are 
estopped from impugning the decree made 
in accordance with the finding of third per- 
son by whose decision they have agreed to 
be bound. 60 C.L.J. 173. When a party 

offers to ho bound bv the statement of a 

• 

certain perron, that statement becomes con- 
clusive evidence under the Indian Oaths 
Act and it is on the basis of that evidence 
that the Court decides the case. It cannot 
therefore l>? said that the decree in such a 
case is passed with the consent of the par- 
ties. 15 L. 305=149 I.C. 1102=1934 L. 
67 (1). Decree in accordance with award 
not appealable — When objections against 
award have been heard and decided. 119 
I.C. 694. Section 96, Cl. (3) presup- 
poses that the party appealing has consented 
to the decree being passed — Person denying 
to he party to compromise can appeal. 114 
T.C. 101=1929 S. 32. 

Scope op Section. — The new Code does 
not deprive the litigant of tho right of 
appeal which he had under the old Code 
even though such right could not he exercis- 
ed immediately on the introduction of the 
new (’ode. 21 M.L.J. 6.31. See also 151 
T.C. 25=1934 A. 677. Finding of fact of 
Original Side Judges of High Court are 
generally accepted. 20 S.L.R. 295. See 
also 97 I.C. 505 = 1926 Sind 216; 1934 A. 
531 . A decree to lie appealable must he a 
final disposal. 1929 M. 404 = 122 I.C. 519. 

Application op Section. Sun Cl. (3). 
Section 96 (3) applies only to suits anil 
not to proceedings in execution. 4 Pat.L. 
T. 735=1924 P. 346. An order passed 
by the judge of the City Civil Court, 
Madras, under section 7 of the Madras ( ity 
Tenants’ Protection Act fixing a reasonable 
rent is not appealable. Such an order is 
not a decree under Hoction 96, C.P.Codc, tho 
scheme of the Act is to make such order s 
not appealable. T.L.R. (1939) Mad. 2b 
=49 L.W. 118=A.T.R. 1939 Mad. 430 
= (1939) 1 M.L.J. 80. Where n suit 
for accounts under section 33 of the 
United Province* Agriculturists Relief 
Act Is tried by a Civil Court of 
originnl jurisdiction, a Munsif, tho trial 
Court docs not exercise nny special Juris- 
diction under United Provinces Agricultu- 
rists* Relief Act and hcncc the right or 
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appeal will bo governed by section 96, C. 
P . Code . 181 I.C. 282=A.I.R. 1939 All. 

233. 

Who can Appeal. — A party cannot ap- 
peal against a decision in his favour on the 
ground that one of the findings is against 
him. 24 I.C. 36. See also 2 L.W. 101= 
27 I.C. 861; 3 A. 152 (F.B.). If a decree 
is upon the face of it, entirely in favour of 
a party to the suit, he cannot apppeal. 7 
A. 606 (F.B.); 8 P. 617. An adverse 
finding against any single issue or issues is 
not appealable unless such finding is incor- 
porated in the decree. 6 M.L.J. 87. See 
also 44 I.C. 723. An appeal is not main- 
tainable against opinions in a judgment 
when the decree is in favour of a party. 51 

I. C. 622. When a suit is dismissed for 
want of cause of action there cannot be an 
appeal by defendant on a finding. 20 C. 
W.N. 1354. Notwithstanding a suit is 
dismissed, a defendant has a right of ap- 
peal and for that purpose it is open to the 
parties to go behind the decree and see 
really what the adjudication is. 25 M.L.J. 
379. Also see 36 M.L.J 041. If a per- 
son who ought not to have been made a 
defendant is impleaded as such, he cannot 
appeal. An order directing the removal of 
a party’s name from the array of parties 
is in substance though not in form a decree 
and an appeal lies therefrom. 53 A. 466. 
No person 1ms a right of appeal from a 
decision unless his interest is prejudicially 
affected by it. 41 I.C. 468. A defendant 
has a right of appeal even if the suit has 
been dismissed against him, if he is aggriev- 
ed by the decree. 30 M. 447; 9 C.W.N. 
684. Any plaintiff or a defendant has a 
right to appeal without the concurrence of 
the other parties to the suit. 22 B. 718. 

'1 he representative of a deceased person can 
appeal from the decree although he may not 
have been brought on the record. 12 M.L. 

J. 435. 

Who can appeal — Third party claiming 

UNDER PARTY TO SUIT — RlOUT TO PREFER 
appeal. The right of appeal is u creature 
ol statute and it can be exercised only by 
those in whom the power is vested expressly 
or impliedly by the statute. In a suit under 
O. 21, R. 103, against the Official Receiver 
representing the estate of an insolvent 
decree was passed in favour of the plaintiff 
The Official Receiver did not prefer an ap- 
peal. Tho appellant, who was one of the 
creditors of the insolvent represented by tho 
Official Receiver in the trial Court, presented 
an appeal against tho decree in so far as it 
related to the Official Receiver and an appli- 
cation for leave to appeal against that de- 
cree on behalf of itself and tho general bodv 
of creditors of tho insolvent. Held, that 
tho appellant, not having been a party to 
the suit, was incompetent to prefer the" ap- 
peal. Held, further, that eve n if leave to 


appeal may be granted to a person not a 
party to tho suit, this was not a proper caso 
in which leave should be granted. 57 M 
670=1934 M. 360=66 M.L.J. 532. Order 
on application under action 34, Trust Act- 
Appeal. See II O.W.N. 1533=1935 O. 72. 

“Lx parte” Decree. — A defendant 
against whom a decree has been passed ex 
parte, and who has not adopted the proce- 
dure provided by O. 9, R. 13 can appeal 
from such decree under the general provi- 
sions of this section. 9 M. 445. Appealability 
of order under O. 17, R. 3. 5 R. 838=1927 
R. 148. See also 1937 Nag. 268. 

Res Judicata. — A finding upon a point 
necessarily arising in the case operates as 
res judicata between tho parties, and the 
aggrieved party can prefer an appeal against 
tho finding although the decreo is in his 
favour 7 A. 006; 11 C. 301 (P.C.); 40 
I.C. 7/1. 

Consent Decree. — S erious and substan- 
tial injustice to the party must be shown to 
result lrom letting tho order stand which 
was made by the consent of the pleader under 
a mistake of fact. 46 M.L.J. 160=1923 
I .( . 184 (P.C). Decree on basis of com- 
promise— Porson verifying compromise hav- 

no 2 u * ,l0rit y Party can appeal. 1929 
Oudh 385 (F.B.). No appeal lies from 

"‘ ado b - v consent of parties espe- 
; ‘ If tbe *PP e Hant has derived some 

23? *LTn T ia<: 57 I C - 70=30 O.L.J. 

ol l C oai 1 ^ C W - N - 752 ’ also 

,, r C * -94=1926 B. 39; 172 I.C. 421 
(decree passed on taking of oath). What 

iectl?dT r le ° r0e ~ Right of appeal in case 

ed bv c 0n P rocodurc not warrant- 

v ,r 1 I Code . See 18 Pat. 261=1939 P.W. 
N. 151 — 1939 Pat. 614. No appeal lies 
gainst an order of dismissal of a suit under 

C.WN 752 e f l' C ° <le - , 34 I C - 
R 3 i 2 • A decrce under O 23, 

K 3 can bo passed only after there has been 

43 C de 85 m A the C 1 0mpr0mi8e be recorded, 
-so wldch £ 

bHo a C r„? IT he held t0 '-e e beon n don: 

ord" Bon, r B apr r 2 a 7 ‘ « T 

party* to sun 3 t0 the COni P r °miso though a 

o"* 1 V-' ^ ~ S ?£& 

tion miit no w A C ° n8ent decree in a parti- 
ng hi? ;n' o tWe ° n " omo of the Parties is 
not binding on any of tho parties. 27 I. 

passed on a PPeal lies against a decreo 
vakil d ?.? compromise entered, into by a 
' 3 ? m Ut u r T efe T rCI1 c e to hi3 client . 41 

Foil ) i 2 „ 3 M ; L J - 38 ?. Dist.; 21 M. 274, 

Of aPo °- der d,r€cti “fT the appointment 

ties dor ,n T ,0n0r with th0 consent of par- 
ties does not come under Cl. ( 3 ) n f tl)<? 

rTLt TW/'i- 216 ■ 27 a w m 

ihe fact that defendant does not raise any 


-596 


Tjie Civil Court Manual (Imperial Acts). 


[S. 97 


97 . Where any party aggrieved by a preliminary decree passed after the 

commencement ol this Code does not appeal from such 
Appeal from final ^ decree decree, he shall be precluded from disputing its eorrect- 

mi nary decree. ncss ,n an Y appeal which may be preferred from the 

final decree. 


NOTES. 

objection to a paricular relief cannot make 
the decree a consent decree when the relief 
is eventually decreed. 40 I.C. 840=15 N. 
L.R. 39. 

Waiver. — Where the plea of limitation is 
waived though the suit is time-barred, the 
•decree following is a consent decree and thus 
not appealable. 39 M.L.J. 68=24 C.W.N . 
1055 (P.C.). Agreement to abide by decision 
of Court — Appeal, if lies. 192G A. 90= 
89 I.C. 58G. 

Decree on Appeal. — A appeal being a 
•continuation of the original proceeding, the 
Appellate Court’s decree is the decree in the 
suit. 30 M.L.J. 379. 

Preliminary decree. — Where in a suit 
for contribution the lower Court decided 
that the defendants were liable to contri- 
bute and also the extent of the liability and 
it only remained to work out. the amount 
of the decree, held, that the findings amount- 
ed to a preliminary decree from which an 
appeal was competent. 9 Luck. 701=11 
O.W.N. 606=1934 O. 307. See also 50 L. 
W. 541 = 1939 M. 897. No appeal lies from 
nn order passed in a partition suit 
after the preliminary decree and before the 
passing of the final decree. Such an order 
cannot amount to a decree so as to be appeal- 
able. Tn a suit for partition there aro only 
two decrees, vis., the preliminary decree 
and tho final decree and no third or further 
decree can he passed by the Court between 
these two. 1937 A.L.j'. 809=A.I.R. 1937 
All. G94 . 

Sec. 97: Preliminary and Final De- 
•crees. — Where a final decree is passed no 
appeal will lie against, a preliminary decree. 
But the Court may allow the appeal to bo 
amended so ns to convert it into one against 
the final decree. 48 C. 1036; see also 1928 
L. 73=107 I.C. 610. An appeal filed from 
a preliminary decree is competent, although 
during its pendency a final decree is passed 
but it is not appealed against. 40 P.L. 
R . 123. Where the preliminary decree for 
sale on a mortgage provides that if the net 
proceeds of the sale are insufficient to pay 
the amount of the decree, etc., the plaintiff 
shall be at liberty to apply for a personal 
decree for the amount of tho balance, such 
a provision constitutes an adjudication ad- 
verse to tho defendant and an award to the 
plaintiff of a personal decree; and if the 
defendant does not nppenl from it, he is 
precluded under section 97, C.P.Code, from 
afterwards disputing its correctness. It 
is not therefore open to tho defendant in 
such a case to object to the plaintiffs’ appli- 
cation for a personal decree after the mort- 


gaged properties are exhausted. 151 I.C. 
1055=11 O.W.N. 1196=10 Luck. 233. 

Practice and Procedure. — It is a salu- 
tary rule that where the issue is simple and 
straightforward and the only question i9 
which set of witnesses is to be believed the 
findings of fact of the trial judge should 
not be lightly disregarded. 40 C. 132. 
If the competency of an appeal ’is in ques- 
tion the appellant must establish that lie has 
a right of appeal, for a right of appeal is 
not a natural right but must be given by 
express rules of statute. 43 C. 857. Small 
cause suit tried on the original side — Ap- 
peal from decree. 51 I.C. 967. An appeal 
lies from a decree in a suit transferred from 
the Small Cause Court to the Original Side 
under section 23 of the Provincial Small 
Cause Courts Act and the Appellate Court 
can remand the suit. 45 I.C. 645. 

Forum oe Appeal. — Transfer of venue. 
37 M. 477. Where on withdrawal of a 
claim against sonio defendants a decree is 
passed which makes the defendants liable 
for their own costs, an appeal does lie. 18 
M.L.T. 460=31 I.C. 312. The value of 
the subject-matter in a redemption suit is 
the amount adjudicated by the trial Court 
and not tho valuation given by the plaintiff. 
It is the former that determines the appel- 
late forum. 1933 L. 155. 

Preliminary Decree, what is. — Tho C. 
P. Code makes no provision for something 
which is neither a decree nor an order, nor 
anything which is both; nor does it provide 
that one adjudication by the Court can bo 
resolved into diverse elements, some of which 
are decrees and some orders. The question 
is one of substance, whether an adjudication 
is a decree or an order. 42 C. 914 (P.C.). 
Srr also 9 Luck. 701=1934 O. 307. 
Though no appeal against the final decree 
is preferred it is no reason for not hearing 
the appeal against the preliminary decree 
in n suit for partition. 36 A. 532. If an 
appeal from preliminary decree succeeds, 
the final decree passed later on falls to tho 
ground. 34 A. 493; 36 A. 532; 35 

M.L.J. 361. Tho passing of n 

final deeree, whether precludes a party 
from preferring nn nppenl against tho 
preliminary decree; 37 M . 455 — 22 

L. J. 317; 24 M.L.J. 190. Tho Tight to 
appeal lies only from a preliminary decree 
and not from a preliminary finding in a sui 
directing accounts to be taken. 38 B. • ■ , 
39 B. 339 (F. B . ) . mere there is only a 
preliminary finding and no decree is drawn 
up, there 'is no preliminary decree and no 
appeal under section 97. 37 B 480; 37 

B. 60. The legislature in enacting section 
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98. (1) Where an appeal is heard by a Bench of two or more Judges, the 

appeal shall be decided in accordance with the 
b y °rrmo"5^ lhCard opinion of such judges or of the majority (if any) 

of such Judges. 

(2) Where there is no such majority which concurs in a judgment varying 
or reversing the decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the Judges 
composing the Bench differ in opinion on a point of law, they may state the point 
of law upon which they differ and the appeal shall then be heard upon that point 
only by one or more of the other Judges, and such point shall be decided according 
to the opinion of the majority (if any) of the Judges who have heard the appeal, 
including those who first heard it. 

![ (3) Nothing in this section shall be deemed to alter or otherwise affect 
any provision of the letter? patent of any High Court.] 


LEG. REF. 

1 Sub-scction was added by Amending Act 
XVIII of 1928. 

NOTES . • 

07 intended to prevent preliminary questions 
being raised in the form of an appeal after 
a case has been decided upon the merits. 36 

B. 536. Sec also 1937 Rang. 404. Effect 
of passing of final decree after filing of 
appeal from preliminary decree. See 92 I. 

C. 545=1920 B. 43. An appeal filed against 

a preliminary decree can be heard though 
final decree made after the appeal was pass- 
ed and lodged, -is not appealed against; a 
preliminary decree is not maintainable unless 
there is also an appeal against the final de- 
cree passed subsequent to the preliminary 
decree by the Court below. 71 I.C. 290 
(40 C. 1036, referred to); 91 I.C. 358 = 
1926 0. 557. But see also 157 I.C. 416 
=1935 L. 482. An appeal against the 
preliminary decree after the final decree is 
passed but before it is signed is> not incom- 
petent, ns no copy can be got for the final 
decree until it is signed and drawn up and 
the onlv nppealable decree is the preliminary 
decree. 46 I.C. 802=22 C.W.N. 831 (30 
I.C. 321, Foil.) The order remanding 
after settling certain issues is a preliminary 
decree and must be appealed from. 32 I.C. 
866=22 C. W. N. 43. Whore, before the 
filing of an appeal against a preliminary de- 
cree, a final decree was passed and 
no appeal was preferred against the 
final decree, there is no appeal against 
the preliminary decree. 27 I.C. 135= 
20 C. W. N. 231 (18 C.L.J. 321, 

Foil.); 30 I.C. 321=22 C.L.J. 90; 1928 
L. 73; 1937 Rang. 494; see contra 34 C. 
W.N. 66 (F.B.); 1930 Pat. 177=11 P. 
L.T. 61 (F.B.). Under the old Code, objec- 
tions to a preliminary decree could be taken 
in an appeal against the final decree, with- 
out appealing from the preliminary decree. 
24 I. C. 18=21 C. L. J. 459. A final 
decree, passed before the appeal from 
the preliminary decree must bo brought to 
the Appellate Court’s notice, otherwise the 


Appellate Court’s decree supersedes the final 
decree also. 17 C.W.N. 868=18 C.L.J. 209 
(36 C. 672; 6 C.L.J. 547; 32 C. 1023; 32 
A. 225, Dist.; 3 C. 20, Foil.). See also 20 
I.C. 576=18 C.L.J. 214; 21 I.C. 510=18 
C.L.J. 223; 21 I.C. 516=18 C.L.J. 321. 
Appeal from preliminary decree cannot be 
treated as one against the final decree also. 
74 I.C. 485=11 O.L.J. 248. 

Sec. 98: Scope and Application of Sec- 
tion. — With the addition of sub section (3), 
section 98, C.P.Code, made by the Repealing 
and Amending Act, XVIII of 1928, that 
section has no application to cases heard by 
Division Bench of a Chartered High Court, 
whether on appeals from decrees of Subordi- 
nate Courts or from decrees passed by a 
Judge of the High Court on the Original 
Side. All cases of difference of opinion 
among the Judges composing the Division 
Bench are governed by Cl. 26, Letters Pa- 
tent, and the Division Bench should state 
expressly tlio points of difference.* 15 L. 
425=149 I.C. 575=1934 L. 371 (F.B.). 
See also I.L.R. 1938 A. 972=1938 
All. 641 (F.B.). Cl. 20 of the Letters 
Patent (Lahore) and not section 98 of the 
C.P.Code applies in case of a difference of 
opinion between the Judges of a Division 
Bench even in the case of an appeal from 
the mofussil. (52 M. 563, Foil.); 142 I. 
C. 427=34 P.L.R. 584=1933 L. 648 (1). 
Where a bench of two Judges differ, section 
98, regulates the decision of the appeal if it 
is from a Subordinate Court under the Code 
or any local or special statute and in all 
other cases the decision is governed by the 
Letters Patent.. 93 I.C. 344=7 L. 179= 
1926 L. 65. ( N .B . — There is no difference 
of procedure after the recent amendment of 
the Letters Patent.) Where two Judges of a 
Division Bench differ on a point of law and 
refer the matter to a third Judge, the- latter 
must confino his opinion to the specific point 
and not dispose of the case de novo on the 
merits. 35 A. 487=40 I. A. 182 (P.C.). 
Under the old Code when two Judges differ- 
ed, the whole appeal wns referred to a third 
Judge, but under the new Code it is only the 
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99. No decree shall be reversed or substantially varied, nor shall any case 

No decree to be reversed or rcn J? ndcd > ,n appeal on account of any misjoinder 
modified f<»r error or irregu- ? 1 P art,cs °r causes o( action or any error, defect or 
larity not aflccting merits or irregularity in any proceedings in the suit, not affect- 
jurisdiction. ing the merits of the case or the jurisdiction of the 

Court. 


NOTES. 

point, of law that has to be referred. 30 
C. 353=16 C.W.N. 817. Under the pro- 
viso to the section reference can be made 
only when there is a difference on a question 
of law and not on fact. 17 O. 3 (11) — 16 
I. A. 137. Letters Patent., Cl. 36 and not 
section 08, governs the procedure in cases 
of difference of opinion in revision cases. 
32 I.C. 330=17 Cr.L.J. 42. Section 08 
applies even to Chartered High Courts sub- 
ject to Letters Patent, Cl. 36. The result 
is that Cl. 3G applies to Chartered High 
Courts and section 08 to Courts other than 
Chartered High Courts. 52 M. 563=57 
M.L.J. 264 (F.B. ) . The procedure when 
Judges differ on second appeals from mofus- 
sil is governed by section 08, C. P . Code, an*l 
not by Cl. 36, Letters Patent. 43 It . 433 
(F.B. ) ; 3 B. 204; 10 C. 814; 25 M. 555; 
22 M. 68; 11 A. 176 (F.B.), Rol. See also 
01 I.C. 897=1926 C. 121; 30 C.W.N. 1011 
=97 I.C. 236=1026 C. 1211. Reference 
to a third Judge — Third Judge deciding 
case on another point — Procedure. 26 C. 

W.N. 085=1922 C. 544. If the appellate 
Court Judges agree that, a part of the lower 
Court’s judgment is erroneous, that part 
must be reversed, and if ns to rest the 
Judges are equally divided, it. is deemed as 
confirmed. 31 I'.C. 965=22 C.L.J. 525 
(11 A. 176; 6 B.L.R. 131, List.); 1028 
M. 180. But sec 7 L. 170. Judges differ- 
ing or* a question of law — Decision to be 
arrived at with reservation of point of law. 
22 I.C. 383=18 C.W.N. 33. Where in an 
appeal under the Land Acquisition Act the 
Judges composing a Division Bench differ 
ns to tho amount of additional compensation 
the award of the lower Court should be con- 
firmed under section 08. 41 M. 043=35 

M.L.J. 110. 

DeCREB CONTAINING ADJUDICATIONS REflApJ)- 
INO SUV ERA I, ITEMS — O.NE ITEM CONFIRMED 

and another varied — Decree — Form or. — 
Where tho “decree” contains adjudications 
regarding several items, each adjudication is 
a decree ns defined in section 2 (2) and the 
provisions of section 08 should be applied 
with refcrcnco to the adjudication of each 
item. Where the Judges composing a 
Bench do not agree in confirming t lie adjudi- 
cation. made by the lower Court in respect 
of one item, but they agree in reversing tho 
decree or adjudication by tho lower Court 
ns regards another item in dispute, the 
. decree appealed from should bo varied so 
far as the Bench agree that it should be 
varied and confirmed so far ns they agree 
• that it should bo confirmed. (31 I.C. 905, 


PH.); 55 A. 672=1033 A.L.J. 1425= 
1933 A. 473. 

Difference on questions of law— Pro- 
cedure— Reference OF WHOLE CASE NOT 
proper. — When a Bench differ in opinion on 
certain points of law, under section 98, they 
may state thoso points and live hearing by 
the other Judges is confined to the specific 
points stated and cannot, cover the whole 
case again. Section 08 is confined to points 
oi law only but the newly added subsection 
(3) makes it subject to the provisions of 
the Letters Patent, Cl . 27 of which states 
that the points of difference may be refer- 
red to tho other Beuch . This clause is 
wider than section 08 of the C.P.Code, be- 
cause it covers points of fact ns well as 
points of law. But in both cases, only tho 
points of difference should be stated and not 
the whole case. 146 I.C. 84=1933 A.L.J. 
1127=1033 A. 861 (F.B. ) . 

•Sec. 00: Scope and Application of Sec- 
tion. — The section applies only to errors or 
defects or irregularities in tho suit or pro- 
erodings out of which the appeal then being 
heard arises, and not) to previous suits or 
proceedings which have come to an end. 23 
A. 400 (500). See also 1938 N.L..T. 302. 
Applicability to appeal under section 142, 
Calcutta Municipal Act. 31 C.W.N. 1040. 
Section 00, C.P.Code, refers only to Courts 
<>f appeal and not to a Court of revision. 
The section also does not condono every ir- 
regularity. The presentation of a plaint 
by a person who is a stranger to the suit is 
no valid presentation; and the defect cannot 
be cured under section 00, C.P.Code. 1037 
A. M.L.J. 41. Section 00 lias no applica- 
tion to proceedings nndeP the United Pro- 
vinces Land Revenue Act. 1040 A.W.R. 
(B.R.) 168=1040 R.D. 445=1040 O.A. 
1000. Tho host test to ascertain whether 

an erroneous interlocutory order has affected 

• 

tho ultimate decision on tho merits is to see 
whether the Court would have come to) the 
same decision had the erroneous order not 
been passed. 2 C.L.R. 257. Where tho 
appellate Court did not apply its mind to 
tho case fully and proceeded on an entire 
misapprehension of tho trial Court's decision 
a remand for a fresh disposal of the appeal 
would be justified. 130 T.C. 573=1931 C. 
164=52 C.L.J. 566. A dccrco can bo 
varied on appeal on grounds which have 
come into existence sinco it was passed. 133 
I.C. 244=1931 B. 280=33 Bom.L.R. 266. 
The successor of n deceased or resigned 
mutawnlli has no locus standi in a pending 
litigation until his name is actually brought 
on tho record in place of tho former muta- 


S. 99] 


TnE Code of Civil Procedure (V of 1908). 


599 


NOTES. 

walli. No order or decree in his favour 
could be passed till then. But if a decree 
wero to be passed prior to such bringing on 
record, the irregularity affects the merits 
of the case fundamentally and is not covered 
by section 99. 1940 R.D. 402=1940 A.W. 

R. (B.R.) 214. 

Jurisdiction. — The term “jurisdiction” 
is used in the sense of pecuniary or local 
jurisdiction or jurisdictions relating to the 
subject-matter of the suit. 28 C. 324; 5 
C.L.J. 71; 5 C.L.J. 329. The word 
“jurisdiction” in section 99, judged from 
the point of view of locality, pecuniary 
value or the subject-matter of a suit, means 
competency to try. 10 I.C. 731=7 N.L. 
R. 33. See also 158 I.C. 971=1935 Pesh. 
151. Whether non-compliance with section 
147-A of the Bengal Tenancy Act amounts 
to want of jurisdiction, see 45 C.L.J. 24. 
Jurisdiction is that of the trial Court. 93 
I.C. 938=1926 L. 402. When there is a 
want of jurisdiction appellate Court will 
interfere oven if there is no miscarriage of 
justice. 95 I.C. 406=1926 A. 650. See 
also 1937 P. 147. 

Misjoinder.— See 43 Bom.L.R. 293. The 
words “any misjoinder of parties or causes 
of action” have been inserted to supersede 
the rulings in 27 M. 80; 24 C. 540; 15 A. 
380. See also 43 Bom.L.R. 293; 22 Pat. 
L.T. 196. Misjoinder — Joinder of differ- 

ent tenants in suit for enhancement of rent. 
23 C.W.N. 945=30 C.L.J. 140. An ob- 
jection as to misjoinder cannot bo taken for 
the first time on appeal, especially when 
the suit is decided on the merits in the first 
Court. 17 I.C.' 97. Even though the 
High Court has erred in overruling an ob- 
jection to the amendment of plaint on the 
ground of misjoinder of causes of action, 
their Lordships of the Privy Council would 
not, on that ground, reverse the decree 
granted by the High Court, when the alleg- 
ed misjoinder has affected neither the merits 
of the caso nor the jurisdiction of the 
( ourt . The provisions contained in Civil 
Procedure Code, do not regulate the procedure 
<>t their Lordships in hearing appeals from 
India but there can bo no doubt that tho 
rule embodied in section 99 proceeds upon 
n sound principle and is calculated to^ pro- 
mote justice, and their Lordships would not. 
be prepared to adopt a course which wpuld 
merely prolong litigation. I.L.R. (19371 
All. 655=1937 P.C. 233=(1937) 2 M.L.J. 
151 (P.C.). Suit by Hindu sons impeach- 
ing a large number of alienations by their 
father in favour of various persons — Alle- 
gation of vice, extravagance and immorality 
—Impleading all alienees 78 in number 
as defendants — Plea of misjoinder raised in 
written statement but not pressed or pro- 
ceeded with further — Court dealing with all 
transactions and coming to correct conclu- 
sion — Decree confirmed by High Court 


Objection in appeal to Privy Council not 
competent. 166 I.C. 649=16 P. 149=41 
C.W.N. 418=1937 P.C. 42 (P.C.). Mis- 
joinder of causes of action when inter ferenco 
by High Court proper. See 22 M.L.J. 225. 
Whether misjoinder in section 99, C.P.Code, 
includes non-joinder. 44 M.L.J. 249. Ob- 
jections as to non-joinder — Procedure — Law- 
fully stated. 42 M.L.J. 133. See also 
43 Bom.L.R. 293 (Nonjoinder). 

Ordei^ or Honorary Assistant Collect- 
or ON A PUBLIC HOLIDAY — ULTRA VIRES • — 
Thero are standing orders of tho Govern- 
ment of India that no work of a civil nature 
can bo dono on a public holiday and if it is 
done, then it amounts to a nullity. Accord- 
ingly an order passed by an Honorary 
Assistant Collector on a public holiday dis- 
missing an application for execution of a 
decree is clearly ultra vires , and is liable to 
be set asido in revision. 167 I.C. 280= 
1937 O.W.N. 247=1937 O. 272. 

Illustrative Cases. — Decree passed can- 
not be reversed simply because it was pass- 
ed without hearing arguments. 93 I.C. 291. 
An order adding parties to a case is not 
one affecting tho merits. 3 B.L.R. (O. 
O.) 113. As to decree passed without hear- 
ing arguments, see 13 O.L.J. 473. Tho 
joinder of an unnecessary party in a mort- 
gage suit does not involve its dismissal but. 
is a mere irregularity. 52 I.C. 105. But 
whero a person who is a necessary party is 
not impleaded as defendant in spite of such 
objection being taken at the very start, the 
suit should be dismissed. 146 I. C. 
72=1933 M. 664=65 M.L.J. 290. Striking 
out names from tho plaint and amending 
issues are not errors affecting the merits of 
the case. 4 Beng.L.R. (O.C.) 97. See 
9 A. 508 and 14 C. 159. Suit wrongly 
brought in firm's name — Amendment of 
plaint— Power of appellate Court.. 1935 R. 
240. See also 19 Pat. 838 (Court to which 
decreo is transferred ordering substitution, 
of heirs of judgment-debtor, deceased) . The 
defendant could not object to the frame oi 
the plaint in appeal, where it stated all the 
facts fully and did not in fact mislead tho 
defendant. 34 I.C. 704=12 N.L.R. 90. 
Absence of Court's permission under O. .1, 
R. 8, C.P.Code,' cannot bo raised for the 
first time in appeal. 1931 O. 375. An 
objection that there cannot be a decision in 
a partition suit of rights subordinate to that 
of the co-sharers cannot be gone into for 
the first time in appeal. 63 I.C. 161=33 C. 
L.J. 317. An error in tho valuation of the 
claim is not one which affects the merits of 
the case. 1 B.H.C.R. 163. Set-off— 
Court-fee not paid — Objection in appeal — 
Interference. 19 I.C. 918=17 C.L.J. 305 
(F.B.). Form of an issue throwing onus 
on tho wrong party, is not a ground in 
appeal for setting asido tho decree provided 
the parties wore not misled and the evidence 
fully gone into. 17 C.L.J. 38=17 C.W. 
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N. 280. Where the plaintiff in disregard 
of the provisions of the Code has united in 

the some suit not. merely several causes of 

* 

action, hut several suits against separate 
defendants with the result that litigation 
was conducted as though the defendants 
were a community with common interests, 
the procedure though highly irregular, 
nevertheless prevents the landlord from 
objecting to the use of evidence given in 
the case of some tenants as evidence in 
favour of all the parties. 43 M. 567=47 
T . A . 70=38 M.L..T. 470 (P.C.) (on ap- 
peal from 24. M.L.J. 071). The deposition 
of a handwriting expert signed by him and 
admitted in evidence does not vitiate the 
trial though it is not signed bv the Judge. 
08 T.C. 004 = 1023 N. 7 ( 1 ) . The exclu- 
sion of evidence in the lower Court is not 
sufficient ground for reversing that. Court’s 
decision, unless the appellate Court comes 
to the conclusion that the evidence referred, 
if it had been received, ought to have varied 
the decision. 8 B. 408. Error in reject- 
ing documents already admitted by the pre- 
decessor of the Judge is not one affecting 
the merits. 13 11. 440. The second appel- 
late Court cannot set aside the decree of the 
first appellate Court on the ground of im- 
proper admission of additional evidence 
unless it is satisfied that the decision on th° 
merits is wrong, and that the additional evi- 
dence might have resulted in the wrong 
decision. 26 I.C. 50=1014 M.W.N. 804 
(30 M . 4i7, Poll.). When an unstamped 
promissory note is treated as- a bond and 
received in evidence on payment of stamp 
duty and penalty, the receipt of such docu- 
ment. is not an irregularity affecting the 
merits of the case. 1 A. 725. Appeal from 
decree — Court allowing unreasonable exten- 
sion of time for payment of court fee — 
Wrong exercise of discretion not ground 
of attack in appeal — Proper remedy is by 
way of revision to High Court. See 18 

Pat.L.T. nr, 5= AIR. 1937 Pat. 550 
(S.B.). The omission to explain the non- 
production of a document, before tendering 
secondary evidence is only a mere irregula- 
rity. 59 T.C. 401. Omission to record 
reasons for admission of additional evidence 
by the appellate Officer is an irregularity 
not affecting the merits of the case and is 
curable under section 99. 14 L.R . 360 

(Rev.) = 17 R.D. 507. See also 1938 N. 
L.J. 392. Recording evidence in a langu- 
age which is not the language of the Court 
is a mere irregularity which can be cured by 
this section. 34 C. 390. Also the disposal 
of a suit on a Sunday. 29 A. 502. If 
the powor-of -attorney, on the strongth of 
which a suit is instituted is defective’ ns 
when it is a special and not a general power, 
there is merely an irregularity in proceed- 
ings not affecting merits of the case. 


47 B. 227. Where the plaintiff filed the 
plaint through an agent and did not even 
sign the plaint, and there was no power-of- 
attorney or » the record and no explanation 
was apparently obtained for her failure to 
sign the plaint and no objection however 
appeared to have been taken. Held, section 
99 of the CM ’.Code applies to the case. 1 

K. 42; 134 I.C. 36=1931 A. 507. See also 
193.8 R.D. 745=1938 A.W.R. (B.R.) 372 
( Both parties absent— Appeal allowed on 
the statement of a person not duly authoris- 
ed— Defect cannot be condoned under this 
section). A plaint was presented on be- 
half ol a person by an agent who had no 
valid power-of attorney and the suit pro- 
ceeded without the plaint being signed by 
that person and a decree was passed. Yield, 
sec tion 99. C.P.Code, applied and cured the 
defect of this kind. A.T.R. 1937 Rang. 
482. Defect of signature does not justify 
reversal of the decree. 59 I.C. 282=1 
Pat.L.T. f>47 . Defect in signing of plaint, 
can be remedied in appellate Court. 104 I. 

747. Irregularity in signing vhknlnt- 
noma is* only formal. 74 T.C. 1033. Where 
the mother of a minor refuses to act as 
guardian the Court ought to appoint one of 
its officers as guardian ad litem. An omis- 
sion to appoint one is a serious defect not 
curable by section 99. 62 I.C. 464=25 

C.W.X. 525. Absence of a formal order 
appointing a guardian may sometimes be 
a mere irregularity. 30 I. A. 182; 1935 
O.W.N. 333; but not when the minor's 
interests had been entirely disregarded. 29 
A. 679. See also 1935 O.W.N. 333=1935 
O. 287. Decree on compromise — Omission 
to record the compromise not fatal. 1935 
A.W.R. 765=1935 All. 738. Where the 
order amounts impliedly to a redemption 
decree, it may Ik* treated as such under 
section 99 of the Code notwithstanding an 
irregularity in form. 26 I.C. 701 = 10 N. 

L. R. 150. Withdrawal of suit with per- 
mission on condition ns to costs — No date 
mentioned for payment — Fresh suit filed 
before payment — Irregularity. 1935 N. 56. 
Award — Order filing award and judgment 
combined into one — No separate judgment 
and order as required by Sell. IT, para. 21 
— If illegal — Irregularity — If cured. 1936 
N. 246. A remand under O. 41, R. 23 r 
wluyi the first Court decided the suit on the 
merits, is an irregularity within section 99 
not affecting the merits of the case. 41 
C. 108 (28 C. 324, Foil.). Where order 
passed under O. 39, Rr. 5 and 6 should 
have been passed under O. 21, B- 42, the 
High Court refused to sot aside as in sub- 
stance the order was right. 41 I.C. 89. See 
also 1941 A.W.R. (Rev.) 5 (Petition filed 
under ono section instead of another cor- 
rect section of an Act) . Execution sale— - 
Want of attachment in execution does not 
interfero with power of Court to sell proper- 
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100 . (i) Save where otherwise expressly provided in the body of this Code 

or by any other law for the time being in force, an 
ccon appea . appeal shall lie to the High Court from every decree 

passed in appeal by any Court subordinate to a High Court, on any of the following 
grounds namely : — 


NOTES. 

ty. 37 I.C. 964 = 1917 M.W.N. 89 follow- 
ing 21 A. 311. Refusal of summons under 
O. 16, r. 1 — Party producing copy of docu- 
ment sought to be produced in Court but 
neither proving that it was original nor that 
it was true copy — There was no miscarriage 
of justice due to refusal. 49 C.L.J. 546 = 
1929 C. 459. Subsequent mistakes and irre- 
gularities may bo condoned under this sec- 
tion, provided the suit has been instituted in 
such a way as to give the Court authority to 
try it. 26 B. 259. On an application for 
grant of a certificate for money said to be 
due to the wife, a certificate had been grant- 
ed for collecting the money duo to the hus- 
band. Held, that the defect was purely a 
formal one; hence the order of grant of 
certificate could not bo interfered with on 
that ground. 1935 P. 478. 

Sec. 100: Second Appeal. — Appeal under 
section 142, Calcutta Municipal Act is in the 
nature of first appeal not second appeal 32 
C.W.N. 378=1928 C. 450=109 I.C. 618. Sec- 
tion 100 must bo read with O. 41, r. 23. 
1940 PAWN. 560 = 1940 Pat. 300. Where no 
appeal lies to the District Judge from the 
judgment of a sub-judge but one is filed, the 
appeal is a nullity, for the first appellate 
Court acts without jurisdiction, and second 
appeal lies. 1935 L. 319 (1). No second ap- 
peal against order under O. 21, r. 90, C. P. 
Code, even if decree-holder himself was pur- 
chaser. 1936 AX.J. 959 = 165 I.C. 654 = 1936 
A. 763. Nor against owner under O. 21, r. 
92 allowing deposit and setting aside sale. 161 
I.C. 26=1930 P. 119. Suit to recover rent 
of agricultural land in Burma is not of a na- 
ture cognizable by Small Cause Court and no 
second appeal lies even if amount is less than 
Rs. 500. 1935 R. 386=13 R. 633 (F. B.) 

(Overruling 3 R. 390). 

Question of Fact — Illustrative Cases. — 
Interference with findings of fact by the 
High Court is subject to limits prescribed bv 
section 100. 46 C. 189 (P.C.); 1933 O 259 = 
145 I.C. 233; 1933 M. 565; 146 I.C. 445= 
1933 R. 174; 144 I.C. 315=1933 R. 91; 142 
I.C. 696 — 1933 O. 115; 145 I.C. 122=1933 

L. 141; 145 I.C. 155— 1933 L. 172; 152 I 
C. 180 = 11 O.W.N. 1165=1934 O. 449. Set 
for a full discussion, 3 O.W.N. 645=97 IC 
853 — 1 920 O. 578. See also 47 C. 107 = 37 

M. L.J. 36 = 46 I. A. 140 (P.C.). The High 
Court in second appeal is entitled to coin, 
to a finding of fact where the lower appcl 
late Court has omitted to arrive at such a 
finding. 1940 A.L.J. 366 = A.I.R. 1940 All, 
349. Conclusions of fact arrived at by the 
lower appellate Court, however erroneous oi 
unsatisfactory, are conclusive i n second ap 
peal and cannot be challenged before tin 

C. C. M.— 76 


High Court in second appeal. 22 Pat.L.T. 
196; 1937 Sind 263. Extremely strong 

grounds are necessary for interfering with 
the finding of the trial Judge who heard the 
witnesses, that they were unworthy of belief. 
116 I.C. 432 = 1929 N. 117. No second ap- 
peal has any chance of success where the only 
ground is that the lower Appellate Court has 
omitted to mention this or that piece of evi- 
dence. The Legislature rightly or wrongly 
has decided that the first Appellate Court is 
to be trusted and it behoves first Appellate- 
Judges to bear in mind the fact that their 
findings of fact are conclusive and that they 
therefore have a great responsibility and 
should be especially careful in such cases. If 
they are not, it may be a matter for admi- 
nistrative discipline but a second Appellate 
Court cannot put the matter right in second 
appeal. l.L.R. (1939) Nag. 510 = 1939 Nag. 
221. On second appeal it is not the con- 
current finding of fact which cannot be in- 
terfered with; it is the finding of fact of the 
first appellate Court, and there is no question 
of its being within the discretion of the second 
Appellate Court to interfere; the second Ap- 
pellate Court cunnot interfere, however erro- 
neous it may think this finding of fact to be. 
1940 Rang.L.R. 180 = A.I.R. 1940 Rang. 126. 
See also 39 P. L. R. 361. A find- 
ing of fact is binding on a second ap- 
pellate Court, if the lower appellate Couit 
committed no error of law in arriving at the 
finding. 21 I.C. 251; 30 I.C. 503; 57 I.C. 
739; 35 I.C. 392; 1926 A. 130; 1926 N. 192; 
158 I.C. 51=1935 P. 152; 1935 P. 42 (ap- 
portionment of award in land acquisition 
case between various types of people inter- 
ested in the land, by lower appellate Court). 
A finding of fact based upon admissible 
evidence is binding upon the High Court in 
second appeal. 148 I.C. 1079=11 O.W.N. 
674 = 1934 O. 97 (2); 1935 L. 641; 193o A. 
L.J. 664=155 I.C. 634=1935 A. 662. Per 
Lort Williams, J. — The High Court cannot 
interfere with the findings of fact unless 
those findings have been based upon a miscon 
ception of the evidence or upon some mistake 
which has arisen in the consideration of that 
evidence in the lower Court. Per ltuckland , 
J- — The rule regarding the finality of the 
findings of the lower Court on questions of 
fact should be strictly enforced. 152 I.C. 597 
= 61 C. 365=1934 C. 633. See also 17 Pat. 
430 = 19 Pat.L.T. 281 = 1938 Pat. 278; 1937 
Bind 263; 1934 O. 261 = 147 I.C. 871; 147 I. 
C. 1224 = 10 O.W.N. 911; 147 I.C. 1175 = 
1934 L. 163 (Fact of compromise being en- 
tered into). Where it had been already de- 
cided by the lower Court that a certain wall 
and a door did not encroach on the plot in 
suit, held, that it was not open to the High 
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Court in second appeal to direct the lower 
Court to hold an enquiry as to the same 
matter. This would be in effect to reopen 
and try for a second time a claim for a 
mandatory injunction in respect of the door 
Jind the wall. 40 C.W.N. 449 = 1030 P.C. S3 
= 70 M.L.J. 455 ( P.C.). A decision on facts 
by the lower appellate Court, is binding on 
the High Court, however unsatisfactory the 
reasoning mav be. 1933 I'. 70S; 152 I.C. 
419 = 11 O.W.N. 1359; 35 P.L.K. 60S; 15 L. 
R. 40 (Rcv.)= 18 R.I). 12; 13 P. 254=1934 
P.C. 5 = 00 M.L.J. 298 (P.C.); 1935 L. 172. 
Inconsistent findings by lower Court one Ih*- 
fore and the other afterwards — The later 
one prevails — No interference with the later 
finding in second appeal. 55 M.L.J. 700 ( P. 
•C.). But when there is (i) no evidence (12 
C. 972), or (if) no sufficient legal evidence 
(1G I.C. 887), or (Hi) important evidence is 
ignored (32 P.L.R. 714; 103 P.L.R. 1915; 54 
M.L.J. 000), or (in) only a colourable pre- 
tence of considering the evidence is made 
(38 I.C. 5G1), or ( v ) there is no honest and 
complete consideration, a finding of fact can 
be contested in second appeal. S<r nUo 21 
Pnt.L.T. 873. Otherwise it i* final IS (’ 23 
(P.C.) ; 3 L. 389; 1935 L. 389; 35 I.C. .392 
(wrong application of law); 1939 Lull. 301 
(Misapprehension of real point at issue). A 
finding of fact based on an obviously errone- 
ous approach to tin* case cannot be accept- 
ed as binding in second appeal. (1937) 1 
M.L.J. 511. An assumption of a fact which 
'.s not established by evidence is not a find- 
ing of fact, binding in second appeal. 1937 A. 
M.L.J. 7. Inferences of fact which are not un- 
reasonable and are justified by evidence can- 
not be interfered with in second appeal. G2 I. 
C. 1002; 20 I.C. 523. Sr r also 8 L.R. 314 
(Rev.); 9G I.C. 14 = 1920 O. 522; 95 I.C 403 
< 1 ) = 1 3 O.L.J. 140; 39 C.W.N. 303. Where 


more than one inference is legally open from 
the evidence, the High Court cannot in second 
appeal refuse to be bound by that, inference 
drawn in the Court below. 1913 L. 239 (1); 
73 T.C. 232; 1939 Bat. 218; 1938 Pat 380; 

1937 Sind 312; 1937 Cal. 8; 1937 Nag. 139; 

1938 All. 100; 1938 Lah. 10; 40 T.C. 794; 
21 B. 91 ; 74 T.C. 843. The plaintiffs sued 
the defendants for a permanent injunction 
for the closing of a drain from their latrine. 
The lower appellate Court based its finding 
on a sweeping statement that water discharg- 
ed from latrine.* in Indian homes should as 
a rule bo treated ns nuisance and granted 
the injunction. It was hcl/l, that, the find- 
ing of the lower appellate Court nbout 
the drain in question constituting a nuisance 
was given without reference to the evidence 
bearing on the point and its order for the 
-closing of the drain must he set aside, lfil 
T.C. 411 = 1930 O.W.N. 310 = 1930 O. 211. A 
finding of fact is not binding in second ap- 
peal if it is marked by errors of law as that 
of ignoring the presumption of correctness 
attaching to the record-of-rights. 101 I.C. 
709 = 17 Pat.L.T. 405 = 1930 P. 186. If the 
first appellate Court has evidence proper for 
its findings notwithstanding the statutory 


presumptions then its findings of fact are 
final and conclusive. 18 C. 23 (P.C.) and 14 
C. 740 (P.C.), Relied on; 34 C.W.N. 1 = 1929 
P.( . 280 (P.C.). The High Court is not en- 
titled to go behind the findings of fact of 
the District Judge which did not result from 
the misconstruction of a document or the mis- 
application of law or procedure hut upon 
the oral evidence in the case. 37 M.L J. 
199 ( P.C.) ; 42 I.C. 08=11 Bur.L.T. 229; 
54 C. 586=53 M.L.J. 117 (P.C.). See also 
192-s M. 377; 10 Pat.L.T. 630. The finding 
of fact of a lower appellate Court which 
proceeds on an erroneous view of the law, 
and which is inconsistent with the facts re- 
cited can bo interfered with by the High 
Court. 44 A. 602; 95 I.C. 636=1926 N. 
416; 11 L.L.J. 82 = 1929 L. 314; 21 Pat.L.T. 
873; 1941 Pat. 118=191 I.C. 275; 1938 

Lah. 180. A finding of fact which has boon 
arrived at in complete disregard of legal 
propositions involved in the consideration of 
the question in issue, cannot bo regarded as 
conclusive. 155 I.C. 824 = 1935 A.L.J. 828 
— 1935 A. 774; or in disregard of the pre- 
sumption provided by any Statute. 157 I.C. 
561=1935 L. 912. Question of fact — Evi- 
dence when open to examination. 1 L.L.J. 
72. A finding of fact arrived at on a con- 
sideration of evidence which is inadmissible 
and which proceeds partly on such evidence 
ean be assailed in second appeal. 2 L. 271 
following 57 I.C. 507; 138 I.C. 399; 39 C. 
W.N. 277. See ah*) 18 N.L.J. 333. But 
when the finding is based really on other 
evidence, and the inadmissible JPvidcnde is 
only used for the purpose of further support, 
that does not vitiate the finding or necessi- 
tate a remand. 39 C.W.N. 311; 41 P.L.R. 


826=1939 Lah. 548: 1939 Lah. 504 = 185 I.C. 
652. Finding of fact by lower Appellate 
Court based partly on conjectures and pnrt- 
ly on a misunderstanding of the evidence is 
liable to bo set nside in second appeal. 
A.T.R. 1939 Lah. 510. Srr also 1941 N.L.J. 
230. A finding of fact can be reversed in 
second appeal when it is vitiated by some 
error of law. A mistake of law is not con- 
fined to a decision based on inadmissible 
evidence. A finding of fact in order to bo 
binding and conclusive on a Court of second 
appeal must lie ono based on evidence legal- 
ly sufficient to support if. The decision of 
t ho lower appellate Court on a point of fact 
must he proper and judicial. 1939 O.W.N. 
1114 = 15 Luck. 191 = 1940 Oudh 35. Where 
a decision is based purely on surmises when 
there is evidence on the record which should 
have been considered, it entails a question 
of law. It is a first principle of law that * 
decision must be based on ovidenco and no 
on surmises. 1939 A. M.L.J. H®* \ 

nothing in the language of sections i<>u ' in ' 
101 which gives countenance to the V'cw tim 
a respondent in appeal under section . 
is debarred from challenging the correctness 
of the findings of fact of the first appellate 
Court which in spite of such findings, dis- 
missed the appeal. 179 I.C. 946 A. .1 . ■ • 
Rang. 59. An erroneous finding of 
different from nn error in procedure. 
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there is no error or defect in the procedure 
the finding of fact by the Court of First 
Appeal is final. 63 I.C. 575; 59 I.C. 885; 
40 I.C. 772; 139 I.C. 365 = 1932 O. 264; 138 
I.C. 465 = 1932 A. 293 (F.B.). Erroneous 

findings of fact however gross or inexcusable 
cannot bo questioned in second appeal. 98 
I.C. 1035; 99 I.C. 199 = 1927 O. 89; 98 I.C. 
1072; 99 I.C. 183; 103 I.C. 215 = 1927 L. 574; 
98 I.C. 869 = 1927 M. 217; 52 M.L.J. 674; 99 
I.C. 769 = 1927 N. 158; 100 I.C. 792; 52 M. 
538 = 57 M.L.J. 64 (P.C.); 57 M.L.J. 205 

(P.C.); 1935 L. 172; 157 I.C. 470 = 16 Pat. 
L.T. 666 = 1935 P. 351; 161 I.C. 516 = 1936 
P. 140. See also 92 I.C. 327; 131 I.C. 395 
= 1931 O. 142; 132 I.C. 791; 134 I.C. 1023; 

9 O.W.N. 1015, 1063; 136 I.C. 783 = 1932 M. 
173; 1933 O. 115. Vague finding of fact 
may bo subject to question in second appeal. 
37 I.C. 27; 40 I.C. 496; 1929 L. 653. A 
finding of fact arrived at by the lower ap- 
pellate Court without applying its mind to 
the facts and circumstances on which the 
trial Court has based its decision cannot bo 
binding in second appeal. 40 C.W.N. 769. A 
finding of fact of the lower appellate Court 
is conclusive in second appeal and the mere 
fact that the judgment of the lower appel- 
late Court consists only of a few lines does 
not make tho finding of fact any the less 
binding. There is nothing in the Code of 
Civil Procedure to take out of this rule a 
case in which the lower nppellate Court re- 
cords a finding of fact, while dismissing an 
appeal under <). 41, r. 11, C. P. Code. The 
High Court will not interfere in the absence 
of any error of law or of defect in proce- 
dure. 179 I.C. 803 = 1939 Pat. 267; 1938 

Pat. 608; 1938 Pat. 330. Where tho judg- 
ment of the lower Court dealing with points 
of facts is confused and contains mistakes 
fuct and material evidence bearing on 
the disputed matters has not been consider- 
<?d f tho findings of fact are not conclusive 
and binding on second appeal and the second 
appellate Court is justified in re-opening 
those matters and examining tho evidence 
itself., A.I.R. 1941 Lah. 10. Finding of fact 
becoming irrelevant by change in law— High 
' ourt can consider in second appeal, the al- 

!r?e 18 ^r- , !L ,he fin<lin £ on th * evidence. 
^ T L . C j 7/5-1926 A. 725. Finding of fact 
1 rial Court s finding reversed in appeal — 
int 5 , rfered with in second appeal. 
6 R. o86. Still more so in the case of con- 
current findings by the lower Courts. 57 M 
L.J. 594 (P.C.); 115 I.C. 99. Perverse find- 
ings though of fact are good grounds for ro- 
rnnnd in second appeal. 1931 M.W.N. 102. 
A finding of fact can onlv be questioned in 
second appeal if it is without nnv basis of 
evidence. It is not enough to show in a 
second appeal that if tho Court were hear- 
ing the caso either as a Court of first : n- 
Htnnoo of first appeal it might haw come to 
n different conclusion on the evidence on re- 
cord. To justifv interference with a finding 
of fact, it must be shown that the findings of 
the lower appellate Court are such that they 


have no basis whatsoever in the evidence on 
record. 1941 A.W.R. (Rev.) 356=1941 O.A. 
(Supp.) 270. Where a lower appellate Court 
without giving very cogent reasons differs 
from the finding of the trial Court which had 
the best means of judging the weight to bo 
attached to tho evidence tendered before it, 
it can be set aside in second appeal by tho 
Board. 1939 A.W.R. (B.R.) 277. 

Following are questions op pact. — 
Question ns to existence of custom. 141 I. 
C. 668=1933 A. 306. Where a custom is 
alleged to exist, the existence or non-exist- 
ence of such a custom is a question of fact; 
but it is a question of law whether there is 
proof to support tho custom or whether tho 
evidence is legally sufficient to support such 
a custom. 158 I.C. 109=1935 A. 720; 157 

I. C. 654=1935 O. 459. See also 18 N.L. 

J. 172. (See also under heading ‘Custom’ 
supra.) Grant by Government of grazing 
land. 36 A. 256 that land was totally un- 
fit for cultivation. 1939 Pat. 386;' 1939 
Pat. 161 (Question whether land had been 
rendered unfit for tenancy); 1940 A.W.R. 
(B.R.) 89’ (Question whether a person has 
been admitted as a tenant by zamindar) ; 
(1941) 2 M.L.J. 529 (Second appeal from 
decision of District Court on appeal from 
Collector’s decision under R. 74, Madras Es- 
tates Land Act. See also 39 Bom.L.R. 444; 
that a gift was an absolute one enuring for 
the benefit of tho donees’ descendants. 4 L. 
L.J. 457. Whether a land was abandoned. 
91 I.C. 493=1926 C. 751. Abandonment 
of holding. 146 I.C. 1022=1934 L. 163. 
Ancestral character of land. 15 L. 645 
=149 I.C. 986=1934 L. 719; 35 P.L.R. 
3 <8=1934 L. 351. Partibilitv of property. 
151 I.C. 533=11 O.W.N. 259=1934 6. 
177. See also 144 I.C. 471=1933 L. 350. 
(Whether land is ancestral or not) . See 
also on tho same point 145 I.C. 628=1931 
L. 765. Question of ownership. 1933 
A. 603. Question of title. 162 I.C. 522= 
40 C.W.N. 758=1936 C. 245. Inference 
of a lost grant from a certain set of facts. 
23 N.L.R. 192=1928 N. 87; 57 I.C. 350. 
See also 1925 P. 748; 31 I.C. 501. Ques- 
tion whether building is movable or im- 
movable property. L.R. 3 A. 128; 1922 
A . 45. A finding as to the state of mind 

a person when ho performed a certain 
art. 12 I.C. 730=8 A. L.J. 1154. Ques- 
tion of bona fidcs. 92 I.C. 602=1925 L. 
505; 94 I.C. 927=1926 O. 501; 131 I.C. 
662 — 1931 N. 67. But sec 6 R. 643. 
Question of bad faith. 110 I.C. 868. Caro 
and good faith. 91 I.C. 988; 34 P.L.R. 

— 1933 L. 738. Whether certain pay- 
ments were made in good faith. 148 I.C. 
7^7=1934 P. 121. Reasonable cause in a 
malicious prosecution. 91 I.C. 112; 28 O. 
C._aS7=1925 o. 359; 1929 A. 429; 49 L. 
W. 684=1939 Mad. 783=(1939) 2 M.L.J. 
296; 20 Pat. L.T. 367=1939 Pnt. 13; 15 
Luck. 404=1940 O.W.N. 201=1940 Oudh 
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320; 1039 A.L.J. 367=1939 All. 554 
(Reasonable and probable cause) . But see 
57 C. 25; 138 I.C. 282=1932 A. 386; 137 
I.C. 829=1932 M. 601. Finding as to 
malice. 1934 L. 907; 1939 Mad. 783 = 
(1939) 2 M.L.J. 296; 1938 P.W.N. 793; 

161 I.C. 443=1936 A. 441; 158 I.C. 31 = 

37 Bom.L.R. 468=1935 B. 355. But the 
High Court is entitled to examine* whether 
the inference drawn from the facts is 
legitimate, i.r., whether the facts found did, 
or did not, amount to absence of reasonable 
and probable cause. 1935 L. 765. Wil- 
ful negligence. 24 A.L.J. 825=96 I.C. 

1046=1926 A. 394; 1928 A. 166. Whe- 
ther a transaction, e.f/., heba was entered 
into with intent to defeat or delay credit- 
ors. 63 I.C. 169. The question whether 
a particular person did a certain act with 
a particular intention or not. 45 I.C. 303. 
Negligence of the guardian ad litem of a 
minor. 52 M.L.J. 709; 107 I.C. 702=1928 
A. 166. But sec 1926 M.W.N. 350=95 
I.C. 7<>7 ( 1 ) = 11*26. M. 905. Contributory 

by plaintiff . 144 I.C. 1914= 

214. Negligence generally. 1940 
reasonable care and caution under 
section 41, T. I*. Act. 186 I.C. 793=1940 
Pat. 480. Reasonable diligence. 142 I. 
C. 691 = 1933 A. 158. Question of un- 
soundness* of mind. 144 I.C. 741=34 P. 
L.R. 297=1933 L. 458. The question 
whether a statutory presumption is rebutted 
by the evidence is 

fact. 57 I. A. 86 
P.C. 91 ( P.C. ) . 

= 1931 L. 605; 136 
132 I.C. 513=1931 

= 16 Pat . L . T . .363 = 1 935 P . 415; 1 65 1 . 


negligence 
1933 A. 
Sind 254: 
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O'. 763. Existence of relationship of land- 
lord and tenant — Presumption — Entry in 

record-of -rights . 64 I.C. 190; 43 Bom. 

L.R. 1 = ( 1941 ) 1 M.L.J. 427 (P.C.); 
1939 Pat. 202. Sec also 1934 L. 424 
(Finding that certain inohalla is not a 
separate sub-division). Inference can be 
drawn from the fact that rent was never 
paid at the rate mentioned in a kabuliyat 
but at a lower rate, that the parties never 
meant to act upon the kabuliyat from the 
beginning. 39 C.W.N. 888. See also 38 
P.L.H. 590. Nature of tenancy — Perma- 
nent or precarious. 61 C. 32=38 C.W. 
N. 65=1934 C. 288; 1941 Pat. 228; 1939 
Pat. 350; 1938 Pat. 609. Amount of rent. 
146 I.C. 811. Tn a suit for enhancement 
of rent, the finding that there was no pre- 
vailing rate of rent. 160 T.C. 1102=1936 
P. 54; 18 Pat. 204=1939 Pat. 402; 193 
I.C. 780; 194 I.C. 300. Question whether 
a znmindar entered into possession by 
Voluntary transfer or not. 1941 It. I). 426; 
Question as to tho binding nature of a 
tenancy. 45 C.W.N. 57=1940 P.C. 192 
(P.C.). So also a finding that the tenancy 
was one of which the rent was fixed. 1936 


C. 582. .So also inference from record-of- 
riglits as to nature of holding. 166 I.C. 
454 (Pat.). Question of breach of con- 
tract. 4 Luh.L.J. 317. Question that an 
account book was kept in the regular course 
of business. 1939 Pat. 264. The find- 
ing as to the existence of a particular num- 
ber of trees on a plot is a finding of fact,, 
but the finding that these do not constitute a 
grove is not a question of pure fact 1941 
A.W.R. (Rev.) 513 (2) = I941 O.A. (Supp.) 
47.3 (2). Question whether the rate of inter- 
est was or was not excessive in the circum- 
stances of the case is one of fact. 159 I.C. 
205 = 1935 L. 440. In a contract to sell and 
to purchase, a finding as to who broke the 
contract is a finding of fact. 31 N.L.R. 250 
= 155 I.C. 778 = 1935 N. 111. The question 
of ai; implied obligation under section 70 of 
the Contract Act. 40 B. 646. Finding of 
undue influence is a finding on the merits. 
40 I.C. 215: is N.L.J. 67= 158 I.C. 973; and 
misrepresentation. 59 B. 502=159 I.C. 213 
= .‘17 Boin.L.R. 471=1935 B. 326. Question 
of consideration in pre-emption suit. 191 
I.C. 759 = 1940 A.L.J. 360=1940 All. 414. 


Question whether a transferee is a b<nui fob 
transferee for consideration. 1939 O.W.N. 
398=1939 Oudh 230. The question whether 
time is or is not of tho essence of a contract. 
67 I.C. 157. Question of good faith under 
section 14, Limitation Act. 8 L.R. (Rev.) 23. 
Sc c also 102 I.C. 628; 138 I.C. 646 = 19.32 L. 
5.31. Construing an entry in a document a-s 
not constituting a mere acknowledgment hut 
ii distinct promise to pay. 159 I.C. 677 = 
1935 L. 877. Question whether there was 
sufficient cause for non-production of evi- 
dence under O. 17, r. 1. 103 I.C. 301 (2). 

A decision of an appellate Court upon the 
urdinary meaning of a word. .32 I.C. 240 
= 20 C.W.N. 581. So also as to what is- 
meant by tho witnesses by the use of a par- 
ticular word. 157 I.C. 526=1935 A.L.J. 772 
= 19.35 A. 586. “Manufacture”, meaning of, 
is one of fact. 42 C. 888. • ilaujudgi ' (con- 

tinuance as wedded wife), meaning of in an 
igrcemcnt is also one of fact. 1935 L. 902. 
Whether one heir of a tenant represents 
other heirs. 10 I.C. 110 = 14 C.L.J. 180. 
Question of plaintiff’s status is a finding of 
fact. 192.3 L. 626. Sec also 93 I.C. 570. 
Question of amalgamation of several hold- 
ings into one holding. 1939 P.W.N. 217 — 
1939 Pat. 269. Question of ownership of 
liouse. 1938 O.W.N. 706 = 19.38 Oudh 186. 
Finding that plaintiff is not adopted son. J< 
P.L.R. 379= 157 I.C. 865. Question whether 
parties follow Mahomedan law is one of faet- 


I.C. 219. Extent of wakf property. 

concl 


141 

c. 407 = 1933 L. 342. Tho conclusion that 
,e plaintiff was a full owner and not rn, n- 
• a dohlular is a finding of fact. 

11. That certain property is not wakf an I 

oes not belong to it is a fining" • * 

•L.J. 11; 12 L. 540 (100 1.0 .026, . Rcl. -on). 

38 I.C. 215 (1). See oho U41 ^- 

B33 L. 342. Wl.otl.cr tl.o In"'* ■“ «“'* "Jg 

art of a person’, inaro ' t j“ 

= 1930 M.W.N. 348=43 L.W. 309. AWo tiw 
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question as to 'what lands are mdoded m the 

permanent settlement. 100 l.C. 50- - 1 
C 457. Question whether a wall erected b> 
co-owner on top of joint wall is itself a joint 
wall or not. 41 P.L.R. 267-193.* Lah -8, 
1940 A.W.R. (B.R.) 120. (Inadequacy of ren- 
tal). A finding as to legitimacy is one ot 
fact. 153 I.C. 349 = 1935 O.W.N 25=193o O 
80 But it would not be upheld in second 
appeal, where the lower appellate Court has 
ignored important pieces of evidence and the 
strong presumption of law in favour ot legi- 
tirnacy. 60 l.C. 375. A finding as regards 
the factum of marriage between the parties 
is a finding of fact. 5 L.L.J. 117. The 
finding that a woman has taken to a life o_t 
immorality is a finding of fact. 31 l.C. <97. 
See also 1926 L. 461. Question whether cer- 
tain persons were members of a joint Hindu 
family is a finding as to status and is one ot 
fact.' 67 l.C. 789; 97 l.C. 817 (1) = 1926 L. 
443. But see 95 l.C. 183 = 1926 N. 389. A 
question of what constitutes exclusion from 
a ioint estate mav well in many cases be a 
question of law. 21 C.W.N. 1142 — 42 l.C. 
258. Family arrangement — Binding nature 
of, is a question of fact. 4 L.L.J. 40. Ques- 
tion whether there has been a family settle- 
ment among the members of a joint Hindu 
family is one of fact. 165 l.C. 217 — 1936 N. 
186; ‘1941 O.A. 17 (Question whether a deed 
was executed as guardian of a minor and 
whether it was for the minor’s benefit). (I. 
L.R. 1940 Lah. 60. Question whether a cer- 
tain suit was collusive or not. .41 P.L.R. 
462); Question whether a document has been 
tumpered with. 5 Cut.L.T. 45; 1940 Pat. 
245 = 190 l.C. 377; 22 Pat.L.T. 666. Find- 
ing that a sale is not fictitious. See 42 P.L. 
R 246; 43 Bom. L.R. 1 = (1941) 1 M.L.J. 427 
(P.C.) (Existence of document not appreciat- 
ed); 1940 P.C. 192 = 45 C.W.N. 57; 21 Pat.L. 
T. 165=1940 Put. 300 (Effect of registration of 
proprietor's name under section 78. Ben, Ten. 
Act.) 1939 Pat. 229 (Question of correctness 
of entry in record of rights). The question of 
notieo is not a pure question of law. 159 l.C. 
370 = 1935 C. 713. A finding that the subse- 
quent purchaser had notice and knew that 
there was a contract of sale with the plaint- 
ifF is one of fact. 3 L.L.J. 447; 1929 O. 316; 
130 l.C. 299 (2) = 1931 A. 338; 54 A. 557. 
Whether or not the relation between parties 
to a suit were sufficiently near to entitle the 
lower Court to come to the conclusion that 
the consideration that passed between them 
was the love and affection of the parties is a 
question of fact. 154 l.C. 1043 = 1934 P. 44. 
Also, whether a certain sum of money was 
necessary for personal necessities. 8 L. 340. 
Existence of antecedent debts. 1926 O. 33. 
Whether there was legal necessity to support 
alienation in Hindu Law. 14 L. 584=1933 
L. 343. Sec also 140 l.C. 535 = 1933 M. 830; 
156 l.C. 774=1935 P. 175. An alienation by 
the mahnnt. 17 Pat.L.T. 488=162 l.C. 797 
= 1930 P. 275. Where both the Courts below 
have found that the suit lands did not form 
part of an estate so ns to oust the jurisdic- 


tion of Civil Courts, the decision is binding 
on the High Court. 18 L.W. 324=75 l.C. 
465. Question as to whether oral will was 
executed is one of fact. 66 l.C. 413. See 
also 1929 A. 419 (2). So also the question 
whether a trade-mark was abandoned. 9 L. 
487 ; or whether a copyright has been in- 
fringed. 64 M.L.J. 193 (P.C.). Genuineness 
of a document is a question of fact. 155 
l.C 827 = 16 Pat.L.T. 377 = 1935 P. 349; 91 
l.C. 1046 = 1926 O. 257; 61 C. 365 = 1934 C. 
633. (Genuineness of signature.) ElVoct of at- 
testation is a question of fact. 51 l.C. 621. 
Waiver is primarily and in most eases an in- 
ference from facts. 37 B. 480 ; 38 l.C. 302 ; 
59 l.C. 607. A finding that the holder of a 
superior interest, acquiring an inferior inter- 
est intends to keep the two interests sepa- 
rate and that consequently there is no 
merger. 39 C.W.N. 694. Question whether 
transaction is fraudulent preference is also 
one of fact. 107 l.C. 490. A finding that a 
certain transaction was intended to defeat 
and delay the creditors and was collusive. 
38 P.L.R. 577. The finding that a mortgagee 
has never been in aetual possession of the 
land. 67 l.C. 152. See also 130 l.C. 706. 
Question whether a mortgage is beiutmi. 34 
P.L.R. 642 = 1933 L. 738. Also whether 
certain persons arc legal representatives. 97 
l.C. 489 = 1927 C. 81; 19 Pat.L.T. 193 = 
1938 P.W.N. 259 = 1938 Pat. 372 (Question 
whether property attached are personal pro- 
perties of judgment-debtor’s ltgal representa- 
tive). Whether a place is a town or village. 
94 l.C. 127 = 1926 L. 542. Question whether 
a grove has lost its character as such. 1938 
O.W.N. 1211. The question whether a road 
is a public road or a private road is rather 
a question of law than a question of fact and 
in any case it is partly a question of law, 
and a finding thereon is not binding upon the 
Court in second appeal. 157 l.C. 638 = 1935 

0. W.N. 899. Whether a transaction is a 
mortgage or side. 92 l.C. 42 = 26 P.L.R. 799; 
134 l.C. 1092 — 1931 O. 424. Whether a mort- 
gage is proved. 96 l.C. 253 = 1926 O. 546. 
Whore the finding is arrived at without taking 
evidence but on a construction of the docu- 
ment and the surrounding circumstances it 
can he interfered with in second appeal. 134 

1. C. 337=1931 B. 371 = 33 Bom.L.R. 663. See 
also 138 l.C. 204 = 1932 B. 230 = 34 Bom.L.R, 
372. Whether a public lane has been so nar- 
rowed as to cause damage to the residents 
is a question of fact. 1929 A. 504. Public 
nght of way. 39 C.W.N. 303; 151 T.C. 263* 
— 1934 A. 941. Whether the judginent-debtor 
has sufficient property to meet the execution 
of a decree, after he had parted with some 
other properties. 1929 A. 458 = 116 l.C. 815. 
Finding in pre-emption suit that the price 
stated in the sale-deed is fictitious. 4 Luck. 
396. Sec also 1931 O. 400. Finding as to 
dissolution of partnership. 1929 I ,. 154; 144 
T.C. 573 = 37 L.W. 288 = 1933 M. 353; 35 P. 
L.R. 557 = 1934 L. 557. Finding ns to parti- 
cular custom Bet up. 158 T.C. 796 = 37 Bom.L. 
R. 584 = 1935 B. 371. Whether a right of 
privacy exists by custom and the nature and 
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limits of such a custom, if it does exist, are 
questions of fact. 155 I.C. 105(3 = 1935 A.L. 
J. 432 = 1935 A. 754. Finding that the right 
of privacy was in no way diminished. 1929 

0. 535. Planting of trees — If amounts to an 
accession under Transfer of Property Act, 
section 03. 113 I.C. 405 = 1929 A. 330. Ques- 
tion whether a particular place is town or vil- 
lage is one of fact. 41 P.L.R. 227 = 1939 Lah. 
88. Question in suit to establish right of ease- 
ment, as to whether enjoyment was peace- 
able and as of right. 5(3 0. 927. So also as 
regards findings as to the length of user 15s 

1. C. 361=1935 L. 340. Finding as to the 
material alteration of instrument. 1929 M. 
022. A finding that the inhabitants of a 
particular locality have or have not in certain 
circumstances acted in a certain manner. 134 
I.C. 21 = 1931 A. 499. Questions about the 
adequacy of damages are ordinarily ques- 
tions of fact which cannot be entertained 
in second appeal. 101 I.C. 593=1930 N. 70. 
The question as to when the arrears of pay 
claimed by a person became due. 1930 C. 
277. Finding that a cause of action accrued 
at a particular place. 1931 A. 55(3. As to 
omission by lower Court to give effect to an 
admission, see 143 I.C. 900=1933 S. 121. 
Where the lower appellate Court errs in law 
in holding on the facts of a case that the des- 
cent has not been from preceptor to disciple, 
the finding can be interfered with in second 
appeal. 178 I.C. 58 = A.1.R. 1938 Lah. 132. 

Question' of law — Iixuxtkati ve Cakes. — 
Points involving questions of law can be 
raised for the first time in second appeal. 
144 I.C. 452 = 27 S.L.R. 41 = 1933 ,S. 17(3. See 
also 1935 P. 132. It is certainly open to a 
second appellate Court to ignore a point even 
of law if it is raised for the first time in that 
Court. At the same time, the power of that 
Court to give effect to a plain provision of 
law even though not raised in the Courts 
below cannot be questioned. Where the 
equities of a case require such a course to be 
adopted there is no legal bar to the point 
being taken cognizance of by the Court itself. 

4 A. W.R. 974 = 157 I.C. (.15 = 1935 A. 143. 
The question whether a point is one of fact 
or of law is itself a question of law 109 
I.C. 253 = 1928 N. 277; 1941 Pat. 228. Where 
the lower Court Judge states the law corrcct- 
ly and does not misdirect himself and. comes 
to a particular conclusion, he decides the point 
as a question of law and not as a question of 
•fact, lf.l I.C. 331 (2) = 17 Pat.L.T. 3(3(3 = 
193(3 P. 136. Questions of law and of fact nrc 
sometimes difficult to separate. The proper 
legal effect of a proved fact is cssentiallv a 
question of law. 10 L. 360; 1928 A. 381 ; 1941 
Lah. 62; 17 Pat. 507 = 19 Pat.L.T. 309 = 1938 
Pat. 413; 36 Bom.L.R. 1055; 134 I.C. 294 = 
1931 L. 489; 134 I.C. 1037 = 32 P.L.R. 727; 
332 I.C. 772 = 1931 O. 381; 1932 O. 51=8 O. 
W.N. 1281; 138 I.C. 282; 129 I.C. 335=1931 
O. 19 'following 45 I. A. 183 and 57 I.A. 86; 
1931 L. 395 following 35 C.W.N. 1047; 54 I. 
A. 178. So also is the question of admissi- 
bility of evidence and the question whether 


any evidence has been offered on one side or 
the other; but the question whether the fact 
has been proved when evidence for and 
against has been properly admitted, is neces- 
sarily a pure question of fact. The High 
Court has no jurisdiction in second appeal to 
revise the evidence and set aside the decree 
°l thc low «r appellate Court on the ground 
that it had applied the wrong standard of 
measurement to land of which the rent was 
in question. 46 C. 189 = 51 I.C. 760. Ques- 
tions as to the proper legal effect of proved 
facts are questions of law for purposes 0 f 
second appeal. (33 I.A. 140 = 40 C.W.N. 417 
-1936 P.C. 77 = 70 M.L.J. 190 (P.C.). Or 
20 I.C. 951 = 11 A.L.J. 713; 96 I.C. 356 = 
certain legal rights the correct tests have been 
1926 X. 494; 25 A.L.J. 1014; 1929 A 767; 
13o I.C. 221 = 1932 L. 183; 1935 A. 143 = 
15< I.C. t>15. A provisional finding upset- 
ting a very closely reasoned and elaborate 
judgment of the trial Court without any dis- 
cussion of evidence whatever or without 
giving any reason except the general reason 
that, the evidence is not satisfactory is con- 
trary to law and will be set aside in second 
appeal. A.I.R. 1937 Mad. 282. Gross negli- 
gence of guardian is a question of law. 1926 
M. 905=192(3 M. W.N. 350. See also (1937) l 
M.L.J. 224; also question of amount of dower 
to bo paid. 1926 O. 128. The question 
whether in determining the infringement of 
certain legal rights the correct tests have been 
applied is a pure question of law. 42 C. 46 
= 27 M.L.J. 117 (P.C.). The meaning of 
words is a question of fact in all cases; the 
effect of the words is a question of law. 75 
LC. 686 = 1923 A. 337; 46 I.C. 794; also l 
O.W.N. 1229; 1926 L. 21; 1926 O. 260; 192(3 
A. 465. So also interpretation of a land 
deed is a question of law. 1941 Cal. 446. The 
question whether there is evidence of an 
agreement is a question of fact. Rut if the 
Court, comes to the conclusion that there is 
no evidence or that the evidence in no cir- 
cumstance's could be hehl to bo evidence of 
an agreement, a question of law might arise. 
160 r.C. 1079=17 Pat.L.T. 360 = 1936 P. 96. 
Legal effect of an agreement is a question 
of law. 27 A.L.J. 1083. A Court of second 
appeal is not bound to entertain a question 
of law raised for tho first time beforo it. It 
can however take the point of itself or if 
some good enuso is shown it may permit 
that point to be argued. 43 A. 193 (F.B.). 

As to certain questions in relation to part- 
nership, see 164 I.C. 1100 = 1936 R. 383. 

It is a question of law whether the alleged 
expulsion of a member effected by means °f 
a communication operates by itself ns a dis- 
solution of tin* partnership which i" not for 
fixed torm. 1935 L. 132. Tho question 
whether tho inferenco about tho dissolution 
or non-dissolution of a particular partner- 
ship drawn by tho lower nppollato Cour 
from tho facts found by it is or is not 
correct, is a question of law. L>9 I.C. 433 — 
1935 A.L.J. 1251 = 1935 A. 1008 Tho appel- 
lant cannot in second appeal tnko a point o 
law which involves tho taking of additionn 
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evidence. 72 I.C. 993 = 1923 B. 37. See also 
14 L.lt. 102 (Rev.) = 17 R.D. 120. In such 
circumstances remand should not be ordered 
for further investigation. 32 C.W.N. 778 — 
1928 C. 870; 33 C.W.N, 1193=1930 C. 315. 
Inferences drawn from documentary evid- 
ence are not questions of law and cannot be 
challenged in second appeal. 74 I.C. 811; 37 
C.L.J. 580; 7 L.W. 210; 35 M.L.J. 304. Legal 
inference from proved fact — Finding of 
fact and inferences from facts — Liability to 
be disturbed in second appeal. 73 I.C. 795; 

3 L. 257. The rule against interference in 
second appeal with the findings of fact of 
the lower appellate Court apply equally to 
the case of findings of fact based on infer- 
ences of fact drawn wholly or in part from 
documents, 15 Luck. 418 = 1940 O.W.N. 193 
= A.I.lt. 1940 Oudli 217. A finding of fact 
based on oral evidence cannot bo gone into 
in second appeal; but the legal inference to 
be drawn from proved or admitted facts is 
a matter of law. I.L.R. (1940) Bom. 505 = 

42 Bom.L.R. 511=1940 Bom. 203. The state- 
ment that “the proper legal effect of a prov- 
ed fact is essentially a question of law” docs 
not mean that it is a question of law whether 
a certain inference should be drawn from 
proved facts. It only means that the legal 
effect of a finding of fact is a question of 
law. 1941 A.W.R. (Rev.) 778=1941 O.W.N. 
1027; 190 I.C. 271 = 1940 Sind 138; 18 Pat. 
571 = 1939 Pat 448; 1939 Sind 97; 1940 

Sind 43: 1941 Pat. 228; 1941 A.W.R. (Rev.) 
513; 1940 Rang.L.R. 777; 73 C.L.J. 159 (In 
ference from entries in settlement record); 95 
I.C. 630=1926 N. 416; 32 C.W.N. 184. In 
second appeal, the High Court can make de- 
ductions from facts found without disturbing 
t ho findings of the lower appellate Court. 
32 I.C. 119 = 19 C.W.N. 1330. The conclu- 
sion that a certain process was not scientific 
involves a question of law. 95 I.C. 614 = 
1926 N. 435; so also question of abandon- 
ment of tenancy. 32 C.W.N. 1111 = 1928 C. 
891; 1930 L. 215 = 125 I.C. 188. Question 
of permanent tenancy. 61 C. 32 = 38 C.W. 
N. 65 = 1934 C. 288; 57 C.L.J. 509; 163 I.C. 
415 = 17 P.L.T. 202 = 1936 P. 384. The ques- 
tion whether in particular circumstances a 
donee takes a limited estate or an absolute 
estate cannot be said to be a question of 
fact which will be binding in second appeal. 
158 I.C. 611=42 L.W. 336 = 69 M.L.J. 320. 
A decision by the lower appellate Court as 
to whether a particular legal relationship, 
that of landlord and tenant, was created or 
existed between the parties by reason of cer- 
tain transactions is one on a point of law, 
and is not therefore binding in second appeal. 
40 L.W. 810 = 1935 M. 268 = 154 I.C. 753. The 
question as to whether the character of the 
building in suit has undergone a change from 
that of paijin to that of letteipwa is not pure- 
ly a question of fact and the High Court is 
not debarred from considering it on second 
appeal. 158 I.C. 1092 = 1935 R. 129. The ques- 
tion whether roverisoner’s consent to an alie- 
nation can be inferred from the established 


facts is a point of law. 31 I.C. 487. A. 
wrong decision based upon findings contrary" 
to the facts found raises a point of law. IK 
I.C. 148. An allegation of absence of evi- 
dence to support a specific finding of fact is 
a ground of law. 40 I.C. 139. See also 134 
I.C. 599 = 1931 O. 382; 132 I.C. 397 = 1931 

L. 139. But ‘insufficiency' is not. 134 I.C. 
125. Nor the question of what weight has- 
to be attached to documents admitted and 
proved. GO C.L.J. 569 = 1935 C. 367. Status 
of tenant. 29 Punj.L.R. 162; 38 C. 278; 
55 C. 355. An objection that the appeal to- 
the lower appellate Court was presented out 
of time is a question of law. 65 I.C. 580 = 
1922 L. 240. Question of plaintiff’s right 
of suit is a question of law. 4 R. 500. The 
question of onus probandi is a question of 
law. 2 L. 249. The question whether a sti- 
pulation in a deed as to payment of interest 
is one by way of penalty is open to consido 
ration in second appeal. 64 I.C. 350; 1929 P. 
717. A decision by the lower Appellate- 
Court opposed to the admissions of the 
parties amounts to a substantial error or 
defect in procedure. 41 I.C. 163; 42 P.L. 
R. (J. & K.) 21 (Findings not recorded on 
objections specifically raised before lower ap- 
pellate Court). See 1939 Pat. 19. The pRa 
of res judicata is question of law and may 
be raisod at any stage of suit. 47 I.C. 685. 
See also 144 I.C. 669 = 1933 L. 606; 149 I.C. 
93 = 1934 A. 770. The question if a trustee 
could divest himself of his office is a ques- 
tion of law. 21 I.C. 232. Finding in clear 
disregard of legal presumption is not bind- 
ing in second appeal. 37 Punj.L.R. 653. Pre- 
sumptions are questions of law and can bo 
gone into in second appeal. 1929 L. 772; 
118 I.C. 808. So also, the question or 
presumption of lost grant. 107 I.C. 522' 
(2). Question as to adverse possession. 
149 I.C. 807=1934 A. 288; 1935 C. 760; 

* whether tenancy is permanent. 1941 Pat. 
228; 1939 Pat. 350. 

Mixed Question of Law ani> Fact- — 
Finding as to mixed question of law and 
fact can be interfered with in second ap- 
peal. 36 A. 231; but not where it involves 
a remand. 51 I.C. 862; 72 I.C. 177; 37 

M. 22=24 M.L.J. 652; (1911) 1 M.W. 

N. 6=9 I.C. 41. Or when raised for the 
first time in second appeal. 23 C. 802. 
Adverse possession being a mixed question 
of law and fact cannot be raised for tho 
first time in second appeal. 102 I.C. 476 
= 1927 L. 522; 130 I.C. 296=1931 A. 293. 
See also 1941 O.W.N. 537; 149 I.C. 807 
=1934 A. 288; 1929 O. 337=115 I.C. 
440; 94 I.C. 38=1926 C. 881; 1929 P. 
590=117 I.C. 644; 1936 L. 741. Exist- 
tence of custom, sec 143 I.C. 880=37 L.W. 
272=1933 M. 390. See also 1939 All. 500- 
=1939 A.L.J. 617. The question of 
family settlement. 55 A. 554=1933 A. 
L.J. 1185=1933 A. 493. Nuisance. 64r 
I.C. 169. So also negligence. 165 I.C. 
882=1936 A.L.J. 262=1936 A. 771. Do- 
micile under the Divorce Act. 58 C. 259. 
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The question whether n party acted in good 
faith within the meaning of section 14, 
Limitation Act, is a mixed question of law 
and fact and can be questioned in second 
appeal, provided that the lower Court ’s find- 
ings of fact are not interfered with. (30 
I.C. 702, Foil.) 40 P.L.R. 631=A.I.R. 
1938 Lah. 704. Appeal decided </ parte 
wrongly by lower appellate Court — Second 
appeal is allowed. 117 I.C. 229 (1 ). 

Whether the facts found attract the opera 
tion of provision of law is a mixed question 
of law and fact, lul I.C. 074=1927 P. 
250. Also whether reasonable care has been 
taken. 99 I.C. 1 = 1927 A. 158. Also the 
question whether a power-of -attorney was 
effective on the date of transaction by 
agent. 0 R. 113=54 M.L.J. 517 (P C.)'. 
Whether a gift offends against the doctrine 
of mu*ho. 101 I.C. 120. Qucsiton as to 
what passed in a sale of family properties. 
23 L.W. 349=94 I.C. 08=1920 M. 851. 
The question whether an application in 
question is a fresh application within the 
language of section 4s is a mixed question 
of fact and law and a second appeal is 
competent . 180 I.C. 800=A.I.R. 1940 

Lah. 35. An issue regarding limitation is 
a mixed question of facts and law and it is 
liable to reconsideration by the second appel- 
late Court, especially where the trial Court 
who had an opportunity of hearing the 
witnesses in person, came to a conclusion 
different from that of the lower appellate 
Court. 1940 R . T). 388=1940 A.W.R. (H. 

R. ) 229. Hill of exchange — Presentment 
for payment — Reasonable time — Mixed ques- 
tion of law and fact. 110 I.C. 887 = 1929 
L. 577. Constructive notice is a mixed 
question of law and fact. 1931 B. 430= 
33 Botn.L.R. 499. Question whether a 
piece of land is communal. 1930 M.W. 
N. 515. Whether a new tenancy has been 
created is a question of mixed fact and 
law. 103 I.C. 538=1930 P. 411. The 
question whether a Hindu can inherit to a 

s Mahomedan father. 134 I.C. 1171 = 1931 

S. 170. Under the Hindu Law a natural 

guardian can alienate the property of the 
minor for necessity or for benefit of the 
estate. The question is one of mixed law 
and fact. 147 I.C. 1144 (1) = 1934 L. 

329. The question whether an information 
given to the police is directed agianst a 
particular person. 1934 P. 14. Question 
as to the vicarious liability of master ori- 
ginally sued ns principal. 1933 N. 299. 
Whether the interpretation of a particular 
order is a question of fact, or a question of 
law, or a question of mixed fact and law 
depends on the circumstances of each parti- 
cular case. Tho general rule is quite clear. 
WhcTO intent-on is to be inferred from tlio 
terms of a document, in this case the order, 
tho question is one of law, or mixed ques 


tion of fact and law; where the in- 
tention is to be inferred from the 
other facts and circumstances tending -to 
show what was the real intention of* tho 
Judge in passing that particular order, then 
the question may be either a question of 
l’uro fact or. again, may be a question of 
mixed fact and law. A.I.R. 1941 Lah. 
62. 

Jurisdiction* . — Where a decree has been 
made by tin* appellate Court without juris- 
diction an appeal lies against it precisely in 
the same way as if it had been made with 
jurisdiction. 45 C. 926; 1925 C. 1032; 
1925 A. 737; 131 I.C. 141 ( 1 ) =1931 L. 
96; 1933 A.L.J. 103. See also 94 I.C. 

1 = 1926 A. 401. The question of jurisdic- 
tion can be for the first time agitated in 
second appeal. 1923 L. 551. See also 
1933 A.L.J. 103=1933 A. 403; 49 I.C. 
137 = 29 C.L.J. 48; 75 I.C. 1053; 1931 A. 
556. Where a District Judge assumes a 
jurisdiction which lie does not possess, any 
order which he passes on such assumption 
can be set aside by the High Court in 
second appeal. 1938 A.L.J. 988. Deci- 
sion of District Court on appeal from forest 
officer — Madras Forest Act (V of 1882), 
sections 10 and 16 — Second appeal to High 
Court is competent. 39 M. 617=31 M.L. 

J. 324. A decree of a Deputy Collector in 
a suit under section 213 of the Madras 


Estates Land Act — If second appeal lies'. 
38 M. 655. See also 37 M. 443=27 M. 
L.J. 451 (P.C.). Where the amendment 
was allowed after the expiration of the 
limitation period, the High Court can take 
notice of it in second appeal though the 
point was not pressed in lower nppellato 
Court. 36 A. 370. A second appeal is 
not maintainable against an order rejecting 
crossr-objections but the Courts might inter- 
fere in revision. 44 I.C. 812. In a suit 
of a small cause nature, order in execution 
proceedings is not appealable. 45 M.L.J. 
651 . Where the lower appellate Court 
hears an appeal which it has no jurisdiction 
to hear, it is doubtful whether a second 
appeal lies; but revision is competent. 150 
I.C. 15=1934 L. 79. 

Practice and Procedure. — A Court be- 
fore whom a second appeal is filed is en- 
titled to reject it, if in its opinion the case 
is not covered by the provisions of section 


00. 1940 O.W.N. 550. Where an 

bvious point of law arises, the practico of 
oine lower Courts of attempting to shut out 
second appeal by the use of language de- 
igned to clothe a decision on a point of law 
ith tho appearance of a finding of fact oug it 
n be deprecated. 18 Pnt. 204=1939 P.W.N . 
7= A . I . R . 1939 Pnt. 402. Where proper 
*siies have not been frnmed and the lower 
■ourt has not discussed the real question >n 
ontrovervy it is open to the High tour 
earing the second appeal to remand the 
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case for proper disposal. 152 I. C. 220 — 
35 p.LR. 156. Refusal by the appellate 
Court in the exercise of its discretion to 
admit additional evidence given under O. 
41 r. 27, is uot a substantial defect or 
error in procedure. 33 A 379. The re- 
fusal of the lower appellate Court to act 
under O. 41, r. 33, C.P.Codc, is not an 
error of law with which the second appellate 
Court is bound to interfere. 123 I.C. 39. 
Admission of additional evidence erroneous- 
ly — Second appeal. See 92 I.C. 661—192 
M. 864. Question of fact— New evidence 
tendered in second appeal— Permissibility . 
31 Bom.L.R. 436= 1929 B. 225. The 
High Court will reverse a finding in second 
appeal if there was substantial error in 
procedure resulting in a finding not secun- 
dum allegata et probata and not sustainable 
in law. 39 B. 149; 10 Pat.L.T. 589= 
1929 P. 609. Decision based on finding of 
fact contrary to case set up can be ques- 
tioned in second appeal. 1926 L. 535. 
Whore the appellate Court made a new case 
not raised by the parties and not warranted 
by pleadings or evidence High Court will 
interfere. 104 I.C. 781; 132 I.C. 426 = 
1931 A. 219. Also in a case of misuse of 
judicial discretion. 94 I.C. 396=1926 
L. 445 (2). Proccdure^-Finding of fact — 
False case on both sides. 45 I.C. 795= 
22 C.W.N. 149. Failure to appreciate 


true question in controversy is a defect in 
procedure and the appeal should be re heard 
13 I.C. 455=2 C.L.J. 380. See also 34 
I.C. 30=23 C.L.J. 600; 35 I.C. 631; 17 
Pat.L.T. 774=1937 Pat. 78; 43 I.C. 488; 
1931 R. 312. Where the lower appellate 
Court decided a question of fact not upon 
the evidence but holding that a superior 
Court decided a similar case between 
different parties in a particular day, 
there was a defect in procedure and a 
second appeal lay. 6 P. 698 (F.B.). 
Second appeal lies in a case where a preli- 
minary decree for accounts is passed and 
that decree is set aside by the lower appel- 
late Court though the appellate Court did 
not pass a decree in pursuance of its judg- 
ment. 31 P.L.R. 386=1930 L. 125. 

Procedure — Ex parte hearing of Appeal. 
— Interference on second appeal. 3 L. 357. 
The failure to determine the critical ques- 
tion between the parties to a suit and to 
consider the oral evidence adduced on b'e- 
half of the defendant is a substantial error 
of procedure. 56 I.C. 40. So also if lower 
appellate Court gives decree not based on 
evidence. 26 I.C. 240. Where both parties 
agreed to proceed not only on the evidence 
taken before the Mu ns if but also on evidence 
recorded by the Commissioner, and the lower 
appellate Cdurt discarded the evidence re- 
corded before the Commissioner, there was 
defect of procedure within Cl. (1) (c). 106 

I.C. 841=40 C.L.J. 558. The appellate Court 
has no power to go behind a finding of the 


C. C. M.— 77 


trial Court, when the appellant has accepted 
it in his ground of appeal. The carelessness 
of the appellant’s Counsel in drafting the 
grounds makes no difference. 59 I.C. 689. 

NeW Plea in Second Appeal. — A plea not 
raised in cither of the Courts below cannot 
bo entertained for the first time in further 
appeal to the Chief Court. 29 I.C. 761. See 
also 29 I.C. 895; 45 I.C. 101; 07 I.C. 919 = 2 
L.L.J. 255; 3 L.L.J. 470; 21 L.W. 69 = 
86 I.C. 4; 40 C.L.J. 564; 47 M.L.J. 686; 28 
P.L.R. 181 = 102 I.C. 426 = 1927 L. 426; 96 I. 
C. 304; 119 I.C. 698; 1930 A. 742; 138 I.C. 
808 = 1932 O. 244; 21 Pat.L.T. 894; 1938 All. 
396; 1937 Nag. 235; 39 Bom.L.K. 885 = 1937 
Bom. 456; 1937 All. 666; 21 Pat.L.T. 894; 
14 Luck. 678; 43 P.L.R. 499; 1941 Nag. 152 
(Plea of suppression of certain particulars 
in evidence with intent to mislead the Court); 
41 Bom.L.R. 205 = 1939 Bom. 117 (Point not 
raised even in written statement cannot bo 
urged for first time in second appeal); 1939 
O.W.N. 736 = 1939 Oudh 233. Where a Judge 
sitting in appeal bases his judgment on a 
new caso made out for the first time in ap- 
peal, and it is clear that the new case has 
coloured and influenced his consideration of 
the facts and his decision on another aspect 
of the case, which, although treated by the 
appellate Court as a minor aspect, turns out 
in fact to be the most important aspect of 
the case, and it appears that the Court has 
not adequately considered that aspect and 
consequently has arrived at a wrong conclu- 
sion, Iiis judgment is liable to be set aside 
in second appeal. A.I.R. 1938 Sind 198. So 
also as to point not taken in the trial Court 
nor even in the memorandum of appeal in 
the lower appellate Court. 146 I.C. 939 = 
1933 L. 615. Se e also 1933 A. 911. So also 
as to point not pressed in Courts below'. 7 
O.L.J. 17 = 55 I.C. 441. In second appeal a 
question of law cannot be dealt with by the 
High Court if its determination is based upon 
a question of fact not raised in the Courts 
below. 51 I.C. 256; 3 Pat.L.T. 623 = 65 I. 
C. 277; 43 I.C. 857; 1 P. 23. See also 

1929 R. 213; 196 I.C. 33; 133 I.C. 390 = 1931 
N. 147; 1933 M. 836 = 38 L.W. 734. Sc e also 
157 I.C. 615 = 1935 A. 143 noted under 
heading ‘Question of Law — Illustrative cases’ 
supra. A new plea involving an issue of 
fact requiring fresh evidence cannot be rais- 
ed in second appeal. 97 I.C. 342 = 1926 A. 
707; 33 C.W.N. 1211; 163 I.C. 364 = 1936 R. 
260. So also plea that a finding of fact was 
based on in admissible evidence 1933 L. 951. 
See also (1939) 2 M.L.J. 593; 39 C.W.N. 277; 
1935 M. 190. But see 1936 L. 1005. Where 
secondary evidence of the contents of a deed 
is led without objection by the other party, 
objection cannot be raised in second appeal. 
1935 L. 628. Where there is no reference to 
a plea in the judgments of the Courts 
below or in the pleadings of the parties, the 
point cannot be allowed to be raised in 
second appeal. 1923 L. 56, 491; 1929 A. 456. 
So also an alternative plea not put forth in 
Court below. 7 Pat.L.T. 145 = 1926 P. 
156. So also a plea in second appeal which 
is not only not set up in the plaint but is 
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quite inconsistent with it. 30 L.W. 787 = 118 
I.C. 201. An objection which is taken in the 
trial Court but is not urged in the lower 
appellate Court cannot be raised in second 
appeal. 43 A. 555. Sec also 3 O.W.N. 934. 
Where a point was taken in the grounds of 
appeal to the lower appellate Court but not 
noticed by it in its judgment, it must be pro 
sumed that the point was abandoned, in the 
absence of an affidavit to the contrary by 
the Advocate who argued the case before it, 
and it would not bo entertained in second 
appeal. 39 P.L.R. 312. The question whether 
there has been a failure of justice or not is 
not a pure question of law and cannot be de- 
cided without finding facts and as such if 
the point was not taken in the lower Courts, 
it cannot be raised in second appeal in the 
High Court for the first time. I.L.R. (1939) 
Alb 187= 1939 A.L.J. 50 = 1939 All. 103. 
Matters of procedure dependent upon facts 
cannot be raised in second appeal. 94 I.C. 
417 (2). The High Court may be justified in 
an exceptional case, in permitting a point of 
law to be taken in second appeal which 
goes to the root and the merits of the whole 
case. 71 I.C. 381=1923 A. 343; 1930 T,. 937. 
A point of law can lie raised for the first time 
in second appeal only when a finding favour- 
able to the appellant would entitle him to a 
decree on the evidence as it stands. 1937 A. 
M.L..T. 71. A point of law which does not 
require any questions of fact to bo determin- 
ed but can be decided on the record as it 
stands may be allowed to be raised in second 
appeal for the first time. 66 T.C. 850; 21 
A. 440; 25 Bom.L.R. 245 = 72 T.C 220; 38 B. 
227; 47 A. 324. Sr r also 47 A. 932; 15 P. 
356 = 17 Pat.L.T. 57 = 1930 I*. 104; 104 1. 
C. 30 = 38 .PL.R. 008 = 1936 L 448; 165 1. 
C. 60 = 1936 L. 012. Put sr c 1930 A. 720; 
120 LC. 18; conflict set at rest by 53 A. 05 
(F.P.). Sec also 1938 Bom. 291.' It is well 
settled that the Court will allow, even in 
second appeal, a question of law to be raised 
for the first time, if if can do without any 
unfairness to the opponents, and if a ques- 
tion of law is such that it does not necessi- 
tate the taking of further evidence, the High 
Court in second appeal would allow it to be 
raised for the first time in second appeal. 175 
I.C. 800 = 40 Born.L.R. 359= A. I. R. 1938 Born. 
291. Sccafco TiL.R. 1938 A 503=1938 All. 396 
fF.B.). When a question of law is raised 
for the first time in a Court of last resort 
upon the construction of a document or upon 
facts cither admitted or proved beyond con- 
troversy, it is not only competent but expe- 
dient in the interests of justice to ontertain 
the plea. A.I.R. 1938 Rang. 376. See also 1938 
Rang. 408. A question of pure law can be 
raised in second appeal, especially when the 
other party knows rdl the relevant facts which 
the latter himself has mentioned in his plead- 
ings. 3937 A.L.J. 1252. The High Court 
should not in second appeal entertain n new 
point for the first time when all the materials 
for the decision of such point are, not before 
it. If it is necessary to frame an issue and 
call upon the lower Court to record a finding 


n, i UC i h * S9ut ; before the new point can be 
cudtd, the Court should not permit such a 
new point to be raised in second appeal. 193? 
A.L.J. 8o5— A.I.R. 1937 All. 696. A mixed 
question ot fact and law cannot be raised on 
second appeal for the first time. 4 L.L J 432 
c.ff authority of partner to bind firm bv 

acknowledgment. 1929 L. 266 = 118 I C 529 - 

Nag L ?U 1 ! 71 = 1 ? 31 f , 8 ' 17 °- 1M* 

ug. 314 A point of law can be taken at any 

time, and though the question whether a suit 

falls under section 92, C. 1\ Code, is a mixed 

question of law and fact, if all the material 
facts are on the record, the question whether 
t-uch facts do or do not show the trust to be 
a trust within the proyisions of section 92 is 
a question of law which can be taken at any 
tune. 31 S.L.R. 510 = A.I.R. 1937 Sin, I 230. 
\\hen. in both the lower Courts, the plea that 
the assignment of decree, though requiring re- 
gistration, was not registered and that the as- 
signee proceeding to execute the decree on 
the basis of such assignment, had no right to 
do so on account of the deed of assignment 
not being admissible in evidence for want of 
registration, was not raised. Held, that the 
question involved a question of fact as to 
whether tho deed of assignment wag regis- 
tered or not and so the plea could not be 
entertained in second appeal. A.I.R. 1937 
Ang. 2.L. A question of jurisdiction is one 
<>f pure law, which though not raised in the 
lower Court can be enterta.ined and adjudi- 
cated upon in second appeal. 57 I.C. 200 = 
18 A.L.J. 923; 9 Luck. 365 = 11 O.W.N. 193 
— 1934 O. 55. Although section 21, C. P. 

( ode, does not in terms apply to appeals, the 
principle underlying it is of general application 
so as to cover proceedings other than origi- 
nal suits. Hence where nn objection ns to 
jurisdiction is not taken in tiie lower ap- 
pellate Court, the plea must be deemed to 
have been waived and cannot be raised in 
second appeal. 29 N.L.R. 342 = 1933 N. 318; 
53 M.L.J. 688. But see 100 I.C. 37=1927 
N. 164. A question of notice cannot be al- 
lowed to be raised for the first time in 
second appeal. 11 C. 118. Where the defen- 
dant did not raise in the Court of first appeal 
the point as to whether the notice to quit was 
legal and sufficient, the point could not be 
raised in second appeal. 2 Pat.L.J. 595 = 42 
T.C. 655. Sr r also 52 I.C. 517 = 10 LAV. 137. 
Where the question was as to the inalienabi- 
lity of corain property according to custom, 
and it was found to be so, a party who did 
not plead in the Courts below that the custom 
was qualified in the sense of the restraint 
ngninst alienation being merely for tho benefit 
of tho proprietor, can raise that pica in 
second appeal. 1936 O.W.N. 260 = 1936 O. 235. 
Now plea of res judicata when can be raised 
for the first, time in second appeal. 74 T.C. 
577; 8 P. 107. The High Court will not en- 
tertain in second appeal a plea of res judi- 
cata which was raised by the defendant in 
her written statement but withdrawn by her 
counsel on the date of issue and which was 
not raised in the grounds of appeal filed by 
her in the lower Appellate Court or in the 
High Court. 1937 O.W.N. 229 = A.I.R. 1937 
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Oudli 243. Where an appellant in 
second appeal contended that an issue 
should be remitted to the Court below 
on a question of res judicata by elucidating 
certain facts and the plea was neither taken 
in the Court of lirst instance nor in the lower 
appellate Court, the High Court disallowed 
the plea in second appeal. 149 I.C. 93 — 1934 
A. 770. See also 144 I.C. 609. Where the 
basis for a plea of res judicata had not been 
laid in the lower Courts it should not be 
allowed to be raised in second appeal. 40 L. 
\V. 610 = 1934 M. 551 = 07 M.L.J. 208. So 
also where plea of reg judicata has been 
raised in written statement but abandoned 
by Counsel at time of issues. 1937 O. 243 
= 1937 O.W.N. 229. Plea that suit is barred 


by section 47, C. P. Code. 9 Luck. 375 — 147 I. 
C. 910=1934 O. 55. But see 25 L.W. 11 = 100 
I.C. 40 = 1927 M. 400. A plea of estoppel 
which was not made up in the plaint or dis- 
closed by the evidence cannot be raised for 
the lirst time in second appeal. 180 I.C. 793 
= A.I.R. 1940 Pat. 480. Where no case of 
estoppel was set up in the written statement 
and no issue was framed on the point, it is 
too late to set up such a new case in second 
appeal as there could be no findings of fact 
on which any estoppel could be based. 180 
I.C. 621 = 1938 A.L.J. 1238=A.I.R. 1939 All. 
194. Estoppel is always a mixed question of 
fact and law, and a plea of estoppel cannot 
bo allowed to be raised for the lirst time in 
second appeal, when it would necessitate the 
taking of further evidence of facts. 175 I. 
C. 806 = 40 Bom.L.R. 359 = A.I.R. 1938 Bom. 
291. See alto 1937 Pat. 042. As to estop - 
pci see 151 I.C. 203 = 1934 A. 941. Ques- 
tion of abatement — Raised for the first time 
in second appeal — Permissibility. 117 I.C. 
665 = 1929 L. 119. Objections as to main- 
tainability of suit if raised for the first 
time in appeal cannot be allowed. 3 L. 239. 
The contention that the parties did not con- 
stitute joint Hindu family cannot be raised 
for the first time in second appeal. 66 I.C. 
881. Question whether donee has accepted 
the gift on the life time of the donor not to 
be considered for the first time in second ap- 
peal. 1940 O.W.N. 600 l'.ijo Oudli 31*. 
Points under the Limitation Act not taken 
in the Court below should not ordinarily be 
allowed to bo raised in the High Court. 17 
L.W. 169 = 72 I.C. 131 = 1937 Nag. 184; 1937 
Nag. 314; 1937 All. 690. The plea of limi- 
tation or estoppel involving questions of fact 
which are not admitted or undisputed cannot 
be taken for the first time in appeal. 27 I. 
C. 933; 115 T.C. 680 = 10 Pnt.L.T. 53; 56 C. 
201. Plea abandoned in Courts below not to 
bo raised in second appeal. 55 I.C. 481. 
Finding arrived on mistnken view of plead- 
ings how fnr binding on High Court. See 
1926 O. 353. A legal plea going to the root 
of the plaintiff’s claim and arising on the 
facts found and not affected by any facts 
outside those findings can be taken for the 
first time in second appeal. 41 I.C. 45. 
Where the authority for a plea is not quot- 


ed in the Court below, the Court in second 
appeal cannot reverse the finding on the 
strength of that authority. 1930 L. 737. 

New Pleas — Further Illustrative 
Cases. — When an appellant confines himself 
deliberately to some of the questions decided 
by the trial Court and doc 8 not attack the 
judgment of the trial Court on other ques- 
tions decided by it, if the appellate Court 
judgment proceed only on the questions at- 
tacked and dismiss the appeal, it will not be 
open to the appellant to object to tie* judg- 
ment in second appeal on the ground that the 
judgment was not in accordance with law. 
150 I.C. 841 = 1934 P. 55 (2). A new plea at- 
tacking the validity of a sale deed on the 
ground of lack of bona fidcs, cannot for the 
first time bo allowed in second appeal, tin* 
appellant having attacked it in the trial 
Court only on the ground of want of consi- 
deration and failed in his contention. 147 
I.C. 952 = 10 O.W.N. 1180. Where no ob- 
jection is taken by a party in the lower 
Courts to the competency of the sub-agent t\> 
bring a suit, it is not open to him to raise 
that point in the High Court. 1934 R. 2S9. 
See also A.I.R. 1938 M. 338 (plea of want, of 
sanction under section 91, C. P. Code). Where 
the case was dealt with in the lower Courts 
on the footing that the defendant was a 
surety and in second appeal the plea was 
taken that he was co-obligor, held, that the 
new plea could not be allowed to be raised. 
152 I.C. 464 = 40 L.W. 479 = 1934 M. 039. 

Inconsistent plea. — Suit for ground rent 
— Proprietary title by adverse possession 
claimed by defendants — Title found against 
— Plea of irrevocable licence raised in second 
appeal not permissible. 126 I.C. 584 = 1933 A 
G32. Where a tenant denies the relationship 
of landlord and tenant in his written state- 
ment, it is not open to him in second appeal 
to repudiate the written statement and claim 
that he is still a tenant and means to retain 
possession in that character. 156 I.C. 563 = 
39 C.W.N. 882 = 1935 C. 393. See also 163 I. 
C. 364 = 1936 R. 260. 

Evidence — (1) Admissibility op Evi- 
dence — Objections as to the admissibility of 
evidence will not as a general rule be enter- 
tained for the first time in second appeal. 
104 I.C. 518; 150 I.C. 841 = 1934 P. 55; 41 
L.W. 318= 1935 M. 190. The appellant can- 
not raise objections to the admissibility of 
documents received in evidence in the lower 
Court if under the circumstances the applica- 
tion is too late. 34 I.C. 57 (F.B.); 41 C.L.J. 
374 — 80 I.C. 734. Finding of a lower ap- 
pellate Court based on inadmissible evidence 
can be impeached in second appeal. 74 I.C. 
383 = 1923 C. 261; 72 T.C. 985 = 1923 C. 378; 
148 T.C. 1158 = 35 P.L.R 360; 1934 P. 48 = 
146 I.C. 937; 16 N.L.J. 232 (Admissible 

evidence excluded). 48 L.W. 595. ‘Where 
there is legal evidence on the record in sup- 
port of the finding of fact recorded by the 
lower appellate Court, the finding is binding 
in second appeal even if the lower Court has 
admitted inadmissible evidence. (19 Cal. 249 
(P.C.), Rel. on.) 165 T.C. 940 = A.I.R. 1937 
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Lah. 2(5. When the finding is based really 
on other evidence, and the inadmissible evi- 
dence is only used for the purpose of further 
.support, that does not vitiate the finding or 
necessitate a remand. 30 C.W.N. 311. Whore 
material evideuce has been overlooked and 
the decision is based on wrong assumptions 
of fact, the finding, though one of fact, can 
be set aside in second appeal. 142 I.C. (573 
(1) = 33 P.L.R. 1013. See also 41 LAV. 318 
= 1935 M. 100; 30 C.W.N. 277; 108 l.C. 2(54; 
138 I.C. 300; 103(5 L. 1005. The Court hear- 
ing the second appeal can challenge a find- 
iing of fact arrived at by illegally relying 
upon irrelevant and inadmissible evidence. 15 
I.C. 450. See also 15 I.C. 515 = 17 C.W.N. 37; 
103 I.C. 880=1027 L. 448; 2 Luck. 172. Also 
51 B. 231; 102(5 N. 99; 1035 O.W.N 804; 30 
C.W.N. 277; 11 O.W.N. 1580 = 152 I.C. 1042 
= 1035 O. 41 (Where appellate Court based 
its finding on document rejected by trial 
Court as not proved, and without hearing 
arguments as to its admissibility). 150 I.C. 
101 = 42 LAV. 658 = 00 M.L.J. '707. Where 
the Court imported into its judgment facts 
which come to its knowledge at the time of 
other and completely unconnected cases. Re- 
levancy and poof of document is a question 
of law and can be raised at any stage, but 
the question as to the proof of a document 
is one of procedure and can be waived. 3 
Pat.L.T. 140 = 63 I.C. 625; 2 Pat.L.T. 
343 = 63 I.C. 226; 5 Pat.L.J. 410 = 

57 I.C. 561. Where appellate Court duly 
admits additional evidence under O. 41, r. 
27, anTl the aggrieved party does not at the 
time ask for any opportunity to produce 
further evidence, a finding of fact arrived on 
such evdenco is quite proper and unassail 
ble in second appeal. 156 I.C. 468 = 16 Pat.L. 
T. 40 = 1035 P. 105 (2). Where the appellate 
Court has admitted in evidence certain docu- 
ment because in its discretion it required that 
evidence to enable it to pronounce judgment, 
it is inexpedient for the High Court in 
second appeal to interfere with the discretion 
of the lower Court. 150 I.C. 711 = 1035 P. 470. 

(2) Appreciation of Evi hence. — Where 
the High Court differed from the lower 
Courts, not only in the estimate of the evi- 
dence, but also with regard to the inferences 
derivable from document produced in the 
ease and other circumstances, their Lord- 
ships dealt with the case on its merits. 
2 P. 38 = 45 M. L. J. 460 = 40 I. A. 
300 (P. C.). If a finding of fact is 

recorded on a misinterpretation of the evi- 
dence it can be interfered with in second 
appeal. 1023 L. 585; 31 I.C. 605 = 10 C.W.N. 
1015; 32 I.C. 862. Where the soundness of 
the conclusions drawn from the facts is in 
question, it is a matter of law and ran be 
questioned in appeal. f20 C. 03 (F.O.). Bel. 
on.l 110 I.C. 674 = 1020 N. 270. Per Jlup- 
ehanrl JJilaram, A.J.C. — Intention of parties 
is the inference to be drawn from proved 
facts. That is a question of law. Per Tlave- 
hvala, A.J.C. — Intention to b<* gathered from 
evidence as to whether damages or specific 
performance should be granted on breach of 


. 1 . 
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agreement to sell is a question of fact. A 
R. 1037 Sind 263. Sec also 40 P.L.R. 705. _ 
second appeal lies on a finding on no evidence* 

•m 4 1 ' C J 7 , 81 ; 8 L - 30 ; 99 I C - 104(5 5 52 M.L.j] 
A hn ding- cannot be contested in a second 
appeal if it is based on a misreading of first 
Court’s judgment. 1023 1,. 502 (2). Se e also 
145 I.C. 652=10 O.W.N. 380. Although in 
second appeal findings of fact cannot be 
impugned if is nevertheless open to a party 
to challenge the correctness of the conclu- 
sions drawn from such findings. 1923 L. 407 
(2); 65 I.C. 475. Findings of fact are con- 
clusive in second appeal even though there 
has been an error on the part of the Court 
below in weighing the evidence. 53 I.C 137; 
02 I.C. 104 = 1026 C. 727; 4 Lah.L.J. 426; 
1 J) 20 (). 41. Sec also 150 I.C. 306 = 1934 N. 
124; 1033 I*. 608 (Effect of admission). The 
ignoring of an important plea of evidence 
by the lower appellate Court is a good 
ground for second appeal. 42 I.C. 76; 153 
I.C. 373=1035 O.W.N. 11=1035 O. 86. The 
credibility of witnesses accepted by the 
Courts below cannot be considered in second 
appeal but the sufficiency of the evidence can 
be considered in second appeal. 25 I.C. 860. 
Omission by the lower Court to give effect to 
an admission by a party to the suit is an error 
which can be rectified in second appeal. 143 
1C. 000 = 1033 S. 121. Sec also 1933 P. 608. 
Whcro the District Judge has not at all dis- 
cussed the evidence bearing on the point in 
issue but merely expressed his concurrence in 
tie* finding of the lower Court on the issue, 
it cannot be considered a proper finding and 
the finding, though one of fact, is not binding 
in second appeal. 146 I.C. 202 = 34 P.L.R, 283. 

(3) Cons i deration of Evidence. — Question 
of proper inference from facts found is a 
question of law. S L. 573 = 52 M.L..T. 663 (P. 
C.); 1020 A. 875; 1040 O.A. 401 = 1040 A. 
W.R. (R.R.) 106; 42 Rom.L.R. 511 = 1040 

Horn. 263; 1040 Rnng.L.R. 777. But acc 

1030 A. 218. Finding based on inadmissible 
evidence enn be set aside by High Court. 66 
I.C. 313 = 1022 A. 430. Where there is evi- 
donec on record which would justify the lower 
appellate Court in arriving at a particular 
finding and it has considered the evidence, 
the High Court will not interfere in second 
appeal merely because it comes to the con- 
clusion thnt. if the matter had been raised 
before it, it might have come to a conclusion 
different from the conclusion arrived at by 
the lower appellate Court. If there is no 
evidence upon which the finding could be sup- 
ported then the matter becomes not a 
tion of fact but a question of law. 1^7 I.C. 
355 = A.I.R. 1037 Sind 36.. An appellate 
Court disposing of an appeal is not bound 
repeat in ertrnso the arguments of the trial 
Judge which it accepts. But a party is cn 
titled to a considered opinion of the appellate 
tribunal. It is not tho first Court s vow but 
that of the second Court that finn 
if tho question is one of 10 ™ ct U 

« I.C. 8.x see ^ 

43 I.C. 525; 05 I.C. 504 ; 25 C.W.N. 102- 


s. 100] 


The Code of Civil Procedure (V of 11)08). 


613 


NOTES. 

63 I.C. 954=35 C.L.J. 19. Also finding of 
fact based on no evidence or against ex- 
press prima facie reliable evidence. 1926 O. 
37; 1926 P. 187; 28 I.C. 555; 30 I.C. 505; 
38 I.C. 62; 38 I.C. 586; 42 I.C. 282; 7 R. 
751; 21 Pat.L.T. 873; 1940 Rang.L.R. 777; 
1941 Pat. 118 = 197 I.C. 275; 1937 Pat. 289; 
1937 Nag. 9; 1938 O.W.N. 171; 52 C.L.J. 
235; 13 L. 399; 39 C.W.N. 1233; 1936 R. 
488. It is true that a finding of fact arrived 
at by a lower appellate Court is binding on 
the ’High Court, however erroneous it might 
be. But this dictum presupposes that the 
finding is honest, that it has been arrived at 
on the facts of the case uninfluenced by any 
extraneous considerations, that it is the re- 
sult of a correct appreciation of the material 
on the record ad that it is based on evidence 
and not on surmises and conjectures. Any 
finding of fact which does not satisfy any of 
the requirements stated above will not bo 
binding on the High Court. Every finding 
of fact is not sacrosanct and if findings of 
fact are arrived at on mere surmises and con- 
jectures or on evidence that is inadmissible 
or otherwise legally insufficient, those find- 
ings can bo disturbed. 190 I.C. 846= A. I. R. 
1940 Lull. 329. Where an appellate Court fails 
to come into close quarters with the evidence, 
the findings must be held to be vitiated and 
there must bo a re-hearing of the appeal. 
1920 M.W.N. 163 = 53 I.C. 308 = 10 L.W. 525. 
Sec also 100 I.C. 306 = 1927 M. 493; 103 I. 
C. 486 = 1927 N. 166; 1924 N. 91; 1928 L. 
737; 1929 P. 98 = 115 I.C. 674. mere the 
lower Court erred in not referring to some 
important evidence, in the conclusions drawn 
from uncontrudicted evidence of respectable 
witnesses and in assuming wrong legal prin- 
ciples, the errors vitiated the lower Court’s 
finding so as to furnish ground for inter- 
ference in second appeal. 1935 M. 701; 42 
P.L.lt. 94; 42 P.L.R. 136. Where a lower 
appellate Court 1ms not discarded the de- 
fence evidence on any general grounds, but 
has attempted to discuss the evidence and 
to arrivo at a reasoned conclusion, the mere 
fact that that conclusion may be different 
from the conclusion to which the second ap- 
pellate Court might arrivo, if it considers the 
matter de novo is not enough ground for dis- 
carding the finding of fact arrived at by the 
lower appellate Court. 1940 A.W.R. (B.R.) 
149 = 1940 R.D. 246 (1). A finding of the 
lower appellate Court based upon a failure 
to appreciate the truo legal effect of recitals 
of necessity in ancient documents and omis- 
sion to consider other documents of recent 
origin consistent with those recitals, cannot 
be supported in second appeal. 42 C.W.N. 
837 = A. I. R. 1938 Cal. 541. Where a finding 
of fact ns to the relationship of parties is 
vitiated by an entire misapprehension of the 
pedigree table, it is a finding not based on 
any legal evidence, and can, therefore, 
be interfered with in second appeal. 
40 P.L.R. 162 = A. I. R. 1938 Lah. 303. 
An unsatisfactory discussion of evi- 
dence, is not, like absence of evidence or 
disregard of it a ground for interference in 


second appeal. 1914 M.W.N. 833 = 1 L.W. 
772. Nor the fact that the lower appellate 
Court’s remark about the shifting of the 
onus is not happily worded, if it has not 
really affected the decision on merits. 38 
P.L.R. 577. The mere fact that the Court 
of first appeal has not made special men- 
tion of a document which is a piece of rele- 
vant evidence is not sufficient to show that 
it has not considered it at all. 43 I.C. 857 
= 3 Pat. L.W. 213; 42 I.C. 397 = 2 Pat.L.W. 
183. The right which a respondent in the 
lower appellate Court has to suport the trial 
Court’s decree in his favour on any points 
which were decided against him, if not avail- 
ed of, cannot be used to ask the Court in 
second appeal to go into evidence bearing on 
that issue. I.L.R. (1939) Nag. 624=1939 
Nag. 260. Where the lower Court deals 
with the entire evidence in the case in a few 
sentences, without any advertence to the 
documentary evidence on the side of a party, 
and gives no reason for rejecting the con- 
clusions of the trial Judge, as regards the cre- 
dibility of the witnesses examined on the 
side of that party, its judgment docs not 
satisfy the requirements of law and must be 
denied to bo a judgment vitiated by an error 
in procedure. The lower appellate Court is 
bound, as a matter of law, not to go against 
the opinion of the trial Judge, who had an 
opportunity of seeing and hearing the wit- 
tesses before him, in deciding upon the cre- 
dibility of the witnesses. Unless good rea- 
sons are given, any interference with tko 
conclusion of the trial Judge on matters of 
this kind must be deemed to be erroneous in 
law. A second appeal is competent in such 
a case under section 100. 53 L.W. 160 = 

(1941) 1 M.L.J. 174. Finding of fact— 
Lower Court not referring to certain evi- 
dence since its attention was not drawn to 
the same — Judgment not vitiated. 11 L.L. 
J. 381. Mere omission to consider a piece of 
evidence will not alter the character of a 
finding of fact. 162 I.C. 21 = 1936 P. 243. 

(4) Inference from Documents. — Under 
section 100 the High Court has no jurisdic- 
tion to reverse the findings of fact arrived at 
by lower appellate Court however erroneous, 
unless they are vitiated by some error of law. 
The rule is equally applicable to cases in 
which the findings of the low’er appellate 
Court are based on inferences drawn from 
documents exhibited in evidence. [11 L. 199 
(P.C.), Foil.] 61 I. A. 163= 57 M. 652=1934 
P.C. 112=66 M.L.J. 595 (P.C.); 39 C.W.N. 
1270 = 61 C.L.J. 369; 190 I.C. 648 = 1940 
Lah. 205; 42 Bom.L.R. 511 = 1940 Bom. 263; 
or from conduct. 40 L.W. 755=1935 M. 70. 
The proper legal inference to be drawn from 
the proved facts of a ease is a point of law. 
40 Bom.L.R. 1015 = A.I.R. 1938 Bom. 492. 
A finding based on inferences derived from 
documentary evidence is as good a finding of 
fact as that based on oral and documentary 
evidence. A.I.R. 1937 All. 197 (1). The rule 
that the High Court has no jurisdiction to 
reverse the findings of fact arrived at by the 
lower appellate Court, however erroneous, 
unless they are vitiated by some error of law. 
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is applicable to cases in which such findings 
are based on inferences drawn from the docu- 
ments exhibited in evidence. 1937 O.W.N. 
330 = A.T.R. 1937 Oudli 226. Sr c also 1937 
P.W.N. 230 = 1937 Pat. 479; 166 l.C. 454 (in- 
ference as to nature of tenancy drawn from 
record of rights). While a Court in second 
appeal will not interfere with findings of 
fact of th© lower appellate Court, whether 
right legal inferences have been drawn from 
those facts, whether, for instance, the 
possession is adverse or of. whether 

a transfer is made with intent to 

defeat or delay within the meaning 
of section 53, are questions of law which can 
be dealt with in second appeal. A.I.R. 193* 
Sind 215. Where a Court is dealing with 
the question as to whether from the facts 
fount] the legal inference drawn by the lower 
Courts is correct in cases such as ’of adverse 
possession, or uder section 53, T. 1’. Act. or 
section 82. Trusts Act. it is entitled to con- 
sider in second appeal whether the facts 
found by the lower Court justified the con- 
clusions in law that they have drawn. A. I. 
R. 1938 Sind 206. Tho question whether mis- 
conduct can be inferred from a set of facts 
is a question of law. 1937 P.W.N. 71 = .\. 
I.R. 1937 Pat. 289. The question whether a 
building is a private mosque or a public mos- 
que is not question of fact, but a question 
of law, that is a question of inference from 
proved facts. 1938 O.W.N. 937= A.I.R. 193s 
Oudli 238. Where certain farts are found 
and an inference is drawn from the facts so 
found, it is open to the Court in second ap- 
peal to consider whether as a matter of law 
sin-h inference is justified by the facts found. 
Whether the evidence is directed to 
prove fraud or conspiracy, this princi- 
ple will equally apply because that principle 
applies to all circumstantial evidence and 
amounts simply to this that the inference 
drawn from such evidence must be one which 
necessarily (lows from it. 19 Pat.L.T 398 
— A.I.R. 1938 Pat. 147. Sr r also 1937 Nag. 
-36 (Question whether a Hindu family has 
separated in status); 1937 Rang. 225 (Infer 
cnee of partnership from proved facts). The 
question whether a certain payment was 
made by way of gift or by way' of satisfac- 
tion of a debt is question of fact. 1937 M. 
\\.N # L.W. 017. A Roron«l appol- 

lntf» fourt, tliouph it mnnot ontortnin an ap- 
peal upon any question as to the soundness 
<»f finrlinffH of farf by the lowrr appHlato 
f ourt, can nevertheless adjudicate as matter 
of law upon the soundness of the conclusions 
which have been derived from those findings. 
(19 T.A. 228, Rcl. on.) 1936 O.W.N. 1057 = 
A.T.R. 1937 Oudli 47. The question ns to 
whether the lower Courts drew the correct 
inference or not from the circumstantial evi- 
dence on a certain po : nf is a pure question 

of law. 1937 O.W.N. 438 = A.I.R. 1937 Oudli 
301. 

(5) Sufficiency OF Evidence.— A decision 
that there is no evidence to support a finding 
is a decision of law on which the Privy 
Council will interfere with the findings of 


fact of the Courts below. 41 C. 972 = 27 M. 
L.J. 80 (P.C.). See also 58 l.C. 482; 88 I.C.* 
.»S4— 1925 C. 1133. A finding based on no 
evidence is not binding in second appeal and 
can be interfered with. 60 C.L.J. 288 Sro 
also 1934 M.W.N. 1082=40 LAV. 749; 1940 
Pat. 502; 1937 O.W.N. 266; 1937 M.W.N. 
396; (1937) 2 M.L.J. 916; 158 I. C. 512 = 
1935 C. 648. It is open to a Court to ac- 
cept evidence of one witness in preference 
to that ot others and a finding arrived at on 
such evidence cannot be said to be supported 
by no evidence. 161 l.C. 501 = 1936 S. 7. 
The lower appellate Court as the final Court 
ot fact is entitled to draw such inferences 
1 rom facts as it thinks proper and in second 
appeal there is no power in High Court to 
interfere with those findings; but when the 
appellate Court, on the slenderest, of evidence, 
makes out a case which is not in the plead- 
ings. its finding of fact cannot be binding in 
second appeal. 175 l.C. 91 = 1938 P.W.N. 

— A.I.R. 1938 Pat. 181. Judgment based 
on opinions of experts is open to challenge 
in second appeal. 21 A. L.J. 811=75 l.C. 
502. Put srr 157 l.C. 30=1935 A. 501. where 
finding based on the relative weight of the 
opinion of th<» handwriting experts was held 
to Ik* one of fact. The mere question of 
sufficiency of the evidence adduced to esta- 
blish n custom is not a ground of second 
appeal. 45 C. 285; 69 l.C. 800. Even from 
:i finding of fact second appeal may be taken 
if the finding is not supported bv any evi- 
dence on record. 30 l.C. 375; 65 l.C. 398; 
13 L. 399. Tho sufficiency or insufficiency 
of evidence n.s proof of tide cannot be de- 
bate.! in second appeal. 9 l.C. 427. Srr also 
1928 (). 352 ( 2) = 1 10 T.C. 531; 1929 A. 557 ; 
but a finding on conjectures and presump- 
tions can be questioned in second appeal. 97 
r.C. 241 (2) = 1926 I,. 659; 7 L.R. 104 (Rev.). 
Srr als,, 145 l.C 407=1933 M. 163. So also 


a finding which is based wholly upon surmise 
without any positive evidence to support if. 
157 l.C. 1040 = 1935 M. 1110 = 68 M.L.J. 648. 
Where certain convincing evidence has been 
set aside in the lower appellate Court on a 
ground Hint can have no legal basis what- 
ever. such a glaring misapplieat’on of lnw of 
evidence is open to correction in second ap- 
peal. A.I.R. 1938 Nag. 385. If an appel- 
late Court, while reversing a well consider- 
ed judgment of flic trial Court, fails to ad- 
vert to. or in nnv wav indicate that it has 
considered, a most material piece of rv, ‘ 
donee which militates ngainst its own view, 
its finding cannot bo accepted as an unnssn'l- 
able finding of fact in second appeal. 4. L. 
W. 477 = A.T.R. 1938 Mad. 568= (1938) 1 M. 
L.J. 582. A finding as to the existence of 
an agreement which has not been pleaded an»I 
based on no evidence cannot lie necepte* as 
binding. 159 T.C. 96 = 18 N.L.J. W* 

(6) MISREADING OF Evidence. — The mis- 
apprehension of evidence is n° 8 TOUn, ‘,^. r T a 
second appeal. 21 T.C. 393. Bat Me 1020 L 
541. Rut where a finding of fact is nrmeff 
at ns a result of a complete misreading of a 

document a second appeal is _ “ 

l.C. 218; 1926 P. 725; 1030 L. 712; 134 J.O. 
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21 = 1931 A. 499; so also a finding arrived 
at on an erroneous assumption of an admis- 
sion by party, who did not make it. 1928 

0. 333. There is an error of law when a 
Court’s finding proceeds upon a misconcep- 
tion of the real nature of the issue in the 
case, when several facts admitted or proved 
are not considered in their relation to each 
other and weighed as whole, when a certain 
legal consequence which naturally follows 
from admitted and proved facts is overlook- 
ed, or when a material part of admissible 
evidence which vitally bears on the point at 
issue is disregarded. A case which involves 
such an error of law must fall within the 
ambit of section 100, C. P. Code. Where 
therefore lower Court’s judgment is based on 
an error of law it cannot attain finality and 
High Court sitting in appeal over it can hear 
it on facts. I.L.E. (1938) Nag. 535 = 1938 
Nag. 470. 

(7) Exclusion of Evidence. — The High 
Court is not empowered to interfere in 
second appeal with an order of the lower 
appellate Court rejecting an application made 
to it for the admission of additional evidence. 
42 M. 737 = 37 M.L.J. 125; 1923 L. 30; 32 P. 
L.R. 813; 131 r.C. 228=1931 L. 50(3; 1927 
MAV.N. 03 (1) = 99 I.C. 009 (1). Where evi- 
dence is excluded by an Original Court and 
such exclusion is not objected to in the first 
appellate Court such objection cannot be 
allowed in second appeal. 16 I.C. 213; 12 

1. C. 751 = (1911) 2 M.W.N. 495. A finding 
of fact after ignoring a piece of evidence 
which is really admissible can be attacked 
in second appeal. 91 I.C. 1020 = 1926 C. 
003; 108 I.C. 191; 54 M.L.J. 000; 1929 L. 
145; 112 T.C. 401; 32 P.L.R. 714; 1933 M. 
103; 138 I.C. 400 = 1932 A. 003; 33 P.L.R. 
1013; 1933 8. 121. Where the lower appellate 
Court rejects. the oral evidence of possession 
adduced by one of the parties by applying an 
erroneous presumption of law is finding on 
tho question of possession is vitiated by an 
error of law and the High Court can reverse 
tho finding of fact so arrived at. 155 I.C. 
1087 = 1935 O.W.N. 074 = 1935 O. 394. See 
also 39 C.W.N. 1233. (Improper rejection 
by lower appellate Court of Commissioner’s 
plan relied on by trial Court). 

(8) CONBTUUCTION OF DOCUMENT. — The 
expression ‘construction’ ns applied to a 
document includes two things ‘first, the 
meaning of tho words; and secondly, their 
legal effect. The meaning of the words i» a 

‘’question of fact in all cases. Tho effect of 
tho words is a question of law. Hence the 
interpretation placed upon tho words in the 
deed is a clear question of fact. Even if the 
document admitted of more than one con- 
struction, one of which has been adopted by 
tho lower appellate Court, the High Court 
will not bo competent to challenge it. 158 TC 
71 = 1935 L. 378; 1937 8. 51; 1937 Cal 371;' 
39 P.L.R. 370; 1937 Sind 203; 1939 Nag. 
197 = 1939 N.L.J. 297; 1939 O.W.N. 1114; 
1940 A.L.J. 420 = 1940 All. 373 (F.B.); 193 
T.C, 789. Misconstruction of a document 
which is not u document of title is, no doubt, 


no ground for a second appeal. But where 
a document 1ms been held to contain au ad- 
mission by a party when as a matter of fact 
no such admission exists, it is not entirely 
a question of drawing a wrong inference 
from a cetain document, not being a question 
of title, but a question of misreading of evi- 
dence, and a second appeal would, therefore, 
lie. 42 P.L.R. 21G = A.I.R. 1940 Lali. 278. 
Tho question of the construction of docu- 
ment is a question of law, on which the 
High Court can entertain a second appeal. 
43 C. 1104 = 31 M.L.J. 745 (P.C.); 4 Pat.L. 
T. 027; 45 M.L.J. 003. See also 10 Pat. 
527 = 1937 Pat. 572 (construction of plaint); 
41 P.L.R. 320 = 1939 Lah. 204 (construction 
of a document of title. Soe alxo 39 P.L.R. 
370); 20 Pat.L.T. 677 = 1939 Pat. 364; 42 
P.L.R. 000 = 1940 Lah. 480; 190 I.C. 004 = 
1940 All. 441 (Construction of a receipt on 
which tho matter in issue depends) ; 1940 
Sind 74; 1940 Bom. 255; 1937 Oudh 295 = 
1937 O.W.N. 350 (meaning of words); 1937 
Oudh 370; 20 N.L.J. 39; 35 P.L.R. 578 = 
1934 L. 002; 1920 O. 131; 1928 N. 289. But 
see 119 I.C. 007; 1926 L. 21; 1920 P. 49; 
5 O.W.N. 275 = 1928 O. 209; 132 I.C. 844 
(2) = 1931 L. 080. A question of how a docu- 
ment Hhould be construed if it is a document 
of title and not merely a piece of evidence 
in tho case is a question of law. 52 I.C. 119; 
48 A. 588; 1920 M. 542; 1926 B. 493; 5 
Pat.L. J. 251. See also 1920 M. 652=93 I. 
C. 307 = 24 L.W. 88; 149 I.C. 934 = 1934 L. 35. 
Unless there has been misconstruction, a 
mistaken inference from documents is an 
error, not of law, but of fact. 60 I. A. 231 
= 143 I.C. 437 = 1933 P.C. 171 = 05 M.L.J. 
154 (P.C.). Where the question to be decid- 
ed is one of fact, it does not involve an 
issue of law merely because documents 
which were not instruments of title or other- 
wise tho direct foundations of rights, but 
wore merely historical materials, have to bo 
construed for the purpose of deciding that 
question; and a second appeal would not lie 
because some portion of the evidence might 
be contained in a document or documents 
and the first appellate Court has made a 
mistake as to its meaning. [11 L. 199 
(P.C.), Rel. on.] 61 C. 45 = 151 I.C. 813 = 
1934 C. 461; 101 I.C. 405=1930 P. 129; 155 
I.C. 833 = 00 C.L.J. 412 = 1935 C. 282; 01 
C.L.J. 143 = 39 C.W.N. 581. Where the ques- 
tion is what is the proper inference to be 
drawn from documents whose construction is 
not open to any controversy — the words used 
being explicit and requiring no construction 
— tho question is a question of fact and a 
second appeal is not competent to the High 
Court. 189 I.C. 545 = 42 Bom. L.R. 402 = A. 
T.R. 1940 Bom. 255. The question of the con- 
struction of a certain documents is a ques- 
tion of law but the question what legal 
inference may be drawn from a number of 
documents is a question of fact and not a 
mere question of law. 151 I.C. 302 = 1934 A. 
709; If, 2 T.C. 838 = 1930 P. 287; 102 T.C. 334 
= 1930 O.W.N. 375=1935 L. 857; 101 I.C. 
158=1936 O. 225; 1935 O.W.N. 305 = 154 I. 

C. 1017=1935 O. 304. But the question of 
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interpretation of decree is a pure question 
of fact, the decree not being a document of 
t'tle. 1935 L. J15 (1). The construction of 
a decree is a pure question of law. 1937 
M.W.N. 292. Documents — Construction of — 
(Question as to — Law or fact — Documents 
forming root of title or basis of claim — 
Documents forming evidence in the case — 
Distinction. 50 M.L.J. 1 (P.C.); 1950 L GDI- 
334 I.C. 073=1931 N. 189 (48 A. 588, Foil.). 
A wrong construction of a document coupled 
with a wrong inference from certain facts 
constitute an error of law where there is no 
other evidence accepted by the Court 55 I C 
366=18 A.L.J. 195; 20 N.L.J. 59. The deter- 
mination of the intention of the parties is a 
question of fact but if the sole evidence to 
decide it is a document <>f title, then a wrong 
interpretation of that document is a question 
of law on which a second appeal lies. 149 I 
C. 1010=1934 1,. 193. Sr c also 151 I.C. 
311 = 1934 L, 291. Where the question is 
whether two documents executed on the 
same day are connected s<» that one is con- 
sideration for the other, the question is not 
one of interpretation of documents, and if 
the lower Courts ascertain their connection 
on evidence other than of the documents 
themselves the finding is a finding of fact 
which cannot bo challenged in second appeal. 
1934 A. 948. Finding based on construction 
of nr inferences drawn from documentary 
evidence cannot be questioned in second ap- 
peal. M I.C. 183; 100 I.C. 631; 104 I.C. 

/ 1)0. »Sfr also 1920 A. 75. A finding based 
°n a recital of consideration in a mortgage 
deed is conelusive in second appeal. 21 I. 
(. 841. The misconstruction of a document 
which is the foundation of a suit is no doubt 
a question of law but the misconstruction of 
a document which is alleged to contain an 
admission, that is to say, a misnppreciation 
of the meaning and effect of an admission 
is not a question of law which can bo raised 
in second appeal. 35 C.L.J. 182 = 08 I.C. 
3093. ( onst ruction of document in case of 

a deed open to one of two constructions is 
question of law. 05 I.C. 580=1922 L 240; 
1928 N. 30 = 113 I.C. 373; 1929 L. 90 (1) 
-30 P.L.R. 108 (2); 1929 1,. 833; 1930 I,. 
139; 130 LC. 103 = 1931 N. 25 [34 A. 579 
(P.C.). Kef.). But src 1920 L. 672. The 
question whether the parties to a deed of 
transfer intended that certain property 
should pass under the deed is one of fact and 
cannot be agitated in second appeal. 03 T.C. 
740. Also question regarding whether a 
lease confers a heritable right or not. Sec 
13 O.L..T. 505. The construction of a depo- 
sition is what the Court thinks is proved by 
it ami it is wrong to speak of it as a con- 
struction so as to make it a question of law. 
03 I.C. 575. Where the lower Court arrives 
at a finding of fact by a wrong construction 
of the pleading and without any evidence, the 
finding is liable to be questioned in a second 
appeal. 50 I.C. 400; 3 O.W.N. 400 = 94 I.C. 
779 = 1920 O. 353; 09 I.C. 800. Sc r also 133 
I.C. 880— 1931 L. 854. Whoro a document 


leaves part of the subject-matttcr ambiguous 
and evidence is let in to remove the 
ambiguity, the interpretation becomes a ques- 
tion of fact. 103 I.C. 255; 1927 A GS9 The 
question ot genuineness of signature *i s a 
pure question of fact. 152 I.C. 597 = 01 C 
dOo-1934 C. G33. It is true that a docu- 
ment is said to be executed only if it Ls 
proved to have been consciously "signed or 
thumb-marked after the alleged executant 
hud become aware of its contents and that 
the mere presence of a signature or a 
thunihinnrk on a document may not in cor- 
tain cases in itself amount to a proof of its 
execution. But where the Judge has not 
been impressed by the mere presence of the 
thumb marks on the document in question, 
but there are certain other attending cir- 
cu n isa rices which have intlu-nced his mind 
while formulating his conclusions that execu- 
tion of document is genuine, his decision 
cannot bo interfered with in second appeal. 
A. I. If. 1938 Lah. 357. 

Othkr Illustrative Casks.— Where the 
appellant expressly abandons a point in the 
Court below he ought not to he allowed to 
take it in second appeal. 69 I.C. 44 (1) ; 134 
I.C. 11 71:= 1931 Sind 170. Intent to aban- 
don plea not to be inferred from lower 
Court’s failure to record finding thereon. 29 
P.L.R. 6(/7=1929 L. 81. As to abandon- 
ment by tenant of bolding, see 4 P. 838. 
Abandonment is a finding of fact. 32 I.C. 
355 ; 91 I.C. 493=1926 C. 751. The ques- 
tion whether a particular property comes 
within the definition of village immovable pro- 
perty or urban immovable property as con- 
tained m section 3, is a question of law, but 
its determination wholly depends on a find- 
ing of fact and the legal definition necessarily 
follows from this finding of fact. So a 
second appeal docs not lie. A.I.R. 1937 
Lah. 284. The question of acquiescence is 
a matter of legal inference to he drawn from 
the facts proved in the case and can be taken 
up in second appeal. 41 I.C. 927; 36 I.C. 
700 ; 82 I.C. 309; 73 I.C. 137. Where the 
Court holds that the document is so worded 
as to obscure its meaning and prevent the 
executants from grasping the fact that they 
were executing a deed of surrender, it is not 
an interpretation of a document and such 
finding docs not involve a point of law. 119 
I.C. 698=1929 N. 343. 

Abandonment. — The question as to whe- , 
thcr there has been an abandonment of land 
by a raiyat is largely and principally a ques- 
tion of fact. But the inference from the 
facts found, as to whether there was aban- 
donment or not, is .a question of law. 61 

C. 937. . , 

Abatement. — Though no second appeal 
lies from an order of abatement, it may be 
questioned in a second appeal I n it a " c _ 
the decision of the case”. 141 • 'A* 

1933 A.L.J. 5611=1933 A. 294. An order 
that the appeal abates not only with regard 
to the respondent who has died hut w 
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(a) the decision being contrary to law or to some usage having the force 
of law ; 

(, b ) the decision having failed to determine some material issue of law or 
usage having the force of law ; 


NOTES. 

regard to all the respondents, comes within 
the definition of a decree and as such is 
appealable. 43 C.VV.N. 41=A.I.R. 1938 

Cal. 639. w _ ,. 

Accord and Satisfaction.— The finding 
that there is a full accord and satisfaction 
is a finding of fact which must be accepted 
in second appeal. 152 I.C. 398 — 1 934 N. 

226. , , r .. 

Acknowledgment. — Although a finding as 
to whether certain statement amounts to an 
acknowledgment arrived at by the lower 
appellate Court is not open to second appeal, 
still when the lower Court fails to consider 
the effect of a statement, the second appellate 
Court can decide whether it amounts to an 
acknowledgment. 14 L. 587=1933 L. 345. 

Adoption. — The question of adoption is 
clearly a finding of fact and cannot be inter- 
fered with in second appeal. 1934 L. 968 
(2) = 154 I.C. 675. 

Adverse possession. — Where the question 
of adverse possession is one of inference 
from documents the concurrent findings of 
the Indian Courts may be upset by Privy 
Council as the question is not one of fact. 
42 A. 152=38 M'.L.J. 259 (P.C.). -See 
also 87 I. C. 1021; 1939 A. W. R. 

(B.R.) 124. The question of adverse pos- 
session is a mixed question of fact and law. 
26 C.W.N. 890 ; 40 I.C. 420; 75 I.C. 672; 
71 I.C. 762, and cannot be allowed to be 
pleaded for the first time in appeal. 102 
I.C. 476=1927 L. 522. But see also 94 I.C. 
38=1926 C. 881; 1926 L. 482; 148 I.C. 740 
c=1934 P. 167. The question of adverse pos- 
session is a mixed question of fact and law. 
Though the facts found by the first appel- 
late Court must be accepted in second appeal 
as final, the question whether the proved facts 
substantiate the plea of adverse possession 
is a matter of law which can be challenged 
in second appeal. 1941 O.W.N. 537=1941 
A.W.R. (Rev.) 289. A finding of adverse 
possession must, to some extent be a finding 
of fact, but more particularly in a case where 
the judgment of the lower appellate Court is 
a judgment of reversal, the High Court may 
inquire into the method adopted by the lower 
appellate Court in coming to its conclusion, 
and enquire whether the adverse possession as 
found is supported by evidence and whether 
the finding, which is said to be based on the 
proper legal conclusion to be drawn from the 
settlement and mutation records, is justified. 

66 C.L.J. 455= A. I. R. 1938 Cal. 117. It is 
a question of fact whether adverse posses- 
sion has been proved, but where the decision 
is whether adverse possession shall be inferred 
from facts, it is not a question of fact; it 
is a question of the legal inference to be 
drawn from facts. 176 I.C. 549=A.I.R. 

C. C. M.— 78 


1938 Sind 132. 

Alienation. — The finding of the Courts 
below that a particular alienation was a gift 
and not a sale is a finding of fact binding in 
second appeal. 15 Pat.L.T. 596. 

Ancestral Land. — A finding that property 
is ancestral is a finding of fact which cannot 
be contested on second appeal. 35 P.L.R. 
532=1934 L. 517; 151 I.C. 789=35 P.L.R. 
406=1934 L. 406. See also 150 I.C. 1041 
= 1934 A. 866. (Finding that property was 
purchased with the funds of a certain 
person) . A party who has all along pro- 
ceeded on the assumption that the property 
which he was claiming was ancestral cannot, 
when his claim was dismissed by the lower 
Courts on the ground that it was barred by 
limitation under Punjab Limitation (Cus- 
tom) Act (I of 1920), section 7, for the first 
time in second appeal, be permitted to con- 
tend that the property was self -acquired. 
1933 L. 845=35 P.L.R. 85. 

Benami. — A question of benami or fraud 
is not a question of pure fact; it is a mixed 
question of fact and law. 43 I.C. 49=3 
Pat.L.W. 339. See also 34 P.L.R. 642= 
1933 L. 738. A finding as to benami given 
after consideration of the evidence on record 
is binding on the High Court in second appeal. 
133 I.C. 440. When there is circumstantial 
evidence on which the trial Court justifiably 
infers that a transaction is benami, the finding 
of the lower appellate Court that it is not 
benami without considering the evidence is 
not a proper finding which can be regarded 
as binding in second appeal. 63 C. 846= 
1936 C. 178. 

“Bona Fides”. — Dona fides, finding as to, is 
a question of fact. 49 M.L.J. 549; 7 L. 
L.J. 358; 131 I.C. 662=1931' N. 67; 1938 
Lah. 704. 

Burden of Proof and Presumption. — The 
question of onus is not necessarily and in all 
cases one of law. How much or what evi- 
dence is sufficient to discharge the onus 
is a question which will depend upon the 
weight to be attached to the evidence adduc- 
ed. 12 I.C. 691=13 Bom.L.R. 1021. See 
also 9 I.C. 4; 1938 Nag. 522; 1937 Nag. 9; 
1941 N.L.J. 117. Where a Court considers 
the case and the evidence of one side only 
and disbelieving the evidence dismisses the 
claim on the ground that the assertions made 
have not been proved, the case is being sole- 
ly decided on the question of onus and no 
amount of lip service to a rule which is 
ignored in the letter and in the spirit will 
serve to turn what is then a question of law 
into one of fact. I.L.R. (1939) Nag. 160 
=A.I.R. 1939 Nag. 78. The question whe- 
ther the presumption attaching to a docu- 
ment is or is not rebutted in a particular case 
is a question of fact and cannot be agitated 
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or by any Other law for\^ wMch^Ty ^ ^ , C ° de 

error or defect in the decision of ,1 k- ease upon the merits X C produccd 

i P 't n ‘il f , 0 / brcach °. f ™P>TigK~b^hi^ 

■ s m substance an action for breach of con- 
fli 1 ® m permitting the plaintiff's unpub- 

Shed manuscript to be used without the 
plaintiff S consent, whether or not the book 
u.is used handed over to a certain person 
and whether it was improperly used by him 

in r!i r V l r UC 5 t '°™ ° f fact - 1933 A.L.J. 
393=64 M.L.J. 193=1933 P.C. 26 (P.C.). 

' ° >TS — -A second appeal on a question of 

T°r b c "lamtaincd. 2 L.L.J. 310=04 

■ V; , / ? ee also 27 P.L.R. 391; (1940) 
764; 10() I.C. 598. I)ut see 93 

I.C . 1008=1926 A. 419; 1928 O. 224=107 
IX 881; 6 O.W.N. 689 (F.B.). It can- 
not be said that no second appeal lies against 
jm order for costs. Where in the Courts 
below wrong principle have been applied or 
there ,s <omc error in awarding costs, then 
the High Court can interfere in second ap- 
I".d. It the High Court is satisfied that the 
lower appellate Court has considered the 
matter from the right point of view, it would 
not be open to the High Court to interfere 
m second appeal. The trial Court has a 
discretion m the matter of costs and that 
discretion can be inferred with in appeal 
only >' tlic trial Court has exercised its dis- 
cretion improperly. Where the lower Court 
docs not keep this principle in view but con- 
siders the matter of costs as if it had been 
trying the suit itself, that is not the proper 
way o| approaching the question, and the 
High ( ourt will therefore interfere in second 
appeal. 51 L.W. 538=A.LR. 1 940 Mad. 
589= ( 1940) 1 M.L.J. 761. In second 
appeal the High Court will be very reluctant 
to interfere with an order of costs, unless 
it is shown that any grave injustice has been 
done to the party. 10 O.W.N. 981=1933 
O. 455. Costs are in the discretion of the 
Courts below, and if no legal point or matter 
of principle is involved, the High Court on 
second appeal will not interfere. 35 P.L.R. 
656=1934 L. 739. See also 148 IX. 1166 
= 1934 A.L.J. 803=1934 A. 434; 149 I.C. 

901 = H O.W.N. 754=1934 0 . 259. 

Court-fee. — A second appeal lies from an 
order of appellate Court rejecting a memo, 
of appeal from non-payment of deficit Court- 
fees if there is an error in calculating the 
amount of Court-fees. 51 I.C. 114. 

Valuation of suit. — Where the lower 
Courts have held that the valuation for pur- 
poses of jurisdiction placed on the suit 
was not unreasonable, it is not open to a party 
in second appeal to plead that the valuation 
of the suit was not correct, and that the 
suit, if properly valued, would be beyond the 
jurisdiction of the trial Court. Such a plea 
cannot be given effect to in second appeal. 

22 Pat.L.T. 799. 

Cross-objections. — A second appeal lies 
from the decree of the appellate Court dis- 
allowing cross-objections of the respondent. 


XOT KS 

in second appeal. 1937 Lah. 468; see also 
Ho I.C. 763. Whether a statutory presump- 
tion was rebutted by the rest of the evidence 
or not is a question of fact. (A I R kho 
P.C. 91, Foil.). 40 P.L.R. 655=A I R 
1938 Lah. 445. If the Judge’s finding is 
determined only by the question of burden of 

one-sided examination of the 
evidence due to the view taken about the 
burden of proof, then the finding stands in 
need of revision, but if the evidence and cir- 
cumstances on both sides are duly consider- 
ed, the question of the burden of proof is of 
very little importance. 152 I.C. 441 = 1934 
3 . he adjustment of the burden of 

proof in a case is a question of law. 43 I C 
478 ; 59 I.C. 973=12 L.W. 170; 1 L 429- 

iki* w : ? L c!V 230 <Rcv.)=94 , C. 944 

—24 A.L.J .-513=1926 A. 453; 51 C I | 
46.->. A fact resulting from a finding on 
wrong burden of proof and disregard of evi- 
dence on record is not binding in second ap- 
peal.. 2 Pat.L.T. 919=76 I.C. 347- 133 
IX. 220=53 C.L J. 616; 59 C. 1012=62 M. 
I-.I. 336 (i See also 1932 M 41S= 

301 ; '« V.c w 

262 : I.L.R. 1936 N. 142=164 
I.C. 740=1936 N. 130. (Even when judg- 
ment ot trial Court has been confirmed by 
appellate Court). After evidence was given 
bv both sides and the lower Court has pre- 
ferred that of one side, the objection as to 
wrong shifting of burden of proof is 
?JS! n i ’ S U n second appeal. 33 I .C. 817 * 

r L/’Vr.l 21 l , C - 377 • Scr also 145 
\vu 993=34 1 t L - R - 884=1933 L. 377. 
Where evidence has been led by both sides 
and findings have been arrived at on a con- 
sideration of the evidence so led, the ques- 
tion of onus in a second appeal would be 
immaterial. Rut where the lower appellate 

<r l,r < haS !’: irc<1 , ,hc on,,s wrongly on the 
plaint in and has discussed only the evidence 

the P aintiff and his witnesses, its findings 
~T r not binding m second appeal. 45 C.W. 

-N- 1/7. I he question whether the pre- 
sumption of the correctness of the rccord- 
ot-r.ghts has been rebutted in a particular 
case is more- a question of fact than of law. 

r P;,? 5 T ' C «= 2 2 C.W.N. <149; 

1 161. I* ailurc to invoke a prr- 

sumptiort under section 114, Evidence Act. is 

i /° r -, S £ con< ? appea 1 • 25 A . L . J . 833 ; 

121 I.C. 730. Refusal to draw the pre- 
sumption under section 90, Evidence Act. will 
V°i, b ^” ,,cr fered with in second appeal. 1.34 
1 . * , ,5ut a legal presumption wrongly 
raised by the lower Court where the law docs 
not warrant such a presumption can be inter- 

759 Wlt ” in sccond a PP c aL 32 P.L.R. 
^Conduct, Inference from . — Sec 40 L.W. 

Copyright.— In an action brought by a 
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(10 M. 292, Foil.). 1932 L. 400. 

Custom. — Question as to the existence of 
an ancient custom are questions of mixed 
law and fact. 40 M!. 709=33 M.L.J. 1 (P. 
C\); 143 I.C. 880=37 L.W. 272=1933 M. 
390; 41 M. 374 (F.B.). ; 40 Bom.L.R. 1015 
= 1938 Bom. 492; 1933 A. 603. On this 
point, see also 27 Bom.L.R. 880=88 I.C. 
891; 88 I.C. 752=23 A.L.J. 932; 93 I.C. 
363; 1926 A. 215; 20 A.L.J. 57=64 I.C. 
956; 1928 O. 269. Whether a particular 
custom is proved to exist or not, is undoubt- 
edly a question of fact, and a mere question 
of sufficiency of the evidence adduced to es- 
tablish a custom is not a ground of second 
appeal. But questions of the existence of an 
ancient custom arc generally mixed questions 
of law and fact; the Judge first finding what 
were the things done in alleged pursuance of 
the custom and then determining whether 
these facts so found satisfied the require- 
ments of the law. The latter is a question 
of law and not fact. 45 C.W.N. 809. 
Where the concurrent findings of the lower 
Courts that a certain custom did not exist is 
based on the rejection of- the evidence which 
should not have been rejected, the findings 
could be questioned in second appeal. 1941 
O.W.N. 623=1941 O.A. 394. A finding of 
the lower Courts that a custom set up by 
a party has not been established by him is 
one of law and cannot be interfered with in 
second appeal when it is not vitiated by any 
error of law. 1937 A.L.J. 1301=A.I.R. 
1938 All. 144. Where the evidence has 
been viewed in the lower appellate Court on a 
mistaken application of the rule as to burden 
of proof, its judgment is vitiated on a point 
of law and is open to attack in second appeal. 
40 P.L.R. 682=A.I.R. 1938 Lab. 760. A 
finding as to the existence or non-existence 
of a custom in so far as it is a finding that 
a certain practice docs or does not prevail, 
is a finding of fact. The question whether 
a prevailing practice has the essential attri- 
butes of a legally binding custom is a ques- 
tion of law. 141 I.C. 668=1933 A. 306. 
Sec also I.L.R. 1936 N. 13=164 I.C. 825= 
1936 N. 95. Whether the facts found in any 
given instance prove the existence of the 
essential attributes of a custom is a question 
of law which may be discussed in second 
appeal. 45 C. 285; 38 M.L.J. 275; 41 M. 
374=34 M.L.J. 104; 40 M. 1108=32 M.L. 
J. 237; 1929 M. 751; 150 I.C. 758=1934 A. 
L.J . 879=1934 A. 890. A finding of cus- 
tom cannot be challenged in second appeal on 
the ground that the evidence is insufficient. 
35 I.C. 630; 102 I.C. 596=1927 A. 605; 100 
I.C. 605=1927 A. 471 ; 99 I.C. 292=1927 
A. 201; 4 O.W.N. 1229=1928 O. 121. 
91 I.C. 942=13 O. L. J. 121=1926 O. 143. 
But see 94 I.C. 987=1926 O. 460; 1926 A. 
153; 59 M.L.J. 289=53 M. 597=57 I. A. 264 
(P.C.). The question whether a custom is 


reasonable or not is a question of law and 
not of fact. 29 I.C. 312=19 C.W.N. 1188. 
Sec also 41 C.W.N. 503=1937 Cal. 245. 
When there is legally insufficient evidence to 
prove a custom, a finding of the existence of 
custom may be questioned in second appeal, 
but when the insufficiency depends on the 
weighing of the evidence, it cannot be con- 
tested in second appeal. 9 I.C. 839 (29 M. 
24; 28 A. 98, Ref.) ; 70 I.C. 858=1923 L. 
53; 3 L. 344. See also 92 I.C. 126=1926 O. 
211; 116 I.C. 799. Where a question as to 
the existence of a custom has been decided 
by a lower Court, what has to be seen is 
not merely whether the decision arrived at 
is one of fact but whether in arriving at it, 
the Court has committed an error in law or 
not; for instance, if it was based upon the 
acceptance of evidence which was inadmis- 
sible, it could be questioned in second appeal 
but if it was so based because the Judge 
believed the evidence of some and disbelieved 
that of the others, it could not be questioned 
in second appeal. 14 Luck. 515=1939 O.W. 
N. 372= A. I. R. 1939 Oudh 210. See also 
1939 All. 500. A decision as to the exis- 
tence of a custom is a question of fact (134 
I.C. 475), but an appellant in second appeal 
is entitled to show that the evidence, even if 
true, docs not establish the custom. 14 I.C. 
12; 134 I.C. 21 = 1931 A. 499 ; 53 A. 308. 
See alAo 13 L. 31; 1931 A. 583; 18 Pat.L. 
T. 477=1637 Pat. 458. Question of law 
— Question of custom — No evidence one way 
or the other — Question to be decided on 
authorities: Question involved one of law. 

11 L.L.J. 110=110 I.C. *380=1929 L. 426. 
Where a wakf is established by user is a 
question of fact. 100 I.C. 626=1927 A. 377; 

12 L. 540. Finding regarding custom upset 
in second appeal for misdirection. 132 I.C. 
864=1931 A. 547. 

Damages.- — When the amount of damages 
is fixed arbitrarily it cannot be taken as an 
amount arrived at on a finding which is bind- 
ing on the High Court. 1923 A. 199; 28 N. 
L.R. 320. The amount of damages is a 
question of fact. 9 I.C. 984 ( 34 A. 333; 
3 C.L.J. 140, Ref.); 140 I.C. 68 (2) = 1932 
N. 118. Normally the question of damages 
is not considered in a second appeal, but the 
High Court may review the matter so that 
substantial justice as between the parties 
may be done. 1934 A. 392. 

Dedication. — The question whether certain 
property is wakf property is a question of 
law, at anv rate a mixed question of law and 
fact. 17 I.C. 303=16 O.C. 76; 138 T.C. 
215 (1). Whether a dedication is real or 
nominal is a question of fact. 131 I.C. 283 
=1931 L. 170. Whether instances of burial 
proved in any particular cases are adequate 
in character, number and extent to justify 
an inference of dedication is undoubtedly a 
question of pure fact. T.L.R. (1940) Kar. 
174=A.I.R. 1940 Sind 43. 
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Defamation. — The question whether a 
writing is defamatory of the plaintiff the 
questions of fair comment, justification, bona 
pries and the quantum of damages awardable 
to the plaintiff in an action for libel, are all 1 
questions of fact on which the High Court 
in second appeal 1 , is bound by the findings of 
the appellate Court. 32 M.L.J. 392. Find- 
ing of fact based only on the local investiga- 
tion is not sustainable. 1923 L. 208 (1). 
Even if the judgment of the Appellate Court 
v.as meagre and not in conformity with the 
rule, unless a substantial error affecting the 
merits of the case is shown, High Court will 
not interfere. 31 M.L.J. 870. Where a 
judgment is of a most unsatisfactory and 
perfunctory character, the finding of fact 
contained in it can he challenged in second 
appeal. 70 I.C. 853=1922 P. 583; 41 I.C. 
385=2 Pat.L.W. 12. Defective procedure 
and error of law. 85 I.C. 958=22 L W 
352. 

Discretion. — Where two Courts fully ac- 
quainted with the case exercise a discretion, 
the High Court will not interfere with the 
exercise of such discretion. 54 I.C. 731- 13 
I.C. 943=9 A. L.J. 15; l] I.C. 736= 1 5 C. 
W.N. 1083 ; 66 I.C. 147=1922 L. 355; 131 
I.C. 401 (2) = 1931 M. 032. See also 1933 
L. 867. (Refusal to allow amendment of 
pleading. 146 I.C. 683= 34 P.L.R. 736= 
1933 L. 829. (Rejection of document ten- 
dered at late stage) ; 1933 L. 1014 (Admis- 
sion of additional evidence). The discretion 
given to the trying Court is not one to he 
exercised arbitrarily hut with due regard to 
the facts of the case and general principles of 
justice. High Court in second appeal has 
power to sec which of the two Courts exer- 
cised discretion properly in accordance with 
the judicial principles. I.L.R. (1939) Nag. 
452= A . I . R . 1939 Nag. 1 10. Per Rufchand 
Briar am, /I.J.C. — Where the appellate Court 
interferes with the discretion of the trial 
Court and the basis of the interference is 
wrong and arbitrary, not judicial, the judicial 
Commissioner s Court is justified in interfer- 
ing with the discretion exercised by the ap- 
pellate Court. A.I.R. 1937 Sind 263. Where 
the lower Courts have exercised their discre- 
tion not on the special facts of the case but 
on a misapprehension of the legal principles 
on which the discretion given by a pro- 
vision of law should he exercised, it is com- 
petent to the High Court in second appeal 
to intertcrc and overrule that exercise. 1937 
A -M.L.J. 49. An appellate Court has a 
discretion to grant or refuse an adjourn- 
ment prayed for by the appellant or his 
pleader ; and the exercise of that discretion 
is not a matter which can he made the subject 
of a second api>cal. A refusal of an adjourn- 
ment and the consequent dismissal of the 
appeal for want of prosecution cannot there- 
fore be interfered with in second appeal. 168 
I.C. 1001 = 1937 A. L.J. 174= A.I.R. 1937 
AH. 284. The High Court will a!\vays 
interfere in scconl appeal where a lower 


Court has wrongly refused to grant an 
equitable relief. 45 L W 648—170 T r 
242= A . I . R . 1937 Mad * ^'whe^e 

a judge allowing an amendment of 
the plaint has proceeded on a wrong view 
oi the law so that he could not have applied 
tus mind into the question whether he should 
or should not, in his discretion allow the 
amendment, the High Court would interfere 
in second appeal though the matter was one 
in the discretion of the lower Court 19^8 
N.L.J. 198= A.I.R. 1938 Nag. 388. ' If the 
Court s discretion to extend the limitation for 
an appeal under S. 5, Limitation Act, has 
not been exercised in a legal manner the High 
Court is entitled to reverse the decision arri- 
ved at 52 I.C. 225=4 Pat.L.R. 381; 123 
C 83; 122 I.C. 575; 1930 A. L.J. 1256; 

ot 'i C ' -U =I i 33 A-L. L 561 = 1933 A. 294; 
19.16 L. /42 . But see 130 I.C. 840 (2) = 

1931 A. .28. Where the discretion is exercised 
arbitrarily on a question of costs a second 
appeal will lie. UK) I.C. 598. Wrong dis- 
cretion by lower Court under O. 13, R. I 
can. he interfered with in second appeal. 110 
I.C. 821=1928 P. 537. Discretion under 
S. 90 of Evidence Act. See 93 I.C. 13= 
1926 O. 362; 134 I.C. 2%. Where a dis- 
cretion is given to adopt one of two methods 
to enforce the attendance of a witness in 
(9. 10. R. It), High Court wi'l not interfere 
with us exercise. 101 I.C. 257 (2)=1927 
L. 424. I he issue of commission is a matter 
in the discretion of the Court, and if the 
discretion is wrongly exercised, the question 
cannot he agitated for the first time in second 
appeal. 1933 P. .542. Improper exercise of 
discretion in utilising O. 41, R. 33 will not 
he inter fered with in second appeal. 130 I. 

C. 774=1931 L. 370. Nor where the lower 

appellate Court examines of its own motion 
under O. 41, R. 27, C.P. Code, a witness 
who, in its opinion, should have been exa- 
mined by one of the parties. 38 P.L.R. 
449= 1 937 L. 115. 

Document. — Rejection of document not 
produced at first hearing, not interfered 
with in second appeal. 90 I.C. 602=1926 
C. 106. 

Dowf.r. — A finding as to the amount of 
dower is a mixed question of fact and law. 

89 I.C. 672. 

Easement. — Failure to draw inference of 
easement is question of law. 85 I.C. 81 = 
1925 N. 270; 85 I.C. 84=1925 N. 168. 
Question of additional burden on the servient 
heritage by particular user is one of fact 
for a decision of which a remand is essen- 
tial. 61 M.L.J. 58=1931 M. 128. 

Interpretation ok facts found nY lower 
Court. — Where the lower Court has arrived 
at a certain finding of facts, and the facts 
arc clear hut the dispute relates not to the 
facts but to interpretation of facts by the 
lower Court, it can be dealt with tn second 
appeal. 40 P.L.R. 506=A.I.R. 1938 Lah. 

180. . - .. 

Landlord and Tenant. — A finding as to 

the status of a tenant is a finding of f 
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and should not be interfered with in second 
appeal except on the ground of some clear 
error of law. 46 I.C. 351. See also 40 
T.C. 513=21 C.W.N. 809 ; 87 I.C. 757= 
1925 C. 1238; 1925 P. 294 ; 85 I.C. 636 
= 1925 C. 761; 1926 C. 264 (Recognition of 
tenancy); 41 C.L.I. 135=29 C.W.N. 
500=1925 C. 632; 1926 C. 350 (question of 
uniform payment of rent). See also 6 P. 
698=134 I.C. 296. The concurrent finding 
of the lower Courts that a particular lease 
was granted for a justifiable cause cannot be 
interfered with in second appeal, although 
some of the observations made by the lower 
Courts may be open to criticism. 1937 M. 
W.N. 1188. Findings that the tenants are 
raiyats and they have acquired rights of 
occupancy are findings of fact. A.I.R. 
1938 Cal. 724. The question whether a 
tenancy is one at will or of permanent nature 
on certain given facts is mixed question of 
law and fact. 44 C. 119; 31 Bom.L.R. 
1279. .SVc also 35 C.W.N. 1047; 1938 Pat. 
609; 1938 Pat. 333. But .rc<? 92 I.C. 899 
( 2 ) ■= 1 926 C. 592; 137 I.C. 658=1932 C. 
398=54 C.L.J. 353. The nature of a ten- 
ancy is a question of law when it turns on 
the construction of some written instru- 
ment. 20 I.C. 363=17 C.W.N. 1073. The 
question whether a legal right, such as the 
right of tenant in the land, has determined 
is a question of law. 15 I.C. 857. Ques- 
tion of law — Division of tenancy under 
section 88, B. T. Act. 39 C.L.J. 289. 
Which of the heirs represent the tenancy is 
a question of fact. 91 I.C. 748=1926 C. 
517. As to pica of want of notice to quit. 
145 I.C. 992=34 P.L.R. 884=1933 L. 377. 

Fraud and undue Influence. — A finding 
that an allegation of fraud was unproved is 
a finding of fact and is not open to challenge 
in second appeal. 35 P.L.R. 578=1934 L. 
662 ; 1941 O.W.N. 643=1941 A.W.R. 

(cc) 166. A finding as to the existence of 
fraud in connection with the service of a 
sale proclamation or as to non-service of the 
same, which is not based on evidence is not 
binding in second appeal and can be inter- 
fered with. 19 Pat.L.T. 645=A.I.R. 1938 
Pat. 622. The question whether there was 
any fraud or not in a transaction is a ques- 
tion of fact, and a finding thereon by the 
lower appellate Court on the evidence pro- 
duced by the parties is conclusive and cannot 
be challenged in second appeal. 1937 A.L 
J. 1346= A.I.R. 1938 All. 150. A con- 
current finding by both the Courts below 
that a sale under the Public Demands Re- 
covery Act was not vitiated by fraud is a 
finding of fact and binds the High Court in 
second appeal. 194 I.C. 479. A finding 
by the lower appellate Court that the bond 
in suit was executed owing to undue influ- 
ence, is not a pure finding of fact. It is 
rather a legal inference from the facts of 
the case. Such a finding can, therefore, be 
disturbed in second appeal. 1937 O.W.N 
277= A.I.R. 1937 Oudh 254. Where in a 


case fraud is alleged, but there is no direct 
evidence of fraud and only an inference 
drawn from circumstances, such a finding 
involves a legal question as to whether the 
circumstances are such that the necessary 
inference can legally be derived. If the 
lower Court proceeds upon a wrong legal 
view of the nature of the circumstantial 
evidence from which fraud can be inferred, 
the finding is based upon a legal error and 
can be interfered with in second appeal. 
20 Pat.L.T. 957= A.I.R. 1940 Pat. 201. 

Forfeiture of Tenancy. — A finding on the 
question whether there was forfeiture of 
tenancy by denial of title of landlord is a 
finding of fact and cannot be interfered with 
in second appeal. 145 I.C. 992=34 P.L. 
R. 884=1933 L. 377. The lower appellate 
Court in coming to finding that there was 
no forfeiture of the tenancy failed to take 
into consideration the effect of a statement 
made by the tenants. Held, that the finding 
was open to challenge, in second appeal 
[1923 P.C. 187, Dist.; (34 A. 579 (P.C.), 
Ref.) 149 I.C. 517=1934 A. 103. 

Grant, Nature of. — The finding that it 
was not proved that the larva jama — that is 
to sa}', the pension moneys paid by Govern- 
ment— were included in the watan or here- 
ditary endowment, and that therefore the 
plaintiffs could not claim a share in them as 
such, is a finding of fact. 60 I. A. 231=29 

v 210=1933 PC - 1 71=65 M.L.J. 
154 (P.C. ) . 

Joint family. — A finding that there has or 
lias not. been a disruption of a joint Hindu 
family is not a finding of fact and can be 
questioned in second appeal. It is an infer- 
ence of the legal effect of the facts found. 

i^ I L C - 919 ' ^he question whether the 
three brothers were joint or separate, would 
ordinarily be a question of fact but if in 
coming to a finding certain documents re- 
lied upon by the defendants as evidence of 
partition are illegally excluded from evi- 
clence on the ground that they are not ad- 
missible the finding can be challenged in 
second appeal. 1934 P. 48=146 I.C. 937. 
A finding by the lower appellate Court, that 
a Hindu coparcener in filing a plaint for 
partition was under the influence of profli- 
gate persons who were bent upon, ruining 
nim, and that in effect the institution of the 
suit for partition was their act rather than 
his act, and that therefore the institution 
ot the suit did not evidence an unequivocal 
intention on the part of the member con- 
cerned to separate from the other members 
of the joint family, is one of fact, and the 
high Court in second appeal cannot dis- 
regard the same, but must accept it as con- 
clusive. 17 Pat. 430=19 Pat.L.T. 281=A. 
I.R. 1938 Pat. 278. 

Leoal necessity. — The finding as to the 
existence of necessity is a finding of fact 
cannot be impugned in second appeal. 
1923 L. 669 ; 70 T.C. 815. But .«•<■ 100 I.C. 
943; 96 I.C. 1006=1926 N. 486; 132 I.C. 
271=1931 O. 144 (2). 
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Second appeal on no other ioi. No second appeal shall lie except on the 

grounds. grounds mentioned in section ioo. 

io2. No second appeal shall lie in any suit oF the nature cognizable by 


NOTES. 

Legitimacy. — Question of legitimacy can- 
not he gone into in second appeal, it being 
a question of fact. 2 L.L.J. 505. 

Limitation. — The question if facts found 
by the lower appellate Court arc such as to 
constitute “sufficient cause" within the mean- 
ing of section 5 of the Limitation Act. is a 
question of law for purposes of second ap- 
peal. 43 P . L . R . 502 . 

Loan or deposit. — The question whether 
certain money was received as a deposit or 
by way of loan is one of fact and the find- 
ing on that matter cannot he challenged in 
second appeal. 152 I.C. 319=17 N.L.J. 
68=1934 N. 219. 

Misjoindf.r. — A finding of fact on a ques- 
tion of misjoinder arrived at on evidence 
cannot he disturbed in second appeal. 33 
l.C. 118= (1916) 1 M.YV.N. 0. Objection 
as to misjoinder cannot he taken for first 
time in second appeal. 1928 M. 635. 

Nf.olic.encf. of Guardian. — The finding 
of the lower appellate Court that the guar- 
dian has not been guilty of negligence is a 
finding of fact which cannot he challenged 
in second appeal. 142 I.C. 629=34 P.L. 
R. 110=1933 L. 337. 

Non-joinder. — An objection as to non- 
joinder of parties cannot he taken for the 
first time in second appeal. 44 M. 344=40 
M.L.T. 282. Notice to quit, validity of 
notice to quit is one of law. 29 C.W.N. 
620=87 I : C. 708. The question of negli- 
gence is very largely a question of fact. 71 
l.C. 346= i 922 C. 317. Non-joinder of 
party in appeal — First Court’s decree be- 
comes final as regards that party. Joinder 
of that party in second appeal is not per- 
missible. 14 R.l). 430; 32 Bom.L.R. 1252. 

Pardanashin Lady. — A finding that a 
lady is not a pardanashin lady is a finding 
of fact and cannot be challenged in second 

appeal. 144 I.C. 720=34 P.L.R. 3(X4= 
1933 L. 451. 

Procedure error in. — It does not follow 
that in second appeal an error of procedure 
will always lead to reversal of the lower Ap- 
pellate Court’s decision. It must be an error 
affecting the merits of the case but under 
section 100, C. P. Code, High Court can 
interfere on the ground of any substantial 
error or defect in the procedure which may 
possibly have produced error or defect in 
the decision of the case upon the merits. 
A.I.R. 1940 Pat. 33. In order that a 
second appeal might be maintainable under 
section 100 (1) (r), C. P. Code, it is not 
sufficient to show that there was a defect 
in the procedure of the trial Court. It is 
necessary to show that the alleged defect in 
procedure may possibly have produced error 
or defect in the decision of the case upon 
the merits by the lower appellate Court. 
1937 A.L.J.' 46= A.I.R. 1937 All. 105. 
.The question whether a document, such as. 


a promissory note is genuine or not purely a 
question of fact, and a decision on that 
question, being a finding of fact, cannot be 
interfered with in second appeal. Buo if the 
lower appellate Court requires too high a 
standard of proof for the establishment of 
any particular fact, — a standard of proof 
than that laid down by section 3 of the 
Evidence Act — that is an error of law or 
procedure justifying interference under sec- 
tion 100 (1) ((•), C.P. Code. If the lower ap- 
pellate Court differs unnecessarily from the 
appreciation of the evidence by the trial Court 
which saw and heard the witnesses, on a 
mistaken view as to the standard of proof, 
the High Court will interfere in second 
appeal. 1937 M.W.N. 188. 

PuRi.ic Right ok Way. — See 151 I.C. 263 
= 1934 A. 941; 39 C.W.N. 303. 

Technical Orjection. — See 145 I.C. 992 
=34 P.L.R. 884=1933 L. 377; 144 I.C. 
573=1933 M. 353. 

Remission. — When a Judge in second ap- 
peal interferes with the concurrent findings 
of fact of the Court below, he exceeds his 
jurisdiction under section 100, C.P. Code, 
and his decision is liable to be set aside in 
Letters Patent Appeal. 38 C.W.N. 763= 
1934 C. 707. 

Remand. — See 1941 Pat. 118; 

W.N. 102; 21 Pat.L.T. 873. 

Revision. — Where the lower 
Court entertains an appeal which 
lie and decides it on the merits, 
may be challenged by a second appeal to the 
High Court. Assuming that a second ap- 
peal. is incompetent, the decision of the 
lower Court being one without jurisdiction, 
is liable to be set aside in revision under 
section 115, the second appeal being treated 
as a revision application. 7 Cut.L.T. 41. 

Restoration (of appeal). — Where the 
appellant’s pleader appears when the appeal 
is called on for hearing and applies for an 
adjournment of the appeal on the ground 
that owing to other engagements he could 
not prepare the appeal, the file of which is 
very heavy, but the Court rejects lus app id- 
eation and dismisses the appeal "tor want 
of prosecution” the disposal of the ap- 
peal clearly amounts to a decree, and 
a second appeal lies under section 
The dismissal is not a dismissal for de- 
fault. and the appellant has no right 
in such case to apply f°r restoration ot 
the appeal under O. 41, r. 19. 1937 • • 

I. 1 74= A.I.R. 1937 All. 284. Where a 
second appeal is dismissed under sect i n . 

and the decree is sought to be amC " f, £L ion 
it has to be obtained by a review apphea on. 

O 47 R. 1 ( b ) permits a review apphe. 
tion. because the second appeal was not one 
allowed by law. 1941 A.M.L.J. . • . 
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Courts of Small Causes, when the amount or value 
No second appeal m certain Q f subject-matter of the original suit does not 

lts ' exceed five hundred rupees. 


NOTES. 

transfers a decree for execution to another 
Court. 25 C. 872. See also 143 I.C. 493 
i=1933 L. 363; 155 I.C. 888=1933 M. 636; 
26 A. 358 (360) ; 50 I.C. 629; 32 B. 356; 2 
B. 248; 46 A. 73; 1924 A. 263; 103 I.C. 
344. The words “of a nature cognizable” 
seem to have reference to the subject-mat- 
ter of the suit as distinguished from the 
amount of the claim. 23 M. 547 (F. B.) 
overruling 22 M. 229. The mere fact that 
a question of title is raised does not prevent 
the suit from being one of a small cause 
nature. 6 C.W.N. 687; 24 C. 557; 36 I.C. 
202=4 L.W. 245; 116 I.C. 114=30 L. W. 
365=1929 M. 389; 134 I.C. 251=1931 A . L. 
J. 967; 1935 O.W.N. 503=155 I.C. 240= 
1935 O. 413. S. 102, C. P. Code, docs 
not apply to a suit b<ma fide framed as a 
mortgage suit, although the only claim which 
could be established by the plaintiff is a 
money claim. I.L.R. (1938) 2 Cal. 81t= 
42 C. W. N. 381=A. I. R. 1938 Cal. 336. 
S. 102 of the Code contemplates a suit of 
the nature cognizable by Courts of Small 
Causes irrespective of what defence is put 
up in the case. 155 I.C. 240=1935 O.W. 
N. 503—1935 O. 413. The value of the 
subject-matter of the suit must be deter- 
mined by reference to the value put by the 
plaintiff not only for fiscal purpose but also 
for purposes of jurisdiction. 27 A. 202- 32 
I.C. 998; 13 I.C. 493; 12 N.L.R. 47. The 
section assumes the original character of the 
suit rather the character it may assume by 
reason of the findings of the lower Courts. 

6 Bom.L.R. 781; 50 I.C. 629; 32 B. 356- 

t 19 / 0 ,, 2 M ~ W . N . 587=13 I.C.' 

, M.L.J. 47. The suit as originally 
brought must be looked to. 13 I C 49V 

S"* 34 .’' c ; 909: 41 B. 367=38 I. C 

e 'ii c' SU " ^ a nature cognizable by a 
hmall Cause Court does not cease to be so 

because the Court in which it was instituted 
as a small cause suit returned the plaint to 
be filed on the regular side. 15 M. 98. .SVr 
also 24 C. 557; 65 I.C. 7 (20 A. 480- 12 
A.L.J. 1032, Foil.) Or because tiie suit is 
tried as an original suit by a ludge who' 
lias no small cause powers. 156 I.C. 607 
~, 37 355=1935 B. 254 (2). 

also ( 941 ) 1 M . L I . 635. Plaint returned 
by Small Cause Court under section 23 
— n suit for money due for use and occu- 
pation on the ground of permissive posses- 
sion— No second appeal lies. 1929 M 7«i 
>» * » I C 557=23 O.C. mfU I.C 
193 (2) (smaH cause suit tried as regular 
*“*})• See also 12 I.C. 957=10 M L T 
5fX); 134 I.C. 251 = 1931 A.L.J. %7 slc- 
tion is not restricted to cases where the 
Court trying the suit on the original side 
was also empowered to try the suit on the 
Small Cause Court side. The test in de- 
ciding whether a second appeal lies or not 


is to be found in the suit and not in the 
powers of the Court which tried the suit. 129* 
I.C. 174=7 O.W.N. 1112=1931 O. 49. A 
suit for the recovery of rent other than, 
house rent is a suit of the nature cognizable 
in Courts of Small Causes. 4 M. 419 (F. 
B.) ; 56 I.C. 845; 1922 P. 154; 1922 P. 184; 
1928 C. 709. A suit for rent including 
gaUi-fatti and local cess is a suit of small 
cause nature. 37 Bom.L.R. 355=156 I.C. 
607=1935 B. 254. As to suits for rent, not 
being cognizable by Small Cause Court, see 
also 34 M.L.J. 104=41 M. 374 (F.B.). 

( Thundu varam payable to tnirasidar) ; 14 
L.W. 349=42 M.L.J. 118 (suit for arrears 
of kaltubadi is of small cause nature); 119 
I.C. 386=1929 M. 525 (suit for rent or for 
damages for use and occupation); 17 I.C. 
704=23 M.L.J. 517 (suit for rent, where 
there is only an incidental prayer for decla- 
ration) . A suit to recover the rent of agri- 
cultural land is not a suit of the nature cog- 
nizable by Courts of Small Causes. (3 R. 
390, overruled.) 13 R. 633=1935 R. 386 
(F.B.). Suit for rent — Alternative claim 
for money below Rs. 500— Later claim cog- 
nizable by Small Cause Court — Second ap- 
peal in rent suit barred by S. 153, Bengal 
Tenancy Act — Joinder of two claims for 
Purposes of second appeal— Permissibility. 
40 C.W.N. 698. No second appeal lies, 
from a decision in a suit for mesne profits- 
when the value of the suit is less than 
Rs 500. 24 M. 118. But see contra 158 
I C - 1119=18 N.L..I. 76. A claim for 

profits by a person who has obtained a de- 
cree for specific performance of an agree- 
ment of sale of land, against the defendant 
in possession is a suit for mesne profits and 
f ot for damages. 158 I.C. 1119=18 N.L. 
J- 76. A mala fide prayer for injunction 
does not alter the nature of a small cause 
suit for money. 1930 A.L.J. 1043. S. 102,. 
bars a second appeal in suits for small sums 
ot money, if the claim is merely to recover 
money. But if in addition, the suits are 
also, and perhaps mainly, for an injunction, 
a second appeal would lie and would not 
?? - 48 L. W. 512=A. I. R. 1938 

Mad .94 = 0938 ) 2 M.L.J. 530. What 
must be looked at is not the shape in which 
t Me case comes up to High Court, but the 
shape in which the suit was originally insti- 
tuted in the Court of first instance. 11 A. 

See also 35 M.L.J. 377. Where a 
suit cognizable by a Small Cause Court has 
uccn tried against the provisions of S. 16* 
as an ordinary suit by a Judge who is not 
invested with Small Cause Court’s powers, 
the parties to the suit having raised no ob- 
jection to the trial, it should not be consi- 
< ered as a small cause suit, and appeal 

in ,i 1C T f ^ om J he decision. 30 N.L.R. 
2 ? 2= 49 I.C. 886=1934 N. 121. The sec- 
tion does not apply to appeals from orders. 
An order on appeal from a decree in an ori- 
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inal suit of the nature cognizable in a Court 
f Small Causes, remanding the suit for 
re-trial, is appealable. 3 A. 18 (F. B.). 
In the case of a suit of the nature of Small 
Causes no second appeal lies under S. 102, 
whether the appeal was against the decision 
in the suit or whether the matter arose in 
the course of execution proceedings. 1941 

Oudh 101=1940 O. W. N. 1118. S. 102. 

not onlv applies to appeals, but to orders in 
execution under S. 47. The section applies 
also to second appeals from orders in exe- 
cution under S. 47. Since a surety for a 
judgment-debtor is. for the purposes of ap- 
peal. deemed a party within the meaning of 

S. 47. by reason of S. 145 the bar of appeal 
under S. 102, would also apply to a surety for 
a judgment-debtor. I LK. (1939) Kar. 342 
= A.T.R. 1939 Sind 360. When the origi- 
nal suit is of the nature cognizable in Courts 
of Small Causes and the subject does not 
exceed Rs. 500 in value, no second appeal 
will lie in respect of an order made in exe- 
cution proceedings relating thereto. 12 A. 
579- 18 A. 481 (F.B.); 12 M. 116. SVc 
also 46 A. 73; 3 L. 141; 37 M.L.J. 303; 
29 I. C. 740=11 N.L.R. 99 (section applies 
no less to orders in execution than to the 
decree itself). See also on this point, 46 

T. C. 82; 18 T.C. 245; 43 T.C. 15=1917 P. 
80; 34 C.L.J. 477. No second appeal lies 
against the decision of an Honorary Mun- 
sif in a suit of a nature cognizable by a 
Court of Small Causes. 155 I.C. 95=1935 
A.L.J. 426=1935 A. 574. 

Thf. Foi.lowinc. are Suits 0>.nizam.e by 
Small Cause Court. — A suit for compen- 
sation for money realised by the defendants 
from the actual occupants of land, who are 
stated to be plaintiff’s tenants. 24 C. 557; 
suits for recovery of motley under Ss. 69 and 
70 of the Contract Act. 15 C. 652. See 
also 40 I.C. 578=15 A.L.J. 534; 34 I.C. 
697=23 C.L.J. 557 (Suit for rent or dama- 
ges. See oho 33 T.C. 346=22 C.L.J. 564). 
1939 Pat. 216 (Suit by landlord to recover 
price of trees cut and misappropriated by 
tenant). See also 1940 Rang.L.R. 1. Suit 
to recover kaluiri or tax for homestead. 
39 I.C. 949. Suit to recover terminal tax 
on movable property. 1939 Sind 35. Suit 
against Government, for less than Rs. 500 
for repairs made. 37 M. 533=23 M.L.J. 
732. Suit against District Board President 
for damages. 46 M. 808=45 M.L.J. 25. 
Suit for damages for wrongfully cutting 
and carrying off trees. 36 I.C. 202=4 L. 
\V. 245;' 130 I.C. 481=1930 A.L.J. 1247. 
(But not so where there is allegation of 
criminal act or intent, 1936 N. 276). Suit 
for damages for removal of trees. 27 C. 
W.N. 469=1923 C. 568. See also 155 T.C. 
888=1933 M. 636. Suit for refund of 
money paid under S. 73 as rateable distri- 
bution. 45 A. 359. But see also 13 I.C. 
907=15 C.L.J. 49. Suit for money forci- 
bly taken. 57 I.C. 505. For profits of 
plaintiffs wrongfully appropriated. 31 I.C. 
‘797. Suit for declaration of title to mov- 


ables. 21 T.C. 638; 11 A.L.J. 599. Suit 
for money due. 17 I.C. 522. Suit to re- 
cover deficiency from defaulting purchaser. 
45 B. 223. Suit for recovery of compen- 
sation for want of title to lands sold. 100 
I.C. 327=1927 R. 90. Suit for share of 
profits of an office received bv co-sharer. 
37 B.700. See also 132 I.C. 201 (1) = 1931 
A. 551. Suit for price of fish taken from 
a tank. 68 I.C. 626=19 23 C. 321. Suit 
for grazing fee. 59 I.C. 595=32 C.L.J. 
83. Suit for recovery of price of coal. 59 
T.C. 188. Suit for recovcrv of money ad- 
vanced in partnership business with profits. 
51 I.C. 435. (Unnecessary prayer for de- 
claration does not alter the nature of suit. 
41 I.C. 627.) Suit for damages for in- 
fringement of monopoly. 69 I.C. 431 = 1923 

L. 244. Suit on agreement to share pro- 

ceeds of tenancy. 67 I.C. 841. Suit for 
interest on mortgage money. 66 I.C. 285 
"Choutaxf’ dues are not cess within Art. 13 
of Sch.' II. 52 M.L.J. 706. also 

ssea fan trams are not cess. 53 M.L.J. 727 .. 
A suit for recovcrv of money value of bliaoli 
produce of some wahtui trees standing on a. 
plot of land, is not a suit for rent but is a 
suit for money, and not outside the juris- 
diction of the Court of Small Causes. 160 
I.C. 186=17 Pat.L.T. 88=1936 P. 102. 

Tiie following are not Suits Cognizable 
by Small Cause Court. — A suit under O. 21, 
R. 93 is not of a nature cognizable by a 
Small Cause Court. 11 M. 269; but a suit 
for the profits of land wrongfully received by 
defendant is. 25 B. 625; and a suit for rent 
containing a prayer for the enforcement of a 
charge is not small cause one. 26 M. 308, 
also a suit to recover defendant’s share m 
the land revenue paid. 26 B. 437. Suit for 
recovery of presents made on promise ot 
marriage is not Small Cause suit. 14 L C. 
837=5 Bur.L.T. ^7. Suit for Itaq chajta- 
rum. 63 I.C. 292=19 A.L.J. 719 Suit 
for contribution. 32 I.C. 200— 23 C.L.J* 
125. Suit for damages in respect of water 
flow. 21 I.C. 393. Suit for water-cess, de- 
fendant deriving liability and pleading gram. 
40 L.W. 629=1934 M. 683=67 M. L. J. 
558. Suit for declaration of to ’ n , 1 ‘ 

movable property (hut). 9 I.C. 1; 

M. W.N. 60=1940 Mad. 507 ; 1940 A.L.J. 

889=1941 A.W.R. (H.C.) 13 (Suit for 
declaration of non-liability to pay a cer ^ i 
tax and to recover tax realized). 41 Horn- 
L.R. 1174 (Suit by inamdar to recover dues 
from khatedar) 1940 Bom. 12. 
recovery of excess amount paid to 
holdcr under fraud and cheating. ^ 

776 Or for money criminally n1,sap P , 
priatecL 1928 L. 887. Sui^ for arrearsof 

maintenance. 1931 B. 286— 33 t tacb- 

510. Suit for damages for wrongfi « 

Towers oThTTcoe,” a 

Court is not in favour of TwcTapjellatc 
sions from orders of the , . <- io2, 

tsr «£ -•fvT&rV 

by the legislature to be final. 165 . 
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103. In any second appeal, the High Court may, if the evidence on the 

r Tl . , _ record is sufficient, determine any issue of fact necessary 

dIZLtu“' 8 of ‘° for the disposal of the appeal -[which has not been 

determined by the lower appellate Court or which has 
been wrongly determined by such Court by reason of any illegality, omission, error 
or defect such as is referred to in sub-section (1) of section 100.] 

Appeals from Orders. 

104. (1) An appeal shall lie from the following orders, and save as other- 

wise expressly provided in the body of this Code or bv 
Orders from wh.ch appeal any law for thc timc bcing in force> fi . om nQ 

orders : — 


LEG. REF. r. 

1 Substituted for “ but not determined by the 
ower appellate Court” by Act VI of 19-6. 

NOTES. 

137=1936 L. 293. Findings called for by 
High Court not returned — Power of High 
Court to find on thc evidence. 43 M. 567= 

38 M.L.J. 476=47 I. A. 76 (P.C.) (On 
appeal from 24 M.L.J. 571). Also 99 I.C. 
189=1927 C. 1; 51 B. 258; 8 P.L.T. 74= 
102 I.C. 301 = 1927 P. 167; 1930 M. 489. 
When the lower Court has not framed the 
appropriate issue, the second appellate Court 
may raise and decide it itself if there is suffi- 
cient evidence on record for deciding it. 47 
C. 107 (P.C.). When thc lower Court 
has not given any finding on a question of 
fact the High Court can, under S. 103, ar- 
rive at a finding on thc evidence on record. 

28 I.C. 673=1 L.W. 249 ; 8 R. 425. Sec 
also 47 I.C. 950; 3 P.L.T. 303. Or may 
remit the case to the lower Court for a 
finding on that issue with liberty to the 
parties to adduce additional evidence. 49 
I. A. 286=45 M. 586=43 M.L.J. 640 (P. 
C.). Where the judgment of a Court of 
appeal is reversed on a question of custom 
or usage on a preliminary point, the High 
Court should not take on itself to examine 
thc evidence as to usage but should remand 
the case for disposal on the merits by the 
lower appellate Court. 40 M. 1108=32 M. 
L.J. 23/. Failure of thc lower appellate 
Court to consider matters alleged by dccrcc7 

holder about judgment-debtor— Procedure 
to be folowed . 118 I.C. 312 (2). 

Revision. — Under section 102, if a suit is 
of the nature cognizable by Courts of Small 
Causes and the value of the suit does not 
exceed Rs. 500, no second appeal would lie, 
although thc suit has not been tried in a 
Small Cause Court and although thc Small 
Cause Court returns the plaint under section 
23 of thc Provincial Small Cause Courts Act 
to be presented on the regular side. A second 
appeal filed in such circumstances cannot be 
treated as an application for revision under 
section 115, and the decision of the trial 
Court cannot be reversed on the ground 
that as thc Court had no jurisdic- 
tion to try the suit on the regular 
side, its proceedings are vitiated by 
lack of jurisdiction, for thc simple rea- 
son that it is the nature of the suit and 
C. C. M.-79 


not the Court in which the suit is tried that 
determines the right of second appeal con- 
ferred upon a party. 1937 O.W.N. 263= 
A.I.R. 1937 Oudh 244. 

Sec. 103. — Where the lower Court has 
decided a question of title, which is one of 
fact on inadmissible evidence and other evi- 
dence, the High Court can remand the case 
to the lower appellate Court directing it to 
record a fresh finding after eliminating the 
inadmissible evidence and confining itself to 
thc other evidence in thc case; or it may 
proceed under section 103, C.P. Code, and 
arrive at its own finding on a perusal of the 

;ar a «„ and admissible evidence. 1936 L. 
/w. Where the lower appellate Court has 
improperly admitted any evidence, thc High 
Court has no right to look at the evidence 
to decide whether the remaining evidence in 
a case other than that which lias been im- 
properly admitted is sufficient to warrant 
the finding of the Court below. Thc only 
cases which can with propriety be disposed 
ot under such circumstances without a re- 
mand, are those where independently of the 
evidence improperly admitted, the lower 
Court has apparently arrived at its conclu- 
sions upon other grounds. A.I.R. 1937 

t. L R - < 1937 > 2 C - 661 ‘ 

• "PTa i..5 c S& 0 2 su P Cr sedes the rul- 

Srr n mi A ' U7 n ( F - B • ) and 9 A • 26 (30) . 

rrforc °- AND . °- 41 ^ R ‘ 2S — Order 41, R. 25 
refers primarily to first appeals though the 

J° far . as Possible can be applied to 
• ccond appeals. The rule as it stands al- 
lows reference only to the Court from whose 
decree the appeal is preferred, which in thc 
case of second appeals would be the lower 
appellate Court. Therefore, it does not 
o low in the case of second appeals that a 
muling from a first Court is to be treated 
on the same footing as a finding from an 
appellate Court. Where an issue has not 
iccn determined by thc first appellate Court 
and in second appeal that issue is remitted 
on remand to the trial Court the evidence 
laving been found to he insufficient and thc 
trial Court after recording such evidence and 
giving its finding on that issue returns the 
case to thc High Court, thc issue cannot be 
said to have been determined by the lower 
appellate Court. Therefore High Court has 
jurisdiction to determine such issue of fact 

V/ ldt 7,^ ce,ion 103 ‘ 1939 N.L.J. 315=1. L. 
R. (1940> Nag. 64 3= A.I.R. 1939 Nag. 173. 
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[(a) to (/)] Repealed by the Arbitration Act X of 1940. 

'[ {ff) an order under section 35 -A ;] 

( g ) an order under section 95 ; 

( h ) an order under any of the provisions of this Code imposing a fine or dir- 
ecting the arrest or detention in the Civil prison of any person except where such 
arrest or detention is in execution of a decree ; 

(0 any order made under rules from which an appeal is expressly allowed 
by rules : 

^Provided that no appeal shall lie against any order specified in clause (ff) 
save on the ground that no order, or an order for the payment of a less amount 
ought to have been made.] * 

( 2 ) No appeal shall lie from any order passed in appeal under this section. 


LHC,. RFF. 

1 Clause (ff) and proviso to cl. (i) were 
inserted by Act IX of 1922. 


NOTES. 

Sec. 104. Ci.. (ff). — An order refusing 
compensatory costs under section 35-A. C. 
P. Code, is not appealable in view of the 
proviso to section 104 (ff). 18 N.L.J. 309. 

O.. (o) . — Supersedes the decisions in 28 
A. 81 and 24 M. 62. An appeal lies under 
section 104 (<]) from an order refusing relief 
under section 95 as well as from one grant- 
ing such relief. 49 I.C. 86=9 L.W. 69. 
An appeal lies against an order awarding 
compensation for improper attachment. 11 
I.C. 349=21 M.L.J. 460. 

Cl. (h). — Does not apply to order as to 
penalties under Stamp Act. 5 C. 311. Ap- 
peal lies from an order directing arrest and 
detention in civil prison of a person other- 
wise than on execution of a decree. 1932 
A. 524=1933 A.L.J. 221=136 I.C. 367. 
Whether the decision of a question of fraud 
before the execution and conduct of an exe- 
cution sale brings the ca^c within the scope 
of section 47. C.P. Code. 40 I.C. 246= 25 
C.L.J. 399. 

Other cases where no second appeal 
LT E-S. — No second appeal lies against an order 
of Small Cause Court. 36 M.L.J. 435 (26 
I.C. 359, Diss.). An order passed in exe- 
cution of a decree under section 9 of the 
Specific Relief Act is not appealable. Also 
an order passed in execution of such a de- 
cree directing the arrest of judgment-debtor. 
39 I .C^ 379=18 P.L.R. 1917. See also 39 
I.C. 375. No second appeal lies from an 
order of the appellate Court against an order 
passed under O. 21, R. 72 (3). 28 I.C. 

270=13 A.L.J. 351; see also 39 A. 191. 
No second appeal lies from a decision on 
appeal under the provisions of O. 43, R. 1, 
C.P. Code. 11 L.L.J. 546=120 I.C. 68-1 
= 1930 L. 208; 1930 A.L.J. 454=121 I.C. 
545=1930 A. 122. No appeal lies from an 
order passed in appeal remanding for trial 
on merits a case in which the plaint had 
been returned for presentation. 33 A. 479. 
There is no appeal from the order of an 
appellate Court restoring suit dismissed for 
want of process fee. 9 I.C. 484. Orders 
under O. 21, R. 90, setting aside or refusing to 


set aside *ale on appeal by the High Court 
deal finally with the rights of parties and 
are appealable to the Privy Council. 40 C. 
635=40 I . A . 140 (P.C.) ; 2 Pat.L.T. 401= 
6 Pat.L.J. 319=107 I.C. 448. For order 
under O. 21. R. 92. see 118 I.C. 805; 7 
R. 37. Order for restitution passed under 
inherent powers of Court under section 151, 
C.P. Code, setting aside sale under O. 21, 
r. 90. No right of appeal. 9 P. 685=122 
I.C. 589=1930 P. 280. There is no second 
appeal against an appellate order confirming 
an order refusing to set aside a sale on the 
ground of fraud. 14 I.C. 53=17 C.W.N. 
524. See also 15 I.C. 679=16 C.W.N. 
1051. No second appeal lies from an ap- 
pellate order disallowing an application 
under O. 21. r. 89. 38 C. 339; 107 I.C. 

488=1928 L. 444 ; 45 C.L.J. 557 (No second 
appeal from order under O. 21, R. 90). 
Order of District Court in appeal in terms 
of compromise is final and is not appealable. 

3 L. 175. An order in appeal setting aside 
the order of the lower Court returning the 
plaint for presentation to the proper Court 
is not open to second appeal nor is such 
order open to revision, though it may be 
erroneous in law or in fact. 43 A. 334. 
No appeal lies against an appellate order 
setting aside an order of the Court of first 
instance refusing to set aside an ex parte 


ree. 9 I.C. 55=9 M.L.T. 269. 
Miscellaneous. — Though a surety for 
ling to satisfy a decree is arrested under 
tion 104, cl. (/ 1 ), jet he is given a right 
appeal under sections 42, 47 and 145 of 
P. Code. 30 I.C. 684=19 C.W.N. 
*5. An appeal lies against an order ro- 
wing to take action under O. 39, R. 2 (3). 
M. 907=30 M.L.J. 523. An appellate 
ui r t under this section has no power to 
>• execution of decrees. 102 I.C. 11= 
27 L. 494. 

Sec. 104 (2) : Scope of.— Sec 42 Rom. 
R. 428 (sub-section (2), effect on cl. la, 
ttcr Patent). The words of sub-section 
) of section 104. arc perfectly general and 
ere is no reason to restrict their meaning 
interpreting them to mean an order Oecm- 
? the appeal on the merits. 1941 O.W.IN. 
10 (2)=1941 A.L.J. 516. Section 1M of 
c Code refers to appeals to High Cour s 
British India and docs not forbid appeals 
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105 - (0 Save as otherwise expressly provided, no appeal shall lie from any 

order made by a Court in the exercise of its original 
Other orders. or appellate jurisdiction ; but, where a decree is 

appealed from, any error, defect or ircgularity in any order, affecting the decision 
of the case, may set forth as a ground of objection in the memorandum of appeal. 

( 2 ) Notwithstanding anything contained in sub-section ( 1 ), where any 
party aggrieved by an order of remand made after the commencement of this 


NOTES. 

to His Majesty in Council when they comply 
with the conditions laid down in sections 109 
and 110 of the Code. 148 I.C. 120 — 11 O. 
W.N. 57=1934 O. 291. An order record- 
•inK a compromise or adjustment under O. 23, 
R 3 C.P. Code, is not open to second ap- 
peal.’ The Code only provides for one 
appeal when the factum or legality of a 
compromise or adjustment of a suit is ques- 
tioned. 60 C.L.J. 173. See also 43 Bom. 

I R 719 (Second appeal from order under 

O'. 22, R. 10). c . 

Sec. 105: Scope of Section.— Though 
section 105 refers only to decrees, the provi- 
sions of that section also apply to appeals 
against orders as well. 1936 M. 936. Sub- 
section (2) is new and supersedes the rulings 
in 12 A. 510 (F.B.); 18 M. 421; 12 C 45; 
14 B. 232. See 10 I.C. 514=15 C.W.N. 
830; as to the meaning of word ‘‘decision", 
jcc 90 I.C. 180=1925 A. 610 (F.B.). 
“Affecting the decision of the case”, means 
“affecting the decision of the case on the 
merits”. 131 I.C. 518=1931 A. 329; 133 
I.C. 129=1931 A.L.J. 377=1934 A. 294 
(F.B.) dissenting from 1927 R. 150 and 
following 1925 A. 610; 3 Lah.L.J. 59=59 
I.C. 676. 51 L.W. 727=1940 Mad. 755= 
(1940) 1 M.L.J. 882; 1939 Rang. 164; 

1937 Rang.L.R. 207=1937 Rang. 334 (F. 
B); 1937 All. 582; 1938 A.L.J. 720=1938 
All. 511 (Question of jurisdiction); 1937 
A.L.J. 1237 (Applicability of section to 
suits and appeals under Agra Tenancy Act). 
But see. 12 A. 200 ; 22 C. 981; 9 C.W.N. 
584 at p. 587. See 41 C.L.J. 136=1925 C. 
711; 47 A. 555; 27 A.L.J. 1103. An order 
refusing to record an adjustment is not an 
order affecting the decision of a case, but is 
merely an order ensuring that the merits of 
the case should be determined. It is not 
therefore open for an appellant to challenge 
such order in appeal under section 105 when 
it has not been appealed against. 31 N.L. 
R. (Supp.) 72=160 I.C. 202=1936 N. 8. 
The policy of the Legislature in enacting 
section 105 was to give finality to orders of 
remand. 72 I.C. 588=1923 C. 385; 37 I. 
C. 844 ; 89; I.C. 1009 ; 22 L.W. 460=1924 
M. 1019; 86 I.C. 608=1925 M. 916; 47 A. 
853; 51 A. 780= 27 A.L.J. 448. There is 
no appeal from an order setting aside an 
ex parle decree. 51 B. 495; 1940 All. 305- 
1937 Rang.L.R. 207=1937 Rang. 334 (F 
B.); I.L.R. (1938) All. 754=1938 A. L. I. 
720=1938 All. 511 (Question of Jurisdic- 
tion can be raised in second appeal) but the 
order can be questioned in appeal from the 
subsequent decree, 5 R. 80. But sec also 


85 I.C. 468 (469).= 1925 O. 27. In an ap- 
peal from an ex parte decree, section 105 
(1), entitles the appellant to refer to the 
order of the trial Court refusing him an 
adjournment which prevented him from 
putting up a defence. The refusal did 
affect the decision of the case. I.L.R. 
(1940) All. 192=1940 A.L.J. 269=A.I.R. 
1940 All. 305. Remand order not conclu- 
sive on points not specially decided therein 
beyond possibility of revision. 23 A.L.J. 
656=1925 A. 566. Order in pending suit 
superseding award can be questioned in ap- 
peal from decree. 10 O.W.N. 117=1933 
O. 563. See also 56 C. 21; 1929 L. 174; 
1939 Sind 241 (F.B.)i=I.L.R. (1940) Kar. 
22; 1939 Rang. 164; 1937 A.L.J. 651 = 1937 
All. 582. An order remitting an award for 
reconsideration of the arbitrators is not 
open to challenge in appeal. 146 I.C. 22= 
1933 L. 530. An order under section 151 
can be challenged under section 105 if it 
affected the decision of the case on the 
merits. Otherwise the appellate Court is 
not bound to set it aside. 147 I.C. 1013= 
35 P.L.R. 266=1934 L. 312. The opening 
words of section 105 (1), ‘save as otherwise 
expressly provided’, govern the whole sub- 
section and not merely the words which im- 
mediately follow them. The sub-section 
enlarges rights and does not curtail them ; 
on the contrary it expressly saves rights al- 
ready conferred, that is to say, among other 
things, the rights of appeal already con- 
ferred by section 104, C.P. Code. Where 
an application for extension of time fixed by 
a preliminary mortgage decree is dismissed 
and a final decree is passed, the order of 
refusal to extend time is appealable as an 
order. 1940 Nag. 104=1939 N.L J. 514. 

Section 105 (2) . — Only prevents a party 
from agitating in an appeal a question which 
he could have objected to in the appeal 
against an order. 29 M.L.J. 772; 48 M. 
2^7—47 MI.L.J. 710. Hence as under sec- 
tion 249 of the Agra Tenancy Act no appeal 
lies from any order passed in appeal, an 
order of remand passed in an appeal under 
that Act can be attacked in second appeal 
against the decree that is passed on remand. 
157 I.C. 1119=1935 A.L.J. 517=1935 A. 
553. Order setting aside abatement of suit 
is not final and can be attacked in appeal 
against final decree. 47 A. 555; 52 C. 472. 
Though no second appeal lies from an order 
of abatement, it may be questioned in a 
second appeal if it “affects the decision of 
the case”. 144 I.C. 133=1933 A.L.J. 561= 
19.14 A. 294. As to the meaning of these 
words sec (1940) 1 M.L.J. 882. An order 
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[S. 105 

Code from which an appeal lies does not appeal therefrom, he shall thereafter be 
precl u ded from disputing its co rrectness. Ilcr Oe 

NOTES. 

setting aside an abatement in the course of 
trial and allowing substitution of the heirs 
of a deceased party cannot be questioned in 
appeal from the decree in the suit whether 
such an order is passed before or simultane- 
ously with the decree, such an order not 
being one which affects the decision of the 
case with reference to its merits within the 
meaning of section 105. (52 C. 472, Foil.) 

14 L. 361=141 I.C. 337=34 P.L.R. 221 = 

1933 L. 152. See also 145 I.C. 170=1933 
C. 498. An order refusing to set aside the 
abatement of a suit is one which "affects the 
decision of the case” within the meaning of 
section 105, C.P. Code, and can therefore 
be challenged in appeal and second appeal 
from the decree. 39 C.W.N. 1173. Plea 
not raised in appellate Court— Appeal . 35 I. 

C. 571. The sub-section docs not apply to 
appeals to the Privy Council. 33 A. 391; 40 
C. 635 (P.C.). SVe also 144 I.C. 916=35 
Bom.L.R. 458=1933 B. 260. Though sec- 
tion 105 (2) docs not apply to appeals to the 
Privy Council, the principle of section 105 
(1) can be applied to such appeals. 145 I. 

C. 258=35 Bom.L.R. 415=1933 B. 251. The 
section docs not restrict Art. 15 of the 
Letters Patent (25 M. 525; see also 42 Bom. 

L.R. 428) ami embodies so much of the 
principle contained in 7, ML A. 283; 10 M. 

I. A. 340; 10 M.I.A. 413. “Error, defect 
or irregularity” within the meaning of this 
section, mean error, defect or irregularity 
in procedure or in law, and not on matters 
of fact. 35 I.C. 209=14 A.L.T. 610; 32 
C.W.N. 1020; 9 P. 102=1930 P. 266=125 
I.C. 136. But .<rr also 12 A. 200 ; 25 A. 

280 ; 31 N.L.R. 72=160 I.C. 202=1936 N. 

8. Unless the objection is taken in the 
memorandum of appeal it is not open to the 
appellant at the hearing of an appeal, to ques- 
tion the validity of the order. 15 A. 119. 

.See also 20 A. 370; 18 A. 19 (F.B. ) . ; 14 
B. 232 and 22 A. 366. 

I ntf.ri.ocutory Orders. — The principle of 
section 105 is applicable not only to decrees 
and interlocutory orders but also to orders 
and interlocutory orders leading to the final 
decree. 35 I.C. 74=4 L.W. 411. Order 
passed after decree on an application for 
amendment is not an interlocutory order. 114 
I.C. 41. Notwithstanding the dismissal of an 
appeal against an interlocutory order it is 
open to a party to complain of any defect 
or irregularity in the order in an appeal from 
the final decree itself. 44 A. 533. But see 
also 33 I.C. 208. A plaintiff docs not lose 
his right to raise a question of the propriety 
of an intermediate order with which he has 
complied, for the right under section 105, C. 

P. Code, is not a qualified right. 1 L. 54. 

Where the Court granted leave to the defen- 
dant to defend the suit under O. 37, C. P. 

Code, on certain conditions and subsequently 
passed a decree on the defendant not com- 


plying with those conditions, it is open to the 
appellant at the hearing of the appeal from 
the decree to canvass the validity, of the con- 
dmonal order granting leave to defend. 13 
R. 239=1. v I.C. //8=1935 R. 245. 

Rfman-,, Order. — Where remand was 
ordered on one of the two points, any one of 
which would have been sufficient to dispose 
ot the case, the remand order must be deemed 
have confirmed the decision on the other 

p'r'd |. r ; N '«?= 74 IC - 597=1922 
m (I .C.). Where a decree after 

remand is appealed against, the appellant can-- 

not question the correctness of the remand 

2" ,cr i ^ I -£o 845: 64 I C - «16: 65 I.C. 
' 4 -U 2 L. 2->2 ; 1923 R. 29; l() i r 

C / XX N ‘ 830 (32 c - 1023= 1 2 C.W. 

• 590 > fo11 : M A. 479, diss., 32 M. 83; 
d,s . t -)- , ig 2« C. 325; 6 R. 506. Remand 
order, whether can be ignored. 2 Pat.L.I. 
669. 4 he Court remanding the case after 

deciding certain points can a f forwards refuse 
to reconsider those issues. 20 CAV.N. 43. 
See also 46 I.C. 922. Under section 105 (2) 
a lower Court cannot treat an order of re- 
mand of the appellate Court as a nullity 
owing to the want of jurisdiction in the latter 
to pass it. 47 I.C. 886. In an appeal against 
an order of remand, no objection could lie 
taken on the ground that the lower appellate 
Court had no jurisdiction to entertain the 
appeal which had abated and to order for 
substitution of names. The proper stage for 
such an objection is when the decree itself 
is appealed from. 164 I.C. 730=1936 A. 
L.J. 538. Where on appeal by the plaintiff 
the case is remanded on the ground that the 
burden of proof was on the defendants and 
n<»t on the plaintiff, section 105 (2) precludes 
the defendants from questioning the correct- 
ness of that decision in second appeal. 1923 
N. 283. Right of appeal against a remand 
order is unaffected by the disposal of t lie suit 
on remand before institution of the appeal. 

14 I.C. 673=8 N.L.R. 42. (12 A. 510; 3 

A. L.J. -10, Rcl). A Court hearing an ap- 
peal against an order of remand has power 
not only to decide whether the order of re- 
mand is in accordance with law or not, hut 
also whether the decision is correct or not 
and to dispose of the suit accordingly. 15 
I.C. 181 = 15 O.C. 33; 16 A. 252; 3 A. 675; 

5 C. 144; 20 All. 152. The reversal of the 
previous order has the effect of nullifying 
the final order. 37 M. 29=21 M.L.J. 
1063. 

Miscellaneous. — Under O. 43, R. j (“)• 
an appeal lies against an order refusing to 
set aside an ex parte decree but no appeal 
lies against an order setting aside such a de- 
cree. 31 I.C. 914=40 P.R. 1916. See 
also 133 I.C. 129=1931 A. L.J. 377=1931 
A. 294 (F.B. ) ; 34 I.C. 713; 1 2 I.C. 795 
=7 N.L.R. 162. Abatement— Order setting 
aside— Objection to, in an appeal from the 
decree if can be made, 71 I.C. 587crl9Z3 
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106 . Where an appeal from any order is allowed, it shall lie to the Court to 

which an appeal would lie from the decree in the suit 
What Courts to hear appeals. j n w j 1 j c j 1 suc h order was made, or where such order 

is made by a Court (not being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court. 

General Provisions relating to Appeals. 

107 . ( 1 ) Subject to such conditions and limi- 

Powers of Appellate Court, tations as may be prescribed, an Appellate Court 

shall have power — 


NOTES. 

L. 230; 35 I.C. 209=14 A.L.J. 610 (25 A. 
280, foil.). See also 141 I.C. 337=1933 L. 
152; 37 C.W.N. 138. Order allowing 
substitution of heirs or setting aside order 
of abatement passed by trial Court cannot 
be questioned in an appeal from the decree. 

37 C.W.N. 138. Decision as to legal repre- 
sentative — Appeal whether lies. 5 LAV. 266 
=39 I.C. 371. In an appeal against the 
decision passed on review, objection may be 
taken that the review was improperly grant- 
ed. 1 A. 363. See also 131 I.C. 518=1931 
A. 329. Where a review is granted and an 
appeal is filed against that order, the attack 
has to be confined only to the grounds set 
out in R. 7 of O. 47. But if an appeal is 
preferred against the final decision itself after 
review, there is no such restriction. Only 
if the order granting review is attacked it 
could be done only on the grounds set out 
in R. 7 of O. 47. 1941 N.L. J. 519=A.I.R. 
1941 Nag. 308. An appeal lies under this 
section from an order improperly adding a 
person as a plaintiff in a suit. ’7<C. 148. 

Sec. 106. — A sub-Court should not be 
deemed to be subordinate to the District 
Court, as regards suits the subject-matter of 
which exceeds Rs. 5,000. 3 M.L.J. 97. 
See also 17 C. 680. 

Sec. 1 07: Scope of Section.— This section 
is intended to affect only proceedings under 
the Code, and is not intended to extend the 
operation of any portion of the Limitation 
Act. 12C. 590 ( 593) (F.B.). Section 107, 
Cl. (2) invests the appellate Court with the 
same powers as are conferred on a Court of 
original jurisdiction. It does not purport to 
give the order passed by the appellate Court 
the same effect as an order passed by the 
original Court of a like nature. 59 C 388 
=138 I.C. 643=1932 C. 482. O. 7, R. 10 
applies to appeals by virtue of S. 107 74 

I.C. 93=1923 N. 310=8 N.L.J. 63.' An 
order rejecting a memo, of appeal for defi- 
cient Court-fee is not a decree or final order 
and docs not preclude the appellant from 
presenting a fresh memo, on proper Court- 
fee. 59 C. 388=138 I.C. 643=1932 C. 482. 
See also 1932 M.W.N. 104 (memo, of ap- 
peal should first be returned for correct stam- 
ping). Section 107 does not confer powers 
not conferred by O. 41. 42 I.C. 972=7 L. 
W . 10. 

Powers of Appellate Court— Illustrative 
cases. — A n appellate Court is competent to 


examine any of the parties to ascertain the 
facts of the case, if necessary, for the ends 
of justice. 42 A. 48=52 I.C. 289. Discre- 
tion to admit additional evidence should be 
exercised only in the interests of justice. 28 
Bom.L.R. 1391 (P.C.); 1940 O.W.N. 

1077=1941 Oudh 89. As to the principle 
applicable to reception of additional evidence 
by appellate Court, see 132 I.C. 2591=1931 
O. 29S; 138 I.C. 513=1932 O. 227. An 
appellate Court has power to issue a com- 
mission for local investigation. In such a 
case, the Court is not bound to record its 
reasons. 135 I.C. 243=1932 A. 270, to 
refer to arbitration with the consent of the 
parties matters in dispute in an appeal. 3 
M. 78;^ 18 C. 507; 12 C. 173; has power 
under Ss. 1C/7 and 151 to add a new party 
in an appeal. 3 P.L.J. 409=46 I.C. 398 
= 1918 P. 276; has pt^wer under Ss. 107 and 
152 to correct clerical or arithmetical mis- 
take apparent on the face of the record. 26 
A.L.J. 1323=1928 A. 458. Power of appel- 
late Court to allow withdrawal of suit or 
appeal — Proper procedure. See 39 C.W.N. 
586. See also 40 Bom.L.R. 895=1938 Bom. 
442. Amendment of plaint in second appeal 
—Power of Court. See 1935 R. 88. Al- 
though an appeal directed against a dead man 
is not appeal, if the name of such dead man 
appears on the petition of appeal instead of 
his legal representatives, through a bona fide 
error, the petition of appeal can be allowed 
to be amended under the provisions of O. 1, 
R. 10 read with Ss. 107 and 153. 123 I.C. 

824=1930 A. 131. Non-joinder of abso- 
lutely necessary parties cannot be condoned 
in appeal. 87 I.C. 904=1925 O. 606. See 
also 1938 M. 329. To add necessary 
party on appeal and remand the case. 18 
C.W.N. 259=21 I.C. 928=26 M.L.J. 86 
(P.C.) aflirming 35 C. 618. Where parties 
are transposed in appeal, no question of limi- 
tation arises. 52 M.L.J. 33; 1938 M. 329= 
47 LAV. 760. Has an inherent power to 
remand even cases not coming within O. 41, 
R. 23. 37 M.L.J. 536. (44 C. 929 ; 36 M. 
492, Rel) . See also 43 C. 938; 33 I.C. 576= 
18 Bom.L.R. 27. The High Court has in- 
herent power to remand when the provisions 
of S. 107 do not apply. I.L.R. 1936 N. 
188=1936 N. 140. Can pass an order of re- 
mand by consent of parties in excess of its 
powers under the Code. 22 I.C. 41 = 1914 M. 
W.N. 90. The powers of the High Court as 
To remand arc not restricted by the provisions 
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M to determine a case finally ; 

( b ) to remand a ease ; 

(r) to frame issues and refer them for trial ; 

U/i to take additional evidence or to require such evidence to be taken. 

, , { * ] Su f b J cct as aforesaid, the Appellate Court shall have the same powers 

1 V h r/vir r n aS nca r y asmi !>: lx : l ! 1C samc dulics as are conferred and imposed 
this Code on Courts of original jurisdiction in respect of suits instituted therein. 

Procedure in appeals from r . I08 -' • 1 he provisions of this Part relating to appeals 
appellate decrees and orders. lt°rn original decrees shall, so far as may be, apply 

to appeals — 

( a ) from appellate decrees, and 

* .1 • I*) ° rdcrs madc undcr t,lis Cede or under any special or local law 

in which a different procedure is not provided. 

Appeals to the King in Council. 

109. Subject to such rules as may, from time to time, be made by His Majesty 

When appeals lie t« Kins T Council regarding appeals from the Courts of British 
in Council. India, and to the provisions hereinafter contained, 

an appeal shall lie to His Majesty in Council — 


NOTES. 

of O. 41, hr. 23 and 25 and the Hi eh Court 
can always make an order of icmand if the 
exigencies of the case required it. 43 C. 1(X)1 . 
See also 36 I.C. 813. Where the pleadings 
and issues were clear, and the plaintiff did 
not produce evidence, the ease should not he 
remanded to the trial Court in order that 
the suit might be reheard. 155 I.C. 10= 
1935 R. 19. No appeal lies against an order 
returning memorandum of appeal for presen- 
tation to proper Court. Revision however 
is competent. 56 I.C. 865=2 Lah.L.J. 366. 

I he appellate Court c.in return a plaint pre- 
sented in a Court of a grade lower than 
that competent to try it for the presentation 
to the proper Court. 25 A. 174 (F.B.). 
An appellate Court has the power to return 
the plaint itself for presentation to the pro- 
per Court. An order of remand for that 
purpose is mere surplusage. 149 I.C. 1050 
=36 P.L.R. 99=1934 L. 233. Even where 
an appeal from the final decree lies, interlo- 
cutory orders may be dealt with under the 
Court s powers of superintendence and revi- 
sion to avoid irreparable injury to the 
P art, «. 5 I’at.L.J . 550=1 Pat.L.T. 668. 
Appellate Court can entertain application to 
have ex parte decree set aside, where the 
applicant is a party to appeal from the whole 
decree. 42 I.C. 972=7 LAV. 10. The 
appellate Court can pass an order which the 
V‘ , 4. r i of f ,rst instance might have passed. 
39 Ml. 907=30 M.L.J. 523. Can award 
costs against the estate of a deceased plaintiff. 

^ C. 440; 42 I.C. 451. Pleas raised hut 
not proved— Inconsistent pleas raised — Best 
available evidence suppressed— Appellate 
Court can reverse a finding. 57 M.L.J. 

'PT-). Suit by B for alternative 
relief against C and D — Suit decreed against 
" and dismissed against C— Appeal by D— 
No appeal or cross-objections by B— Appli- 
cation by B to add C as co-respondent in 
second appeal— Permissibility. 1933 M. 806 


"so far as may be" 
so far as is consis- 
on which second 


65 M.L.J. 548. Suit to enforce- agree- 
ment lor sale — lix f>arie decree — Decree set 
aside as against some defendants and suit 
tried as against others — Agreement found 
not genuine and suit dismissed — Ex Parte de- 
cree against other defendants, if can he set 
aside — Powers of appellate Court. 145 I. 
C. 283=1933 M. 529=65 M.L.J. 15. 

Sic. 107 (2). — Where no cross-objections 
have been filed by respondent, the appellant 
has an absolute right to withdraw his appeal 
unconditionally at any time before judgment, 
his only liability being to pay costs. 1931 A. 
L . J . 232f= 132 I.C. 194. See also 1 938 Bom . 
442=10 Bom.L.R. 895. 

Sec. 108. — The words 
should he taken to mean 
lent with the principles 
appeals arc admitted and determined. 7 M. 
52 (53) ; 57 B. 200=144 I.C. 448=35 Bom. 
L.R. 127=1933 B. 205. See also 9 A. 147, 
152 (F.B.). There would be no appeal 
against an order recording compromise by 
consent of parties. 35 Bom.L.R. 127. This 
section must he read with Art. 175, CL (c) 
of the Limitation Act. 34 C. at p. 1023. 
In second appeal the High Court can bring 
on record persons who had been originally 
joined in the suit, but who were not joined 
in the lower appellate Court. 19 M. 151. 
See also 28 M. 498. The Code docs not 
require the appellant in second appeal to file 
a copy of the decree of the Court of first 
instance. 4 M. 419 (F.B.). An appellate 
Court can pass an interim order of injunc- 
tion pending an appeal against the order of 
the lower Court refusing it. 14 M.L.J* 491 . 
As to allowing amendment of plaint in second 
appeal. 1935 R. 88. 

Sec. 100: Scope and application o> 
Sec'tion*. — Leave to appeal can bo grnnte* 
onlv when the decreo appealed against is a 
final decree . 13 M. 340. Where the con- 

ditions proscribed by tho section are satisfied 

it is tho duty of the nigh Court to grant 
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(a) from any decree or final order passed on appeal by a High Court or 
by any other Court of final appellate jurisdiction ; 

(, b ) from any decree or final order passed by a High Court in the exercise of 

original civil juiisdiction ; and 


NOTES. 

leave to appeal. The chances of success of 
tho appellant in the proposed appeal are 
not material. 139 I.C. 54 — 35 L.W. 20 j 
=1932 M. 46. [See also Notes under 
Letters Patent, Cl. (15).] It does not 
mean the same thing as “final order ’ re- 
ferred to in section 109 (a). 49 C. 967 
(48 I. A. 31; 23 A. 227; 21 C.L.J. 281, 
Ref.) As to the meaning of the words 
“final order”, see 1933 P.C. 58=64 M.L. 
J. 307 (P.C. ) . The word “order” refer- 
red to in section 109 (c) is intended to ho 
not merely a final order but it is wide enough 
to include an interlocutory order. 49 C. 
967. Section 109 should be read subject 
to tho special jurisdiction conferred by 
section 12 of the Oudh Courts Act. 134 I. 
C. 1017=8 O.W.N. 1207. See also 66 
I. A. 160=14 Luck. 252=1939 P.C. 122= 
(1939) 2 M.L. J. 181 (P.C.). There is a 
vast difference between an order made or a 
judgment passed on the appellate side of 
a Court and tho final order passed on 
appeal. Tho latter may bo included in tho 
former but the former is necessarily not tho 
same as the latter. 15 Pat. 659=17 P. 
L.T. 760=1936 P. 465. As to the mean- 
ing of the words “Any other Court of final 
appellate jurisdiction”, see 46 L.W. 416 
=1937 Mad. 930. Orders passed not on 
appeal, but in exercise of the power of 
superintendence vested in a Court are not 
appealable under this section. 183 I.C. 

169=1939 Pesh. 26. An order made in 
revision under section 115, is not an order 


lies under the Letters Patent does not pre- 
clude an appeal to the Privy Council. 7 
B.L.R. 730. Consent decree is not appeal- 
able to His Majesty in Council. 5 Pat.L. 
J. 383. The certificate cannot be refused 
on the ground that no appeal lies against 
a judgment pronounced in accordance with 
an award and a decree following it. Sell. 
II, para. 21 (2) of tho Code does not 
affect appeals to the Privy Council. 15 
I.C. 2=15 O.C. 55. No appeal lies to 
the Privy Council against an order of the 
Calcutta High Court dismissing a Munsif 
under Cl. (2) of section 26 of Bengal 
Regulation V of 1831. 13 M.I.A. 343; 

also against an order cancelling a notifica- 
tion under which a person is admitted as a 
vakil. 6 A. 163. In ordinary circum- 
stances, an appeal which pr'ina. facie falls 
under section 109 (a) cannot be converted 
into ono under section 109 (c), merely be- 
cause it fails to reach the money value re- 
quired by section 110. It may be that in 
special cases the High Court may be able 
to certify under O. 45, R. 3, appeals from 
its own final decision which arc of value 
less than Rs. 10,000, but such exceptional 
procedure can only be justified by excep- 
tional circumstances. 10 O.W.N. 953= 
1933 O. 394 (2). 

“Decision.” — The word “decision” in 
section 109 (a) means merely the decision 
of the suit by tho Court and not judgment. 
Henco in order to affirm the decision of the 
Court below within the meaning of section 
109 (a) it is sufficient for the appellate 


made on appeal though it might have been 
made on the appellate side of the Court 
and hence High Court has no jurisdiction 
to give leave to appeal to His Majesty in 
Privy Council under section 109 (a). 

(Ibid.) As a general rule, leave ought not 
to be given in tho ease of interlocutory 
orders. 2 A. 65; 23 A. 220 (P.C.); 25 


Court to affirm the decree. It need not 
also affirm the grounds of fact upon which 
the judgment was passed. [25 A. 109 
(P.C.), Foil.] 14 L. 609=144 I.C. 18 
=34 P.L.R. 946=1933 L. 690. 

Sec. 109 (b ) . — An appeal lies' to His 
Majesty in Council from an order of tho 
High Court refusing to issue a writ of 


A. 629. Sec also 144 I.C. 916=35 Bom. 
L.R . 458=1933 B. 260; 130 I.C. 102; 8 

B. 548; 6 B. 260. The words “any de- 
cree or order” in section 109 (c) do not 
mean any decree or order other than tho 
decreo or final order passed on appeal by 
High Court or by any other Court of final 
appellate jurisdiction. 54 I.C. 828=6 O. 
L.J. 664. How far decision in scheme 
suit is appealable to Privy Council, see 
1925 P.C. 155=87 I.C. 313=49 M.L.J. 
25 (P.C.). Appeal where High Court on 
appeal reverses tho decision of the Court 
below, see 49 C. 560=43 M.L.J. 41=49 
I. A. 108 (P.C.). Leave to appeal will 
not be granted upon a mere question of 
practice, e.p., an order for inspection. 9 
Bom.H.C.R. 398. The fact that appeal 


certiorari to the Board of Revenue in pro- 
ceedings under Ch. XI of tho Madras 
Estates Land Act enhancing the rents of 
certain villages. Such an order is one 
passed in the exercise of original Civil 
jurisdiction falling under section 109 (&), 
C . P . Code . I. L.R. (1938) Mad. 816= 
A.I.R. 1938 Mad. 722= (1938) 2 M.L.J. 
154. 

“Final order” — What is. — Final order 
— Suit dismissed on preliminary point — - 
Order of remand is final order. 62 I.C. 
776=25 C.W.N. 896. See also 1933 L. 
82. An order is final only if it finally dis- 
poses of tho rights of tho parties and as 
an order refusing n stay would not finally 
dispose of those rights, but leave them to 
be determined by the Court in tho ordinary 
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way, it was not final. 47 I A 1°4=24 
C.W.N. 721=30 M.L.J. 27 (P.C.) 

Order rejecting application to sue ns pau- 
per is not final. 88 I.C. 575=1025 O. 
548; G P. 07=100 I.C. 880=1027 P. 175; 
323 I.C. 231. Order refusing to record 
compromise is not final. 20 C W N 83° 
=80 I.C. 04=1025 C. 857. Order of 
High Court dismissing petition for adjudi- 
cation of debtor is final order. 12 R. 355 
= 1034 R. 202. See „ho 1037 Mad. 030 
(Order of District Judge on appeal from 
Subordinate Judge under section 75 Pro- 
vincial Insolvency Act). An order refus- 
ing to admit an appeal and an order dis- 
missing an application for review of that 
order are both final orders within the mean- 
ing of S. 100 («). 1036 R.D. 120. As to 
order dismissing application for restoration 
of appeal dismissed for default, see 145 1 
C. 534=1033 A.L..T. 255=1033 A. 453. 
See also 1038 O.W.N. 231=1038 Oudh 
107. As to order dismissing appeal 
as having abated, sec 14 L. 000=144 I.C. 
18 = 1034 Tv. 000. See also 1037 A.L.J. 790 
=1037 All. 500 (appeal dismissed for want 
of prosecution under O. 41, r. 10); order 
of remand under O. 41, r. 23 if final order, 
•srr 1038 Rnng.L.R. 330=1038 Rang. 333. 
Sec also 1030 O.W.N. 050=1030 Ou«l li 22; 
40 L.W. 713 = 1030 Mad. 007= (1039) 2 
M.L.J. 40; 14 Luck. 075. A final order 
means an order which finally decides any 

. issue i ii (lie c:\so in res- 
pcct of the rights of the parties. 10 J 

£\u 3 ?t = 1 « C L J * r, ° 7 ; 13 C.L.J. 00=15 
O W N. 848; 132 I.C. 211 = 1031 L. 550. 

It is used in its ordinary sense and there- 
fore means an order which puts an end to 
tho litigation botwocm the parties, 
or at all events disposes so substantially of 
the matters in issue between them as to 
leave merely subordinate or ancillary mat- 
tors for decision . 24 Bom.L.R. 025=47 

Jnoo 1 Srr aUo 1038 Kang.L.R. 330= 

1038 Rang. 333; 1 A.L.J. 20; 28 I C 


is “final” 


f C ‘V- 281. An order,, 

,f , //-‘ . , rnmi ° 3 the rights of the parties, 
and “interlocutory” if it relates to a matter 
of procedure only. 1031 N. 24=130 I.C. 
102—2/ N.L.R. 172. (Case-law discussed.) 
The decision 0 f the High Court on the 
point of limitation remanding the suit for 
decision on the other essential or cardinal 
points in the case is not a final order but 
an lnterlocutary order against which no 
appeal lies under section 100 (r ) . 14.1 i 

C. 916=35 Bom.L.R. 458=1933 B. 200. 

i ° f ftpP ? al from -l^gmcnt of 

W S r °" ‘L 10 ° ri K'nal Si.lo is l, : ,rr<-d 

} limitation, if final order. 1927 It 
See also 35 Bom.L.R. 458. 

Orders which are not finad— No appeal 


j.ii.s . -Order granting review is not final 
order disposing of the case. 54 A. 401 — 

. 14, ‘ X \ ( ' 110= ; 1932 A L J ‘ 235=1032 A. 
3 IS. An odor by the High Court refusing 
the stay of execution under O. 41, R. 15 
IS not a final order passed on appeal. 10 

I. C. 444=13 C.L.J. 081. So also order 
ret using to appoint a receiver. 12 P. 793 

p 14 on-> I,C ; 457=14 Hat .L.T. 302=1933 

1 . -0.,. Order excusing delay in filing 
appeal under section 5, Limitation Act is 
not a final order. 00 I.C. 723. Order 
refusing to stay proceedings under section 9 
"I the Arbitration Act is not appealable. 
V ol A \ 124=24 C.W.N. 721=30 M.L. 

J. -/ (P. C.). There is no appeal from a 

non -existent suit. See 89 I.C. 185=1926 
IM . 1/4. An order remanding a suit to 
the original Court for disposal on the merits 
is not a decree or final order. 42 L.W. 
5C8=1935 M.W.N. 700=60 M.L.J. 497.’ 
Aor an order of the High Court remanding 
an execution proceeding for re-decision. 38 
I -L.]{. 112. Nor an order of an appcl- 
late Court under O. 41, R. 25 remitting an 
JSSUO trial Court whether a certain 

party rebutted tho presumption as to tho 
applicability of a family custom. 100 T. 

C. 811 = 1030 O.W.N. 218=1030 O. 205; 
10. .0 P.W.N. 341 = 1030 Pat. 504 (Order 
mi application under O. 14, R. 2 and O. 
!•», R. 3 for disposal of certain issues as 
preliminary issues not fit case for appeal 
to Privy Council). The High Court in an 
appeal decided that a document which was 
not admitted in evidence by the lower Court 
was admissible and provable, but did not 
determine the legal effect of the document. 

'1 he case was remanded to the trial Court 
directing the document to ho admitted in 
evidence and leaving tho lower Court un- 
fettered discretion. Held, that the order 
was not in any sense a “final order”. 154 
T.C. 042=1035 L. 458. An order of re- 
mand made by the High Court which decid- 
ed only ono issue out of several raised in 
the first Court is not a “final order. ” 14 

A.L.J. 50=38 A. 150. See also GO I.C. 
522=2 L. 100; 40 I.C. 922; 132 I.C. 211 

— 1031 L. 550; 37 O.W.N. 405=1033 P. 

C. 58=04 M.L.J. 307 (P.C.); 10 R. 335 

— 1 40 I.C. 420=1032 R. 137; 10 R. 440 
= 1032 R. 180. It is final if it decides a 
cardinal point in the suit. 1 A.L.J. 26; 
1025 R. 147. Sec also 27 N.L.R. 1 72= 

130 I.C. 102=:1931 N. 24 (Cnsc-lnw, dis- 
cussed). 10 R. 409=1932 R. 180; 10 R. 
335=140 I.C. 420=1032 It. 137; 23 A . L . 

J. 12=47 A. 335. An order of remand 
can bo nppenlod against to His Majesty in 
Council provided the ordor decides a cardi- 
nal point in tho case. 3 Pnt.L.J. 330. 

See also 33 A. 391=0 I.C. 032=8 A.L.J. 

192. (10 M.I.A. 340; 8 B. 548; 17 A. 


S. 109] 


The Code of Civil Procedure (V of 1908) . 


633 


NOTES. 

112; 23 A. 220, Cons.)] 48 I.C. 132=1018 
M.W.N. 844; 33 I.C. 75G; 43 I.C. 290 
=19 O.C. 3G; 38 M. 509=26 M.L.J. 96. 
The order of remand is not a decree, and 
an appeal would lie only if it amounts to a 
final order. The main test as to the finality 
of the order of remand is whether it finally 
decides the rights of the parties, and the 
decision can never bo challenged again. In 
order to have finality it is not sufficient 
that a question of jurisdiction of the Court 
to entertain the suit has been decided. The 
finality must be a finality in relation to the 
suit itself, and if the suit is still a live 
suit in which the rights ofthe parties have 
still to be determined, there is yet no final 
order. An order of remand under which 
an order of Revenue Court returning the 
plaint for presentation to the Civil Court 
is sot aside does not dispose of the rights 
of the parties, and therefore is not final. 
56 A. 277=1934 A.L.J. 219=1934 A. 58. 
Sec also 145 I.C. 131=1933 L. 82 (Order 
of remand in insolvency proceedings) . An 
order of remand to original Court for trial 
on the merits though it decides an important 
and a vital issue in the case does not finally 
dispose of the rights of tlio parties; on the 
contrary, it leaves the suit alive and pro- 
vides for its trial on tho merits in the ordi- 
nary way. It is not therefore a final order 
and is not appealable. (Test of finality 
laid down). GO I. A. 7G=11 R. 58=65 
M.L.J. 307 (P.C.) See also 1941 A.W. 
R. (II. C. 219=1941 A.W.R. (Rev.) 585. 
Scheme suit under section 92 — Trial Court 
finding temple to be private and dismissing 
suit — High Court on appeal finding temple 
to be public and remanding suit — High Court’s 
order is not final adjudication. 116 I.C. 300=^ 
1929 M. 308. An order of. the High Court 
remanding a case for trial with tho direc- 
tion that a person should be sued as a resi- 
duary legatee is not a decree or order within 
the Code. 46 I.C. 681=22 C.W.N. 640. 
Nor an order setting asido a compromise de- 
creo for certain technical defects/ and direct- 
ing the Judge to re hear tho application for 
recording the compromise. 6 P. 282=1927 
P. 363; 1940 A. 38=1939 A.L.J. 919 (Order 
superseding arbitration. Nor an order of tho 
High Court deciding that a certain person 
should bo allowed to sue as a pauper. 8 C.YV, 
N. 296. An order refusing leave to appeal 
in forma pauperis is not a final order and 
so not appealablo to Privy Council. 10 R. 
504=1932 R. 192. Also an order refusing 
to admit an appeal presented after the 
prescribed period. 9 Bom.L.R. 566. An 
order of tho High Court directing execution 
to proceed is not a final order. 1 C.L.R. 
354; 4 Pat.L.J. 461. No appeal lies 
against an order appointing or refusing 
tho appointment of a Receiver. 22 C. 
928; 10 I.C. 439=13 C.L.J. 507; 6 Pat. 
L.T. 119=1925 P. 173. An order refus- 

C. C. M.-80 


ing to extend time for deposit of court-foes 
in an appeal is not a final order under sec- 
tion 109, C.P.Codo and hence not appeal- 
able . 50 I.C. 79=17 A.L.J. 443. A 

High Court’s order refusing to entertain an 
application for restoring an appeal which 
was dismissed for default, is not appealable 
to His Majesty in Council. 37 I.C. 832. 
No appeal lies from an order dismissing an 
appeal in default of tho appellant's/ com- 
pliance with the rules of the Court as to 
tho composition of tho paper book in tho 
case. 2 Pat. L.T. 112=5 Pat.L.J. 719. 
Where a decree has been made directing 
accounts to bo taken, leave to appeal must 
be given. 15 B. 155 (P.C.). Temporary 
injunction — Refusal to issue, not final order. 
28 I.C. 569=21 C.L.J. 281. An order 
rejecting an application for review is not 
an order appealable under section 

109 (a). 22 I.C. 259=16 O. C. 264. 

An order which only determines the compe- 
tency of an incorporated body as a judicial 
person to apply for probato but does not 
determine whether it would be entitled to 
a grant of it if it applies is not final. 60 
I.C. 208=23 O.C. 34. Probate proceed- 
ings, appeal in. See 1925 P. 712. Order 
under section 8 of the Presidency Towns 
Insolvency Act, if appealable to Privy 
Council. * See 22 L.W. 362=1925 M. 243. 
Where in pursuance of the direction of tho 
Privy Council tho High Court asked the 
Commissioner to take accounts and passed 
a decree in accordance with his report, tho 
decree is not one passed in any proceeding 
taken by the parties in order to review or 
modify the decision of an inferior Court. 
No appeal lies to Privy Council from such 
a decree. 65 B. 785=33 Bom.L.R. 1476. 

Cases where appeal lies — Final Order. 
— Order of High Court in revision revers- 
ing order, granting leave to sue in forma 
pauperis is a final order — Appeal to Privy 
Council lice. 13 C.L.J. 688=15 C.W.N. 
879. “Final order passed on appeal ” may 
include an order directing dismissal of 
appeal on appellant’s failure to furnish 
security for costs. 54 A. 390=1932 A. 
312=1932 A.L.J. 254. An order passed 
on appeal by a High Court, determining a 
question mentioned in section 47, is a final 
decree. 3 A. 633 (F.B.). A decision on 
a question relating to execution, discharge 
or satisfaction of a decree is a decree pro- 
vided the judgment conclusively determines 
tho rights of tho parties. 3 P.L.J. 339. 
Order of High Court allowing appeal from 
order refusing to set aside ex parte decree 
and ordering de novo trial is final and is 
appealablo to High Court. 1932 A.L.J. 
338. An order of the High Court on ap- 
peal sotting aside or refusing to set aside 
a sale in execution is a final order and is 
appealablo to tho Privy Council. 40 C. 635 
=40 I. A. 140=25 M.L.J. 140 (P.C). 

Order for a personal decree in mortgage 
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suit is final order— Appeal to Privy Council 
lies. 21 A.L.J. 086=45 A. 741. Final 
decree or order — Decision tlmt suit is not 
barred by ns judicata. 54 I.C. 504=18 
A.L.J. 83. Order passed by the High 
Uourt. upon an appeal made to it under 
section 86 of the Proh. nn«l Admn. Act, if 
final. 12 Bur.L.T. 87=51 I.C. 596. (40 
C. 21, Rol.) An order which deprives a 
party of the benefit of a final decree and 
directs the suits against l,i m to l>e tried 
again is final order and an appeal lies lo 
the Privy Council. 28 I.C. 567=21 C.L. 
•T • 2/9. An order of the High Court set- 
ting aside an order of the Subordinate 
Court, dismissing a partition suit for de- 
fault after preliminary decree has been 
passed is a final order. 2 Pat.L.T. 155 
=60 I.C. 479=6 Pat.L.J. 116. 

Certificate as to fitness—" Fit Case" 
— The meaning of the expression ‘fit ono 
for appeal’ in section 109 (c), is that the 
question should he either of great general 
importance to the public at large or great 
private importance to the particular litigant 
and the matter is not measurable in money. 
As it. could not be said that a refusal to 
stay a criminal complaint would be a matter 
of great private importance to the particu- 
lar accused, leave to appeal to Privy C 0 un- 
cil against such refusal cannot be granted. 
1941 O.W.N. 455=1941 A.W.R. (H.C.) 
120. Tnterlocutary orders are within the 
ambit of cl. ( C ). 31 C.W.N. 540=103 

T.f’ : 561 = 1927 C. 481; 171 I.C. 630= 
1937 Sind 217. Where substantial rights 
are in no wav affected by an order, there 
is pnma farir no reason for granting a 
certificate that the case is a fit one for 
appeal to Mis Majesty in Council. 42 L. 
M. 568=69 M.L.J. 497. A case could 
be certified to be a fit one for appeal to 
His Majesty in Council under Cl. ( r) of 
section 109, only when it is of considerable 
importance and the principle when finally 
decided by their Lordships of the Privy 
( ouncil would be of benefit not only to tin* 
people who were directly involved ' in the 
litigation but to tin* public at large. 1939 
A.W.R. (C.C.) 92=1939 O.W.N. 659= 
A I R. 1939 Oud h 224. Cl . (r) of sec- 
tion 109, applies even to interlocutory orders 
and in appropriate cases Mich orders can be 
made the subject of an appeal to His 
Majesty in Council. But before leave 
could be granted in such cases, the Court 
must bo satisfied that the case is otherwise 
a fit one for appeal to His Mnjestv in 
Council. The discretion vested by (3 (r) 
of section 109 on the High Court 'is to be 
sparingly exorcised and a enso cannot bo 
certified as a fit one for nppenl on the mere 
ground that it raises a substantial 
question of law. It lms invariably to bo 
seen whether the permission to appeal is or 
is not calculated to unduly delay the dis- 


posal of the Substantive dispute between 
the parties on the merits. 1939 A L .T 
919=1940 All. 38. Leave to appeal to 
His Majesty in Council cannot be given 
when that leave is asked for for the purpose 
of raising for the first time a question which 
was not raised at any time while the litiga- 
tion was pending, either in the trial Court 
or the High Court. Such an application 
would be an abuse which should not be en- 
couraged. 52 L.W. 463= A . I . R . 1940 

Mad. 810= (1940) 2 M.L.J. 433. A 
certificate granted under section 109 ( c ) 
must show on its face that the discretion 
conferred by that section has in fact been 
exercised . 44 M. 243=48 I. A. 31=40 M. 

L.J. 229 (P.C.). Sec also 64 I.C. 959 
— 2.! Bom.L.R. 1132. The special power 
of certifying a case to be a fit one for ap- 
peal has been conferred on the High Court 
to meet particularly hard cases and that on 
swell a special certificate having been given 
the appeal to His Majesty in Council be- 
comes competent. 147 I.C. 1067=1934 
A.L..1. 1166=1934 A. 198. Section 109 
( •') is intended to meet special cases such 
for example as those in which the point in 
dispute is not measurable by money though it 
may be of great public or private importance. 
144 I.C 916=35 Bom.L.R. 458=1933 B. 260; 
35 P.L.R. 546 = 152 I.C. 684=1934 Lab. 
515; 42 L.W. 568=69 M.L.J. 497; 44 M. 
293 (P.C.) The fact that a Full Bench 
decision of one High Court differs from a 
<1 'vision of a Full Bench of another High 
Court is not in itself sufficient ground 
♦ o make a case a fit. one for ap- 
peal to the Privy Council under the 
provisions of section 109 (c) . 171 T.C. 
6.30= A. I. R. 1937 Sind 217. In deciding 
whether a certificate of fitness should be 
granted it is not enough to find flint the 
order sought to be appealed against involves 
a substantial question of law. The tests 
usually applied to determine fitness are 
whether the point involved is of great pub- 
lic or private importance, nnd whether that 
litigation is not made oppressively expensivo 
and the elucidation of the real issues in 
the case by a trial of the suit is not unduly 
postponed or delayed. 1934 P. 564. Sco 
also 56 A. 277=1934 A.L.J. 219=1934 A. 
68; 15 P. 659=17 Pat.L.T. 760=1936 rat. 
465; 157 I.C. 614=19.35 A.L.J. 233=1935 
A. 424; 15 Luck. 716; 1941 O.W.N. 130= 
1941 Oud It 245; 1941 O.W.N. 455=1. L.R. 
1941 A. 364=1941 A. 211. In a suit to 
amend n schenio for. the management of the 
Nursapuri mosque osly item in teh amended 
sehemo which was the subject of dispute 
was tho meaning of the term "Nursapuri 
as used therein. It was held that the dis- 
pute involves the determination of tho rights 
of a large body of persons in connection 
with tho management of tho mosque and 
deeply affects the religious sentiments, 
rights nnd privileges of a Inrgc body or 
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Mahomedans an.l in the circumstances, the 
question that falls for determination in the 
litigation brings it within section 1< . (o)» 

C . P . Code, and therefore a certificate grant- 
ing leave to appeal to His Majesty in 
Council ought to bo granted. 13 K. 1-^ 
=1935 R. 113. The form of ritual in an 
important public temple in the country is a 
matter of both public and private import- 
ance falling within section 109 (c), and 

when the case relates to religious ntes and 
ceremonies at a temple of national import- 
ance and raises disputes between two reli- 
gious sects of a community regarding the 
conduct and form of worship at the temple, 
the questions at issue are in themselves of 
great public importance, so as to justify 
grant of a certificate under section 109 
(c) permitting an appeal to His Majesty in 
Council. 50 L.W. 252= A. I. R. 1939 Mad. 
847= (1939) 2 M.L.J. 378. The question 
whether the words ‘ any accession is mode 
to the mortgaged property’ in section 70 
T.P.Act, mean any accession made to the 
mortgaged property by the mortgagor or 
his representatives in title or any accession 
to the mortgaged property by whomsoever 
made, is a question of great public import- 
ance having regard to the existing law in 
India and the large number of cases which 
must be affected by it. 14 R. 80=1930 
R. 05. Every question of law is not a 
substantial question of law. When tho 
question has been well settled it is not a 
substantial question of importance fit to l»o 
taken on appeal to TIis Majesty in Coined . 
42 L.W. 508=09 M.L.J. 497. Discretion 
to bo used in granting certificate is a judi- 
cial discretion. 10 I.C. 439=14 C.L.J. 
507. Merc questions of law are not suffi- 
cient. 21 I.C. 783=15 Bom.L.R. 1021. 
Even if they be of some difficulty, see 132 

I. C. 290=1931 M. 042. There must be 
questions of public or private importance 
or precedents covering numerous other 
cases. 21 I.C. 783; 31 C.W.N. 540= 
103 I.C. 501=1927 C. 481; 45 M.L.J. 
514=1924 M. 231; 21 I.C. 738; 43 M.L. 

J. 728; 1923 M. 125; 23 I.C. 739; 24 I. 
C. 020; G1 I.C. 131. See also 1 Pat.L. 
T. 239=50 I.C. 015; 0 Pat.L. J. 125; 
1934 A.L.J. 1100=147 I.C. 1007=1934 
A. 198. Under section 109 (c), a case 
can be certified to be a fit one for appeal 
to Ilis Majesty in Council only when it is 
of considerable importance and the princi- 
ple when finally decided by their LordRhips 
of tho Privy Councit would be of benefit 
not only to the people who arc directly in- 
volved in the litigation but also to tho 
public at large. A suit in which the ques- 
tions for decision are whether the building 
in dispute is a public mosque or a private 
place of worship and whether the defend- 
ants have established adverse possession of the 
mosque, cannot bo brought with the scope of 


the above principles. 1940 O.W.N. 032 
=:\ I R. 1940 Oudh 378. Sec also 1941 U. 
W.N. 130=1941 O. A . 135. In an eject- 
ment suit, the question whether a tribal 
Chief residing within British territory is * 
Ruling Chief within the provisions of sec- 
tions 84 to 87, C.P .Code, is not a matter 
of such private or public importance either 
to himself or to tho public generally or any 
class or section of the public that a certi- 
ficate of fitness for appeal to the I my 
Council can be given within the provisions 
of section 109 (c). 171 I.C. 030— A . I. 

■r 1937 Sind 217. When tho Court certi- 
fies tho case as fit for appeal, it is clearly 
intended to meet special cases such, for 
example, as thoso in which the point m dis- 
puto is not measureable by money, thong 1 
it may bo of great public or private import- 
ance/ To certify that a case is of that 
kind, though it is left entirely in the discre- 
tion of the Court, is a judicial process which 
could not be performed without special 

exercise of that discretion evinced by tho 
fitting certificate. Leave therefore under 

section 109 (c) is not to be granted as a 
matter of course but tho applicant has to 
prove that his case is a fit one for appeal 
to Ilis Majesty in Privy Council. 107 I. 
C. 006= A . I . R . 1937 All. 167. Conditions 
for grant of certificate. 40 I.C. 680 — 33 
M L J. 481. For case of order of remand, 
see 71 I.C. 339=10 O.L.J. 289. When 
leave was granted to defendants to appeal 
to P.O., it would be proper to grant leave 
to plaintiff also to appeal against an ad- 
verse finding involving a question of law. 
62 C. 992. Where two Judges have arriv- 
ed at diametrically opposite conclusions on 
vital points leave can be granted. 54 T.C. 
828=6 O.L.J. 604. The fact that differ- 
ent. High Courts in India have held diver- 
gent views in respect of matters similar to 
thoso before the Court is in itself no reason 
for certifying the case as one fit for appeal. 
1936 P. 194. Valuation of suit above 
Rs. 10,000 — Appeal valued at less than 
Rs. 10,000 — Leave — Question of law. 

I.C. 450. Where the order of the Board 
of Revenue decides a question as to whether 
the decision of a special judge ns to pro- 
prietary rights should be accepted or whe- 
ther it should be overruled by a further in- 
quiry by the Collector, it is not a matter of 
such public importance as would justify a 
reference to the Privy Council. 1941 R.D. 
792. As to valuation of property for pun- 
pose of appeal to P.C. See 1937 R.D. 
198. Where two appeals arising out of 
the same suit were disposed of by the High 
Court by ono judgment proceeding on one 
ground common to all the appellants, and 
the valuation of one of the appeals was 
above Rs. 10,000 while that of the other 
was less than Rs. 10,000. Held, that as 
the point involved in both tho appeals was 
a common one, a certificate of fitness can 
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b« grantid in the latter ease under section 
100 ( r ). 1936 A.W.R. 883=1936 A.L.J. 

1023=1936 A. 832. In ordinary circum- 
stances an appeal which prima facie falls 
under section 109(a) cannot be converted into 
one under section 109 (c) of the code merely 
because it fails fo reach the money value 
required by section 110. 6 O.W.N. 211 = 

1929 C). 243 . 

Legal Practitioners. — Order of High 
Court refusing to enrol a Irani practitioner 
is one under its disciplinary jurisdiction and 
administrative powers and is not a tit case 
for appeal to Privy Council. 1 P. 500. 
But see also 1032 A.L.J. 861 (where an 
advocate has been ordered to be suspended 
from practice, High Court can grant leave 
to appeal to Privy Council). Tn the caso 
of an advocate the High Court found that 
not only was the filing of fee certificate 
contrary to the rules framed by the High 
Court but that he acted in bad faith 
in filing it. The point raised was that 
there was some contradiction in the 
two sub sections of the rule at the time 
when the advocate had got his form of cer- 
tificate printed, which contradictions had 
been lately removed by amendment, that 
there was latitude allowed to him inasmuch 
as it was provided that the certificate shall 
be s-o far as it is possible in the form pres- 
cribed and that in filing a certificate he had 
made it clear in it that he had not received 
the amount in cash but had accepted a 
promissory note in lieu of the fee. 7/cfi/, 
that this was a case which should be certi- 
fied as a fit one for appeal to the Privy 
Council under section 100 ( r ), C.P.Code, 
or at any rate under Cl. .'{0. Letters Patent. 

4 A.W.R. 1129=1931 A. 808. In an 
application by a pleader for leave to appeal 
to the Privy Council from an order suspend- 
ing him from practice for being punished 
for contempt of Court committed personally, 
hriif, that the Allahabad High Court can 
grant leave either under section 100 (r). 
C.P.Code, or section 30, Letters Patent. 
55 A. 246=145 I.C. 853=1933 A.L.J. 

2 "3 — 1933 A. 225. It is the practice of 
the Allahabad High Court to treat orders 
striking off names of pleaders from the 
roll of the pleaders as falling under section 
109 (e), C.P.Code. But leave under sec- 
tion 109 (c) cannot be granted ns a matter 
of course and the applicant has to satisfy 
the High Court that the case is otherwise a 
fit one for appeal to His Majesty in Coun- 
cil. Where some points of law are raised 
in tho enso a certificate can bo granted 
under section 100 (o ) . 1936 A.L.J. 1272 

1037 A. 167. The High Court has got 
power, under section 109 (c), C.P.Code, or 
under Cl . 30, Letters Pntent, to grant leave 
to appeal to Privy Council against an order 
passed by a Bench, suspending an advocate 
from practice, under cl. 8 of tho Letters 


Patent and the Bar Councils Act 1926 
150 I.C. 699=1 934 A.L.J. 722.’ Quo s . 

ion ot construction of agreement may bo 
n fit case 45 M.L.J. 514=1924 M. 231. 
Tit. case — Certificate conclusive. See 45 
f 75=43 M.L.J. 323=1022 P.C 257 
(P. C.). A committal for a finding of 
contempt for breach of an injunction is not 
criminal in its nature and is properly dealt 
with under the C.P.Code. Hence in such 
a case a certificate to appeal granted under 
section 100 to person inhibited by such 
injunction is quite valid. Quaere— Whether 
a contempt committed not by any person 
inhibited by injunction for breach of that 
injunction but by a person said to have 
aided and abetted a person so inhibited in 
breaking the injunction is of such a crimi- 

r, a l T Ut rn r ° as ‘ to P revent nn appeal. 10 
I at L. 1 . 8.)7 — 17 Pat. 770=A.I.R 1938 

P.C. 205 (P.C.). 

Cn* appeal . Meaning — Order refusing 
to admit appeal as time barred is order “on 
appear’. 42 T.C. 803=131 P.L.R. 1017; 

O.L.J. 128 (order refus- 
ing an application under section 5, Limita- 
tion Act). 

Substantial Question of Law— A 
substantial question of law is one on which 
there may be a difference of opinion. The 
expression docs not mean ‘ important ' ques- 
tion ot law. Where what is complained of 
is the application of the law to the facts of 
the case the requirements of S. 110 arc not 
complied with. 132 T.C. 2. See also A. 
T.P. 1939 Mad. a 95= (1938) 2 M.L.J. 904 
(Question of jurisdiction). Where the 
principles of law on a particular point arc 
well settled and the only question is the ap- 
plication of these legal principles to a parti- 
cular set of facts, it cannot he said that a 
substantial question of law arises within the 
meaning of S. 110. 134 I.C. 790=1931 L. 

733 (2). (50 A. 208. Ref.) See also 14 

L. 609=144 I.C. 18=1933 L. 690. As to 
what arc substantial questions of law ren- 
dering a case fit for appeal to Privy Council, 
fee 44 M.L.T. 217=1923 M. 232; 1927 O. 

43. See also 1933 M. 22; 38 A. 188=33 
T.C. 345=14 A.L.J. 143. (Position of 
holder of succession certificate) ; 40 C. 685 
= 17 C.W.N. 752; 138 I.C. 630=9 O.W. 

N. 103=1932 O. 134 (Question whether the 
use of certain words in Urdu by the hus- 
band must he held to effect a divorce under 
the Mahomcdan Law in spite of the admit- 
ted fact that there was no intention to di- 
vorce on t he part of the husband, is a pro- 
position of law, hut not a substantial ques- 
tion of law). 1933 M. 221 (Construction 
of deed), 32 P.L.R. 860. (Question as to 
evidence not raised before the appellate 
Court cannot he the basis for grant of leave 
to appeal to Privv Council). (Competency 
of District Judge’ to dismiss insolvency ap- 
plication) ; 44 M.L.J. 424=1923 M. 602 
(Different suits involving substantial same 
question) ; 17 L.W. 445=72 I.C. 918=1923 

M. 443 (Question of land tenure and for- 
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feiture on alienation). Sec also 45 M. 394; 

26 A.L.J. 336=108 I.C. 238=1928 A. 220; 
43 M.L.J. 728=69 I.C. 385=1923 M. 125; 
138 I.C. 670=1932 A.L.J. 730 (Question 
whether certain proceedings are in the 
nature of arbitration or compromise). Sub- 
stantial question of law must be such that it 
may result in a precedent governing nume- 
rous other cases or decide a case of great 
public or private importance. See 54 
A. 431 = 141 I.C. 418 (Misconstruction of 
award and reference to arbitration) . See also 
54 A. 459. The question whether O. 1, r. 3, 
C. P. Code, can be so interpreted as to per- 
mit of joinder of causes of action not per- 
mitted under O. 2, r. 3, though one of law 
is not a substantial question of law, or a 
question of great public importance. So 
also the question of applying the law, O. 1, 
r. 3, to the facts of a particular case is not 
a substantial question of law of any import- 
ance. The questions relate only to such for- 
mal matters as the joinder of parties and 
causes of action. 46 L.W. 568=69 M.L. 
J. 497. High Courts in granting permission 
may impose conditions as to payment of 
costs. Sec 44 M.L.J. 217, supra. High 
Court in granting leave must also consider 
whether the subject-matter is above or be- 
low appealable value. See 2 L.W. 992=31 
I.C. 46. The question whether fraud of 
the mortgagor would vitiate registration 
and disentitle the mortgagee to enforce his 
mortgage was a substantial question of law 
and fit for appeal to the Privy Council. 18 
A.L.J. 137. 

Procedure. — Where there arc separate 
appeals, and a joint application for leave 
to appeal in both cases is filed, held, (1) 
that a joint application is not sustainable, 
(2) that it is not open to the party to file 
another application out of time, and (3) 
that he can, however, amend the application 
by confining the prayer for certificate for 
leave to appeal to one of the cases. 140 I. 
C. 70=1932 L. 441. The applicant is not 
entitled as of right to appeal from an order 
passed on the revisional side of the High 
Court. 147 I.C. 1067=1934 A.L.J. 1166= 
1934 A. 198. Advisability of the legislature 
conferring a power upon the High Court 
to impose a condition in a fit case requiring 
the appellant to Privy Council to bear the 
costs of the appeal irrespective of the result 
of the appeal, at the time of granting leave 
to appeal to the Privy Council (at any rate 
in cases falling under S. 66-A (2), Income- 
tax Act) suggested. 163 I.C. 275=1936 
S. 68. As to the correct frame of applica- 
tion for leave to appeal filed by one of the 
contributories of the wound up company, 
against the order of compulsory winding 


up, sec 165 I.C. 568=1936 L. 322 (F.B.). 

Secs. 109 and 110.— The effect of Ss. 109 
and 110 is to give a proposed appellant an 
appeal as of right in cases where the value 
of the subject-matter of the suit and of the 
appeal are over Rs. 10,000 and the decree 
appealed from is not one of affirmance. On 
the other hand, where the decree of the 
High Court is one of affirmance, there is 
no right of appeal unless the appeal involves 
some substantial question of law. A.I.R. 
1941 Pat. 269 (S.B.). It is difficult to re- 
gard Ss. 109 and 110, directed to prohibit 
an appeal being brought within a chief Court 
in like manner as a Letters Patent appeal 
is brought within a Chartered High Court. 
The two sections taken together seem rather 
to be intended to provide an appeal to His 
Majesty on the footing that no further ap- 
peal in India is provided. 66 I. A. 160= 
14 Luck. 252=43 C.W.N. 733= A. I. R. 
1939 P C. 122= ( 1939) 2 M.L.J. 181 (P. 
L.). Appeals from orders passed under 
S. 66 of the Income-tax Act cannot be regu- 
lated by Ss. 109 and 110, C. P. Code. 22 

wi p'aT: !> - w - N - 267=A - IR - 

and 112. — S. 109 is not onlv 
qualified by its opening words and by S. Ill 
but also by S. 112. It is plain from the 
terms of the Code that the Indian Legisla- 
ture was not claiming or proposing to ab- 
ridge or extend the prerogative. The dis- 
cretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the 
receiving of appeals and the prerogative is 
not wholly or finally concluded for either 

* C f] rovisi °ns of S. 109. 66 

I. A. 160=14 Luck. 252=43 C W N — 
(1939) 2 M.L.J. 181 (P.C .) . 

Sec 11 ° ; Scope of Section.— The Madras 
Civil Courts Act (III of 1873) does not con- 
trol the construction of this section. 15 M. 

7 <£•?•)• also 42 I.C. 966=1917 

I. 301 (Effect of N.W.F.P. and Assam 
Civil Courts Act, S. 21). Ss. 5 and 12 of 
lie Limitation Act do not apply to applica- 
tions under this section. 28 A. 391. The 
assent of the respondent to the issue of a 
certificate cannot give effect to it in the ab- 
sence of the conditions required to give the 
right of appeal. 23 A. 227 (P.C.). Ace 
32 C. 963. It must always be kept in view 
that no real mischief can arise from not al- 
lowing a very wide construction of S. 110 
because such cases, if worthy of being tried! 
by a higher tribunal, can always be dealt 
with under sub-S. (r) of S. 109 ( 52 C. 

650, (P. C.) F. ). Where the value of the 
subject-matter in dispute on appeal to Hi's 
Majesty in Council was not upwards of 
Rs. 10,000 but the value was shown to be 
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about Rs. 9750 and there were questions of 
law involved. Held, leave ought to he 
granted under S. 109, sub-S. (c). 178 I. 

C. 447=A.I.R. 1938 Rang. 415. 

“Decree or final order must involve." — 
These words refer to suits in existence and 
not to suits in gretnio fuluro. 24 A. 236 
(238). 

Concurrent Findings ok Fact. — No ap- 
peal lies to the Privy Council when there 
arc concurrent findings upon questions of 
fact and when upon such findings no ques- 
tion of law arises. 27 I. A. 166= 28 C. 1 
(P.C.) ; 25 B. 332=10 M.L. 1. 300 (P.C.) ; 
28 I. A. 11=23 A. 227 (P.C.). Sec also 
1927 M. 443=53 M.L. T. 375; 25 A.L.T. 
970; 1931 P.C. 68=61 M.L.J. 456 (P.C.). 

It cannot be said that whenever the appel- 
late Court varies the decision of the lower 
Court on any point then ifso facto S. 110 
comes into operation irrespective of the 
nature of the intended appeal. Where the 
findings are concurrent there must he a sub- 
stantial question of law to support an ap- 
plication for leave to appeal to Privv Coun- 
cil. 119 I.C. 771=31 Bom.L.R. 619=1929 

B. 359. 

Affirms the Decision. — The word “de- 
cision” means merely the decision of the 
suit by the Court. In order to “affirm the 
decision of the Court below" it is sufficient 
to affirm the decree ; it is not necessary to 
affirm the grounds of fact on which the 
judgment was passed. The appellate Court 
affirms the decision of the Court below al- 
though the reasons given by it arc not the 
same as those of the lower Court in respect 
of some matters of fact. 25 A. 109 (P. 

C. ) ; 30 C. 303 (P.C.); 20 A. 367; 20 B. 
699, 703; 23 A. 415 (P.C.); 20 A. 118; 
21 C. 523; 1 Bur.L.T. 2 15=1923 R. 55; 70 
T.C. 283=25 O.C. 277=1923 O. 49; 63 I. 
C. 292=24 O.C. 164 ; 23 M.L. I. 219=16 
I.C. 486; 31 C.W.N. 540=103 i.C. 561 = 
1927 C. 481. See also 146 I.C. 744=1933 
P. 703 (S.B.). In construing a decree as 
to whether it is one of affirmance or rever- 
sal or variation, one should look to the sub- 
stance of the decree and see what is the 
subject-matter of the appeal to the Privy 
Council. 117 I.C. 193=1929 P. 561. Where 
both the Judges of the High Court agree 
on the merits with the judgment of the 
Court below, but differ as between them- 
selves on a question of mere academic inter- 
est, leave should not on that ground be 
granted to appeal to His Majesty in Council. 
178 I.C. 203. Where there arc several de- 
cisions in respect of several subject-matters 
in the same suit, the decree embodying those 
decisions should not, by some fiction, be re- 
garded as one and entire. The right way of 
construing S. 110 is to read the words "de- 
cree or final order" in the third clause in 
conjunction with, and to treat them as re- 
lating to, the subject-matter mentioned in 
the first clause. 44 L.W. 533=1936 M. 
881=71 M.L.J. 580. A case where one 


Court has relied on the oral, and the other 
on the documentary evidence is within the 
rule. 30 C. 303 (P.C.). A decree of the 
High Court dismissing an appeal for want 
of prosecution is a decree affirming the de- 
cision of. the Court below. 20 A. 367. An 
order rejecting an appeal for failure to 
furnish security for costs is an order affirm- 
ing the decision of the Court below. 54 A. 
390=1932 A.L.T. 254=1932 A. 312. (5 I. 

C. 940, not foil.). Where the findings of 
fact of the Courts are in effect the same, the 
mere fact that the findings of the appellate 
Court do not in terms coincide with the 
findings of the original Court is immaterial. 
21 C. 525; 22 P.R. 1915=26 I.C. 402. 
See also 1925 P.C. 122=48 M.L.J. 611 
(P.C.). The question whether the judg- 
ment of the High Court is a judgment of 
affirmance or not does not depend upon 
whether the appellant is the plaintiff or de- 
fendant. It depends upon whether the 
judgment of the Court is one affirming the 
judgment of the lower Court. And this may 
clearly be seen by considering the position 
of the respondent. It is immaterial whe- 
ther the effect of the modification is in 
favour of the appellant or adds to his detri- 
ment. 144 I.C. 320=1933 P. 262. An 
appeal lies from the decree and not from the 
judgment which is only the expression of 
the Court for making that decree. Extend- 
ing period of grace in an appeal from a 
preliminary decree in a mortgage suit is 
not reversing the decree. 103 I.C. 703= 


1927 P. 379. 

“Affirming Judgment." — The expression 
‘the decision of the Court immediately be- 
low the Court passing such decree,” as used 
in S. 110 means the same as the expression 
"decree of the Court below,” and the word 
“decision” in the aforesaid expression means 
the decision of the trial Court taken as a 
whole. The true test for determining whe- 
ther the High Court’s decree affirms the 
decision of the lower Courts is whether the 
decision of the Court below as a whole has 
been affirmed by the High Court and not 
whether the decision on the point or points 
left in dispute have been affirmed by the High 
Court. Consequently, where the decree of 
[he High Court reverses in part the decision 
i>f the lower Court whilst maintaining _ it 
with regard to the remainder of the claim, 
the decree of the High Court cannot be 
%aid to affirm the decision of the Court be- 
low and therefore an appeal to His Majesty 
in Council is competent even on points of 
roncurrcncc between High Court and the 
ower Court without proving substantial 

lucstion o*f law. A. I. R. W1 P«‘- . ?. 69 
(S.B.). Where there is a judgment ot the 
High Court, affirming the judgment of the 
ower appellate Court, there is n » ■ »PP l ‘ al 
o Privy Council. 3\v 44 A. 299=20 A.L. 
r. 9=(* I.C. 916; 22 P.R. |915=26 I.C. 
102; 54 I.C. 400; 1937 Mad. 964=(1937 ) 2 
M.L.J. 543. Even if the decree of the 
High Court affirms the decree of the bubor 
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dinate Tudgc, where the appeal involves sub- 
stantial questions of law and the value of 
the subject-matter of the suit and of the 
appeal is above Rs. 10.000, the High Court 
is justified in granting leave to appeal 
to the Privy Council. 65 I. A. 182 — 

I. L. R. (1938) All. 601=40 Bom. L. 
R. 811=A.1.R. 1938 P.C. 165= 0 938) 2 

M. L.T. 11 (P.C. ) ; 9 R. 360=133 I. C. 
494=1931 R. 283. Appellate decree modi- 
fying trial Court decree— Modifications 
trivial — Decree is one of affirmance. 1929 

N. 85. Costs are a matter of discretion and 
a variation in this matter alone does, not 
affect the question of whether the judgment 
of the appellate Court is or is not one of 
affirmance. 146 l.C. 744=1933 P. 703 
(F.B.). When the appellate Court modi- 
fies the original decree upon a single point 
and that completely in the applicant’s favour 
so that he has no further grievance in that 
matter, he cannot, because of that modifica- 
tion, have a right to appeal to the King in 
Council on other points on which the Courts 
have concurred, without showing a substan- 
tial question of law. 38 C.W.N. 1174; 15 
P. 637=17 Pat.L.T. 602=1936 P. 553. 
But see 62 C. 175=39 C.W.N. 52=1935 C. 
250; 156 T.C. 10=1935 O.W.N. 947=1935 

O. 489; 1937 Mad. 964=(1937) 2 M.L.J. 
543. Where the appellate Court affirms the 
decree of the original Courts as regards the 
subject-matter without any variation, but 
only reverses an order as to compensatory 
costs made by the original Court, the decree 
in appeal affirms the decision of the Court 
below within the meaning of S. 110, C. P. 
Code, and there is no right of appeal to the 
Privy Council in such a case unless the ap- 
peal involves a substantial question of law. 
11 O.W.N. 1055=151 l.C. 307=1934 O. 
433. Where there was a modification in 


part, appeal to Privy Council must be con- 
fined to such part; appeal cannot be directed 
to such portion of the judgment as was 
affirmed by the High Court. 44 A. 200. 
See also 139 l.C. 54=35 L. W. 206=1932 
M. 46; 28 Nag.L.R. 142=140 l.C. 68= 
1932 N. 118; 43 A. 220=19 A.L.J. 3= 
64 l.C. 3; 31 C.W.N. 572=103 l.C. 65 
(2)i=1927 C. 543; 116 l.C. 541=1928 P. 
609, where extension of period for redemp- 
tion was held to be no modification. 106 
l.C. 243; 1939 A.L.J. 736=1939 All. 723 
(High Court on appeal increasing amount of 
compensation in land acquisition matter). 
Where the appellate decree affirms the de- 
cree of the lower Court in respect of all 
matters in dispute and modifies it only on a 
single point and that completely in favour 
of the applicant for leave to appeal upon 
the opposite party expressing his agreement 
that it should be so modified, the decree is 
one of affirmance, and the applicant cannot 
be granted leave to appeal to Privy Council 
in the absence of a substantial question of 


law. 18 Lab. 268= A. I. R. 1937 Lah. 712. 
It would he anomalous to grant leave to 
appeal to His Majesty in Council to an ap- 
plicant on matters in which a High Court 
lias concurred with the trial Court on the 
mere ground that on other matters High 
Court lias modified the decree of the trial 
Court but in favour of the applicant. 
A.I.R. 1937 Lah. 761. Where cross-ob- 
jections have been allowed and the decree 
of the first Court varied to that extent, it 
cannot be said to be an affirming judgment. 
1931 A.L.J. 968. also 1930 L. 554= 

123 l.C. 523. Where two separate cross- 
appeals are filed in the High Court, one on 
behalf of the plaintiff against the dismissal 
of his claim and the other by the defendant 
in respect of that part of the claim which 
was decreed, and the defendant’s appeal is 
allowed but the plaintiff’s appeal is dismis- 
sed, the plaintiff has no right of appeal - to 
His Majesty in Council as regards the de- 
cree dismissing his appeal. It does not 
follow that the decision in his appeal which 
is dismissed is not one of affirming simply 
because the cross-appeal by the defendant 
has been allowed and the adjudication 
varied so far as the matter in controversy 
'in that appeal is concerned. 155 l.C. 487 
= 1935 A.L.J. 352=1935 All. 374 (F.B.). 
Where there are several subject-matters 
comprised in the lower Court’s decree, each 
should be regarded separately for deciding 
whether the High Court’s decree is or is not 
an affirming decree under S. 110. A single de- 
cree may comprise several decisions, and each 
decision may relate to a distinct subject- 
matter. The decree embodying these seve- 
ral decisions in respect of different subject- 
matters cannot be regarded as one and en- 
tire. Consequently where the High Court 
reverses the decisions in respect of some, 
but affirms the decision in respect of others, 
the decree of the High Court is an affirming 
judgment and not a reversing one in respect 
of the subject-matters as to which the High 
Court affirms the decision of the lower 
Court. It cannot be held that because the 
decree has not been affirmed in its entirety, 
it cannot be regarded as an affirming decree 
on the ground that it is one and indivisible. 
47 L.W. 393= A. I. R. 1938 Mad. 631 = 
(1938) 1 M.L.J. 487. See also (1938) 1 
M.L.J. 492. Where two appeals are pre- 
ferred against the same decree one by the 
one party and the other by the other party, 
but one appeal is allowed and the other dis- 
missed, though one decree is issued in the 
cases, it is in essence a document containing 
two decrees and in effect there arc two de- 
crees. The decree in the appeal which is 
dismissed is a decree of affirmance within 
the meaning of S. 110. No leave can be 
granted unless there is a substantial ques- 
tion of law involved. 52 L.W. 509=1941 
Mad. 227= (1940) 2 M.L.J. 645. Quaere, 
— Whether the two claims, one to property 
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and the other to an account, are to be deem- 
ed two distinct subject-matters for the pur- 
pose of granting leave to appeal to the Privy 
Council under S. 110. A.I.R. 19.17 Mad'. 
904= (1937) 2 M.L.J. 543. Sec also 1938 
Mad. 598= (1938) 1 M.L.J. 492. Where 
the High Court on appeal enhances the 
amount decreed by the trial Court to the 
applicant for leave to appeal, the variation 
of the trial Court’s decree is no’doubt all in 
favour of the applicant, and he cannot have 
any appealable grievance against such varia- 
tion, but nonetheless, the decree of the High 
Court is not one of affirmance. The ap- 
plicant is. therefore, entitled to appeal to 
the Privy Council as of right without show- 
ing that some substantial question of law is 
involved . 40 P . L . R . 399= A . I . R. 1938 Lab 

830. 

The FOU.OW! no arf. affirminv. Judoments. 
— (1) Appeal dismissed for default. 29 I.C. 
469=13 A.L.J. 633. (20 A. 367. Foil.) 

(2) Appeal dismissed with a variation as to 
costs. 34 C.L.J. 299=66 I.C. 407=1922 
C. 316. See also 16 LAV. 262=192) M 
30; 51 C. 869=51 LA. 319 (P.C.); 114. 
I.C. 320. (3) Appeal dismissed for want 

of proper court-fees. 1 P.L.R. 1920=54 
I.C. 400; 1940 O.W.N. 616=1940 Oudh 
397; (4) Modification of lower Court de- 
cree with consent of appellant or his vakil 
66 I.C. 621=25 C.W.N. 775. (5) Ap- 

peal dismissed as time-barred. 23 M.L.l. 
219=16 I.C. 486. Partial variation of de- 
cree is not affirmance of judgment. 31 1. 

C. 272=1916 M.W.N. 122; 10 L. u88. So 
also where cross-objections are allowed. 
1931 A.L.J. 968. A person in 'contempt 
cannot be heard in prosecution of his own 
appeal, until he purges his contempt, and 
his appeal, as it is not proper to keep the 
other party before the Court for an indefi- 
nite period, i.c., till lie purges bis contempt, 
can be dismissed. A petition, therefore, for 
leave to appeal to Privy Council against 
such dismissal is not maintainable. 117 I. 

C- 724=1929 M. 672. Even in case of 
affirmance of judgments, if the subject-mat- 
ter is over Rs. 10,000 and there is a substan- 
tial question of law, an appeal lies to Privy 
Council as of right. 30 I.C. 372; 9 I.C. 
1040. (10 O.C. 65, Foil. ; 8 C.W.N. 294- 

62 P.W.R. 1908, not foil.); 89 I.C. 941. 

INTERJXKJUTORY ORDERS. — No question of 
appeal to Privy Council arises in eases of 
inter oeutory order 8 of High Court. 148 I.C. 
54=1934 L. 26. 

“Court immediately below.” — A single 
Judge of the High Court is a Court “immo- 
diatcly bdow” the Division Bench of the 
S urt unGer ' section 110. 32 P.L.R. 

‘ Whore a Bench of two or more judges 
has affirmed on a Letters Patent Appeal the 
judgment of a Judge of the High Court, 
sitting singly on tlio original side, the doci- 


r>77 = 


° f n thc S . in S 1( \. Judge is the decision 
the Court immediately below the Court 
passing the decree or final order within the 
meaning of section 110. In such a ease, a 
certificate of fitness for leave to appeal to 
His Majesty m Council can be granted only 
it t lio appeal involves some substantial ques- 
tion of law. 45 C.W.N. 1002. 

Substantial Question of Law.— As to 
he meaning of the words “substantial ques- 
tlon of toWf” sc c 45 C.L.J. 458 = 103 I.C 625 

, = ,! 9 “L C *. GIy; 17 C - 1J( M 18 C. 23; 18 
i ( • do I C. 1; 68 I.C. 690 = 1923 R. 

li;** 8=1024 I*. 271; 106 I.C. 531; 

1 J -i 0 Income Tax Rep. 260; l.L.R. (1038) 

1 Cal. 13; 1037 7 Pesh. 01; 1033 M 221. 
S'C alxo 148 I.C. 1202=11 OAV.N. 577 = 
10.I J 0 . 201. It is sufficient that there should 
nr a substantial question of law not of gene* 
ral importance but as between the parties. 
14 L . 000-144 I.C. 18=1033 L 000. Per 
Court ney-Tt ml, C.J .— In order that a point 
may be a substantial question of law with- 
in the meaning of section 110 it should bo 
such as to impress the High Court that it 
is debatable in view of the authorities or 
that, the authorities themselves may reqpire 
reconsideration. The mere fact that the 
Judges out of deference to the arguments 
exhibited patience in the hearing and care 
m the judgment does not establish that a 
point is substantial. Per Mahonud Noor, ,1. 

A question of law does not become “sub- 
stantial” simply because the Judges have 
stated and examined it in detail in order 
to show it has no substance. 146 I.C. 744 
= 1033 1*. 703 (S.B.). The existence of a 
point of law by itself doc? not give a right 
of appeal to the Privy Council under section 
lift. There must be a substantial question 
of law. The words “substantial question of 
law” do not mean a question of general im- 
portance but a substantial question of law 
as between the parties in the case. The 
question must be one in respect of which 
there mnv be a difference of opinion. 142 
I.C. 711=1933 M. 221: 147 I.C. 121 = 10 O. 
W.N. 879. Where tlio question sought to 
be agitated before His Majesty in Council 
have been the subject of consideration by 
the Courts in the Punjab for a period of 
over 7ft years and the Courts have uniform- 
ly arrived nt one decision on them nnd tho 

W 

predecessor-in-interest of tho petitioner was 
a party in several of the cases in which thoso 
questions arose nnd on tlio strength of those 
decisions titles have been created for n long 
time, no substantial question of law is in- 
volved in the appeal nor is tho enso otherwise 
fit for appeal to His Majesty in Council. .’.9 
P.L.R. 972 = A.I.R. 1937 Lah. 758. Where 
tlio legal principles governing the ease do not. 
admit of any doubt having been settled 
nuthoritntively by tho highest tribunal nnft 
tho real question is one of tho nppbention 
of these principles to the pnrHculnr fne s 
of the case, no “substantial question of law 
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arises, on which a certificate for appeal to 
ilia Majesty in Council can be granted, 165 
LC. 735. Where the legal principles such 
us were applied in the case are well defined 
a misapplication of such principles does not 
raise any substantial question of law. I.L. 

R. (1940) Nag. 29 = 1938 Nag. 482. Where 
the decision on a point is based on the clear 
language of a section of a statute in accord- 
ance with the view taken previously by seve- 
ral Benches of the High Court, it is hardly 
proper to treat the matter as involving a 
substantial question of law within the mean- 
ing of section 110. A.I.R-. 1938 Mad. 031 

(1938) 1 M.L.J. 487. In dealing with an 
application for leave to appeal to the Privy 
Council it ia not part of the duty of the 
Court to prejudge the case on the merits, 
but at the same time it is the duty of the 
Court to determine where a point of law 
arises for discussion on appeal to the Privy 
Council, whether there is any substance in 
the point. 100 I..C. 302. Mere question of 
law is not substantial question of law. 100 
I.C. 362; 10 L.W. 262=1923 M. 30; 121 I.C. 
500 = 31 P.L.R. 17 (Question of limitation 
well-settled; 1933 M. 221 (Construction of 
deed is substantial question of law). See also 
25 A.L.J. 970; 40 I.C. 110; 73 I.C. 407 (Ques- 
tion as to the applicability of section 47, Civ. 

P. Code, is not a substantial question of law); 

20 Phnj.L.R. 614. Question of law which is 
not doubtful or of general interest or with- 
out previous decisions of the Privy Council 
ia not “substantial question of law”. 85 I.C. 
409 = 1925 O. 545. Where there is no doubt 
about legal principles, but only their applica- 
tion to particular facts of the case is ques- 
tioned it cannot be said that there is sub- 
stantial question of law. 165 I.C. 735 (L.). 
Substantial question of law means as bet- 
ween the parties in the case and not a ques- 
tion of general importance. 54 I.A. 126=102 
I.C. 889 = 2 Luck. 93 = 1927 P.C. 110 (P.C.); 
55 C. 944 = 32 C.W.N. 817 = 1928 P.C. 172 (P. 
C.) ; 128 I.C. 622 = 32 Bom.L.R 1189 = 1930 B. 
509. But see 53 B. 552 = 119 I.C. 782. 
Whore no substantial question of law is in- 
volved, leave to appeal should not be granted. 
16 A. 274 (P.C.). See alio 28 C. 1 (P.C.); 25 
B. 332 (P.C.) ; 23 A. 227 (P.C.). But alio see 
16 C. 287; 43 A. 513; 45 A. 667. The ques- 
tion whether the property in suit was a gift 
to the God or was an archaka service inam, 
which turns upon the effect of the inam pro- 
ceedings and upon a construction of the vari- 
ous inam papers cannot be held to involve 
any substantial question of law so as to 
justify the grant of leave to appeal to His 
Majesty in Council. 47 L.W. 393—A.T.R. 1938 
Mad. 631 = (1938) 1 M.L.J. 487. The majo- 
rity of cases between riparian owners give 
riso to questions of law. 106 LC. 538. To 
justify the grant of a certificate for leave to 
appeal to the Privy Council a substantial 
question of law must be involved in the case, 
i.e., question of law in respect of which there 
is a difference of opinion. 43 A. 513 = 63 T. 
C. 837 = 19 A.L.J. 462. Se e alio 45 A. 667 = 75 
I.C. 100 = 1924 A. 66. Interpretation of Privy 

C. C. M.— 81 


Council decision is a question of general 
importance justifying appeal. 56 LC. 526. 
See also 27 C.W.N. 204 = 1923 C. 451. Right 
of procession claimed by Mahomedans 
against Hindus is of general importance and 
fit ease for appeal to Privy Council. 1930 A. 
121 = 122 I.C. 415 (2). Where the proof of 
an alleged custom is confined to two docu- 
ments, though their interpretation is chal- 
lenged in appeal it could not be said tliat a 
substantial question of law is involved with- 
in the meaning of section 110, as the real 
question is whether the custom set up is prov- 
eil or not and the interpretation of the docu- 
ments was only incidental thereto. 1938 O. 
W.N. 1132 = 1939 O. 60. Where the subject- 
matter is less than Rs. 10,000 in value and 
the sole question is one of evidence the point 
is not one of general importance and interest 
to justify the grant of a certificate. 54 I.C. 
463. Tile rejection of an application to 
receive additional evidence does not involve 
any substantial question of law. 21 C. 484. 
Misconstruction of a part of the evidence 
concerning facts is not a “substantial ques- 
tion of law” within the section. 30 I.C. 372. 
So also sufficiency of evidence to prove 
custom. 90 I.C. 270; 83 I.C. 180 = 1924 L. 
473. Nor is the question of binding nature 
of document by widow on estate and rever 
sioners. 103 I.C. 654. The mere question of 
construction of any particular document is 
not a substantial question of law within the 
meaning of section 110. 25 A.L.J. 970. See 
also 1933 M. 221; 40 I.C. 110; 14 I.C. 269; 
25 O. C. 349 = 73 I.C. 407 = 1922 O. 214; 30 
I.C 372 (Misconstruction of evidence). 
Sec alio 145 I.C. 549=1933 A.L.J. 172 = 1933 
A. 561. The interpretation of a document 
may amount to a substantial question of 
law*, but that will depend on the circum- 
stances of each particular document. Where 
the language of a document is very simple, 
it does not involve any substantial question 
of law 151 I.C. 307 = 11 O.W.N. 1055=1934 
O. 433 (2); 83 I.C. 90=1925 O. 219. The 
construction of a difficult document such as 
an indemnity bend is a mixed question of 
law and fact and involves a substantial 
question of law so as to form a valid ground 
for leave to appeal to Privy Council. 103 I. 
C. 31=1927 M. 443=53 M.L.J. 375. High 
Court affirming judgment of lower Court 
High Court ignoring rule regarding recitals 
in ancient documents — Case is fit for certifi- 
cation. 1929 M. 827. Construction of consent 
decree is not substantial question of law. 
126 I.C. 719 = 51 C.L.J. 270 = 1931 C. 174. 
High Court dismissing appeal on appellant s 
failure to furnish security — Leave not grant 
ed. 36 A. 325 = 23 I.C. 532 = 12 A.L.J. 451. 
Whether a document was validly presented 
for registration is a substantial question of 
law. 18 I.C. 126. The question of rightful 
or wrongful exercise of its discretion by tho 
High Court docs not involve any substantial 
question of law. 4fi B. 249 = 24 Bom.L.R. L 6 
= 1922 B. 11; 61 LC. 131 = 8 O.L.J. 1. No 
appeal lies to the Privy Council, if the ques- 
tion of law which is the ground for appeal, 
has already been decided by tho Privy 
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Council. 30 l.C. 239; 1929 A. 339. Question 
concluded by authority — Likelihood of other 
estates being affected — Question not one of 
general importance. 1929 M. 730 = 57 M.L.J. 
•177. Substantial question of law — Decisions 
of High Court bearing on point — Correctness 
of the same questioned — Whether amounts 
to question of law. 7 R. 271=1929 R. 280. 
Where the point of law has been settled by a 
Full Bench so far as the Court in which 
leave for appeal is prayed, the fact that there 
is conflict between that Court and some 
other High Court does not render the case a 
lit one for appeal. J09 l.C. 107 = 1928 M. 
*188. Case relating to transaction common in 
the country — Law on tin* subject not dear 
question if can be certified. 28 Bom. L. It 
1437=100 l.C. 143=1927 B. 19. Where a 
matter is clearly settled by statute, certificate 
should not be granted. ICO l.C 171 = 1930 O 
W.N. 191. Where the I aw as to constructive 
rr.v judicata has been applied (and correctly 
nppl'.i d) to a set of facts concurrently found 
by two Courts in India, there is no such 
“substantial question of law”. 157 l.C. 005 = 
61 C.L.J. 09. Where the High Court in 
affirming a decision holds that under a clause 
in the memorandum of association, the 
directors of a company plainly had power to 
do a certain thing, and that such power was 
clear and manifest, and the whole case turns 
on the merits and is decided on the facts, if 
cannot be said that there is any substantial 
question of law involved in the appeal. 13 
R. 774. Where, in flu* beginning, the plaintiff 
had made certain allegations which at a sub- 
sequent stage of the trial lie changed and the 
High Court found that the new facts alleged 
by him were the correct facts, and having 
found them true, decreed the plaintiff's suit. 
1 1 rid, this was not a substantial question of 
law. 1935 L. 91 = 157 l.C. 1024; 1935 L. 302= 
16 L. 990. Question ns to the nature of tie* 
estate acquired by a H indu widow is not a sub- 
stantial question of law. 1933 L. 1044. That 
a suit to set aside a decree obtained bv fraud 

m 

was brought by a person who was not a 
party to the suit in which that decree was 
passed is not a question of such public im- 
portance ns to justify the issue of certificate 
under section 110. 14*I.C. 026 = 5 Bur.L.T. 13. 
No certificate can be granted to appeal to 
Privy Council when the Chief Court affirms 

the decision of the Court next below solelv 

• 

on facts as there was no substantial ques- 
tion of law and the case was not otherwise 
fit for appeal to Privy Council. 35 l.C. 583 = 
64 P.R. 1910. On this point, see also 41 I. 
C. 781 = 133 P.L.H. 1917; 63 I.Q. 222; 11 
l.C. 159 = 13 C.L.J. 501; 62 l.C 205=33 C. 
L.J. 131; 20 C.W.N. 651=70 T.C. 933 = 

1923 C. 215; 30 l.C. 372. Sr c also 45 T.C. 
182 (Question of limitation); 38 l.C. 141. 
See also 102 l.C. 433=4 O.W.N. 163. Qucs 
tion of intention of legatees attesting will 
is not substantial question of law. 88 T.C. 
579 = 1925 O. 541. In appeals to the Privy 
Council in partition suits, the question of 
valuation itself ig one of sufficient import- 
ance for allowing leave to appeal. 155 T.C. 


033 = 16 P.L.T. 279 = 1935 P. 266; 1938 Mad. 
666 — (1938) 1 M.L.J. 728. The condition laid 
down in the second paragraph of section 110, 
is independent and self-sufficient and is not 
in any way dependent on the fulfilment of 
both or either of the conditions in the first 
paragraph. The requirements of the second 
paragraph will be complied with, if there is 
some claim or question directly, or indirect- 
ly involved by the High Court’s order either 
as to or respecting property of Rs. 10,000 
or upwards. Where the plaintiff claims to 
enforce a charge and obtain a decree for sale 
with option to sell any part of the mortgaged 
property, there would be an appeal as of right 
under the second paragraph, if the total value 
of the property sought to be sold exceeds 
Rs. 10.000, even though the pecuniary liabi- 
lity of the property is limited to a sum less 
than Rs. 10 . 000 . 1937 A. L.J 38 = I.L.R. 

(1937) .Ml. 40.3= A.T.R. 1937 All. 169 
Valuation. — The conjunction "and” bet- 
ween (a) and (b) cannot be read as "or” so 
that besides the value of the subject-matter 
of the suit the value of the property has to 
he considered both at the time of the institu- 
tion of the suit and at the time of the decree 
of the High Court. The words "subject- 
matter" and property arc not synonymous. 
The latter word is used with a view to indi- 
cate property not in suit or dispute, which 
may he directly or indirectly involved. 1929 
N. 75; 53 M. 167—1930 T.C. 44 (P.C.); 
54 A. 431=140 T.C. 418; 1937 R . D. 198; 
1932 ALT. 8.38; 35 C.W.N. 669=1931 P. 
C. 125=61 M.L.J. 273 (P.C.). Where the 

plaintiff applies for leave to appeal to the 
Privy Council, it is not open to him to allege 
that the valuation given by him in his own 
plaint was too low and ask for its enhance- 
ment for the purposes of S. 110. 1939 A.L. 

J. 751=A.I.R . 1939 All. 695. If the deci- 
sion in a suit for rent goes to the root of 
the contractual relation between the parties 
and determines the rights and liabilities of 
the parties on the basis of the lease for all 
time to come, the real value of the subject- 
matter of the suit could he taken to be be- 
yond its apparent value. But this principle 
has no application where what the Court 
decides in substance is that there was failure 
on the part of the landlord to put the tenant 
in possession of some part of the demised 
land, and for the period in suit, he is entitl- 
ed to reduced rent corresponding to the area 
in actual possession of the tenant. In such 
a case, the sum of money actually at stake 
in the suit would represent its true value. 

43 C.W.N. 239. “Property” in S. 110. 
second para., need not necessarily be the 
subject-matter in dispute in the suit. 13. 
T.C. 670=1932 A. L.J. 730. But sec also 
9 R. 53=1931 R. 183. The word property 
in the second paragraph of S. 110 must be 
taken to he the property of the applican s 
and it is the extent to which the decree has 
operated to the prejudice of the applicant 
that determines the value of the property f 
the purpose of the section. In a suit y 
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some of the heirs of a certain person for 
maintenance allowances, the plaintiffs are en- 
titled to rely only upon the value of their 
own share and not upon the value of the 
entire monthly allowances payable to all the 
heirs, when the other heirs, though 
made parties, have not made any cairn. 
In such circumstances, it cannot be 
said that the decision in the suit will in- 
volve directly or indirectly the interests of 
others who have made no claim. 43 C.\V. 
N. 432. The words “some claim or question 
to or respecting property, etc." in para. 2 
of S. 110 must be interpreted to mean some 
claim or question to or respecting property 
additional to or other than the actual subject- 
matter in dispute in the appeal. The words 
cannot be construed to mean that if there 
were an increase in the value of the property 
between the date of the trial and the date 
of the appeal, so that property which was 
worth less than Rs. 10,000 at the time of 
the original suit was worth more than that 
sum at the time of the appeal, there would 
for that reason be a right of appeal to the 
Privy Council. That would be a result 
which the legislature did not evidently 
intend. I.L.R. (1937) Bom. 402=39 Bom. 
L.R. 332= A . I . R . 1937 Bom. 326. For 
the purpose of ascertaining the amount or 
value of the subject-mateer of the suit in 
the Court of first instance, it is necessary to 
ascertain the amount or value, or the subject- 
matter of the suit at the date of the institu- 
tion of the suit. [53 M. 167 and 10 P. 86 
(P.C.), Ref . 1 12 R. 164=149 I.C. 1033= 
1934 R. 65. And not at date of decree. 
38 P.L.R. 767=1936 L. 31 (57 I. A. 56, 
Foil.) The value referred to in this section 
is the market value; and where under the 
Court-Fees Act or otherwise a plaint or 
memo, of appeal is not required to be valued 
according to the real market value, but is 
allowed or required to be valued upon some 
other basis, the doctrine of “approbate and 
reprobate” does not apply, and the party can 
rely on the real market value for purposes 
of appeal to Privy Council. 58 C. 66=132 
I.C. 910=1931 C. 417. See also 39 Bom. 
L.R. 332=1937 Bom. 326. Section applies 
to the value of an annuity which is sought 
to be recovered, not the value of the pro- 
perty upon which that annuity is charged. 
45 M.L.J. 253 (P.C.); 28 C.W.N. 289= 
45 M.L.J. 253=1923 P.C. 102 (P.C.). 
See also 46 I.C. 576=22 C.W.N. 282 (P. 
C.). The market value of immovable pro- 
perty is usually determined with reference 
to instances of sales. The multiples prescri- 
bed by the Encumbered Estates Act were 
fixed for the purposes of that particular Act 
and as such they cannot be made the basis 
of calculating values of properties generally. 
1938 0.W.N. 1101=178 I.C. 250=1939 0. 1. 
It is the extent to which the decree or order 
has operated to the prejudice of the applicant 
for leave that determines whether the decree 


or order is subject to appeal or not, and 
whatever may be the value of the property 
in respect of which a claim or question is 
involved in the appeal, no appeal lies under 
S. 110 unless the value of the loss or detri- 
ment which the applicant has suffered by the 
passing of the decree or order, and from 
which he seeks to be relieved by His Majesty 
in Council, is Rs. 10,000 or upwards. Where 
the application is for leave to appeal against 
an order of the High Court dismissing a 
petition for adjudication of an aJleged deb- 
tor, the value of the petitioning creditors' 
debts is not the criterion to be applied, nor 
is the value of the debtor's estate as a whole. 
The question that falls for determination is, 
has the applicant been able to satisfy, the 
Court that he has suffered loss or detriment 
of the value of Rs. 10,000 by reason of the 
decree or order from which he seeks to ob- 
tain leave to appeal. 12 R. 3551=1934 R. 
292. See also 1933 O. 397. Valuation of 
subject-matter — Counter-claim more than 
Rs. 10,000 — Effect of appeal from portion of 
decree. 38 A. 488=31 M.L.J. 571=35 I. 
C. 939 (P.C.) (Cause of action different 
against several defendants). See 16 L.W. 
262=1923 M. 30. Where the construction 
of an agreement between the parties embodied 
in a compromise decree is in dispute and the 
decision of the High Court affects the inter- 
est of a party in the suit property, which is 
of far greater value than Rs. 10,000, that 
party is entitled to a certificate under the 
second clause of S. 110, C.P. Code, permitt- 
ing an appeal to His Majesty in Council. 
I.L.R. (1939) Mad. 838=A.I.R. 1939 

Mad. 742= (1939) 2 M.L.J. 36 (2). Not 
only must the value of the suit exceed 
Rs. 10,000 but the subject-matter of the 
appeal to the Privy Council should be 
Rs. 10,000 or over in value. 24 A. 174. The 
part decreed by the High Court could not be 
included for purposes of valuation by plain- 
tiff. 57 I.C. 40. The mere fact that the 
history of the property in dispute was the 
same as another valued at more than 
Rs. 10,000 would not bring it under S. 110 of 
the C.P. Code so as to give the applicant a 
right of appeal to His Majesty in Council. 
26 I.C. 6. The value of the subject-matter of 
the suit in the Court of first instance must 
also be Rs. 10,000 or upwards. 39 M. 843= 
30 M.L.J. 317=31 I.C. 296. (24 A. 174, 

Foil. ) Where the p’aintiffs had estimated the 
market value of the property in dispute at 
Rs. 2,500 for purposes of court-fee of first 
instance and on appeal they cou"d not be 
allowed to change their valuation for the 
Privy Council!. 43 M.L.J. 728=69 I.C. 385 
=1923 Ml. 125; 34 C.W.N. 671=128 I.C. 
108=1930 C. 737. As to when plaintiff may 
be allowed to vary the valuation for purposes 
of appeal to Privy Council, see 41 C.W.N. 
289. For the purpose of valuation for a 
Privy Council appeal the value at the date of 
a decree is to he considered and not the 
value at the institution of the suit. 44 C. 
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119=35 I.C. 605=21 C.VV.N. 5.30. See also 
1932 L. 526=138 I.C. 37. Appeal lies where 
the amount indirectly involved is more than 
Rs. 10,000 . 35 A. 445=21 I.C. 617. The 

question whether a decree involves indirectly 
a claim to property worth more than 13,000 
rupees in va ue must be decided with refer- 
ence to actual circumstances at the time and 
not to circumstances which arc remote, and 
not in particular to a mere possibility that 
future suits as to all or part of a large 
extent of the property alleged to be concern- 
ed may be instituted at some time in the 
future. 43 M.L.J. 728=69 I.C. 385=1923 
M. 125; 84 I.C. 581 = 1923 C. 451; 52 C. 
•650 (P.C.). The value of the subject-matter 
must be taken to be the amount or value 
which the plaintiff obtained or would have 
obtained had he been successful at the time 
when the decree was passed. 60 I.C. 523= 
2 Pat.L.T. 340; 6 Bom.L.R. 403. To 
determine the value prescribed by section 110 
of the C.P. Code the decree has to be look- 
ed at, as it affects the interests of the par- 
ties prejudiced by it. 4 Pat.L.J. 415=52 
I.C. 723=1919 P. 257. In a suit for pos- 
session of a garden on the basis of a lease, 
the plaintiffs claimed possession and in the 
alternative the refund of premium or salary- 
paid by them and costs of the improvements 
effected by them. The suit as well as the 
appeal to the High Court was varied at 
Rs. 10,000 which was not disputed by the 
defendants either in the written statement or 
at any stage of the trial. The plaintiffs, 
however, were given a decree only for 1|3 
share of garden. The defendants applied 
for leave to appeal to the Privy Council and 
the plaintiffs objected, p'eading that the sub- 
ject-matter of the appeal would be on'y of 
the value of 1 1 3 of Rs. 10,000. Held, that 
as the original claim in the alternative was 
for refund of Rs. 104)00, the question whe- 
ther that amount should or should not be 
refunded to the plaintiffs would a’so he a 
•question in the contemplated appeal 1 in case 
the Privy Council should think fit and pro- 
per to dismiss the claim for possession and 
hence the matter involved was of the requisite 
valuation. 157 I.C. 605=61 C.L.J. 69. A 
party taking advantage of the other party’s 
valuation cannot object to it. 104 I.C. 577 
= 1927 M. 862; see also 1941 Pat. 269 and 
plaintiff’s own valuation does not absolutely 
bar him from setting up higher variation. 
(Ibid.) Also 31 C.W.N. 268=99 I.C. 921 
t=1927 C. 225. The mere fact that a lower 
valuation was put on the plaint for the pur- 
poses of Court- fee docs not operate as estop- 
pel against the plaintiff for the purposes of 
a Privy Council appeal so as to prevent him 
from showing that the real value of the sub- 
ject-matter in suit in the Court of first ins- 
tance was Rs. 10,000 or upwards, provided 
the question of variation has not been raised 
and decided at an earlier stage by the Court 
and provided also the defendant has not been 


led to act upon such valuation for the pur- 
pose of choosing forum for his appeal. 41 

r'^'o o? 28 . 9 ~ 64 9-LJ. 561=A.I.R. 1937 
Lai. 292. In a suit for a permanent injunc- 
tion and declaration, which the plaintiff had 
to value, for purposes of Court-fees at the 
actual or market value and did value in a 
particular way in his plaint at Rs. 2,250, and 
was thereby able to begin the suit in the 
Subordinate Judge’s Court, is precluded from 
going back upon such valuation and from 
showing that the former valuation was not 
real or from settling up a higher valuation 
for the purpose of an appeal to the Privy 
Counci so as to bring it within section 110 
(})■ 59 C.L.J. 448=38 C.W.N. 751. 5>e 
also 1931 C. 417=58 C. 66=132 I.C. 910. 
Where the parties did not agree as to the 
valuation, and the Court upheld plaintiff’s 
contention and held that the value was less 
than Rs. 10,000 and the suit was fought on 
that footing, held, it was open to the plaintiff 
to show that the value was more than 
Rs. lO.(XX) so as to entitle him for leave to 
appeal to Privy Council. 133 I.C. 415. See 
aho 58 C. 66=1931 C. 417=132 I.C. 910; 
22 Pat.L.T. 284 ; 34 L.W. 817=61 M.L.J. 
69 2. 1 he rues under the Suits Valuation 

Act in accordance with which the land is 
valued for the purposes of jurisdiction do 
not apply in determining the value for the 
purpose of section 110, but it is the market 
value which has to be ascertained. 6 A.L. 
J. 44; 75 I.C. 520=4 L. 185=1924 L. 82. 
See also 10 I.C. 990=13 C.L.J. 505; 75 I. 
C. 654=1923 L. 286 (2) ; 58 C. 66=132 I. 
C. 910=1935 C. 417. In cases of probate 
proceedings regarding estate of value of over 
ten thousand rupees leave can be granted. 
99 I.C. 759 ( 1 )=5 R. 119=1927 R. 56. 
The subject-matter of a suit in the Court 
of the first instance was less than Rs. 10,000. 
In order to make up the prescibed valuation 
it was sought to add the amount of the decree 
for mesne profits of the property, which 
decree was obtained in a separate suit. Held, 
that the decretal amount could not be added 
so as to increase the value of the appeal to 
the Privy Council as it did not fall within 
Cl. 2, section 110., (39 M. 843 and 

57 I. A. 56. Rcl . on.) 38 P.L.R. 767= 
1936 L. 31. Future mesne profits should be 
taken into consideration in assessing the value 
of the subject-matter for the purposes of 
section 110. 6 Pat.L.J. 246=63 I.C. 492. 
Sec also 3 Pat.L.J. 377=46 I.C. 137; 2 Pat. 
L.T. 463=62 I.C. 959=1921 P. 229 ; 32 C. 
1286; 38 C. 400; 18 A. 196; 107 I.C. 828. 
Arrears of pension accrued due may also be 
added. 44 I.C. 475=3 Pat.L.J. 317. Costs 
of suit cannot be added to swell up 
tion. 6 P. 444=104 I.C. 267=1927 P . . 32*. 
Under section 110 the value of the subject- 
matter of the suit is real market value. The 
fact that for the purpose of stamp duty the 
plaintiff under the option given to him by 
section 7 of the Court-Fees Act valued it at 
less than its market value cannot deprive him 
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of his right to appeal! to the Privy Council 
5 L.W. 542=39 I.C. 911 05 M. 237, 31 

t r 401 Foil.) See also 58 C. oo=ivoi 
C 417 Where a suit is to declare the non- 
liability of certain property valued at over 
Rs 10,000 to attachment and sale m execu- 
tion of a decree for an amount less than 
Rs. 10,000 leave to appeal to p nvy Counci 
could not be granted as the test laid down 
by para. (2) of section HO Ms not satis 
fied by the case. 1941 O. W. N. - -• 

An appellant is entitled to challenge the 
decision of the High Court even if thj i H gh 
Court has modified in his favour a decision 
of the trial Court, where the amount involv- 
ed is Rs. 10,000 or upwards. Where the 
trial Court awarded interest to the 
which amounted to Rs. 18,700 and the High 
Court on appeal by the defendant reduced 
only the amount of interest to Rs. 
and the defendant denies h.s liability for inte- 
rest, since the decision of the trial Court in 
regard to the extent of the Inability' has been 
modified by the High Court the defendant 
is entitled to a certificate under section HU. 

1940 A.L.J. 869 (F.B.). Approbate and 
reprobate — Suit and appeal valued below 
r s 10,000 — Valuation found defective and 
appeal re-valued at over Rs. 10,000 without 
objection by defendant— Latter relying on 
re-valuation cannot object to valuation later. 

1941 Pat. 269. Value of subject-matter in 
appeal — Decree for trial Court for amount 
less than Rs. 10,000-Award for future inte- 
rest and costs amounting to over Ks. 1U,UW 

Defendant appealing — Dismissal of suit by 

High Court — Application for leave to appeal 
—Valuation— Interest and costs awarded by 
trial Court not to be taken into account. 
20 Pat. 481=22 Pat.L.T. 363=1941 Pat. 255. 
Appea'I and cross-appeal— Appeal dismissed 
and cross-appeal allowed — Value of cross- 
appeal being less than Rs. 10,000 — No leave 
to appeal to Privy Council to be granted. 
123 I C. 523=1930 L. 554. See also 1931 A. 
L.J. 968; 1 I. A. 317 ; 45 C.L.J. 225. Where 
decrees obtained in a number of rent suits 
follow a single judgment and the total 
amounts recoverable are more than Rs. 
10,000, though the amount involved in each 
decree is small, the condition as to pecuniary 
value is satisfied and . special leave can be 
granted. 22 I.C. 390=1914 M.W.N. 162. 
See also 28 Bom.L.R. 1437=100 I.C. 143 
=19^7 B. 19. Valuation of mortgage suit. 
See 25 O.C. 349=73 I.C. 407=1922 O. 214. 

Valuation when there is variation in appeal. 
3 Pat.L.T. 550=66 I.C. 663=1922 P. 555. 
Valuation of suit for damages. See 66 I. 
606=11 L.B.R. 152. In a suit for damages 
for libel, plaintiff cannot ensure an appeal 
to the Privy Council by merely placing his 
damages at a high figure. 9 C.W.N. 370. 
In a suit for partition, the value of the matter 
in dispute is the value of the whole estate 
sought to be partitioned. 10 C.W.N. 564. 
See also 29 I.C. 759=140 P.L.R. 1915 which 


distinguished. 10 M.I.A. 252; 10 C.W.N. ; 
564 and 6 C.W.N. 411. But contra 
26 Bom.L.R 1261, infra. In partition and 
partnership suits it is the value of appellant s 
share and not the value of the whole pro- 
nertv that determines valuation. 4y a. w 
=1925 B. 137=26 Bom.L.R. 1261. But see 
138 I C 670=1932 A.L.J. 730 in which it 
was held that in a suit for partition, the 
value of the whole estate is the value to be 
taken into account when considering whether 
leave to appeal to Privy Council should be 
granted. Where the High Court refuses to 
issue a mandamus in an income-tax case 
under section 66 (3) of the Income-tax Act, 
and the vallue of the subject-matter is over 
Rs 10,000 there can be an appeal to 1 rivy 
Council. 12 L. 166=1931 L. 138 (F B.) 

See also 22 Pat.L.T. 34L Valuation m 
suit for enhanced rent. 1925 C. 414e=82 
I C 744; 47 M. 927=47 M.L.J. 379. In 
a suit for enhancement of rent the value for 
purposes of appeal to Privy Council is twenty 
times the enhancement decreed in the suit. 

128 I.C. 622=32 Bom.L.R. 1189—1930 B. 
509. Contract of sale—Pnce payable : or 
consideration is its vallue. 1929 N. 75. The 
second paragraph of section 110 is intended 
to deal with property other than that form- 
ming part of the actual subject-matter in 
dispute and which would be affected by the 
final decree or order. If a decree affects the 
petitioner’s rights in or to such other pro- 
perty, that may be taken into consideration 
in estimating the amount or value of the 
subject-matter in dispute on appeal to Hts 
Majesty in Council. 66 I.C. 606—11 L.B. 
R. 1. See also 106 I.C. 538. But *ee 160 
I.C. 799=1936 OAV.N. 181=1936 O. 181. 
In a mortgage suit the amount payable to a. 
puisne mortgagee who is a party to the suit 
can aDso be added to ascertain value of ap- 
peal. 103 I.C. 831=1927 P. 391. Suit on 
mortgage — Trial Court decreeing suit in res- 
pect of certain items of properties and dis- 
missing it with regard to others — High Court 
directing on appeal dismissal of ent * r ® sl V ( ^7" 
Not an afiirming judgment. 44 C.W.N. 494. 
The fact that the appeal! involves a mere 
question of law is no ground for granting 
leave in cases where the value is less than 
Rs. 10.000 . 23 A. 415. Suit for Rs. 34.300 
— Decree for Rs. 11,950 — Appeal to High 
Court by both parties — Dismissal of plaintiff s 
appeal — Defendant's appeal allowed in part 
and amount reduced at Rs. 6,080 — Leave to 
appeal — Grant of, not proper. 1937 Lah. 916. 
“Involving question respecting property' ot 
the value of Rs. 10,000 or upwards —Parti- 
tion suit — Share valued at Rs. 5,500 Decree 
awarding share to plaintiff and to one defen- 
dant — Appeal — Reversal and dismissal ot 
suit— Shares of plaintiff and of one defen- 
dant to be taken into account for 
purposes of valuation for leave to appeal 
to Privy Council. 39 Bom.L.R. 156 — 1937 

Bom. 181. , , . .. „ 

Interest and costs.— In calculating the 
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valuation of the suit in the Court of the 
first instance interest pendente litc. with 
future interest up to the dies datus might 
fairly he taken into account. In determin- 
ing the value, however, the costs of the ori- 
ginal suit cannot be taken into account 28 

N.L.R. 345; 12 R. 164=149 I.C. 1033= 
P>34 R. 65. See also 20 Pat. 481=1941 
Pat. 255. As to adding costs, see. 6 P. 444 
■=192/ P. 328=104 I.C. 267. As the award 
of interest subsequent to the date of suit 
was entirely discretionary to the Court and 
as the plaintiff would not be entitled to it as 
a matter of legal right, it could not. in the 
‘Unct legal sense, be deemed to he part of 
“the subject-matter in dispute on appeal" 
within the meaning of section 110 of the C. 
P. Code. (It would be different in the 
case of a defendant; but he should appeal 
against the whole decree, including interest 
pendente life..) (42 A. 445. Ref.) 64 M 
L. r. 496=1933 M. 401=56 M. 886. Where 
a trial Court grants a decree on a mortgage 

i- , t - hc C ? ur * of a Pl ,ca 1 while affirming the 
validity of the mortgage, varies the rate of 

c amount of variation 
Rs * 10.000 leave to appeal to 
the Privy Council cannot be granted, for the 
question of interest is not of sufficient value 
to amount to Rs. 10.000 and as to the vali- 
ditv of the mortgage the findings of both 
the Courts were concurrent. I I. R (1039) 

AJJ. A.L.J. fifcA.'l.R. I9M 

All. 322. 

M f. s n k Profits. — Future mesne profits 
ina\ be taken into consideration in assessing 
the value of the subject-matter for purposes 
of this section. 63 I.C. 492— 2 Pat I T 
675; 46 I.C. 137; 62 I.C. 959. " ' 

“Directly or indirectly involved."— T he 

condition laid down in para. 2 of the section 
is independent and self-sufficient and docs 
not depend on fulfilment of both or either 
of the condihons in the first para. 1937 A. 

Vok A J 69=I L R - 1937 A, 1- 405; 

, 37 r®* 1 * The mere possibility of simi- 

lar litigation in the Presidency will not 
entitle the petitioner to add to the value in 
one case that of the other cases as “indirect- 
ly involved” unless the other litigation will 
he affected by res judicata. 34 L.W. 817 
=61 M.L.J. 692 following 57 M.L.J. 477. 
Under section 110, the question whether a 
decree involves indirectly a claim or ques- 
tion respecting property the value of which 
!S Ks. 10.000 or upwards, must be decided 
with reference to actual circumstances at the 
time and not to circumstances, which are 
remote and not in particular to a mere possi- 
bdity that future suits as to all or part of 
the larger extent of the property alleged to 
be concerned may be instituted at some time 

r {'»"'» .'■ 1 M.L.J. 728. foil.) 42 

I ' 54 A * 431; 38 P. 

L.R 767 = 193 6 L. 31; 1937 L. 95. 

r, D . c A s ES .— Wh e r c in two con- 

nccted suits the points arc identical but one 

fied g 4 * Rs * l °M° in va,uc ^d is certi- 
hed as fit for appeal to the Privy Council, 


the* other suit should also be similarly certi- 
fy lomn i , SUbjeC A' n \ atte .r, is ^ss than 
Ir.Vv 10,000 ,n va,ue * 43 A. 223=18 A I T 

19 r 5 r 9 T I C o 794 ‘ ** 48 I.C. 124= 

L A ' L r -J- 864 j 33 CC. 369=13 A.L.J. 
1075. Connected appeals— Certificate given 
’"^"^ll/er also entitJed to appeal. 27 
l.L. 378=13 A.L.J. 57=37 A. 124 fee 
also 50 I.C. 760=23 C.W.N. 582; 10 I.C. 

967 (1) — I 3 C.L.J. 503. Appeal to Privy 
Coiincil— Appeal and memo, of objections 
to High Court — If one proceeding or diffe- 
rent proceedings. 52 M. 521 = 1929 M 429 
Consent decree— No appeal lies against a 
consent decree to His Majesty in Council 
and leave to appeal cannot be granted. 5 

Pat.L.J. 383=57 I.C. 245 (2). But see 6 
Pat. L.J. 171=62 I.C. 235=1921 P. 193. 

Disciplinary Proceedings. — Section 39 
Letters Patent, empowers the High Court to 
declare the fitness of an appeal in a non- 
criminal matter, if it is a final judgment or 
order, of the Court made on appeal or in 
y} c JJ rs * instance. A proceeding under 
1. 10, Letters Patent, does not fall under 
any of the jurisdictions specified in the 
Letters Patent, Cl. 39, and therefore no 
leave to appeal could be granted. 41 C. 
734=15 C.L.J. 383= 1 9 C.W.N. 593. Pro- 
ceedings under Cl. 8 (Rangoon), Letters 
1 atent, against legal practitioner — Leave to 
appeal cannot be granted. 8 R. 40. Pro- 
ceedings for contempt in respect of a news- 
paper article bv an advocate and published 
by the editor of the paper, in which the per- 
sons guilty of contempt are convicted and 
sentenced, arc in the exercise of the in- 
herent jurisdiction of the High Court and 
of a criminal nature. They are not of a 
civil or administrative character. The 
matter is of an exclusive jurisdiction and 
the order is final. Neither section 109 nor 
section 110, C.P. Code, applies to the case. 
155 I.C. 188=1935 A.L.l. 810=1935 A. 
811. 

Practice and Procedure. — See 1925 M. 
1223=49 M.L.J. 309; 26 Pun j. L.R. 123= 
1925 L. 468. Where leave to appeal is 
granted the certificate granting leave should 
show on its face that discretion of the Court 
was invoked and exercised. 25 C.W.N. 
770; 6 Pat.L.J. 163; 2 Pat.L.T. 132=62 
I.C. 320=13 L.W. 365 (P.C.). Under 
section 110 (2), C.P. Code, the question 
directly or indirectly involved must be one 
between the parties to the suit. 93 P.R. 
1913=21 I.C. 624. Tbc High Court has no 
jurisdiction to grant leave to appeal to the 
Privy Council in forma pauperis. 44 I.C. 

73 1=3 Pat. L.L 179. See also 42 M. 32= 

35 M.L.J. 258; 115 I.C. 832. If the ap- 

pcllant takes up a new position while appeal- 
ing to Privy Council leave cannot be granted. 

58 I.C. -179. 

Leave, to appeal. — Grounds — Point not 
allowed to be raised, for the first time in 
second appeal. 76 I.C. 516=1923 A. 463. 
Decree of High Court partly affirming and 
partly reversing decree of lower Court. 66 
T.C. 721=1923 A. 243. also as to 
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HI, Notwithstanding anything contained in sec- 
Bar of certain appeals. tion 109 ! no appeal shall lie to His Majesty in Council 

, v , m dccree or ordei of one Judge of a High Court '[constituted by 
(?) T p t t i or 0 r on e Judge of a Division Court, or of two 

His Majesty by Letters Pat L ^ J of a ft ivis j on Court constituted by two or 

or more Judges ot such Hg ’ hefe such judges arc equallv divided in opinion 

and 'do 'not'a mount) n numbe, to a majority of the whole of the Judges of the High 

C ° Urt (!,' fromTnv'Sree from which under section ,03 no second appeal lies 

arm. A Where a certificate has been given under section 205 ( 1 ) oi the 

11 Government of India Act, 1935 , the three last preceding 

Appeals to Federal Court. c e ctions shall applv in relation to appeals to the Federal 

Court as they apply in relation to appeals to His Majesty in Council, and accord 
ingly referencesmHis Majesty shall be construed as references to the Federal 

Court : 

Provided that — . . . . , . 

(a) so much of the said sections as delimits the cases in which an appeal 

will lie shall be construed as delimiting the cases in which an appeal will lie withou 
the leave of the Federal Court otherwise than on the ground that a substantia 
question of law as to the interpretation of the said Act, or any Order in Council 
made thereunder, has been wrongly decided ; 

(b) in determining under clause (c) of section 109 whether the case is a 
fit one for appeal, and, under section 1 10 , whether the appeal involves a substantial 
question of law, any question of law as to the interpretation of the said Act, or any 
Order in Council made thereunder, shall be left out of account.] 

/ \ k r .1 • . . 1 _ ! 1 ! a o 1 1 1 \f* 


Savings. 


112 . ( 1 ) Nothing contained in this Code shall be 

r \ ort m 


fa) to bar the full and unqualified exercise of His Majesty’s pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 
(b) to interfere with any rules made by the Judicial Committee of the 1 rivy 
Council, and for the time being in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said Judicial Committee. 


LEG. REF. 

1 Substituted for “ established under the 
Indian High Courts Act, 1861 , or the Govern- 
ment of India Act, 1915 ’ by A.O., 1937* 

2 Section was inserted by A.O., 1937- 

NOTES. 

affirming judgments 62 I.C. 71 = 10 L.B. 
R, 307 and cases cited under section 109. 
Ace also 2 Pat.L.T. 173=60 I.C. 500=1921 
P. 129 (Defendant taking no interest in the 
proceedings) . 

Sec. Ill: Scope and application of 
section. — Section 111 applies to a single 
Judge of a High Court established under 
the Charter Act, 1861. 42 I.C. 893=131 
P.L.R. 1917. Even where leave to appeal 
from it to Division Bench has been rejected. 
160 I.C. 150 ( 1 ) = 17 Pat.L.T. 173=1936 
P. 106. Appeal from a single Judge acting 
in revision does not lie. 46 M. 958=46 M. 

L. J. 117=1924 M. 399. No appeal lies to 

Privy Council from the decree or order of 
one judge of High Court passed in the exer- 
cise of either appellate or rcvisional juris- 
diction. 33 Bom.L.R. 1106=134 I.C. 1164 
= 1931 B. 503. (13 C.L.J. 90; 13 C.L.J. 

691; 6 P.L.J. 116, Not foil.; 56 C. 512; 46 

M. 958, Foil.). 

Sec. 112. — See 1939 P.C. 122=(1939) 2 


M.L.J. 181 (P.C. ) . The Code does not 
limit the prerogative right of the Crown to 
admit appeals, where leave to appeal is re- 
fused by the High Court. 15 B. 155. 
Where a question of great public importance 
arises, special leave to appeal will be grant- 
ed, even though the subject-matter in dis- 
pute is under the appealable value. 8 M. 
I. A. 1. Also where an important principle 
of law is involved. 8 M.l.A. 203. In 1 
I. A. 72 special leave was granted to try the 
question whether a District Court can review 
an order refusing to register a document. 
See Notes under sections 109 and 110. As 
regards the power of the High Court to 
grant an extension of time for furnishing 
security in Privy Council appeals in so far 
as there is any conflict between Act XXVI 
of 1920 and O. 45, R. 7, C.P. Code on the 
one hand and R. 9 of the Privy Council 
Rules on the other, the Privy Council rule 
must prevail by reason of this section, ly 1 
I.C. 555=51 B. 430=1927 B. 217 (F.B.). 
Under R. 9 of the Privy Council Rules, 
High Court has power not only to extend 
the time for making the deposit and for 
furnishing the security, but also to cl* an 8 ^ 
the form of security. 132 I.C. 438— 
Bom.L.R. 487=1931 B. 278. But as a 
matter of practice, High Court will De 
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or appra^^o^ordere^nd^ecirees'S'Pri^Cou^t? 

PART VIII. 

Reference, Review and Revision. 

it 3 . Subject to such conditions and limitations as may be prescribed any 
Reference to High Court. ^om-t may state a case and refer th e P same for the 

make such order thereon asVthi'nks fiL ' S ' ° Urt ’ and ,hc High Court ma T 

himse/AgSd - 5 af0rcSaid> any P ° rSOn Consid ering 


Review. 


NOTES. 

reluctant to change tlic form of security 
except for good cause. 1931 R. 278. 

.. Sec -. U ? — Where it was difficult to hold 
that the Judge making the reference enter- 
tained any reasonable doubt as to what bis 
decision should be or as to what decision 
was correct, but the respondent withdrew 
any objection on this ground, as he said the 
questions that arose would affect a very 
large amount of money, reference was enter- 
tained. 1 R. 220= 1 923 R. 193. O n this 
section, cce also 14 I.C. 782=14 Bom.L.R. 
259 (Powers of Collector). Reference 
ought not to be made in a case covered bv 
authority. 1927 M. 1186 Deputy Com- 
missioner is not a Court within the meaning 
of section 113 read with O. 46. 5 O.W.N 

891 — 1928 O. 485. The right of reference 
given by section 113 is a substantive right 
and not a mere matter of procedure. 
Unless this power is given specifically bv 
statute, a Court has no power to make a 
reference The proceedings under the 
Re hef of Indebtedness Act are not ‘suits' 
and as they are neither 'suits' nor ‘appeals' 
nor proceedings m execution of a 'decree' 
the provisions of O. 46, R. 1 aro not attract- 

C r ,L CnC n r Court art,n 8 under section 20 
ot the Relief of Indebtedness Act has no 
power of making a reference to the High 
Court and the High Court has no jurisdic- 
V°P to entertain a reference. 1941 N I 1 
48a=I.L.R. iQ4j jsr 

Sec. 114: Review— When can he al- 
low m >— Scope of Section— Section 114 has 

to be read with O. 47. R. 1 which pres- 
cribes the grounds upon which an appli- 
cation for review may be made; and unless 
the case can be shown to be within the terms 
ot tins rule, a review ought not to be grant- 

An't •?' 47 c R ,' V 171 . 11 ^ bc rca<! as in itself 
definitive of the limits within which review 

is permitted and the words "any other suffi- 
cient reason must be taken as meaning a 
reason sufficient on ground at least analo- 
gous to those specified immediately previ- 

P US > Jf Mv , t 44 V Fo,, ) «1 1C. 41=1934 
c 6 608 (PC.). Though 

t thnS I° n 114 an , d °- 47. R. 1 are general 

vet* t U nnt" 1 * ami a J? p,y to seCond appeals, 
tab, an ” ,° P ? to ? c Hi * h Court to cntcr- 

anneal on P /i ICa n f ,° r revicw in a second 
JviX Hc 8 r °und of discovery of mate- 
rial evidence, especially when the applicant 


for review is not shown to have acted dili- 
gently in the matter. 1939 P W N 909- 

naten^' ^ ^ A " °*>vio«^nd 

patent error of law might be a good ground 

lor review, but where there is no such blun- 
der. no review lies. The High Court re- 
versed the decree of the lower Court on the 
fact which was not disputed but on expla- 
nation as to the description of a certain pay- 
ment made by the appellant. The respon- 
dent put in an application for review on the 
ground that a new contention was put for- 
ward. Held, that there was no new con- 
tention and that review should not bc allow- 
ed. 1933 R. 85=146 I.C. 946. Tt is a 
wrong procedure for a lower Court to 
review its former order merely on the 
ground that a ruling of the High Court bad 
not been brought to its notice on t lie previous 
occasion. 132 I.C. 815=1931 A.L.J. 889 
— ^ ‘ ^ * Held, by the majority of the 

bull Bench ( Mukcni, dissenting), that 
an application for review of the judgment 
passed by a Bench hearing an appeal under 
the Letters Patent from the decision of a 
single Judge would not lie. 53 A. 535= 
1931 A. 244 (F.B.). (1 A.I..J. 509 and 

16 A.L.J. 964, Appr.) Per Raurrji and 
Rnxnrt, //.—-Procedure is one thing and 
jurisdiction is another. There is a elear 
distinction between procedure and jurisdic- 
tion. A Bench hearing a Letters Patent 
a PI> c al derives its jurisdiction to hear the 
appeal from the Letters Patent and not from 
the Code, because the Letters Patent pro- 
vide that such an appeal should lie to a 
Bench and the Code makes no such provi- 
sion ami as section 114 is not intended to 
provide for the review of judgments passed 
in the exercise of jurisdiction derived from 
other laws no review is competent. (Case- 

law discussed.) 53 A. 535=132 I.C. 24x= 
1931 A. 244 (F.B.). See also 134 I.C. 
630=1931 P. 409. 

Several stacks in review petition. — A 
review proceeding ordinarily commences 
with an ex parte application. The Court 
then may cither reject the application at 
once or may grant a rule calling on the other 
side to show- cause why the review should 
not bc granted. In the second stage the 
rule may cither bc admitted or discharged 
and the hearing of this rule may involve, to 
some extent an investigation into the merits. 

If the rule is discharged the case ends. If* 
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(a) bv a decree or order from which an appeal is allowed by this Code, 
but from which orde^ from whk^ no appeal is allowed by this Code, 


( b ) by 


or 


(c) bv a decision on a reference from a Court of Small Causes, may apply 
for a review of judgment to the Court which passed the decree or made the order, 
and the Court may make such order thereon as it thinks fit. 

. .p The High Court may call for the record of any case which has been 
TI 5* ine 8 decided by any Court subordinate to such High 

Revision. Court and in which no appeal lies thereto, and if 

such subordinate Court appears 


NOTES. 

on the other hand, the rule is made absolute, 
then the third stage is reached. Though in 
one aspect the result is the same whether 
the rule is discharged or on the re-hearing 
the original decree is repeated in law there 
is a material difference; for in the latter 
case the whole matter having been re- 
opened there is a fresh decree. In the for- 
mer case the parties arc relegated to and 
still rest on the old decree. Particular case 
held to fall at the second stage and appeal 
held to be competent. (30 B. 56, Rcl. on.) 

55 M. 871 = 1932 M. 669=63 M.L.J. 357. 

Miscellaneous.— Public Prosecutor was 
given sanction to prosecute an attorney — 
Leave to appeal to Privy Council against 
order granted — Review allowed. 41 C. 734 
= 19 C.W.N. 593=22 I.C. 321. Reversal 
of High Court’s decision in a connected case 
by the Privy Council is not a sufficient cause 
for review.’ 43 M.L.J. 33=70 I.C 741= 
1922 M. 227. Review cannot be granted on 
the ground of mistake of law or cn the 
merits. 87 T.C. 125=1925 N. 266. Re- 
view can be allowed in respect of probate 
proceedings. 3 R. 261 = 1925 R. 314. Appli- 
cability to appeals under Letters Patent 
—Review. 29 Bom.L.R. 371. Judgment 
in an income-tax case on a statement made 
by the Commissioner under secti >n 66 oi the 
Income-tax Act does not come under section 
114, because the judgment is neither a decree 
nor an order. 1930 A.L.J. 78=122 T.C. 
741. Section does not apply to Revenue 
Court proceedings. 54 A. 646=1932 A.L. 
J. 437=1932 A. 293 (F.B.). On this sec- 
tion see also 1940 R.D. 604. 

Sf.c. 115 : Scoff, of Sf.ction. — The powers 
of the High Court under the section are 
strictly limited to those matters mentioned 
therein. 35 C.W.N. 77S=59 C. 68 = 1931 
C. 604. The powers of a Court of revision 
arc strictly confined within the limits pres- 
cribed by section 115, and, unless a judgment 
is vitiated by any of the defects specified 
therein, no interference with it can be made 
by the revising Court. This principle is all 
the more applicable in cases of revision from 
an order making an award a rule of Court. 
177 I.C. 351=40 P.L.R. 651=A.I.R. 1938 
Lab. 434. When High Court as a Court of 
revision, under its inherent powers to re- 
mand, remands a case for further evidence 
on an issue and findings, retaining seizin of 
the case, it has no power to scrutinize or 
C. C. M.— 82 


review the evidence. The powers of that 
Court are limited by section 115 and all it can 
do is to determine whether the lower Court 
exercised its jurisdiction with material irre- 
gularity in arriving at the finding it did on 
the issue remanded to it for trial. I.L.R. 

1936 N. 188=1936 N. 140. The High 
Court ought not to interfere in the exercise 
of revisional jurisdiction, unless very strong 
considerations and, in particular, considera- 
tions of law constrain it to interfere. 146 
I.C. 933=1934 P. 41. See also 30 S.L.R. 
271 = 1936 S. 172=166 I.C. 365 Revi- 
sion is not directed against decisions 
on questions of law or fact in 'vh»cn 
jurisdiction is not involved. 1 40 M . 

793 (P.C.). Ref . 1 27 S.L.R. 190_ 

1933 S. 329. Mere mistake of law 
or fact is no ground for revision. 

1937 R 61; 166 T.C. 215=1937 O.W.N. 

39 High Court should do nothing to en- 
courage litigants to avoid the procedure laid 
down and seek a speedy remedy by elimi- 
nating steps provided. 145 T.C. 261 — 1933 
N. 221 (1). As to locus stnudi to make 
an application under section 115, see 177 I.C 
138. Section 115 does not require tha. 
there should be an application. la V. 7M- 
165 T C. 927=1936 P. 591; 160 I.C. 361 (2) 
— 1936 S. 1. Or that such application 

need necessarily be made by an aggrieved 
party The onlv limitation against the 
exercise of the power of this Court under 
section 115 is that the case should be one in 
which no appeal lies. 146 I.C 

1933 L. 327. See also 144 I.C. 883 
= 1933 S. 200. The Judicial Commissioners 
Court in an appropriate case can exercise 
powers of revision on its own motion it it 
appears that there had been any material 

irregularity in the exercise of ,ts 
tion by the lower Court. A.I.R. 1938 Pesh. 
qi The High Court’s power to interfere 
in revision and set aside an illegal order 
setting aside an execution sale, is not affect- 
ed or rendered nugatory by the fact that the 
original execution case has been dismissed. 
Any order that the High Court might pass 
will not in any way be affected bv that fact. 
62 C.L.T. 308=39 C.W.N. 913. . Omis- 
sion to give a finding on necessary issue is 
failure to exercise jurisdiction. 

3*2=36 P.L.R. 69=1934 Pesh. 33. Where 

the decision of a suit involves the decision 
of legal inferences to be drawn from tru. 
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likely to work, not in the interests of justice 
but rather against it, such a course should 
not he taken. 1930 L. 417 (2). See also 
54 C.L.J. 253=36 C.W.N. 16=134 I.C. 
1045=1931 C. 607; 1933 A. 154; 42 A. 626 
=60 I.C. 81; 1931 M. 534. Right of revi- 
sion — One party applying to Court to pre- 
vent pleader of opposite party — Court pre- 
venting pleader — Opposite party can apply 
for revision. 110 I.C. 544=1928 M. 592. 
Where a decree can be appealed against to 
the District Judge from whose decree a 
second appeal can be filed in the High Court, 
it is not a case in which no appeal lies to 
the High Court at all, although no appeal 
can be filed from the original decree of the 
first Court direct. There is no ground for 
restricting the scope of the words "in which 
no appeal lies thereto" to cases where no ap- 
peal lies from the order sought to he revis- 
ed. So long as a party has a right to come 
up to the High Court by way of an appeal 
and has failed to avail himself of that op- 
portunity by first going up to the District 
Judge and then coming up to the High Court, 
he cannot ask the High Court to interfere 
in revision. Per Ran. J. — Arc we to in- 
terpret the expression ‘‘in which no appeal 
lies” as if it were equivalent to the expres- 
sion “in which no appeal lies or may in 
future lie”? I hesitate to place so 
wide a construction upon these words. Ac- 
cording to the alternative interpretation, 
revision is barred only where an appeal, 
whether fir>t or second, lies immediately to 
the High Court; where no such immediate 
appeal lies, the High Court has jurisdiction 
to intervene in revision, although whether 
it will exercise this jurisdiction or not, will 
depend upon the urgency of the need for 
intervention. T.L.R. (1940) 1 Cal. 393= 
44 C.W.N. 364= A. I. R. 1940 Cal. 257. 

Revision anh Appeal. — There is an ana- 
logy between a revision application and an 
appeal hut the two arc not identical. In a 
suit or an appeal, the points to he decided 
ordinarily arc those on which the parties arc 
at variance. A revision application stands 
on a different footing. It is a matter bet- 
ween a higher Court and a lower Court; in 
fact rcvisional powers may in certain cases 
be exercised without an appeal or an appli- 
cation by any of the parties concerned. 144 
I.C. 883=1933 S. 200. Once the High 
Court is seized of the revision, then, it be- 
comes its duty to cast its eves (over) not 
merely on part of the proceedings hut the 
whole of them. What come under the re- 
view of the High Court arc the proceedings 
as a whole from start to finish and the oh- 

scrutin >' die High Court is 
that so far as possible justice may be done 
in the proceedings as a whole. 1941 A.W. 
R. (H.C. ) 130. 

Powers of Local Lec.islature to affect 
Kevisional Jurisdiction of High Court. — 
Per Rennet, J . — The local legislature has 
power (with previous sanction) to pass laws 


affecting the jurisdiction and powers of the 
High Court, whether derived from the 
Government of India Act, 1919, the Letters 
I atent or t lie Codes. (it) The power of 
superintendence under S. 107, Government 
of India Act, 1919, depends on appellate 
power and can also be affected by laws of 
the local legislature, (in) Where a special 
tribunal is created by an Act of the local 
legislature or of the Indian legislature to 
determine rights created by that Act, and 
that Act states that the decision of the 
tribunal shall be final, there is no interfer- 
ence with the rights of appeal, superintend- 
ence, or revision of the High Court, because 
the High Court never had such rights over 
the tribunal. 147 I.C. 148=1933 A.L.L 
971. Sec also 151 I.C. 880= 38 C.W.N. 
986=1934 C. 666. 

Powers of revision ok non-chartf.red 
High Courts. — Whatever powers Courts 
other than Chartered High Courts may have 
must he exercised under S. 115, and not 
under the section by which powers arc con- 
ferred hv the Government of India Act up- 
on Chartered High Courts. 151 I.C. 89= 
1934 S. 110. 

hiNDiNG of Fact. — The power of interfer- 
ence in revision is much more limited than 
that in case of second appeals. Hence a 
concurrent finding of fact of the lower 
Court based on evidence cannot he interfer- 
ed with. 1936 P. 558. A finding of fact 
of the Court of appeal below is not liable 
to he set aside in revision. 151 I.C. 1088 
= 59 C.L.J. 417=1934 C. 795. The ques- 
tion whether it has been established by evi- 
dence that a particular person became a 
surety for the payment of the amount due 
on a promissory note is a question of fact 
which cannot he agitated in revision. 150 
I.C. 1055=1934 R. 306. The lower appel- 
late Court decided the appeal on finding 
based on the construction of a porver of 
attorney which it had jurisdiction to do. 
Held, that the finding was not open to chal- 
lenge in revision. 15 L. 305=149 I.C. 1102 
= 1934 L. 67 (1). Where a finding is ar- 
rived at after a consideration of the oral 
evidence and incidentally of certain letters, 
the question of the construction of these 
letters is not a matter which can he examined 
in revision. 151 I.C. 385 (2).= 1934 A. 530. 

A finding that a certain document is not ge- 
nuine is a finding of fact. 161 I.C. 21= 
1936 L. 725. So also a finding of the lower 


Court about the bailee having taken neces- 
sary care of the goods such as is required 
by S. 151 of the Contract Act. 161 I.C. 
417=1936 C.W.N. 334=1936 O. 264- 

Where there had not been any real conside- 
ration of the evidence at all before the 
lower appellate Court and all that the Judge 
did was to seize hold of a rule of law about 
the burden of proof, a rule which inciden- 
tally loses most of its significance when 
there is evidence for consideration and *"5*} 
to seize hold of two or three superficial 
points in the case and rest content with that. 
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Held that that was not what an appella 
fudge was there for, especially when h c w . 
'reversing a well-considered finding ot a 
lower 8 Court and .ha. mtcrfrrencejn rev,- 
sion was necessary. 175 I.C. 4 JU=a.i.k. 

'Instruct, on or SeCtion.-S. 115 being 
merely an empowering section granting 
Uirisdiction regulated by the discretion of 
the High Courts, it ought to receive a liberal 
rather than a narrow interpretation. 40 

B. 86=33 I.C. 358; 65 I.C. 37 - ^‘8. h 

Court has revisional power under the Chari- 
table and Religious Endowments Act (X 

of 1920). 27 A.LJ. 911 = 1929 A. 581. 
“Record of a case" means the record of the 
legal proceeding decided although it is onl\ 
a legal proceeding in the suit. 24 S.L.l . 
277=1930 S. 265 (F.B.). There is no pro- 
vision in the section that the High Court 
cannot interfere in a case where an appeal 
lies to an inferior Court. Hence where the 
plaintiff has not filed an appeal to the Dis- 
trict Judge which remedy he has from an 
order' of the Sub-Judge rejecting a plaint, 
the High Court can interfere in revision. 

154 1 C. 103=1935 P. 86. See also 63 C. 
L.J. 103=1936 C. 786. S. 115. clearly re- 
fers in Cls. (a) and ( b ) to jurisdiction, 
which means the jurisdiction of the Court 
and not the competence of any party to sue. 

A finding that a party is not competent to 
sue is not therefore a finding affecting the 
'Court's jurisdiction. 165 I.C. 278=38 P. 
L.R. 313=1936 L. 783. . 

Interlocutory orders. — As to interference 
in revision with interlocutory orders, set 
75 I C. 107=1923 L. 301; 54 C. 1038; 156 
I.C. 162=1935 R. 122; 106 I.C. 57 (As a 
general rule no interference with interlocu- 
tory orders). 134 I.C. 118 (L.). See. 
also 1938 A.M.L.J. 123. It fc intolerable 
that where issues are decided separately, 
there should be what is really an interim 
appeal in the form of an application in revi- 
sion to High Court. 146 I.C. 615=1933 
R. 263. The High Court has jurisdiction 
under S. 115 to revise an interlocutory 
order passed by a Subordinate Court from 
which no appeal lies to the High Court. 
But it is only when irremediable injury will 
be done and a miscarriage of justice inevi- 
tably will ensure that the Court will inter- 
vene. 11 R. 36=143 I.C. 525=1933 R. 49. 
See also 60 C.L.j. 91=38 C.W.N. 1146; 
154 I.C. 615=1935 P. 90. Where the order 
is extraordinary or illegal or one made by 
the Court without any power to do so, it is 
open to the High Court to interfere. 134 
I.C. 118 (L.). Or, if the order is palpably 
incorrect and is one which gives the Court 
jurisdiction which it has not got. 13 R. 595 
=1935 R. 466. The word “case" covers 
interlocutory order. Such order if it goes 
to the root of the case can be revised. 27 
N.L.R. 254=130 I.C. 145=1931 N. 17. 
See also 9 R. 71 = 134 I.C. 744=1931 R. 
136; 9 R. 86; 9 R. 92. The High Court 


would not ordinarily exercise its revisional 
jurisdiction in a purely interlocutory matter, 
namely, about the admission of a certain 
piece of evidence. It may however do so 
when the question is one of general import- 
ance and no objection is taken by the oppo- 
site party as to the competency of the Court 
to entertain the petition. But such case 
must not be regarded as a precedent for 
interference in purely interlocutory matters 
of procedure which do not affect jurisdic- 
tion. and do not inflict irreparable injury. 
The expression "case which lias been decid- 
ed" in S. 115 is wide enough to include an 
interlocutory order, and even though there 
may be an appeal from the final decree, that 
consideration will not prevent in a proper 
case interference in revision. The Court 
will not however interfere unless it seems 
that there has been a gross and culpable 
error likely to inflict grave injustice and 
cause irreparable. injury . (A. I. R. 1931 

Rang. 136, Rel. on.) 181 I.C. 527=A.I. 

R. 1939 Rang. 92. Interference would be 
justified if otherwise irreparable damage 
would result. 4 L.L.J. 176=65 I.C. 2S2; 

44 B. 619; 5 M.L..T. 75; 1936 A.M.L.J. 

4. See also 11 R. 36; 131 I.C. 503=1931 
R. 193 (2) (Order impounding a document) 
or there arc other special and exceptional 
circumstances necessitating interference. 26 
I.C. 954=20 C.L.J. 426; or where there 
are other most cogent reasons. 43 I . C. 
684. As far as the Madras High Court is 
concerned, it cannot be held that there can 
be no interference by way of revision in an 
interlocutory matter or proceedings on the 
ground that it is not a case decided. 113 
I.C. 646=1929 M. 121. Sind Judicial Com- 
missioner’s Court has no jurisdiction to in- 
terfere in revision under S. 115, with inter- 
locutory orders even in exceptional circum- 
stances. 24 S.L.R. 227=1930 S. 265 (F. 
B.). The Rangoon High Court has always 
entertained applications in revision with a 
certain amount of freedom, even when the 
cases are not complete, if to allow a case 
to proceed would result in waste of time, 
trouble and money. 157 I.C. 814=1935 R. 
225. On this point, see also 85 I.C. 619= 
1925 C. 1118; 28 C.W.N. 991=82 I. C. 
1008; 1939 M.W.N. 621 (order granting 
temporary injunction). Interlocutory orders 
that can be rectified on appeal are not revi- 
sable although there may be no appeal 
directly from such orders. 5 M.L.J. 7a. 
But see 14 C. 768. See also 9 M. 256; 5 
A. 293; 18 B. 35. Where decree is against 
legal representative, as to whether revision 
lies from order in execution rejecting 
application by posthumous son to be im- 
pleaded as legal representative. 1936 S. 166. 

The following interlocutory orders 
are open to revision. — Though an order is 
interlocutory, if it goes to the root of all 
subsequent proceedings, the High Court 
would not decline to consider whether the 
Court passing the order in question hau 
jurisdiction to pass it. 1938 A.M.L-J- 
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Though an order is interlocutory, the Court 
will not decline to hear or interfere, if a 
question of jurisdiction is involved. 1938 
A. M.L.J. 74. Where the order is arbitrary 
and unwarranted in law. 58 I.C. 729=18 
A.L.J. 486; 1927 M.W.N. 218 (as) where 
the lower Court wrongly refused to grant 
commission for examination of witnesses, 35 
C.L.J. 78=68 I.C. 9; improper orders under 
Guardian and Wards Act, 42 I.C. 240; where 
amendment was improperly refused, 67 I.C. 
335; defect of jurisdiction causing failure of 
justice, 67 I.C. 278; 60 I.C. 481; where 
irreparable damage may result, 4 L.L.J. 176 
= 1922 L. 100; or where irreparable waste 
of time and money would result, 2 L.L.J. 
555=64 I.C. 387; allowing a party to adduce 
evidence after closing of the case, 59 I.C. 
450; order as to misjoinder of parties and 
causes of action. 43 M.L.T. 277=70 I.C. 
684; misjoinder of causes of action, 43 M. 
L.J. 218=69 I.C. 960 ; 42 M.L.J. 97; order 
refusing to add person as party defendant, 
1929 O. 148; 1929 M. 403 (2) ; 1930 P. 592; 
order directing trial piecemeal on certain 
issues onVt 60 I.C. 528=2 Pat.L.T. 154; 
improper order of remand, 1922 P. 79; 1922 
P. 359=50 I.C. 470; 45 C.L.J. 194. [In 
such a case High Court cannot go into merits 
of the order of remand. 39 M.L.T. 120.1 
Order setting aside cx parte decree. 32 C. 
W.N. 507. Question whether particular 
person should be next friend — Order of 
Court — Revisable. 1929 L. 257=113 I.C. 
901 . Summary rejection of application under 

0. 9, r. 9 is revisable. 1929 L. 878. An 

order refusing leave to sue as a pauper is 
not an interlocutory order and is revisable. 
142 I.C. 379. (32 A. 623 and 48 M. 700, 

Fo'l.) A Court has jurisdiction to consider 
the merits of the case on an application to 
sue in forma pauperis; the fact that the 
Court placed reliance on evidence which 
might not be relevant to a pauper app’ication 
is not an irregularity affecting its jurisdic- 
tion and no revision lies. (40 M. 793, App. ; 
17 S.L.R. 133, Foil.) 26 S.L.R. 491 = 142 

1. C. 379=1933 section 82; 19 Pat.L.T. 101 
•=1938 Pat. 209; 117 I.C. 90S. 

The following Interlocutory Orders ark 
not open to Revision. — The question of 
whether there is "sufficient cause” for an ad- 
journment under O. 17, R. 1 is a question of 
fact; whether decision on the merits is right 
or wrong, it must be held to be final on the 

point. 154 I.C. 935=1935 A.L.J. 372= 
1935 A. 476. Order granting adjournment 
on payment of costs, 25 I.C. 207= 12 A.L. 
J. 460; order deciding preliminary issue in 
a suit where such order would be appealable 
after final decision in the suit. 56 I.C. 248; 
146 I.C. 615=1933 R. 263; 156 I.C. 615 (1) 
= 1935 R. 158. See oho 1939 Pat. 564=1939 
P.W.N. 341 (Preliminary issue of res judi- 
cata decided first); 1934 A.L.J. 1204=1934 
A. 986 (Refusal to decide question of Ihw 
in the first instance). See also 149 I.C. 126 


£=1934 C. 499. But see also 58 I.C 729 
<=18 A. L.J. 486; 39 A. 254=38 I.C. 828; 
detect of jurisdiction where no failure of 
justice is caused, 67 I.C. 278; order direct- 
ing a party in scheme suit to give evidence, 
16 I.C. 3; order deciding admissibi’ity of 
certain evidence, 101 I.C. 385 =29 Bom.L. 
R. 304 ; 1939 Rang.L.R. 591=1939 Rang. 
448 (Rejection of evidence by trial court); 
orders which are open to appeal, 16 L.W. 
orders which are open to appeal. 16 L.W. 
312=74 I.C. 812; 22 I.C. 279=1914 M.W. 

N. 95; 24 I.C. 781 = 1 L.W. 232; 71 I.C. 
911; 41 I.C. 942; order refusing to stay 
proceedings under S. 10, C.P. Code, 1924 
L. 425 (F.B.), Rcl. on ; 165 I.C. 131= 
1936 L. 569 ; 41 P.L.R. 55; order disallow- 
ing interrogatories, 58 I.C. 721; refusing to 
frame additional issues, 29 I.C. 876; 1923 P. 
518=72 I.C. 148; order dismissing applica- 
tion to examine witness on commission, 61 
I.C. 821 ; 116 I.C. 97; order as to appoint- 
ment of guardian ad litem is not open to 
revision, 46 I.C. 316=5 Pat. L.W. 92; where 
another remedy is open to the party and no 
irreparable harm would be done, 5 P.L.J. 
400=a6 I.C. 649; order giving directions as 
to taking accounts, 3 Pat.L.T. 638=1922 P. 
508; or giving directions as to the order in 
which properties ought to be sold in court 
auction. 1933 A. 959. Order allowing plain- 
tiff to withdraw the suit with 1 bertv tc* bring 
a fresh suit, supported by good reasons. 10 

O. W.N. 311. As to order imposing condi- 
tion of securitv in granting leave to defend 
under O. 37, R. 3 (2). See 70 M.L.J. 241 
=43 L.W. 298= 1 936 M. 246. As to order 
reviewing plaint rejected tor non-payment of 
Court-fee, see 67 C. 61. An interlocutory 
order directing the plaintiff to pay an addi- 
tional court-fee cannot be the subject of revi- 
sion. The proper course for the aggriev- 
ed party would Ik* to file an appeal if and 
when the plaint is rejected on his refusal! to 
pay the court-fees. Suit for partition 
decree — Succeeding Judge modifying prior 
order — Valid — Cannot be interfered with in 
revision being onlv of an interlocutory nature. 

34 C.W.N. 731 = 1931 C. 52. Order as to 
locus standi of a person to apply for setting 
aside sale under O. 21, R. 89 is not open to 
revision. 161 T.C. 424=1936 O.W.N. 344. 

So also in execution. Where the custody 
Court decided that certain person is not en- 
titled to any priority, with reference to pro- 
perty in its hands. 163 I.C. 584=38 P.L. 

R. 800=1936 L. 521 . Also order on app'ica- 
tion under S. 19, Arbitration Act. 1936 S. 
205. 

Other remedy open. — Where another 
remedy is open to the party, c.g., by. a suit 
or appeal or otherwise, the Court will not 
entertain an app'ication for revision. ore 
31 C.W.N. 615=98 T.C. 89=1927 C .114; 

52 L.W. 1225= (1940) 2 M.L.J. 860; 21 
Pat.L.T. 629 ; 41 P.L.R. 381=1939 Lah. 
376; 1941 N.L.J. 391 ; 1^1 Mad 262= 

0941) 2 M.L.J. 860; 30 S.L.R. 288 ; 29 
Bom.L.R. 1355^=1927 B. 599; 1927 M. 
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1030 ; 64 I.C. 460 ; 38 I.C. 299; 63 I.C. 
809; 40 A. 216; 44 B. 595; 47 I.C. 19° ; 18 
L.W. 105; 41 M.L.J. 373 ; 31 M.L.J. 827; 

37 I.C. 348; 30 I.C. 845=18 M.L.T. 243; 

1 L.W. 905; 29 M.L.J. 53; 1 L.W. 233; 
1914 M.W.N. 95=22 I.C. 279; 23 M.L.J. 
281; 1912 MI.W.N. 956; 1 P. 68=65 I.C. 
135; 8 O.W.N. 999=1931 O. 408; 14 L. 51; 
1933 M. 217; 134 I.C. 160=12 Pat.L.T. 
613; 1931 A. 294 (F.B.); 53 A. 466=1931 
A. 333 (2); 161 I.C. 258=1936 R. 12; 155 
I C. 617=16 Pat.L.T. 158=1935 P. 186; 

14 P. 488=16 Pat.L.T. 311=1935 P. 385; 
153 I.C. 998=18 N.L.J. 72. Courts can- 
not help those litigants who choose a wrong 
remedy. (1933 L. 317 and 1933 R. 64, Rel. 
on.) 1935 L. 934. On this point the follow- 
ing cases may also be consulted. 145 I.C. 
766=1933 M. 217; 152 I.C. 1014=1934 P. 
664; 151 I.C. 382=1934 R. 188; 148 I.C. 
333; 60 C.L.J. 197; 1933 P. 604; 14 L. 51= 
142 I.C. 738=1933 L. 317; 1933 P. 625; 1938 
All. 6; 19 Pat.L.T. 118;40P.L.R. J. &K. 
29; 1938 Rang. 360; 18 Pat.L.T. 833; 21 
Pat.L.T. 629; 1939 All. 117; 41 P.L.R. 
102 (order dismissing suit under O. 9, R. 8) ; 
1937 M.W.N. 320 ; 30 S.L.R. 288 (order 
on claim petition under O. 21, R. 58). A 
revision petition will no doubt lie at the 
instance of a party aggrieved by an order 
on an application under O. 21, R. 100, C.P. 
Code. But the High Court will not interfere 
unless there are cogent reasons for such 
interference. 44 L.W. 703=1936 Mad. 940. 
See also 1937 P.W.N. 489=1937 Pat. 357 
(order setting aside sale under O. 21, R. 90) ; 
151 I.C. 668=1934 R. 230; 1934 R. 212; 146 
I.C. 845=34 P.L.R. 262=1933 L. 509; 144 
I.C. 897=35 Bom.L.R. 360=1933 B. 185. 
But this is simply a rule of practice which 
arises from the optional nature of S. 115 
which says that the High Court may make 
such order in the case as it thinks fit, and the 
High Court can interfere in special- cases. 
HR. 134=144 I.C. 163=1933 R. 64. See 
also 68 M.L.J. 218. It has been practice 
of Madras High Court to exercise revisional 
powers in cases where lower Court decides 
a preliminary issue as to the maintainability 
of the suit, holding the suit maintainable, 
although there is a remedy by way of appeal- 
against the decree in the suit itself. But it 
by no means follows that, because the High 
Court has the power to interfere it must 
necessarily do so. The High Court, on the 
contrary, ought not to interfere unless the 
particu'ar point can he shortly and con- 
veniently disposed of by way of revision. 58 
Ml. 771=41 L.W. 257=1935 M. 282=68 M. 
L.J. 218. Even where an appeal is open, 
if the effect of allowing a revision will be a 
convenience to the parties and save expense, 
the High Court will be inclined to interfere 
with the order. 55 A. 256=1933 A. L.J. 
268=1933 A. 374. So a'so where having 
regard to all the circumstances of the case 
and in the interests of Justice it considers 
such a course necessary. 148 I.C. 1074= 


1934 L. 119. 5><r also 1933 R. 259; 41 P. 
L.R. 374=1939 Lah. 52; 151 I.C. 1002= 
1934 R. 243; 146 I.C. 493c=1933 O. 540; 
1933 P , 86. It cannot be he’d that when- 
ever there is a remedy by way of suit, the 
remedy by way of revision cannot be allowed. 
The High Court has jurisdiction to act under 
S. 115 and set aside an order passed with- 
out jurisdiction and prevent unnecessary 
multiplication of legal proceedings 52 L 
W. 810= (1940) 2 M.L.J. 860. Sec also 15 
Luck. 332=1940 Oudh 237. Where a peti- 
tioner in revision has another remedy open, 
it depends upon the facts of each particular 
case whether or not the High Court will 
interfere in revision on that ground. 179 I. 
C. 845=1939 Pat. 263. Though the High 
Court will not ordinarily interfere in revi- 
sion when a remedy lies by way of appea 1 , 
the High Court will interfere if a defect of 
law and a grave wrong are manifest, for 
the High Court will not permit a case to 
proceed on jurisdiction snatched, and having 
no basis or justification. I. L.R. (1939) Kar 
330=A.1.R. 1939 Sind 137. Where the 
etTect of allowing a revision in a matter in 
which an appeal might also lie, will be a 
convenience to the parties and will save ex- 
pense, the Court wi'il interpret S. 115 liberally 
and will interfere in revision. A.I.R. 1941 
-Nag. 289. The dismissal of an application 
for a fina'I decree in a suit for sale on a 
mortgage is appealable as a decree under 
S. 96, C.P. Code, and a civil revision peti- 
tion against the order of dismissal is there- 
fore incompetent. 54 L.W. 107= (1941) 2 

• ’ ‘ ^hc or( l er rejecting a p'iaint 

is a decree. An order passed in appeal from 
that order that no appeal lies amounts to 
dismissal of the appeall. Even such order is 
a decree and is open to a second appeal, and 
not a revision to the High Court. The mere 
fact that the lower appel ate Court refuses 
to entertain the appeal is no ground for pre- 
ferring a revision to the High Court from the 
original order. 49 C.L.J. 81 = 115 I.C. 368. 
See also 119 I.C. 481=1929 L. 605. Where 
a plaint presented to the Subordinate Judge, 
l irst Class, was returned for presentation 
to the proper Court and on appeal the Dis- 
trict Judge affirmed the order, held, that a 
revision was not maintainable against the 
appellate order. 31 P.L.R. 178. The ordi- 
nary rule is that the High Court cannot inter- 
fere in revision if the party has a remedy 
by way of appeal or second appeall. But 
this rule has its exceptions, and each case 
must be judged upon the circumstances pecu- 
liar to it. 28 A. 72. See also 68 M.L.J. 
218; 1935 P. 86; 9 L.L.J. 19; 15 A. 405; 
34 A. 592; 8 Pat.L.T. 677=103 I.C. 32= 
1927 P. 316; 1931 A. L.J. 974 ; 67 I.C. 945 
(Revision entertained in case of gross in- 
justice, though other remedy open) . Sec also 
HR. 134=144 I.C. 163=1933 R. 64; 1933 
Pesh. 52=143 I.C. 87; 142 I.C. 628=1933 
P. 158; 58 C. 55=1931 C. 385; 10 A. 119; 
5 R. 742; 14 P.L.T. 70; 53 A. 532=1931 
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A. 663; 1931 L. 664. The High Court will 
not interfere with orders allowing or dis- 
allowing claims to rateable distribution 
except in very exceptional circumstances. 60 
I.C. 371; 14 L.W. 582= 70 I.C. 20 (2). 
See also 1931 M.W.N. 1012; 134 I.C. 195; 
33 P.L.R. 975; 41 L.W. 490=1935 M. 399; 
1930O.W.N. 262=1936 0. 185; 1936 O.W. 
N. 116=1936 O. 132; 1936 Pesh. 52=1935 

L. 971. But where the lower Court pro- 
ceeds on a clear misapprehension of a sec- 
tion of the Code, and refuses rateable distri- 
bution under S. 73, C.P. Code, it clearly, 
refuses to exercise a jurisdiction vested in it 
by law, and the High Court will interfere in 
revision notwithstanding that a remedy by 
suit is open to the aggrieved party. 193*5 

M. W.N. 1300=69 M.L.J. 908. So also the 

High Court will not interfere in revision with 
a decision under O. 21, r. 61 as the party 
aggrieved has a remedy under r. 63. 1930 

P. 394; 39 C.W.N. 733; 30 S.L.R. 288. Hut 
if it can be shown that, the Judge passing 
the order failed to exercise jurisdiction vest- 
ed in him by rr. 58 to 62, O. 21. its order 
is open to revision. 14 K. 516=164 JT.C. 
638=1936 R. 306. But see 58 C. 55=132 I.C. 
631 = 1931 C. 385 and 44 L.W. 703=1936 M. 
940 regarding proceedings under O. 21, r. 
TO 1 . The High Court under section 115, C. 
P. Code, has no jurisdiction to interfere in 
revision with an order under section 144 
which is subject to an appeal. 158 I.C. 90S 
= 1935 A.L..T. 995=1935 A. 873. Section 115 
of C. P. Code contemplates the railing of the 
records from a trial Court and the appeal 
referred to therein means an appeal to the 
High Court. If. therefore, a trial Court lias 
acted with material irregularity in the ex- 
ercise of its jurisdiction or acted illegally 
the High Court has power to interfere in 
revision provided that no appeal lies to the 
High Court. The section does not require 
that no appeal in the meantime should lmve 
been preferred to the District Judge or that 
if preferred it i 8 only the order of the Dis- 
trict. Judge which can he revised. 118 T.C. 
189 = 1929 A. 793. Refusal to entertain an 
application for review based on the ground 
of fraud is rcvisable notwithstanding the ex- 
istence of another remedy, 33 C.W.N. 572 = 
1929 C. 513. When another remedy is open 
to a party, but it is very inconvenient and 
practically is no remedy, the Court should 
give relief by wav of revision. 2 A.L.J. 
370; 65 I.C. 476; 26 L.W. 70=104 I.C. 371 
= 1927 M. 799; 53 M.L.J. 903; 55 M.L.J. 

345 = 51 M. 664 = 192.8 M. 416. Se r also 60 
M.L.J. 713 = 1931 M. 1 ; 1933 K. 64. High 
Court will interfere in revision in such cases 
to prevent multiplicity of proceedings. 131 
T.C. 14 = 1931 M. 511. Sr c aim 135 I.C. 199 
= 1932 L. 176; 1933 L. 48 = 33 P.L.R. 975; 
1937 Nag. 30 = T.L.R. (1937) Nag. 82; and 
save parties from long and expensive litiga- 
tion. 54 A. 516 = 1932 A. 411=1932 A.L.J. 
359. Plaintiff attached certain property 
which the defendant alleged was under 
walcf. Lower Court held that the wnkf was 


illusory l n appeal lower appellate Court 
allowed to continue the attachment. Defend- 
ant came in revision to the High Court. It 
was contended that revision of such order 
did not lie. Held, that an order of this 
kind could be revised oven though aggrieved 
party had remedy by regular suit. (1929 R 
-97, Foil.) 1935 R. 395. Appeal to lower 
Court under section 47, C. P. Code— Auction 
purchaser can petition High Court for re- 
vision as a second uppenl by him does not 
lie. 117 I.C. 789=1929 M. 84. There is 
no ground for restricting the scope of the 
words “in which no appeal lies” to cases 
where no appeal lies from the order sought 
to be revised. 1930 A.L.J. 924=1930 A. 
604 (2). See also 123 I.C. 127 = 1931 L. 302 
(1). Where the order of remand passed in 
appeal appeared to have been passed with- 
out jurisdiction, held in revision that tho 
order should bo set aside and the appeal 
remitted for re-decision, though the order of 
remand could be called in question in an ap- 
peal from the final decree. 133 I.C. 127 = 
193 1 L. 302 (1). When tho order is in effect 
a decree, if it is appealable though it is 
described as a decretal order and no revi- 
sion lies against it. 54 M. 337 = 1931 M. 471 
= 60 M.L.J. 167. The High Court is reluc- 
tant to interfere in eases under the Dekhan 
Agriculturists’ Relief Act where tin* rovi- 
sional powers of District Judge suffice. 55 

H. 411=33 Bom.L.R. 476 = 1931 B. 284. An 
order under section 73 is not merely a mini- 
sterial order; it is a judicial order. But 
the order cannot bo interfered with in re- 
vision ns the party lias another remedy bv 
way of suit. 27 S.L.R. 193 = 1933 S.*32P. 
Oder dismissing suit under section 9. Speci- 
fic Relief Act, will not be revised, as re- 
medy bv regular suit is open to fiim. 165 

I. C. *908 = 1 936 O.W'.N. 1228 = 1937 Oudh 183. 
Although the High Court will not ordinarily 
interfere in revision in a enso under section 
9, Specific Relief Act, where there has really 
been no trial of tho ease at all and the suit- 
lias boon dismissed under a misapprehension of 
the scope of section 9. the High Court will 
interfere in revision. 20 N.L.J. 189 = A.I.R. 
1937 Nag. 326. 


Failurf. to fxfrcirf. Jurisdiction and 

WRONG F.XFRCISF OF JURIRDIUTION. — TliC Tligll 
Court is bound to interfere where it appears 
that the Court of First Instance has exorcis- 
ed a jurisdiction not vested in it by law. 26 
M. 170; 21 M.L.J. 1020; 1935 Posh*. 21; 153 
I.C. 453 = 68 M.L.J. 115; 68 M.L.J. 236; 

1937 A.L.J. 671=1937 All. 598 (failure of 
Court to apply its mind to the mandatory 
provisions of law). Ser also 1937 A.L.J. 84- 
= 1937 All. 753; 55 T.C. 41; 51 T.C. 873- 
4 P.L.J 340; 51 T.C. 189=4 P.L.J. 277; 49 
T.C. 442 = 4 P.L.J. 57. Ousting jurisdiction 
must be patent on tho face of the record 
before it can bo predicated of a Court that 
it has exercised a jurisdiction not vested in 
it by law. 44 B. 595; 65 T.C. 50. (Error 
held not to bo so pntent); 1022 S. 1; (1933 .. 
82 and Sind Misc. Appln. No 44 of 1930 
Rel. on.) 27 8.L.R. 261=1033 8. 220 . The 
High Court has power to interfere in ronsion 
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with an order passed in appeal confirming 
the trial Court’s decision that it had no juris- 
diction to try the particular suit before it. 
1941 N.L.J. 245. If the defendant has a 
defence which the law allows him to raise, 
and the Court refuses to entertain it, its 
action goes to the root of jurisdiction, what- 
ever the reasons given. It is a case of non- 
exercise of jurisdiction, and the High Court 
has power to interfere under section 115. I. 
L.R. (1937) Nag. 159 = A.I.R. 1937 Nag. 207. 
See also 1937 A.L.J. 842 = 1937 All. 753; 
1937 Nag. 39. There must be some 
limit to the latitude to be given to the prin- 
ciple that a Judge has jurisdiction to come 
to a wrong decision as well as to a right 
one. It is not possible to stretch the prin- 
ciple to the extent of holding that it pre- 
cludes the High Court from interfering in a 
case where a Judge has given a litigant the 
benefit of a contract to which ho has found 
that litigant was not a party. That is an 
illegal exercise of jurisdiction or at any rate 
a material irregularity. 41 C.W.N. 601. Where 
a Court hns jurisdiction to make an order 
and refuses to make it on the ground that 
it hns no jurisdiction, that is a good ground 
for interfering in revision under section 115, 
30 Bom. L.R. 499 = 58 B. 485 = 1934 B. 252. 
■“Jurisdiction” in section 115 of C. P. Code 
means a jurisdiction local, pecuniary, per- 
sonal or with reference to the subject-matter 
of the suit. 23 I.C. 977 = 41 C. 323; 15 I. 
C. 669. See also 46 C.L.J. 182=103 I.C. 
108 = 31 C.W.N. 818; 11 M. 220 (F.B.); 7 
A. 345, 350; 8 A. 519. A Court’s decision 
regarding its own jurisdiction in a particu- 
lar matter is open to revision. 104 I.C. 342 
= 1927 S. 239; 116 I.C. 172. But see 1929 
L. 83. Where the lower Court itself has to 
determine whether it has jurisdiction or not 
to try the case, and it excrciscg its discre- 
tion wrongly and proceeds to try the case, the 
High Court has power to interfere in revi- 
sion. 20 N.L.J. 247 = A. I. R. 1937 Nag. 334. 
Whore orders of lower Court amount to re- 
fusing to try the case and to exercise juris- 
diction vested in them, revision lies. 1937 
N. 39. Refusal to entertain defence which 
law allows is a case of non-exercise of juris- 
diction, and revision lies. 165 I.C. 926 
tNag.). Where the question is whether the 
Civil or Revenue Court should take cogni- 
zance, an erroneous decision can form the 
subject-matter of revision. 27 A.L..T. 1157. 
An order of a Small Cause Court returning 
the plaint for presentation to proper Court is 
revisable. 1932 A.L.J. 1068 = 1933 A. 106. 
So also an order by a Court returning a 
plaint for presentation to the Small Cause 
Court and this even when the District Judge 
failed to make a reference under O. 46, r. 
7. 1932 N. 70. Whore the parties went to 

trial on the merits and the Court raised an 
issue ns to want of jurisdiction suo motu at 
a late stage and returned the plaint, held 
that the order was not justified and should 
bo set aside in revision. 131 T.C. 303 (2) 
= 32 P.L.R. 737. Whore the lower Court 
exercises jurisdiction in a proper manner, 

C. C. M —83 


the High Court will not interfere. 45 A. 
548 = 73 I.C. 538; 45 A. 425. See also 68 M. 
L.J. 324. Ordinarily interference in revision 
is inadvisable in cases of decisions as to 
jurisdiction and should only bo made in ex- 
ceptional cases to remedy injustice. 1923 L. 
565; 73 I.C. 755=1923 L. 524. Where a de- 
cree is obtained against a person who does 
not represent the estate and the estate is 
sought to be sold in execution of such a 
decree, the case falls within tin* principle of 
32 C. 296, and the decree is liable to be set 
aside in revision for want of jurisdiction. 53 
C.L.J. 415 = 134 I.C. 305 = 1931 C. 673. 

High Court’s interference under section 115 
— If confined only to question of jurisdic- 
tion. 20 C.W.N. 1080 = 37 I.C. 129. On the 
mere giound that the decision was wrong, a 
High Court certainly will not interfere but 
where the lower Court had no jurisdiction to 
enquire into the question, High Court has 
power to interfere in revision. 1 R. 265 = 
76 I.C. 504. Se e also 106 I.C 901 relying 
on 6 L. 487 (P.C.); 40 M. 793 (P.C.); 27 
M. 504; 30 C. 397; 46 C.L.J. 182 = 103 I.C. 
468 = 31 C.W.N. 818; 27 A.L.J. 061 = 119 I. 
C. 859. The order of a Court wrongly re- 
fusing to entertain an application on* the 
ground that it did not lie at all, is on account 
of the declining of a jurisdiction, liable to be 
set aside. 38 M.L.J. 322; 48 I.C. 139 = 8 L. 
W. 436; 31 I.C. 536 = 2 L.W. 1115; 31 I.C. 
209; 28 I.C. 707 = 2 L.W. 366. Points of 
jurisdiction, even though not taken in the 
lower Court, can be argued in the High 
Court. 41 L.W. 20 = 1935 M. 89. 

Illustrative cases of wrongful Exer- 
cise of Jurisdiction. — Where a Court has 
acted by inventing a rule of procedure for 
itself which is not warranted by law the 
High Court is not only competent to inter- 
fere but should interfere in its revisional 
jurisdiction. 27 A.L.J. 769 = 1929 A. 593. 
The High Court can interfere in revision 
when a Civil Court hag wrongly entertained 
a suit cognizable by a Revenue Court. 56 I. 
C. 946 = 23 O.C. 281. Also when a suit is 
wrongly tried by a Court of Small Causes. 
1932 L. 637. District Munsiff exercising 
small cause jurisdiction when not invested 
with such powers — Revision lies. 22 I.C. 
909 = 12 A.L.J. 109. But High Court would 
not interfere in revision, in a suit cognizable 
by a Small Cause Court, but tried by a 
District Munsiff and appeal suit heard by the 
District Court without any objection. 21 B. 
417; 75 I.C. 769. Revision lies against order 
wrongfully refusing to file appeal. 99 I.C. 
690. Jurisdiction, want of — Plea to be sub- 
stantiated by evidence. 52 I.C. 32. An order 
without enquiry is without jurisdiction. 24 
L.W. 839 = 99 I.C. 383 = 1927 M. 188. Omis- 
sion to refer to evidence. 104 I.C. 321 ; 99 I. 
C. 946 = 44 C.L.J. 565. The omission of an 
appellate Court to deal with an appeal 
before it on the merits is a failure to exer- 
cise jurisdiction vested in it bv law. 40 C. 
518 = 20 I.C. 420. The High Court has power 
to set aside the order of the lower appellate 
Court on the ground that no appeal lav to it 
at all. 5 Pat. L.J. 97 = 55 I.C. 15. See also 
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140 I.C. 48 = 1932 L. 410. But see 1929 R. 
198. Where the lower Court accepts an 
appeal which is incompetent, the High Court 
may interfere in revision and set aside its 
order. 152 I.C. 022 = 1934 L. 540. Where 
an order, not being appealed against, be- 
comes final, it cannot be set aside by the 
appellate Court when hearing an appeal 
against a later order; nor can such Court 
pass an order which is inconsistent with the 
earlier order. Such an order of the appel- 
late Court is liable to be set aside in revi- 
sion. 152 I.C. 693=1934 L. 538. An order 
of the appellate Court directing the re- 
hearing of a suit without any finding as to 
the sufficiency of the cause for the non- 
appearance of the defendant is illegal and 
without jurisdiction. 54 I.C. 905 — 1 Pat. 
L.J. 09. See also 100 I.C. 135=1927 M. 
335. Where the appellate Court has juris- 
diction to hear an appeal and passes an 
order directing the first Court to proceed 
with the suit the order cannot bo attacked in 
revision, even though it may be erroneous in 
law. 53 A. 519. An erroneous decision of 
the lower appellate Court that the first Court 
had*or had not jurisdiction to entertain a suit 
can be interfered with in revision. 39 M. 195 
= 24 M.L.J. 112; 70 I.C. 1010=1923 L. 412. 
Where a Court assumes jurisdiction to pass 
an order on an erroneous view of the law, 
in a matter where it has in fact no jurisdic- 
tion, it is a case for interference of the 
High Court. 40 M. 530 = 44 M.L.J. 1; 100 I. 
C. 930=1927 1/. 342. Jurisdiction — Refusal 
to exercise — Court misinterpreting section 73 
of the C. P. Cod'- and consequently refusing 
help. 10 I.C. 527 = 15 C.W.N. 842. See also 
1927 M. 1030; 00 I.C.. 371; 70 I.C. 20 (2) 
(Mad.). Where the Court below does not 
judicially consider what it ought to have 
considered, and decides something that 
it is not called upon to decide, there is 
illegal or irregular exercise of jurisdiction. 
155 I.C. 1088 = 1935 A.L.J. 527 = 1935 A. 
310. When a Court, upon an erroneous view 
ns to the scope of a section of the Code, ap- 
plies it to a case to which it has no applica- 
tion. it acts without jurisdiction. 33 C. 487; 


99 I.C 425 = 1927 M. 427. Sr r also 191 I.C. 
217: 30 C.W.N. 788 = 1932 C. 857 HI T. Act). 
Where a Court rejects the application of 
two idols, represented by their sliebait for 
permission to file a suit" in forma pauperis 
on the erroneous assumption that they nre 
not “persons" entitled to present such an 
application under O. 3.3, C. P. Code, its 
decision amounts to a conscious violation of 
the specific rules of the C. P. Code and is 
open to revis’On. (1931 N. 17; 1924 N. 44 
and 1922 B. 584, Foil.) 31 N. T, R 413 = 
18 N.L.J. 347 = 158 T.C. 060 = 1935 N. 299. 
See also (1941) 1 M.L..T. 31 ; 1930 A. M.L.J. 
4. A mere misconstruction bv a subordinate 
Court of section 87 of the Negotiable Instru- 
ments Act is not a ground for revision bv 
the High Court under section 115, C. P. 
Code. 12 T.C. 138. Issues framed not aris- 
ing from plaint and rejecting application 
to confine issues to matters stated in plaint 


—Revision lies. 1929 N. 347. Suit dismiss- 
e«l on questions not raised— Revision lies 
1929 L. 294. Case of misconstruction of 
plead mgs. 1927 L. 44. Where the lower Court 
has found a different case for the petition- 
ers from that set up by them in their peti- 
tions, and allowed their claim, it is an irre- 
gularity which justifies interference in re- 
vision. 133 I.C. 301 = 1931 M. 534. A Judge 
who passes a deerco which is not supported 
by any evidence on the record has taken 
upon himself a jurisdiction not vested in 
him by law. 10 C.W.N. 14; 9 A. 398, 404. 
See also (1941) 1 M.L.J. 250; 39 P.L.R. 499. 
landing of fact without evidence. 64 I.C. 
85. Holding particular evidence as inadmis- 
sible was vastly different from failng to ex- 
ercise a jurisdiction vested by law in the 
Court of the first appeal. *1929 P. 633. 
Where, by an error of law, the Court 
excludes certain evidence from consideration, 
flic evidence being the main evidence in the 
case, there is such a material irregularity in 
the exorcise of its jurisdiction as may lay 
the judgment open to revision. 119 I.C. 417 
(2). See also 14 Pat.L.T. 70; 35 C.W.N. 1242; 
1931 A. 452. When a document has some legal 
effect on the decision, its exclusion can be 
treated as a refusal to exercise jurisdiction. 
25 I.C. 204. When the conclusion of the 
lower Court is obviously opposed to the 
finding expressed i n the body of the judg- 
ment, the High Court can interfere in re- 
vision with such an order. 1929 M. 841 
H) = 119 I.C. 04; 1930 M.W.N. 1227. 

Where a subordinate Court procoeds with 
the trial of a suit in contravention of section 
10, C. P. Code, it usurps a jurisdiction not 
vested in it by law and its order refusing 
to stay the suit though interlocutory, is 
open to revision bv the High Court. 42 A. 
409; 70 I.C. 5=10 L.W. 007. An order 
under section 10 staying a suit amounts to 
a decision that the Court has no jurisdiction 
to try the suit. If wrongly used, it is a re- 
fusal to exercise jurisdiction and is open to 
revision under section 115. 50 I.C. 212; 14 
I.C. 711; 14 T.C. 221; 1929 L. 094. See 
also 139 I.C. 48 = 33 P.L.R. 787. But see 
1929 L. 002. An order refusing to stay a 
suit during the pendency of another suit in 
the same Court is not an interlocutory order 
and it is not subject to revision under 
section 115, C. P. Code, and section 44 of the 
Punjab Courts Act. However, if circumstan- 
ces justify such a course the Court may inter- 
fere either under section 151, C. P. Code or 
under section 107 of the Government of India 
Act. .31 Punj.L.R. 174 = 1930 L. 525. An 
order refusing to stay the trial of a suit 
which is connected with an appeal pending 
in the appellate Court is rcvisnble. 1933 
L. 50. Where a Judge refused to try the 
issues raised before him, lie has declined to 
exerciso a jurisdiction vested in him by law 
and tho High Court can interfere. 39 A. 
297 = 38 I.C. 335. Tho failure of a District 
Judge to decido a plea amounts to a refusal 
to cxeTciBe a jurisdiction and his derision is 
liable to be set aside in revision. 54IAJ. 
662. Omission to decree claim admitted. 
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1922 P. 355; 1923 P. 41. Also where an 
objection to the place of suing is overruled 
ami embodied in n formal order. 41 A- 
002 = 51 I.C. 331. As to order allowing 
amendment of plaint, see 36 P.L.R. 264 
1934 L. 974. The refusal by the lower 
Court to allow an eminently just and equi- 
tablo application for amendment is tanta- 
mount to a refusal to exerciso a jurisdiction 
vested in the Court under sections 151 and 
152 of the Code. 8 Luck. 734 — 11 O.W.N. 
550 = 1934 O. 352. Ate also 148 I.C. 347 
= 15 • Pat.L.T. 602 = 1034 P. 425; 38 C.W. 

N. 1183. An order directing a plaint to 
be returned for amendment without a prayer 
being without jurisdiction, is open to revi- 
sion by the High Court. 24 M.L.J. 455 = 

19 I.C. 672; 1913 M.W.N. 1024 = 21 I.C. 
767. Also an order dismissing summarily 
an application by plaintiff to restore a suit 
dismissed for default. 100 I.C. 677 — 192 < 

L. 239. Where an order refusing to re- 
open a suit decreed ex parte is set aside on 
appeal, the order setting aside the_ trial 
Court’s order is open to revision. 145 I.C. 
370 = 1933 R. 156. The Judge had before 
him an application for re-opening the ex 
parte decree which on the face of it was 
time-barred and which he recognised as 
being time-barred on its face. Yet he 
allowed an extension of time. Held, that in 
re-opening the case he exercised a juris- 
diction which ho had not got and that the 
order re-opening the case should be set 
aside. 144 I.C. 980 = 1933 R. 110. Failure 
to exercise jurisdiction vested by the Cal- 
cutta Rent Act can be interfered with under 
section 115, C. P. Code. 26 C.W.N. 711=49 
C. 928. Failure to deal with question of 
limitation arising in the case is no material 
irregularity requiring interference in re- 
vision. 32 I.C. 785 = 3 L.W. 176. But 
sec 18 I.C: 391 = 17 C.W.N. 667. Where 
a suit was withdrawn by the plain- 
tiff without the Court’s considering the 
terms of withdrawal especially as to costs, 
it was held that the omission to consider the 
question of costa which resulted in injus- 
tice to defendant is a failure to exercise the 
jurisdiction vested in the Court. 31 I.C. 
617 = 13 A.L.J. 10 (Rev.); 1929 A. 683. 
Application for decree . absolute — Declining 
to entertain objections. 5 Pat. L.J. 342. 
When a date is appointed for the hearing of 
parties in order to ascertain valuation on 
sale proclamation^ the Court acts without 
jurisdiction in fixing valuation at an earlier 
date without hearing the parties. 3 P.L.T. 
.342 = 65 I.C. 360. Where the Court wrong- 
fully cancelled a lease granted bv a guar- 
dian which was perfectly within his compe- 
tence, held, in revision, that the order was 
made without jurisdiction and must be set 
aside. 1930 L. 1017 = 132 I.C. 203. Where 
a Court orders that a guardian is responsi- 
ble for the income of the estate of minor 
only from the date of the grant of the certi- 
ficate of guardianship, and the order is not 
appealed against, it is not competent for the 
successor of the former Judge to hold him 
liable from an earlier date on which ho was 


appointed ; and such an order is liable to be 
set aside in revision. 152 I.C. 691 (1) = 1934 
L. 592 (1). Where executing Court allows 
a person not entitled to deposit amount in 
satisfaction of decree the Court acts with- 
out jurisdiction within, fc>. 115. 26 C.W.N. 

167 = 70 I.C. 127; 45 A. 425 = 21 A.L.J. 
313; 52 I.C. 344. Where the lower Court 
took a wrong view of the law relating to 
procedure and refused to proceed with the 
execution proceedings, held, that the lower 
Court had refused to exercise a jurisdiction 
vested in it and the High Court could inter- 
fere. 143 I.C. 189 = 10 O.W.N. 263 = 1933 
O. 225. In deciding that certain property 
was not saleable the lower Court was only 
exercising its jurisdiction and it cannot be 
said to have refused to exercise its juris- 
diction, by refusing to execute the decree by 
attachment of property which it held to bo 
not saleable. 149 I.C. 815 = 1934 R. 263. 
The High Court has jurisdiction to inter- 
fere with the wrong exercise by the Courts 
below of powers vested in them under O. 21, 
rr. 89 to 92 dealing with confirmation and 
setting aside of auction-sale. 67 I.C. 286; 
32 C.W.N. 57 = 104 I.C. 199 = 1927 C. 
63; 17 Pat.L.T. 852 = 1937 P. 104; 17 Pat. 
L.T. 940 (F.B.). See also 1937 Pat. 357. 
Where a Judge has proceeded on the assump- 
tion that a Court has no jurisdiction to order 
addition of parties to a suit in which one 
of the defendants died before the institution 
of the suit, he has failed to exercise a juris- 
diction vested in him by law. 147 I.C. 
782=1934 A.L.J. 126 = 1934 A. 25. Appel- 
late Court wrongly entertaining appeal from 
order passed under O. 21, r. 58, in claim 
by judgment-debtor of attached property in 
representative capacity. 17 Pat.L.T. 810. 
The refusal to entertain an application under 

0. 1, r. 8 without proceeding in accord- 
ance with law comes under section 115. 145 

1. C. 387=14 Pat.L.T. 361=1933 P. 302. Issu- 
ing notice under Regulation not in force is 
revi sable. 10 Pat.L.T. 787 = 1929 P. 537. 
Defect in the signature of plaint in a suit 
in the Village Court cannot be interfered 
with by Munsif under section 73, Village 
Courts Act, nor by the High Court in revi- 
sion. 30 L.W. 499. Where the lower Court 
refuses to set aside a sale of a Patni, errone- 
ously holding that section 14 of the Patni Re- 
gulation is not retrospective, it fails to exer- 
cise a jurisdiction vested in it by law and 
consequently the order is open to revision. 
61 C. 903 = 38 C.W.N. 720 = 1934 C. 512. 

Rt , visional Jurisdiction to attain “ends 
of Justice". — The powers under section 115 
are intended to be exercised with a view to 
subserve and not to defeat the ends of jus- 
tice. 144 I.C. 904 = 1933 A. 154. See also 
145 I.C. 164 = 35 Bom.L.R. 388 = 1933 B. 
245; 41 L.W. 20=1935 M. 89. The rule that 
where substantial justice has been done be- 
tween the parties, even if the lower Court 
has erred in law the High Court ought not 
to exercise its discretion in favour of the 
party relying on a technical pica, though a 
sound one, has to bo applied with care. The 
substantial justice referred to above relates 
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to rights to which a party has a legal right 
as opposed to a purely moral claim. The rule 
applies when owing to some technical rule of 
procedure or to some stupid blundering the 
claim is likely to fail whereas had the proper 
rule or remedy been applied it would have 
succeeded. It does not refer to cases where 
whatever the plaintiff had done his claim 
could not in any event have succeeded. If a 
plaintiff’s suit is barred by time, the rule 
referred to is not attracted to such a case. 
1941 N.L.J. 324. Sec also 42 P.L.R. 227. 
Where the conditions set out in section 115 
are present, a summary view of justice is 
frequently not a conclusive or even a very 
safe guide, especially, where the real ob- 
stacle in the way of the opposite party is a 
statutory bar of limitation. 1934 1\ 50. An 
order under section 145 passed by a Sub- 
Judge can, if necessary, be revised by the 
High Court although an appeal lies to Dis- 
trict Court from such order and a further 
appeal from the order of the District Court 
lies to the High Court. 11 R. 134 = 144 I.C. 
103 = 1933 R. 04. Where the Court passed an 
order in the course of execution assessing 
mesne profits on an erroneous basis. Held, 
that the preliminary decree was erroneous in 
so far as it failed to fix the basis for the ns 
sessment of mesne profits and that, having 
regard to the fact that if this Court had 
pursued the proper course and fixed the 
basis in the preliminary decree, it would 
have been open to revision and with a view 
to save a great deal of money, time and 
labour, the order should bo interfered with 
in revision. 151 I.C. 922 = 38 C.W.N. 384 
= 1934 C. 503. Where the burden of proof 
has been wrongly placed by the lower Court 
and there has been a miscarriage of justice 
the High Court should interfere. 159 I.C. 
70 (1)= 19.35 R. 131. 

Sec. 115, Cl. (a ). — Where a Court pro- 
fessing to act under O. 21, r. 90 sets aside 
n sale without proof of substantial injury, 
such an order is one passed without juris- 
diction within the meaning of this section. 
9 M. 145. See also 100 I.C. 508; 1941 O.W.N. 
835; 1937 Rang. 537 (Application not con- 
forming to r. 89 of O. 21). Proceeding under 
O. 41, r. 23 instead of under O. 41, r. 25 does 
not create a point of jurisdiction so ns to 
justify interference. 64 I.C. 430. A Court 
lias jurisdiction to hear an application for 
review though insufficiently stamped and the 
High Court will not interfere on that ground. 
21 I.C. 942 (C.); 43 A. 288; 2 L.W. 360. 

Where the trial Court extended time for pay- 
ing deficient Court-foo after the passing of a 
decree, held, that the order was without 
jurisdiction and must be set aside in re- 
vision. 129 I.C. 732 = 1931 A. 318. A 
general order of remand by an appellate 
Court which misunderstands its own duties 
and in substance declines jurisdiction is 
liable to be revised by the High Court. 63 
I.C. 358. The investigation contemplated 


jurisdiction illegally or wit h material 

by O. 33, r. 7 must be confined to the 
applicant s pauperism, and if the Court re- 
ceives evidence o n the merits, it exercises 
a jurisdiction not vested in it by law 13 
M.L.J. 292 (F.B.). See (dso 45 A. 548. 
Subordinate Court legally incompetent to 
try suit — Appellate Court ordering it to hear 
and dispose of it— Appellate Court acts 
without jurisdiction. , (Case-law reviewed) 
1930 A. 713 = 1930 A.L.J. 1233 (F.B.). 

Sec. 115, Cl. (6). — If by taking a mis- 
taken notion of his legal powers, a Judge 
fails to exercise a jurisdiction vested in him 
bv law, the High Court can interfere. 12 
M.L.J. 473. Sec also 10 O.W.N. 263 = 
1933 O. 225; 1931 A. 756=1932 A.L.J. 13. 
Where a Judge puts an erroneous construc- 
tion upon the provisions of an Act, this docs 
not amount to failing to exercise a juris- 
diction vested by law. 13 C. 90 (93). 

\N here no application is made under O. 21, 
r. 90, but, nevertheless, the Court refoses 
to confirm the sale under O. 21, r. 92, it 
has failed to exercise a jurisdiction vested 
in it. 20 C. 8 (11) (P.C.). Sc c also 13 

A. 761. Court’s refusal to set aside sale, 
when judgment-debtor deposits the decree 
amount and applies under O. 21, r. 89, is 
revisable. 118 I.C. 805=1930 O. 9. See 
also 133 I.C. 407 = 1931 A. 756. When a 
Court refuses to investigate n claim under 
O. 21, rr. 58 to 60 it refuses to exorcise 
jurisdiction vested in if bv law. 4 C.L.R. 
74; 49 C.L..T. 51 = 1929 ' C. 225. more 

the Court refused to adjudicate the claim 
and it appeared that it had failed to con- 
sider the law applicable and prejudice was 
thereby caused, held, that the High Court 
eould interfere in revision. 1929 R. 152 = 

7 R. 132. Where the Judge refuses to con- 
sider the objections to an award though 
filed within time, ho refuses to exerciso a 
jurisdiction which vests in him. 1933 R. 
38. Where the lower Court has failed to 
take notice of the real point in the case, the 
High Court ran interfere in revision. 166 
T.C. 226 (21 = 1928 L. 299; 5 R. 863. Wien 
a Judge refuses to accept n plaint he fails 
to exercise a jurisdiction vested in him by 
law. 32 C. 146. Where the Court rejects 
an application for lonve to sue in forma 
pauperis for defective verification and does 
not give n ehaneo to the applicant to correct 
the defect, it amounts to failure to exercise 
the jurisdiction vested in it under section 
153. 193.3 A.L.J. 116 = 1933 A. 295. A pur- 

chnse by the decree-holder's pleader for him- 
self may bo attacked on principle and may 
be, in certain cases, avoided, but it is not 
an error of law or jurisdiction if the Court 
does not avoid it. 117 I.C. 727—1929 AL 
624. Failure to complv with provisions of 
r. 22 of O. 21— Illegality— Objection not 

taken — Apeal not maintainable— Interference 

of High Court in revision. 7 R. 116. 

Sec. 115, Cl. (c): Court acting H.leo al- 
ly or wmr Material Irregularity, tos 
ns to applicability of this clause. I.L.B. 
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N. 73 = 104 I.C. 848 = 193(5 N. 157; 1940 Pat. 
263; 1940 Pat. 437; 1939 PAV.N 3 J 1 “ 1939 
Pat! 564; 1939 Pat. 74; 1939 Pesh. 9. 01. (c) 
of action 115 has a distinct meaning from 
that of the other two clauses. It does not re- 
fer only to defects of procedure; nor is it 
confined to errors in the method or manner ot 
trial. It empowers the High Court to 
interfere and correct gross and palpable 
errors of Subordinate Courts for the 
ends of justice. 38 C.W.N. 1146 = 60 CL J. 

91. Cl (c) of section 115 contemplates 
cases other than those referred to in els. 

(o) and (!>). The words in cl. (c) did not 
occur in the Code of 1877 and were intro- 
duced for the first time in the Amending 
Act of 1879. They are intended to ro-refer 
to cases where the Court has jurisdiction 
and has exercised it but has acted illegally 
or with material irregularity in the exercise 
of jurisdiction. 34 C.W.N. 515. For the 
meaning of the words “illegally” and “ma- 
terial irregularity”, see 7 K. 341, 

(F.B.); 7 R. 339 = 1929 R. 145; 1929 A. 683. 
See also 1932 A.L.J. 803; 149 I.C. 1126 

=1934 Pesh. 29. “Acting illegally or with 
material irregularity” does not mean commit- 
ting an error in the decision arrived at ; but 
where a procedure has been adopted which is 
grossly improper and leads to a denial of jus- 
tice, it amounts to a material irregularity in 
the exercise of its jurisdiction. 1933 A.L.J. 
110 = 1933 A. 295; 34 Bora.L.R. 1273; 1932 
A. 154. The High Court os a Court of re- 
vision is not expected to weigh the evidence 
which is led before the lower Court. But 
when it is found that there is no evidence 
at all from which the inference as drawn bv 
the lower Court could be deduced, the High 
Court has no alternative but to interfere. 
Further where the lower Court has acted 
without any clear conception of the law on 
the subject or has failed to apply the law 
to the facts of the case, it acts illegally, and 
in any case with material irregularity, justi- 
fying interference by the High Court in revi- 
sion. I.L.R. (1938) Mad. 988 = 47 LAV. 578= 
1938 Mad. 634= (1938) 2 M.L.J. 100. A 
Court acts with material irregularity in the 
exercise of its jurisdiction if it arrives at a 
finding without reference to unequivocal evi- 
dence on record. 42 P.L.R. 48 = A.I.R. 1940 
Lah. 180. The ignoring of a reported ruling 
of the ITigh Court or complete failure to 
grasp its essentials, must bo taken as mate- 
rial irregularities. A.T.R. 1941 Rang. 22. 
Failure by the lower Court to notice that a 
certain ruling which it has followed does not 
apply to tho case is a case of material irre- 
gularity. A.I.R. 1941 Pesh. 76. When tho 
lower Court commits an illegality in tho exer- 
cise of its jurisdiction in refusing to follow 
a ruling of the Chief Court by which it is 
bound, it is incumbent on the High Court to 
interfere in revision. 171 I.C. 527 = A.I.R. 
1937 Rang. 197. Where the Court pnsses an 
erroneous order on a wrong view of the law, 
allowing an application, when it ought to 
reject it for non-compliance with the require- 


ments of the statute, the error amounts to 
such an illegality or material irregularity in 
the exercise of jurisdiction as to call for the 
interference of the High Court under section 
115. That is it fit case for the exercise of 
the revisional jurisdiction of the High Court. 

18 Pat.L.T. 409=1937 PAWN. 497 = A.I.R. 
1937 Pat. 537. A Court act s with material 
irregularity, “if not illegally,” within tho 
meaning of section 115, (i) if it shuts its 
eyes to a proposition of law or to an import- 
ant fact in evidence before it as distinct from 
misapplying the one or attaching a wrong 
legal consequence to the other; (in) if it 
saddles the wrong party with a burden of 
proof; (iii) if it decides an appeal on a 
point of fact not raised at all before the 
Court from which the appeal is brought. It 
is also a material irregularity if a Court de- 
cides an appeal on a point of law which the 
party in ivhose favour it decides has waived 
and which is not one (such, for example, af> 
limitation, gambling and public policy), of 
which the Court is bound to take cognizance 
irrespective of the parties. A.I.R. 1941 
Rang. 244. It is a material irregularity to 
come to a finding which is based entirely on 
a guess. 151 I.C. 429 = 1934 R. 214. Or on 
surmises for which there is no justification 
from tho evidence on the record. 1936 O. 
W.N. 237. Where the lower Court decrees 
the suit on a case which is not to be found 
in the pleadings and is inconsistent there- 
with, it acts illegally in the exercise of its 
jurisdiction and with material irregularity. 
14 R. 511 = 163 I.C. 668 = 1936 R. 235. Or 
where suit is decided on a case not put for- 
ward by parties. 1935 Pesh. 174. Whore 
in a pre-emption suit tho lower Courts im- 
port irrelevant considerations into the dis- 
cussion of evidence and refuse to give the 
vendee the full sum proved to have been 
paid, merely because those considerations 
raise suspicions in the minds with regard 
to genuineness of the price paid, it, com- 
mits a material irregularity. 160 I.C. 452 
= 1936 Pesh. 12. As to whether revision 
lies where a wrong order impleading party 
to suit was rectified by a subsequent order 
by successor in office, see 39 C.W.N. 1010. 
Only in an exceptional case High Court 
investigates the evidence in the exercise of 
its revisional powers. 12 P. 862 = 14 Pat. 
L.T. 651=1933 P. 575 (F.B.). If the 

Court refuses a party a right to lead evi- 
dence on a matter on which tho parties are 
at issue, it exercises its jurisdiction wnth 
such material irregularity as to vitiate its 
order and the proper course is to set aside 
that order. 144 I.C. 461 = 14 Pat.L.T. 300 
= 1933 P. 278. There i s material irregu- 
larity in tho exercise of jurisdiction, if there 
is no proper consideration of pleadings ami 
evidence and the High Court would inter- 
fere in revision wnth a finding of fnct 
reached owing to misconception or the 
method by which tho question should be 
considered. 144 I.C. 834 = 29 N.L.R. 164 
= 1933 N. 188; 1938 Mad. 321; 186 I.C. 
530; 1939 Rang. 413 (Lower Court misread- 
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in£ evidence on record). Se e also (1941) 1 
•M.L..T. -50. I ideas the .Judge confines him* 
self to the case of the plaintiff as set out 
in the plaint lie acts with material irregu- 
larity in determining the question of whe- 
ther the plaint discloses a cause of action 
14.) I.C. 307 = 14 Pat.L.T. 338 = 1933 I>. 
284. A Court acts improperly when, with- 
out directing an amendment of the plead- 
ings or revising the relevant issues, it allows 
3i question to be argued before it which cuts 
at the very root of the plaintiff’s suit, but 
which is not raised in the pleadings at till 
and decides it; in doing so it ignores some 
of the most material provisions of the C. P. 
Code. The High Court in such a case will 
interfere under section 115. I.L.R. (1939) 
Kar. 330 = A.I.R. 1939 Sind 137. The fact 
that the burden of proof as to certain issues 
has not been correctly placed is no ground 
for interference in revision. 151 I.C. 548 
O) — 35 P ER. 334. An order of the lower 
Court which is virtually a refusal to go into 
the question of jurisdiction before proceed- 
ing to hear the suit on the merits amounts 
to an irregularity open to the High Court to 
interfere in revision. 152 I.C. 369 = 19.34 \f. 
617 (1). Order allowing plaintiff to vithdraw 
suit on grounds not covered by O. 23. r. 1. 
Sec 25 A.L.J. 870=103 T.C. '229 = 1927 \ 
704: 25 A.L.J. 838 = 103 T.C. 372. Sec 
also 145 T.C. 222 = 1933 O. 255; 147 TC 441 = 

1934 A. 214; 1935 A. 284 = 153 I.C. 684. 
Where a mortgage bond was o n the fare of 
it discharged, and in the possession of the 
obl gor. it was however, held to bo a mate- 
rial irregularity to make the latter prove 
the fact of discharge. Tt was for the 
plaintiff, who sued on mortgage to [trove the 
loss of the document and further to show 
that the debt was subsisting. 163 T.C. 809 
= 1936 M. 526. Srr also 61 C.L..T. 18 = 

1935 C. 710. Where the lower Court in 
framing the issues, definitely places the 
burden of proof wrongly and refuses to re- 
cast the issues correctly, where the matter is 
one of considerable importance, the TTigh Cuort 
will properly interfere in revision. 158 TC 
601=19.35 M. 784 = 69 M.L..T. 239. Sr r also 
•)° L-W. 459 = 1939 Mad. 733= (1939) 2 M L. 

.T. 44. A Court does not act illegally or with 
material irregularity in refusing to dispose of 
certain issues in a case ns preliminary issues 
without going into the merits of the whole 
case, when the issues in question are not 
clear cut issues of lnw but nre mixed up with 
questions of fact. 1939 P.W.N 341 = A.T.R. 
1939 Pat. 564. Tt is a material irregularity 
in the exercise of jurisdiction, if the Court 
holds that the defendant has admitted a cer- 
tain claim of the plaintiff when the defend- 
ant has not done any such thing; it is also 

* rrP fifulnrity to hold an item prov- 
ed which the trial Court has held not proved 
without stating on what evidence the nppel- 

Vr‘VZ° , I rt fnr Proof of the item. 

P r ;K- 492 = A.I.R. 1939 Lnh. 470. When 
the only issue tried b v the lower Court is 
not, one upon which the dispute between the 
parties can bo properly adjudicated, Court 


LR 12 itl M<n at wt 1 irrc 8 uh,ri 'y- 7 Bom. 
k- *- 12 °.)- " ,icre m disposing of an 
ob J eo. , c >n u „d,; r °. 21 r . 58. C. P. Code” 

the Court failed to decide the only real 
issue namely, the question of possession 
and decided the other issue as to title, held 
that the Court had acted with material irre 
gularity and it was a proper case for inter 
ference m revision. 132 I.C. 666 = 1931 L 
606. Sec also 1938 Rang. 319. The expres 
sjon. material irregularity” was held to in 
elude an irregularity of procedure material 
ly affecting the merits of the case. 13 C. 225 
Where the decree in suit is contrary to the 
judgment and the terms of a compromise 
filed by the parties and the Court rejects an 
application for correction under section 152, 
C. P. Code, it i 9 open to t he High Court to 
interfere in revision with the order of the 
lower Court. 134 I.C. 1009 = 1931 O. 422. 
But a wrong interpretation of a deed of com- 
promise filed in the execution proceedings 
does not amount to a material irregularity in 
the exercise of jurisdiction. 1935 L. 971. 
Material irregularity — Application under O. 
21, r. 89 — Deficient sum deposited — Same due 
to miscalculation of Court Officer — Objection 
raised after 30 days — Court refusing permis- 
sion to depositor to deposit deficient amount 
—Interference i n revision. 33 C.W.N. 1170 
= 1930 C. 249. Sec also 28 C. 574 (583); 
1928 M.W.N. 49. Where the Court did 
not consider t ho question of extension of 
time under section 5, Limitation Act, held 
that it acted with material irregularity in 
rejecting the appeal as having been filed out 
of time. 1933 L. 260 = 145 I.C 153; 40 Bom. 
L.R. 152 = 1938 Bom. 209 (order dismissing 
an application in disregard of section 4. Litn. 
Act). A more error in law is not an illegality 
or material irregularity. 23 B. 177. Sec also 
r:uses under “Error of Lnw”. Tf the Sub- 
ordinate Court follows the decision of other 
High Courts in preference to those of its 
own High Court, it nets in the exercise of 
its jurisdiction with material irregularity. 

11 P. 616 = 140 T.C. 572 = 1932 P. 346. 
Whore there is a wilful disregard or con- 
scious violntion of n rule of law or proce- 
dure, the case is one of material irregula- 
rity railing for interference in revision 
under section 115. C. P. Code. 59 B. 430 = 156 
T.C. 662 = 37 Bom. L.R. 241=1935 B. 222. 

An order by the Full Bench of the Presi- 
dency Small Cause Court, allowing an appli- 
cation under section 38 of the Presidency 
Smnll Cause Courts Act and sending the ense 
back for retrial, which order is influenced 
by what was told them in their priVate 
room al an cr partr enquiry, is improper 
and ought to he set aside in revision. 62 C. 
289. Ornnting leave under section 20 (h) 
without issuing notice to opposite party 
does not nmounf to acting in tho exercise 
of jurisdiction illegally or with material 
irregularity so as to justify interference in 
revision. 1933 L. 266. But’ where an order 
under section 24 (1) directing the transfer or 
a suit is passed without notice, it is tamti^l 
with material irregularity. 1931 A.L.J. 
1061. Where the result of an erroneous 
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decision is to perpetuate the error and cause 
multiplicity of suits not for one year but 
for all time, the High Court would be 
justified in interfering in revision. 11 o 1-0. 
351=56 M.L.J. 273. Se e also 1931 M. 511. 
Rent decree executed as money decree tor 
want of proper parties — Simultaneous attach- 
ment and proclamation of sale— No notice to 

judgment-debtor— Encumbrance not mention- 
ed— Price fetched inadequate— High Court 
could interfere in revision 192.) P. obU. 
Where in such a matter the Court, alter 
due inquiry under O. 21, r. 17, directs the re- 
lease of part of the land and to order the sale 
of only so much as was necessary to satisfy 

the decree, there is gr o U ?'L 
interference in revision. 153 I.C. I”-* U) 

= 1935 P. 143. The mere fact that notice 
did not proceed in the peculiar way prescribed 
in section 61 of the Presidency Small Cause 
Courts Act, does not deprive the Court ot 
jurisdiction or vitiate the trial under that 
section and does not call for interference 
in revision. 59 C. 311 = 30 C.W.N. 530= 
1932 C. 441. Execution sale — Order setting 
aside in contravention of statutory require- 
ments as to deposit — Revision. See 39 C. 

W N 913. An order contravening pro- 
visions of O. 21, rr. 89 and 92 is an illegal 
exercise of jurisdiction and is a material 
irregularity within section 115 (c). 1930 A. 
843. Confirmation of a sale in execution 
before an application under O. 21, r. 90 by 
the judgment-debtor has been decided is a 
material irregularity which adversely affects 
the judgment-debtor. 1933 A. 137 — 145 
T.C. 732. There is no material irregularity 
in a Court confirming a sale to a decree- 
holder, who did not happen to go herself to 
the auction, but sent her husband who did 
not have a proper power of attorney to act 
on her behalf: hence the order confirming 
the sale is not open to revision. 1935 R. 
521. As to order refusing to proceed with 
execution of decree on plea of uncertified 
adjustment; see 1935 R. 481. Where in a 
petition under O. 21, r. 100, the lower 
Court asked the decree-holder to begin his 
case and examine his witness before the 
examination of the claimant’s witnesses, it 
is a serious irregularity which justifies in- 
terference in revision. 132 T.C. 301 = 1931 
M. 534. See also 1932 M. 513 (Procecd- 
ings under section 53, Provincial Insolvency 
Act). Court refusing leave to adduce evi- 
dence in guardianship proceeding — Order is 
revtanble. 34 C.W.N. 763 = 1931 C. 59. 
Wrong order on pauper application. 19 Pat. 
L.T. 844 = 1938 P.W.N. 804; 1938 Rang. 453. 
An inference based on a mere conjecture is 
vitiated bv material irregularity. 1931 R. 
318. Omitting to give grounds for allow- 
ing to bring fresh suit, while suit is with- 
drawn is material irregularity and therefore 
revision lies. 34 C.W.N. 912 = 1931 C. 
107. If grounds are given, they cannot be 
scrutinized in revision. 125 T.C. 580. 
Order consolidating two suits against the 
wishes of the parties and when the issues 
and the evidence in them had little in com- 


mon can be raised. 13 Pat.L.T. 726 
1933 P. 61. A Court acts with material 
irregularity when it sends a suit for trial 
to the wrong Court. 138 I.C. 136—1932 
M 217. Security-bond given for grant 
of succession certificate— Application for 
its assignment — Rejection without perusing 

bond. See 154 I.C. 810=1935 A. 705. 
The failure of a Court to fix a time for 
payment of process amounts to a material 
irregularity; and if the Court, which has not 
fixed a time for the same, dismisses a suit 
under O. 9, r. 2. C.P.Code, for failure to 
pav process-fees, the High Court will inter- 
fer© in revision and set aside the order of 

dismissal. 158 I.C. 250. 

Illustrative Cases— Abuse or I rocess 
or Court.— Where in a mortgage suit a 
preliminary decree was passed and the judg- 
ment-debtors failed to pay up the amount 
and thereupon the plaintiff applied for a 
final decree but the parties were absent on 
that date and the Court dismissed the suit 
under O. 9, R . 3, and the plaintiffs subse- 
quently applied under section 151 praying 
for the setting aside of the order, held, 
that the Court had no power to dismiss the 
suit but should have proceeded to pass the 
final decree. 77 eld also, that the order of 

dismissal was an abuse of the process of 
the Court and could be rectified in an ap- 
plication under section 115. 8 Luck. 496 

— 10 O.W.N. 293=1933 O. 229. Arbitra- 
tors in a case claimed a certain amount as 
their fees for their work. The Court re- 
duced the amount to less than 1 1 7 th without 
giving any opportunity for the arbitrators 
to put up their case. Held, that failure of 
the Court to hear the arbitrators- fell with- 
in purview of Cl. (c) of section 115. (53 

I. A. 27, Rcl. on). 160 I.C. 361 (2) = 
1936 Sind 1 . When executing Court did 
not give any consideration to the question 
whether the Collector’s proposal ought 1o 
be confirmed in the circumstances, but pro- 
ceeded to adopt it as a matter of course, 
the Court failed to exercise judicially the 
discretion which is vested in it under sec- 
tion 72, C.P.Code. It amounted to a 
material irregularity. 1935 L. 964. 
Where the Court dismisses an application 
for restoration of a suit dismissed in de- 
fault under the impression that Art. 163, 
Limitation Act, applies to the case which 
does not in fact so apply, it constitutes a 
material irregularity and the order is open 
to revision. 1935 Pesh. 186. An appel- 
late Court failing to notice an important 
ground of appeal when dealing with tho 
appeal, commits a material irregularity. 16- 
I.C. 416=1936 Pesh. 97. It is obligatory 
on Court to record a proper judgment com- 
plying with the requirements of law even m 
dismissing an appeal under O. 41, r. 1 , 
C.P.Code. Where the appellate Court 
simply dismisses the appeal with the remark 
that there was ample material to support 
the order passed by tho trial Court, ita 
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order is liable to revision. 38 P.L.R. 431. 
The Court nets with material irregularity in 
refusing to allow an amendment under O. 
fi. R. 17. Where the real question between 
the parties could not be properly decided 
without allowing the amendment and where 
the amendment, if allowed, would prevent a 
multiplicity of suits on a matter which is 
rather trivial. 157 I.C. 112=1935 A. 
651 • Where a judge summarily deals with 
an application to be adder! as party to a 
suit and dismisses it, totally misapprehend- 
ing the nature of the application he acts 
with material irregularity. 62 I. A. 257 = 
57 A. 678=39 C.W.n! 1249=1935 P.C. 
185 (P.C.). 

Addition or Parties.— Addition and 
substitution of parties when open to revi- 
sion. 45 C.L.J. 146; 1927 M.W.N. 301. 
See also 1940 A.L.J. 445=1940 All. 448. 
No revision lies from an order striking out 
a defendant, as such an order does not 
decide anything between the parties. 14 I. 

C . 263; 32 A. 623. So also wIiotc parties 
are added. 64 I.C. 563; 90 I.C. 721. 
When in a suit the mortgagee claimed land 
from a third party through the mortgagor 
and the suit was decreed though the mortgagor 
was not a party the Court acted with mate- 
rial irregularity. 54 C. 338 = 99 I.C. 749 
— 52 M.L.J. 368 (P.C.). Where addition 
of parties causes not only misjoinder of 
parties, but also causes of action, revision 
lies. 90 I.C. / 21 . \\ here the right to 

raise an objection as to non joinder came 
into existence during the suit, and such 
objection was not taken in the trial Court, 
it cannot be raised in revision. 46 I.C. 
648. Hut see 44 I.C. 564. Where an 
order for addition of parties was made due 
to devolution of interest during pendency 
of suit, appeal and not revision is the reme- 
dy. 14 C. 716. Addition of parties— 
—Order refuving to make a transposition 
of parties when open to revision. 34 I C 
186=20 C.W.N. 712. As to addition of 
party 6nancing litigation, sec 68 M.L.J. 
236. See also 45 M.L.J. 703; 39 I.C. 160= 

® k.W. 207; 25 A.L.J. 991. As to exercise 
of power under O. 1, R. 10. sec 47 I.C. 721. 
Where a Court does not apply its mind to real 
dispute in flic case fund wanders into discussion 
of extraneous matters and disallows an ap- 
plication by a person who is directly affect- 
ed by the result of the suit, to be implead- 
ed ns defendant, and, directs him to seek 
hiB remedy by separate suit; the order is 
open to revision. 164 I.C. 882=1936 L. 
619. 

Amendment ok Plaint and Pleadinos. — 
The High Court has power to interfere 
under section 115 with an order directing 
“J®* a plaint should be amended. 63 I.C. 

a 8e r 36 PLR - 264=1934 L. 

974; 8 Luck. 734=1934 O. 352; 1925 M 
188; 1940 O.W.N. 1194=1940 A.W.R. (C. 


C.) 474; 1940 O.W.N. 500; 1938 A L T 
854=1938 All. 460 (F.B.); 41 PLR 
346; 1940 P.W.N. 797; 1941 Oudh 87- 

194! O.W.N. 1100=1941 A.W.R. (Rev ) 
8/3; 89 I.C. 782; 87 I.C. 90=48 M U. 

1922 L - 394 (3 ) ; see conrta 15 C.W. 
N. 682=10 I.C. 308; 101 I.C. 701 (1) = 

9 Lnh.L.J. 357; 30 L.W. 557=1933 M 
322; 1933 A.L.J. 27 reiving on 43 A 
564. The refusal of the Court to allow an 
amendment in order to enable the contro- 
versial matter between the parties to he 
settled once for all amounts to failure to 
exer/ise a jurisdiction vested in it by law. 
55 A. 256=1933 A.L.J. 268=1933 A 
374 See also 55 A. 169. If the result 
of f " p amendment allowed by the lower 
Court he to convert the suit' into one of 
another and different character by tho 
addition of the prayer for a relief barred 
by limitation at the date of plaint it is a 
case of meter ial irregularity which should 
be put right bv revision. 133 I C 497= 
1931 M. 542=61 M.L.J. 316. ' A Court 

is not empowered to accept additional 
written statement to meet allegations not 
raised in the plaint. The proper course is 
to amend the plaint. if allowable, and 
fiirfwt filing of writton . statement, nnrl 
frame issues and decide. 30 I.C. 41=29 

M. L.J. 53. Where a Court dismisses a 

suit refusing an opportunity to amend the 
plaint, if necessary, the TTigh Court can 
interfere under section 115. 1 P L T. 

188; 55 T.c. 445; 22 M.L.J. 136 = 12 I. 
r • 373; 15 L.W. 66 7=68 I.C. 167: 98 T. 

C 158=1927 M. 212. Srr also 1932 M. 
60.3 — 141 T.C. 420. Where there is an- 
other remedy open to a party, such ns an 
appeal, if eventually the judgment is passed 
against him, the High Court would not en- 
tertain revision. 10 T.C. 308=15 C.W. 

N. 682; 15 L.W 667=68 I.C. 167. 
Amendment or Dk/tif-e . — Srr 1941 Oudh 66. 

Where the lower Court refused an applica- 
tion to amend a decree by inserting a pro- 
vision for the taking of accounts mentioned 
in the award in accordance with which the* 
decree was passed, held, that the omission 
to incorporate that provision was acciden- 
tal, that the order of the lower Court may 
he set aside and application for amendment 
allowed in revision. 34 P.L.R. 802. The 
Chief Court has power under its revisionnl 
jurisdiction to amend a decree so ns to make 
it conform with the iudgment. 1938 O. 
W.N. 331= A . T . R . 1938 Oudh 107. See 

also 1938 A. M.L.J. 88; 1938 Lnh . 4; 41 
Boin.L.R. 800; 39 P.L.R. 769=1937 Lnh. 
894; 1936 A. M. L. J. 117. Application 
under section 115. are ontertninnblo against 
orders of amendment, of decrees made under 
section 152. 1940 O.W.N, 1010. 

Appeal. — An nppcal can he treated ns 
an application under this section. 17 M. 
L.J. 119; 28 B. 458 (460); 4 A.L.J. 492; 
1939 Pat. 570; 1940 Cal. 257; 45 O.L.J. 
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1 Q 4 - 1929 M. 205 and vice versa. 6 C.W. 

N 346; 50 I.C. 931=9 L.W BM l. 8* 
also 34 I.C. 264; 31 I.C. 812=23 .? ,L 
235; but not on© filed after limitation for 

appeal has expired. 2 T L ; L J . * 73 0 4 ' T ^ 

also 41 M. 554=34 M.L.J. 309; 9 L.W. 

81; 30 M.L.J. 486—34 I.C. 372. Not 
whore appeal is expressly prohibited by 
Code. 1935 P. 177. It is the settled 
practice of the Patna High Court that the 
revmonal powers of the High Court are not 
exercised in cases in which a party entitled 
to appeal has not appealed. 18 Pat. 694 
-20 p.L.T. 492= A. I. B. 1939 Pat. 570. 
Section 115 was only intended to relate to 
questions of jurisdiction and not to ques- 
tions of law or construction of document, or 
a wrong decision by a Judge. 1 hese aro 
not matters affecting jurisdiction and can- 
not constitute sufficient grounds for treat- 
ing an appeal ns an application in revision, 
when an appeal is expressly prohibited by 
law. Section 115 is intended only to sup- 
plement the Code in relation to matters on 
which the Code is silent, and not to provide 
the parties/ with a right of second appeal. 
I.L.R. (1939) Kar. 342= A. I. R. 1939 

Siml 360. Incompetent appeal entertain- 
ed by appellate Court can be set aside in 
revision. 25 Bom.L.R. 147=72 I.C. 256. 
But see 131 I.C. 561=35 C.W.N. 31 = 
1931 C. 425. See also 18 Pat.L.T. 812 
(Summary disposal of appeal under O. 41, 
R. 11); sec also 1937 Pat. 349=18 Pat. 
L.T. 321; (1940) 2 M.L.J. 374 (Order 
.allowing appeal when no appeal lies). 17 
Pat.L.T. 815 (Appeal wrongly entertained 
against non-appealable order). Where the 
appellate Court rejects a memorandum of 
appeal on the ground that it is out of time 
before registering the appeal, the appellate 
Court assumes a jurisdiction which it doe& 
not possess, as the Civil Procedure Code 
does not authorize the appellate Court to 
pass such order at that stage. The order 
rejecting the appeal can therefore be inter- 
fered with in revision under section 115. 
42 C.W.N. 72=A.I.R. 1937 Cal. 732. 

Arbitration. — Where in arbitration pro- 
ceedings an appeal is not allowed, revision 
would be still more objectionable. 47 A. 
121. Order of reference to arbitration — 
Jurisdiction of Court challenged — Revision. 
See 1927 C. 52=106 I.C. 93; 110 I.C. 
881=1928 A. 740. Where the applicant 
wishes to challenge the validity of the order 
of reference to arbitration, a revision is 
competent. 54 A. 297=1932 A. 665; 
1932 S. 128. Where a reference is made 
to an arbitrator whom the Court has 
no power to appoint, the High Court can 
interfere in revision. 1931 A.L.J. 682= 
1931 A. 761. In arbitration proceedings 
taken in the course of a pending suit an 
order superseding the reference to arbitra- 
tion is not open to revision. 160 I.C. 1052 

C.C.M.— 84 


=38 P.L.R. 121=1936 L. 538. So also 
in the case of an order passed under section 
19, Arbitration Act, 1936, section 205. 
Order appointing arbitrator against party’s 
wish — If revisable. 51 A. 54=115 I.C. 611. 
Where the parties had agreed that the case 
should be decided by arbitration and coun- 
sel for parties made statements before the 
Court giving the names of the two persons 
whom to appoint arbitrator but the state- 
ments were silent as to what was to happen 
in case both the persons refused to act and 
there was no express provision that the 
Court would have no power to appoint a 
third arbitrator and the Court appointed a 
third arbitrator on refusal of the named 
arbitrators, held that there was no material 
irregularity and that the fact that the 
Court had misinterpreted the statements of 
eonnsel on a point of law would not justify 
interference in revision. 151 I.C. 148= 
1934 A.L.J. 711=1934 A. 368. 

Award. — The order of a Court decreeing 
a suit in terms of an award is not open to 
revision. 152 I.C. 90=11 O.W.N. 1203= 
1934 O. 494; 38 P.L.R. 783. No revision 
is maintainable against an order passing a 
decree in terms of an award. 190 I.C. 257 
= 1940 O.W.N. 794. A Court acts with 
material irregularity in the exercise of its 
jurisdiction in placing a construction on an 
award which is not in accordance with the 
evidence given by the arbitrator himself. 39 
P.L.R. 582. Where only some of the arbi- 
trators take part in the hearing, but no objec- 
tion is then taken and the merits of the 
award are not affected thereby, an order con- 
firming such award is not open to revision 
on this ground. 38 L.W. 927=1933 M. 862 
=65 M.L.J. 755 . .9er. also 1 933 M . 697=65 
M.L.J. 376. Where the Judge refuses to 
consider the objections to an award though 
filed within time, he refuses to exercise a 
jurisdiction which vests in him, and a revi- 
sion application against it should be allowed. 
142 I.C. 835=1933 R. 38; 30 S.L.R. 271= 
1936 S. 172. .SVc also 1937 M. 405=45 L.W. 
405; 170 I.C. 487=1937 Sind 171. Where in 
superseding an award the CcAirt acted illegally 
and with material irregularity, the High Court 
could interfere in revision. 20 A.L.J. 125 
=64 I.C. 934=1922 A. 69; 192 I.C. 371 ; 27 
A.L.J. 918=1929 A. 743. On this point, 
see also 87 I.C. 371; 133 T.C. 416=1931 A. 
721; 133 I.C. 465=1931 A.L.J. 727=1931 
A. 659. The scope of S. 115 is very limited 
and the High Court cannot interfere in revi- 
sion merely because the lower Court has 
taken a mistaken view as to what docs or 
does not constitute misconduct on the par* 
of the arbitrator. I.L.R. (1940) Nag^ 659 
=A.I.R. 1940 Nag. 386. Where a Court 
overrules objections raised against the vali- 
dity of an award in arbitration on the ground 
that no leave of Court was obtained under 
O. 32, r. 7, C. P. Code, and directs a decree 
to be drawn up in terms of the award, dis- 
missing an application to set aside the award 
its order is revisable by the High Court 
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under S. 115, provided it is shown that the 
Court below has exercised a jurisdiction not 
vested in it by law, or failed to exercise a 
jurisdiction so vested or has acted in the 
exercise of its jurisdiction illcgallv or with 
material irregularity. The order of refer- 
ence to arbitration which has been made 
without the leave of the Court being ex- 
pressly recorded is itself open to revision 
41 Bom.L.R. 485= A . T . R . 1939 Bom. 2%' 
Where an award is impugned on the ground 
that the arbitrator held his enquiry in the 
absence of the objector and the latter ap- 
plies to the Court to summon the arbitrator 
as a witness to substantiate bis allegation 
the refusal of C ourt so to do is not onlv a 
material irregularity but is an illegalitv and 
the order passed by the Court filing the 
award and Passing a decree on its basis is 
improper. 145 T.C. 329=34 P.T..R. 307= 

* 33 L -. xlQ Where after the matter in 
dispute in suit was referred to arbitration 
nrifl an award parsed the objections of the 
petitioner were rejected and the Court pro- 
reeded under Srb. TT. para. 16 to pronounce 
judgment according to the award, hrhf. that 
the order was of an interlocutory nature 
and incapable of being revised . The arbi- 
tration proceedings are merely a portion of 
a branch of a suit and a part of a suit can- 
"C. 71 T ^ criK( '' ' v 'lbm the meaning of S. 

IVitV- f Case-law discussed.) 

f \ ^ 0Q = 34 P l-R. 631 = 1933 I.. 692- 
•I s r , T: k 121 = Erf) I.C 1 052= 1 936 I.. 538* 

4 l- n °’”, T ' R - 1 00 ^ 10,0 Rom. 279;' 

• r, ' , = 19V * A.T..1. 1333 fF. B ) • 
163 f.C. 380=38 P.T..R, 725=19.V> I.. 466.’ 
Revision is not maintainable against an 
order setting aside an arbitration award 
while the case has not been fully decided. 

m-c I ? 22 T r.f. C J7. An order 

passed under Scb. 11. para. 15. setting aside 

an award is not revisable. 34 Bom I R 

376=138 T.C. 215=1932 B. 232. Where a 

ourt sets aside an award of arbitration on 
the ground of misconduct on the part of 
the arbitrators its order is not open to revi- 
se 7 e 2 J T 73 1 C. 464; 43 V 101 = 

_ 1C. 667; 5% T.C. 81 1 =45 B 852- 19?9 

T '‘i9v' 9: a A ‘, T " L * 42: 157 1 r - 10 1 ? 
n u %?o 4 £Vk I? 39 °*W.N. 716=1939 

Oudh 238; 1939 O.W.N. 751. Where no 

notice was g.ven of the filing of the award 

as required by the rules, the High Court can 

interfere in revision with a decree passed in 

terms of the award. 63 I.C. 243. When 

a Court passing a decree on an award has 

3n *? OT . in P r «*cdurc or has 

m'suscd the jurisdiction prescribed bv Scb. 

rree' Vhe v!l Cr cJl l T r ^ ,S / Cvi ' ;ion a K ainst the dc- 
C 769 9 in^t 64 . r C - 294 ; 38 I. 

that thn ^ ’ r*' ^ can he shown 

out i iri J?T- Cr ? ourt ac,cd a,t °Kether with- 
It jurisdiction in passing a decree m terms 

cntcr!ain a T rd ’ - wo,,,d , be permissible to 
entertain a revision under S. 115 ]aa t 

5he Sl hT1° r° V T N - n % = 1 9, 3 ‘ o . 547 ! 

inter fli?" £ ,Urt ’ ?cnera,, - v reluctant to 
interfere with awards made in arbitration, 


the parties having been content to submit 
the matter in dispute to lay Judges of their 
own choosing. But if there is a question 
of jurisdiction involved which is important 
and which goes to the root of the matter, 
the High Court may and will interfere to 
remedy injustice. 30 S.L.R. 478= A I R 

J 937 £ ind I74 - See also 1937 Lah. 63=39 
1 • C- R- 139. A Court which does not 
follow the provisions of O. 32, R. 7 in a 
matter of a reference to arbitration by the 
next friend of a minor plaintiff exercises 
its jurisdiction with material irregularity, 
and the High Court can and will interfere in 
revision under S. 115, even though the 
question of jurisdiction was not raised in 
the Court below. T . T. . R . (1940) Kar. 327 
= A . T . R . 1940 Sind 178. Where the party 
has consented to the illegal procedure, he 
cannot afterwards move the High Court in 
revision. 135 T.C. 230=1932 A. 154=1931 
A T-. 1. 1087. Nor where no objection was 
taken in lower Court to the filing of private 
award on the ground that it was not regis- 
tered. 1037 C. 201. Interference in revi- 
sion is not rightful where there is no irregu- 
laritv in the proceedings or error in proce- 
dure or misuse of a jurisdiction and the de- 
cree of the Court is passed according to 
award of arbitrators. 16 T.C. 096 ; 28 T. 

C. 427. The Court on filing an award not 
containing decision on a point in dispute 
cannot he considered to have exercised a 
jurisdiction not vested in it by law or failed 
to exercise a jurisdiction vested in it bv law. 

17 T.C. 33=1912 M.W.N. 1076. Where a 

Court accepts an award filed by the arbitra- 
tor without giving the parties time to file ex- 
ceptions to the award, there is material ir- 
regularity in the exercise of discretion, and 
the order accepting the award should he 
set aside. 1933 A.L.J. 149=1933 A. 313. 
High Court would not interfere with an 
award, if substantial justice has been done. 
1933 A. 924=147 I.C. 746. Where the 
arbitrators improperly admit crucial evi- 
dence in the case, which must strongly affect 
their minds, the High Court will interfere 
in revision and set aside the whole award 
notwithstanding that it has been filed in 
Court and a decree passed in accordance 
therewith. 41 T. W. 51 = 1935 M. 18-1. 
High Court should not interfere with the 
award if no illegality is apparent and flic 
irregularities in procedure arc formal. 12 
T.C. 269= 21 M.L.J. 1005. High Court 
would not interfere with a decree based on 
an award on a technical objection. 137 I. 

C. 151=1932 O. 156. Also in case of arith- 
metical error in award. 53 M.L.J. 38— 

103 T.C. 829. Tt should not interfere un- 
less it finds not only an illegality committed 
hut some substantial harm resulting from 
that illegality. 61 M.L.J. 761=34 L. W. 

725. Whether revision lies from order re- 
fusing to give opportunity to party to pro- 
duce evidence in support of objections to 
award, set 37 I.C. 400; 53 A. 778=1931 A. 

761. High Court has power to revise the 
proceedings of the lower Court after the 
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delivery of the award to it and can rectify 
any illegality or material irregularity m the 
lower Court’s procedure in dealing with the 
award ^ 34 IX. 845=9 SLR .183. See 
also SO I.C. 52=4 P.L.J. 267; 65 I.C. 50 
But where the ground of attack on an award 
has failed and the Court has refused to set 
aside the award under para. 16 (1) ot tne 
second schedule a decree must be passed 
in accordance with the award and a nnalit\ 
attaches to such a decree and the matter 
cannot he allowed to he challenged m revi- 
sion 1931 A.L.I. 906=1932 A. 76; 1936 
O 1=11 Luck. ‘441=1935 O.W.N. 1036 
Where suit is decreed in terms of award, 
the fact that the Court rejected the applica- 
tion of the applicants to withdraw the mat- 
ter from the arbitrator wrongly thinking 
that it had no jurisdiction to do so, is no 
ground for interference in revision. L> 7 
T C. 649=1935 O.W.N. 920=1936 O. 150 
See also I.L.R. 0940) Kar. 34 (Award of 
fees to arbitrator by Court) . 

Board of Revenue.— The Board of 
Revenue have no authority under S. 115 
to call for the record of cases disposed of 
under the Oudh Rent Act and pass such 
orders thereon as it may think fit. 1937 
O.W.N. 1164. 

Burden of Proof. — A mistake as to onus 
of proof gives rise to a revision petition. 

41 P.L.R. 513=A.I.R. 1939 Lah. 562. 
See also 1941 Rang. 244. Where a statute 
specifically puts the burden of proof upon a 
certain party, the Court in placing the bur- 
den of proof the other way is acting with 
material irregularity in the exercise of its 
jurisdiction, and the High Court may in a 
proper case interfere in revision to set right 
an issue framed in such a manner as to dis- 
regard the statutory provision regarding 
burden of proof. To disregard the direc- 
tion of the statute with regard to burden 
of proof is a perverse decision and cons- 
cious departure from the rule of proce- 
dure. A.I.R. 1939 Mad. 644= (1939) 1 

M.L.J. 334. 

"Case Decided”. — A “case decided” within 
the meaning of S. 115 might fall within the 
category of orders passed in the assumption 
of jurisdiction not vested in the Court by 
law. Where an invasion of vested rights 
of the subject is threatened by a Court 
assuming a jurisdiction which it does not 
possess, and it is about to resort to the use 
of the machinery at its disposal, the High 
Court will, as a superior Court, exercise its 
powers under S. 115, and will not restrict 
its jurisdiction. 41 Bom.L.R. 490= A.I.R. 
1939 Bom. 279. Meaning of — Order under 
S. 10 of the Religious Endowment Act — 
Revision — Powers of interference. 40 M. 
793=33 M.L.J. 69 (P.C.). Order decid- 
ing that Sikh Gurdwara Act applies termi- 
nates proceedings and *revision lies. 8 L. 
362=1927 L. 394. "Case" is not defined in 
the Code; it cannot be confined to litigation 

in which there is a plaintiff who seeks to 
obtain a particular relief against a defen- 


dant before the Court, but includes an ex 
parte application praying that persons in the 
position of trustees or officials should per- 
form their trust or discharge their judicial 

duties. 40 M. 793 (P.C.); 1937 All. 

691. See also 1938 O.W.N. 1054 (Revision 
of orders under S. 3 of Charitable and Reli- 
gious Trusts Act). The word “case” in 
S. 115 is a word of wider import than such 
words as "suit" or "appeal”. 40 B. 86=33 
I.C. 358; 48 B. 43; 41 C. 632; 1936 S. 205. 
The word “case” does not necessarily mean 
"suit” but can mean a proceeding. If any 
proceeding in a suit has terminated it is cer- 
tainly a case decided within the meaning of 
S. 115 although the suit itself has not been 
finally disposed of. 1929 A. 743=51 A. 
1010.’ In the case of a suit, it is the suit 
itself and not anv branch of it which can 
be regarded as a “case”. But proceedings 
before the commencement of a suit as well 
as proceedings after a suit has come to an 
end, being proceedings independent of the 
suit, must stand on a different footing. 11 

Luck. 529=1936 O. 22=1935 O.W.N. 1158 
(F.B.). The words used in S. 115 do not 
contemplate the invoking of the revisional 
jurisdiction of the High Court in the case 
of interlocutory orders passed during the 
trial of a pending suit. 11 Luck. 529 (E. 
B.). A case must be something complete 
in itself so that it may be treated as inde- 
pendent matter. 1929 A. 957. Where the 
Court below decides that it should proceed 
with a suit, it does not decide a case within 
the meaning of S. 115 and no revision lies. 
1929 A. 957. The words “case decided by 
a Court” mean a matter which has been dis- 
posed of effectually bv the Court and not 
merely for the time being. A purely ad 
interim order that does not effectually dis- 
pose of the matter before the Court would 
not be case decided. 51 A. 957=1929 A. 
581. See also 1941 O.W.N. 1136. The 
decision on a single issue by a subordinate 
Court in a suit which is still pending in that 
Court is not a “case” decided. 43 A. 564 
=63 I.C. -15. See. also 138 I.C. 30=1932 
O. 271. See also 1941 Mad. 84=0941) 2 M. 
L.J. 606. The High Court will not ordi- 
narily entertain revision applications against 
decisions on issues which are not decisions* 
of the whole suit. But where such a deci- 
sion relates to the question of the jurisdic- 
tion of the Court to entertain the suit and 
it relates to a matter which, if decided 
wrongly, would result in an elaborate trial 
which would otherwise be unnecessary, the 
High Court will interfere in revision. 52 
L.W. 522= (1940 ) 2 M.L.J. 606. Where 
the matter under revision is still under in- 
vestigation and the lower Court has not 
finally decided any question, and the points 
raised by the petitioner can still be urged 
before the lower Court, it would be undesir- 
able to interfere in revision even if the High 
Court had the power to interfere. 21 at. 
L.T. 629=187 I.C. 838. Proceedings re- 
lating to question of stay can Pe treated as 


a "case” 


132 I.C. 222=1931 L. 503. See 
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also 1937 All. 658. An application under 
S. 10 tor the stay of a suit is not a “case" 
and an order for stay passed on that appli- 
cation is not the decision of a case within 
S. 115. 58 I.C. 90=42 A. 409. See also 

144 I.C. 107=1933 L. 50; 27 M.L.J. 494; 
15 C.W.N. 666 ; 42 C. 926; 4 Lah.L.J. 
425; 141 I.C. 177 (1) = 1933 L. 191. An order 
refusing stay under S. 19. Arbitration Act. 
is a case decided and revision lies against 
that order. 132 I.C. 850=1931 L. 644 ; 
1938 All. 6 (Dismissal of application for stay 
under U.P. Enc. Est. Act). Sec also 
1940 A.L.J. 351 = 1940 All. 387; 1940 O. 
W.N. 610=1940 Oudh 342; 1940 O.A. 468 
(F.B.); 1939 A.L.J. 675=1939 All. 668; 
1937 A.L.J. 1139; 1941 O.W.N. 1160; 15 
Luck. 641; 1941 O.W.N. 948; 1941 A . L . 
J. 85 (F.B.). As to application for stay 
of execution, proceedings by stranger to 
suit being taken up in revision. 1937 
A.L.J. 877=1937 All. 658. Where on the 
objection of the defendant that the Court 
has no jurisdiction to entertain the suit, the 
Court decides it has jurisdiction, the order 
of the Court does not amount to a decision 
of a case and no revision lies against it. 

5 L.L.J. 140=71 I.C. 487; 41 A. 43; 42 
A. 564 ; 59 I.C. 680. “Case”— Refusal to 
issue interrogatories. 69 I.C. 417=1923 L. 
282 (2). Case — Order directing verification 
of pleadings— Order as to costs. 64 I.C. 
20 7. As to order allowing amendment of 
pleadings, see 55 A. 169; 1934 L. 974; 1933 
A . 374; 1929 A. M.L.J. 104. Orders under 
S. .44 of the Guardians and Wards Act arc- 
open to examination by the High Court on 
revision side. 55 I.C. 587. The decree 
passed in a suit under S. 9. Specific Relief 
Act, is revisablc. 53 A. 414=129 I.C. 559 
= 1931 A. 205. Order refusing leave to 
file written statement to a partner is a case 
decided within S. 115. 1930 A.L.J. 1212 

= 1930 A. 701 (2). Order dismissing an 
appeal summarily is a decree and is open 
to revision by High Court, if there is no 
second appeal provided for. 36 M. 128= 
21 M.L.J. 887. Appeal against order in 
application under O. 21. r. 90— Revision. 
45 C.L.J. 557. Where the plaintiff dies 
during the pendency of a suit, and two par- 
ties apply to be brought on record as his 
legal representative, and the Court decides 
under O. 22, r. 5, in favour of one party, 
it amounts to a case decided. 1935 L. 934. 
Case decided — Proceedings under Legal 
Practitioners Act — No power to revise. 56 
I.C. 433=21 Cr.L.J. 449. Where a Court 
allows or refuses to allow a suit to be with- 
drawn with liberty to bring a fresh suit, it 
“decides", and the High Court has jurisdic- 
tion to interfere. 61 I.C. 584: 103 I.C. 
229. Sec also 10 O.W.N. 311 = 1933 O. 

•t-i A” ordcr . permitting the plaintiff to 
withdraw a suit as against certain defen- 
dants can be revised. 128 I.C. 827=1930 
A. 863. Where the trial Court gives a con- 
sidered decision and permits the plaintiff to 
withdraw the suit with liberty to file a fresh 


smt it cannot be challenged m revision. 13 
L. 547=136 I.C. 1=1932 L. 360. By an 

order restoring a case which had been pre- 
v.ously d'sm.sscd a case is decided. 1933 

ioo iL i A- 41. Sec also 141 I.C 
1 88_ 933 L. 169. An order setting aside 

I." ordtT rc Jectmg an appeal for failure of 
the appellant to give security for costs is 
not open to revision when it is made in the 
interests ot justice. 42 A. 626=60 I.C. 81 
An order o! a Small Cause Court returning 
the plaint for presentation to proper Court 
is a case dec, ded”. 1932 A.L.J. 1068=1933 
A 106. .SYc also 42 P.L.R. 364 (Order 
returning appeal for presentation to proper 

T ,r i. ' ,nm C x T mC lK,CS ,ntcr| ocutor_v orders. 
I.L.K. 1940 Nag. 463. The refusal by a 

Court to adjourn the hearing of a suit in 
order to enable the applicant to pay the 
Court-fee is not an order which should be 
revised by the High Court. 45 A. 218=60 
I.C. 921; 64 I.C. 211. Dismissal for dc- 
tault. See 53 C. 827. The High Court has 
power to interfere in revision with an order 
tor the payment of deficit Court-fee if it 
is convinced that the order is not support- 
able under the law and is passed in the 
illegal exercise of jurisdiction by the Court 
below. The fact that the plaintiff would 
nave a right of appeal after the plaint has 
been rejected, on his non-compliance 
with the order, is no bar to revision. 60 
C.L.J. 469=1935 C. 279=62 C. 417. 

Il.I.USTRATIVF. CASF.S— (1) “CASE DECFI’KD” 

What is.— No revision lies from an order 
merely refusing to allow an amendment of 
a pleading. Cases where the amendment 
comes under some other order of the Code, 
for example, the addition or substitution of 
Parties, or striking off a pleading may 
amount to a case decided ; but an order 
passed purely under O. 6, r. 17 is not. 165 

I. C. 1 = 1936 A.L.J. 923=1936 A. 686 (F. 
B.). Where the effect of refusal of per- 
mission to amend a plaint is to shut out a 
part of the plaintiff's claim it is a “case 
decided” within the meaning of S. 1 i 5, and 
where the effect of allowing a revision in a 
matter in which an appeal might also lie will 
be a convenience to the parties and wid save 
expense, the Court will interpret S. 115 
liberally. A.I.R. 1940 N. 302=1940 N.L. 

J. 340. See also 1941 N. 289. Where 
the effect of an order of the Court »s defi- 
nitely to debar the plaintiff from proving 
a part of his claim by refusing an amend- 
ment which did not niter the nature of his 
suit, that is a final decision of the Court on 
that part of his case and is a "case decided". 

55 A. 256=145 I.C. 859=1933 A.L.J. 268 
= 1933 A. 374. A Court in framing issues 
or refusing to frame issues is deciding a 
case, if onus of proof is involved in the 
form of the issues. 163 I.C. 809=1936 M. 
526. The dismissal of an application by the 
defendant to have 4hc issue relating to the 
jurisdiction of the Court decided in the first 
instance amounts to a "case decided ’. 146 

I.C. 792=1933 A.L.J. 707=1933 A. 753. 

An order of Court refusing to alDw 
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amendment of the plaint amounts to case 
decided”. 1934 A.L.J. 989; b7 1. c- 112 
= 1935 A. 651; 1935 A.M.L.J. 100. Where 
an amendment comes under some provision 
other than O. 6. r. 17, e.g., 'the ad-Vtion or 
substitution of parties or striking off a 
pleading’ the order may amount to a case 
decided.’ Where an application is in tact 
and in substance one to elucidate the array 
of the parties as described in the plaint, it is 
not an application for amendment of a plead- 
ing and the rejection of such an apt) heat ion 
constitutes the decision of a case within the 
meaning of S. 115, and is i rev sable oy the 
High Court. I.L.R. (1940) All 564= 

1940 A.L.J. 445= A. I. R. l'*40 All 448. 

An order returning the plaint f >r re-piesen- 
tation in another Court can be revved. 144 
I.C. 828. See also 17 N.L.J. 169=1934 
N. 259. Where the order sought to be 
revised marked the termination of a definite 
state of a proceeding in a suit a ’case” 
should be deemed to have been decided so 
as to attract the application of S. 115. 147 

I.C. 782=3 A.W.R. 119=193* A.L.J. 
126=1934 A. 25. The ord“r of the tria 
Court directing the payment rf additional 
Court-fees amounts to a “case decided”. 
(Case-law discussed.) 55 A. 274=1933 A. 
L.J. 311=1933 A. 350; 154 I.C. 520=1935 
A.L.J. 376=1935 A.W.R. 368=1955 A. 
455. But see contra 158 I.C. 949=1935 
O.W.N. 1158 (F.B.). An order to amend 
the decree is different from the ar- ended 
decree and a revision lies from the former 
order. 147 I.C. 633=1934 A. 100 (2). 
See also 1941 O.W.N. 1136. The question 
whether an application to sue as a pauper 
dismissed for default is properly restored 
•could not be raised in an appeal from a 
decree passed in the suit and therefore there 
is a 'case decided’ within the meaning of 
S. 115 and an application in revision will 
lie in respect of it. 1941 O. 367=1941 
O.W.N. 678. The proceedings on an appli- 
cation for permission to sue as a pauper are 
anterior to, and independent of, the suit and 
an order under O. 33, r. 7, whether it 
grants or rejects the application, terminates 
those proceedings and is a ‘‘case decided ' 
within the meaning of S. 115, C.P. Code, 
and is open to revision on any of the 
grounds mentioned in that section. 43 P. 
L.R. 82. An application for pauperism 
may be treated as a case within S. 115, but 
a mere admission of the petition cannot be 
so treated. 150 I.C. 561 (1) = 1934 L. 401 
(2). See also 1941 O.A. 427; 1937 O.W. 
N. 971 = 1937 Oudh 481. An order of the 
District Judge refusing to grant at. absolute 
discharge to an insolvent cannot form the 
subject of second appeal. It can however 
be the subject of revision. 150 T .C. 80= 
35 P.L.R. 114=1934 L. 198. The proceed- 
ings for a temporary injunction are taken 
under O. 39 and must be deemed to be “a 
case” and therefore open to revision as they 
do not directly affect the ultimate decision 
•of the suit one way or the other. 1933 L. 


1046. The word ‘case’ used in S. 115 is 
wide enough to include an interlocutory 
order and the High Court will interfere 
even in the case of such orders provided 
they otherwise fulfil the requirements of 
S. 115. 175 I.C. 107=1. L.R. 1940 Nag. 

463= A. I. R. 1938 Nag. 210. An order by 
Court holding the suit of a plaintiff time- 
barred in respect of certain reliefs claimed 
by him is a ‘case decided’ to that extent. 
A.I.R. 1938 Lah. 507. The dismissal of an 
application to treat a time-barred appeal as 
a cross-objection to the appeal by the oppo- 
site party is not a decree but only an order 
which is open to revision by the High Court. 

15 L. 641 = 1934 L. 273. A revision against 
an order refusing a review is not incompe- 
tent. 151 I.C. 568=1934 A.L.J. 937=1934 
A. 971. Sec also 148 I.C. 496=1934 A. 
250. As to order holding vakalatnama 
liable for stamp duty, sec 58 B. 597=36 Bom. 
L.R. 658=1934 B. 299. Where a partner 
of firm which was being sued against was 
not permitted to cross-examine the plain- 
tiff’s witnesses and to produce evidence for 
defence as any other defendant, the order 
passed by the lower Court was not in ac- 
cordance with law and its decision that the 
defendant was not entitled to take part in 
the conduct of the case amounted to a “case 
decided” within the meaning of S. 115. 55 

A. 719=1933 A.L.J. 1264=1933 A. 523. 

“Cases decided"— What are not.— When 
a Court grants an application for a certain 
amendment it cannot be said that a case has 
been decided within the meaning of S. 115, 
C. P. Code. 152 I.C. 886=1934 A.L.J. 
757=1934 A. 785. The decision of the 
Court below under S. 10 that it has juris- 
diction amounts to a mere finding on a ques- 
tion of law which is the subject-matter of 
issue and cannot be treated as being in 
itself a "case decided”. The mere fact that 
a separate application for a stay of the pro- 
ceedings has also been dismissed would not 
confer jurisdiction on High Court. 149 
I.C. 176=1934 A.L.J. 702=1934 A. 520. 
No application in revision will lie against an 
order of a Judge under S. 10 refusing to 
stay proceedings and directing a suit to pro- 
ceed. Such an order is not a case decided 
within the meaning of S. 115. A.I.R. 1939 
Sind 291 . A mere decision as to the amount 
of the Court-fees payable does not amount 
to a “case decided” nor is it necessarily an 
irregularity in procedure or illegality or a 
refusal to exercise jurisdiction. 149 I.C. 
1183=1934 A.L.J. 381=1934 A. 620 (F. 
B.). No revision lies from an order re- 
fusing to take up and decide an issue of law 
before the evidence is commenced. Such an 
order does not amount to a case having be^ n 
decided. 1934 A.L.J. 1204=1934 A. 986. 

An order giving leave to defend condition- 
ally under O. 37, r. 3, C.P. Code, is an 
interlocutory order and does not amount to 
a “case decided” within the purview of 
S. 115, C.P. Code. Even assuming the order 
not to be an interlocutory order, the Court 
cannot be said to act illegally or with mate- 
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rial irregularity in the exercise of its jurisdic- 
tion in giving leave to defend conditionally, 
and the order is not, therefore, open to 
revision under S. 115. I.L.R. (1938) 
Lah. 289=40 P.L.R. 69=A.I.R. 1938 Lah. 
548. Where an order is passed setting aside 
the award of the arbitrator and directing the 
parties to produce evidence, there is no case 
decided but only a case pending and no revi- 
sion lies under S. 115, C.P. Code. But 
where the High Court has given certain 
directions to the lower Court as to how it 
should proceed in hearing the parties and 
considering the objections to the award and 
the lower Court has not carried out those 
directions and has purported to act in a 
different manner, the High Court has under 
the provisions of S. 107 of the Government 
of India Act power and jurisdiction to set 
aside the order of the lower Court setting 
aside the award and to direct !t to carr\ 
out its orders already given. 154 I.C. 310= 
1935 A.L.I. 309=1935 A.W.R. 244=1935 
A. 519. See also 1938 A.L.I. 813=1938 
All. 557 (F.B.); 1939 Sind 241 = 183 I.C. 
724 (F.B.); 1941 N.L.J. 333. The ques- 
tion whether the award is had on the face 
of it or whether there is misconduct on the 
part of the arbitrators is entirely a question 
for the trial Judge. The order of the 
Judge that the award cannot stand is 
entirely within his jurisdiction. Besides, 
such order is not open to revision under 
S. 115. C.P. Code. 1 >ecausc it is not a case 
which has been decided but is in the nature 
of an interlocutory order preceding the 
hearing of the case itself. 152 I.C. 309= 
15 Pat.L.T. 693=1934 P. 550. Orders 
allowing applications under O. 9, r. 9, C.P. 
Code, should onlv be sparinglv interfered 
with. 152 I.C. 110=11 O.W.N. 1373= 
1934 O. 491. See also 151 I.C. 765=1934 
M. 681=67 M.L.J. 485; 1938 Sind 

76. The order of a Court dismissing 
the application of a party to he made a party 
to a suit under O. 34, r. 1. though inter- 
locutory, has decided a case and a revision 
petition lies against such an order. 13 Luck. 
625=1938 O. 10=1937 O.W.N. 1118. 
Whether a decision that an application is 
maintainable can be called “case decided" 
within the meaning of S. 115, is at least 
open to doubt. 1936 N. 280. Orders 
relating to an application for restoration of 
proceedings dismissed in default constitute 
a 'case' within the meaning of S. 115. 161 

I.C. 212=1936 L. 618. Where an execu- 
tion application is dismissed for default of 
a decree-holder and an application to restore 
the execution petition is also dismissed, re- 
vision from the order of dismissal of the 
execution petition does not lie. 1934 L. 349. 
See also 62 C. 417=1935 C. 279. As to 
rejection of plaint in part, sc* 1936 L. 1021. 

A decision in a pending suit that certain 
evidence is inadmissible does not amount to 
a "case” decided within the meaning of S. 
115. 18 N.L.J. 132. So also order dis- 

allowing certain questions put to a witness. 


156 I.C. 805=1935 A.L.J. 549=1935 A.W 
R. 654=1935 A. 599 (F.B.). Nor an 

order remitting issues for decision under 
O. 41, r. 25, C. P. Code. 154 I.C. 676= 
1935 O.W.N. 352=1935 O. 333. also 
1937 Lah. 800 (Order that case cannot pro- 
ceed against one of the defendants). 

Court-fee and Valuation of Suit — Con- 
flict of Rulinus. — The general practice in 
all the High Courts is not to interfere with 
interlocutory orders unless when such order 
may result in irreparable injury to one or 
other of the parties. When a suit is allow- 
ed to proceed on an insufficient Court-fee 
it is not either of the litigant parties who 
suffers but the revenue. It is not the object 
of a fiscal statute to enable litigants to be 
defeated on technicalities. 15 P. 340=17 
Pat. L. T. 9=1936 P. 85. See also 18 
Pat. L. T. 864. The High Court has 
power to interfere and will interfere in 
revision against an erroneous decision of the 
trial Court adverse to the plaintiff in the 
matter of Court-fee. The question of Court- 
fee is not a matter which really concerns the 
defendant, though he may raise that ques- 
tion, and the Court in deciding a question 
of Court-fee is deciding an issue not as 
between the plaintiff and the defendant, but 
is deciding an issue as between the Crown 
and the plaintiff. If the decision he adverse 
to the plaintiff, it amounts to a refusal to 
exercise the jurisdiction to try the issues as 
between the plaintiff and the defendant, and 
is subject to the rcvisional jurisdiction of the 
High Court under S. 115. Where, how- 
ever, the decision is in favour of the plain- 
tiff, it is not open to the defendant to apply 
to the High Court in revision, because in 
the first place he is not a party to the dis- 
pute between the Crown and the plaintiff, 
and, secondly, lie has a remedy, should the 
decision on the merits he against him, in 
bringing the matter of the Court-fee duty 
to the notice of the appellate Court under 
S. 12 of the Court-Fees Act; and. thirdly 
and most important, as between the plain- 
tiff and the defendant the trial Court has 
not refused to exercise its jurisdiction to 
decide the case on the merits. 16 Pat. 766 
= 18 Pat.L.T. 977= A. I. R. 1938 Pat. 22 
(F.B.). .SVc also 40 P.L.R. 1039=1938 
Lah. 80; 1938 N.L.J. 1 = 1938 Nag. 122 (F. 
B.). An order of a trial Court determining 
the proper Court-fee payable on a plaint and 
holding that it is insufficiently stamped is 
not revisablc by the High Court; and such 
an order, which by itself docs not fall under 
S. 115, cannot be revised by the High Court 
merely because it is bound to be followed hv 
some other order which may be without 
jurisdiction. 49 L.W. 270=A. I. R- J939 
Mad. 380= ( 1939) 1 M. L. J. 317. The 
High Court has jurisdiction to interfere in 
revision with the decision of the lower Court 
on the question of the classification of the 
suit for purposes of Court-fee, where such 
decision has been adverse to the plaintiff. 

18 Pat. 267=1939 P.W.N. 197=A.I.R. 
1939 Pat. 274; 20 Pat. 780. The 
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High Court, no doubt, generally docs 
not interfere with a decfsion in a mat- 
ter of Court-fee which is favourable 
to the plaintiff, when there is only a 
simple question involved as to now much 
Court-fee the plaintiff shall pay. But yhere 
a question of jurisdiction is raised and that 
expressly depends on a decision as to the 
proper Court-fee. the High Court can and 
will interfere in revision to prevent the trial 
of a case by a Court which has no jurisdic- 
tion, when an appellate Court has wrongly 
directed that Court to assume a jurisdiction 
which it has not got 52 L W 146 A. I. 

R. 1940 Mad. 821=0940) 2 M.L J. 176. 
Where a preliminary issue, as regards Court- 
fee, has been fully decided, the order is an 
order deciding a case and is open to revision 
(SS A. 274, Foil.) 148 T.C. 908 (l)crll 
O W N. 617=1934 O. 212 (2). See oho 
42 C.W.N. 192. In a case where there is 
a mere matter of valuation and the Judge 
applies his mind and comes to a decision, 
the Judge having exercised his jurisdiction 
no appeal will lie against the quantum of 
stamp duty which he directs shall he pay- 
able. But where the question is as to the 
particular category into which the suit falls, 
i.e., whether duty is payable upon the suit 
as belonging to a particular class or whe- 
ther another duty is payable as belonging to 
another class and the Court decides that the 
case falls into a class other than that con- 
tended for by the applicant and therefore 
is liable to payment of an amount which is 
larger than that which the plaintiff contends 
for, and refuses to entertain the suit until 
the higher duty is paid, it amounts to a 
refusal to exercise jurisdiction under legal 
grounds and therefore it is a matter proper 
for revision. 152 T.C. 1003=1934 P. 641. 
An order made by the lower appellate Court, 
before it dismisses the appeal for default, 
directing the appellant to make good defi- 
cient Court-fee is not open to revision be- 
cause it cannot he said that the order was 
passed without jurisdiction, or that the 
Court acted illegally or with material irre- 
gularity or exercised a jurisdiction not 
vested in it by law. 151 T.C. 292=11 O., 
W.N. 1040=1934 O. 3%. Where a favour- 
able decision has been given as regards 
Court-fee to the plaintiff, the High Court 
has no power of revision either under S. 
115, C. r. Code, or under S. 107, Govern- 
ment of India Act. Tt is immaterial whe- 
ther the applicant is the defendant or the 
Government. 56 M. 744=65 M.L.J. 25= 
144 T.C. 516. Quaere. — Where Government 
is not a party to the suit, it is doubtful whe- 
ther a petition for revising the order as to 
Court-fee favourable to the plaintiff can he 
presented by Government. 56 M. 744=65 
M.L.J. 25. Questions of Court-fee if they 
involve questions of jurisdiction arc revis- 
ablc. 134 I.C. 816=34 L.W. 252=1931 M. 
716. Also where they hear upon the value 
of suit for purposes of jurisdiction. 1936 
M. 411=70 M.L.J. 398. Also where the 


decision is wrong, and results in a refusal 
to exercise jurisdiction vested in it. 163 
I.C. 462=1936 Pesh. 140. A revision peti- 
tion is competent and lies against an order 
directing payment of additional Court-fees. 
1937 A. M.L.J. 28. An order to pay addi- 
tional Court-fee is an interlocutory order 
and cannot be the subject of a revision. 39 
P.L.R. 819=18 Lab. 430. When it is a 
question of principle to be applied to the 
levying of Court-fees, the High Court may 
interfere in revision. 142 T.C. 195 (1) = 
1933 M. 367. An order under S. 149 re- 
quiring the plaintiffs to pay the additional 
Court-fee is not open to revision. 51 T.C 
581; 104 T.C. 145=1927 M. 1021 (2)=53 

M. 452; 102 T.C. 877. See also 11 O.W. 

N. 1555; 158 T.C. 949=1935 O.W.N. 1158 

(F.B.); 73 C.L.J. 240; 1941 O. W. N. 
516 (Order refusing time for payment of 
deficit Court-fee) . As to when orders re- 
lating to Court-fees are open to revision, 
jee 29 C.W.N. 627=86 I.C. 853; 87 T.C. 
660=48 M.L.J. 688; 27 L.W. 286=1928 
M. 416. Where a Court has come to a 
reasonable decision on the points of law in- 
volved and holds that the Court-fee paid is 
insufficient, it should not be interfered with 
in revision on the ground that it takes a 
different view on such points. 22 N.L.R. 
125=1933 N. 107=143 I.C. 84 (F. B.). 
Court-fee — Order as to — Revision against 

— Maintainability — Order favourable to 
plaintiff — Order unfavourable to him — Dis- 
tinction. 56 M.L.J. 302. Court- fee and 
jurisdiction — Order favourable to plaintiff as 
to — Revision against — Interference in — Juris- 
diction — Suits Valuation Act, S. 11 — Scope 
and effect of. 56 M.L.J. 394. The order 
of the lower Court holding that the Court- 
fee paid is correct is not rcvisahle. 32 L. 
W. 694=59 M.L.J. 953. A decision of a 
sub-Court on a question of valuation deter- 
mining the amount of Court-fee, is subject 
to revision. 10 B. 610. But not an order 
directing to pay additional Court-fees. 12 
C.L.R. 141. Revision lies to the High 
Court from an erroneous order for payment 
of additional Court-fee, and the plaintiff 
need not wait for the dismissal of the suit 
by disobeying the order and then move the 
High Court in appeal or revision. 36 I.C. 
381. Sec also 15 I.C. 46=17 C.W.N. 160; 
103 I.C. 268 ( 2) = 1927 N. 256; 62 C. 417 
=39 C.W.N. 248=1935 C. 279. The Patna 
High Court has held that the High Court 
will not revise an interlocutory order de- 
manding ad valorem Court-fee on a plaint, 
as the order of rejection on the plaint is 
appealable. 5 Pat.L.J. 400=56 I.C. 649 
= 1932 P. 319; 155 T.C. 617=16 Pat.L.T. 
158=1935 P. 186. 5Vr. also 51 T.C. 581. 

The High Court has power to interfere in 
revision with interlocutory orders of lower 
Courts, eg., direction to pay Court-fee. 50 
I.C. 470=4 Pat.L.J. 195. Se.c also 55 T.C. 
786=1 Pat.L.T. 5. An order rejecting the 
memorandum of appeal for deficient Court- 
fee is not a decree or final order and the 
Court has jurisdiction, on the re-presenta- 
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tion of the appeal with the proper Court- 
fee, to admit the appeal and have it regis- 
tered. 59 C. 388=138 I.C. 643=1932 C. 
482 . 

Commission. — Order issuing commission 
for examination of plaintiff may be inter- 
fered with in revision. 3 P. 863=6 P.L.T. 
520; 1927 M. 524. The Court has jurisdic- 
tion to dispose of the application for exami- 
nation of witnesses on commission. An 
order rejecting the application cannot be 
said to he without jurisdiction nor can the 
Judge be considered to have exercised it 
illegally or with material irregularity only 
because he took an erroneous view on a 
question arising in the ca^e. An interlocu- 
tory order like the one in question cannot 
be said to amount to a “decision” of the 
case within the meaning of S. 115. 1934 

A. 37 (2). Sec also (1938) 1 M.L.J. 769. 
Jurisdiction— Irregular exercise of— Applica- 
tion for commission — Pardanishin lady living 
beyond jurisdiction — Order refusing applica- 
tion and insisting on examination at place of 
Court — Revision lies. A.T.R. 1937 Pat. 21. 
An order refusing to issue without sufficient 
reason, a commission for the further cross- 
examination of a witness partly cross-exa- 
mined and who happened to live more than 
200 miles away, is also subject to revision, 
the ground being that much harm may ac- 
crue to a party from such a refusal. 1938 
A. M.L.J. 123. \V here a witness cited by 
a party to the suit is a public servant in 
Government employ and serving at a place 
more than 200 miles from the Court where 
the suit is pending. O. 16, R. 19 is a bar 
to the Court obtaining the presence of the 
witness by summoning. In such a case, the 
Court should exercise its discretion by issu- 
ing a commission to examine that witness 
especially when the witness is an important 
witness though lie may be the husband of a 
party to the suit. If the Court in such a 
case refuses a commission, it acts with 
material irregularity and the High Court 
will interfere in revision under S. 115. 21 

Pat.L.T . 197= A . I . R . 1940 Pat. 437. 

Where a defendant who has made a counter- 
claim applies to be examined on commission 
the mere advantage of observing the defend- 
ant’s demeanour in the box is not a suffi- 
cient reason for refusing a commission. The 
failure to distinguish between applications 
of the plaintiff and of the defendant in such 
a matter is an irregular exercise of jurisdic- 
tion in which the High Court can interfere 
in revision. 57 M. 705=67 M.L.J. 95. 

Construction of Document— I f there is 
a misinterpretation of the document the con- 
current findings of the lower Courts arc 
open to revision by the High Court. 146 
T -.£. 363=1933 Pcsh. 67. The High Court 
will be reluctant to interfere in revision with 
a finding on the interpretation of a document 
unless the lower Court was very clearly 
wrong. 1935 M. 160=1934 M. W. N'. 
854 — 154 I. C. 582. Where a docu- 
ment cannot possibly bear the construction 
that has been placed by the lower Court on 


it. the High Court has jurisdiction to revise 
its decree. 164 I.C. 888=38 P.L R 348 
■—1936 L. 801. The High Court will inter- 
fere in revision with the decree of the lower 
Court where it has misunderstood the case 
•and has not considered the effect of a clause 
in a bond on which the plaintiff relied. 41 P. 
h a • 909 • 

Construction of Statute.— The interpre- 
tation of S. 23 of the Madras Agricultu- 
rists’ Relief Act is an important matter 
coming within the scope of S. 115, and in an 
appeal from the decision passed by the lower 
Court in an incompetent first appeal, the 
High Court will deal with the matter in 
revision and revise the decision of the first 
Court. 52 L.W. 646= (1940 ) 2 M. L. L 
/09. See also 52 L.W. 301 = 1940 Mad. 
808= ( 1940 ) 2 M.L.J. 291. 

Costs. — The question of costs is princi- 
pally within the discretion of the Court be- 
low and unless the High Court is satisfied 
that this discretion has been exercised arbi- 
trarily it will not interfere in revision with 
that discretion. 144 I.C. 76=1933 A. 311. 
When the Code expressly gives a party a 
right to perform a certain act through a 
recognised agent and the Court has not 
directed him to perform it in person, the 
Court cannot arbitrarily reject that act and 
mulct the party in costs because he has 
chosen to do that which the Code expressly 
allows him to do. That is a material ir- 
regularity on a question of procedure and 
justifies interference in revision. 193 I.C. 
707= A.T.R. 1941 N. 205. 

Criminal Prosecution. — An order punish- 
ing a person for contempt of Court can be 
revised. 27 A. 380. Also an order grant- 
ing sanction under S. 195 of the Criminal 
Procedure Code. 17 M.L.J. 123. Rut see 
also 3 A. 508. An order of a Judge passed 
under S. 195 or S. 476, Cr. P. Code, is 
open to revision under this section and not 
under S. 439, Cr. P. Code. 23 Cr.L.L 
291 = 1922 A. 438. See also 1923 A. 490 
Cl); 48 I. C. 499; I. L. R. (1941) 
Kar. 422; 12 Pat. L. T. 671 = 1931 P. 

411; 1935 Oudh 59; 35 C. W. N. 775= 
134 T.C. 1063=1931 C. 604; 1931 L. 105. 
Prosecution order of a Collector under S. 
476, Cr. P. Code, while acting under S. 70, 

C. P. Code, cannot be revised bv High 
Court. 38 I.C. 419=14 A.L.J. 1077. A 
civil Court does not cease to be a 
civil Court when it is considering an appli- 
cation made to it under S. 476, Cr. P. Code, 
in respect of offences, alleged to have been 
committed in relation to a proceeding in that 
Court, and if for the purpose of that appli- 
cation it remains a civil Court, it must be 
governed by the provisions of the C. P. 
Code. An application for revision arising 
out of proceedings in a civil suit must there- 
fore be dealt with as a civil revision petition 
and a similar application arising out of a 
criminal proceeding must be 
criminal revision petition. I.L.R. (1949) 
Mad. 762= A. I. R. 1940 Mad. 465= (1940) 

1 M.L.J. 719 (F. B. ) . S. 476 confers 
the power to prosecute. That power is con- 



S. 115] 


The Code of Civil Procedure (V of 1908). 


673 


NOTES. 

ferred on the Court in which, or in relation 
to a proceeding in which the offence appears 
to have been committed, and if that Court 
refuses to prosecute, then the power is trans- 
ferred to the appellate Court under S. 476-B. 
Excepting these two Courts, no other Court, 
not even the High Court, unless it happens 
to be the appellate Court contemplated by 
S. 476-B has power to prosecute. Before 
a prosecution can be launched, the Court 
must be of opinion both that an offence ap- 
pears to have been committed and that it is 
expedient to prosecute. If the lower Courts 
consider the matter under Ss. 476 and 476-B 
and deal with them judicially and come to 
the conclusion that it is not, in their opinion, 
expedient in the interests of justice to pro- 
secute, the High Court has no power to 
compel them to do so. The discretion is 
theirs and theirs alone. The High Court 
has no jurisdiction whatever to interfere in 
revision under S. 115, C. P. Code, however 
wrong oi erroneous the High Court may 
consider the conclusion to be. The High 
Court can, it is possible, interfere in revi- 
sion, if the lower Courts do not consider 
the matter under these sections or if they 
direct their minds to matters which are 
foreign to those sections or if they act arbi- 
trarily or capriciously. 1941 N.L.J. 91= 
A.I.R. 1941 N. 155. The High Court can 
revise an order under S. 476, Cr. P. Code, 
passed by a Civil Court if it fails to specify 
the charges. 38 A. 695=36 I.C. 836. Sc/* 
also 11 O.W.N. 1469. A petition to revise 
proceedings under S. 195, Cr. P. Code, of 
a Civil Court should not be under S. 439, 
Cr. P. Code. 17 Cr.L.J. 184=33 I. C. 
824; contra 19 I.C. 197=40 C. 477. 
also 28 I.C. 334=19 C.W.N. 447 ; 40 C. 
477=17 C.L.J. 245= 33 I.C. 824 ; 32 I.C. 
330=18 M.L.T. 591. Where the trial 
Court after an enquiry comes to the conclu- 
sion that a defendant in a civil suit ought 
to he prosecuted under Ss. 193, 465 and 471, 
T. P. Code, and sends a complaint but on 
appeal the appellate Court comes to a finding 
that the materials on the record do not jus- 
tify the hope that the prosecution would end 
in conviction and set aside the order of the 
trial Court the former Court does not act 
without jurisdiction or irregularity in the 
exercise of its jurisdiction and the High 
Court will not interfere with its order 
under S. 115, C. P. Code. 152 I.C. 34= 
1934 A.L.J. 870=1934 A. 1065. Where an 
order withdrawing the complaint is made by 
the District Judge, the application in revi- 
sion against that order is governed by S. 
115. 147 I.C. 535=35 Cr.L.J. 432 (2)= 

1934 P. 55(1). 

Delay. — Revision is a privilege and not a 
right and it corresponds to the remedies in 
England known as Certiorari and Manda- 
mus. The invariable rule in these cases is 
that a party aggrieved must come to the 
High Court for relief at the earliest possi- 
ble moment and also must come with no 
ulterior purpose. 39 I.C. 570; 43 I.C. 470; 

C.C.M — 85 


19 C.L.J. 9; 1923 M.W.N. 159=72 I.C. 
137. As a general rule the High Court 
does not entertain revision petitions after 
three months, but the High Court may, in a 
proper case, excuse the delay in the exercise 
of its discretion. 16 L.W. 760=65 I. C. 
732. See also 1937 A.L.T. 1181 = 1938 A. 
98=1. L.R. 1938 A. 118; '98 I.C. 723 (1); 
1933 L. 175 (Delay of over a year). It is not 
the usual practice of the High Court to inter- 
fere in revision after great delay, c.g., when 
the application is made more than one year 
from the date of the order. 142 I.C. 687 
=33 P.L.R. 1070=1933 L. 175. Rut 
where the applicant was not a party to the 
order which lie seeks to revise and the order 
was passed behind his back and without 
notice to him, the delay is excusable and 
should be condoned. 1936 O.W.N. 262= 
1936 O. 185. A Court is not competent to 
refuse the issue of a commission for exami- 
nation of a witness on the ground that the 
application is made at a late stage and that 
consequently it might entail an adjournment 
of the trial. Such refusal amounts to a 
misdirection and justifies the High Court 
in interfering with the order in revision. 

67 M.L.J. 878=58 M. 400=1935 M. 21. 
The conclusion of the Court that there has 
been an unnecessary delay for the claim 
would not be open to revision by the High 
Court. But, if without any opportunity 
having been given to the objectors or their 
counsel to explain the delay, the Court has 
dismissed the objections summarily, the 
Court has acted with material irregularity 
and the order of dismissal can he set aside 
in revision. 1933 A.L.J. 1177=1933 A. 751 
(1)- Considerable delay in filing a petition 
is not in itself a sufficient ground for re- 
jecting the petition where once it has been 
admitted to hearing. 1935 L. 120. As to 
delay of over three years, see 86 I.C. 329. 
Sec also 1929 O. 383. 

Discretion. — It is not open to the High 
Court in revision to question the discretion 
exercised by the lower Court, unless it is 
apparent on the face of the record that the 
discretion has been arbitrarily and errone- 
ously exercised. 36 P.L.R. 5=150 I.C. 
305=1934 L. 807; 19 Pat.L.T. 309; 48 L. 
W. 517=1938 Mad. 979= (1938) 2 M.L.J. 
642; 1939 A. M.L.T. 17; 43 Bom. L.R. 719; 
194 I.C. 21; 1937 Pat. 528 (Order exercis- 
ing discretion under S. 5, Limitation Act). 
Where the lower Court has passed an order 
upon a careful consideration by exercising 
discretion vested in it and upon judicial 
principles the order cannot be interfered 
with in revision. 14 Pat.L.T. 252=1933 
P. 239. .SVc also 59 C.L.J. 389=1934 C. 
780=37 C.W.N. 1093. Where discretion is 
given to a Court, it has to be exercised 
judicially and not arbitrarily, and it is open 
to the High Court to interfere in revision 
where such Court appears to have exercised 
this discretion without applying its mind to 
the case. 1933 A. 957. S. 115 does not 
apply to a case where the lower Court has 
considered the matter judicially and has re- 
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fused to exercise its discretion under S. 
151, C. P. Code. In such a case no ques- 
tion of jurisdiction arises at all. But there 
are circumstances in which the High Court 
would itself be justified in exercising its 
discretion under S. 151 and setting aside the 
lower Court’s order. 1935 A. 49. The 
power to add the name of any person upon 
whom any interest has devolved as a party 
to the proceedings is one within the discre- 
tion of the Court, hence an order under O. 
22, R. 10, adding or refusing to add a party 
is not subject to revision by the High Court 
43 Bom.L.R. 719. Failure to exercise dis- 
cretion in excusing delay on insufficient 
grounds for filing application for review 
after time falls under this section. 100 I. 
C. 727=1927 A. 386. Late production of 
documents — Order excusing delay and ad- 
mitting documents — Discretionary under 
O. 13, r. 2 — Not revisablc. 1930 P. 603. 
Where an appellate Court refused to ad- 
mit additional evidence offered three days 
after the argument was closed, the High 
Court would not interfere with its order in 
revision. 67 I.C. 252. The High Court 
will not interfere in revision with a discre- 
tionary order permitting evidence to be ad- 
duced under O. 41. r. 27. 33 P.L.R. 330 

= 137 I.C. 513. As to interference in revi- 
sion with the discretion of lower Court, see 
7 Lah.L.I. 290= 90 I.C. 632; 85 I.C. 660; 
1925 C. 293; 90 I.C. 243=48 A. 199; 83 I. 
C. 133=1922 A. 218; 1932 C. 831. The 
High Court will not interfere in revision 
with the lower Court’s order directing the 
Commissioner to ascertain mesne profits. 16 
L.W. 312=74 I.C. 812. Where a subordi- 
nate Court not only has made a mistake in 
law- but has entirely misunderstood the 
nature of the judicial discretion it was 
called upon to exercise the High Court will 
interfere in revision under S. 115. 42 M. 

L. J. 97=45 M. 194; 9 L. W. 166=49 
I.C. 268 ; 26 M.L.J. 467=23 I.C. 572. 
A High Court ought not to interfere with 
every exercise of discretion by the Court 
below, even if no appeal is allowed, but must 
do so only where there has been a wanton 
abuse of process. 23 I.C. 522; 31 C.W.N. 
653; 32 C.W.N. 128. The issue or a re- 
fusal to issue by a subordinate Court, a com- 
mission to examine witnesses is not an abuse 
of process warranting an interference by the 
High Court. 23 I.C. 522. Where a Judge 
uses his discretion to grant or refuse leave 
to institute a suit he does not act illegally nor 
with material irregularity nor is any ques- 
tion of jurisdiction involved. 17 I.C. 400. 
As to order imposing condition of security 
in granting leave to defend under O. 37, r. 
3, C. P. Code, see 71 M.L.J. 241=43 L. 
W 298=1936 M. 246. The High Court 
will not interfere in revision with an order 
for payment of adjournment costs for not 
complying with a provision of law, when 
the amount awarded is neither excessive nor 
unreasonable. 57 I.C. 506. Nor with the 
lower Court’s order to amend issues at a 


late stage. 1928 M.W.N. 836=113 I.C. 
313 (1). An order under O. 1, R. 10 can 
be revised under S. 115, when the Court 
fails to exercise a discretion vested in it 
and when its failure is due to error. 171 
I.C. 798= A . I . R . 1937 Mad. 338. See also 
1937 Pat. 38 (Order rejecting application 
to be added as intervener). Where a Court 
summarily rejects a prayer to try a prelimi- 
nary issue on a point of law and in its sum- 
mary jurisdiction has not even expressed 
any opinion as to whether the question of 
law would he sufficient to dispose of the 
case, to refuse to exercise the revisional 
jurisdiction in such case might give rise to 
the gravest hardship. 17 P.L.T. 253=1936 
P. 250. The High Court's interference 
with the discretion of a Court is confined 
only to an ignorant or perverse exercise of 
it. 20 C.W.N. 1080=1 Pat.L.J. 465=37 
I.C. 129; 1927 M.W.N. 838; 52 C.L.J. 23 
— 1931 C. 319. Where trial Judge, in the 
exercise of discretion refuses to stay the 
suit under S. 19 of the Arbitration Act on 
the ground that complicated questions of 
law are likely to arise which can better be 
determined by the Court than by the arbi- 
trators, the High Court will not interfere 
in revision with the discretion exercised bv 
him. 163 I.C. 854=38 P.L.R. 846=1936 
L. 904. 

Illustrative Cases.— It cannot be laid 
down as an inflexible rule that a discretion- 
ary order cannot be interfered with in revi- 
sion. Where amendment of the plaint was 
applied for before the trial began hut the 
Court refused the same though plaintiff had 
good grounds, held, in revision that the 
amendment should be allowed subject to 
any order for costs that may be made by 
the lower Court. 1934 C. 102=37 C.W.N. 
1093. See also 1935 C. 102=38 C.W.N. 
1146. On an .application under S. 152, the 
Court is not bound to correct the decree. 
The Court has a discretion to make the 
amendment or not. And in such cases the 
applicant has no right in revision proceed- 
ings to demand an adjudication upon any 
point; his right is merely to bring the mat- 
ter to the notice of the High Court and to 
leave it to the discretion of the Court to 
interfere, if interference is necessary in the 
interests of justice. The High Court will 
not interfere unless the lower Court has 
exercised its discretion in such a manner 
that it was obviously wrong and unjust for 
it to make the order he did. 10 O.W.N. 
958=1933 O. 425. See also 1937 Pat. 528. 

A long delay by the defendants in referring 
the matter to arbitration justifies the Court 
in refusing to enforce the clauses of arbi- 
tration. And this being a matter of dis- 
cretion, if no sufficient reason is made out, 
the High Court will not interfere with it. 
1933 L. 1007 (1). Where the Subordinate 
Judge refused to issue a commission, be- 
cause it was made too late, the order can- 
not be revised on the ground that ,,n ”* r K * 
57 of the Civil Rules of Practice the Judge 
ought to have satisfied himself that there 
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were sufficient reasons for not making it at 
the proper time, even though the High Court 
might have been taken a different view. 

(9 M. 256, Ref.) 1933 M.W.N. 648. It 
is for the trial Court to decide in what 
order it rvill decide the issues and the High 
Court will not interfere in revision in order 
to make a direction on this point. 1933 A. 
749. The power to extend time, under S. 

5, Limitation Ad, is discretionary. The 
High Court will not interfere in revision 
with an order refusing to grant extension 
based on certain reasons. 162 I.C, .416= 
1936 Pesh. 197. See also 19 Pat.L.l . 309. 
Where a Court refuses to extend the time 
fixed for payment of deficient Court-fee 
after expiry of time originally fixed, under 
an erroneous view that it had no power, its 
order is open to revision, as it has not exer- 
cised any discretion in the matter. 149 I.C. 
96=1934 L. 537. Petitioners paid money 
to avoid attachment of their movables in 
execution of a decree. On their objections, 
the execution proceedings were set aside and 
they applied for refund of money paid under 
S. 151. The Court refused the application, 
but the lower appellate Court allowed it. 
In second appeal it was contended that the 
lower Court had no jurisdiction to enter- 
tain the appeal as the order of lower Court 
was passed under S. 151. Held, that even 
assuming that no appeal lay, the High Court 
was competent to muse the order of the 
execution Court and that it was equitable 
that the benefit received by the decree-holder 
under the execution proceedings should be 
restored to the petitioners when those pro- 
ceedings were set aside. 149 I.C. 1105=1934 
L. 108. Order granting extension under S. 
43, Provincial Insolvency Act — No revision 
lies. 59 M.L.J. 710=1931 M. 10. Also 

an order under S. 41 of the same Act. 132 
I.C. 525 ( 1 )= 1931 L. 672. An order ap- 
pointing a person as a trustee of a public 
trust cannot be revised. 1931 A.L.J. 1071 
=.1931 A. 765. Order tinder Charitable and 
Religious Trusts Act — Revision. See 40 L. 
W. 920=1935 M. 56=68 M.L.J. 55. There 
is nothing to prevent one Court from noti- 
fying to another a particular complicated 
situation and to suggest to it the advisabi- 
lity of staying proceedings before it. The 
Court in such a case must no doubt attach 
due weight to such communication and give 
reasons for refusing to comply with the re- 
quest. But the Court has a discretion in 
the matter and such discretion shall not be 
interfered with unless there is some flagrant 
miscarriage of justice. 1935 Pesh. 182. 
On this point, see also 1941 P.W.N. 507; 43 
Bom.L.R. 719. 

Election Matters. — As to interference in 
election disputes, see 00 I.C. 771=49 M.L. 
J. 381; 1925 M. 707 = 48 M.L.J. 451; 22 
L.W. 24=90 I.C. 1055; 52 M.L.J. 392; 103 
I.C. 821 = 1927 M. 935; 1927 MW.N. 842; 
100 I.C. 398 = 1928 M. 199 (1); 1929 N. 
282; I.L.R. (1939) Kar. 131; 1929 Bom. 279; 
1939 Rang. 143. Where a District Judge 


passes an order which lie had jurisdiction to 
make restraining a returning officer from 
holding an election, the fact that the order 
passed will result in groat inconvenience to 
the public does not amount to an illegality or 
material irregularity in the exercise of his 
discretion. 1933 A.L.J. 7;>9=1933 A. 343. In 
a suit in an election dispute the High Court 
cannot interfere in revision with the lower 
Court’s order on grounds which involve noth- 
ing more nor less than appreciation of evi- 
dence, and decide for itself on the ques- 
tion of fact whether the votes were valid or 
not valid. The High Court ha s to confine 
itself to the question of jurisdiction. 1930 
M. 225 (2). The District Judge acting under 
the Mandatory Election Rules and deciding 
an objection to an election acts as a persona 
designata and his decision is not revisable. 
11 it. 1. So also a decision under section 15 
of the Bombay City Municipal Act. 35 
Bom.L.R. 89 = 1933 B. 105. Orders passed by 
the District Judge acting under section 79, 
Burma Penal Self-Government Act, could not 
be revised. 10 It. 517. Where a sub- judge 
passes an order on a certain petition in the 
capacity of an election commissioner, no re- 
vision lies against it. 138 I.C. 459 = 1932 
M. 5G0. Sec also 1938 Sind 153. As to re- 
vision of order of District Judge under Ben- 
gal Municipal Act dismissing election peti- 
tion. se e 39 C.W.N. 971. 

Evidence. — See 1939 O.A. 425 (finding on 
unrebutted oral evidence). An application 
under section 115 to revise the order of re- 
fusal to receive documentary evidence by the 
lower Court does not lie as such order cannot 
be construed to be decision of a case nor is 
there any illegality in exercise of the juris- 
diction which is vested bv law. “145 I.C. 810 
(1) = 10 O.W.N. 637 = 1933 O. 345 (1). Where- 
the lower Court had based its decision on the 
opinion of the hand-writing expert though he 
had not given sworn testimony in support of 
the report, held, that the objection to the evi- 
dence being received could not be taken for 
the first time in revision. 150 I.C. 357 = 1934 
L. 230. 

Ex parte Decree. — Order setting aside ex 
parte decree is open to revision. See 88 I.C. 
46; 52 M.L.J. 477; 90 I.C. 329; 1931 A.L.J. 
377=133 I.C. 129 = 1931 A. 294 (F.B.): 8 C. 
832; 53 M.L.J. 110=1927 M. 722; 100 I C. 
836=1927 L. 342; 1940 M.W.N. 1179; 32 S. 
L.R. 703=1938 Rind 76. A defendant who suf- 
fers an ex parte decree to be passed against 
him and fails to appeal against an order refus- 
ing to set aside ex parte decree under O. 9, r 
13 cannot thereafter invoke the revisional 
powers of the High Court to get the order 
declining to restore the suit set aside in re- 
vision. 18 Pnt.L.T. 374. Where the petitioners 
were declared cx parte, even if the order was 
wrong on the merits, the nigh Court has no 
jurisdiction under section 115, to interfere 
with such an order. Where a decree is pass- 
ed after declaring certain persons as ex parte 
the proper procedure for those persons is ta 
have preferred an appeal against the decree 
and not to come by way of revision under sec- 
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tion 115 against the order declaring them ex 
portc. 170 I.C. 825 = 1938 M.W.N. 17 = A.I.B. 
1938 Mad. 217. The High Court will not en- 
tertain a revision application against a decree 
which could come before the High Court in 
second appeal. An ex parte decree passed by 
a Court which is subject to appeal and second 
appeal is not a decree which is subject to re- 
vision under section 115. Such a case cannot 
bo said to bo a case which has been decided 
by any Court subordinate to the High Court 
and in which no appeal lies. 1937 A.L.J. 831 
= A.I.R. 1937 All. 091. An order purporting 
to set aside an ex parte decree under O. 9, 
r. 13 is an order deciding a case within the 
meaning of section 115. C. P. Code, and re- 
vision therefore lies. The fact that an ap- 
peal lies against an order made under O. 9, 
r. 13 refusing to grant an application to set 
aside an tx parte decree and that no appeal 
lies against an order granting an application 
to set aside a decree does not exclude the re- 
medy by revision in the latter case, much 
more restricted though the remedy by re- 
vision is. 32 S.L.R. 703 = A.I.R. 1938 Sind 76. 

Error of Law. — Error of law by itself is 
no ground for revision. 75 I.C. 472 = 1923 

A. 465 (2); 106 I.C. 829 = 1928 L. 102; 107 

I.C. 273 (1). See alto 18 A.L.J. 373 = 58 
I.C. 182; 83 I.C. 334=1924 R. 212; 90 
I.C. 430; 1912 MAV.N. 993 = ] L.W. 59; 
38 M. 775; 21 M.L.J. 1013; 100 I.C. 76 
(1)= 1927 A. 573; 106 I.C. 851=46 C.L..T. 
527; 1929 R. 187; 8 OAV.N. 1235=12 L. 
R. 380 (Rev.); 133 I.C. 404=1931 A.L.J. 
995=1931 A. 667; 8 OAV.N. 999=134 I.C. 
1090 = 1931 O. 408; 134 I.C. 463 (A.); 10 
OAV.N. 259. Per Kupchanri, A. J. C. — 
An erroneous decision on a question of fact 
or law does not fall within the purview of 
section 115. 146 I.C. 777 = 1933 S. 279 (F. 

B. ). Section 115 applies to jurisdiction alone, 
the irregular exercise or non-oxerclse of it 
or the illegal assumption of it. A mere 
error of law is not an illegality within the 
meaning of the section. 142 I.C 616 = 10 
O.W.N. 259 = 1933 O. 240. Sr r also 40 P.L. 
R. 461 ; 1938 Lah. 357; 16 Pat. 729 = 1937 Pat. 
647; T.L.R. (1938) Lah. 125; 41 P.L.R. 578 
= 1939 Lah. 162; 41 P.L.R. 553 = 1939 Lah. 
222; 1941 Cut.L.T. 58; 1937 Rang. 61; 1937 
Pat. 25. The High Court will not entertain 
a revision petition directed against an alleg- 
ed wrong conclusion of law, in which no 
question of jurisdiction is involved. 36 P.L. 
R. 177. Where a Court has jurisdiction to 
determine a question and it determines that 
question, it cannot be said that it has ncted 
illegally or with material irregularity because 
it has come to an erroneous decision on a 
question of fact or even of law. 153 I.C. 
996 = 1934 R. 233. An erroneous decision on 
a question of law does not amount to an as- 
sumption of jurisdiction or to irregular or 
illegal exercise of jurisdiction. The question 
whether the Court had wrongly admitted a 
deed of adoption in evidence without its being 
properly and duly stamped cannot bo raised 
in revision as it amounts only to an errone- 
ous conclusion on a question of law. 35 P. 


L.R. 683. See aho 152 I.C. 620 = 1934 L. 825- 
1934 R. 233; 10 O.W.N. 1145=1933 O. 534* 
Where a lower Court having jurisdiction to 
decide the case wrongly applied a section of 
an Act whereby injustice wa 8 perpetrated, 
the High Court allowed the petition for 
revision [H C. MP.C.JjlS C. 225 an, 1 


lo C. 4 i, Ref.] 34 P.L.R. 440 = 1933 L. 
33o. Error of law is no ground for inter- 
ference under section 115 or section 107 of 
the Government of India Act. 35 M.L.J. 
604; 16 CAV.N. 1015; 40 M.L.J. 497 = 44 M. 
.>54 (F.B.). The High Court cannot inter- 
fere when the lower Court has fallen into 
an error of law. It can only interfere in 
case the lower Court has acted illegally. 30 

C. 397; 16 C. 482 (486); 17 M. 410 (F.B.); 
6 A. 125; 7 A. 345 (350); 24 M. 685; II M. 
144; 11 M. 332; 12 B. 617; 17 M. 37; 28 C. 
574; 1932 A.L.J. 418 = 1932 A. 379; 137 I. 
C. 513 (L.). See also 55 A. 216=1933 A.L. 
J. 110—1933 A. 295. Where the Court acted 
on certain decisions then in vogue, subse- 
quent decisions taking a modified view would 
not make order revisable. 138 I.C. 146 = 
1932 M. 472. An erroneous construction of 
the rules framed by the High Court as re- 
gards costs of proceedings in subordinate 
(’ourts is no ground for revision. 3 P.L. 
T. 314 = 65 T.C. 355. Mere decisions in 
matters of law and fact aro not within the 
scope of section 115; CIs. (n) and (b) deal 
with the question of jurisdiction and Cl. (c) 
refers to illegal proeessunl acts. 52 I.C 767 
= 23 CAV.N. 759; 1929 N. 317; 1929 P. 

633; 1936 L. 468. See also 64 I.C 563; 52 
r.e. 4 = 30 C.L.J. 64; 54 I.C. 757; where 
in the exercise of its jurisdiction the lower 
Court commits an error of judgment this is 
not a matter upon which revision can lie. 66 
T.C. 509 = 1922 A. 441. Se r also 145 I.C. 
380=1933 M. 231. The High Court will 
not interfere in revision on the ground that 
the Court below has wrongly decided a ques- 
tion of limitation. 55 T.C 871 ; 47 C.L. 

J. 62; 98 T.C. 892 = 1927 L. 43; 4 O.W.N. 
1123; 26 L.W. 15 = 101 T.C. 514 = 1927 M. 
660; 49 A. 454 = 25 A.L.J. 399 = 100 I.C. 
638 = 1927 A. 358; 103 T.C. 113; 133 T.C. 
439 = 32 P.L.R. 410. Erroneous dcc'sion 
on point of limitation inny sometimes mnke 
interference proper. 21 A.L.J. 861 =46 A. 
1173; 24 T.C 872. See aho 50 L.W. 159= 
1939 Mnd. 740= (1939) 2 M.L.J. 353; 35 T. 

C. 74 = 4 L.W. 411; 32 I.C. 3 (1) = 3 L.W. 
36; 30 T.C. 364 = 2 L.W. 609; 25 T.C. 592 
= 1914 M.W.N. 738. It may not be a ense 
merely of an erroneous opinion hut. a case 
where the Court has assumed jurisdiction to 
proceed with the suit which ought to have 
been put an end to. 27 N.L.R. 251=136 I. 

C. 145=1931 N. 17. Whore the order of the 
lower Appellate Court overlooks the question 
of limitation entirely in deciding the nppeal 
the High Court can interforo in revision. 1929 
R. 304; 1933 P. 132. Tho High Court will 
interfere when a Subordinate Court issues 
an order which is erroneous in law, and as 
a result of that order the Court acts beyond 
or in derogation of its jurisdiction. 30 T. 

C. 38=21 O.L..T. 614. See aho 41 I.C. 919 
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= 27 C.L.J 294; 37 I.C. 19; 23 C.L.J. 
557; 33 I.C. 346 = 22 C.L.J. 564 ? 32 LC. 
982; 23 I.C. 977 = 41 C. 323; 19 I.C. 594; 

18 I.C. 715; 34 C.W.N. 733. After a 
superior Court has decided a question of law 
in ono way, the subordinate Court cannot 
discuss the matter over again. 140 I.C. 3-5 
(M.). An erroneous decision on a ques- 
tion of limitation or res judicata cannot be 
revised. 20 A. 78; 11 B. 488; 103 I.C. 
68; 33 Bom.L.R. 1596=1932 B. 81; 32 P. 
L.R. 130 (1); 1933 M. 231 = 145 I.C. 380 
See also 41 P.L.R. 176 = 1939 Lah. 48; 50 
LAV. 159=1939 Mad. 740= (1939) 2 M.L.J. 
353. Question whether grant was made to 
one not holding kudivaram is one of fact — 
Cannot be gone into either in revision or ap- 
peal though decision of the question is ne- 
cessary to see whether suit lies in Civil C ourt. 
1929 M. 259. The fact that the Court 
passes a wrong order is not sufficient to 
justify interference. But when the Court 
is under a complete misapprehension as to 
the facts before it, it is a proper case for 
revision. 132 I.C. 832 = 1931 R. Ill (2). 
The fact that a Court has misconstrued the 
effect of a document is no ground for 
revision. 16 A. 39. See also 107 I.C. 273 
(1). Also the fact that document has been 
considered to bo inadmissible in evidence. 
23 B. 177 at 179. Refusal to amend a 
clerical error in the form of probate may be 
a ground for revision. 27 C. 5. An illegal 
order passed under O. 31, r. 93 can be 
revised. 9 M. 437. But not an order re- 
jecting a memorandum of appeal. 7 A. 42. 
When a Court rejects an application to set 
aside a sale on the ground that the appli- 
cant had no locus standi, the case does not 
fall under this section. 32 C. 572. Where 
a Court reviews its prior order of dismissal 
for default of a petition under O. 21, r. 58, 
the order of review is not revisable. 50 A. 
801=1928 A. 392. Whore a subordinate Court 
rejects an application for leave to sue in 
forma pauperis for defective verification and 
does not offer a chance to the applicant to 
correct the defect, it amounts to a failure to 
exercise the jurisdiction vested in it under 
section 153 of the C. P. Code, and the High 
Court can interfere in revision. 55 A. 216 
= 145 I.C. 436 = 1933 A.L.J. 110 = 1933 A. 
295. Where a Judge has entertained the 
application for attachment before judgment, 
issued the preliminary notice, heard the 
mortgagor, who showed cause ngainst tho ap- 
plication, but based his order dismissing the 
application for attachment before judgment 
on the mistaken view that an application 
under O. 38, r. 5, cannot be made in a mort- 
gage suit, until the mortgaged property has 
been actually sold, the sale proceeds have 
proved to be insufficient and the mortgagees 
apply for a decree over under O. 34, r. 6, 
thero is no failure to exercise jurisdiction 
and no revision lies. fll C. 6 (P.C.), Rel. 
on.l 146 I.C. 838 = 1933 A.L.J. 1269 = 1933 A. 
557. 

Euronf-our Decision. — T hat the District 
Judge has given a wrong decision is no 


ground for interference on revision. 1935 
L. 602; 1935 L. 120. In a case under 
section 115 even an error of law is not a 
sufficient ground for interference by the 
High Court. (11 C. 6, Rel. on.) 1936 C.706; 

40 CW.N. 698, unless it raises a question 
as to jurisdiction. (1928 L. 140, Rel. on.) 
1935 L. 972; 156 I.C. 777 = 1935 P. 191; 
1935 L. 951; 187 I.C. 350 = 1940 Rung. 75; 

43 Bom.L.R. 480. Nor even an error_ on a 
mixed question of fact and law. 157 I.C. 
474 (i)= 1935 P. 448; 155 I.C. 419 = 1935 P. 
267. The fact that the High Court, if it 
had been the trial Court, might have come to 
a different conclusion, is not sufficient to jus- 
tify interference under section 115. 1936 S. 
205. The High Court will not ordinarily ex- 
ercise its revisional powers even though the 
lower Court has decided a question of fact 
or law erroneously; but its hands are not 
tied when it finds that the order of the Court 
below is entirely and absolutely unjustifiable 
and is almost perverse. 1939 P.W.N. 229 
= A.I.R. 1939 Pat. 430. The High Court will 
not interfere in revision with a decision on 
the merits even if it be erroneous both in 
law and in fact, if the lower Court had 
jurisdiction to entertnin the dispute between 
the parties. But if that Court had no juris- 
diction whatever in the matter, the High 
Court, if it finds that tho lower Court has 
made a mistake as to the extent of its juris- 
diction, may then interfere. 14 P. 488 = 
155 I.C. 976 = 16 Pat.L.T. 311=1935 P. 385. 
If a Judge assumes jurisdiction of the mat- 
ter and proceeds to decide a question of law, 
however erroneous this decision may be, the 
High Court cannot interfere in revision. But 
if before assuming jurisdiction lie determines 
a question of law or fact to determine the 
question of jurisdiction, a wrong decision in 
a cose of this kind is certainly revisable by 
the High Court. 161 I.C. 26 = 1936 P. 119. 
Sec also 39 C.W.N. 915. Breach of provision 
of law — Ex parte decree against father and 
son — Order setting aside against latter and 
refusing to set aside against former— -Re- 
vision. 155 I.C. 837. Where a decision 
disallowing a claim based on the prerogative 
right of the Crown to be paid its debt in 
priority to other creditors is fundamentally 
wrong, a revision petition lies to the High 
Court and is justified. 69 M.L.J. 832= 
1936 M. 132=59 M. 428. 

Illegality. — Obvious misreading of law 
will justify revision. 13 Lah.L.T. 34. 
Where the Judge omits to apply an obvious 
principle of law he acts illegally in the exer- 
cise of his jurisdiction and therefore revi- 
sion lies. 1936 Lah. 746. But misconstruc- 
tion of a section of a statute bv the lower 
Court in deciding a matter which it lias juris- 
diction to decide does not amount to illegali- 
ty or material irregularity. 39 C.W.N. 910 — 
62 C.L.J. 349. Clause (c) of section HJ. 
means, that a High Court may interfere in a 
case where a Court subordinate to *t tiaa 
performed some action, even though while 
correctly exercising its jurisdiction, contrary 
to the law or in such a manner as to import 
a material irregularity into the proceedings. 
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Tho High Court will not necessarily inter- 
fere m every case of illegality or irregularity 
an.l ordinarily it will make any order a 3 it 
thinks lit only where the illegality or irre- 
gularity is serious or where material injus- 
tice lias been caused thereby. 1938 A.M.KJ. 
115. An order passed under section 151 is 
capable of being revised by the High Court 
under section 115. A.I.R. l‘J40 Pat. 475 
See also 1939 All. 008 = 1939 A.L.J. 07 o. 
Where a Court has proceeded o n a wrong 
view of the law as regards the scope and 
object of O. 21, r. 88, it must be deemed to 
have failed to exercise jurisdiction vested 
in it by law and must be interfered with 
in revision. 1940 N.L.J. 453 = A.I.R. 1940 
Nag. 337. Where the order of the lower 
Court is passed following certain reported 
rulings of tho High Court, such an order 
should not bo interfered with by the High 
Court in revision. 1940 A.W.R. (H.C.) 02. 
A Judge acts illegally and with material irre- 
gularity in exercise of the jurisdiction vested 
in him when in defiance of the order of his 
predecessor he disallows rateable distribution. 
147 I.C. 1071 = 11 O.W.N. 101 = 1934 O. 1 1 0. 
So also wlie re a Court which rejects an appeal 
for non-payment of deficient Court-fee, with- 
out really giving the appellant an opportu- 
nity to make good the deficiency. 153 IP 
503 = 11 O.W.N. 1555 = 1935 O. 119. Also 
order sanctioning compromise by guardian 
injurious to minor’s interests. 1935 OAV. 

N. 333—1935 O. 287. Order refusing to 
receive plaint insufficiently stamped on last 
<lav of limitation — When stamps of required 
denomination not available. 71 M.L.J 804. 
Where the lower Court entirelv disregards 
the most important piece of evidence in the 
case, namely, the original grant in favour of 
a charity, and bases its order on documents 
which are either irrelevant or could not have 
been referred to for interpreting the original 
grant, the procedure amounts to an illegality 
or material irregularity which would justify 
tno High Court in interfering in revision 
under section 115. The fact that there may be 
other remedies open i R not ground for refus- 
ing to exercise the powers under section 115. 
58 B 623=36 Bom.L.R. 687=1934 B 343; 
1935 M. 56 H)=68 M.L.J. 55. See also I L. 
R. 1938 M. 988=1938 M. 634=0938) 2 M L. 
J. 100; 60 C.L.J. 19; 13 L. 761=1933 L. 99. 
\Nhero the lower Court has taken into account 
the patent facts which are verv matorial in dc 
ciding whether the story of a party, on whom 
the burden of proof lies is true or not. the 
High Court has no power to revise a decision 

1 ° W< T C° urt * although taking fhe pro- 

* > u b, rr f - ,r f ,,|p rasp aa l be guiding factor 
-*.1 . Court ma . v disagree with it. But 

if the lower Court has manifestly failed to 
take into account material and patent facts 
appearing in the evidence, there is gross and 
palpable error in tho decision nnd it can be 
set asido in revision. 1934 R. 356. Whero 
two different suits for rent are hit at by 

O. r. 2 the High Court will interfere in 
revision to declare their invalidity though 
the trial of the suits has not resulted in 


injustice. 146 LC. 351 = 37 CWN 
= 1933 n fl'Jl ~ n — _ . 

whom no 


C. 831. To allow a party against 


proceedings can bo taken in exe- 
cution to be proceeded against, merely be- 
cause the plaintiffs, who represent a temple 
knowing tho exact rights of the parties and 
of everyone concerned, made a mistake in 
exonerating her in the suit, cannot be per- 
mitted on any ground of alleged moral right 
of the temple property, and the order in 
execution should be interfered in revision. 
144 I.C. 30—1933 M. 508. Merely that a 
leave under section 20 (b) is granted with- 
out first issuing notice to opposite party does 
not amount to acting in the exercise of juris- 
diction illegally or with material irregularity 
so as to justify an interference in revision 
under section 115; nor can such an order con- 
template any grave or irreparable injustice 
so as to invoke tho provisions of section 107, 
Government of India Act. 1933 L. 266. 
Where a Court has jurisdiction to decide a 
question before it and in fact decides the 
question, it cannot be regarded as acting in 
the exercise of its jurisdiction illegally or 
with material irregularity merely because its 
decision is erroneous. [11 C. 6 (P.C.), 
Foil.] 151 I.C. 668=1934 R. 230. See also 
1935 L. 120. Where a lower Court has ap- 
plied its mind to the case before it and duly 
considered the facts and the law applicable, 
then, although its decision may be erroneous, 
that error cannot be corrected on revision. 
(7 R. 339, Foil.) 150 I.C. 1055 = 1934 R. 306. 
An order passed under O. 9, r. 9 even 
though made without jurisdiction is not sub- 
ject to interference by the High Court in 
revision. 143 I.C. 222=1933 O. 331. A 
Court had appointed a Receiver of suit pro- 
perties. It passed an order of ejectmont 
against an occupant of the premises though 
neither party had a present right to remove 
him. It was advisable in the circumstances 
of the caso not to eject him. Held, that the 
order of cjcrtnient having been passed with 
jurisdiction, though wrongly, was not open 
to revision under section 115, but could bo 
interfered with under section 107, Govern- 
ment of India Act. 146 I.C. 258 = 1933 L. 
327. Whero the appellate Court has simply 
come to an erroneous decision on a question 
which wns raised by an appeal properly pre- 
ferred to it. it cannot be said that the ap- 
pellate Court has exercised a discretion not 
vested in it by law and the circumstanco that 
the question related to the jurisdiction of 
the Court of first instance in no way affects 
the jurisdiction of the app o llate Court. Held, 
that no revision lay against nn appollate 
order confirming tho order feturning the 
plaint for presentation to proper Court. 151 
I.C. 416 = 1934 Jj. 636. On this pomt, see 
also 38 C.W.N. 1601=1934 C. 861. 

INIIFRKNT POWFRS, FXFROISF o r. — S*r 1940 

Pat. 475; 1939 All. 668 ; 1937 Mad. 948 = 
(1937) 2 M.L.J. 429; 16 Pat. 729. 

Issues, framivo or. — It is bv law the duty 
of tho trial Court to frame issues in a suit. 

Tt ia not any part of tho legitimato duties 
of tho High Court to help lower Courts to 
frame issues. They alone have jurisdiction 
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to frame the issues in the suits which come 
before them for trial, and they have juris t 
diction to decide wrongly as well as rightly. ] 

The fact that a wrong decision is made is ( 

never a ground for interference in revision , 
under section 115. 50 L.W. 459- A.l.li. 

1939 Mad. 733 = (1939) 2 M.L.J. 44. See also ] 

69 M.L.J. 239 = 1935 Mad. <84. 

Jurisdiction. — Points of jurisdiction, even 

though not taken in the lower Oourt, can be 
argued in the High Court. 154 I.C. '05 - . 

41 LW 20 = 1935 M. 89. Where a Court 
makes an order which it has no jnnsdict.on 
to make, the order is revisabie by the Cwri 
in revision. 181 I.C. 896 = A.I.R. 1939 Pat. 
518 The High Court under section Ho 
ought not obviously to interfere in revision 
so as to restore an order which itself is with- 
out jurisdiction or founded on irregularity 
in the exercise of jurisdiction, although the 
order under revision is one without jurisdic- 
tion. 1938 P.W.N. 313 = 19 Pat.L.T. 111- 
A.I.It. 1938 Pat. 447. The High Court will 
not generally interfere with a decision on a 
question of law, as the lower Court has juris- 
diction to decide a question of law either 
rightly or wrongly. But tho decision on 
a question of law can be interfer- 

ed with if in fact a question of juris- 
diction does arise. Where a lower Court 

makes an order under S. 151, which 

it has no jurisdiction to make, the order will 
be set aside in revision. 16 Pat. 729 = 18 
Pat.L.T. 826 = A.I.R. 1937 Put. 647. See 
also 1939 Sind 137; 1940 Nag. 337. The 
High Court will not exercise revisional 

powers on a point of jurisdiction whether 
tho suit lies in the Small Cause Side or the 
Original Side of the Court when such inter- 
ference will be bringing about an injustice. 
154 I.C. 705=41 L.W. 20=1935 M. 89. 

Where the lower Court has jurisdiction to 
decide tho question and there has been no 
illegality or material irregularity in its deci- 
sion, tlio application for revision must fail. 
156 I.C. 1098 (R.); 1936 N. 280. “When 
a decision is come to in a matter in which 
the Court has jurisdiction a question of juris- 
diction is not involved”, Expl. 156 T.C. 777 
= 1935 P. 191. Where a Court entertains 
and decides an appeal which in law does not 
lie and is incompetent, the High Court will 
interfere in revision and set aside the decree 
and judgment passed bv such Court. 62 C. 

. L..T. 530; 157 T.C. 900 (L.). Where a 

regular suit entertains a suit of small cause 
nature which it has no jurisdiction to enter- 
tain or try, and tries it to the exclusion of 
the Small’ Cause Court, its decision must be 
set aside in revision. 18 N.L.J. 123. 
Jurisdiction is entirely independent of the 
manner of its exercise. The former involves 
tho power to act at all, and is independent 
of the derision reached in the exercise of that 
power. The latter is confined to the author- 
ity to act in the particular wav in which the 
Court does not. Where, therefore, what the 
Court 1ms done is onlv to decide the starting 
point of limitation, it has every power to do 
so and such an order is not revi sable. T.L. 


R. 1936 N. 73 = 164 I.C. 848 = 1936 N. 157. 

Cases op absence ok jurisdiction. 

See also 40 Bom.L.R. 104=1938 Bom. 
159; 1938 N.L.J. 54. Where the lower 
Court by a misunderstanding of the legal 
position 'and by a wrong interpretation of 
law fails to exercise its proper jurisdiction, 
the High Court will interfere in revision. 
1939 P.W.N. 50= A.I.R. 1939 Pat. 263. 

It is the duty of an Appellate Court to pro- 
perly dispose of an appeal and this neces- 
sarily involves dealing with the points raised 
bv the appellant and looking into the record, 
so far as may be necessary, after making an 
effort to understand and appreciate the 
appellant’s case. Where the Appellate 
Court fails to do so, its failure in these res 
pects means either that there was no more 
than a colourable exercise of jurisdiction by 
it or that it acted with material irregularity 
and in either event the High Court has 
power to interfere in revision. 18- 1 ' 

708= A.I.R. 1939 Pat. 216. Where the 
Court of a Munsif returns a plaint for pre- 
sentation to the Revenue Court holding that 
it has no jurisdiction to try the suit and 
on appeal the District Judge also holds the 
name view and dismisses an appeal the 
aggrieved party is entitled to come up to the 
High Court in revision. The question in- 
volved, namely, whether the Munsif s C our 
had jurisdiction to entertain and try iw 
suit ‘filed in his Court, is directly one relating 
to the jurisdiction of his Court, and the 
High Court in such a case has power to in- 
terfere in revision under section 115. * * 

R. (1938) All. 40=1937 A.L.J. 905-A. 
I.R. 1938 All. 17. Order remitting award 
passed by arbitrator under Co-operative 
Societies Act, 40 C.W.N. 89 Order aV- 
lowing objections by third „ b _ cf ° A 

attachment. 1935 A.L.J. 344 15 ■■ • 

343. Executing Court — Decision that de- 
cree is collusive. 16 P.L.T. 220=1935 I • 
230. Addition of party financing litiga- 
tion — Interference. See C.P.Code, O. , 
R. 10. 68 M.L.J. 236=1935 M. 394. A 

Court granting a Tight of way for the fu- 
ture in absence of any finding tlmt one had 
existed in the past, and in absence of a 
plea that a right of way should be granted 
as an easement of necessity, acts witliou 
jurisdiction. 158 T.C. 924=1935 lesh. 
157. Application for leave to appeal 
forvia pauperis — Rejection — Order for p» 
ment of court-fee and rejection of appea 
for default in payment. 1936 Pesh. 
Application to continue suit in forma V™ 
p peris — Dismissal of suit — Court trc ‘ 

? application as for leave to sue us pa«P‘ 

{ and allowing it^-Interference in revisi on. 

See C.P.Code, section 11. 60 C.L -J- • 

I Order of reference to arbitration 

0 8U it Order in anticipation that if ft \ 

6 is not filed by fixed date, trial must go on 
5 that day-— Award not filcd-Suit decreed 

ex parte— Jurisdiction — Refusal to set aside 
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VS Revision— Interference. Sec 

_„y ( x ode > Scb - T T, pnrn. 8. 3037 M. 0 

— /] M.E.'T. <>48 . Order allowing suit to 
•< withdrawn in contravention of O. 23 
K- 1 (2)— Revision. Sec C.P.Code O 23* 
?.• 1 <»• 155 X.C. 210=1935 P'. 251 

I ndor section 115, C.P.Code, in cases where 
.« ■ ourt below has failed to exercise juris- 
dietion vested in it, the High Court mav 
pass such order as it thinks fit. and it is 
not. incumbent upon the High Court to re- 
mand the case for exercise of that jurisdic- 
tion^ by the Court below. 154 T.C. 021 = 
103.» Pesh . 21. Srr also 1037 Pat 647= 
10 Pat. 720; 40 P.L.R. 461. 

Casks or failure to exercise jurisdic- 

n I0N o'r"'l PP Uatl ° n to Si ‘* sale under 

. P0 > b . v attaching creditor— Re 

jection on tlm ground of non-compliance 

U - T C l*-. 4 < 2) - 63 C ' L J 569; 

1“ own , ; .V P ' 107: 1938 A. M L. 

■ , ,- 3 „ (nc '" sa ' to cn nnire in olaim petition 
7 O 2 ] R. 58). Src „I.,o 1938 
Itanu. 3 9; 177 I f. 799 (Ordor refusing 
consolidation of suits). An order reject" 
mg an auction purchaser's application ‘ for 
confirmation of the sale is not an appeala- 

> 0 ,na ^ 0r * nor it ho revised. 47 L W 
a J= A n T I? ; Mad. 307. An order 

of a Court rejecting an application under 
the Madras Agriculturists' Relief Act on 
tl.e ground that the applicant is not eompe 
tent to apply for the benefits of the Act is 
m effect a refusal to exercise the jurisdie- 
mn invoked by the applicant, and the High 
Court will mterfere in such a case under 
section 115. 52 L.W. 301 = A. T R 1040 

Mad. 803=(]940) 2 M.L.J. 201. Order 
ns to rateable distribution. 1035 P 201 

nvd‘ r Srr " ho . 177 TC - The Court 

execu mg tho decree has jurisdiction to do- 

c.do the question of rateable distribution as 

between nval decree-holders; and the nigh 

Court will not therefore interfere in revision 

" ^ 1 nn or, ! Pr «»«wi n g rateable distribution 
as no question of jurisdiction is involved in 

|t n 1 ,>^ r « ri 18 T ; f,tLT «17=A.I.R. 

• • Award in reference not 

agreed to by all parties. 1035 Sind 212. 

\\ here the lower Co„ r t did not consider tho 
only question that it had to consider in the 
case it must he deemed to have not exer- 
cised .fs jurisdiction, and the High Court 

m roviaion - 157 T.C. 432= 

1 . T ; 4o4 - Where the lower Court on a 
misconstruction of the order passed by an 
xecuting Court on a claim petition refuses 

<V\K — inol° L ncHts ° f tho rasp - M. 

036-1935 M. 547=68 M.L.J. 518. Ap- 
plication 1 under section 174 (3), proviso (b), 

, * •, Acfc T° rder r<,f l u,r ing deposit before 

»ZZ\° r T n ° rr0n00US construction of 
section— Revision. See 39 C.W.N. 1176. 

when pT - Ct8 Wi * h0ut jurisdiction, 
narlv k a n deposit made by a 

part; beyond the time fixed in a case where 


time is of tho essence of the contract or 
compromise in pursuance of which it is 
made, the High Court must interfere in 
revision though no real miscarriage of 
.lustice has occurred, because the acceptance 
of the deposit is clearly an act without 
jurisdiction. 5 Cut.L.T. 27. See also 
1940 P. 87; 18 Pat.L.T. 833 (Order 

refusing delivery and O. 21, R. 99); 1938 
A.L.J. 864=1938 All. 635 (Order under 
section 0, Specific Relief Act— Revision 
JOS); 1938 All. 456 (Order under section 
'b 1 ■ r • Agriculturists' Relief Act). An 
order refusing permission to a minor defend- 
ant attaining majority to file an additional 
written statement is not one with which the 
High Court will interfere in revision, be- 
cause there is no refusal to exercise a 
.jurisdiction vested in the lower Court which 
it was bound to exercise. 41 L.W. 640= 
68 M.L.J. 155. Whore the plaintiff asks 
for an alternative relief, “in case of failure" 
bn surat dinar) of the primary relief nnd 
the alternative relief j s granted by the trial 
nnr J; Primary relief being refused, and the 
appellate Court dismisses the appeal by tho 
plaintiff without going into the question 
whether the plaintiff is entitled to the pri- 
mary relief on the ground that it is not 
necessary as the alternative relief is grant- 
ed. 1936 Posh. 38=162 T.C. 658. 

Land ArQnsiTioN Proceedings. — Sro 

P»38 N L..T. 54; 1937 Mad. 948=H937) 

- M.L.J. 429. A Land Acquisition Col- 
lector, assuming that lie is a Court while 
dealing with applications under section 18 
of the Land Acquisition Act. is not a Court 
subordinate to the High Court, and the High 
* ourt has, therefore, no jurisdiction to inter- 
fere with his order under that section in 
revision under section 115. 42 C.W.N. 

-12= A . I . R. 1938 Cal. 250. An order of 
a District. Judge rejecting a reference mad© 
under section 18 of the Land Acquisition 
Act in the erroneous view tlmt the party at 
whose instance the reference was made was 
not entitled to demand a reference, is open 
to revision under section 115. 43 C.W.N. 

973=1. L.R. (1939) 2 Cal. 401=A.I.R- 
1939 Cal. 669. 

Leave to kite in forma pauperis. — 
Where an application for leave to sue ns 
pauper is dismissed for non production of 
a Succession Certificate, the High Court will 
interfere. 16 M. 454. A Court lias juris- 
diction to consider the merits of a caso on 
an application for leave to sue in forma 
pauprris; tho fact that the Court placed 
reliance on evidence which might not be 
relevant to a transfer application is not an 
irregularity affecting its jurisdiction and no 
revision lies. 142 I.C. 379=1933 Sind 
82. In nn application for leave to sue in 
forma pauperis a Court acts without juris- 
diction in going into the evidence elaborate- 
ly nnd trying the question of title in order 
to see if lie hns a good cause of action; so 
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also failure to take evidence on the question 
of pauperism amounts to not exercising 
jurisdiction vested in it by law and the 
order can be interfered with in o 

A. 548=73 I.C. 538. SeeaUo 1938 Nag ; 

«>10 • 1938 O.W.N. 561=1938 Oudh 146, 
“(1941) 1 M.L.J. 31. According to the 
practice of the High Court of Patna a revi- 
sion petition does lie under section 115, 
against an order granting leave to a pauper 
plaintiff to sue in forma pan pens. The fact 
that the order is an interlocutory order or 
that the government have not moved in the 
matter is no bar to the High Court exercis- 
in'' its discretion in revision. 19 Pat.L.T. 
101=A.I.K. 1938 Pat. 209. No appli- 
cation in revision lies against an order ad- 
mitting an application for leave to sue in 
forma pauperis. 67 I.C. 641 = 1922 A. 
208; 1933 A. 295=145 I.C. 436=55 A. 
°lf) But see (where it is admitted without 
notice). 104 I.C. 364=8 P.L.T. 794. On 
receipt of an application to appeal as a 
pauper, the Court has first to consider whe- 
ther prinui facie there is any ground for its 
rejection. If it is rejected, the matter 
ends. But if it is not rejected a notice 
though not compulsorily should be issued to 
the Government Pleader and the respondent 
and on hearing them, the CouTt has to de- 
cide whether the applicant is in a position 
to pay the court-fees and further whether 
the decree is one which is contrary to law 
or to some usage having the force of law or 
is otherwise erroneous or unjust . Refusal 
to hear Government Pleader is revi&able. 
1934 A.L.J. 827=148 I.C. 624=1934 A. 
424. An order rejecting an application for 
leave to sue in forma jiauperis is not open 
to revision. 44 A. 248=65 I.C. 255; 125 
T.C. 578 (2). See contra 104 I.C. 198. See 
also 1939 Oudh 129; 1940 O. 353; 1940 

Oudh 148; 1941 N.L.J. 473; 1938 O.W.N. 
561; 1937 Oudh 481; 1940 Pat. 263. 

Where the Court to which an application 
under O. 33, R. 1 for leave to sue in forma 
pauperis is presented, dismisses the applica- 
tion although satisfied that the applicants 
are paupers, holding that the suit is not 
maintainable in view of the provisions of 
section 47, and where in coming to this 
conclusion, it not only refers to certain 
proceedings mentioned in the proposed 
plaint but makes use of the information 
obtained therefrom, the use of such informa- 
tion is irregular and it amounts to a mate- 
rial irregularity in the conduct of the pro- 
ceedings in the lower Court which vitiates 
tho order passed therein. A.I.R. 1938 
Rang. 453. Where on an application for 
leave to appear in forma pauperis the Dis- 
trict Judge directs the Munsif to make an 
enquiry and on his report that the applicant 
is not a pauper rejects the application with- 
out hearing the applicant, he acts in the 
exercise of his jurisdiction with material 

C. C. M — 86 


irregularity and the order passed by him 
cannot, therefore, be supported. Although 
the applicant has appeared before the Mun- 
sif, he is entitled to show to the Judge that 
the report of the MunsifT is wrong. 186 
I.C. 170=A.I.R. 1940 Pat. 263; 145 I. 

C 436=55 A. 436=1933 A. 245. An order 
rejecting an application for leave to sue in 
forma pauperis is a complete decision of the 
case so far as the Court rejecting it is con- 
sidered, and is open to revision under section 
115, C.P .Code, and a finding by the lower 
Court on evidence that tho petitioner is a 
pauper, is one of fact and final in revision. 
152 I.C. 417=11 O.W.N. 1356. The 
High Court has no authority to interfere in 
revision with an order of a Court declaring 
a party to be a pauper for purposes of O. 
33, R. 1, C.P. Code. The fact that the 
lower Court wrongly holds that the orna- 
ments worn by a female applicant are her 
necessary wearing apparel cannot be a 
ground for holding that it lias- acted illegally 
or \v ith material irregularity in adopting 
that view. 19 Pat.L.T. 844=1939 P. 95. 
On this point, see also 1035 M. 230 — 41 L. 
w. 135; 105 I.c. 30; 1929 L. 498 (1); 
1930 A.L.J. 901; 1937 M.W.N. 415; 1939 
Oudh 129=1939 O.W.N. 193; 142 IX. 
379=1933 S. 82 following 32 A. 623 and 
48 M. 700; 1933 A. 295=55 A. 216=1933 
A.L.J. 110=145 I.C. 436; 9 R. 8G=1931 
It. 129; 1931 R. 318 No difference 

between an order rejecting an applica- 
tion and an order granting it); 34 Bom. 
L.R . 1273=140 I.C. 381=1932 B. 584. 
Where a Court rejected an application under 
O. 44, R. 1 on erroneous grounds, it 
amounted to material irregularity and the 
High Court can interfere in revision. ;;4 
A. 394. As to order dismissing applica- 
tion to sue in forma pauperis involving de- 
cision on a doubtful point of law, see 
69 M.L.J. 816. Application for leave 
to sue as pauper — Death of applicant — Ap- 
plication by heir to continue — Refusal 
Revision. 1936 P. 591. 

Legal Practitioners Act, order under. — 
Section 36 of the Legal Practitioners Act 
confers a special jurisdiction on Subordinate 
Courts, and inasmuch as the attendance in 
Court is an important valuable civil 1 right of 
a citizen, it cannot be taken away from him 
by a Court if its jurisdiction has been exer- 
cised either illegally or with material irre- 
gularity. Consequently an order of a Dis- 
trict Judge under section 36 dec^ring a 
person to be a tout is capable of being revised 
by the High Court under section 115, C.P- 
Code. The District Judge in making the 
order under section 36 of the Legal Practi- 
tioners Act is acting as a Court and not in 
an administrative capacity, and his order 
therefore falls within the scope of section 
115 CP Code. This revisiona!' jurisdic- 
tion of the High Court is, however, neces- 
sarily of an exceptional character, and can- 
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not be invoked except in furtherance of 
justice. Section 439 of the Cr. P. Code has 
no application to the case, and the order can- 
not be revised under that section. Nor can 
the order be revised under the Government 
of India Act of 1935, by reason of sub-cl. 
(2) to section 224 of the Government of 
India Act of 1935. I.L.R. 1938 Mad. 988 
t=1938 Mad. 634=(1938) 2 M.L.J. 100. 
Section 115 — Materia’* irregularity— Objection 
that pleader encaged by opposite party should 
not be allowed to appear — Objection accepted 
in lower Court — No interference in revision. 
A. I. R. 1938 Rang. 241. Where a Judge 
orders that an advocate could not with pro- 
priety appear on behalf of a party by reason 
of the fact of his having been interested on 
behalf of the other side in matters which 
were collateral to the suit in question and 
there was upon the record proof of ample 
material before him upon which he could 
make such an order and there was no sug- 
gestion that whether he was right or wrong 
he did not do so bona fide, then it is not a 
case for the High Court to intervene. 1939 
Rang. 183. Per Mostly, /.—The order is 
admittedly a “judgment” as defined in sec- 
tion 2 (9) of the Code, and therefore the 
powers of the Court are restricted as laid 
down in section 85, Government of Burma 
Act and the question cannot be agitated in 
addition as one of general superintendence 
over the Courts as provided in section 85 (1) 
of that Act. 1939 Rang.L.R. 514=182 I. 
C. 77=A.I.R. 1939 Rang. 183 (S.B.). 

Limitation. — High Court can interfere in 
revision under section 115 where the lower 
Court a 'lowed an application barred by limi- 
tation without at all applying its mind to the 
question of limitation and deciding that ques- 
tion. There is a distinction between cases 
in which the lower Court decided the ques- 
tion of limitation and cases in which the 
lower Court did not apply its mind to that 
question at a!’ . 144 I.C. 147=1933 P. 132. 

A wrong decision on a question of limitation 
is not a material irregularity in the exercise 
of jurisdiction. 1934 Pesh. 103. A 'though 
it is not a matter of law, but it is 
a matter of uniform practice that civil 
revisions arc entertained only if they are 
filed within three months of the date of the 
order sought to be revised. 1933 P. 582. 
Limitation — Legaly revision is not governed 
by any law of limitation. 144 I.C. 482= 
1933 Pesh. 51. High Court can interfere 
in revision in a case which is on the face of 
it time-barred and where the lower Court 
has made an order without adjudicating on 
the question of 'imitation. (A.I.R. 1916 
Cal. 651, Rel . on.) 176 T.C. 134=A.I.R. 
1938 Rang. 87. While ordinarily it is the 
practice of Courts not to entertain revision 
applications preferred more than three months 
after the order appealed against, in suitable 
cases this practice should not be rigorously 
enforced. 1937 A. M.L.J. 107. Where a 


Court dismisses a suit or an application on 
the ground of limitation it does not refuse 
to exercise jurisdiction. On the contrary it 
takes cognizance of the suit and exercises 
jurisdiction by ho'ding that on a point of law 
the suit fails. To ignore the plain terms of 
section 4 of the Limitation Act is to deprive 
a. litigant of the statutory privilege given to 
him by that section ; and a refusal to apply 
the section in a case in which it does apply 
amounts to exercising jurisdiction illegal’y 
and with material irregu arity, justifying 
interference in revision under section 115, 

175 I.C. 221=40 Bom.L.R. 

^ — A.I.R. 1938 Bom. 209. It is a rule of 
practice in Rangoon High Court that revi- 
sions may be filed at any time within 90 days 
of the date of the decree sought to be revised, 
and the applicant is entit led to utilize that 
rule of practice to the full. 1940 Rang.L. 
R. 237= A. I. R. 1940 Rang. 91. 

Nr.w Plea.-— I t is not the practice to inter- 
fere in revision on a point not raised or 
argued in the ’ower Court. 1940 N.L.J. 
^40= A.I.R. 1940 Nag. 302. A question of 
jurisdiction can ?>c raised even on revision. 
162 I.C. 416=1936 Pesh. 97. But if it is 
dependent on the investigation of facts it 
cannot for the first time be dealt with by 
the High Court in revision. 24 I.C. 862. 
SVr also 6 P L.T 295=87 T.C. 381=1925 
P. 461; 100 I.C. 37; 103 I.C. 68. Where 
the appellate Court sets up a new case for 
defendant it acts with materia’ irregularity. 

98 I.C. 867 (2) = 1927 L. 73. Where the 
legal representative of a deceased plaintiff 
was allowed to set up a claim not open to 
original plaintiff, the High Court will inter- 
fere in revision and set aside the order. 42 
M.L.J. 43=68 I.C. 703. A party is not 
entitled to raise the question of reqistration 
in revision simply because it is apparent on 
the face of it, though it has not been raised 
in the Courts below. It is the duty of the 
plaintiff to have raised this issue. 151 I. 

C. 105=1934 Pesh. 50. Where in revision 
the petitioner urged that a new issue which 
was already covered by the issues under 
consideration should be framed, he cou'd not 
be granted a further opportunity of doing 
that which with common care and attention 
he must have known he had to do from the 
start. 164 T.C. 189=1936 Pesh. 157. Where 


in an application for execution of an instal- 
ment decree filed beyond three vears from 
the date of the first default, the decree- 
holder bases his cause of action on the default 
clause in the decree and wants to save limi- 
tation by certain payments made by the judg- 
ment-debtor which he fai's to prove he can- 
not set up in revision a new case that his 
application is for realisation of the unpaid 
instalments within three years froni the date 
of his application. 42 C.W.N. 437. 

Remand. — The inherent power under sec- 
tion 115 to remand a case may be exercised 
when the tria' Court has not tried the case 
properly. Where the appellate Court ought 
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NOTES. 

not to give facilities to the parties for adduc- 
ing further evidence, the fact that the Court • 
desires to do so cannot give it jurisdiction 
to set aside the decree of the Court ow 
and remand the case for re-trial. 148 1 -C. 
062— is P.L.T. 142=1934 P. 284. See also 
1933 Pesh. 48; 146 I.C. 777—1932 Sind 

297 (F.B.). Where the appellate Court set 
aside the order of the trial- Court and re- 
manded the suit for retrial and further re- 
frained an issue and directed the lower Court 
to take additional evidence on the issue; 
Held, the order was i legal and was no 
appealable as it was not one under O. 41, 

R 23 ; but that the High Court could set it 
aside in exercise of its powers under sec- 
tion 115. 158 I.C. 86=1935 L. 161. See 
also 42 P.L.R. 201=1940 Lah. 290. An 
appellate Court acts with material irregu- 
larity in the exercise of its jurisdiction in 
going beyond the p’cadngs and the grounds 
of appeal and in remanding a suit for the 
trial of issues which do not arise in the case. 
152 1 C. 133=35 P.L.R. (>84=1934 L 708; 
1935 L. 111. The trial Court held that it 
had no jurisdiction to try a case and return- 
ed the p 'taint. The District Court on appeal, 
held, that the trial Court had jurisdiction 
and remanded the case. Held, that the order 
of remand, even if erroneous, was within the 
jurisdiction of the District Court and that 
it could not be interfered with in revision. 
34 P.L.R. 771=1933 L. 9-10. See also 193r> 

L. 161. 

Review. — An order of Court rejecting an 
application under O. 47, R. 1 after consi- 
dering the grounds of review is not open to 
revision. 40 P.L.R. J. & K. 31. Where a 
Court grants a review when there is no sufh- 
cient reason for granting a review under 
O 47, R. 1 it is certainly a case in which a 
question of jurisdiction is incidentally invo’v- 

a ... It i'll _ tL a T 1 2 C* /Ml ♦ A 


question oi juusuivuv/u u ----- . 

cd, which would entitle the High Court to 
interfere in revision under section 115, if the 
question of jurisdiction involved is not co- 
vered by O. 47, R. 7. 50 L.W. 903= 

A.T.R. 1940 Mad. 203. Both O. 47 and 
section 151 are to be construed strictly, and 
arc not intended to be used, and are not to 
be used, to allow one Judge to sit in appeal 
on orders of his predecessor exercising an 
equal jurisdiction with his own. Where a 
Judge sets aside an order passed by his prede- 
cessor dismissing suit as against one of the 
defendants in a suit, his order is one without 
jurisdiction, inasmuch as he usurps an ap- 
pellate jurisdiction which he does not pos- 
sess. Such order, although al'tged to be 
passed under section 151, is in substance one 
reviewing the judgment of his predecessor. 
Although an appeal against such order is not 
strict'^ maintainable, such an appeal, treated 
as revision application, is competent. The 
order sought to be set aside is not an inter- 
locutory order so as to bar an application 
In revision, inasmuch as it sets aside an order 
which is not an interlocutory order. In any 
case, it is an order deciding a case within 


the meaning of section 115, and a revision 

app'ication against it is ma,nta ‘" a b ‘. e - . 1 : 1 ’ 
(1939) Kar. 330= A. I. R. 1939 Sind 137. 

Scheme Suit.— W here on an application 
filed under a scheme framed under section 
92 the District Judge does not give his 
decision on all the points raised by the ^par- 
ties, and an appea’i is incompetent from h s 
order the High Court can interfere in revi- 
sion under section 115 (r), not only to the 
extent of supplying those omissions in the 
District Judge’s order by giving their direc- 
tions on those points but can consider and 
reopen in revision the points on which the 
District Judge has given his decision, when 
the consideration of the former would 
necessarily invoVc ancons, deration oil .he 

interpretation of ' a scheme framed under sec- 
92. holds that it authorized the appointment 
of a trustee in place of a deceased trusty, 
no question of jurisdiction arises in the case 
Even if it be assumed that it has not put a 
correct construction on its terms, cannot 
be regarded as anything more than a mistake 
of 'aw, but that cannot be a ground for 
interference with the order under section 115. 

1937 O.W.N. 39=A.I.R. 1937 Oudh 193. 

Security for Costs, Order as -to.— See 41 
I W 135. Where in a suit in forma pau- 
peris, the defendant put in a petition under 
O. 25, R. 1 (3); C.P. Code, for security 
for costs at the earliest possible opportunity, 
and had been diligent throughout in his pro- 
secution and the Court after several adjourn- 
ments finally dismissed the petition on the 
ground that the suit itself was ready for 
trial, that the defendant had already incur- 
red the costs and that no useful purpose coil 
be served by directing the P la,nt,ff J® 
nish security at that stage. Held, that al- 
though generally an order requiring security 
under O. 25, R. 1 (3) is entirely a matter 
of discretion with which the High Court 
would not interfere, the circumstances ot 
the above case were very peculiar as )' 
Court, instead of disposing of the petition 
at onec on its merits, adopted the wholly 
un justifiable course of adjourning it *> 
gether with the suit, thereby defeating the 
verv object of the petition, and finally deal 
with it not on its merits, but dismissed J 
for something which, if true, was not >o 
fault of the petitioner but was entirely due 
to the position created by the action of io 
Court itself and that thereby the Court 
committed an irregularity in the exercise of 
its jurisdiction. 41 L.W. 135=1935 M- 
230=69 M.L.J. 38. Accepting or ref us- 
inrj to accept security furnished by a P* 
son appointed as a guardian of proper j 
a minor is a matter within the discretion of 
the Court. Where the Court in exercise of 
its discretion has accepted the security and 
it is not shown that the Court has acted with 
material irregularity in the exercise of its 
jurisdiction, no revision lies against h 
order accepting the security. 41 I .L.B. 
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PART IX. 


Special Provisions relating to the Chartered High Courts. 


Part to apply only to certain 
High Courts. 


1 1 6. I his part applies only to High Courts which 
arc or may hereafter be, '[constituted by His Maiestv 
by Letters Patent]. J 7 


Application of Code to High 
Courts. 


1 1 7 * Save as provided in this Part or in Part X 
or in rules, the provisions of this Code shall apply to 
such High Courts. 7 


LEG. REF. 

1 Substituted for “established under the 
Indian High Courts Act. i86i,or the Govern- 
ment India Art, 1915” by A.O., 1037. 

NOTES. 

f»92 — A.I.R. 19.39 Lah. 170. Order re- 
jecting appeal under O. 41, R. 10 on failure 
to furnish security ordered. 161 I C 233 
=1936 R. 109. 

T kphnipal defects.— The High Court 
will not he justified in interfering in revi- 
sion with an order granting permission *o 
the plaintiff to sue iu forma pauperis on the 
ground that the power of attorney granted 
hy the plaintiff to the Muklitar who filed 
the application was technically defective, 
when the plaintiff has been iii fact found 
to be a pauper. 42 P.L.R. 227. Sr C also 
1941 N.l/.J . 324. 

Withdrawal of Suit. — Where the Court 
allowed the plaintiff to withdraw his suit 
with liberty to bring a fresh suit, and the 
order was supported by good reason, helrt. 
that the order could not he interfered with 
in revision. 145 I.C. 222=10 O.W.N. 
•*11 — 1933 O. 255. Where a Court gives 
leave to withdraw a suit with liberty to 
bring a fresh suit under O. 23, R. ],’ in a 
case in which it has no power to grant leave 
to file a fresh suit, it acts without jurisdic- 
tion. Where the Court does not at all pur 
port to consider whether it has jurisdiction 
01 not, and does not indicate anv ground for 
granting permission and gives no finding 
that there was a defect in the plaint, tho 
High Court can interfere in revision 1940 
M.W.N. 800=(1940) 2 M.L.J. 398. 

When the Court has applied its mind to the 
question of permitting tho withdrawal of 
a suit under O. 23, R. l ( 2 ) and has 
exercised its discretion the order cannot be 
interfered with in revision even if it is 
shown that the discretion has not been exer- 
cised properly. 147 T.C. 441=1934 A.L. 

J. 821 = 1934 A. 214. Sec also 103 I.C. 
-29; 105 I.C. 372; 43 Bom.L.R. 143 (F. 
B-); 1941 Mad. 40; 1941 O. A. 343. 
Where a Court permits a plaintiff to with- 
draw his suit and to bring n fresh suit 
23, R 1, it is unnecessary for tho 
High Court in revision to enquire into the 
sufficiency of the ground. All that it lias 
to do is to see whether tho Court below has 
or has not applied its mind to the matter 


before it and if it is apparent that it did 
apply its mind, even if it has exercised a 
wrong discretion, the case would not come 
under section 115, C.P.Codo. 1935 A.L. 
d. 277=1935 A. 284. See also 157 I.C. 
673=1935 A.L.J. 983=1935 A. 740; 159 
T.C. 147 — 1935 A.L.J. 330=1935 A. 381. 
In tlu' absence of any grounds such as are 
contemplated by O. '23, R. J, C.P.Code, 
the Court has no jurisdiction to allow a suit 
to be withdrawn with liberty to bring a 
fresh suit. In any ease there can be no 
doubt that the Court acts with materia) 
irregularity in the exercise of its jurisdic- 
tion in allowing the suit to he withdrawn, 
l's I.C. 280=1935 O.W.N. 1066=1935 
O. 495. See also (1940) 2 M.L.J. 398. 

Practice. — Contents and frame of appli- 
cation for revision. Src 68 M.L.J. 218. 
As to conversion of incompetent appeal into 
a revision application, see 1937 Ondh 244. 
Appellate order in proceedings under section 
•176, Criminal Procedure Code — Revision — 

Procedure. 11 O.W.N. 1469=1935 O. 59. 
In revision application against order con- 
tinuing an award and ordering a decree to 
drawn up, ordinarily a copy of decree 
should be annexed to the application. But 
failure to do so is not fatal to the applica- 
tion and it should not be rejected on that 
ground alone. 30 8 .L.R. 271=1936 8. 

172. Where a trial Con rt is informed that 
a revision petition has been filed against an 
interlocutory order refusing an amendment 
asked for, it is the duty of that Court to 
postpone the dismissal of tho suit until the 
decision of tho revision petition. 1940 A. 
M.L.J. 45 . 

L. P. Appeal. — No appeal lies against 
an order made by a single Judgo of the 
High Court under this section. 

Hep. 116. — Code applies to tho Vice- 
Admiralty jurisdiction of nigh Court. 17 
c. 66; 17 C. 337. See also (1938) 1 M.L. 

J. 769=1938 M. 646. 

Sep. 117. — Section applies the provisions 
of the Code to Chartered High Courts in tho 
exercise of their appellate civil jurisdiction 
including their jurisdiction in Letters Pa- 
tent appeals. 53 A. 535=1931 A.L.J. 
187=1931 A. 244 (F.B.) [48 C. 481 (P. 
C.), Rel . on; 1 A.L.J. 509 and 16 A.L. 

J. 964, not good law after 48 C. 481 (P- 

0.)L 
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. , H Where anv such High Court considers it necessary that a decree passed 
I,8 ‘ Where any »ucnr Qf ^ Qriginal civil jurisdiction should 

Execution of decree before be executed before the amount ot the costs incurred 
ascertainment of costs. in tbe su j t can be ascertained by taxation, the Court 

may order that the decree shall be executed forthwith, except as to so much thercol 

as relates to the costs ; , . . . 

and as to so much thereof as relates to the costs, that the decree may be 

executed as soon as the amount of the costs shall be ascertained by taxation. 

1,0 Nothing in this Code shall be deemed to authorize any person on behalf 
9 ° of another to address the Court in the exercise or its 

Unauthorized persons not to original civil jurisdiction, or to examine witnesses, 
address Court. except where the Court shall have m the ext i< is( ol 

the power conferred by its charter authorised him so to do, or to interfere with 
the power of the High Court to make rules concerning advocates, vakils and attoi n< ys. 

120 (i) The following provisions shall not apply 

High' cSS’taSfiSM to the High Court in .he exercise of its original civil 
jurisdiction jurisdiction, namely, sections io, 17 and 20. 

i[* * * * 

DADT V 


] 


Rules. 

121. The rules in the First Schedule shall have 
Effect of rules in First efTect as if enacted in the body of this Code until annulled 
Schedule. or altered in accordance with the provisions of this Part. 

122 High Courts ^[constituted by His Majesty by Letters Patent] 3 [and the 

. . Chief Court of Oudh] 4 [* * * *], may, from 

Power of certam Hig t j mc tQ t j me a f tcr previous publication, make rules 

Couiis to ma regulating their own procedure and the procedure of 

the Civil Courts subject to their superintendence, and may by such rules annul, 
alter or add to all or any of the rules in the First Schedule. 


LEG. REF. 

1 Sub-section ( 2 ) repealed by S. 127 and Sch. 
Ill of Act III of igog. 

* Substituted for the original words by A.O., 

* 'inserted by S. 2 and Sch. of the Oudh Courts 
(Supplementary) Act, 1925 (XXXII of 1925 ); 
the words “ Courts of Oudh and Sindh are 
to be substituted for the words “ Court of Oudh’ 
by S. 2 and Sch. of the Sindh Courts (Supple- 
mentary) Act, 1926 (XXXIV of 1926 ), when 
that Act comes into force. 

4 The words “ Chief Court of Lower Burma ” 
substituted by S. 2 and Act XVI 1 1 of 1919 , 
and the words “ and the Chief Court of Lower 
Burma” were subsequently repealed by Act XI 
of 1923 . 

NOTES. 

Seo. 119. — A rule of Court authorizing 
one legal practitioner to appoint another 
to hold his brief and appear for him is va- 
lid. 9 A. 613. An Advocate may per- 
form all the duties that may be performed 
by a pleader. 9 A. 617. A vakil can- 
not practise on the Original Side of Cal- 
cutta High Court. 30 C. 986. Section 
119 is not restricted to the admission of 
advocates, vakils and attorneys and to their 
professional conduct. 109 I.C. 206=1928 
M. 472. 

Seo. 122: Powers or Hion Court — Rules. 


— Under section 122 High Court has power 
to amend, alter or add to any of the rules 
in the 1st Schedule to the Code. If a new 
rule that has been made is to some extent in 
conflict with the previous existing rule it 
must, by implication, be deemed to have 
annulled or altered the old rule. 134 I.C. 
836=1931 A.L.J. 865=1931 A. 567 (F. 
B.). Object of the section is to provide 
for elasticity in procedure and to enable 
defects in the Code to he remedied without 
the dilatory process of legislation. There 
is nothing in the Code to say that those 
rules should not be inconsistent with the 
Code. 57 C. 676=129 I.C. 181=1930 C. 
685. But see also 128 I.C. 238=1930 
A.L.J. 1126=1930 A. 558. High Court 
has power to alter, amend and add to rules- 
of procedure laid down in the Code, but, 
it has no power to alter the period of limi- 
tation provided by the Limitation Act. 
68 I. C. 777=1923 L. 96; 1930 R. 
228=8 R. 380 (F. B.). Section 5 

of .the Limitation Act, as it stands, does 
not extend to application to set aside ex 
parte decrees, but High Court acting under 
section 122 can frame a rule making it 
applicable to the periods of limitation pre- 
scribed in that Act. 32 I.C. 975. In 
order to have the effect of varying the rules 
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123. (1) A Committee, to he called the Rule Committee, shall be consti- 

Constitution of Rule Com- t ^ tec ' at I [ t ^c town which is the usual place cf sitting 
mittees in certain provinces. °‘ each of the High Courts 2 [and of the Chief Court] 

3 [* * * j referred to in section 122]. 

(2) Each such Committee shall consist of the following persons, namely 

(a) three Judges ot the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Tudgc or 

[ J a Divisional Judge for three years, 

(b) a barristei practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled in that 

uourt, 

(d) a Judge ol a Civil Court subordinate to the High Court and 
(r) in the towns ol Calcutta, Madras and Bombay, an attorney 

r ,• (3) rbe members of each such Committee shall be appointed by the Chief 

Justice or Chn f Judge, who shall also nominate one of their number to be president- 

Provided that, if the Chief justice or Chief Judge elects to be himself a 

member of a Comm, .tee the number of other Judges appointed to be members 

shall be two, and the Chief Justice or Chief Judge shall be the President of the 
Committee. 

(4) Each member of any such Committee shall hold office for such period 
as may be prescribed by the Chief Justice or Chief Judge in this behalf " and 
whenever any member ret.rcs, resigns, dies or ceases to icside in the province in 
W-Ii.eh the Committee was constituted, or becomes incapable of acting as a member 

of the Committee, the said Clue. Justice or Chic' Judge may appoint another 
person to he a member in bis stead. 

(5) I here shall be a secretary to each such Committee, who shall be 
appointed by the Chief Justice or Chief Judge and shall receive such remuneration 
as may be provided in tins behalf *fby the Provincial Government]. 

124. I .very Rule Committee shall make a report to the High Court established 

Committee to report to al lmvn al which it is constituted on any proposal 
High Court. to annul, alter or add to the rules in the First Schedule 

, . iff, °J to nia ^ c nrw ru hs. and before making any rules 

under section 122 the High Court shall take such report into consideration. 


LEG. REF. 

1 Substituted for "each of the towns of Calcutta 
Madras, Bombay, Allahabad, Lahore and 
Rangoon by Art XIH of 191 O. 

.. «J. ns , er Jr d b y Acl XXXM of >025. the words 
C.hief Courts arc to be substituted for the 
words “of the Chief Court” by Act XXXIV 
of 1 q 2 6 , when that Act romes into force. 

3 The words “ and of the Chief Court ” were 
substituted for the words " Chief Courts ” by 
Act XVIII ol 1919 and subsequently repealed 
by Act XI of 1923 . 

4 Ilie words “ (in Burma ) ” were substituted 
for the original words “ (in the Punjab or 
Burma) by S. 2 and Sch. I of the Repealing 
and Amending Act, 19,9 (XVI 1 1 of 1919 ) 
and the words 41 fin Burma) ’* were subsequently 

by S. 3 and Sch. II of the Repealing 
and Amending Act, 1923 (XI of 1923 ). 

- Substituted for ” by the Governor-General 
in Council or by the Local Government, as the 
case may be ” by A.O., 1937 . 

NOTES. 

in the first Schedule to the Code, the rules 
under section 122 must first have been consi- 


dered and submitted by a Rule Committee ap- 
pointed under section 123. 74 I.C. 330= 

1023 I*. 19. Under the rules of Lahore 

High Court framed under section 122, tho 
memo, in tho case of second appeal shall 
he acrompanied by a copy of tho first 
Court’s judgment. 2 L. 227. 

Rule ultra vires. — Under section 122 
f'hiof Court framed a new rule in placo of 
R. 2, O. 34, which Allowed intorost at 
f'ourt rate and not at mortgage rato as sti- 
pulated. The new rule was held to be 
ultra vires as it limited the substantive 
right of tho mortgagee to the stipulated 
rate. 12 I.C. 18=4 Bur.L.T. 207. Bulo 
made by High Court in conflict with the 
sections of C. I*. Code is void. 28 O.C. 
109=85 I.C. 455=1025 O. 492; 1930 A. 
558 . 

8 to. J 23. —Sections 122 and 123 do not 
apply to Patna High Court, and Rules are 
made under tho power conferred by Clause 
29 of the Letters Potent. 2 Pat.L.T. 112 
=5 Pat.L.J. 719. 
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12 , High Courts, other than the Courts specified in section 122 , may 
6 exeicise the powers conferied by that section in such 

Power of other High Courts manner an d subject to such conditions *[as, 2 [the 
to make rules. Provincial Government], may determine] : 

Provided that anv such High Court may, after previous publication, make 
a rule extending within the local limits of its jurisdiction any rules which have been 

rnad( s[ b i y 26 any Rules r made under the foregoing provisions shall be subject to the 
1 ' previous approval of the Government ol the Province 

Rules to be subject to appro- w hich the Court whose procedure the rules regulate 
vaI - is situate or, if that Couit is not situate in any Pro- 
vince, to the previous approval of the Governor -General.] 6f 

127 . Rules so made and ‘[approved] shall be published in the ‘[official 

' Gazette * * * ], and shall from the date of publi- 

Publication of rules. cation or from such other date as may be specified have 

the same force and effect, within the local limits of the jurisdiction of the High 
Court which made them, as if they had been contained in the first Schedule. 

128 . ( 1 ) Such rules shall be not inconsistent with the provisions in the body 
Matters for which rules may of this Code, but, subject thereto, may provide for any 

provide. matters relating to the procedure of Civil Courts. 

( 2 ) In particular, and without prejudice to the generality of the powers 
conferred by sub-section ( 1 ), such rules may provide for all or any of the following 
matters, namely : — 

(< 2 ) the service of summonses, notices and other processes by post or in 
any other manner either generally or in any specified areas, and the proof o r such 


service ; 

( b ) the maintenance and custody, while under attachment, of live-stock 
and other movable property, the fees payable for such maintenance and custody, 
the sale of such live-stock and property, and the proceeds of such sale ; 

( c ) procedure in suits by way of counterclaim, and the valuation of such 
suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either in addition to, or 
in substitution for, the attachment and sale of debts ; 

(«) procedure where the defendant claims to be entitled to contribution or 
indemnity over against any person whether a party to the suit or not ; 

(/) summary procedure — 

(i) in suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant, with or without interest, arising — 

on a contract express or implied ; or 

on an enactment where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penalty ; or 

on a guarantee, where the claim against the principal is in respect of a 
debt or a liquidated demand only ; or 

on a trust ; or 

(ii) in suits for the recovery of immovable property, with or without a claim 
for rent or mesne profits, by a landlord against a tenant whose term has expired 
or has been duly determined by notice to quit, or has become liable to forfeiture 
for non-payment of rent, or against persons claiming under such tenant ; 


LEG. REF. 

1 Substituted for the words “ as the Governor- 
General in Council may determine ” by Devolu - 
tion Act, 1920 . 

* Substituted for “ in the case of the Court of 
the Judicial Commissioner of Coorg, the Gover- 
nor-General in Council, and, in other cases 
the Local Government,” by A.O., 1937 . 

1 Substituted by A.O., 1937 . 

4 Substituted for “ sanctioned ” by Act XXIV 
of 1917 . 

4 Substituted for “ Gazette of India or in the 
local official Gazette as the case may be ” by 


A.O., 1937 . 

NOTES . 

Sec. 128. — Whether section 128 (i) 
which allows delegation of judicial duties 
validates rules which were in existence prior 
to the Code of 1908 when such delegation 
was ultra vires, see 42 I.C. 623=21 C.W. 
N. 1052. 

8ec. 128 (2) (a). — A village headman is 
not entitled to notice before personal service 
of warrant on him. 1930 M.W.N. 1215. 
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[S. 129 

g) procedure by way of originating summons ; 

'V ™msolidation of suits, appeals and other proceedings • 

.• , r ' < ( C f atIOn . t< |. any Registrar, Prothonotary or master or other official 
the Com t ol any judicial, quasi-judicial and non-judicial duties : and 

... J) , , - lor { ns> rc ? ,slcrs > books, entries and accounts which may be necessary 

< sirable lor the transaction ol the business of Civil Courts. 

, 29 . Notwithstanding anything in tins Code, any High Court -[constituted 

Power or Chartered Hit-h , " ls Majesty by Letters Patent] may make such rules 
Courts to make rules as to ihcir . n ° inconsistent with tin- Letters Patent establishing 
original civil procedure. 11 to regulate its own procedure in the exercise of its 

. • , . . 1 ,,r l , p mal civiI j uris diction as it shall think fit, and 

nothing here,,, contamed shall affect the validity of any such rules in force at the 
commencement ol this Code. 

2 [! 3 o. A High Court not constituted by His Majesty by Letters Patent may. 

Powers Of other High Courts previous approval of the Pr ovincialGovernment, 

to make rules as to matters m,lM inspect to any matter other than procedure 

Other than procedure. an >' ru ‘° "Inch a High Court so constituted might 

,„ OP . . . u,,dcr sc f lio » 22 4 the Government of India Act 

193 ;,, make w, th respect to any such matter for any patt cf the territories under 
its jurisdiction which is not included within the limits ol a Presidency-town.] 

131. Rules made in accordance with section 129 or .section 130 shall be 
Publication of rules. published in the -[official Gazette, * * *], and shall 

, , ., , , from the date ol publication or from such other date 

as may be specified have the lorce ol law. 

PART XI. 

Miscellaneous. 

, 3 2 - (1) Women who, according to the customs 

and manncis of the country, ought not to he compelled 
t<> appear in |)nl»Iic shall be exempt from personal 
appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt such women 

.o m ar, -V" j X f CUl , ion ol ClVl1 P roccss ‘ n an Y case in which the arrest of women 
is not prohibited by this Code. 


Exemption ol certain women 
from personal appearance. 


LEG. REF. 

* Substituted for “ established under tin 
Indian High Courts Act, 1861, or the (Govern- 
ment of India Art, 191-,” by A.O., 1937. 

2 Substituted lor die original section by A.O., 
■937- 

* Substituted for “Gazette of India or the 
local offic ial Gazette as the case may he" by 
A.O., 1937. 


NOTES. 

Sex;. 129. — Rules made by High Court 
are valid only if they arc consistent — ! *’- 
the Letters Patent. 34 C. 619, 

Object of the section is to provide 
elasticity in procedure and to enable nw 
fects in the Code to be remedied without 
the dilatory process of legislation. There 
is nothing in the Code to say that those 
rules should not be inconsistent with the 
Code. 57 C. 676=129 I.C. 181 = 1930 C. 
685. But see also 128 I.C. 238=1930 A. 
L..J. 1126=1930 A. 558. Rule 725 of 
Rules of Bombay High Court is the govern- 
ing rule for appeals from the Original Side 
and not O. 41, R. 10. 37 B. 672. 8ection 


with 
G24 . 
for 
le 


129 expressly authorizes Bombay High 
Court to make rules to regulate its own 
procedure in the exercise of its original civil 
jurisdiction. A payment order under R. 
874 in favour of a solicitor when validly 
made can be executed as a decree. 162 1. 
C. 489=1936 L. 369. 

Sex;. 131. — Rules framed under this sec- 
tion come into force from date of publica- 
tion or from such other date ns mny be 
specified. 50 A. 865. 

Sko. 132: Scope and Application of 
Section. — Section 132 applies not merely 
to witnesses but also to tho examination of 
parties to a suit or proceeding. 11 I.C. 
668. The words “personal appearance” 
mean “personal attendance . ’ * (56 Cal. 865, 
Diss.; 1925 M. 905, Rel. on.) 55 A. 666 
= 146 I.C. 885 = 1933 A.L.J. 1384=1933 
A. 551; 159 I.C. 153=1935 fl. 208; I.L. 
R. (1041) 2 Cal. 155. Section 132 is not 
confined to purdanashin woman strictly so 
called. An old Hindu lady belonging to a 
high family but not belonging to the pur- 
dananhin class ought not to bo compelled 
having regard to her social position and tho 
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133- (0 The Provincial Government may, by notification in the official 

Gazette, exempt from personal appearance in Court 
Exemption of other persons. an y p erson w hose rank, in the opinion of such Govern- 
ment, entitles him to the privilege of exemption. 

( 2 ) The names and residences of the persons so exempted shall, from time 
to time, be forwarded to the High Court by the Provincial Government and a list 
of such persons shall be kept in such Court, and a list of such persons as reside 
within the local limits of the jurisdiction of each Court subordinate to the High 
Court shall be kept in such subordinate Court. 

( 3 ) Where any person so exempted claims the privilege of such exemption, 
and it is consequently necessary to examine him by commission, he shall pay the 
costs of that commission, unless the party requiring his evidence pays such costs. 

134 . The provisions of sections 55 , 57 and 59 
shall apply, so far as may be, to all persons arrested 
under this Code. 


Arrest other than in exe- 
cution of decree. 


Exemption from arrest under _ >35- ( 0 No Judge, Magistrate or other judicial 

civil process. officer shall be liable to arrest under civil process while 

going to, presiding in, or returning from, his Court. 

( 2 ) Where any matter is pending before a tribunal having jurisdiction 
therein, or believing in good faith that it has such jurisdiction, the parties thereto, 


NOTES. 

feeling of her class, to appear in the wit- 
ness-box, hut must ho examined on commis- 
sion; tho costs of the commission being 
costs in the cause. 45 C. 492=22 C.W. 
N. 147. Court has no power to insist that 
a purdanashin lady must attend and give 
evidence in Court She may refuse to attend 
and say that her statement should ho taken 
on commission. It is immaterial whether she 
is a party or a witness. (56 C. 865, Diss.) 

55 A. 666=146 I.C. 885^=1933 A.L.J. 
1384=1933 A. 551. See also 1928 O. 
814. A purda\wshin lady may be included 
in the statutory description of “women who 
according to the customs and manners of 
tho country ought not to ho compelled to 
appear in public”. When a transformation 
of customs lms taken place, she can no 
longer claim, as of right, the statutory ex- 
emption. 45 C. 697. A purdanashin lady 
is entitled to bo examined on commission 
although she lias previously appeared in 
public, and has been examined in Court in 
n pnlki. 45 C. 697; 26 C. 650. Section 
exempts from nppearnnee nml not from at- 
tendance in Court. Ladies can bo compelled 
to come to tho Court in a palki secluded 
from public gaze. If their examination is 
made in a room, tho public being excluded 
and they being concealed from the gaze of 
the officer, it is a perfectly legal manner of 
examining them. 56 C. 865=1929 C. 528. 
But sec 55 A. 666=1933 A. 551; 159 I. CL 
153=1935 R. 205. An unmarried girl of 
12 who belongs to a class, the female mem- 
bers of which never go out in public, is en- 
titled to the privilege afforded by this sec- 
tion. 24 W.R. 375. In the case of a 
woman who was in mourning, and therefore 
according to custom, wns not to leave her 

C. C. M.-87 


houso for two or three years, a commission 
was refused in 14 B. 584. Proof of cus- 
tom regarding seclusion of recently widow- 
ed ladies necessary before issue of commis- 
sion. 1927 M. W.N. 218. As regards 
criminal cases, there has, perhaps, been a 
slight divergence of judicial opinion on tho 
question of the examination of purdanashin 
ladies on commission. 45 C. 697=22 C. 
W.N. 197. This is a right which the 
Court has no power to deny. 1928 C. 814. 
Where the allegation that a purdanashin 
lady examined on commission was being 
tutored by somebody behind the pnrdah is 
established, the Court has the discretion to 
exclude the evidence. But there is no justi- 
fication for the judge to insist on the attend- 
ance of the purdanashin lady in Court 55 

A 'ioqq G 7 14( ! T C * 885 =1933 A.L.J. 1384 
rzzJlM.i A. oo 1 . 

Rf;c. 134.— Arrest is made by the duly 
authorised officer touching the person. 
I lacing the arrest warrant in the hands of 

person sought to be arrested does not consti- 
tute arrest. 7 R. 599. 

Sec. 135 (2): Construction.— R easonably 

i'^'-- < '/o\ 0n r t ™ Ct ' 0n muKt he given to section 
* l * ~ ^ 18 D0 ^ i n tention of legislature 

l * l ? P er8on holding an arrest warrant 
should be able to pounce upon a person the 
moment fhe Court which he has been attend- 
ing rises for the day. 36 C.W.N. 1071. 
See also 55 B. 612; 39 C.W.N. 318. Tho 
plain interpretation of section 135 (2) is 
that the exemption from arrest, under civil 
process is limited in point of time taken by 
a party, witness, etc., in going to or attend- 
ing or in returning from tho tribunal men- 
tioned in tho clause. A s to what is a rea- 
sonable time, it is a question of fact and 
must depend on tho circumstances of each 
ease. Section 135 lias been enacted in pub- 
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their pleaders, mukhtars, revenue-agents, and recognized agents, and their witnesses 
acting in obedience to a summon.-, shall he exempt from arrest under civil process 
other than process issued by such tribunal for contempt of Court while going to or 
attending such tribunal for the purpose of such matter, and while returning from 
such tribunal. 


(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim 
exemption from arrest under an order for immediate execution or where such 
judgment-debtor attends to show cause why lie should not be committed to prison 
in execution of a decree. 


Exemption of members of 

legislative bodies from arrest *| , 35"A. (l ) No person shall be liable to arrest 

and detention under civil or detention in prison under civil process — 

process. 

2 [ (a) if he is a member of a unicameral Legislature or of cither Chamber 
of a bicameral Legislature constituted under tiic Government of India Act, 1935, 
during the continuance oi" any meeting ot such Legislature or Chamber ;] 

( b ) if he is a member of any committee of such 3 ( Legislature or Chamber], 
during the continuance of any meeting of such committee ; 

’[(c) if he is a member of either Chamber of such a bicameral Legislature, 


LEO. REF. 

1 Inserted by Act XXI II <>l 1925. 

2 Substituted by A.O., 1937. 

3 Substituted for “Chamber or Council'’ 
by A.O., 1937- 

* This clause was substituted by A.O., 1937. 

NOTES. 

lie interest with u view to ensure smooth 
and speedy administration of justice and so 
cannot be given a wide interpretation to 
help a judgment-debtor who has deliberate- 
ly managed to avoid execution of the de- 
cree. 175 I.C. 781 = 1938 A.L.J. 500 = A. I. 
It. 1938 All. 350. An Income-tax Officer is 
a “tribunal” within the meaning of section 
135 (2) and a party is exempt from arrest 
while on hig way to appear before that 
Officer in compliance with a notice issued 
to him under section 23 (2) of the Income- 
tax Act. 144 T.C. 403 = 1933 L. 214. In 
order to obtain exemption under this section, 
party must first satisfy the Court that his 
attendance in Court is bona fide in relation to 
the matter pending before it, that the Court 
which he attends has jurisdiction in the 
matter, or the party Itelieves in good faith 
that it has such jurisdiction. The exemp- 
tion enures during Mich period ns is reason- 
ably required in going to the tribunal from 
his ordinary place of residence, in attending 
that tribunal, tin. I in returning front it to the 
ordinary place of residence whence lie came. 
What period is reasonable is a question of 
fact. The exemption is forfeited if in going 
to or in returning from the Court there is 
an unnecessary or excessive deviation suffi- 
cient in the opinion of the Court to forfeit 
the privilege. No party or witness can 
claim to return to his ordinary’ placo of 
residence by any route ho likes. (5 H.L. 
C. 671; 4 M.H.C.R. 145; 32 A. 3; 11 

East 439 and 46 A. 663, Foil.) 55 B. 612 = 
33 Bom.L.R. 44 = 1931 B. 175, Sc c also 36 
C.W.N. 1071. Tho principle which would 
apply to a person living in tho placo in which 
tho Court is situate must be applied to tho 


person who takes up temporary lodgings in 
that place, i.c., the protection extends only 
from his temporary lodgings to the Court or 
from the Court to his temporary lodgings. 
Heme an arrest effected when lie has left his 
temporary lodgings and is taking a walk is 
legal. 1935 I*. 6 = 14 P. 242 = 154 I.C. 610 = 16 
P.L.T. 560. The privilege of exemption from 
arrest granted under the provisions of section 
135 (2) enures for the benefit of a party 
while he is going to or attending a Court 
and lasts till he returns from the Court to 
his ordinary place of residence. (A.I.R. 
1931 B. 175, Foil.: A.I.R. 1935 P. 6. Not 
Foil,) 158 l.C. 507 = 1935 N. 216. The 
word “tribunal” in section 135 (2) is used to 
cover tribunal both of British India as well 
as of Native State. 1935 # N. 216. 

Skc. 135 (3). — Sub-section (3) is new and 
supersedes the decision in 4 M.H.C.R. 145. 
See also 14 Ben.L.R. App. 13; 5 C. 100; 
4 M. 317; 5 C.L.R. 170. Words “other than 
a process issued for contempt of Court” give 
effect to the ruling in 4 Beng.L.R.O.C. 90. 
Judgment-debtor is protected from arrest in 
the circumstances mentioned in the section, 
and a person who causes arrest and Officer 
arresting are guilty of an offence under sec- 
tion 342, Penal Code. 36 T.C. 493 = 121 PX. 
R. 1916 (Cr.). Defendant who appears in 
Court to defend his suit is exempt from 
arrest under section 135. 37 M.L..T. 435=43 

M. 272. Judgment-debtor reaching station 
in connection with criminal case — Arrest in 
execution of decree is illegal. 6 O.W.N. 
809 = 1929 O. 426 (F.B.). A surety for 

the appearance of tho defendant cannot ini- 
tiate proceedings under O. 38, r. 3 ^itn a 
view to obtain his discharge when the defend- 
ant appears in Court to defend his suit. 
Appearanco of tho defendant on tlmt occasion 
does not amount to a “voluntary surrender . 
37 M.L.J. 435=43 M. 272. It is not open 
to the Court to issue a warrnnt of arrest 
againRt a bankrupt who is in attendance in 
Court ns witness, but. the proceedings need 
not bo sot nsido for this reason alone. ** 
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during the continuance of a joint sitting, meeting, conference or joint committee 
of the Chambers of that Legislature ;] 

and during the fourteen days before and after such meeting or sitting. 

(2; A person released f rom detention under sub-section (1) shall, subject 
to the provisions of the said sub-section, be liable to 1 e-arrest and to the further 
detention to which he would have been liable if he had not been released under 
the provisions of sub-section (1).] 

!36. (1) Where an application is made that any person shall be arrested or 

that any property shall be attached under any provision 
_ , . of this Code not relating to the execution cl decrees. 

Procedure where person to ° » 

be arrested or property to be and such person resides or such property is situate 

attached is outside district. outside the local limits of the jurisdiction of the Court 

to which the application is made, the Court may, in 

its discretion, issue a warrant of arrest or make an order of attachment, and send 

to the District Court within the local limits of whose jurisdiction such person or 

property resides or is situate a copy of the warrant or order, together with the 

probable amount of the costs of the 'arrest or attachment. 


NOTES. 

I.C. 513. Wrongful arrest in coutraveigion 
of section 135 will not give rise to an action 
in tort for damages unless it lms been procur- 
ed maliciously and without reasonable and 
probable cause. 7 R. 598. Allegation by 
judgment-debtor that he should noi bo arrest- 
ed us protected by this section — Process ser- 
ver, if bound to inquire into allegation — 
Arrest in spite of protest, if offence. Sec 
39 C.W.N. 318=1935 C. 551. 

Skc. 130. — Section docs not apply to a 
caso in which defendant resides within same 
district in which Court issuing a warrant is 
situate. 2 B. 500; 8 M. 205. See also 57 
C. 1280 = 130 I.C. 252; 50 M.L.J. 401 = 1920 
M. 574. When a Court exercises the extra- 
ordinary powers conferred on it by section 
130 (1), the provisions of that section must 
be strictly observed; the warrant of arrest 
must be endorsed to the District Court out- 
side the jurisdiction of the issuing Court, 
in which tho warant is to be executed. If 
such a warrant is endorsed not to the Dis- 
trict Judge, but to a Munsiff in that dis- 
trict, it is defective warrant, and the per- 
sons arrested in execution of such a war- 
rant cannot be treated as being in lawful 
custody for purposes of section 225-B, I. P. 
Code. 18 Pat.L.T. 7G0 = A.I.R. 1937 Pat. 
003. Under section 130 Hie order of attach- 
ment ib to be sent to the District Court within 
the local limits of whoso jurisdiction tho 
property is situate. No District Court or 
a Court with tho powers of a District Court 
under the Civil Procedure Code has been 
established in tho Shan States to which the 
order of attachment before judgment in ques- 
tion can be sent. Where therefore the Court 
of Mandalay sent an order of attachment 
before judgment to the Court of Assistant 
Superintendent nt Kalaw. Held, that such 
Court was not a District Court and hence 
tho issue of order was wrong. 1937 Rang.L. 
K. 249 = A. I. It. 1937 Rang. 367. It applies 
only to cases in which decree passed in one 
district has to bo executed in another district. 
4 C. 823. Section 130 (1) enables a party 
to enforce an ordor of injunction against a 
person outside tho local limits of the juris- 


diction of the Court passing the order 57 
C. 1280 = 130 I.C. 252 = 1931 C. 279. ' Sec- 
tion 130 directs that where property is 
situated outsido the local limits of the Court 
to which an application for attachment 
before judgment is made and the Court 
passes an order for attachment, it has to 
send the order of attachment to the District 
Court and the District Court on receipt of 
tho order, has to cause the attachment to be 
made by its own officers or by a Court sub- 
ordinate to the District Court and after 
making the attachment the District Court 
has to inform the Court which had ordered 
tho attachment, of its compliance. It is not 
open to the Court ordering such attachment 
to send its order for compliance directly to 
any other Court except the District Court 
and an attachment made by any Court ex- 
cept the District Court and without the in- 
tervention of the District Court, would bo 
unauthorised and invalid. Section 46, C. P. 
Codo, could have no application to such a 
case, for it only applies to matters which 
arise after a decree has been made. 1941 
A.L.J. 225 = 1941 A. 212. High Court in its 
original jurisdiction has power to make an 
order of injunction and when that is disobey- 
ed, to order the arrest of the person disobey- 
ing though he might reside beyond the limits 
of its ordinary original jurisdiction, and also 
to transfer the same for execution to a Dis- 
trict Judge within whoso jurisdiction such 
person resides. Such orders are not ultra 
vires or without jurisdiction. District Judge 
who arrests the party in execution of tho 
writ sent to him acts in the lawful exer- 
cise of his powers. 01 C. 971=38 C.W.N. 
799 = 1934 C. 818. Court can order attach- 
ment before judgment of property 'outside 
local limits of its jurisdiction; it can also 
order removal of such attachment. 9 R. 501 
= 1931 R. 279 (10 I.C. 794, Foil.) If Court 
which actually effects attachment before 
judgment has power to removo it, sec 9 R. 
501. Applicability of section — Appointment 
of receiver — Disobedience of Court’s orders 
— Contempt — Arrest outsido jurisdiction. See 
32 C.W.N. 114. 
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(2 ) I lie District Court shall, on receipt of such copy and amount, cause 
the arrest or attachment to be made by its own officers, or by a Court subordinate 
to itself, and shall inform the Court which issued or made such warrant or order 
of the arrest or attachment. 

( 3 ) l he Court making an arrest under this section shall send the person 
arrested to the Court by which the warrant of arrest was issued, unless he shows 
cause to the satisfaction o' the former Court why he should not be sent to the latter 
Court, or unless he furnishes sufficient security for his appearance before the latter 
Court or for satisfying any decree that may be passed against him by that Court, 
in cither of which cases the Court making the anest shall release him. 

(4) Where a person to be arrested or movable property to be attached under 

this section is within the local limits of the ordinary original civil jurisdiction of the 
High Court of Judicature at Fort William in Bengal or at Madras or at Bombay, 
*[* * * * I the copy of the warrant of arrest or of the order of attachment, 

and the probable amount of the costs of the arrest or attachment, shall be sent 
to the Court ol Small Causes of Calcutta, Madras 2 [or Bombay], as the case may 
be, and that Court, on receipt of the copy and amount, shall proceed as il it were 
the District Court. 

* 37 - 1,1 Hie language which, on the commencement of this Code, is the 

r r . i- language of any Court subordinate to a High Court 

Courts ?Uat!C J»ux>r mate shall continue to be the language of such subordinate 

Court until the Provincial Government otherwise 

directs. 

( 2 ) I h c Provincial Government may declare what shall be the language 
of any such Court and in what character applications to and proceedings in such 
Courts shall be written. 

(3) Where this Code requires or allows anything other than the recording 
of evidence to be done in writing in any such Court, such writing may be in English ; 
but if any party or his pleader is unacquainted with English a translation into the 
language of the Court shall, at his request, be supplied to him ; and the Court 
shall make such order as it thinks fit in respect of the payment of the costs of such 
translation. 

138. (!) The 3 [ High Court] may, by notification in the official Gazette, 

direct with respect to any Judge specified in the noti- 
fication, or falling under a description set forth therein, 
that evidence in cases in which an appeal is allowed 
shall be taken down by him in the English language and 

in manner prescribed. 

(2) Where a Judge is prevented by any sufficient reason from complying 
with a direction under sub-section (1), he shall record the reason and cause the 
evidence to be taken down in writing from his dictation in open Court. 

Oath on affidavit by whom 130 - In the case of any affidavit under this 


Power of High Court to 
require evidence to be recorded 
in English. 


to be administered. 


Code 


(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint in this 
behalf, or 

(c) any officer appointed by any other Court which the Provincial Govern- 
ment has generally or specially empowered in this behalf, 

may administer the oath to the deponent. 


LEG. REF. 

1 The words “ or of the Chief Court of Lower 

Burma " omitted by A.O., 1937. 

2 Substituted for the words “ Bombay or 
Rangoon ” by A.O., 1937. 

3 Substituted for “ Local Government ’’ by 


Act XIV of 1014. 

NOTES. 

Sec. 139 (e) . — Di.vtrict Judges have power 
to nppoint commissioners to administer oath 
on affidavit generally and without restriction 
to a particular area or class. If a Shcrista- 



093 


S. 141] 


The Code of Civil Procedure (V of 1908). 


Ido (i) In any Admiralty or Vice-Admiral ty cause of salvage, towage or 
4 ‘ K } collision, the Court, whether it be exercising its original 

Assessors in causes of salvage, G r its appellate jurisdiction, may, il it thinks fit, and 
etc. s h a ll upon request of either party to such cause, summon 

to its assistance, in such manner as it may direct or as may be prescribed, two 
competent assessors ; and such assessors shall attend and assist accordingly. 

( 2 ) Every such assessor shall receive such fees lor his attendance, to be 
paid by such of the parties as the Court may direct or as may be piesciibed. 

141 The procedure provided in this Code in regard to suits shall be followed, 

as far as it can be made applicable, in all proceedings 
Miscellaneous proceedings. in Court Q f civil jurisdiction. 


NOTES. 

dar of a Munsiff Court receives the affidavit 
in exercise of the powers conferred on him 
tx officio, then no doubt his jurisdiction is 
limited to matters arising within and subject 
to the jurisdiction of that Muusif. But the 
issue of process of the District Judge's Court 
through the Nazarate of tho Muusif i s a 
matter arising within tho Munsif’s jurisdic- 
tion and Sberistadar can receive an affidavit 
in such a matter. 14 P.L.T. 035 = 1933 P. 
713. 

Sec. 141: Score of Section. — Procedure 
prescribed by the Code is applicable as 
widely as possible to miscellaneous proceed- 
ings. 21 C. 479. Section does not apply to 
applications for execution of a decree which 
are proceedings in the suit. It applies only 
to original matters in the nature of suits, 
i.e., to such matters as applications for ap- 
pointment of guardians, and for custody of in- 
fants, and to proceedings under the Divorce 
Act, and to recording of evidence in probate 
cases, and many other similar matters other 
than suits and appeals. 9 A. 30 (41); I. 
L.R. 1937 B. 144 = 107 I.C. 750 = 38 Bom. 
L.R. 1303 = 1937 B. 111. See also 1941 Kang. 
L.R. 246; 18 C. 635 at 038; 15 I.C. 559 
= 110 P.R. 1912; 29 C/VV.N. 521=1925 C. 
391 (applicability of section to proceedings 
before Rent Collector); 100 I.C. 808 (pro- 
ceedings under the Indian Companies Act). 
Section 141 applies only to original matters 
in the nature of suits, such as proceedings 
in probate, guardianship, and so forth. The 
expression “original matters” means matters 
which originate in themselves and not those 
which spring up from a suit or from some 
other proceeding or arise in connexion there- 
with. Thus it does not apply to O. 9, r. 9 
for restoration of a suit dismissed for de- 
fault. 54 C. 405 = 31 C.W.N. 570 = 1927 C. 
534. Sec also 148 I.C. 595 = 1934 M. 49G = 
00 M.L.J. 310. O. 9 of Code cannot be ap- 
plied to dismissal of an application under 
O. 21, r. 90. But it is open to Court to in- 
voke its inherent jurisdiction under section 
151 to restore such application. 1931 A.L. 
J. 022 = 1931 A. 594. Power conferred by 
thus section should not bo exercised without 
sufficient cause. 8 M. 548 (550) (F.B.). Sec- 
tion deals with law of procedure alone and 
does not touch substantive law of arbitra- 
tion. 5 R. 503 = 1928 R. 137. Where after 
the passing of a preliminary mortgage de- 
cree tho decree-holder dies and his legal re- 


presentative applies to be brought on record 
and also applies for a final decree and they 
are dismissed for default, ho is n°t bound 
under section 141 to apply to set aside the 
dismissal under O. 9, r. 9. A fresh applica- 
tion by him to be brought on as the legal 
representative is quite in order. 1941 Rang. 
L.R. 240. It cannot be held that section 141 
makes want of notice for passing of a final 
decree in a mortgage suit an illegality. It is 
doubtful if section applies to a matter where 
a clear procedure is laid down. 30 L.W. 551 
= 1929 M.W.N. 807. See also notes under 
section 151. 

Meaning of Terms. — Term “suit” applies to 
suits in the strict sense, and is not intended 
to cover proceedings for enforcement of 
rights decreed in suit. 12 A. 392 (F.B.). 
“Suit” includes appeal. 110 I.C. 374 = 1928 
L. 488. 

Proceedings to which Section is appli- 
cable. — Applicable to proceedings in origi- 
nal suit. 4 P.L.T. 735=1924 P. 340. Sec- 
tion 141 Is wide enough to make the provi- 
sions of section 10 apply to arbitration pro- 
ceedings. GO I.C. 790 = 1922 S. 0. Where ap- 
plication to sue in forma pauperis is dismiss- 
ed for default, O. 9, r. 9 rend with section 141 
enables the Court to restore the application 
for proper reasons. 1933 M. 5 = 140 I.C. 220 
=30 LAV. 580. No appeal lies from order 
rejecting application for restoration of suit 
dismissed for default. 28 N.L.R. 83 = 139 

I. C. 290 = 1932 N. 101. Procedure pre- 
scribed by section 98 applies to miscellaneous 
proceedings. 3 B. 204. Appeal lies under 
this section against an order of the District 
Court under section 5 of the Religious Endo\v- 
ments Act. 4 M. 295. Section is not appli- 
cable to a Judge acting under section 10, 
Religious Endowments Act. See 29 M.L. 

J. 071. Se e also 40 M. 793=44 T.A. 201 = 

33 M.L.J. 09 (P.C.); 37 M.L.J. 102 = 53 

I.C. 50; 38 C.L..T. 358=1924 C. 327. Also 
to decisions of the Additional Judge appoint- 
ed to hear cases under the Land Acquisi- 
tion Act. 10 C. 31. The Court under Com- 
panies Act is governed by general provisions 
of the Code as made applicable by section 
141. 1 L. 187 = 55 I.C. 820. This section em- 
powers High Court to transfer to its own 
file proceedings for winding up of a Com- 
pany under Companies Act. 9 A. 180. Under 
section 141 its provisions are applicable to 
proceedings under tho Lunacy Act. 22 C. 
W.N. 547 = 27 C.L.J. 205. A procedure 
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Orders and notices to be fo orders and notices served on or given 

in writing. to an X P erson under the provisions of this Code shall be 

in writing. 

143. Postage, where chargeable on a notice, summons or letter issued under 

Postage. f his C ; odc and forwarded by post, and the fee for register- 

# in S same, shall be paid within a time to be fixed 

before the communication is made : 

Provided that the Provincial Government '[* * *] may remit such postage, 

or fee, or both, or may prescribe a scale of court-fees to be levied in lieu thereof. 

144. (1) Where and in so far as a decree is varied or reversed, the Court of 


LEG. REF. 

1 The words “ with the previous sanction of 
the Governor-General in Count il " omitted by 
the Devolution Act, 1020 . 

NOTES. • 

to compel registration under the Registration 
Act is governed bv tlie procedure laid down 
in the Code. 2 C. 131 ( P.C.). A receiver 

may be appointed in original proceedings ns 
in suits according to O. 40. r. 1 read with 
section 141. 43 C. 080 = 20 C.W.N. 1009. 

Under this section an exerutor can apply 
for probate in forma pauperis. IS R. 237. 
Probate proceeding against minor — (). 32 is 
made applicable. 50 I.C. 664 = 24 C.W.N. 
541. When an application under O. 21, r. 
5 is struck off for default, this section en- 
ables the claimant to apply under <>. 0, r. 0. 
10 A. 110. Proceedings under section 144 arc 
not proceedings in execution. Consequently 
section 141 applies to them. 20 A.L.T. 220 = 
44 A. 407. Where application under O. 0, 
r. 4 is itself dismissed for default, fresh 
application to restore such application is 
maintainable. 50 EC. 401=1 p.L.R 1010. 
Sr c also 50 T.O. 25; 1 L. 330 = 58 T.C. 748; 
47 A. 878. Applicability to proceedings 
under O. 0, r. 0 — Appeal. 30 C.L.J. 184 
= 69 T.C. 1003; 47 A. 878 = 1025 A. 773. 
Quaere. — Whether section 141 and O. 0, r. 0 
apply to an application to set aside an order 
of dismissal for default of an application to 
set aside an >'T parte decree. 1033 R. 400. 
See also 50 A. 300=147 T.C. 721 = 1034 A. 
80=1934 A.L..T. 331. Under section 141 ap- 
plication for re-admission can bo made if an 
application to set aside an order dismissing 
a suit for default. 10 T.C 705 = 7 N.L.R. 
32. Sre also 74 T.C. 380 = 1923 O. 140; 47 
A. _878 = 1 025 A. 773. Order returning me- 
morandum of appeal for presentation to 
proper Court is not appealable though order 
by Appellate Court returning plaint for re- 
turn to proper Court is appealable. 32 C. 
W.N. 003 = 117 T.C. 840. Sale proceeds of 
sale found insufficient — Application for per- 
sonal decree against mortgagor dismissed for 
default — Second application does not lie — 
Proper remedy is to set aside the order dis- 
missing the application for default. 8 R. 
310=1930 R. 257. Court, has power to pass 
order by way of injunction for the protec- 
tion of a female minor against an unsuitable 
marriage. Such an order should issue under 
O. 39, r. 2 (T) rend witli section 141 and 
disobedience of such order is punishable 
tinder O. 39, r. 2 (3). 28 N.L.R. 332. 


PROCEEDINGS TO WHICH SECTION' IS NOT 
ai’IM.icaui.k. — This section does not apply to 
appeals under the Letters Patent. 20 M. 
123. Nor to proceedings under section 195 
of the Cr. P. Code. 30 M. 311. Non-appli- 
cability of section to proceedings under sec- 
tion 105 of the Bengal Tenancy Act. 3 P. 
07 = 1924 P. 104. And to proceedings under 
the Marnlntdnr Courts Act. 10 I.C. 075 = 0 S. 
L.R. 07. This section does not render an 
order under section 5 of the Court-Fees Act 
appealable as a decree. 12 A. 129. Section 141 
does not apply to proceedings under the 
Guaidian and Wards Act. 15 I.C. 559 = 
llti P.R. 1912. .See also 9 A. 36; 18 C. 
035. Legal Practitioners Act, S. 14 — Pro- 
ceedings under. Sec 50 I.C. 806 = 23 CAN. 
N. 500. Stc also 1 P.L.T. 570 = 37 I.C. 
•184. Where a surety bond is executed by a 
guaidian and his sureties the proper remedy 
to proceed against the sureties on the bond 
is to assign the bond to enable the assignee 
to sue on the bond and not by issuing exe- 
cution on the strength of this section. 103 


A 493. 

Execution Proceedings. — Section 141 docs 
>t apply to npplientiuns for execution. 29 I. 

395=19 C.W.N. 75.8. Sec also 45 A. 
8=1923 A. 400; 18 C. 035; 44 A. 407=00 
141 = 1922 A. 223; 89 I.C. 300; 52 C. 
i9; 83 T.C. 749; 48 M.L.J. 89 = 1925 M. 
5; 41 C.L..T. 280 = 1925 C. 510. Section 
1 does not apply to execution proceedings, 
id they enimot be restored under O. 9, 2 
372 = 71 T.C. 484; I P.L..T. 135 (F.B.); 
P . L . .T . 330 ; 35 I.C. 337 . See also 1 033 
. L..T . 1032=1933 A. 783 (F.B.); (1030) 
M.L.J. 724=1939 M. 578. The dismis- 

I of an execution application for default 
no bar to a subsequent application. H 
,C. 385=13 C.L.J. 532. Application to 
t aside rx parte decree — Dismissal f° r 

‘fault — Application for restoration — Order 
•jecting — If appealable. 41 L.W. 811 

>35 M . 009=09 M . L . J . 99 . „ 

Sec 144: “Court of first instance, 
fan 1 no of . — Sc r (il I.C. 9(32 = 13 LAV 67; 
131 It. 21. Tho words “Court of first in- 
ance ff as used in section 144 are used in 
intradistinction to a “Court of appeal and 
can the Court which passed the decree, or 
that Court has ceased to exist, tho Court 

which the proceedings “"l }\ n ™ "EStlS 
bstftution for the Court which vuNd t he 

creo. 1937 A.L.J. 588 = I.L.R. (193/) AH. 

ro=1937 All. 515. 
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first instance shall, on the application of any party cnti- 
Application for restitution. t j e( j an y benefit by "way ot restitution or otherwise, 

cause such restitution to be made as will, so far as may be, place the parties in 
the position which they would have occupied but lor such decree or such part 
thereof as has been varied or reversed ; and, lor th.s purpose, the Court may make 
any orders, including orders for the refund of costs and lor the payment o. interest, 
damages, compensation and mesne profits, which are properly consequential on 

such variation or reversal. 


NOTES. 

“Party”, meaning of. — Sec 44 A. 533; 38 
Bom. L. It. 1320 = 1937 Bom. 101; 98 I.C. 
1042 = 1927 A. 182; 1940 Posh. 44; (1940) 

2 M.L.J. 47; (1940) 2 M.L.J. 877. 

Principle of restitution. — The power of 
a Court to direct restitution is inherent in 
the Court itself. It rests on the principle 
tlmt a Court of justice is under a duty to 
repair the injury done to a party by its act. 
The right of a party to have restitution and 
the duty of the Court to give him restitu- 
tion do not rest on tho provisions of section 
144 of the Code, which defines tho proce- 
dure only in one class of eases requiring 
restitution by enacting that the application 
for restitution is to be made in the Court 
of first instance. Tho otliOT pnrt of the 
section gives the measure of restitution and 
empowers that Court to determine the form 
and amount of restitution. I.L.R. (1940) 1 
Cal. 480 = 44 C.W.N. 438 = 1940 Cal. 260. 
Even if a decree is varied by the appellate 
Court not after contest but by a compromise 
between the parties, the Court can allow com- 
pensation on the principle of section 144 in 
the exorcise of inherent jurisdiction. The 
measure of compensation will bp tho profit 
which the party in possession nctually deriv- 
ed or could have derived by ex- 

orcise of duo diligence from the 
date on which he should have surrendered 
possession under the compromise. 42 P.L.R. 
429. Restitution in a case not strictly fall- 
ing within the terms of section 144 should 
bo made upon the equitable principle under- 
lying section 144 and in exercise of the in- 
herent, power of the Court to prevent abuse 
of its process. I.L.R. (1939) Nag. 492 = 
1939 N.L.J. 193 = 1939 Nag. 101. The 
prejudice to be removed by restitution must 
bo the result of the erroneous terms of the 
original decree. Once it is found that tho 
erroneous character of the original decree 
has made no dlfferenrc to what has taken 
place, thero is manifestly no case for resti- 
tution; whether the modification of the do- 
cree is slight or substantial will be irrele- 
vant. 21 Pat.L.T. 973 = 1941 Pat. 130. 
Where money due to a party under a decree 
is paid to hia vakil whose vakalnt implies a 
power to receive money out of Court on his 
client’s behalf that is sufficient to support an 
application by the opposite party on rever- 
sal of tho decree to apply for restitution 
against the party to whoso vakil the money 
was paid. Section 144 is sufficiently wide 
to cover such a case. The fact that pay- 
ment to the vakil is not certified to the Court 
will not defeat tho application for restitution. 
179 I.C. 994=48 L.W. 945=A.I.It. 1939 Mad. 


176. 

Scope and application of Section. — Sec- 
tion 144 applies where a decree lias been 
reversed or varied appeal, revision or by a 
review, but not where the consequence of a 
decree has been affected by a subsequent de- 
cree passed in another suit. 1937 A.L.J. 34 
= 1937 A.W.R. 34 = 1937 A. 232. See also 
39 Bom.L.li. 112=1937 B. 173. Section 144 
is confined to eases in which the decree of a 
trial Court is varied or reversed by some 
superior Court or by reason of some order 
passed by a superior Court. 1 P.L.J. 43 = 34 
I.C. 747. See also 157 I.C. 077 = 1935 A. 
12G. An application under section 144, being 
in substance one made for seeking the aid 
of the Court in working out the final decree 
should bo regarded ns an application for exe- 
cution of the decree passed in appeal. (7 O. 
W.N. 1153, Poll.) 160 I.C. 814 = 1936 O.W.N. 
202=1936 O. 185. Section 141 contemplates 
restitution, where, and in so far as, a decree 
has been varied or reversed. An order of 
the executing Court confirming a sale which 
is afterwards set aside does not amount to 
a decree and therefore the application for 
mesne profits payable in consequence of that 
order cannot be made under section 144. A. 
I.R. 1939 Lah. 508. No application for re- 
stitution can properly lie where a party, 
taking advantage of an order of injunction, 
unlawfully takes possession of properties to 
which lie is not entitled. The proper remedy 
of the persons aggrieved by such unlawful act 
is by way of suit and not by way of restitu- 
tion. No question of restitution arises when 
thero has been no delivery of property through 
Court. 45 L.W. 398 = 168 I.C. 926 = .\‘.I.R. 1937 
Mad. 315. Sec ateo 1936 R.D. 5G3. The right 
of the auction-purchaser to a refund of the 
money paid by him arises both under sec- 
tion 144, and also on principles of equity 
and justice and if the case does not eomo 
under section 144, the Court can exercise its 
inherent jurisdiction to direct a refund of 
tho money to the auction-purchaser. 1936 L. 
497. Sec also 1940 Lah. 59 (Application by 
auction purchaser for compensation for im- 
provements on sale being set aside). Sec also 
19 Pat.L.T. 111 = 1938 Pat. 447; 40 P.L.R. 
692 = 1938 Lab. 456; 1938 Cal. 554; 1937 
Pat. 647 = 16 Pat. 729. See also 1937 M.W. 
N. 342 = 1937 Mad. 694 (Mesne profits by 
way of restitution). The expression “any 
party" in section 144 is not confined to 
parties in the appeal in which the decree has 
been reversed or modified. It includes every 
person against whom the decree appealed 
from was passed, though lie was not a party 
to tho appeal, provided the appeal ifl in offeet 
and substance in favour of such person. The 
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conditions on which restitution can be graut- 
ed under section 144 are: (1) that the appli- 
cant must be a party to the litigation which 
has terminated according to law; (2) that he 
lias lost or been deprived of, something by 
reason of the decree or order which has been 
subsequently varied or reversed; and (3) 
that on the final pronouncement of his rights 

the party applying i s entitled to the benefit 
°t restitution. The section does not in 
terms state or require that the applicant must 
be a party to the proceeding which has 
resulted in the original decree being reversed 
or varied; nor does it require that the final 
decree should provide for a right in him to 
apply for restitution. All that is necessary 
is that the final decree must be such that 
it would bo inequitable to allow his opponent 
to retain what he has obtained from the 
former on the strength of a decree which 
ultimately is held to be erroneous or wrong. 
A party to the suit from whom costs have 
boon recovered, is therefore entitled to 
apply for restitution on the reversal of the 
decree finally in appeal, though lie himself 
has not been a party to the subsequent stages 
of the litigation in appeal. I.L.R l!*37 
B. 150 = 38 Bom.L.R. 1326 = 1037 B. 101 
Sc r also 1037 Born. 173; 1041 R.P. 670: lO.u 
R.I>. 420; 1030 O.W.N. 765 = 1030 Oudh 273 
A party taking possession of any thing under 
colour of his decree is bound to make resti- 
tution of everything that he takes possession 
unuor colour of tho ilccroe on reversal of that 
decree. Where a party entitled under his do- 
cree to hold charge of an institution, also 
takes possession of the building in which the 
institution is located under colour of the do- 
erce, such possession naturally and necessari- 
ly following the taking of charge, he is under 
an obligation to restore possession of the 
building, on reversal of the decree, to the 
persons who were admittedly in possession at 
the time the suit was instituted. He cannot 
bo allowed to plead that ho took possession 
only of the institution under the decree, and 
that he took possession of the building by 
force or otherwise and thus resist restitution, 
llie object and purpose of section 144 C P 
Code, ,s that the parties shall be restored to 
;^L P ? S l hon " hich originally occupied. 

J. 937 1107= A.I.R. 1937 All. 728. See- 

ion 14 4 applies where a decree has been re- 
versed or varied upon appeal, revision or by 
a review. Whom t ho consequence of a decree 
lias been affected by a subsequent decree pass- 
ed m another suit, there is no variation or re- 
versal of the earlier decree within the mcan- 
ing of this section, and it has, therefore, no 
application. 1037 A.L.J. 34=A.T.R. 1037 All 
232; 30 Bom.L.R. 112=1937 B. 173. 

Section 144 docs not npply to cases i n which 
lie decree is held to lie wholly or partially 
null and void its the result of a decroo in 
some other suit or of other independent pro- 
ceedmgs initiated for the purpose. But section 
8 not exhaustive of the powers of res- 
titution and it is not only permissible, but is 
imperative, to grant restitution by exercis- 
ing the inherent powers vested in the Court 


by section 151, provided the exorcise of those 
powers is necessary for the purpose of pre- 
venting injustice and does not contra^ue 
any statutory provision. 55 A. 221 = 1033 A 

L. J 60—1933 A. 218. One of th© first and 
highest duties of all Courts i s to take care 

hat the act of the Court does no injury to 
any of the suitors. This statement of the law 
is general enough to cover a case where the 
executing Court has been made to take a 
wrong step by an erroneous decision passed 
by another Court. The non-applicability of 
section 144 would not prevent a Court from 
granting restitution in the exercise of its in- 
herent powers. Where a Court has wrongly 
pa i.i the money to a person not entitled there- 
to, it has not only the power but it is also 
its duty to recover it from him. 167 I.C. 67 
-1937 Mad. 95; 103 I.C. 657=1927 L. 635; 
118 I.C. 389 = 1929 L. 657; 34 CAV.N. 746 = 

• I C. ^2; 33 L.W. 259 = 1931 M. 81=60 

M. L..J. 219; 21 Bom.L.R. 157=43 B. 433 
(F.B.): 39 I.C. 763 = 2 P.L..T. 361; 37 I.C. 
S63 ; 84 I.C. 75—1924 A. 713 (decree against 
minor); 1929 R. 157; 43 L.W. 773 = 1936 M. 
(.36; 60 C.L.J. 44. Sc c also 150 IC 0‘>4 = 

1034 L. 322; 36 P.L.R. 110=1034 L 1023; 

1035 M. 5 (1) = 67 M.L.J.787; 57 M. 849 = 
1034 M. 330 — 67 M.L..1. 40 (Power of Court 
to rectify mistaken payment and call hack 
money paid). Thus where the decree is ad- 

, ? ) * ^ It suit having been in- 

stitute! against a dead man and the Court 
having levied execution when there was no 
decree has inherent power to rectify its own 
mistake under section 151, and to allow resti- 
tution of money paid in execution. 146 I.C. 
564=38 L.W. 874=1033 M. 888(1)'. Sec also 
M6 I.C. 1070 = 1933 Posh. 7(5; 1033 P. 564. 
(Court can exercise its inherent powe'r to 
order restitution although the aggrieved party 
may have another remedy by way of suit). 
Though section 144 may not be strictly appli- 
cable to a case the Court under section 151 
would be entitled to make such orders os are 
just and proper for the disposal of the pro- 
fits enjoyed by the plaintiff under the orders 
of the Court during the suit and the appeal . 
1936 M.W.N. 503=43 L.W. 773 = 1036 M. 
636; 1036 L. 407. .Section 144 is not exhaus- 
tive of the power of the Court to order resti- 
tution. Section 151 saves the inherent power 
of the Court to act right and fairly accord- 
ing to the cLVcumstaneos towards all pnr- 
ties involved. 42 L.W 411 = 1035 M. 

783 = 00 M.L.J. 84; 1036 L. 407; 1036 M. 
636. One of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no injury to any of the 
suitors. This statement of the law is gene- 
ral enough to cover n ense where the execut- 
ing Court has been made to tnke n wrong 
step by nn erroneous decision passed by 
another Court. The non-applicability of sec- 
tion 144 would not prevent n Court from 
granting restitution in the exorcise of its in- 
herent powers. Where n Court hns wronglv 
paid the money to n person not entitled 
tliereto, it hns not only tho power but it is 
nlso its duty to recover it from him. 167 I- 
C. 07 = 1937' M. 95. Power of Court to grant 
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tlio decree itself providing for a .certain 
tition is set aside by virtue of a provision in 
the decree itself provding for a certain 
contingency which has occurred. 149 I.C. 
305=14 P.L.T. 753 = 1934 P. 150. Section 
does not contemplate variation or reversal 
of a decree under a private compromise en- 
tered into by the parties whether out of 
Court or in the course of an execution pro- 
ceeding. 1933 A.L.J. 724 = 1933 A. 743. 
But see 1933 M.W.N. 041 (contra); see also 
148 I.C. 509=1934 L. 004. Rules as to 
arbitration do not apply to restitution pro- 
ceedings. 1941 A.L.J. 590. Where by an ex 
parte decree, a defendant is ejected but the 
suit is ultimately restored by the appellate 
Court and the defendant regains possession 
under a compromise during the rehearing of 
the suit, a claim by him for compensation 
docs not come within the provisions of section 
144. There is no doubt that an application 
under section 144 can lie when the original 
order has been varied or reversed by a supe- 
nal Court the proper remedy is by a regular 
suit. 1940 O.W.N, 506=1940 A.W.R. (B.R.) 
150. Section applies not only to restitution 
brought about in consequence of a decree 
passed on contest but also to comproso decrees 
passed on appeal. Section requires only a 
variation or reversal of the decree of tho 
Court of first instance, however that may be 
effected. 68 M.L.J. 332=41 L.W. 705 
=1935 M. 476. The words ‘or other- 
wise * aro inserted only to provide for 
cases where it is not possible to 
make restitution in the sense of restoring the 
wry property that was lost to the petitioner 
and when the Court proceeds to do the next 
best thing that it could do in tho circumstan- 
ces. For example, where in execution of the 
decree of the first Court, the suit property 
is sold in Court-auction and purchased by a 
stranger, restitution is possible only of the 
proceeds and not of the property. 1930 M. 
W.N. 1245. See also 130 I.C. 353=1931 
R. 21 ; 1937 R.D. 509. Application under 
section whether application for execution of 
the decree. 1 Luck. 40 = 13 O.L.J. 731; 7 
O.W.N. 1153. Right to restitution not res- 
tricted to reversal on appeal only. 30 M.L.J. 
306 = 33 I.C. 739; 65 I.C. 797 = 1922 M. 70. 
Section applies also to appellate decrees. 38 
M. 1120 = 27 M.L.J. 112. In tho matter of 
restitution power of Court not confined to sec- 
tion. 103 I.C. 657=1927 L. 635; 1929 L. 657; 
34 C.W.N. 746. Section docs not lay down 
that where a decree has been varied or re- 
versed the parties are to be placed i n the same 
position in which they were before the suit 
was brought nor does it direct that other 
proceedings such as suits are to be ignored. 
118 I.C. 519 = 1929 A. 527. The object of 
section 144 is to provide a speedy and simple 
remedy for any party who has suffered bv 
renson of an erroneous decree made by a 
Court of first instance and it does not apply 
to a case where the Court has decided ques- 
tions of conflicting rights under different 
docrees which may be very complicated. 
Section refers only to cases where a decree 

C. C. M|— 88 


of the Court of first instance is revoked on 
appeal for revision. 33 C.W.N. 908=1929 
C. 814. Section prescribes a remedy which 
is separate from and independent of that 
which is open to a person under O. 21, R. 90. 
Where an application under O. 21, R. 90 
is dismissed and tho sale confirmed the ag- 
grieved party can apply under t lie section. 
1931 A. 655. Section is meant to apply ordi- 
narily to tho class of cases whore a person 
having obtained a decree executes it and 
recovers some money or property from the 
judgment-debtor and then the decree is re- 
versed which necessitates restitution of pro- 
perty or money which the judgment-debtor 
had to part with at the instance of the Court 
on the ground that the decree is no longer 
in force. Where the plaintiff was never in 
possession of the property and it could not 
be said that as a result of the decree of the 
first Court tho property was taken out of 
his possession this section does not upplv. 
140 I.C. 482=1932 P. 317 = 11 P. 553. It 
does not apply to decrees passed before the 
passing of this Code. 29 I.C. 380. Object 
of the section is to shorten litigation and 
afford speedy relief. 17 I.C. 121 = 16 C. 
L.J. 135; and to restore the status quo ante 
of the parties. 55 l.C. 35G. Sec also 129 

I. C. 326. Application for restitution to be 
mado to Court which passed the decree — 
Separate suit, if lies. 44 A. 283 = 20 A.L. 

J. 13. Tho power of restitution expressed in 
section 144 is inherent in all Courts, Civil or 
Revenue. 40 I.C. 475=11 Bur.L.T. 3. 
Section is imperative and mandatory and no 
discretion is given to the Court. 42 I.C. 
523 = 6 L.W. 568; 1928 R. 293. A special 
direction as to restitution is unnecessary 
when tho linal decree is in favour of the 
applicant. 29 I.C. 380. Restitution may 
bo granted even when the decree is set aside 
on review. 28 A. 665. Although a Court 
goes beyond the terms of a decree and gives 
possession, it can order restitution. 9 C. 
W.N. 381. Even if the section docs not 
apply to possession taken on the strength of 
a declaratory decree which is upset in 
appeal, the Court can grant restitution. 6 
C.W.N. 710. Execution sale — Setting aside 
— Re payment of purchase money — Payment 
of encumbrances by purchaser. 2 P. 10 = 
44 M.L.J. 735=49 I. A. 351 ’ (P.C.). Da- 
mages — Wrongful attachment — Sale by Court 
—Deposit under O. 21, R. 89— Loss from 
private sale. 1927 M. 353. An order for re- 
fund of money deposited under O. 21, R. 89 
is not justified by section 144, at any rate 
it is not an order which can bo made on an 
application in restitution and probably not 
one which can be made even in a suit. 1941 
O.A. (Supp.) 771 = 1941 A. L.W. 910=1941 A. 
W.R. (II.C.) 278. If a judgment-debtor or 
any other person bound by a. decree makes 
a deposit under O. 21, R. 89 to have a salo 
of his property held in execution set aside, 
it cannot be held that his claim for restitu- 
tion made either under section 144, or under 
tho general law, after tho decree has been 
reversed in appeal or set aside in a suit 
brought for the purpose is unsustainable. 
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There can be no pretence for saying that the 
payment made by him was voluntary. It 
would l»o a clear case for awarding relief to 
him under section 72 of the Contract Act. 
52 L.W. 220 = A.I.R. 1940 Mad. 725=(l!>4<») 
1 M.L.J. 340. If a judgment-debtor against 
whom an cx parte decree was passed chooses 
to set aside the sale held in execution of that 
decree by making the necessary deposit under 

0. 21, B. 82, and afterwards the ex parte de- 
cree also is set aside, the judgment-debtor 
would not be entitled to claim a refund of 
the amount which he had deposited. Such a 
deposit is not made by him directly in con- 
nection with the decree which has been pass- 
ed against him but is made in order that he 
may obtain a special privilege which the law 
provides. This being the case, he i s not en- 
titled to a refund of such compensation 
money as a benefit by way of restitution 
within the meaning of section 144. 43 C.W. 
N. 104. As to restitution of money paid to 
a surety, see 38 M. 1120 = 27 M.L.J.’ 112. See 
also 1 038 A. M.L.J. 127. Inherent power of 
restitution exists — Order for re payment of 
money mistakenly paid out can be made. 
20 C.W.N. 408 = 04 I.C. 804 = 35 C.L.J. 
53. Section 1 14 was not intended to apply 
<o sureties but onlv to the parties to tin* suit 
or their representatives. The surety only 
undertakes to return the property, namely, 
the material object and not the liability for 
Safeguarding tin* rights of the owner in res- 
pect of the property. If any loss is caused 
to tin* owner by reason of the property not 
being returned in the condition in which it was 
when it was taken, or if for any o'hcr reason 
the owner suffers damage, that has noth'-ng to 
do with th«* execution of the decree as such. 

1. L.R. (1938) Nag. 354 = 1938 Nag. 101. See 
also 40 I’.L.R. 289 = 193.8 L-di. 833. Execu- 
tion under mistake — Court can set right the 
wrong. 72 LC. 879 = 1923 O. 10. See also 
18 N.L.R. 15 = 07 I.C. 225=1922 N. 02. Ex- 
cessive execution — Claim to recover over- 
payment — Remedy. 33 Bom.L.R. 1557. When 
a man is arrested illegally and in order to 
save himself from the consequence*) of ille- 
gal arrest he pays up a sum of money he 
should bo put in the same position as 
though that arrest had not taken place and 
if if be possible should obtain restitution. 

0 O.W.N. 809 = 119 I.C. 367 = 1929 O. 420 
(F.B.). Suit for restitution can be convert- 
ed into an application. 07 T.C. 319 = 1922 
N. 198. Payment under decree subsequent- 
ly declared in a separate suit to be null and 
void — Failure to ask for payment. 53 T.C. 
552 = 1.3 8.L.R. 153. On ties section, sco 
also 07 I.C. 546=42 M.L.J. 473 (Restitution 
of money paid under rateable distribution); 

42 M.L.J. 308 = 1022 M. 228 (Distribution of 
proceeds among several decree-holders — Side 
subsequently set aside — Right to refund of 
purchase-money); 42 M.L.J. 315=1922 M. 90 
(Reduction of decree amount subsequent to 
execution sale — Right to refund); 47 T.C. 028 
— 41 M. 407 ( Auction-purchaser not a party 
to suit); 55 T.C. 350 (What, evidence has Co 
bo taken in proceedings under this section); 


J92o L. 177 (Pre-emption decree). Landlord 

and tenant — Ejectment decree reversed 

Tenancy revived. 8 L.R. 339 (Rev.). Section 
is not confined only to cases where some- 
thing has been taken from a party i n exe- 
cution of a decree varied or reversed. 34 
O.W.N. 707. As to working equities in re- 
stitution. see 1934 L. 911; 1938 All 304. 
Section not confined to matters in execution. 
It can bo applied to interim orders passed 
pending the final disposal of a partition suit. 
1930 M.W.N. 644=1930 M. 988=60 M.L. 
J. 79. 

Construction of Section.— S. 144, is 
worded in the most comprehensive terms and 
should be widely construed. Its object is 
to put right what was originally an error of 
the Court and to restore the parties to the 
position they would have occupied. The 
word "party” should be given a wide mean- 
ing so as to inc'ude persons who would be- 
come subsequently concerned. The fact that 
a party to a suit (a plaintiff) who has 
obtained a decree wrongly against another 
person prefers to get the immediate benefit 
of it by a sale or transfer, rather than by 
way of execution, in no way affects the right 
of the origina' party defendant to recover 
in restitution what he has paid over under 
pressure of the original erroneous decree. 

I be fact that he paid it over to a nominee 
of the original plaintiff is whol'y irrelevant 
to his right to recover against the person 
who caused him to make that payment, 
namely, the original plaintiff. I.L.R. 1941 M. 
498= (1940) 2 M.L.J. 877. The words "place 
the parties in the position which they would 
have occupied but for such a decree,” in 
S. 144, must be construed as meaning that 
the parties arc to he put in the position which 
they would have occupied had it not been that 
a wrong decree had been passed. There 
is nothing in the section which wou’d justify 
the Court in holding that the claimant to 
restitution a< to bo given any better position 
than that which lie occupied at the time when 
the wrong decree was passed or that he must 
base bis claim on the theory that he is en- 
titled on'y to what hr would have got had 
there been no decree at all and bad the P ro_ 
cccdings been pending right up to the time 
when the final decision set the matter at rest. 

52 L.W. 214= A .T.R. 1940 Mad. 850= (1940) 

2 M.L.J. '17. The word ‘parties’ mentioned 
in S. 141. means persons c'aimine under them 
which obviously means persons who have suc- 
ceeded to I lie* position of the parties it) the 
litigation cither by contract or by operation or 

law or in other words who are their represen- 
tatives. An assignee is obviously a represen- 
tative of the origina' party and is therefore 
liable to restitution. Similarly, though it 
is by a legal fiction that the attaching ered.tor 
becomes a party, yet once he has been em- 
powered to execute a decree under U. 

R. 53 (3). C.P. Code, there .9 no reason 
why he should not he taken to be a party 
to the proceedings when he has done so . 
Hence he is also a representative for the pur- 
poses of S. 144. 191 T.C. 209= A. I. R. 1940 
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Jurisdiction. — By virtue of S. 5 of the 
Provincial Insolvency Act, the hisohcncy 
Court has all the powers of a Cm 1 Court. 
Where the Receiver had in pursuance of an 
order of Court paid off some of the assets to 
the creditors, the Court has the power under 
S. 144, on the reversal of that order by the 
High Court, to direct ihe creditors to re- 
fund the amount. 143 I.C. 330—1932 A.L. 
j 1093=1933 A. 117; 1930 A. 415. See 
also 1937 A. 575=1. L.R. 1937 A. 670 

(objection to jurisdiction; when to be raised). 

Measure of damages or compensation. — 
A person who obtains possession of immov- 
able property under and by virtue of orders 
passed in execution proceedings, based upon 
what at the time was a valid decree but has 
subsequently been set aside on appeal, can 
in no sense be regarded as a trespasser dur- 
ing such period. For that period he is liable 
to the real owner for compensation or 
damages and not for mesne profits in the 
strict sense. But on and after the reversal 
of the decree he becomes a trespasser if he 
does not vacate and hand over possession, 
as in duty bound, and remains liable for mesne 
profits as such so lbng as he remains in 
possession. But the measure of damages or 
compensation for the first period can on no 
principle be higher than during the second 
period. The principle to be followed in 
awarding compensation or damages by way 
of restitution under S. 144 is that the assess- 
ment must be on the basis of not what the 
party in possession could have made, hut 
what he did in fact make or could with 
reasonable diligence have made. 38 C.W. 
N. 1197. See also 17 N.L.J. 281. 1935 A. 
76. 

For whom Restitution can df. ordered.— 
Where execution sale is set aside as void 


ted parties, sec 10 R. 480=1932 R. 148= 
138 I.C. 260. Where certain alienations were 
set aside but decree was reversed on appeal 
by alienor alone, the alienees could apply for 
restitution. 98 I.C. 1042=1927 A. 182. 

Against whom Restitution can be 
ordered. — A co-plaintiff in whose favour a 
decree is not passed is not a decrec-ho'der 
and restitution cannot be ordered against 
him. 41 I.C. 23. A person who has ob- 
tained a merely declaratory decree (as mutta- 
wali) which is not capable of execution can- 
not claim restitution. 161 I.C. 444=1936 L. 48. 
Attaching decree-holder of original decree is 
liable for restitution on reversal' of original 
decree by the appellate Court. 59 M.L.J. 225 
1=53 M. 796. Restitution cannot be had against 
a bona fide purchaser for value at an auction- 
sale held by a competent Court even though 
the decree is set aside on appeal. 38 A. 
240=14 A.L.J. 302; 30 M.L.J. 497 (auc- 
tion-purchaser not a parly to suit, see 41 
M. 467) ; 1925 L. 176. S. 144, C.P. Code, 
only app lies to parties to the erroneous decree 
but not to third parties. 16 O.C. 225=21 
I.C. 570. But see 1929 L. 657; 164 I.C. 
379=44 L.W. 265=1936 M. 634. Section 
144 allows restitution to be made against the 
decree-holder who obtains any benefit under 
a decree which is afterwards reversed in 
appeal. It does not allow restitution against 
a third party such as a stranger auction- 
purchaser. 75 I.C. 238=1924 A. 273 . See 
also 48 M. 767=49 M.L.J. 452. In pro- 
ceedings relating to restitution only a sum- 
mary inquiry is contemplated and comp icatcd 
questions of a stranger’s rights should not be 
gone into. 58 C. 1070=134 I.C. 906. See 
also 13 P. 108=1933 P. 109=15 P.L.T. 
491 . As to restitution against an assignee 
decree-ho’lder, see 38 M. 36=23 M.L.J . 513; 
42 I.C. 527. Restitution under S. 144 can 

In' rlnimorl tint nnlv against the opposite 


the auction-purchaser can demand a refund 
from the decree-holder. 18 I.C. 381=15 
Bom.L.R. 41. See also 43 B. 235. But 
see contra 3 R. 251 = 1925 R. 215. Where 
judgment-debtor is dispossessed under wrong 
order of Court subsequent'y set aside, it is 
the duty of Court to restore him to posses- 
sion. 18 N.L.R. 24=1922 N. 82. Execu- 
tion sale set aside — Purchaser paying reve- 
nue. 51 I.C. 706. Where preliminary de- 
cree has been reversed or varied by appel- 
late Court it follows that final decree passed 
thereon and all execution proceedings in pur- 
suance of final decree fa'l through and there 
is no necessity for filing an appeal from final 
decree. 133 I.C. 622 (2) = 1931 A. 655. 
Where assignment takes p'acc even after the 
appellate decree, which is the basis of the 
claim for restitution, the assignee is entitled 
to the benefits of S. 144. 1918 P. 243=46 

I.C. 465. .SVe also 53 L.W. 283= (19-11) 
1 M.L.J. 469; I. L.R. (1937) Bom. 150 
(Right of party to restitution though not 
impleaded in appeal) ; 38 M. 36=23 M.L.J. 
513; 30 C. 857. As to maintainability of an 
application for restitution between substitu- 


party, but a'>so his representatives or persons 
deriving title from him. The party entitled 
to restitution is entitled to have his lands 
restored to him free from a’l encumbrances, 
including any tenancy that might have been 
created in the meantime by the party who 
was successful in the first Court but even- 
tually was found to have no tit e to the 
land. Such tenants are not protected by 
S. 19 of the Agra Tenancy Act. 152 I.C. 
663. The party sued for restitution on 
the reversal of a decree in appea' cannot plead 
his rights acquired during the pendency of 
the litigation in some other capacity by way 
of defence and his remedy to establish such 
rights is by independent suit. 5 O.W.N- 
162=1928 O. 208. Where decrce-holder 
himse’lf is auction-purchaser, sale cannot 
stand, if decree be subsequently set aside or 
modified because ihe purchase is subject to 
the final result of litigation between the 
parties. Judgment-debtor seeking to get rid 
of sale should have relief only on condition 
that be paid up what was due under the 
ultimate decree and decree-holder would have 
a charge on the property for amount ulti- 
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mate y fount] due by appellate Court on pay- 
ment ot which judgment-debtor would be 
entitled under S. 144 to have the property 
restored to him on his depositing the decre- 
tal amount in Court. 7 R. 107—117 I r 

252=1929 R. 157. ' ' 

Interest and Costs.— The Court has 
power to award interest on costs which the 
judgment -debtor may be liable to refund to 
him. 20 O.C. 327=43 I.C. 337; 153 I.C. 
654=68 M.L.J. 16S=1935 P.C. 12 (I’ C ) 
.SYc also 1939 All . 66 ; 19 A . L. J . 771 =63 
I.C. 513. As to right to interest, see oho 
27 I3.L.R. 485=1925 IT 313; 16 I..\Y. 587 
= 1922 M. 70; 41 M. 316; 21 C.W.N. 564 
—24 C.L.J. 467; 37 M.L.J. 591; 139 

I. C. 348=63 M.L.J. 383. Restitution 
ordinarily involves interest. The duty of the 
Court when awarding restitution under that 
section is imperative. It 'hall place the appli- 
cant in the position in which lie would have 
been if the order had not been made, and for 
this purpose the Court is armed with powers 
(the word “may" is empowering, not discre- 
tionary) as to mesne profits, interest and so 

forth. 153 I.C. 654=1935 P.C. 12=68 M.L. 

J. 168 (P.C.) ; 50 L.YV. 432= A . I . R . 1940 

M 1 . 15 — (1939) 2 M.L.J. 509. The executing 
Court has a discretion under S. 144 to allow 
interest on a sum that is refunded under 
the provisions of that section. The fact 
that the refund was occasioned by a com- 
promise between the parties in which no men- 
tion of interest was made does not operate 
to deprive the said Court of such a discre- 
tion. 48 I.C. 569 ( 1 ) = 1 934 L. 604 (1) 
.See also (1939) 2 M.L.J. 509 ; 1934 A. 13. 
Where aft* r execution, the amount due under 
a decree is reduced in appeal, the amount that 
the judgment-debtor can recover is not only 
the excess amount paid by him but a's 0 an 
additional amount by way of interest or an 
additional amount by wav of damages which 
the Court is empowered by S. 144 to grant. 
As regards the rate of interest, the Court 
rate must always he taken as the rate that 
fairly compensates itigants in the absence of 
special reasons to the contrary. 1941 N.L.J. 
94. Although ordinary interest is a part of 
the normal relief given in restitution, it 
would not he proper to allow interest when 
there is no direction for its payment in the 
order of the final Court of appeal. T.L.R. 
U940 1 Cal. 4.86=41 C.W.N. 438 

= 1940 Cal. 260. See also 1940 Mad. 
^ — (1939) 2 M.L.J. 509. Where judg- 
ment-debtor deposits amount of costs 
decreed in Court and decree is subse- 
quently reversed in appeal, he is entitled to 
a refund of amount deposited together with 
interest thereon from date on which the de- 
cree-holder withdrew the money from Court. 
35 C.W.N. 1305. If money lies in Court 
and no person is benefited r.o interest is pay- 
able. 3 R. 251. Put .rrr 1929 P. 593g 
A party in whose favour an order has been 
made directing the repayment of costs paid 


by him under a decree subsequently reversed 
is entitled to interest thereon. 131 I.C. 832 
=61 M.L.J. 34. A party realising costs 
awarded under a decree must refund the 
amount on reversa' of the decree quite apart 
from the fact that property in suit was given 
to a charity or applied to another purpose. 
"4 I.C. 816. Where Court passes a joint 
decree for costs against several defendants 
and one of them deposits the decree amount 
for himself and on behalf of others, deposi- 
tor is entitled to a refund of the amount when 
decree is reversed in appeal and no question 
of proportionate refund can arise under 
tlioc circumstances. 35 C.W.N. 1305. Sec 
also 1935 A. 126. The fact that the prin- 
cipal on V is secured by the bond given by 
the executing creditor who withdrew the 
money from Court does not alTcct his liability 
to pay intrest under this section. 39 I.C. 
22=2 P.L.J. 149; 31 LAV. 262. 

Order of His Majesty in Council — No 
express direction as to restitution and 
intercut on costs — Executing Court can order 
the same. 50 A. 767=19 28 A. 293. See 
also 44 C.W.N. 438=71 C.L.J. 127. 

Interest and Mesne Profits. — See 54 L. 
W. 594= (1941) 2 M.L.J. 768. Decree for 
possession of estate — Reversal on appeal — 
Execution — Subsequent restoration of decree 
of original Court on appeal to Privy Council 

Right to restitution — Extent of right — Trial 
Court refusing to pass decree for future 
mesne profits — No bars claim to future mesne 
profits by wav of restitution. 52 LAV. 214 
= 1910 M. 850= (1940 ) 2 M.L.J. 47. As 
to the method of calculating mesne profits 
to be awarded bv way of restitution, see 
52 LAV. 214= (1940) 2 M.L. I. 47; 1041 
Mad. 36= I . L. R . (1941) Mad. 212= (1940) 

2 M.L.J. 984 (F.H. ) ; 52 LAV. 876 ; 41 
CAV.N. 1015=1937 C. The use of 

the words ‘damages, compensation and mesne 
profits' in S. 144, C.P. Code, indicated that 
the possession obtained under an erroneous 
decree subsequent V reversed is wrongful 
jHissession and hence on a reversal of the 
decree the judgment-debtor would he entitled 
not only to possession but a 'Iso to mesne 
profits during flic period be was kept out of 
possession . I.L.R. (1939) All. 103=1938 
A.L.J. 1189. Mfcsnc profits— Interest- 
Pre-emption decree — Execution of — Reversal 
on appeal. 19 I.C. 1. As to mesne profits 
and interest thereon, see 2 L.L.J. 207; ■ 

I.C. 654=1935 P.C. 12=68 M.L.J. 168 
(P.C.) ; 53 I.C. 119; 45 M.L.J. 323=73 
I.C. 16H’=1924 M. 87; 3 LAV. 405=34 I. 

C. 2; 17 I.C. 121=16 C.L.J. 135. Mesne 
profits — Order to pay— Restitution— 1 «"er 
of Court. 38 A. 163=43 I.A. 43 (P C.). 
See also 1934 L. 991 (Pre-emption suit, 1938 
Oudli 169). Court cannot order mesne pro- 
fits by way of restitution where has not 
been claimed in plaint. 194 I.C. /68— 

M. 898. Order of remand— Order for mesne 
profits is not a consequential one 76 I A • 

255=18 N.L.R. 200=1923 N. 101. See also 
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1940 Bom. 30=187 I.C. 354. Execution 
sale — Delivery of symbolical possession— 
App ication for setting aside sale— Dismissal 
— Appeal — Compromise — Payment of decree 
amount by instalments— Restitution — -Claim 
for mesne profits prior to delivery of pos- 
session — Sustainability. 56 C. 5 d 0. Ordi- 
narily, upon reversal of a decree for posses- 
sion,’ the judgment-debtor would be entitled 
to possession, if claimed. He would also 
be entitled to mesne profits during the period 
he was wrongfully kept out of possession. 

But it cannot always be said upon reversal 
of the decree unless it gives a e'ear indica- 
tion of the fact that the possession taken 
under the decree is wrongful*. S. 144 makes 
a distinction between restitution which is pro- 
perly consequential on the variation or rever- 
sal of the decree and restitution which is 
not. Discretion is vested in the Court to 
make an order for mesne profits which are 
properly consequential on such variation or 
reversal. There may be a reversal which 
docs not imprint on the possession taken a 
wrongful character within the meaning of the 
definition of "mesne profits” contained in 
S. 2 (12), C.P. Code. If in the order of 
reversal the character of that possession has 
been determined then the question ceases. 
But if it is not, and the Court remands the 
suit for the determiation of that question 
afresh or further inquiry, then it would be 
premature for the Court of restitution to 
make an order for mesne profits in the appli- 
cation for restitution, as that would amount to 
determining a question which is sub jtidiee. 

S. 144 does not enunciate the doctrine of 
restitution in an unqua'ified form and does 
not contemplate a complete and unqualified 
restitution with all 1 consequential reliefs. The 
Court has to regard the nature of the claim, 
•the relief granted, the variation introduced in 
appeal, and the manner in which the ultimate 
decision might affect the rights of the parties 
to the subject-matter in dispute. These con- 
siderations have to be borne in mind in exer- 
cising the discretion vested in the Court in 
determining the claim to ancillary relief by 
way of refund of costs, payment of interest, 
damages or compensation and mesne profits. 
41 Bom.L.R. 1204. See also 1940 Bom. 30. 

Peaceful Possession not in Execution of 
Decree. — If a decree-holder instead of exe- 
cuting the decree gets possession of the pro- 
perty in question the owner of the property 
is entit led to restitution on the decree being 
set aside in appeal. 42 A. 568=57 I.C. 148; 
8 L. 41=99 I.C. 952=1927 L. 37. See alsp 
27 I.C. 813=21 C.L.J. 75; 26 I.C. 890= 
19 C.W.N. 1167. But see contra in 8 L. 
356. Where a decree for ejectment is set 
aside in appeal and only formal possession 
had been given to the decree-holder in execu- 
tion of the decree, inasmuch as that what- 
ever possession of the holding was with the 
judgment-debtors prior to the decree for their 
ejectment, it continued throughout until) the 
•ejectment decree was upset in appeal, the 


judgment-debtors are not entitled to any 
compensation under section 144. 1940 R.D. 

330=1940 A.W.R. (B.R.) 176 (1). A 

pre-emptor obtained possession of the pro- 
perty on the deposit of amount mentioned in 
the decree. Vendees filed a suit for posses- 
sion on the ground that the deposit was not 
made within the time al owed and the trial 
Court upholding that objection dispossessed 
the pre-emptor and gave possession to ven- 
dees. The pre-emptor succeeded in appeal. 
Held, that he was entit'icd to be restored to 
possession as it was incumbent on the Courts 
to restore the parties to the status cjuo. 144 
I.C. 695=1933 L. 791. 

Nature ok Proceedings under the Sec- 
tion — Execution Proceedings. — Proceedings 
under the section, if proceedings in exe- 
cution — “Party”, meaning of. 44 A. 555= 

20 A . L . J . 456 ; 1 Luck . 40= 13 O.L.J. 731; 

6 P. 252=102 I.C. 614=1927 P. 278; 1932 L. 
527=138 I.C. 260. See also 65 C.L.J. 
165=41 C.W.N. 157=1937 C. 152; 1937 R. 
I). 21; 3 P. 371 = 5 Pat.L.T. 145 (F.B. ) 
(resembles execution only superficially) . An 
application for restitution under section 144 
is essentia.'ly a different thing from an appli- 
cation for execution. 150 I.C. 1096=1934 
A.L.J. 503=1934 A. 696 (F.B.). But sec 
45 B. 1137=23 Bom.L.R. 480. “Party” in- 
cludes representative of a party. 138 I.C. 
260=1932 L. 527. The expression “any 
party" in S. 144 is not confined to parties 
in the appeal in which the decree has been 
reversed or modified. It includes every 
person against whom the decree appealed 
from was passed, though he was not a party 
to the appea’ 1 , provided the appeal is in effect 
and substance in favour of such person. 38 
Bom.L.R. 1326=1937 Bom . 101. Proceedings 
under section 144 of the Code arc proceedings 
in execution of decree. 28 C.W.N. 988. 
Section 141, C.P. Code, applies to restitu- 
tion proceedings. 44 A. 407=1922 A. 223. 
See alsp L.R. 3 A. 443 ; 40 M. 780. An 
application for restitution under section 144 is 
neither a suit nor a proceeding in execution. 
It is a miscellaneous proceeding to which 
the rules applicable to execution proceedings 
do in substance apply. 47 I.C. 47=3 P.L. 
J. 367. 

Receiver, appointment of. — Where all that 
could be given to an applicant for resti- 
tution is some sort of joint possession over 
the land in suit, and the previous relations 
between the parties do not hold out much 
hope that they arc likely to arrive at an ami- 
cable working arrangement between them- 
selves, more particularly while a further 
appeal is pending and one of the parties still 
claims the right to exclusive possession of 
the whole of the land, it is proper to make 
over the property to a receiver until the 
claims of the parties are fina'ly decided. 43 
P.L.R. 467. It is settled law that section 
144, C.P. Code, does not apply on'y when 
execution has been • taken out, but applies 
also when property has passed in consequence 
of the decree which has been reversed. The 
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section will not apply if it can be found as 
a question of fact that the change of posi- 
tion does not result from the decree which 
is set aside. When property is being held 
by a receiver until one of the rival claimants 
succeeds in establishing his title and the pro- 
perty is then made over to one of the par- 
ties who lias obtained a decree to this ffect, 
tics who has obtained a decree to this effect, 
garded as anything but the direct conse- 
quence of the decree, whether the decree is 
one for possession or not. 43 P.L.R. 467. 

Limitation— Conflict of Rulings. — See 
1936 M.W'.N. 1119=44 LAV. 798=71 M. 
L.J. 795. An app ication for restitution 
under section 144, not being an application 
for execution. Art. 181 of the Limitation 
Act applies. 8 Bur.L.T. 165=30 I.C. 680; 
3 Pat. 371 (F.B. ) . See also 44 C.W.N. 438 
i=7l C.L.J. 127 (Limitation for resti- 
tution in consequence of order of 
Privy Council). Where on receipt of an order 
from the High Court staying all proceedings 
with reference to an application for restitu- 
tion, the lower Court merely directed that 
it should be filed for the present in the record 
room, it is merely an administrative order 
and not a judicial one. It is in no sense 
a final disposal of the case. An application 
under S. 1 14 is a miscellaneous case and 
once initiated that miscellaneous case does 
not give rise to any application of the Limi- 
tation Act during the course of its disposal. 
As long as that remains pending, there is no 
question of the application of the Limitation 
Act to its proceeding. Attention of the 
Court that orders may be passed on the 
pending application, is all that is necessary 
and for that there can be no limitation. 177 
I.C. 693= A . I. R. 1938 All. 552. The 
time is to be computed from the date 
of the final decree in favour of the 
party, t.e., the date of the decree of the 
Court of first appeal or ihc second appea' 
as the case may be. Right to apply for as- 
certainment of mesne profits docs not accrue 
until after delivery of possession to the suc- 
cessful party. 7 P. 794=10 P.L.T. 49= 
1928 P. 598. W hen a person who was dis- 
possessed in execution of a decree subse- 
quently sues for a declaration and obtains a 
decree in his favour, his right to recover 
me<mc profits accrues on the day of his 
wrongful dispossession, i.e., the decree in 
his suit (or appeal from it as the case may 
be) which dec'ares him entitled to possession, 
and it ceases on the day lie recovers posses- 
sion in pursuance of the decree. Because lie 
is entitled to mesne profits up to the date of 
recovery of possession, it docs not follow 
that his right to mesne profits arises on his 
taking possession. An application fi'cd by 
such a person more than three years after 
the date of the final decre< is therefore bar- 
red under Art. 181 of the Limitation Act. 
17 N.L.J. 281. See also 144 I.C. 150=1933 
C. 422. Limitation for application for restitu- 
tion. 19 A. L.J. 549=63 T.C. 184; 21 C. 
W.N. 564 (dependent judgment). As to 


limitation in the case of an application for 
refund of purchase-money by the purchaser, 
see 1931 M.YV.N. 1006. An application for 
restitution under section 14- 1 is one for exe- 
cution of decree of the Appellate Court and 
is thus governed by Art. 182, Limitation Act. 
45 B. 1137=23 Bom.L.R. 480. See also 41 
Bom.L.R. 1204; 13 I\ 411 = 148 I.C. 1180 
= 1934 P. 246 (F.B.); overruling 3 P. 
371; 11 R. 275=1933 R. 180; 22 Bom.L.R. 
403=44 B. 702; 2 P. 277=72 I.C. 912; 67 
PR. 1918; 33 M.L.J. 413=42 I.C. 530. 
Sec contra in 35 C.W.N. 1294. On this 
point see also 146 I.C. 462=14 P.L.T. 
609=1933 P. 498. 

Successive Applications.— Limitation- 
Starting point — Limitation Act, Art. 181. 47 
I.C. 47=3 P.L.L 367; 44 C.W.N. 438; 

1938 A. W. R. (B.R.) 113. also 

1931 O. 51 = 130 I.C. 78; 32 I.C. 46; 
1937 Mad. 173 = 0 937 ) 2 M. L. J. 108=45 
L. W. 522; 41 Bom. L. R. 1204 ; 35 
C. \Y. N. 1294. An application under 
section 144 is not an application for 
execution and i> governed for the 
purposes of 'imitation by Art. 181 of the 
Limitation Act ; and time runs from the date 
of the decree of the appellate Court when 
the first Court's order was “reversed" and the 
right to apply for restitution accrued. 1937 
R.I). 21. See also 1939 All. 66=1. L.R. 

1939 A. 103. 

Bar to Suit. — Section 144 exhausts the 
remedies which a litigant against whom a 
decree has been given, lias, when his pro- 
perty is sold under the decree and the decree 
is subsequently varied, to have restored to 
him the property sold in excess of what 
should have been sold. So no action lies to 
obtain restitution by getting the sales declar- 
ed void. He has no other right of action 
in cases where the sale is not void ab initio. 
134 I.C. 11 51*= 1931 M. 713. 5Vc also 158 
I.C. 908=1935 A. 873. Where restitution 
cannot be obtained by application under sec- 
tion 144 (1), there is no bar to the institu- 
tion of a suit. 44 A. 687=20 A. L.J. 636. 
See also 44 A. 283=20 A. L.J. 13; 101 LC. 
733. Where restitution tan be enforced m 
execution, no separate suit lies. 13 I.C. 1/* 
=22 M.L.J. 146. Consequently a suit for 
recovery of damages by a successful defen- 
dant against an unsuccessful p'nintiff for 
bringing a false suit which involved great 
injury to the defendant is maintainabc. 44 
A. 687=20 A. L.J. 636. Bar of suit— Resti- 
tution granted under inherent powers — Later 
suit for mesne profits — Bar. 58 C. 465 — 

134 I.C. 572=1931 C. 517. 

Procedure. — Application for restitution 
may be made in such manner as the nature 
of each case might require and need not 
follow in every case the procedure in • ’ 

r. 11. 45 I..W. 522=1937 M. 03-0937) 

2 M.L.J. 108. An app'ication on the Origi- 
nal Side of the High Court under section 
144 for restitution in execution proceedings 
made long after the suit has been determined 
and the rights of the parties fully settled by 
a final judgment is not an application in a 
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/ 2 n No suit shall be instituted for the purpose of obtaining any restitution 
*r relief which could be obtained by application under sub-section (i). 


NOTES. 

suit at a'l nor is the order made on it a 
judgment. It is not a final judgment, such 
a judgment having been already delivered , 
it cannot be said to be either preliminary or 
interlocutory judgment. It is merely an 
order and not a judgment under the Letters 
Patent and is not appea able. Even it the 
order be regarded as a decree, there would 
lx- no right of appeal, the matter being gov- 
erned by the Letters Patent and not by C.P. 
Code. A.I.R. 1938 Rang. 446. 

Couht-fee.— Restitution proceedings are 
not execution proceedings. They arc rms- 
cel'ancous proceedings in the nature ot suits, 
where large amounts claimed as damages 
might be invoked. A memorandum of ap- 
peal from an order refusing restitution must 
he stamped with ad valorem Court-fee under 
Sell. I, Art. 1 of the Court-Fees Act. Art. 

11 of Sch. II has no application to the case. 

65 C.L.J. 165=41 C.W.N. 157=1937 C. 
152. See also 1941 N.L.J. 459. An appeal 
against an order made on an application 
under section 144 ought to bear an ad valo- 
rem court-fee. 42 C.W.N. 152. Sec also 
1938 Rang.L.R. 635. 

Appeal. — An order passed under this sec- 
tion is a decree, see section 2, and an appeat 
lies against such order. .8 M.L.J. 276. But 
see 10 P.R. 1914 (order dismissing appli- 
cation for restitution is not appealab'e) . 20 

I.C. 203; 19 Pat.L.T. 111=1938 Pat. 447. 
See also 13 P. 108=146 I.C. 1045=1934 P. 
109. Restitution to purchaser on sale being 
dcc'arcd void. See 1938 Pat. 447=19 Pat. 
L.T. 111. An order under this section is 
a decree. As to the principle upon which the 
doctrine of restitution is based, sec 23 M. 
306 (310). Second appeal also lies. 86 I. 

C. 376=1925 C. 1074. Order of restitution as 
against assignee of decree-holder is one under 
(3. 21, R. 97 and as such not appea'ablc. 
1930 A. 415. See also 42 Bom.L.R. 367 
(Order under O. 21, r. 93) . Where the 
Court orders restitution under its inherent 
powers applying the principle of section 144, 
the order is not appea'ablc. 1930 N. 138. 
Where an application was made under sec- 
tion 144 and an order passed under section 
144 read with section 151, it is appealable 
even though it is subsequently held that sec- 
tion 144 had no hearing on the case and the 
application thereunder was incompetent. 140 
I.C. 482-1932 P. 317. See also 1939 O.W.N. 
765. Where property is sold in execution 
of the decree but in appeal the decree is 
modified so as to reduce the amount to a ’es- 
srr figure the judgment-debtor cannot, even 
though the purchaser be the decree-holder 
himself, recover the property sold on pay- 
ment of the decree amount, unless he shows 
that the prior sale was in substance and truth 
a consequence of the error in the original 
decree. (Case-law discussed.) 54 C.L.J. 
293; 32 P.L.R. 739. 


Second Appeal. — A second appeal from an 
order passed on an application for restitu- 
tion under section 144 relating to a rent 
decree, is not barred either by section 102, C. 
P.Code or bv section 153, B.T. Act. 43 
C.W.N. 859= A.I.R. 1939 Cal. 612. 

Sixtions 144 and 145. — Joint and several’ 
decree against two defendants— Appeal by 
both— Stay of execution— Deposit of decree 
amount by one — Amount drawn out by plain- 
tiff on execution of surety bond by sureties 
—Bond reciting that "if the defendants suc- 
ceeded in the appeal” they wou'd be liable 
for the amount— Construction — Appeal suc- 
cessful as regards one defendant ony. Held r 
(1) that the appellant was entitled to resti- 
tution of the money from the plaintiff; (2) 
that the surety bond must be construed as 
an undertaking by the ob igors to the obli- 
gees jointly, and that the liability of the sure- 
ties was conditioned upon the "defendants , 
t.e., both of them, succeeding in the appeal, 
and that as only one of the defendants had 
succeeded the appellant was not cn- 
tit’ed to restitution as against the sureties by 
enforcement of their bond against them, be- 
cause the sureties could not, upon the langu- 
age of the bond, be held to have undertaken 
a liahi ity except upon the condition that the 
appeal of both the defendants succeeded. 44 
L.W. 838= A.I.R. 1937 Mad. 229. 

Sections 144 and 151.— Where a decree 
has not been varied or reversed, a Court has 
no power to grant restitution under section 
144, or under its inherent powers under sec- 
tion 151. I.L.R. 1937 N. 153=1937 N. 
151. .SVc also 19 Pat.L.T. 111 = 1938 Pat. 
447; 1936 R.D. 563. Money paid by a 

defendant in a pauper suit as court-fees due 
to Government under an order of Court 
which is reversed on appeal is not money 
liable to be dealt with by way of restitution 
under section 14-4 and ihercforc no interest 
can be awarded on such amount under sec- 
tion 144. Section 151 will, however, apply 
to such a case; but that section being dis- 
cretionary the Court may refuse to award 
interest in view of the particular circum- 
stances of the case. 44 L.W. 873=1937 M. 
178=(1937) 1 M.L.J. 21. In a proceed- 
ing started under section 1 14, the Court he d 
that section 144 did not apply but granted 
relief under section i44 read with section 
151. Held, that the Court having decided 
the rights of the parties and in effect given 
a decree which was capable of execution, 
the order was appea'ablc though it was styled 
as falling under section 144 or section 151 or 
under both sections 144 and 151. No appli- 
cation in revision lay against such order. IV 
pit i T 118=1938 P.W.N. 31. Section 

144 ’ is confined to cases in which the decree 
of a trial Court has been varied or reversed 
by some superior Court or by reason of some 
order passed by a superior Court. In other 
cases the order for restitution would come 
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NOTES. 

under section 151, and is not appealable un- 
like an order under section 144. 19 Pat. 

L. T. 111 = 1938 Pat. 447. 

Section 145: Scope and Application of 
Section. — Section 145 must be read with 
section 128, Contract Act, which makes the 
liability of the surety co-extensive with that 
of the principal debtor. After judgment- 
debtor fails to pay decretal amount, decree- 
holder is entitled to proceed against surety 
as if he was his judgment-debtor. 1933 N. 
287. See also 1933 E. 913. A bond given 
to the Judge of a Court in pursuance of an 
order of the Court under G. 32, R. 6, must 
be enforced by a suit upon the bond. Such 
a bond is not enforceable by execution in the 
manner provided by secti >n 145. A suit is 
the proper means of enforcing it. 1936 M. 
W.N. 1127=44 L.W. f 21 = 1936 M. 953 
=71 M.L.J. 6 75. But see 165 I.C. 453=1936 

M. M.N. 443= 1936 M. 589. A decree against 

judgment-debtor can be executed against his 
surety who has, by means of a statement 
made before the Court, undertaken to satisfy 
the liabi ity of the judgment-debtor. It does 
not matter that the name of the surety is not 
mentioned in the decree. 164 I.C. 281=38 
P.L.K. 623=1936 L. 4o3. An application 
for execution of a decree against a surety 
under section 145 is an application for the 
enforcement of the bond as such, and even 
if it is occasioned by and mentions only the 
breach of one condition, execution can be 
ordered by the Court if, in the course of the 
proceedings arising out of that application, 
it appears that a breach of any one or other 
of the conditions has occurred. 30 S.L.R. 
177=1936 Sind 241. Section is not appli- 
cable to a suit by a surcty for recovery of 
money forfeited owing to non-appearance of 
party. Section is merely procedural and does 
not in any way define a surety's liability. 5 
R. 494=1927 R. 316. The “person” need not 
now have become liable as surety “before 
the passing of the decree", as was held in 
30 B. 506. The words “for the fulfi'ment 
of any condition” will supersede the ruling 
in 8 M.L.J. 199. As to extent of surety's 
liability, see 1925 L. 170; 91 I.C. 772 — 19Zd 
L. 552; 83 I.C. 870=1925. Sind 25 .See 
also 150 I.C. 750=1934 L. 401. A surety 
under O. 21, R. 40 (3) for production of 
the ludjrmcnt-debtor cannot he rendered lia- 
ble under* section 145 lor the debt due. IK 
R.D. 243=15 L.R. 285 (Rev.); 84 I.C. 

998=1925 R • 135=2 R. 567 (Surety not to 

be made liab’c simply because judgment- 
debtor was produced somewhat late); 89 I. 
C. 342=19 S.L.R. 390 (Section not applica- 
ble to surcty under Guardian and Wards 
' Act) . Section is applicable even to a person 
who is sructy for himself. 131 I.C. 500 
= 1931 R. 65. Section applies only where 


surety has rendered himself personally liable 
for the decretal amount and such liability 
can only he enforced against him to the ex- 
tent to which he has become personally lia- 
ble. 29 I.C. 149=19 C. W.N. 961. See also 
57 M. 688=1934 M. 186=66 M.L.J. 248; 
22 C.W.N. 919; 19 C.YV.N. 178; 17 C. 
L.J. 267 (F.1L). Section prescribes a 

summary remedy in execution for the reali- 
sation of the security i.i execution to the 
extent to which the surety has made himself 
personally liab’c . 34 I.C. 407= (1916) 2 M. 

W.N. 2*73; 21 I.C. 612. But see 1932 A. 
L.J. 1060. Where immovable property is 
given by a judgment-debtor as security for 
the due performance of decree the property 
can be rea’ised by decree-holder in execution 
anil no separate suit is either necessary or 
maintainable . 34 M.L.j. 84=41 M. 327; 7 

R . 352= 1929 R . 126; 8 B. 801 . Per Division 


Bench . — Where security bond creating per- 
sonal liability and hypothecation of property 
is executed by surety to the executing Court 
under O. 41, Rr. 5 and 6, dccrcc-ho'der can 
move executing Court to enforce the bond 
as against surety. 15 L. 282=149 I.C. 300 
= 1934 I.. 138 (F.B.). Sec also 165 I.C. 
453=1936 M. 589. But see 1934 O. 139; 
!<6 M.L.J. 540, infra. Where sureties gave 
a security bond under O. 45, R. 7 undertak- 
ing personal liability and a'so charged the 
property as further security, it is only the 
pcrsonali liability and not the liability of 
hypothecated property winch can be enforced 
under section 145, because the words “in the 
manner herein provided for the exe- 
cution of decrees” refer to execution in O. 
21 and not to cases of sa'es of mortgaged 

property. (39 A. 225, Ref.) 11 O.W. 

N. 376=148 I.C. 864= 1 934 O. 139. On an 
application to enforce a security bond exe- 
cuted by certain sureties hypothecating im- 
movable properties in respect of a certain 
imount drawn by the next friend of the 
minor plaintiffs on their hHia’f. Held, that 
(i) section 145 was not applicable, as the 
sureties had not made themselves persona l)' 
liable and the matter was not connected with 
the execution of a d-rcrec and was not a 
(lucstion between parties to the suit; (»») a* 
it was not executed in favour of any named 
person, it could not he assigned by Court 
and t lie onVy mode of enforcing it "as >y 
Court making an order in the suit u P on 
application to which the suictics arc part tc. 
and by directing sale of the properties 
the realisation of the amount duc,( 
such direction could, however, b * 
the extent of the liability of next i end nas 
determined in a separate suit . I • • 

=38 M.L.J. 302 (P.C.), App-157 M. 

— 19U M 262=66 M.L J. 540. OClorc 
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( b ) for the restitution of any property taken in execution of a decree, or 

(c) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or in any proceed- 
ings consequent thereon, 


NOTES. 

whom execution is sought has become liable 
as surety in Court. 71 T.C. 46. See also 
41 M. 40. S. 145 does not apply to pro- 
ceedings for the enforcement of surety bonds 
taken by the decree-holder outside the Court. 
The bond has to be enforced by suit. 8 L. 
W. 507=48 I.C. 940. A condition prece- 
dent in a surety bond that the debtor should 
be produced if he fai'ed ro appear after no- 
tice is a benefit which the surety may waive. 
34 I.C. 407= (1916) 2 M.W.N. 273 Lia- 
bility of a judgment-debtor’s surety should 
not ordinarily be enforced in execution against 
any property which he might have mortgaged 
under the surety bond without a suit for the 
purpose. 39 A. 225. Though surety bond 
does not specifical'y say that the decree 
should be executed against the surety, exe- 
cution can be taken against him, if he ren- 
dered himself personally liable. 1930 L. 
185. See also 38 A. 327; 54 C. 1. But see 
1029 L. 393. See also I.L.R. (1937) 2 CaL 
698 ( Procedure for enforcement of surety 
bond). Court has a discretion to refuse 
execution against the surety. 23 Bom.L.R. 
1263=46 B. 702. Decretal amount due from 
the principal debtor and costs of an appli- 
cation against the surety himse'if may both 
be included in one tabular statement in the 
execution against the surety. 59 C. 1450= 
139 I.C. 815=36 C.W.N. 749=1932 C. 
858. 

M f - a .nino of terms. — T he expression “any 
decree is wide enough to cover a decree 
that has already been passed as well as a 
decree that may be passed after the person 
concerned has become liable as surctv. 
1935 L. 189. 

Inherent powers of Court.— Although the 
case may not fall under S. 145 Court has 
not inherent power to enforce the bond 
without, recourse to a suit, the proper proce- 
dure being to get an order from Court, after 
notice to the sureties, that the bond is for- 
feited and then to proceed to execute that 
order. (42 A. 158 and 51 M.L.f. 239, 
relied on.) 145 I.C. 1004=1933 M. 722= 
o.S M.L.J. 507. Sec also 57 M. 688—193-1 

56 M ‘ 939 =1933 

i M u^ 7T7 5 a M tV- 342 ; 166 I C - 670=44 
L.W. 717=A. I.R. 1936 M. 990. 

Construction of surety bond. —The rule 
that a security bond must be strictly con- 
structed according to its own terms is cer- 
tainly true where there is no ambiguity in 

. ■ . n — ^ is a contradic- 

tion in terms, S. 95, Evidence Act, allows 
a reference to antecedent circumstances. 

J hus where there is any doubt about the 
true construction of the security bond the 
bond must be considered in the light of the 
order directing security to be giv»_n M 

C. 890=150 I.C. 985 (2)=193?C. 5W 

c. c. M.— 89 


Surety bond must be construed strictly. 
Surety cannot be held liable except to the 
extent to which he is clearly bound. 52 B. 
72=30 Bom.L.R. 12=1928 B. 42. As to 
true construction of a surety bond, see 136 
I.C. 629=36 C.W.N. 701=63 M.L.J. 85 
(P.C.). Ex parte decree, setting aside of. 
44 B. 34=21 Bom.L.R. 861. The expres- 
sion “any decree” is wide enough to cover 
a decree that has already been passed as well 
as a decree that may be passed after the 
person concerned has become liable as surety 
159 I.C. 410=37 P.L.R. 372=1935 L. 
189. See also 44 L.W. 838=1937 M. 229. 

Extent and nature of liability. — Where 
property is given in security for due per- 
formance of decree in particular amount the 
effect of subsequent transfer of the property 
is that the decree-holder can enforce the 
security bond only to the extent of the 
amount secured thereunder by the sale of 
the property specified therein, and any sale 
for more than the amount specified in the 
bond will be without jurisdiction in the 
absence of the transferee and will not bind 
nun, and such a sale can be set aside on the 
alienee depositing the amount due under the 

bond. 165 I.C. 453=1936 M.W.N. 443= 
1936 M. 589. Where, by the terms of a 
security bond, the surety undertook to be 
liable if the debtor "failed to pay”, the words 
mean only voluntary non-payment by the 
debtor . Creditor is not bound to use 
coercive process by arrest or attachment 
against the judgment-debtor before proceed- 
ing against the surety. 1933 N. 287. Lia- 
bility of the surety cannot be determined 
imtil the time for execution has arrived. 
Death of defendant for whom the opponent 
stood as surety does not discharge him. 19 
Bom L.R. 112=41 B. 402. Nor does his 
liability cease if the suit was at one time 
dismissed tor default and then restored. 59 
. 1 -~*0 — 1 39 I.C. 815. Surety for decre- 
tal amount can be made liable for amount 
enhanced on appeal. 1935 L. 21=156 I.C. 

, * A surety bond for performance of a 
decree or for restitution in case the decree 
is reversed is enforceable by a regular suit 
and the obligee need not enforce the bond 

So 3 ?J°S» ccd , , ? g ,n exe cution. 13 Bom.L.R. 

, 9—36 B. 42. Forfeiture of security is to 
be applied in satisfaction of the decree. 59 
• C. 778_25 C.W.N. 36. Previous notice 
o surety is essential before attachment of 
nsproperty .See 2 R. 567=89 I.C. 998= 

ow t R \ 13 r 5 n : , 1929 L * 205=127 I.C. 226; 
1938 Lah. 593. But sex also 1925 O. 152. 
Aotice under section and warrant of arrest 
* )c * SSUC( I simultaneously. 99 I. 

C. 518 (2 )= 1927 L. 131. Where sureties 
agreed to produce the judgment-debtor but 
did not produce without further notice they 
can be made liable on their bonds for their 
failure. 75 I.C. 830=1924 M. 241; 1925 O. 
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the decree or order may be executed against him, to the extent to which he has 
rendered himself personally liable, in the manner herein provided for the execution 
of decrees, and such person shall, for the purposes of appeal, be deemed a party 
within the meaning of section 47 : 

Provided that such notice as the Court in each case thinks sufficient has been 
given to the surety. 


NOTES. 

152. The liability of a surety for a debt 
ceases to exist when his principal’s debt is 
extinguished by an act which causes the 
merger of the estate of the debtor and the 
creditor. 44 M.L.J. 171=1923 M. 340. 
The mere fact that he deposited the amount 
in Court does not exclude the personal lia- 
bility which attaches to every surety. 136 
I.C. 318=1932 M. 188. Decree-holder exe- 
cuting decree contrary to terms of agree- 
ment with surety — Surety is discharged. 
119 I.C. 485=1929 L. 7 70. See also 1932 
P. 313, where it was held that the surety 
was discharged by reason of compromise 
of the dispute. But see contra in 128 I.C. 
903=1931 B. 55; 56 M. 625=1933 M 309=66 
M.L.J. 386 (Effect of compromise on 
the liability of surety is a question of fact 
in each case). See 1935 N. 258. Surety 
for performance of decree — Private arrange- 
ment between the decree-holder and judg- 
ment-debtor granting extension of time 
Court may refuse to enforce the liability of 
the surety . 1930 L. 896. Where a judg- 

ment-debtor was, without the consent of the 
surety, given time after time to pay the 
decretal amount, the surety cannot he held 
liable for the decretal amount on the failure 
of the judgment-debtor to appear on a parti- 
cular hearing. 41 P.L.R. 282=A.I.R. 1939 
Lab. 368. There is nothing in S. 145 or 
in any other section to prevent the decree- 
holder from proceeding against a surety by 
reason of the dismissal of his execution ap- 
plication against the judgment-debtor, in 
respect of a liability incurred by the surety 
before the dismissal of the execution appli- 
cation. Such dismissal has no retrospective 
effect so as to excuse the surety from any 
liability incurred before the dismissal. I. 
L.R. (1939) Kar. 401 = A. I. R. 1939 
Sind 270. Surety — Discharge of — Execution 
barred against principal judgment-debtor — 
Effect of. See 10 C.W.N. 465. A third 
party who has given security for the perfor- 
mance of a decree cannot apply to the exe- 
cuting Court to cancel the bond on the 
ground that it was obtained by fraud. His 
remedy is only by way of suit . 43 M. 325= 

38 M.L.J. 65. See also 34 I.C. 247=10 
Bur.L.T. 15; 28 Pun j. L.R. 525. Where 
a person has become surety for release of 
a judgment-debtor arrested in execution of 
decree and the bond is filed in Court, it must 
be regarded as a matter of record in the 
Court as much as if it had been executed to 
the Court itself. The bond is consequently 
enforceable against the security in execution 
proceedings. 53 I.C. 673=10 L.W. 172. 
Under S. 145, a decree-holder cannot exe- 
cute a decree against a surety under O. 21, 


R. 43 as amended by High Court in respect 
of property entrusted to him. The proper 
mode of enforcing such a bond is by assign- 
ing it in favour of the decree-holder. 52 
I.C. 410=9 L.W. 476. See also 12 L.W. 
329=39 M.L.J. 472. A surety is one who 
takes upon himself, and guarantees the per- 
formance of an obligation which rests pri- 
marily upon another. His obligation is an 
accessory one. S. 145 has no application 
unless the person sought to be proceeded 
against has taken upon himself the liability 
of another. It need not he the liability of 
either the judgment-debtor or the decree- 
holder but it may he the liability of an 
officer of the Court charged with the con- 
duct of the execution proceedings. It is 
however essential that he should have under- 
taken to discharge another’s obligations. 
1939 Cal. 316=182 I.C. 865. Where after 
attachment the goods arc delivered to a 
custodian in pursuance of an order of Court 
for safe custody on his executing bond 
undertaking to produce the goods in Court 
when required or to deliver them to judg- 
ment-debtor if so ordered and hinds himself 
to pay compensation on his failure to dis- 
charge the liability under the bond, such 
custodian is liable to pay compensation if 
without the orders of Court lie delivers the 
goods of others although he bona fide be- 
lieved such others to he entitled to the goods 
as their claims to such goods had been allow- 
ed in execution proceedings. 182 I.C. 865= 
A.I.R. 1939 Cal. 316. Court is not com- 
petent to pay the surety’s money to the 
judgment-creditor, without finding that the 
conditions of the bond were not complied 
with and without issuing notice to the surety 
to show cause against the order. 30 I.C. 
517. The law requires one notice to he 
served on the surety under S. 145, and if 
such a notice has been served, other execu- 
tion proceedings are maintainable against the 
suretv without fresh service of such a 
notice. 40 C.W.N. 165. A mere record 
in the order-sheet of the Court that a notice 
has been served on a particular person ma> 
not he evidence of service of such notice. 
But when tlie order in the order-sheet re- 
cords tliat the party served has appeared m 
Court, the order is proof of his appcaranc< . 
and the effect of the order is conclusive ot 
the fact that the person has in fact been 
served with a notice. 40 C.W.N. 465. No 
order attaching the personal property ot a 
sapurdar can be passed under - . ■ 1 ^ 

notice has been given to himl 32 I.L.'Jv. • 
also 1931 M. 828 ; 158 I.C. 373=1935 L. 
145. A sapurdar who has given an under 

taking to produce the goods wh 
by Court is a surety and bee >mcs habic 
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under S. 145. 1931 A. 567=154 l.C. 836 

(F.B. ) . See also 1935 A.L.J. 1000= 
1935 A. 768. The sapurdars are not 
relieved of their responsibility about 
the property entrusted to their care by 
the Court when the attachment ceases 
nor have they authority to hand over 
the goods to the judgment-debtor at the re- 
quest of the decree-holder. The ^apurdars 
take the goods from the agent ot the Court 
subject to certain conditions to wit that 
they shall produce the goods whenever the 
Court orders them to do so or pay its 
equivalent value to the Court. It follows 
from the contract itself that they cannot 
deal with the property without first obtain- 
ing the direction of the Court. 189 T.C. 
810= A. I. R. 1940 Pesh. 29. Where a decree 
in a suit in which the property is attached 
and entrusted to a sapurdar prior to decree, 
is wholly satisfied and the property is re- 
turned to the judgment-debtor, the sapurdar 
car.not be made liable for its return on the 
application of persons not parties to the suit 
anc' in respect of attachment in a different 
suit, Courts can act in the interests of the 
parties or suitors in particular casts. 1941 
N.L.J. 514. A sapurdar cannot exonerate 
himself from the liability imposed on him 
on the ground that he in good faith handed 
over the properties which had been given 
under his charge to a third person. It is 
his duty to obtain the instructions of the 
Court before handing them over. 1936 A. 
555=1936 A.L.J. 736. See also 1935 
A.L.J. 335=1935 A. 373. There must be 
notice to the surety of some kind before his 
property can be attached in execution of the 
decree, attachment of the surety's property 
without notice being ultra litres. It is im- 
material however whether such notice is 
given by the Court which passed the decree 
or the Court to which it is sent for exe- 
cution. 1938 Lah. 593. Notice may be 
given either by Court which passes the 
decree or by Court to which the decree is 
sent for execution. 29 B. 29 (34); 26 C. 
224; 12 B. 76; 19 B. 578; 15 M. 203; 3 A. 
806. But see 8 P. 801. S. 145 deals with 
procedure and not with the extent of the 
surety's liability. When there is a refusal 
to enforce liability interested parties other 
than the sureties may appear. 26 l.C. 76 
= 1914 M.W.N. 714. Security given by a 
depositary for safe custody of live-stock 
attached under O. 21, r. 43 cannot be en- 
forced in execution by summary process. 47 
T.C. 956=16 N.L.R. 178. See also 28 
Punj.L.R. 525; 156 l.C. 745=1935 A.L.J. 

274=1935 A. 373. Extent of liability 

Decree-holder not confined to properties 
given as security for stay of execution. 3 
ILL. J. 176=43 l.C. 454.- A property 
mortgaged by a surety under this section 
cannot be sold as mortgaged property. 38 
l.C. 130. See also 2 P.L.J. 197=39 l.C. 
648. Surety for production of judgment- 

debtor — Imprisonment of judgment-debtor 

Failure to produce — Surety is liable. 19 A. 


L.J. 968=44 A. 174. But sec 1 Bur.L.T. 
236 ; 41 C. 50. Under S. 145 a surety for 
a Receiver can be asked to pay the sum 
which he has bound himself to pay. 59 I. 
C. 844=13 Bur.L.T. 91. Mistake in Re- 
ceiver’s accounts — Surety’s liability. 6 Bur. 
L.J. 15. A person who has executed a 
bond under S. 55 (4) is a party to a suit 
within the meaning of S. 47. 34 l.C. 247 
= 10 Bur.L.T. 15. But see also 43 M. 325; 
20 S.L.R. 362; 134 l.C. 718=1931 B. 444. 
A decree-holder is not bound to give the 
principal judgment-debtor an opportunity of 
paying before taking proceedings against the 
surety. 20 l.C. 540=7 S.L.R. 19; 1929 L. 
205=117 T.C. 226. But sec contra 102 T.C. 
710 (1). Judgment-debtor’s property at- 

tached — Price of property entered in supurd- 
nama (surety bond) is not conclusive of the 
value of the property — If the property is 
lost judgment-dehtor is not bound to recover 
the price entered in the supurdnama only. 
1929 L. 386. The defendant who was put 
in charge of attached property misappro- 
priated it. The plaintiff thereupon sued on 
the ground that he was a decree-holder and 
had suffered loss by the defendant’s con- 
duct. Held, that S. 145, C.P. Code, was a 
bar to the suit. Held also, that the nlaintiff 
ought to have taken action against the de- 
fendant in execution of his decree. 27 A 
L.J. 80=113 l.C. 751 = 1929 A. 266 (2). 

Duration of Surety's Liability. — The 
sureties executed a bond by which they gave 
security to the extent of Rs. 550 for mesne 
profits. Tt provided as follows: — ‘If in ac- 


cordance therewith decree is passed in this 
suit in favour of the plaintiffs and the de- 
fendants have to pay mesne profits for the 
current year, the defendants shall pay that 
amount.” Suit was dismissed by trial 
( ourt, hut decreed on appeal. On appli- 
cation to execute the bond, held, that the 
bond became vacated on suit being dismissed 
by trial Court. (47 M.L.J. 523 and 5 R. 

x?n' Fo,, .-\ 145 T C - 285=38 LAV. 254. 
Where judgment-debtor under arrest was 
released on his furnishing security for ap- 
pearancc if his objection under S. 47 of the 
Code was dismissed and later on after the- 
dismissal of the said petition he appeared in 
Court and paid the decretal dues in instal- 
ments and the decree-holder proceeded 
against surety for the balance, held, that 
... ... • Contract Act, applied and that the 
liability of the surety ceased after judg- 
ment-debjor surrendered to the Court on 
the dismissal of his application. 143 l.C. 
222=56 C.L.J. 586=1933 C. 337. 5Vr also 
193a L. 145. Where judgment-debtor is 
released on surety furnishing security for 
his appearance, but owing to the default of 
decrce-holcjcr to appear on due date, the 
execution petition is dismissed and surety 
is also discharged, the liability of surety is 
not automatically revived by the mere resto- 
ration of the execution petition. 1934 L. 
249. If a creditor agrees to discharge the 
principal debtor but reserves his rights 
against surety, the agreement though enter- 
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ed into behind the back of surety only 
operates as a covenant not to sue between 
the creditor and the debtor and does not 
operate to discharge surety, because surety’s 
right of recourse against the debtor is not 
extinguished. 56 M. 625=1933 M. 309=64 
M.L.J. 386. The effect of a compromise 
on the liability of surety is a question of 
fact in each case. Where surety under- 
took liability for the restoration of the pro- 
perty and payment of mesne profits in case 
the decree of trial Court was reversed on 
appeal and his liability was not in terms ex- 
eluded in case of a compromise, the surety 
is bound by terms of a compromise between 
the parties although entered into without his 
knowledge. Rut if the compromise provides 
for postponed payment or for the amount 
being paid for instalments the surety is dis- 
charged from his obligations. 56 M. 625 
= 1933 M. 309= 64 M.L.J. 386. Where a 
suit under O. 21, R. 63 is compromised and 
the plaintiff defaults in making the payment 
undertaken by him, it is certainly open to 
the decree-holder to take out execution 
against such a plaintiff also; for his position 
is that of a surety who by virtue of the com- 
promise became liable for the payment of 
the decree amount. 1939 A.L.J. 801 = A. 
I.R. 1939 All. 517. 

Letters to decree- holder undertaking 

TO DISCHARGF DEBT — ENFORCE A RII.ITY IN EXE- 
CUTION. — It is not essential for the purpose 
of executing a decree against a surety under 
S. 145 (a), that a contract of suretyship 
should be in the form of a bond executed in 
favour of the Court. A letter addressed 
to the decree-holder undertaking to dis- 
charge the decree-debt is sufficient for the 
purpose, and the surety who so renders 
himself personally liable may be proceeded 
against under S. 145 (a). 58 M. 777= 

1935 M. 209=41 L.W. 144=68 M.L.J. 136. 

Miscellaneous.— Extent of surety’s liabi- 
lity — Mode of enforcement — Decree holder 
asked to furnish security— Mesne profits. 
42 A. 158=46 I. A. 228 (P.C.). Ser also 
145 I.C. 285=38 L.W. 254; 30 Bom.L.R. 
19. Where the judgment-debtor was not 
told specially to be in attendance on a parti- 
cular day on which he was absent, but his 
counsel who could have done all that was 
required was present, there is no default 
which renders the surety liable to pay the 
decretal amount. If his personal attendance 
is necessary on that day, the surety should 
be given notice to produce him. 41 P.L. 
R. 282= A. I.R. 1939 Lah. 368. The 
assignec-decrec-holder can proceed in exe- 
cution against the surety. It is not neces- 
sary for him to get assignment of the suretv 
bond and institute suit. (1928 M.W.N 
681, Ref.) 1932 M.W.N. 1296. Forfeiture 
of bond — Personal attendance of party — 
Service of summons. 36 I.C. 73. Where 
security offered is found to be insufficient! 
opportunity should be given to furnish add.- 
tional or better security. 1930 A. 87. 


though 
suretv. 
for a 
father 


Surety having once acquiesced by appearing 
and asking for time to settle with decree- 
holder when proceedings were started against 
J •"« catinot afterwards dispute his liability. 
1930 L 80. Surety for appearance of judg- 
ment-debtor— Extent of liability. 56 C.L 
J. .*>86—1933 C. 337. Surety for produc- 
tion of movables of judgment-debtor— Exe- 
cution against— Procedure. 1933 M.W N 
185. See also 1937 R.D. 518. S. 145 per- 
mits the execution of a decree (passed 
against a stranger) against the surety as 
it were a decree passed against the 
It may be that lie is a party only 
limited purpose. Hence where a 
has become liable as surety for a 
decree passed against a stranger, the interest 
ot surety sons can be taken in execution of 
the decree. The fact that the decree-holder 
has power to sue the surety instead of taking 
recourse to execution under S. 145 docs not 
preclude the decree-holder seeking a shorter 
and less expensive remedv of execution 
under S. 145. 173 I.C. 950=A.I.R. 1938 

Nag. 148. 

Appeal. — Even under the old Act, the 
surety had a right to appeal. 12 R. 71. 
.SYe also 56 M. 909=65 M.L.J. 407; 57 M. 
803—66 M.L.J. 540. Where animals which 
were attached in execution of a decree were 
entrusted to the defendants as supurdars 
who did not produce them for sale before 
the amin when required to do so, S. 145 
does not prevent dccrcc-holdcr from bring- 
ing suit against the defendants for the value 
of the animals. 1935 A.L.J. 335; surety 
cannot bv application be discharged of his 
bail bond and that an order refusing dis- 
charge cannot be appealed against. 1929 L. 
435. Rut .rce 56 M. 909=65 M.L.J. 407. S. 
145 provides that any person who has become 
liable as surety and against whom a decree 
may be executed shall be deemed for the 
purposes of appeal to be a party within the 
meaning of S. 47. Therefore a surety has 
a right of appeal against an order, directing 
execution against him. 152 I.C. 693=35 
P.L.R. 466=1934 L. 538. See also 1931 
L. 503. Where after notice to the surety 
for the judgment-debtor the creditor applied 
to the Court for an order under S. 55 (4) 
for realisation of the security and the Court, 
after hearing the surety, passed an order 
under S. 55 (4), the order is appealable. 
135 I.C. 812=1932 B. 77. 

Revision. — An order under S. 145 passed 
by a Sub-Judge is open to revision bv the 
High Court although an appeal lies to the 
District Court from such order and a fur- 
ther appeal from the order of the District 
Court lies to the High Court. 11 R. 134= 
14>1 I.C. 163=1933 R. 64. 

Right ok Suit. — Suit by surety to cancel 
security on ground of fraud. See 26 Punj. 
L.R. 561 = 1925 L. 618. See also 55 A. 346 
= 142 I.C. 510=1933 A. 269 (F.B.). 

Surety’s property attached and sold in exe- 
cution — Separate suit to set aside the sale, 
if lies. 51 A. 346=112 I.C. 534. S. 145 
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146 . Save as otherwise provided by this Code or by any lawthc time for 

Proceedings by or against j n force, where any proceeding may be taken 

representatives. or application made by or against any person, then the 

/V 1 . a . & A ^ - - _ . ® A 1 • i _ - or the application mav be 

made by or against any person claiming under him. 


NOTES. 

simply enables a party for whose benefit secu- 
rity has been given to enforce the surety 
bond against the surety’ by way of execu- 
tion to the extent to which the surety has 
rendered himself personally liable, and no 
more. If an order for or in the course of 
execution is made against a surety who is 
within the ambit of S. 145, he is at liberty 
to appeal against that order as though he 
were a party to the suit within the meaning 
of S. 47 ; but in other respects he is not 
deemed to be a party within S. 47. Hence 
S. 145 does not bar a regular suit against 
surety. I.L.R. (1939) Lah. 470= A. I. R. 

1939 Lah. 175. 

Limitation for Execution against 
Surety. — See 1932 M.W.N. 1296. When 
an attachment before judgment in the mov- 
ables of the debtor was made, the surety 
executed a bond to produce the items at- 
tached whenever called upon by the Court 
and to be bound bv such orders as may be 
passed by the Court. It was dated 7—11— 
1921. A decree was passed on 7—9—1922. 
An application for execution was filed by 
assignee decree-holder on 7—11—1925. Held, 
l * 1C a Ppkcation was barred under Art. 

. } . at Art. 65 was not applicable; that 
limitation on the bond began to run from 
the date of the decree itself and that the 
application was barred. 142 I.C 363—37 
L. W. 127=1933 M. 219. 

Practice and Procedure.— S. 145 does 
not lay down that the notice of attachment 
should be in writing. All that is necessary 
under the law is that before the attachment 
actually takes place, the surety should have 
notice of the order directing attachment, the 
object being that he may be able to raise 
objections, if any, to the validity of the 
order. If the objection of want of notice is 
not raised before the executing Court it 
must no taken to have been waived. AIR 
1937 Lah. 772. Where a person has exe- 
cuted a bond as surety for a receiver and 
has become liable under the bond, the order 
of the Court to pay up the amount due on 
the bond falls within the scope of S 145 
and can be enforced by procedure prescrib- 
ed in that section. 189 I.C. 177=A I R 

1940 Rang. 151. Where the movables of a 
judgment-debtor are attached and a surety 
bond is executed for the production of the 
articles though a separate suit to enforce 
the bond is not necessary, action on the bond 
does not fall under S. 145. The proper 
procedure for enforcing the bond is to 
move the Court to make an order calling 
upon the surety to produce the articles or 
the money for which he has rendered him- 
i , ia j - Without such an order under 
the bond, a petition for the arrest of the 


surety is premature. 142 I.C. 581=1933 M. 
342 (1). An order passed on an appli- 
cation by a next friend to draw out the 
money paid into Court by judgment-debtor 
and to have it invested in Government Pro- 
missory Notes is one made in “a proceeding 
consequent to a suit” and where a third 
part)’ has bound himself as surety for the 
amount so withdrawn by the next friend, an 
order for execution can, under S. 145 ’ be 
made against the surety. (41 M. 40, Dist.) 
56 M. 687=1933 M. 678=65 M.L.f. 142 
(h.13.). The assignee decree-holder can 
proceed in execution against the surety. It 
is not necessary for him to get an assign- 
ment of the surety bond and institute a suit. 

-?oum'^o N ' 6R1 * Rcf ) 142 TC. 363 

Skcs. 145 and 147. — The right to enforce 
Q • j - bond in execution is conferred bv 

145. The surety must be regarded as a 
party to the suit as well as to the decree 
by reading Ss. 145 and 147 together, and the 
same consideration which apply to the iudg- 
ment-dehtor should also apply to him a* 
wdl in matters of execution. 1940 N I [ 
244. 

p Sk, MS and O. 38. R. 5.-Ordcr 38, 
Kuie 5 no doubt contemplates security for 
tin- production in Court of property sought 
to be attached before judgment or its value 
at a future time when called upon and the 
amount of the security demanded should 
ordinarily be commensurate with the value 
of the property sought to be attached, and 
not the decretal amount. Put the object of 
he legislature for providing for attachments 
before judgment was to secure the prospec- 
tive decree-holder in matter of realisation 
oi the money that might be eventually found 
b) the Court to be due to him. Where. 

• herefore, a Court makes a demand for and 

f ec “ r,ty f< ? r , the prospective decretal 
amount, at most it is only an irregular man- 
ncr of the exercise of its jurisdiction. But 
the surety who has executed the surety bond 
I? , at cannot raise the objection to 

the bond in the course of execution proceed- 
ings started against him under the provi- 
sions of S. 145. 40 C.W.N. 657=1936 C. 

Sec. 146. — Under S. 146 transferee from 
an auction-purchaser is entitled to delivery 
of possession 40 A. 216=42 I.C. 936. 
See also 84 I.C. 665=1924 M. 470. Exccu- 
In f? Court cannot go behind the decree and 
v invoking S. 146, it cannot change a 
ecrcc passed against R into a decree against 

i i jCP r c sent atives. For purposes of 
rateable distribution the executing Court 
™ st * ak e the decrees as they are. 159 I.C 
575=40 C.W.N. 26=1935 C. 738 (S. 146 

if enlarges scope of S. 73, see ibid.). LegaL 
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147. In all suits to which any person under disability is a party, any consent 

or agreement, as to any proceeding shall, if given or 
Consent or agreement by ma de with the express leave of the Court by the 

next triend or guardian for the suit, have the same 
force and effect as if such person, were under no disability and had given such 
•consent or made such agreement. 

148. Where any period is fixed or granted by the Court for the doing of any 

,, . . Act prescribed or allowed by this Code, the Court 

may, in its discretion, from time to time, enlarge such 
period, even though the period originally fixed or granted may have expired. 


NOTES. 

representative not actually brought on re- 
•cord can apply under O. 9. R. 13. 27 

O.C. 299= 85 I.C. 529=1925 O. 370. Re- 
presentative — Transferee of decrcc-lioldcr’s 
interest during pendency of suit. 17 I.C. 
512=1935 L. 119. Expression ‘claiming 
under’ is wide enough to cover cases of de- 
volution, etc., mentioned in O. 21, R. 10 
48 I.C. 840=41 M. 510. Execution appli- 
cation by one of several surviving coparce- 
ners though cannot he given effect to as 
being defective, is yet not altogether invalid 
51 B. 143=100 I.C. 619=1927 B. 123. S. 
146 is not intended to apply to a coparcener 
while the manager or karta in a joint Hindu 
family is alive so as to allow the coparcener 
to sue in his place. There is no devolution 
of interest in such a case as is contemplated 
by S. 146. 30 S.L.R. 467=1937 S. 94. 

S. 146 applies only when the person claim- 
ing to take or continue a proceeding can 
properly he regarded as claiming under the 
original party who brought the action or 
took the proceeding. Where pending a suit 
for ejectment by a lessor, a final partition 
is passed in another suit allotting the pro- 
perty, the subject of the ejectment suit to the 
son of the lessor, it cannot he said that the 
son gets the property by reason of any as- 
signment from his father and the son can- 
not be regarded as a person claiming under 
the lessor within the meaning of S. 146, so 
as to entitle him to come on record in an 
appeal against his father alone by the defend- 
ant in the ejectment suit from the decree 
therein. 52 L.W. 357=A.I.R. 1940 Mad 
876= ( 1940) 2 M.L.J. 349. On death of 
the decree-holder, his legal representatives 
can continue an execution petition filed by 
him when lie was alive. No fresh execu- 
tion petition bv them is necessary. 123 I. 
C. 303. See also 134 I.C. 720=1931 B. 
423; 1931 M.W.N. 1209. Where merits are 
on the side of appellant he can be allowed 
to appeal even though he is a transferee from 
a party after the decree. 40 I.C. 846=1917 
M.W.N. 306. A real owner can be allow- 
ed under S. 146 to file an appeal against 
the dismissal of a suit instituted by his be- 
namidar who has released his right in the 
property claimed in the suit by a deed which 
recites that the appellant is the real pur- 
chaser of the property. The Court has 
ample powers under S. 146 to permit the 
person in whose favour the plaintiff has re- 
leased his rights in the property to file an 


appeal. 50 L.W. 429=1940 Mad. 16= 
(1939) 2 M.L.J. 759. Assignee after de- 
cree and before appeal ought to he allowed 
to join in the appeal under this section. 38 
I.C. 511=20 O.C. 31. Nre also 53 L.W. 
283= (1941) 1 M.L.J. 469. A transferee 
to whom a future decree (and nothing else) 
has been expressly assigned can execute the 
decree subsequently passed. The transferee 
can apply for execution under S. 146, though 
not under O. 21, R. 16, which cannot apply 
to a case where there is no decree in exist- 
ence at the time of the assignment. O. 21, 
R. 16 docs not, however, prohibit an appli- 
cation by a transferee who obtains an assign- 
ment of a decree before it is actually passed. 
The rule is not at all inclusive in this mat- 
ter. 54 L.W. 429=(1941) 2 M.L.J. 631; 
1935 L. 119; 69 I.C. 959=3 P.L.T. 625. 
See on this section 12 M.L.J. 435; 29 C. 
33. Where on death of a pauper plaintiff 
pendente lilr his heir is brought on record 
and he is not himself a pauper, application 
may he made to have him dispaupered . 131 


I.C. 828=1931 M. 324. 

Simple mortc.ac.ee subsequent to suit — 
Ric.ht to continue suit — S. 146 is a gene- 
ral residuary provision. It cannot be in- 
voked in a case of devolution of interest 
which is expressly provided for by O. 22, 
R. 10 and an application to he impleaded as 
a party and continue the suit can only he 
allowed to the extent to which O. 22, R. 19 
allows and no more. A simple mortgagee 
subsequent to suit of the share of a partition 
suit cannot he allowed to be added as plain- 
tiff and continue suit after original plain- 
tiff has withdrawn the suit, under O. 22, 

R. 10 or under the residuary provisions of 

S. 146. He is not a person ‘claiming under 
a party; his is only a derivative interest. 
38 L.W. 280. See also (1940 ) 2 M. L. J. 

376. . 

Sec. 148. — [5>e also notes under S. 149.1 
Scope anii Application. — It is a general rule 
that where a party is required to do a thing 
under a decree and time limit is prescribe* 
for doing it, the Court which passed the de- 
cree has no jurisdiction to extend the time 
limit, but it is subject to the qualification 
that where the decree or order which fixe s 
the time is not intended to be final and the 
Court still retains control over the proceed 
ing, the Court may extend time : under b. 
148. Whether the Court still retains con^ 

trol over the proceeding or not n, “ s * ceding 
termined upon the nature of the proceed g 
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and the order passed therein. 21 Pat.L.T. 
«49=1940 Pat. 50. See also 1940 Mad. 934 
= (1940) 2 M.L.J. 427; 42 C.W.N. 449. 
Where a Court has granted time within which 
a payment must be made and has declared that 
in default of payment within the time specified 
the proceedings will stand dismissed, there 
is no power under S. 148, after the date on 
which the proceedings would stand dismis- 
sed to extend the time in which the payment 
was to be made. But when the application 
for extension is not made under S. 148 but 
under S. 151, invoking the inherent powers 
of the Court, and the mistake which led to 
the failure to pay was not a mere mistaking 
of the party but the mistake of the Court’s 
officer, the Court has inherent power to pre- 
vent the party from being damnified by the 
mistake of the Court’s own officer and can 
extend the time for the ends of justice. 
(1941) 1 M.L.J. 638. A trial Court has 
power to grant extension of time under S. 
148; the appellate Court is not the only Court 
which can pass an order extending time 
though the decree has been confirmed on ap- 
peal. 1935 R. 500. Section 148 does not 
authorise the Court to enlarge the period 
provided by O. 21, r. 58 for the payment 
of balance of purchase-money. 35 C.W.N. 
877. Under O. 21, r. 89 the money to get 
the sale set aside has got to be deposited 
within thirty days of date to sale. S. 148 
has no application because the period of 
days is not fixed or granted by Court ; it is 
fixed by the Code and cannot be extended 
under Limitation Act. 1933 R. 8. See 
also 1935 A.L.J. 995=1935 A. 873. Court 
cannot extend period originally fixed by a 
decree. But when application for extension 
is made before the decree. Court is bound 
to consider it, and exercise the jurisdiction 
conferred on it by S. 148 one way or the 
other. If it fails to consider an application 
through a mistake of its own, it has inherent 
jurisdiction to rectify its mistake, even 
though it means the re-opening of a decree. 
No party should be allowed to suffer be- 
cause of Court’s negligence. 30 N.L.R. 258 
= 149 I.C. 840=1934 N. 109. S. 148 does 
not apply to extension of time for deposit 
of printing charges under R. 13 of the Oudh 
Rules of Practice. 50 I.C. 789=22 O.C. 
13. See also 61 C.L.J. 512 (Extension of 
time for payment of costs made condition 
precedent to allowing amendment of 
plaint) ; 156 T. C. 207=1935 O. W. N. 706- 
1936 A.L.J. 566=1936 A. 477 (Conditional' 

order for setting aside ex parte decree 

Power to grant extension of time). Exten- 
sion of time for doing acts under mortgage 
or other decrees docs not fall within S. 148 
C. P. Code. 39 M. 876=29 M.L.J. 708.’ 
Se.e also 34 A. 388; 10 A.L.J. 520; 66 C L 
J. 275=1938 C. 13; 1 L.W. 882 ; 24 I.C. 825- 
2 Luck.'425=101 I.C. 258. If on an application 
by the judgment-debtor for setting aside a 
sale, an order is passed that if the decretal 
amount is deposited within a certain time 
the sale would be set aside and on failure 


to deposit that sum within the stipulated 
period, the application would stand dismis- 
sed, the Court ceases to have jurisdiction 
and has no power to grant the judgment- 
debtor an extension of time to put in the 
decretal amount, unless he files a properly 
constituted application for the review of the 
order. S. 148 can have no application in 
a case of this nature in which a final order 
has been passed in a judgment. The pro- 
visions of O. 20, R. 3 would applv. T.L. 
R. (1939) 1 Cal. 468=43 C.W.N. 417= 
A.I.R. 1939 Cal. 581. Time fixed by a 
decree, in a mortgage suit, cannot he ex- 
tended under S. 148. 28 I.C. 862=18 O. 
C. 58. When a certain point decided by 
lower appellate Court was not appealed 
against by the party aggrieved in time, but 
the same point was allowed to be raised in 
appeal admitted after time, High Court was 
deemed to have impliedlv extended time for 
appeal. 43 M. 550=47 T. A. 33=38 M.L. 
J. 444 (P.C.) (affirming 30 I.C. 286=29 
M.L.J. 110); 4 P. 190=1925 P. 299. 
When time granted for any matter to be 
done by a party is exceeded and there is an 
application by the party to excuse the delay 
and enlarge the time and Court acted upon 
the matter as though it was in time it should 
be considered that Court had enlarged the 
time. 34 T.C. 625=20 C.W.N. 615. But 
see also 1936 A. M.L.J. 110. Time fixed by 
decree of first Court — Confirmation on ap- 
peal — Time runs from date of appellate de- 
cree. 70 I.C. 76= 34 C.L.T. 415. But 
see 5 O.W.N. 890=1928 0 / 492. Where 
time is given by the appellate Court by its 
order of remand for production of docu- 
ments, the order is not final and so it can 
be extended by the Court under S. 148. 55 

A. 326=142 T.C. 331=1933 A.L.T. 127= 
1933 A. 262 (F.B.). See also 144 I.C. 129 
— 1933 A. 261. Section does not empower 
an executing Court to extend time fixed for 
payment of decretal amount. 19 I.C. 840 
= 15 N.L.R. 39. Section applies to pro- 
ceedings antecedent to passing of the decree 
hut docs not enable Court to extend time for 
doing acts allowed by a decree. 87 I.C. 
12=21 N.L.R. Ill; 44 I.C. 573; 28 I.C. 
$52=18 O.C. 58; 2 Luck. 425=101 I. C. 
258; 27 A.L.J. 968=1929 A. 6o6. Section 
allows Insolvency Court to grant extension 
of time even when made after expiry of 
period for discharge fixed by the adjudica- 
tion order. 86 I.C. 115=1925 L. 416. In 
a case where a judgment-debtor is to pay a 
certain amount of money, but there is a 
clause under which if he pays cu tain instal- 
ments promptly a certain concession would 
be made to him and a smaller sum would 
be accepted in full satisfaction oi the debt, 
there is no case of penalty or forfeiture, and 
the party seeking to take advantage of the 
concession must carry out strictly the condi- 
tion on which it is granted. T his class of 
cases must be distinguished from the class 
of cases where there is an agreement to pay 
a sum of money by a particular date with a 
condition that if the money is not paid on 
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NOTES. consent of both the parties to the original 

that date, a larger sum should be made; this agreement would be necessary for its modifi- 
lattcr condition is in the nature of a penalty, cation. Where a definite period is fixed for 
while in the former class of cases, it is not a the performance of an obligation as an essen- 
penal clause and hence the Court has no tial part of the contract, the Court has no 
power to grant relief from the obligation to power to vary the terms and to grant an 
abide strictly by the condition which is in extension of time, if the time stipulated is 
the nature of a concession. The principle is an essential part of the terms of the contract 
the same whether the sum involved is large embodied in the decree and not a mere threat 
or small, and the fact that the default is of a penal nature. A.I.R. 1940 Mad 817 
only in respect of small margin is no ground =(1940) 2 M.L.J. 311. Application for 
for the grant of relief. There is no gene- extension — Maintainability — Interlocutory 
ral principle of equity that the Court can order— Direction for dismissal of appeal for 
relieve a party in default in respect of non-compliance— Effect. 1932 M.W.N. 
money payments whenever the Court thinks 655. 

just. I.L.R. (1941) Kar. 389. Cases where Court cannot extend 

Construction of Section— Per King, J. Time.— Court cannot extend period fixed 
(Obiter) . — In order to avoid a conflict be- for doing an act after final decree is made, 
tween O. 45, R. 7 and S. 148, it must be 99 P.R. 1912. See also 37 M.L.J. 695; 74 
held that O. 45, R. 7 must prevail, both on I.C. 573. Where Court directs by its dc- 
thc principle “generalui spceuilibns non dcro- cree that unless payment is made within a 
pant'* and on the principle that the general certain date suit or appeal will stand dis- 
discretion given by S. 148 is a judicial dis- missed, Court lias no power to grant exten- 
crction which can only be exercised accord- sion of time for the payment. 37 C.W.N. 
ing to law and not in contravention of law. 87K. Where time has been fixed by a decree 
55 A. 432=1933 A.L.J. 207=1933 A. 241 of Court for payment of Court-fee, Court 
(F.B. ) • also 1939 P. 667=19 P. 123 lias no jurisdiction to amend tlic decree so 

(F.B.). as to enlarge the time for pavment. 37 C. 

Illustrative Cases: Cases whfre Court L.J. 395=27 C.W.N. 720. Sec also 
CAN EXTEND Tfmf.— W here the period of 1037 A.L.J. 1346=A. 1. R. 1938 A. 150; 
limitation is fixed by statute and not by 10 I.C. 268=13 C.L.J. 432. In view 
Court, it cannot be extended under S. 148, of S. 148 the time granted to pay 
or under S. 5. Limitation Act. 148 I. C. deficit Court-fee can be enlarged from time 
1082=1934 Pcsh. 25. Section 148 gives a to time. This section expressly empowers 
Court power to enlarge the period of redemp- the Court to extend anv time fixed by it 
tion if it thinks fit. 27 I.C. 706. See also even after the expirv of the period origin- 
28 I.C. 458; 1933 A. 157; 27 I.C. 419; 35 ally fixed. 162 I.C 689= 40 C.W.N. 747 
A. 582; 18 I.C. 86; 64 I.C. 242; 73 I.C. =1936 C. 221. Court cannot enlarge the 
891 ; 1923 C. 612; 86 I.C. 397=1925 N. 258. time for the making of an award when time 
Court can extend time tor payment of defi- has expired and award has already been 
cit Court-fee. 21 Pat.L.T. 849=1940 Pat. made. 12 I.C. 13=38 C. 522. Court has 
50. In a redemption suit Court could ex- power under S. 148 to extend time fixed for 
tend the time fixed in decree for payment payment of costs on an c.r parte decree 
of decretal amount to a prior mortgagee only being set aside or to pass a fresh conditional 
under O. 34, R. 8 and not under S. 148. order. 36 A. 77. Court has no power to 
34 A. 388. See. also 145 I.C. 591 = 1933 A. extend time for payment of an instalment of 
157; 143 I.C. 903=1933 M. 563=65 M.L. decretal amount. 1935 R. 341. Section 
J. 538. As to power of Court to extend 148 does not authorise Court to grant ex- 
time for payment of decretal amount, see 42 tension of time for doing an act prescribed 
I.C. 613=15 A.L.J. 511. Time agreed by Provincial Small Cause Courts Act. 1 
upon bv parties for the payment of decretal P.L.T. 323=56 I.C. 810. Conditional 
amount of mortgage money mav be extended decree — Time fixed by, cannot be extended, 
by Court in a proper ca^c. 50 I.C. 037=23 73 I.C. 922=1923 L. 572; 27 A.L.J. 968= 

C.W.N. 439. Where the terms of a com- 1929 A. 666. See. also 138 I.C. 121 = 1937 
promise decree are not interdependent and M. 223. Where decree was granted for 
each direction stands by itself and is sepa- possession on payment of a certain amount 
ratcly enforceable, the fact that decree- in a fixed time, Court has no jurisdiction to 
holder and judgment-debtor have been guilty extend the period. 57 I.C. 16=42 A. 639- 
of failure to perform their respective obli- See also 40 A. 579=47 I.C. 4; 1930 P. 279. 
gations under the decree docs not disentitle Time fixed by compromise decree — ;Court 
one party from compelling the other to per- cannot extend time. 66 I.C. 273=1922 
form his obligations in execution proceed- 145. fl/w 6 P.L.T. 511 = 1925 P. 6 l; 

ings and in such a case S. 148 does not debar 9 Luck. 387=148 I.C. 251 = 11 0.v\ -N. 92 
Court from extending time fixed by the =1934 O. 44; 147 I.C. 559=1934 U. 44.* 
decree. 116 I.C. 651 = 1929 N. 164. See 145 I.C. 548=1933 P. 563., Pre-cmntion 

also 1934 O. 44; 148 I.C. 251; 147 I.C. 559. decree— Court cannot extend time fixed by. 

When there is a decree based on an agreement 19 N.L.R. 8=1923 N. 210. See also 2. 

between the parties, an essential term of that O.C. 254=57 I.C. 483; 146 I.C. 17D 1 

agreement embodied in the decree cannot be P.L.J. 92=34 I.C. 38; 2 Luck. 425=19* 
changed by an act of the Court on the ap- I.C. 258 (but the appellate Court can); 
plication of only one of the parties, but the Bom.L.R. 1446. 
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149. Where the whole or any part of any fee prescribed for any document 

by the law for the time being in force relating to court- 
Power m make up deficiency f ecs has not been paid, the Court may, in its discretion, 
o court- ees. . at an y sta g e? allow the person, by whom such fecs is 

payable, to pay the whole or part, as the case may be, of such court-fee ; and upon 
such payment the document, in respect of which such fee is payable, shall have the 
same force and effect as if such fee had been paid in the first instance. 


NOTES. 

Appeal. — O rders under S. 148'arc not ap- 
pealable because they arc neither decrees nor 
included in the list of appealable orders. 
1935 R. 500. 

Revision. — A Court arbitrarily granting 
an application for restoration of a suit long 
after period of limitation expired acts with- 
out jurisdiction and its order is open to 
revision. 52 I.C. 439=4 P.L.J. 428. 

Sf.cs. 148 and 149. — Under Ss. 148 and 
149, read together, it is always open to 
Court to extend the. time for the payment of 
deficient Court-fee even after expiry of the 
time originally fixed for payment and Court 
has power to extend time in such circum- 
stances even after passing a decree when the 
direction as to payment of the Court-fee is 
not incorporated in it. Such extension 
should be granted where the mistake is due 
to mere accident or inadvertence and on the 
merits, it is a fit case. 149 I.C. 96 (2 )= 
35 P.L.R . 459=19.34 L. 537. See also 66 
C.L.J. 78. When time is fixed by the 
Court for payment of deficit Court -fee on 
a plaint, it is not open to the plaintiff to 
demand as a matter of right that the time 
should be extended. The power to grant 
extension vests in the Courts either under 
S. 148 or S. 149, under either of these 
sections the question is one of the Court’s 
discretion and not the plaintiffs right. S. 
149 expressly provides for defective docu- 
ments being retrospectively validated. The 
Court must, however, exercise its discretion, 
not capriciously, but judicially and reason- 
ably. 1938 M.W.N. 259=47 L.W. 492= 
A I R- 1938 Mad. 542= (1938) 1 M.L.J. 
610. To extend time under Ss. 148 and 
149, the Court must have a case before it in 
regard to which it has jurisdiction. The 
expressions ‘from time to lime’ in S 148 
and ‘at any stage’ in S. 149 clearly indicate 
this. The jurisdiction of a Civil Court com- 
mences when a plaint is filed and comes to 
an end when judgment is pronounced under 
O. 20, r. 3. Where a preliminary decree 
for dissolution of partnership fixed a time 
lor payment of deficient Court-fee and 
stated, that on default the decree would be- 
come a nullity, the time so fixed cannot be 
extended either under S. 148 or S. 149 as 
the jurisdiction of the Court lias come to 
an end on the pronouncing of the judgment 
and signing of the same. Such a judgment 
cannot according to O. 20, r. 3, which is 
imperative, be altered except as provided by 
S. 152 or by review. Because of O. 20 
R. 6 during the time between the signing 
of the judgment and the decree, nothing 
could be altered. 177 I.C. 824=1938 A L 
C. C. M.-90 


J. 673= A. I. R. 1938 All. 497. See also 
1941 P.W.N. 516. 

Sec. 149: Scope of Section. — f N . B . — 
See also Notes under S. 148.] The discre- 
tion conferred on the Court b> S. 149 is 
normally expected to be exercised in favour 
of the litigant except in cases of contumacy 
or positive mala fides or reasons of a similar 
kind. The question of bona fides in this 
connection should be construed in the sense 
that the word is used in the General Causes 
Act and not as used in the Limitation Act. 
A thing should be presumed to be done bona 
fide, if it is done honestly whether it is 
done negligently or not for the purposes of 
judging whether the discretion under S. 149 
should or should not be exercised in favour 
of the litigant. 40 P.L.R. 413=A.I.R. 
1938 Lah. 361 (F.B.). The Court has 

a double function; it has its judicial func- 
tion to hear and determine cases; it has also 
the function of acting as a collector of 
revenue for the Government in the shape of 
Court-fees according to the statutes provided, 
and in exercising that function it has a dis- 
cretion granted to allow time. Under S. 
149, the Court has a clear discretion to allow 
time to a plaintiff for the payment of Court- 
fee, and when the Court-fee has been paid, 
the plaint upon which it was paid must be 
deemed as having been filed on the day on 
which it was actually filed. The provision 
for payment of Court-fees has leally noth- 
ing to do with the litigation as such or with 
the merits of the case, and is merely a provi- 
sion enforcing the payment of revenue by 
a denial of judicial process to a person who 
does not pay the provided fees. 18 Pat.L 
T- 665=16 Pat. 600= A. I. R. 1937 Pat. 550 
(b.B.). See also 1940 Pat. 50. Where 
a Court passes a decree in a suit, and pro- 
vides that the decree shall be subject to the 
condition of plaintiff’s paying the deficit 
Court-fee by a certain date failing which 
the suit will stand dismissed with costs, there 
is a final order which cannot be subsequently 
altered or amended except with regard to 
clerical orders or on review. The Court 

cun 0 J ur ' si *' ct ' 0 " to cxtcn< l time under 
149, for payment of the deficit Court-fee, 
whether the application for extension of time 
is made before or after the expiry of the 
tinie fixed for payment. The suit stands 
dismissed under the order already made. 
If the Court refuses to grant time and holds 
that the suit already stands dismissed, it is 
not without jurisdiction, and cannot be in- 
terfered with in revision. 1941 P.W.N. 
516. See also 1938 A. 497. Power to 
allow deficiency of Court-fee to be 
made up is not confined to Court 
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receiving the insufficiently stamped docu- 
ment. 13 L.L.T. 31. See also 1940 Pat. 
50. Discretion under S. 149 extends to the 
whole or any part of any fee prescribed and 
can he exercised at any stage in the case. 
33 C.W.N. 781 = 117 I.C. 493=57 M.L.f. 
281 (P.C.). See also 156 I.C. 405=16 P. 
L.T. 385=1935 P. 201. The section is 
intended to remedy the hardship caused by 
rulings in 20 M. 319; 27 C. 376; 28 A. 310; 
10 C.W.N. 844 and follows 29 A. 749 (F. 
B.). Under O. 7, r. 11 the Court may 
admit a plaint though written on paper in- 
sufficiently stamped, if the plaintiff on being 
required by the Court supplies the requisite 
stamp paper within the time allowed bv the 
Court, the plaint is a valid plaint and must 
be regarded as having been filed on the date 
on which it was originally presented. The 
Court has a discretion under S. 149 to grant 
time for payment or to extend the time 
granted for payment and the discretion of 
the trial Court in the matter should not be 
interfered with by the Court of appeal. 48 
L.W. 244= A. I. R. 1938 Mad. 560= (1938) 
2 M.L.J. 135. Permission to pay deficient 
Court-fee is in the discretion of Court but 
would ordinarily he granted unless there 
was proved deliberate intention of the person 
liable to pay the Court-fees to evade obli- 
gations. 18 R.D. 44. See also 156 I.C. 
405=1935 P. 201; 1936 I.. 935. Where 
appeals presented without the proper Court- 
fee are accepted by the office without objec- 
tion, the question of the Court-fee payable 
not being free from doubt, and the appel- 
lants arc not guilty of any deliberate attempt 
to avoid payment of proper Court-fee, they 
(appellants) arc entitled to the grant of 
time for payment of the same. 159 I.C. 
274=1935 I.. -448. Where in the trial Court 
the defendants themselves had stated that 
the Court-fee was payable on a certain 
amount and the Court after enquiry bad 
fixed that amount as the proper value of the 
suit, the appellate Court, when it finds this 
value to he insufficient, should grant the 
plaintiffs time trt make good the deficiency. 
This is eminently a case to which the provi- 
sions of S. 149 apply. 40 P.L.R. 33. A Court 
has a discretion to extend time for payment 
of the requisite Court-fee due on a memo- 
randum of appeal, when the appellant had 
paid a substantial portion of the Court-fee 
and pleaded poverty as a ground for exten- 
sion of time. 177 I.C. 505=1938 N.L.J. 
155-A.I.R. 1938 Nag. 322. Where the 

copies supplied to a pleader who filed an 
appeal showed the value of the suit at a 
certain amount which was less than the 
correct amount, and Court -fee was paid 
thereon, the mistake is clearly botui fide, and 
the Court should allow the deficiency to be 
made good and not dismiss the appeal. 38 
P.L.R. 262. Where an insufficiently stamp- 
ed memo, of appeal is presented and 
deficient Court-fee is paid on a later date, 
ffie appeal takes effect from date on which 
Court-fee was paid. 37 C.W.N. 179=146 


I.C. 359=1933 C. 796. Where deficient 

Uourt-f ec is paid within time allowed by 
Court but after thjc period of limitation, suit 

is not barred. 23 I.C. 408=12 A.L.J. 709. 
See 21 A.L.J. 333=1923 A. 349 (1)- 
45 A. jl8; 84 I.C. 946; 4 P. 190; 107 I.C.’ 

.Whatever the reasons for the Courts 
granting time for payment of deficit Court- 
fees. the effect of the grant of time, even if 
it is alter the claim is barred by limitation, 
is that the plaint takes effect as if it had 
been presented along with the full Court- 
fee on the date of its first presentation. 52 
\ w - T S f 33 = $ • 1 • R • 1 940 M ad . 934= ( 1 940 ) 
Z M.L.J. 4-7 . In (he absence of an order 
granting time under S. 149, presentation of 
(lu* unstamped or insufficiently stamped 
memorandum of appeal will not amount to 
a valid presentation. 47 L.W. 211 = 
A.T.R. 1938 Mad. 316= (1938) 1 M.L.J. 
514. In the certified copies of the judg- 
ment and the decree of the lower appellate 
Court, the value of the suit for purposes of 
jurisdiction was given as Rs. 5 and on this 
amount the appellant paid Couit-fec while 
presenting the appeal. Subsequently it 
transpired that the real value of the suit was 
much more and therefore the appellant was 
caller! upon to pay the deficient Court-fee 
which he marie good within the time allow- 
ed hut after the period prescribed by law 
for presentation of the appeal iiad passer!. 
Held, that this was eminently a fit case in 
which the delay in filing the deficient Court- 
fee should be condoned under S. 149. ’ 39 
P.L.R. 389= A. I. R. 1937 Lab. 688. 

Where the Court-fee payable on a memo- 
randum of objections to an award has not 
been paid through inadvertence, owing to 
a bona fide mistake of the objector’s Counsel 
but the requisite Court-fee is paid at the 
earliest opportunity, the Court should, under 
S. 149, accept the Court -fee and should not 
dismiss the objections as not properly 
stamped. A.I.R. 1937 Lab. 276. If Court 
in its discretion allows time for paying the 
deficiency in Court-fee and the deficiency is 
made good, S. 149 enables the defective 
document to be retrospective in its effect. 
1934 A.L.I. 1093=1934 A. 740; 156 I.C. 
405=1935 P. 201; 154 I.C. 135=1935 O.W. 
N. 162=1935 O. 231. S. 149 gives wide 
and unfettered discretion to the Court to 
accept Court-fees at any stage, and if the 
Court receives the Court-fee after the 
expiry of the period of limitation, the instru- 
ment is validated retrospectively as from 
date of its presentation. 163 I.C. "(Lr 
1936 O. 340. See also 37 P.L.R. 199- 
Where High Court remanded the case with 
direction that plaintiffs should make good 
deficiency "within ten days of the case 
reaching' trial Court" and the Sub-Judge who 
heard the case passed an order directing 
plaintiffs to appear on a certain date and on 
the latter date asked them to deposit 
requisite Court-fee within ten days from 
the date and that order was complied w tn. 
held, the Court could not subsequently reject 
the plaint on the ground that Court-fee had 
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been paid out of time. 137 l.C. 76=1932 
L. 235. See also 14 L. 312=146 l.C. 809= 
1933 L. 598. Where within the time allow- 
ed, proper Court-fee and printing fee are 
paid up, the document on which Court-fee 
is so made up must be taken to date back 
to date on which it was originally presented. 
(1929 P.C. 147, Foil.) 1936 L. 564. See 
also 38 P.L.R. 445; 162 l.C. 522=40 C. 
W.N. 758=1936 C. 245. Inability of a 

party to raise funds is not ordinarily a suffi- 
cient ground which would entitle the Court 
to exercise its discretion under S. 149. and 
to permit .payment of the deficit Court-fees. 
But that rule has reference only to normal 
conditions. But where it is shown that the 
party seeking the Court's discretion lives in 
a district where an acute famine prevails 
and that in consequence he was unable to 
procure the necessary funds, an exception 
should be made to the rule, and the Court 
in such a case will exercise its discretion in 
his favour under S. 149. 40 C.W.N. 1294. 
Set-off — Written statement not stamped — 
Trial Court ordering payment of Court-fee. 
but not realising full Court-fee — High 
Court’s power to direct payment of deficit 
Court-fee in second appeal. 1936 C. 277. 
Where Court- fee stamps were affixed on 
memorandum of appeal, after the period 
of limitation, the Bench admitting appeal 
should be considered to have condoned the 
delav under S. 149, C.P. Cod. 35 P.L. 
R. 472=1934 L. 701. See also 147 l.C. 
342=1934 A. L.J. 533=1934 A. 160. Where 
Court rejected a plaint on the ground that 

in Court-fee had not been 
made good and plaintiff subsequently, in- 
stead of filing a fresh plaint, asked that suit 
should be restored, and paid the deficiency 
of Court-fee on the former plaint. Held, 
that the Court had power to treat the Court- 
fee already paid as part of the Court-fee 
and is not compelled to require the plaintiff 
to pay a full Court-fee on the fresh plaint. 
159 l.C. 630=1935 A. L.J. 1127=1935 A. 
985. The Court will not in its discretion 
allow the deficiency of Court- fee to be made 
up on the day of the hearing unless it is 
satisfied that some grounds exist for the 
exercise of its discretion and that a bona 
fide mistake was made. 44 l.C. 398. See 
also 38 B. 41. In a proper case Court will 
allow deficiency of Court-fees to be made 
up even in second appeal. 18 R.D. 44- even 
in revision, 13L.L.T. 31. Bona fide mistake 
of pleader— Extension of time to be given 
49 l.C. 188=10 P.R. 1919. But where the 
pleader, even in spite of the mistake being 
pointed out by Court persisted in his error, 
Court refused to extend time for payment. 
1934 L. 424. Appellant not caring to find 
out proper Court-fee payable on memoran- 
dum of appeal— Discretion under S. 149 to 
allow party to make up deficiency of Court- 
fees even after expiration of period of limi- 
tation for filing of appeal cannot be exer- 
cised. 119 l.C. 700=1929 N. 294; 1934 
L. 424. In case of gross negligence of 


pleader, see 28 P.L.R. 338; 33 P.L.R. 187. 
Where Court-fee cannot be definitely ascer- 
tained until record is received or the amount 
is in doubt. Court may extend time but not 
where it is purposely not fully paid. 3 
P.L.J. 74. Appellant cannot get any in- 
dulgence by extending time for payment of 
Court-fees, the law upon the point being 
settled, when there could have been no mis- 
apprehension as to Court-fees payable. 73 
l.C. 788. Under S. 149 Court has a dis- 
cretion to allow the payment of Court-fee 
at anv time. 26 l.C. 33=27 M.L.J. 677. 
.SVc also 129 l.C. 732=1931 A. 318. When 
an application for leave to sue in forma 
pauperis is dismissed, the plaint still re- 
mains and may be validated by payment of 
Court-fees within a time to be fixed by 
Court. This depends upon the discretion 
of the Court. 46 M.L.J. 254=76 l.C. 767. 
See also 19 Pat.L.T. 8; 18 Rang.L.R. 
629 ; 43 C.W.N. 686; 1937 Nag. 36; 39 P. 
L.R. 660=1937 Lab. 819; 171 l.C. 412; 55 
P. R. 1913; 1929 P. 637. But see contra 
1933 N. 237 (1922 N. 160 and 1924 M. 118, 
Rel. on; and 1929 P. 637, Diss.); 62 C. 
711; 1937 N. 36. Where an application to 
sue in forma pauperis found to be mala fide 
the Court in the exercise of its discretion is 
justified in refusing to grant extension of 
time under S. 149. 42 P.L.R. 684=A.I.R. 

1940 Lab. 446. Where a person files a suit 
in forma pauperis within the period of limi- 
tation but bis application to sue as pauper 
is dismissed and he is required to pay Court- 
fee on a date which went beyond the limita- 
tion period and the Court-fee is so paid at 
a time granted under S. 149, the suit should 
be regarded as filed when the pauper ap- 
plication was first made. However, if it is 
to be regarded as filed when Court-fees 
were paid, then the period during which the 
applicant was busy in prosecuting bis pauper 
application should be excluded in counting 
the period of limitation and no question of 
limitation arises under O. 33, R. 15. A. I. 
R. 1938 Cal. 730. If an application to sue 
in forma pauperis is filed and pending dis- 
posal of that application, the pauper by pay- 
ing the amount of stamp-fees into Court, 
admits that lie is no longer desirous to sue 
as pauper, the plaint filed with the applica- 
tion will relate back to the date when the 
application was filed, always assuming that 
the application to sue in forma pauperis was 
fide ’ 1935 M.W.N-. 863=158 I. 
£• 7 ?2 = J 2 L W - 655=1935 M. 878 \2 A. 
f” (P; c -). Foil.]. See also 62 C. 711 ; 161 
l.C. 9^4=1936 Pesh. 69; 1936 A. 584 (F. 
B.).. S. 149 cannot empower a Court after 
ret using to allow a petitioner to sue in forma 
Pauperis, to pay Court-fee and treat his 
application for leave to sue in forma paupe- 
ris as a plaint. If such an applicant files a 
suit, whether with the original document 
contained in his petition or with a plaint 
subsequently drafted, he can do so only by 
coni P^ ancc with the provisions of O. 
33, R. 15, under which rule alone the suit 
comes into existence. Where a petitioner, 



716 


The Civil Court Manual (Imperial Acts). 


1 [S. 149 


NOTES. 

on being refused leave to file his suit in forma 
pauperis and ordered to pay the defendant’s 
costs, asks for time for paying Court-fee. and 
pays the Court-fee on a subsequent day to 
which the matter is adjourned and at a later 
stage of the suit the defendant who till then 
makes no mention of his costs, pleads non- 
payment of the costs and an issue is framed 
on the point as to whether the suit is barred 
by O. 33, R. 18, if the plaintiff pays such 
costs, S. 149 cannot apply, and the suit can- 
not be held to be properly filed under O. 33, 
R. 15, on the date on which the Court-fee has 
been paid. But though O. 33, R. 15 is im- 
perative, a suit in which the costs have in 
fact been paid must be treated as one insti- 
tuted on the day on which the costs arc paid, 
and cannot thereafter he dismissed as barred 
under O. 33, R. 15. 49 L.W. 323=A.I.R. 
1939 Mad. 316= (1939) 1 M.LJ. 738. See 
also 1937 Rang. L. R. 331 = 1937 Rang. 185. 
Father applying to sue in forma pauperis — He 
dying before passing of final order on his ap- 
plication — Joinder of sons as legal represen- 
tatives who were willing to pav Court-fees 
allowed. 151 I.C. 219=1934 M'. 467=67 M. 

L. J. 332. Application to sue in forma 
pauperis withdrawn — Court- fee paid beyond 
limitation— Suit barred. 1 R. 196=1923 
R. 256. Where no suit is instituted but 
only an application under O. 33 for leave to 
sue as a pauper is made, S. 149 has no ap- 
plication to validate subsequent payment of 
Court-fees. 118 I.C. 687=1929 N. 268. 
Under S. 149 the appellate Court when dis- 
missing an application for leave to appeal 
as pauper can grant him time to pay requi- 
site Court-fee and if the same is paid within 
time, the Court will admit the appeal. 40 

M. 68=31 M.L.J. 269. Where an applica- 
tion for leave to appeal in forma pauperis 
is rejected and a regularly stamped appeal 
was filed later on. it is only on the latter date 
that the appeal must for purposes of limi- 
tation he deemed to have been presented. 

5 Bur.L.T. 294=18 I.C. 518. Where an 
application for leave to appeal in forma 
pauperis accompanied with a memorandum 
of appeal was filer! on a particular date and 
the Court-fee stamp was paid on a later 
date and between the two dates the scale of 
Court-fees had been increased, held, that the 
Court-fee payable was only according to the 
scale in force on the date the memorandum 
of appeal was filed. 140 I.C. 190=1932 O. 
343. Payment of deficit Court-fees after 
several orders hut in conformity with the 
last is within S. 149. Discretion exercised 
properly under S. 149 is unchallengahlc in 
appeal. 24 C.L.J. 88=29 I.C. 571. Nre 
also 41 C. 1092 ; 21 I.C. 866; 1923 L. 629; 
56 I.C. 47; or in revision, 89 I.C. 419. 
Where there is no hotuj fide mistake in pay- 
ment of a smaller Court-fee and the omis- 
sion is deliberate, a Court should not extend 
time to pay up the deficiency. 75 I.C. 667 
= 1923 L. 309. also 3 P.L.J. 74; 1 L. 
Z34. See in this connection 134 I.C. 127= 
1931 L. 343. An extension of time will not 


be allowed for payment of Court-fee for an 
appeal which has-been insufficiently stamped 
m the absence of satisfactory explanation of 
the mistake, if any. 67 I.C. 130. See 

“ ls ° & C . 901; 57 I. C. 215= 

1 L. 234 ; 67 I. C. 106=1922 L 440- 
1932 M. W N. 104. Section 149 should 
not he used so as to allow an appel- 
lant who files an appeal on insufficient 
stamps on account of his poverty to pav the 
balance at his leisure. 49 I C 871 ’ See 
^ R - 50 = 159 I C - 468=1935 R'. 336; 
? r 2:>6: 56 T< C - 143=1922 L. 223= 

^ - or inability to raise funds 

to pay Court-fee is not a sufficient ground 
which would entitle the Court to exercise its 
discretion and allow time for payment under 
S. 149. Section should not be construed 
in sue h a way as to nullify the express pro- 
visions of S. 4, Court-Fees Act. 38 C W 

N. 650=61 C. 663=1934 C. 659. Reasons 

for not paving entire Court-fee must be con- 
sidered before granting extension. 60 I.C. 
493. Appellate Court cannot go into the 
question as to whether lower Court exer- 
cised its discretion in making various orders 
of payment of Court-fees if the order is not 
objected to when made or in Court which 
made it. 56 I.C. 47 (P.). Extension of 
time for payment of Court-fee. when implied. 

5 P.L.J. 544=58 I.C. 216=1 P.L.T. 544. 
No express order is required for extending 
time for paying up deficit Court-fee. 5 P. 
L. 1. 544=1 P. I.. T. 544. Time fixed by 
decree — No extension to be given. 72 I.C. 
879=1923 O. 16; 85 I.C. 352=1924 R. 375. 

I ime fixed for payment of costs on payment 
of which appeal was accepted cannot be 
extended. 1925 P. 153. Order allowing 
amendment of plaint anti directing additional 
Court-fees and costs within specified time — 
Extension of time — Permissibility. 140 I. 

C. 373=36 C.W.N. 869. A Judge acts 
ministerially in distributing plaints and docs 
not constitute a Court for the purpose of 
extension of time under S. 149, But the 
mere fact that the deficiency in Court-fee is 
made up on his requisition is not material, 
as even if the plaint is sent to the trial 
Court with deficient Court-fee, that Court 
would be bound to ask the plaintiff under 

O. 7, R. 11 to make up the Court-fee within 
a period to be fixed by it, and could reject 

t It r» 1 «% ■ •• • nxl.i \C ll>« i r I « ^ adc 


the plaint only if the deficiency is not made 
up within that period. 39 P.L.R. 199= 
171 I.C. 764= A. I. R. 1937 Lah. 392. See 
also 1937 Pat. 550 (S.B.). There is no- 
thing in the wording of S. 149 to support 
the view that it docs not apply to an execut- 
ing Court. Where Court-fee is payable in 
a decree but no time is fixed for its payment 
in the decree itself, ‘there is no reason why 
the executing Court could not allow time 
for the payment. An application for execu- 
tion of that decree filed within time is no . 
therefore, barred by limitation by reason 
of the Court-fee having been paid after 
limitation, if it was paid within the time 
allowed by the executing Court. 49 t 

R. 581=A.I.R. 1937 Lah. 720. 
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Form of Order. — A decree of the type that 
“plaintiffs should pay deficient Court-fees on 
Rs. 470-8-0 within 15 days or suit sha'l 
stand dismissed " is undesirable. The pro- 
per course is for Court to fix a time for pay- 
ment and wait until it expires before pass- 
ing its decree. The decree should then be a 
final one dismissing the suit and not contain 
contingent causes. (1918 A. 98, Ref.). 30 

N. L.R. 258=149 I.C. 840=1934 N. 109. 

Limitation.— In case of a suit in which 

an insufficiently stamped plaint is filed within 
limitation period, though the deficiency in the 
Court-fee is made up after limitation period, 
the suit is deemed to have been instituted on 
date of the actua 1 . filing of the plaint under 
section 149. 1 P.L .J. 420. Where plaint is 

filed in time but with an insufficient Court- 
fee and the deficiency is made good under 

O. 7, R. 11, no question of limitation arises. 
The law is otherwise as regards memoranda of 
appeal. 3 P.L.T. 142, See also 18Pat.L.T, 
665=16 P. 600=1937 P, 550 (S.B,) Where in 
a suit for dissolution of partnership, a de- 
fendant is given a final decree for a certain 
sum on his paying the requisite Court-fee, 
the proceedings in that Court do not become 
final until that Court either accepts the Court- 
fee or ho'ds that the claim is dismissed for 
non-payment of the Court-fee. Until this 
Court-fee is paid there is no decree capable 
of execution, and when there is no decree 
capable of execution limitation cannot begin 
lo run under Art. 182 of the Limitation Act. 
As section 149 gives the Court abso'utc dis- 
cretion, at any stage, to allow the person by 
whom Court-fee is payable to pay it, its 
acceptance of Court-fee though after three 
years from the date of the order directing 
the payment of the necessary Court- fee, is 
quite valid and time for execution of the 
decree begins to run un'y after the date when 
the Court- fee was paid. I.L.R. (1938) All. 

KS" 1 ? 38 A L -J- 917=A.I.R. 1938 All. 

539. See in this connection 133 I.C 122- 
146 I.C. 753=1933 A. 572=1933 A.L.J . 1357’, 

Set off. — Written statement not bearing 
requisite Court-fee — Power of Court to de- 
cide set-off— Demand of Court-fee at late 
stage— Legality. 16 P.L.T. 76. 

Revision. — Where objections were filed 
against an award without affixing Court-fee 
stamp, and the Court disfosed of the matter 
without taking any notice of the objections 
and without giving the objector any oppor- 
tunity whatsoever to make good the Court- 
fee stamp. Held, in revision, that the Court 
had acted with materia’ 1 irregularity in the 
exercise of its jurisdiction in ignoring the 
provisions of section 28 of the Court Fees 
Act and section 149, and its order was, there- 
fore, liable to be set aside. 38 P.L.R. H63 
e=169 I.C. 672. If the discretion allowed 
to a Court under section 149 to allow time 
for payment of Court-fees is exercised in 
an outrageous fashion which prejudices the 
defendant, it is quite open to the injured 


defendant to go to the High Court for relief 
in revision; and the High Court, in an ap- 
plication for revision against the order al- 
lowing time, wou'd, by virtue of its general 
powers of superintendence, interfere and check 
the action of the lower Court. But if the 
injured party takes no such step, he is not 
entitled in an appeal from the fina’i decree 
m the suit to attack t lie ultimate decree or 
order of the trial Court on the basis of the 
wrongful exercise of discretion by the lower 
Court in allowing extension of time. Such 
wrong exercise of discretion, whether by the 
trial Courts or first appel ate Courts, must 
be remedied, if at all, at once by the High 
Court on the app’icalion of the aggrieved 
party, and it would be too late if that party 
•allows the suit to proceed and then seeks to 
•nteHere with the discretion in appeal. 18 

PaflTso fs 5 ! 1 ). Pa ‘- 600 = A I R - 

Review.— If, without an application for 
rev iew, a ( ourt sets aside its own previous 
order rejecting a plaint foi non-payment of 
deficit Court-fees and gives a further exten- 
sion of time under section 149, its subsequent 
<inlcr is not a nullity but remains a pcrfect'y 
good order until it is set aside by a superior 

V 7 ° n urt A °r V? proper P roce <-‘dings. 69 C.L.J. 
379= A. I . R . 1939 Ca’i. 722. If plaintiff ob- 
tains a grant of time by an entirely false 
representation, it would be inequitab'e to al- 
low him to take advantage of his own fraud. 
An insufficiently stamped p’aint was filed on 
the last day of limitation with an application 
tor granting time for payment of fu 1 Court- 
fee alleging that plaintiff was not possessed 
of the amount required. The Court granted 

a " CX,cns l on .°, f . timc tor paying the fu'l 
stamp and within the time allowed the re- 
quisite Court-fees were paid; but subsequent- 
y on the date of hearing, the defendant con- 
tended that time was obtained by p aintiff on 
false pretences and the Court reviewed its 
order granting time, and finding that it was 
obtained by plaintiff under false pretences, 
sU it aside and dismissed the suit as barred 
by imitation. Held, that the Court had po- 
wr o review its order granting time under 
section 149 and reject the plaint as barred 
by limitation. 1937 N. 87 

Secton 149 and O. 7, R. H : Relative 
scope of.— The provision in the Code which 
really enables a Court to grant time to make 
good a deficiency in Court-fee stamp on the 

o a, 7 p "?! 11 of °: 7 - h,lt action 149. 

V" ' K -.H does not enforce upon a Court, 

. granting of time to make good the defi- 
ciency m Court-fee stamp. It is not an enab- 
ling provision but a disabling one. The 
authority to issue the order granting time 
!es m section 149 and the penalty for default 
in K. 11 of O. 7; section 149 gives the Court 
a discretion cither to grant time or to refuse 

t0 ™ nt '7 nc - 190 I C - 197=1941 Oudli 30 

= 19 £> O.W.N. 797. See also 1937 O.W. 
N. 804=1937 O. 414; 1941 Pesh. 69. 
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1 50. Save as otherwise provided, where the business ol any Court is transferred 

......... to any other Court, the Court to which the business is 

ran.s er o justness. so transferred shall have the same powers and shall 

perforin the same duties as those respectively conferred and imposed by or under 
this Code upon the Court from which the business was so transferred. , 

151. Nothing in this Code shall be deemed to limit or otherwise affect the 

inherent power of the Court to make such orders as 
Saving of inherent powers ma y be necessary for the ends of justice or to prevent 

0 ourt * abuse ol the process of the Court. 


NOTES. 

Sec. 150. — Section applies also to cases of 
partial territorial adjustment of jurisdiction 
and transfer of business with reference to 
that part a one to another Court. 46 M. 
1=42 M.L.J. 344. See alse 61 C.L.J . 543; 
34 L.W. 271=1931 M.W.N. 842=61 M5.L. 
J. 307 (following 42 M.L.J. 244 and 43 M. 
L.J . 713); 1929 A. 6 77. Section 150 only 
applies to cases where the business of a Court 
is transferred to another Court on account of 
the abolition of that Coort or the transfer of 
any local area from the jurisdiction of one 
Court to that of another. It cannot be in- 
voked to meet a case where there has neither 
been a transfer of the entire business of a 
Court owing to its abolition, nor a transfer 
of any particular case from one Court to 
another. Where there has only been a trans- 
fer of jurisdiction as to future business sub- 
ject to an express reservation as regards 
pending cases, the Court in which a suit 
was pending and which passed the decree has 
exclusive jurisdiction to entertain and decide 
applications for restitution arising out of such 
suit. i.L.R. (1937) All. 670=1937 A . L. 
J. 53K=A.I.R. 1937 All. 515. The word 
‘‘transfer" is not used in a limited sense of 
transfers under the special ptovision of the 
Code. It implies that the whole business 
can l>e transferred to another Court without 
an order from a superior Court under S. 24. 
When a l proceedings are transferred ipso 
facto to the new Court, such new Court 
has power to continue execution proceedings 
relating to lands situate! in tiansferred area 
pending the former Court at the time of 
transfer. 37 M. 462=26 M.L. J. 189. See 
contra 42 M. 821=37 M.L.J. 284 (F.Ii.) 
and 47 M.L.J. 448. Sec also 35 I.C. 2% 
=31 M.L.J. 22. Section refers only to 
cases where business is actua'ly transferred. 

114 I.C. 545=53 M. 378=1930 M. 528. 

Alteration of jurisdiction — Abolition of 
Court — Execution of decree by new Court- 
Second Court which acquired territorial 
jurisdiction by means of the notification 
could not execute the decree without trans- 
mission of the decree from the first to the 
second Court. 55 M. 801 = 137 I.C. 305= 
1932 M. 418=62 M.L.J. 657 (F.B.). Terri- 
torial jurisdiction — Transfer of — Execution 
of decree. 38 I.C. 152. Transfer of juris- 
diction — Application to set aside ex parte 
decree. 46 M. 1=42 M.L.J. 344. Injunc- 
tion-Disobeying of — Transfer of venue — 
Application for contempt. 43 M.L.J. 713 
=46 Ml. 83=86 I.C. 650. Sec also 26 C.W. 
N. 216. 


Sec. 151: Scope of Section — Inherent 
powers of Court. — S cope of section pointed 
out. 47 C.L.J. 87; 1940 Kang.L.R. 421; 
1941 A. L.J. 345. There wiki be always 
cases and circumstances which are not cover- 
ed by the provisions of the Code wherein 
justice has to be done. 33 C. 927; 33 C. 
1094 ; 40 M. 1069; 1930 C. 20; 36 C. 193; 
61 C. 711. Legislature can only foresee the 
most natural and ordinary events and no rules 
of any Code can be made 10 regulate for 
all time to come and for all cases that may 
happen. 9 W.R. 402 at p. 406; 1925 O. 128. 
S. 151 provides only tor an extraordinary 
procedure and action under it is not in any 
sense obligatory. The section could only 
be invoked where no other iemcdy is possible. 
It does not confer any substantive rights on 
parties but is mainly meant to get over diffi- 
culties arising from rules of procedure, which 
would otherwise prevent courts from deal- 
ing out justice between the parties. 1941 A. 
L.J. (Supp. ) 1 = 1940 O.W.N. 1072. Per 
Hlagdcn, J. — S. 151 docs not empower the 
Court to make any order which the particular, 
individuals who at a given moment happen to 
compose it think just or calculated to prevent 
an abuse of its process. The words "ends of 
justice" and "abuse of the process of the 
Court”, must, in fact, be construed with due 
regard to the rest of the provisions of the 
Code, the section being really intended to 
prevent the Courts being rendered impotent 
by any omission in the Code. The section 
empowers the Court to make necessary 
orders,” and no other orders. 1940 Rang. 

L. R. 5 12= A . I . R . 19-10 Rang. 162 (F.BCL 

A party who had an appropriate remedy 
under a specific provision of the Code ot 
which he has failed to avail himself cannot 
be allowed to invoke the inherent powers ot 
the Court. There is no room for the exer- 
cise of such powers in a case coming witnm 
any specific provision of the Code. 52 • 

W. 357= A . I . R. 19-10 Mad ^6= ( 1940 ) 2 

M. L.J . 349. Section 151 does 

new power on the Court. It s,m P £ ‘ h 
the inherent power of the Court to m of 

orders as may be necessary for of 

justice or to prevent abuse of Ft! P c yhi h 

'he Court in cases ^/^"^ovLions 

arc not covered by *{»* ^Jj t h procedure 
of the Code which deals ( n y obIif?a _ 

and not with substantive - ‘ owcr the 

.ions ; by the exercise of ,ri an 
Court cannot exonerate . statute. 

#S3cTj 2*^5 C. 707; 
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164 I.C. 200=1936 A.L.J. 736=1936 A. 
555; 158 I.C. 9711=1935 Pesh. 151. See 
also 153 I.C. 329=40 L.W. 853=1935 M. 
105 (Power to make interim order of main- 
tenance). Ordinarily the preservation of 
the inherent power would not enable Courts 
to extend the scope of powers specifically 
conferred upon them by other provisions of 
the Code, and S. 151 should not be utilised 
so as to make it supplementary to S. 115. 
The inherent powers, which can be exercised 
by a superior Court, are ordinarily such 
powers as are necessary to exercise in rela- 
tion to proceedings pending before it, and 
would not include a power similar to power 
of revision under S. 115, even to cases to 
which that section is not applicable. 156 I. 
C. 806=1935 A.L.J. 549=1935 A. 599 (F. 
B.) . Court has an inherent power “ex debit o 
justitiae to consolidate, postpone, pending the 
decision of a selected action, and to advance 
the hearing of suits; to stay on the ground 
of convenience cross suits; to ascertain whe- 
ther the proper parties are before it; to 
enquire whether plaintiff is entitled to sue 
as an adult ; to entertain application of a 
third person to be made a party; to add a 
party ; to allow defence in forma pauperis; 
to decide one question and to reserve another 
for investigation (the Privy Council point- 
ing out that it did not require any provision 
of the Code to authorise a Judge to do what 
in this matter was justice and for the advan- 
tage of the parties) ; to remand a suit in a 
case to which neither S. 562 nor S. 566 
(1882) applies; to stay the drawing up of the 
Court’s own orders or to suspend their opera- 
tion if the necessities of justice so require; 
to stay, apart from the question whether the 
case falls within S. 545. the carrying out 
of a preliminary order pending appeal ; to 
stay proceedings in a lower Court pending 
appeal and to appoint temporary guardian of 
a minor upon such stay; to apply the prin- 
ciples of res judicata to cases not falling 
within Ss. 13 and 14 of the Code (1882) 
and so forth.” 33 C. 927 at p. 932; 6 M. 
I. A. 393 at pp. 410-411. See also 1915 M. 
69; 61 C. 711. Also for “punishing for con- 
tempt of Court committed when the Court 
is not sitting; deciding questions of jurisdic- 
tion though the Court is ultimately found 
not to have jurisdiction over the suit; direct- 
ing a party who has applied for leave to 
appeal to His Majesty n Council to pay costs 
on the dismissal of his application ; amending 
decrees or orders; granting restitution in 
cases of reversal of execution sales and orders 
in execution proceedings; restraining by in- 
junction a person from proceeding with a 
suit in the Small Cause Court; staying pro- 
ceedings pursuant to its own order in view 
of an intended appeal ; and treating an appli- 
cation for revision as an appeal and vice 
versa " 40 C. 955 at p. 959. See also 61 
C. 711. "Since laws arc general rules, they 
cannot regulate the time to come so as to 


make express provision against all inconveni- 
ences, which are infinite in number, and so 
that their dispositions shall express all the 
cases that may possibly happen. It is the 
duty of a law-giver to foresee only the most 
natural and ordinary events, and to form 
his dispositions in such a manner as that r 
without entering into the detail of singular 
cases, he may establish rules common to them 
all; and next, it is the duty of the Judges to 
apply the law's, not only to what appears to 
be regu ated by their express dispositions, but 
to all the cases to which a just application 
of them may be made, and which appear to 
be comprehended either within the express 
sense of the law or within the consequences 
that may be gathered from it.” (Domat’s 
Civil Law cited in 9 W.R. at p. 406). In- 
herent powers are not limited to sections 151 
and 152. 1925 C. 420. Section 151 does not 

confer a new power on the Court, but only 
makes a statutory recognition of the inherent 
power of the Court to do certain things ex 
debito justitiae. 132 I.C. 562=1931 A.' 427; 
139 I.C. 491=1932 A.L.J. 784=1932 A. 
587; 140 I.C. 412=1932 O. 293. It is not 
only permissible but imperative on Court to 
grant restitution under this section, provided 
it is necessary for preventing injustice and 
does not contravene any statutory provision 

“ 2 11=1 44 I.C. 492=1933’ A.L.J. 60 

— H33 A. 218. Court can pass such orders 
in exercise of its inherent powers as may be 
necessary for the ends of justice. 138 I C 

328=33 P.L R. 152=1932 L. 267. See also 
132 I.C. 562—1931 A. 427. Insolvency 
Courts possess, as much as other civil Courts, 
the powers to make orders which may be 
necessary in the ends of justice and to cor- 
rert their own errors committed inadver- 
tcntly or by oversight. 15 L. 698. Sec- 

, , ' s ,ntcn dcd for exceptional cases for 

which there is no remedy except the Court’s 
inherent powers. It is not intended to 
enable Court to evade or ignore the provi- 
sions of law which govern procedure. Where 
after passing a decree, a Court suo motu set 
aside its own decree on the ground it had 
discovered some documentary evidence on the 
"SPi' 4 procedure is illegal 21 A.L.J. 

73 I.C 4W; 86 I.C. 1045 (S.). Ace 

'Z 2 * M - 522; 1929 L - 694= 1 1 9 I.C. 

Court cannot amend a decree which is 

\ n ^ CO ± r ™'y with tho judgment. 100 I.C. 
142=1927 L - 403; 1927 C. 203. Court can 
amend decrees and orders to correct clerical 


errors even in cases not covered by section 
2- 140 I C - 412=1932 O. 293 . See also 

139 I.C. 367=9 O.W.N. 633=1932 O. 291; 
e\en after an appeal has been filed against 
such decree or order. 1931 A.. L.J. 536=1931 
A. 766. See also 134 I.C. 407=1931 O. 346. 
Remedy by way of appeal may bar exercise 
of powers under this section. 27 Bom.L.R. 
1511. A Court is not only entitled but is 
bound to brush aside a mere technicality 
which stands in the way of justice and to 
amend such mistakes, slips or omissions as 
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may appear to prevent justice in order to 
give effect to the real and substantial right 
of the parties. Sections 151, 152 and 153 
arc just as applicable to Courts of first in- 
stance as to Courts of appellate jurisdiction 
and the appellate Court ought to take steps 
by way of amendments which were dear y 
open to the first or other lower Court. 34 
I.C. 79=38 A. 398; 1 Luck. 187=105 I.C. 
146=1927 O. 276. Section 151 empowers 
Courts to deal with their own decrees and 
orders and docs not give authority to supe- 
rior Courts by way of conferring jurisdic- 
tion over inferior Courts. 42 B. 363=45 
I.C. 552. The inherent power of a Court 
can be invoked only for the attainment of the 
ends of substantial justice. 19 C.VV.N. 835 
=25 I.C. 267. Court may do what is fair 
and equitable. 84 I.C. 134=48 M. 494; 
138 I.C. 328=1932 L. 267. Section 151 is 
not a general clause validating every act of 
a Court which cannot otherwise be justified. 
The Court can act under the section only 
if it is necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
If the Court purports to prevent an abuse 
it must find what that abuse is. The Court 
cannot pass an unconsidered order of dis- 
missal leaving it to be inferred, firstly, that 
there were circumstances warranting its 
acting under section 151 ; and secondly, that it 

did so act. 54 M.L.J. 665=1928 M. 522. 

It must not be used to defeat the imperative 
provisions of section 3 of the Limitation Act. 
66 T.C. 270; 86 I.C. 256=1925 L. 321 (2); 
142 I.C. 185=1933 R. 90- An application which 
is barred both by the law of limitation and 
by the principle of res judicata cannot legally 
l>c entertained or granted by a Court in the 
exercise of its inherent powers. 1935 L. 60. 
The doctrine of inherent power has no scope 
for application where there is express statu- 
tory provisions on the point in controversy. 

69 I.C. 718; 75 I.C. 487=1923 L. 506 (2) ; 
106 I.C. 575; 15 I.C. 53=16 C.W.N. 1029. 
See also 1935 L. 60. It is only when the 
Court has exhausted its powers under the 
specific provisions of the Code, that it can 
fall hack upon the residuary power with 
which it has been vested under section 151. 
1935 P. 68; 38 P.L.R. 373. A reductio ad 
ahsurdum can he avoided by a Judge under 
the provisions of this section which is wide 
enough for the purpose. 37 I.C. 382. The 
inherent powers of a Court arc not to he 
used in order to relieve a party from the 
consequences of his own mistakes or to en- 
able him to evade the law of limitation. 43 
M.L.J. 184=70 I.C. 743; 89 I.C. 427. See 
also 1925 L. 321 ; 1935 L. 60. Excus- 
ing delay to sue as pauper. 1 01 I.C. 
320 ( 1 ) =1927 N. 197. Refund of excess 
Court-fee — Application made after long de- 
lay — Certificate to apply to Government can 
be refused. 1930 P. 435 (2). Inherent po- 
wer is that which inheres in a Court by the 
very fact of its being empowered to exer- 


cise any jurisdiction at all so that it comes 
within the express sense of the law or with- 
in the consequence that may be gathered from 
it. 1 L.W. 882= 26 I.C. 63. The power men- 
tioned in section 151 must be used very spa- 
ringly and only in the last resort. 67 I.C. 
296 ; 34 I.C. 787; 33 M.L.J. 184= 70 I.C. 
"43=1922 M. 417. If a suit is dismissed by 
the trial Court for certain reasons, it is open 
to the Court of appeal to dismiss it for com- 
pletely different reasons. 4 O.W.N. 862 
t=m I.C. 824=1927 O. 455. Varieties of 
inherent powers are well recognized and new 
categories cannot be invented. 150 I.C. 446 
= 19.14 A.L.J. 1191 = 1934 A. 585. 


Applicability of Sfction. — Section 151 
docs not apply where there is an express 
provision of law. 69 I.C. 718; 3 P. 654= 
82 I.C 813=1925 P. 47; 4 P. 180; 38 P. 
L.R. 373; 38 P.L.R. 331; 1935 M. 753= 
69 M.L.J. 75; 1935 L. 60; 1935 P. 68; 102 
I.C. 543=1927 N. 262; 52 M.L.J. 670; 

1930 C. 387=34 C.VV.N. 222; 122 I.C. 102 
( setting aside sale). Where there is right 
of appeal or revision open to party, resort 
to the inherent power to disturb the decree 
or order is not proper. 55 A. 548=144 I. 
C. 731 = 1933 A. 382. Where plaint was 
rejected party can apply under O. 47, R. 1 
or file an appeal, and inherent power under 
this section cannot be invoked. 1 5 1 I.C. 
696 =59 C . L . J . 250= 1 934 C . 623 . See also 
14-1 I.C. 147=1933 P. 132. Where sum- 
mons was returned unserved and plaintiff 
applied for issue of fresh summons, but the 
Court rejected the application and dismissed 
the suit, apparently under its inherent juris- 
diction, held, that the Court should have 
acted under O. 9, Rr. 5 and 6, and that the 
order of dismissal passed under inherent 
power should be set aside. 1933 P . 
582. See also 149 I.C. 970=1934 A. 
L.I. 832= 1 934 A. 442; 151 I. C. 356= 

1934 A. 624 ( 2); 152 I.C. 288=1934 

P. 582; 57 M. 635=148 I.C. 79=39 L.W. 179 
= 1934 Ml. 199 (2) =66 M.L.J. 498. High 
Court has inherent power to transfer suits 
apart from sections 22 and 23, C.P. Code. 
1933 A.L.J. 1507. Where appellate Court 
is asked to set aside the proceedings in an 
appeal on the ground that on the date of 
hearing of the appeal the respondent was 
not living, the procedure is to apply within 
the period of limitation for a review of the 
judgment passed in the appeal and not. 
apply under section 151. 54 I.C. 284. Hig 

Court cannot consolidate suits P®™ ,8 J 
District or other Courts. 39 B. 604—. 30 *. 

C. 560; 27 L.W. 366=1928 M.W.N. 271 
(consolidation of appeals). _ Lon sen 
parties not necessary. 40 I.C. . V 

448. Inherent power of Court ' 7 ' 4 i r 
two appeals together. 45 # A. 5 _ •' 

411. Consolidation is an inherent JK> we r . 
an appellate Court and is not barred by 
absence of application therefore m lower 
Court. 45 I.C. 463=34 M.L.J. 279. Con 
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solidation of second appeal — Single memo- 
randum of appeal, vakalatnama and Court- 
fee — High Court had no inherent power to 
order such consolidation. [54 M.L.J. 595, 
overruled.] 53 M. 248=1930 M. 376=58 

M.L.J. 510 (F.B.). Consolidation of 

Civil Revision Petitions — Filing single vakalat 
and paying single process-fee to common 
respondents — Power of High Court — Con- 
solidated process on payment of fee in each 
case — Whether can be ordered. 53 M. 26 2 
t=1930 M. 381=58 M.L.J. 521 (F.B.). A 
Court has inherent power to consolidate suits 
and this jurisdiction can be exercised even 
without the consent of the parties. 3 P.L. 
T. 584=67 I.C. 1000=1922 P. 566; 3 P. 
L.J. 446=45 I.C. 551. 

As to power to admit evidence, see 138 
I.C. 328=33 P.L.R. 152=1932 L. 207. 
The presence of a witness during the exa- 
mination of the previous witness may well 
he termed an abuse of the process of the 
Court and therefore under section 151, 
Court has inherent power to prevent that 
abuse by refusing to take the evidence of that 
witness. 1934 A.L.J. 750=1934 A. 840. See 
also the following case: 138 I.C. 524=1932 
A. 05G (Power to revise its own order super- 
seding a reference to arbitration). The 
Court has inherent jurisdiction to deal with 
allegations of misconduct of arbitrator, even 
though the award is not made. 1933 P. 
500 . i he holder of a decree for mesne pro- 
fits which 1ms not yet been ascertained, who 
has applied for the ascertainment thereof 
and for attachment under O. 21, It. 42 is 
entitled under this section and under section 
73, to claim rateable distribution in the 
assets realised by prior attaching creditor. 
151 I.C. 009=40 L.W. 291=1934 M. G04 
=07 M.L.J. 303. Where High Court dis- 
misses a suit on the ground that it has no 
jurisdiction to try it, it can, by virtue of its 
inherent powers, direct the return of the 
plaint to the plaintiff for presentation to 
tho proper Court, although O. 7, r. 10. C 
P. Code, is not applicable to it. 12 R. 432 

19.14 R. ,542. High Court has inherent 
power to reinstate legal inaditioncrs who 
have been dismissed from their profession 
(38 C. 309; 11 I.C. 997; 1 P. 084, Re"' 
on.) 148 I.C. 299=11 O.W.N. 308= 
19.14 O. 140 (S.B.). Where in a suit a 
I )a rtv objects that a pleader engaged by tho 
opposite party should not be allowed to 
appear as he had been previously engaged 
by him in connection with the same litiga- 
tion, and the lower Court after hearing both 
tho parties, accepts the objection, an appli- 
cation by tho pleader to set aside an order 
does not lie either under section 151 or sec- 
tion 115, or under section 85, Government of 
Burma Art. 177 I.C. 511=A.I.R. 1938 
Hung. 241. Code has reserved to every 
Court under section 151 tho inherent power 
to make such orders ns should be made ex 

C. C. M -91 


debito justiae and every Court should 
have in view the shortening of litigation, 
preventing / Implication of proceedings, and 
saving the parties from harassment and ex- 
penses. And delay, by itself, is not sufli- 
cicnt to deprivo a party of his remedies, if 
such delay docs not amount to waiver, 
acquiescence or abandonment of his claim 
or has not created a corresponding right in 
his opponent on extinguishment of his own. 
61 C. 711. 

Ends op Justice. — Section recognizes in- 
herent powers of a Court to make orders to 
prevent a miscarriage of justice. 38 A. 
147=36 I.C. 585; 19 Pat. 159; 1938 Sind 
137; 80 I.C. 882=1925 C. 1145; 1941 O.W. 

N. 12.19. But not for purpose of remedying 
the effects of negligence. 148 I.C. 496=1934 
A. 250. Tho proposition that where an alter- 
native remedy is provided the Court is preclud- 
ed from exercising its inherent jurisdiction 
under section 151, is too wide and does not 
take into account cases of a special and 
exceptional character which may demand the 
exercise of the equitable jurisdiction in the 
ends of jus-tice to correct palpable mischiefs 
There is no reason to limit the powers of 
tho Court in eases where the Court is moved 
to correct its own mistake and wants to 
afford redress to the party who has been 
made to suffer for such mistake. 1910 

O. W.N. 1086=1940 O.A. 104. Section 

should be applied with great caution 
and only when the ends of justice require 
its application. In order to decide whether 
the ends of justice require the application 
of tho section to a particular case, the 
Court has to keep i n view not only the 
interest of the applicant but also that of 
the other party who may be affected bv the 
order sought to be made under the section. 
20 lat.L.T. 883=1939 P.W.N. 832= \ 

iJhorl ? 9 • I>at ;-5 8 A C °urt has 

inherent jurisdiction to recall and cancel 

~ °; <lers - t -L.R. (1938) All. 71 

?V,nrf 7 i A ‘ J * 945=39 38 All. 8. A 
ourt has always got an inherent power 

wl * aC ?f te - 0r . 8Ct ? 9,de an order made by ic 
when it is brought to its notice that 'the 

Hhn..n ,S ° ne Y" Ch 18 1,1,11 a,ld V( >i d ami 
should never have l»een made. Its power 

to so rescind or vacate such an order is not 

limited to eases of fraud or deception prac- 

M u po „ the Couft. 32 S.L R. 215. 

^-ourt is bound to exercise its inherent 

. caut, ously and with circumspection, 

S?J l “ not at libert y to do so where the 
order proposed would contravene any prin- 

M° f « ? th0 co,nmon law or equity, or 
would affect a matter in respect of which 
provision has been made by statute either 
expressly or according to the true intend- 
ing ,! ierC o 0 f ‘ 14 R ‘ 173=163 I.C. 340= 

(F.B.). When the law of 
! ? land has provided ample remedies— Sta- 
tutory and otherwise— for the redress of a 
wrong suffered by a party owing to tho 
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conduct of his opponent or the mistakes com- 
mitted by the Court, a party is not entitled 
to invoke, and the Court ought not to exer- 
cise, the inherent jurisdiction of the Court. 
31) Bom.L.R. 112=1937 B. 173. See also 
1937 S. 101. It is of course easy in 
the quiet atmosphere of the Court to say 
that this and that should be done, and an- 
other suit should be brought; but any one 
who has any experience of the difficulties 
of litigation in India, particularly where. :i 
widow or a minor is concerned, can realize 
that where two courses are open, one in 
which the Court can take immediate action 
in a suit that is before it and the other in 
which the Court can merely say that another 
suit should be filed, the Court is bound in 
the exercise of its duty and in answer to 
its own conscience to direct that course 
should be taken which would lessen the 
difficulties and remove obstructions in tho 
wav of widows and orphans. 1937 S. 
loi . A suit can be stayed under tho 
inherent powers under section 151 apart 
from tho provisions of section 10. 10 L. 

L . J . 470— 1929 L . 12; 123 I . C . 50 . See 
also 45 LAV. 704=1957 Mad. 505= (1957) 

1 M.L.J. 672; 1 V . 149, 235; 144 I.C. 

107—1933 L. 50. Cognizance of cases 
which cut at the root of controversy. 9S 
I.C. 280=1927 M. 143. Section 151 has 
been enacted to deal effectually with abuse 
of process of Court. The institution of a 
second suit against the same party for tie' 
same relief on the same cause of action is 
not an abuso of the process of the Court. 
27 M.L.J. 405=25 I.C. 597. (). 20, It. 

3, C. I*. Code, is not exhaustive and it is the 
duty of a Court to invoke its inherent 
powers to correct errors that have led to in- 
justice through no fault of a party and to 
do real and substantial justice. 152 I.C. 
211 = 1934 N. 234. Order of Court obtain- 
ed by misleading it and its process abused 
— Court can order the party to make good 
the loss to the other side. 1928 M. 010= 
110 I.C. 535. A Court in India has power 
to pass a conditional decree as it can im- 
pose a condition doing complete .justice to 
the parties. 23 M.L.J. 052=17 I.C. 
987. Where decree-holder is permitted to 
bid at an auction-sale, subject to certain 
conditions being fulfilled nnd lie fails to ful- 
fil the condition, the ’Court lias power to re- 
fuse to confirm the sale. 09 I.C. 872=1 
P. 235. Sec also 143 I.C. 454=1933 M. 
399=64 M.L.J. 586. High Court has- full 
power to pass proper order to give relief to 
parties nnd it can set aside an order of a 
subordinate Court although in the revision 
petition, tho petitioner has not moved 
against it. G4 I.C. 49G=2 Pnt.L.T. 739. 
Ends of justice — Wrong execution of de- 
cree — Interference. 48 I.C. 107=3 P.L. 

J. 435. Order based on erroneous view 
that incorrect procedure has been followed. 


30 I.C. 

103 I.C. 
1933 P. 
1935 L. 


It cannot be varied for ends of justice. 
1929 N. 251 (F.B.); 48 C.L.J. 594= 
1929 C. 162. Objection to execution of 
decree — Objectors- alleging mistakenly that 
they were in possession — Objection upheld 
but no order passed for possession to objec- 
tors — Power of Court to restore possession. 
1934 P. 083. When a situation arises in 
a case of contest between a life-tenant and 
a remainderman, consequent on the death 
of tho former before the final decision of 
the Court, the Court has an inherent juris- 
dirt ion to mako suitable orders- for the ends 
of justice. 150 I.C. 425=11 O.W.N. 917 
= 1934 O. 337. 

Limitation's on tiif. rxuicise of Court’s 
l*o w Flits . — The section applies only when 
there is no other express provision of law. 

38=21 C.L.J. 014; 55 C. 219= 
804=1927 C. 850=47 C.L.J. 69; 
132; 09 I.C. 718; 82 I.C. 813; 
00; 16 C.W.N. 1029. Section 
151, is to be invoked when no other remedy 
under the law is available nnd one party 
or other is entitled to relief in equity. 
1940 A.W.R. (ILK.) 55=1940 R.D. 159. 
It is a well -recognised principle that where a 
party has another remedy, nnd will not 
adopt or negligently fails to pursue it, tie* 
Court will not, as a general rule, grant him 
relief under its inherent powers under sec- 
tion 151. 1938 P.W.N. 313=19 Pnt.L. 

T. 1 1 1 = A . I . K . 1938 Put. 447. Tim 

powers of section 151 have to be exercised 
sparingly. Where there is specific provi- 
sion of law, or a specific procedure provid- 
ed by law, which has not been followed by 
a party, or of which advantage has 
not been taken by a party, tho Court 
would certainly hesitate before exercising 
its inherent jurisdiction under section 151. 
I.L.K. (1938) Horn. 743=40 Boin.L.R. 
1025= A . I . It. 1938 Bom. 510. When 
there are specific provisions in the Coda for 
tho remedy which a party seeks, it is not 
open to him, after his failure to n-lopt those 
reined ievs, within the period allowed by law, 
to appeal to the inherent powers of the 
Court to obtain that remedy. Hence where 
u party has not applied under (). 23, R f - 
89, 90 or 91 it is not open to him to seek 
the inherent power of the Court to set aside 
the sale. A.T.R. 1938 Kang. 433. See 
also 1938 A.L.J. 1041. Where other re- 
medies are open to the applicant under the 
C.P.Codo, the inherent powers- of Lrnirt 
under this section cannot be invoked. •“ 
L. 28=130 I.C. 735; 1932 O. 220; 8 
W.N. 1238. See also 190 I.C. Wi 
Owlli 91=192 I.C. 332; 1941 R.D. 

193 I.C. 037= (1940) 2 M.L.J. 

O.W.N. 1000; 31 S.L.R. 32-103, 

101; 1940 O . A . 709=1940 A.W.R. 


O. 
1941 
429; 
1940 
Sind 
(B. 


R. 118; (1940) 2 M.L.J. 849; 194 ' 

N. 1050; 1937 Sind 101; J* 9 Joa — 1017 Cal 
1937 Lah. 410; 41 C.W.N. 893 — 19-7 - 
425; 1938 Lah. 4. Court cannot call upon 
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next friend of minor plaintiff to provide 
for security for costs before hearing. 1934 
A. 458 (1). There is no inherent jurisdic- 
tion in High Court to direct Courts sub- 
ordinate to it to proceed in a particular 
manner. Section 151 doe9 not confer any 
jurisdiction on the Court which did not 
already exist. It merely preserves the 
inherent power of the Court which it may 
possess. Varieties of inherent jurisdiction 
uro well recognised, and now categories can- 
not be invented. 150 I.C. 446=1934 A. 

L. J. 1191 = 1934 A. 585. Rights confer- 
red by sections of the Code — No provision 
for working out those rights — Inherent 
powers can he invoked to apply the provi- 
sions of the rules which are nearest in point 
with such modifications as may be neces- 
sary. 131 I.C. 610=33 L.W. 359=1931 

M. 303=60 M.L.J. 628. Court cannot 

do what is prohibited by the Code. 3 P. 
766=84 I.C. 320=1925' P. 30; 100 I.C. 
518=1927 C. 420. Section 151 does not 
authorise the Court to overrifle the express 
provisions of Limitation Act or Bengal 
Tenancy Act. 9 I.C. 246; 7 L.L.J. ”l3 
=86 I.C. 256; 1 L. 363=58 I.C. 789. 
See also 57 I.C. 15; 23 N.L.R. 193. But 
see 47 C.L.J. 87. Court has no power to 
grnnt leave to apply for review in forma 
pauperis . 1930 R. 280. In exercising the 

inherent powers the decision of the Court 
should bo based on general legal principles 
subject to any special provisions contained 
in the Code, meeting the necessities of tho 
case in question. 56 I.C. 255; 98 I.C. 70 
=1927 C. 158. Judge passing order re- 
jecting plaint under O. 7, R. 11 — His suc- 
cessor in office cannot set it aside under 
Court’s inherent jurisdiction. 1929 M. 
W.N. 140. Section 151 cannot be invoked 
so ns to treat an appeal filed on behalf of 
ono party as the appeal of another, simply 
because it should have been filed on behalf 
of the other and it was the intention of the 
pleader filing it to appeal on behalf of tho 
other. 151 I.C. 25=1934 A. 677. 

Who can* move tiib Court. — Inherent 
powers of a Court cannot be used for tho 
benefit of the litigant who has his remedy 
under tho Codo of Civil Procedure, much 
less for one who having his remedy Iras lost 
it by his own delay. 26 I.C. 46=27 M.L. 
J. 605. See also 1935 P. 68; 1923 L. 506; 
100 I.C. 575; 10 C.W.N. 1029; 1935 L. 
60. A stranger to tho litigation cannot 
intervene after the suit or proceedings are 
disposed of and claim tho protection of sec- 
tion 151 or appeal to tho inherent powers 
of the Court to do justice. 42 M.L.J. 563 
=68 I.C. 910. Court can order restitution 
to surety. 28 P.L.R. 525. 

Admin iktration suit. — Power to pass 
appropriate orders. Sec 1938 M W N 
1127. ’ ’ 

Amendment. — Where a purely clericul 


error is brought to the notice of a High 
Court when it is seized of tho matter as 
Court of appeal it can correct the error. 45 
A. 53. Sec also 1932 L. 267; 1932 0.293; 
139 I.C. 491=1932 A. 587. Section ap- 
plies to amendment of decrees and not to 
amendment of plaint. But Court can make 
corrections for ends of justice.) Extensive 
powers of amendment may bo exercised 
under sections 151 and 153*. (Ibid.) See 
also 140 I.C. 113=1933 A. 102; 8 O.W. 

N. 1238; 141 I.C. 400=1933 L. 135. A 
Court cannot vary or sot a&ide under section 
151 a consent decree made by it when tho 
decree and solehnamuh are not at variance. 
36 I.C. 239. See also 150 I.C. 869=1934 L.399^ 
The Court has inherent powers to amend or 
\<ir\ a perfected order and to make necessary 
orders at any time even after an appeal has 
been preferred against it where the decree 
is not in accordance with tho intention of the 
Court as gathered from the judgment a s a 
whole. 26 I.C. 946=18 C.W.N. 772. Amend- 
ment. of decree after disposal of appeal. 
8 Pat.L.T. 143. Section 151 would enable 
a Court to alter a decree when it does not 
correct y express what the Court actually 
decided or intended to decide. 73 I.C. 67i> 

1 X 7i ]57 LC * 810 = 1935 O.W.N. 

°- 46 h * SV;e alji0 41 Bom.L.R. 
117°; PJ 37 M.W.N. 1013; 1937 O.W.N. 1110. 

1 11c Court Iiub always got tho power to make 
an order allowing the amendment of an exe- 
cution petition in the interests of justice Its 
power is not limited by O. 21, R. 17,' the 
Code being not exhaustive. Sections 151 and 
103 enable tho Court to exercise its inherent 
powers of amendment when the interests of 
justice require the same. 39 C.W.N 1144 
As_ to amendment of plaint and decree see 

•um. LC 7ori 3G 7™?xr 0WN * 471 = 1935 O. 

' , 1941 O.W.N. 1. As to power to 

amend sate certificate, see 156 I.C. 812='41 
L.W. 571 — 1935 M.W.N. 378 = 1935 M. 420. 
Where the decree has not been signed the 
, urt * ias P ouor to make alteration to make 

i'S 0 ™ c ?'S istc T nt - 17 W. 254=7-4 I.C. 416; 
.*/ I.C. 3D2. It is not competent to a Court 
to amend the decree of another Court trans- 
ferred to it for execution even though tho 

*"° r r’r'n ° hviou8 - 15 LAV. 301=65 I.C. 
<10; 34 I.C. 787 = 3 L.W. 499. W’liere the 
question of costs was raised bv the appli- 
cant for an amendment of th,e decree in 
10II1 the first and second appeals which 
were dismissed, the matter must be presum- 
ed to uavo been adjudicated upon adverse* 
ly to him. In such circumstances, no appli- 
cation by him for amendment of the decree 
relating to costs is competent in the first 
appellate Court. 41 P.L.R. 136=1939 
Loh. 312. It is not open to a Court to en- 
tertain a second application for amendment 
of a decree, when a prior application on tho 
samo question has been dismissed. 41 P.L. 

1 — A. I. It. 1939 Lnh. 312. A decreo 

should not be amended in the exercise of 
the powers conferred under sections 151 and 
152, C. P. Code, long after it was passed so 
M to prejudice the rights acquired by third 
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parties in the property affected by the de- 
cree. The principles which apply’ to the 
amendment ot' pleadings cannot be extended 
to the amendment ot a decree after in- 
terest of third parties has accrued. II Bom. 
L.h\ 800 = A.I.R. 1939 Bom. 389. An appli- 
cation to amend a plaint on the ground that 
the correct view has subsequently been laid 
down by the High Court should be allowed. 
-0 I.C. 383. Where the parties allowed a 
decree to be enforced for six years before 
attempting to amend it. it should not be 
amended specially when there is no clerical 
or arithmetical mistake. 07 l.C. 320. Where 
the trial Court is of the opinion that the error 
if any was not one arising from any accidental 
slip or omission but rather arising from the 
negligence of the parties, it would not be 
proper for the High Court to say that there 
is such an error as would justify an amend- 
ment. Further where it cannot be amend- 
ed under section 152, it could neither be 
amended under section 151. ISO l.C. 007 = 
1910 O.W.N. 213 = A. I. It. 1940 Oudh 298. A 
Court has inherent power to amend a decree 
for pre-emption and deduct the amount due 
to the pre-emptor from the vendee as a 
charge on the property sold, from the pre- 
emption money. 54 I.C. 34. Court cannot 
amend a decree which is in conformity with 
judgment. 100 I.C. 142 = 1927 L. 403. Where, 
in a mortgage suit, the boundaries of the 
mortgaged property are not correctly given 
by inadvertence and a sale certificate is 
issued after the sale held after passing of 
the preliminary and final decrees, the preli- 
minary and final decrees can be amended and 
if the misdescription has not affected the 
sale price, the sale proclamation and the sale 
certificate can also Ik> amended. If, on t lie 
other hand, the sale price has been affected 
by such misdescription, the sale will be set 
aside and decree-holder will bo entitled to 
bring the properties to a fresh sale. [41 
C. 590 (P.C.). Ref.] 1934 L. 29. Where tne 
mortgaged property is incorrectly described 
in the plaint, in the preliminary decree and 
in the final decree, an amendment of the 
description of the property in final decree 
can bo allowed in the exercise of the in- 
herent powers of the Court. [19 CAV.N. 
1021, Rel. on.] 1935 R. 522. S«e oh o 1930 
O.W.N. 575=102 I.C. 233. So also where 
the lehtutra number of the mortgaged pro- 
perty was wrongly given in plaint. S Luck. 
734 = 150 I.C. 791 = 11 O.W.N. 550=1934 O. 
352. Where a mistnke ns to description of 
pioptrty is made in the plaint and is repeated 
in the judgment and decree Court lifts power 
to amend plaint and decree. 153 T.C. 378 = 
1935 O.W.N. 31 = 1935 O. 92. Where r.ftor 
the passing of a final decree on n mortgage 
nn application m.»de under sections 151, 
152 and 153, 'J I - . Code, te anion 1 the mort- 
gage deed, p~;':ar. : nary and fir.* I decrees 
with reference to the extent of the interest 
mortgaged, namely, from ‘five pics’ to ‘five 
shares’ on the ground that a mistake which 
crept in the mortgage was repented in the 
plaint and in the decrees, it cannot be grant- 


ed for the mortgagees cannot be allowed to 
obtain by this application what they could 
not have obtained in the suit itself. This 
is a case which i s governed by the rule laid 
down in section 94 of the Evidence Act I 
L.R. (1939) All. 399 = 1939 A.L.J. 193 = A. 
J.R. 1939 All. 231. Even in the case of a 
compromise decree, Court has ample powers 
under section 151, if not under section 152, 
to correct its mistake and amend it s decree 
so as to bring it in accordance with the 
agreement of parties. (30 11. 77 and 10 C. 
012, it.) 150 I.C. 721 = 1934 R. 108. Se c also 
30 Bom. L.R. 1217=1935 B. 75. P brought 
a suit for possession of land against K. 
Criminal proceedings between the parties 
were also pending about the same time and 
possession of a part of the land in suit was 
restored to P by the Criminal Court. Coun- 
sel for P consequently made a statement in 
Court that his client had received possession 
ot a part of the land in dispute. Counsel 
for K stated that an appeal had been pre- 
ferred against the award of possession. The 
suit proceeded and finally the .Judge granted 
a decree to P for possession of the land 
in suit excluding that portion given to him 
by the Criminal Court. Subsequently the 
owner of Criminal Court was upset in 
appeal, and P was dispossessed of tlmt land. 

I' applied under sections 151 and 152 to have 
this land also included in his decree. Ildd, 
that section 152 was not applicable, hut the 
amendment could be made under section 151. 
1934 L. 735. During pendency of a suit a 
compromise petition was filed by the parties 
which stated that the defendant was to pay 
a eertain amount in satisfaction of plaint- 
iff’s claim within three months, that as secur- 
ity for such payment defendant had handed 
over Government promissory notes to one L 
who was not a party to the suit and that if 
within three months the agreed amount or 
part thereof was not paid, L was to sell the 
promissory notes or jus many of them as 
necessary and satisfy plaintiff's claim. The 
petition then prayed that the suit he recorded 
as compromised. Upon this Court pnssod 
the following order: “Let the ense nnd suit 
be dismissed in terms of compromise.” No 
order was rondo ns to costs nor any decree 
was prepared. The agreed amount wns not 
paid. L instead of selling promissory notes 
returned them to defendant. Plaintiff sought 
execution ngninat defendant, but discover- 
ing that no decree wns passed applied to 
Court under sections 151 and 152 for amend- 
ment of the order. Held, flint the order of 
Court dismissing suit was wrong. The plaint- 
iff was entitled to a decree in terms of the 
compromise petition and failing to realise 
amount in three months or by sale of promis- 
sory notes, he wns also entitled to realize it 
by executing decree against defendant. I 1,1 
liability of the defendant did not cense mere- 
ly by handing over promissory notes to • -* 

who was not n pnrtv to the suit. Sections » 

nnd 152 applied nnd the ° T( J? r -? 1 1 > J v im 
should he amended. (34 I.C. 180, Dist.) 

P Adding Parties.-— E ven in cases whero 



S. 151] 


The Code of Civil Procedure (V of 1908) . 


725 


NOTES. 

tho application for addition or substitution 
of parties does not fall within the language 
of the rules of the Code, Courts have 
power to pass tho necessary orders for 
the addition or substitution of parties. 
(1932 C. 783; 1929 M. 268; 44 M.L.J. 322 
and 38 M. 406, Eel. on.) 1933 A.L.J. 
1512. An appellate Court has power to im- 
plead only such persons as parties to the 
appeal as were parties in trial Court 
and were not made parties to appeal but 
not those who were complete strangers to 
the suit. 56 I.C. 726 = 31 C.L.J. 130; 67 
I.C. 10 = 34 C.L.J. 405. Court cannot use its 
inherent powers to extend the scope of 
a provision which places limitation on it. 
Appellato Court has therefore no jurisdic- 
tion to implead a person against whom an 
appeal has abated as such a person is not 
one “interested in the result of the appeal” 
within O. 41, R. 20. 41 LAV. 111 = 1935 M. 
175. Powers of a Court to implead parties 
under section 151 are circumscribed by O. 4*1, 
R. 20 and it is only in exceptional’ circum- 
stances that the inherent powers under sec- 
tion 151 could be invoked. 73 I.C. 136 = 1923 
L. 490. See also 43 P.L.R. 471 ; 19 Pat. 159 = 
20 Pat.L.T. 883 = 1939 Pat. 678 (F.B.). Also 
8 L. 1(51 (power of High Court to transpose 
parties); 1927 C. 37. A Court has jurisdic- 
tion in an appeal to order the addition as 
parties to the appeal legal representatives of 
respondents who were not parties to the ap- 
peal in tho sense that they were dead. Though 
tho appeal might bo one’ against a dead per- 
son or persons, tho Court has power under 
sections 151 and 153 to add the legal repre- 
sentatives and amend the record in order to 
prevent injustice being done to either side. 
39 Bom.L.R. 444=I.L.R. (1937) Bom 602 = 
1937 Bom. 401. 

Affidavit. — Power to direct particulars 
to bo put in affidavit or petition. 40 CAV.N. 
91 3. 

Alteration of order passed by predeces- 
sor. — It is not open to a Judge in the exercise 
of his inherent powers to modify or alter an 
ex parte order of his predecessor passed in 
tho execution proceedings, when the modifi- 
cation or alteration of tho order, more than 
three years after the order was passed, far 
from furthering the ends of justice would 
work serious injustice to the interest of the 
decree-holder. 158 I.C. 705=1935 OAV.N. 
1091. Section 151 is not intended to con- 
stitute ono Subordinate Judge an appellate 
authority over his predecessor of like juris- 
diction as himself. If 0 no Judge reviews the 
order of another, ho cannot escape the pro- 
visions of O. 47 by placing his order under 
section 151. Both section 151 and O. 47 aro 
to bo construed strictly and aro not intended 
to bo used to allow o'no Judge to sit in ap- 
peal on orders of his predecessor exercising 
an equal jurisdiction with his own. I.LR 
(1939) Kar. 330 = 1938 Sind 137. 'Where a 
presiding officer of a Court has passed an 
order, his successor ennnot and should not go 
behind that order and hold that order to be 
ultra vires. 1938 OAV.N. 348 = 1938 


Oudh 103. 

Arbitration — Power to supersede Arbi- 
tration. — There is an inherent jurisdiction 
in Court to intervene and supersede the 
arbitration if the case fell under section 151, 
via., where such an order is necessary for tho 
ends of justice or to prevent the abuse of 
tho process of the Court. Where after a 
reference to arbitration has been made on 
tho agreement of tho parties, it i 9 found by 
tho Court that two out of tho three arbitra- 
tors forming the tribunal are closely connect- 
ed with one purty and that the other party 
were unaware of the relationship, tho 
circumstances of the case bring the matter 
within section 151 and the Court has power 
to supersede the arbitration. 153 i.C. 505 
=1935 A.L.J. 72 = 1935 A. 231; 41 LAV. 
261 = 68 M.L.J. 537 = 1935 M. 349. The Court 
cannot revoke its order of reference to 
arbitration in the exercise of its inherent 
power under section 151, C. P. Code. Such a 
power does not exist apart from the provi- 
sions contained in Sell. II, C. P. Code 167 
I.C. 171 = 1937 A.L.J. 29 = 1937 A 141 
(F.B.). See also 1932 A. 655; 41 LAV. 261 = 
68 M.L.J. 537; 71 M.L.J. 648 = 1937 M. 9. 

Award. — Award under Co-operative 
Societies Act — Mistakes in — Correction — 
Jurisdiction of Civil Court executing award 
to direct rectification. See 40 CAV.N. 89. 

Commission. — Order of executing Court 
regarding commission payable to auctioneer 
—Interference by High Court. See 1935 L. 
956. 

Compensation for improvement. — Tho 
order of the executing Court confirming a sale 
which is set aside on appeal does not amount 
to a decree and therefore an application by 
auction-purchaser for improvements payable 
in consequence of that order cannot be said 
to fall within the purview of section 144 
as that section contemplates restitution 
where a decree has been varied or reversed. 
Nor does the application fall under section 
47 as tho question of improvements is one 
between the auction-purchaser and judgment- 
debtor and does not relate to the execution, 
satisfaction or discharge of the decree as 
such. r l lie application can therefore fall only 
under section 151. The question of improve- 
ments by auction-purchaser is a question in- 
cidental to and consequential on the setting 
aside of the sale. The executing Court under 
section 151 has jurisdiction to go into the 
question of improvements. The judgment- 
debtor cannot be allowed to retain the bene- 
fit of the improvements made bona fide by 
tho auction-purchaser without paying for 
them. 'Pho case therefore is a fit one for tho 
exercise of the inherent powers of the Court 
under section 151. 189 I.C. 683 = A.I.R. 

1940 Lah. 59. Section 151 cannot be inter- 
preted as giving the Courts power which 
under the general law they do not possess. A 
Court has no power under the section to give 
compensation to a decree-holder, who after 
purchasing property in execution in satisfac- 
tion of his decree loses part of that pro- 
perty as. the result of another suit. 16 Pat. 
729 = 18 Pat.L.T. 826 = 1937 Pat. 647. 
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Compromise decree can be set aside in 
exercise of inherent powers of Court on 
the ground that the party had not consented 
to tiie terms mentioned in the decree 8 O.W. 
N. 1207. Sec also 1933 P. 135; 41 Bom.L.R. 
!M>4; 57 C. 1143 = 1931 C. 51. Where a com- 
promise <Vcree is passed by a fraud practis- 
ed upon the Court, it is within the inherent 
power of l lie Court to correct its own pro- 
ceedings. But where a consent has been ob- 
tained by the practice of fraud between the 
parties, the remedy lies by way of suit and 
not by way of an application, lit P. 105=148 
l.C. 947 =15 Pat.L.T. 103 = 1934 I\ 229. The 
remedy of a party who impeaches a consent 
decree on the ground that his consent was 
induced by fraud is to institute a regular suit 
for the purpose. Section 151 is nor appli- 
cable in such a case. In the first place, the 
section being a residuary section should not 
be applied at all unless there is no other 
remedy open to the litigants. In the second 
place, the matter for enquiry in such mat- 
ters is something extraneous to tie* suit 
itself and tin* same kind of investigation is 
necessary as in a contested suit. Further it 
cannot fie said that there was any fraud 
piactised upon tfr Court which would justify 
it in exercising its inherent power. 13 C.W. 
N. 969 = A.I.R. 1939 Cal. 058, Compromise 
effected on behalf of pardanashin lady by 
fraud — Court can set aside — No appeal lies. 
IP) T.C. 953=1934 P. 41. A compromise 
decree under O. 23, R. 3 could be passed 
only after there has been an order that the 
compromise be recorded. This is not a purely 
formal matter, but is a question of substance. 
Where, therefore, a Court passes a decree 
on the basis of a compromise without a 
formal order for recording the compromise 
the decree is irregularly passed and such a 
decree can be set aside on an application 
under section 151. 11 P 359=111 Pat I. T 

530 = 1935 P. 439. 

Contempt op Court. — The effect of the 
section is to give absolute power to Courts 
to summarily punish contempts bv fine or 
imprisonment. 50 T.C. 981=23 C.W.N. 389; 
80 T.C. 050=1923 M. 92. 

Consolidation ok Suits. — Sc r under Ap- 
plicability of section (supra). 

Conversion of onf. petition into ano- 
ther. — The petition under section 151 can be 
treated ns one for review. 43 M.L.J. 290 = 70 
l.C. 425. Tfegtorntion application of an ap- 
plication under O. 9, R. 9 dismissed for de- 
fault. can be treated as one for review. 54 
C. 405 = 103 T.C. (19 = 1927 C. 534. High 
Court can condone misapplications of spe- 
cial provisions; it can convert application 
for revision info memo, of appeal. The 
High Court’s power cannot be exercised if 
law is not complied with ns regards limita- 
tion and Court fees. 48 T.C. 779. 

Conversion of suit into application.' — 
Where legislature provides a procedure 
of a summary nature by an application with- 
out expressly barring any suit in that behalf, 
it is always within powers of Courts, when 
instead of application a suit is filed, to treat 


the suit as an application and decide accord- 
ingly. 105 l.C. 715 = 40 C.W.N. 850 = 1936 C. 
342. 

Criminal complaint.— The High Court has 

.jurisdiction under section 151 to grant an 
injunction in personam against a person who 
has submitted to the jurisdiction to restrain 
him from proceeding with a criminal com- 
pln.iit in a Court which is not subject to the 
jurisdiction of the High Court, if in the ex- 
orcise of its discretion the High Court thinks 
proper to do so. But this is a .jurisdiction 
which should be exercised with extreme 
caution. 43 Bom.L.R. 287. 

Defence, striking off. — Court can in 
exercise of its inherent powers strike off 
tin* defence in a fit and proper case. Where 
sue!, order was justified by repeated defaults 
•>t defendant it cannot bo interfered with in 
•< vision. 54 L.W. 801 = 01 M.L.J. 477. 

Dismissal fop. default. — The Court in a 
proper easy can re admit an appeal dismissed 
for default. 45 B. 048 = 00 l.C. 919. Sec 
also 11*27 C. 70. Where flu* next friend of a 
minor, appellant is of unsound mind, the 
minor’s absence at the hearing cannot be 
treated as default and his appeal will be 
re admitted by Court in exercise of inherent 
powers. 45 B. 048 = 00 l.C. 919. A parti- 
tion suit is not liable to bp dismissed for 
default after the passing of the preliminary 
decree. 47 M.L.J. 441, relied on. An order 
by the trial Court dismissing a suit for 
default after the passing of the preliminary 
decree cannot be treated ns one made under 
the provisions of O. 9 and although the appli- 
cation to restore the suit has been made 
under. R. 9 it is not in fact governed by the 
provisions of that Chapter at all but must bo 
deemed to be an application made under 
section 151 and, therefore, no appeal lies 
under O 43, R. 1 (r) against the order of the 
Court dismissing such an application. 30 
L.W. 979 = 54 M.L.J. 781. Sr r also 1940 O. 
W.N. 1 080. When the application ’itself 
shows tha* it is one for the restoration of a 
suit, justice should not be denied, simply 
because there is a technical objection to the 
word “review” which lias been employed in 
the application. As the Code cannot ho said 
to be exhaustive, it is not necessary in every 
ease to have tin* support of a section of the 
Code to pass an order not expressly or im- 
pliedly forbidden which is required in fho 
inteiests of justice. 1 L. 339 = 58 T.C. 748. 
Where on the hearing of nn application 
under O. 9. R. 13, the Court finds that no 
sufficient cause for non-appearance has been 
made ouL it should dismiss the application. 
The Court lies no power in such n ease to 
restore the suit on other grounds under its 
inherent powers. 02 C.L.J. 208 = 39 C.\Y.N. 
894. Restoration of execution application 
dismissed for default. 99 T.C. 954—19- ' * L 
355 = 52 M.L.J. 123; 50 M. 67 = 20 I,.W. ,J78 
Srr also 1935 R.D. 318; 20 A.L. J. - 1 '• 

l.C. 372; 119 T.C. 494; 13 t. 701 - 142 I.U 
080 = 34 P.L.R. 70 = 1933 L. 09; 4 A.W.R. 

1025 = 1935 A. 27. „ .. 

Court-fee, refund of. — Tn eases wli 

nro not govorned by sections 13, 14 nn * > 
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Court-Fees Act, the High Court has inhcront 
powers to direct a refund under section 151, 
of excess Court-fee, where Court-fee has been 
paid in excess of the amount payable, and 
obvious injustice has been done. 39 C.W. 
N. 1071=1930 C. 347. Sec also 1937 M. 178; 
(1937) 1 M.L.J. 21; 1937 Cal. 80; 1937 A. 
W.R. 389 = 1937 A.L.J. 481. Where the Court 
has inherent power to order the refund of 
excess Court-fees, a direct order for a refund 
ought to bo passed. If the Court does not 
possess jurisdiction to pass an order for re- 
fund, it is not its duty or function to issue 
eleemosynary recommendations for the pur- 
pose of enabling a litigant to present a me- 
morial ad mincricorduin to the ltevenuo Au- 
thorities. [35 M. 041 and 57 M. 542 (544), 
Disappr.] 14 R. 173 = 103 I.C. 340 = 1930 R. 
208 (F.B.). Where a Court-fee has been 
paid by a litigant of a larger amount than 
that exigiblo under the Court-Fees Act, the 
, Court has inherent jurisdiction to order 
that tho excess Court-fee be refunded 
cx debito justitiac. But where a speci- 
fic Court-fee exigible under the Court- 
Fees Act has duly been paid, and in the Act 
express provisions are inserted setting forth 
tho circumstances in which a Court-fee can 
bo refunded, the Court has no jurisdiction in 
t lie exercise of its inherent powers or other- 
wise than as therein prescribed to order that 
tho Court-fee chargeable and paid shall bo 
refunded to a litigant. Where, therefore, an 
order of remand passed by tho Court does 
not coine within section 13 of the Court-Fees 
Act but is one purported to have been passed 
under its inherent powers, the Court has no 
jurisdiction either under tho Court-Fees Act 
or in tho exorcise of its inherent powers to 
refund tho Court-fee paid by tho appellant. 
14 R. 173 = 163 T.C. 340 = 1936 R 208 (F.B.). 
See also 154 I.C. 460 = 1935 Posh. 8. Plaint, 
rejected for deficiency in Court-fee — Plaintiff 
making good tile deficiency and asking for 
restoration of suit — Power of Court to treat 
Court-fee already paid as part, of Court-fee. 
Scc_ 1935 A.L.J. 1127 = 159 I.C. 630 = 
1935 A. 985. Refund of unspent process 
feo or custody fee deposited in respect of 
attachment of movables. 1937 C. 86. The 
High Court can under its inherent powers 
assist an appellant who has erroneously paid 
excess Court-fee on his memorandum 
of appeal. What it docs judicially in such a 
ease is to decide what is the proper Court-fee 
and then issue a certificate to the party that 
excess Court-feo has been levied. It still 
lies with the Rcvenuo Authorities to decide 
whether or not they will refund the excess 
in the circumstances. (Case-law reviewed.) 
1032 M. 438 = 139 T.C. 131=62 M.L.J. 541 
S?c also 7 R. 88 = 117 I.C. 585. A Court 
remanding a case under section 151 is equal- 
ly competent to order a refund of Court-fee 
paid on memorandum of appeal. 136 I.C. 
559=1932 L. 219; 141 I.C. 400 = 1933 L. 135 
= 34 P.L.R. 270; 151 I.C. 721=40 LAV. 372 
— 1934 M. 643. Court hag the power under 
section 151 to grnnt a certificate for refund 
of Court-fee, in cases not covered by sections 


13, 14 and 15 of the Court-Fees Act. Tho 
discretion of the Court is not barred by the 
fact that excess fee was paid by the mistake 
of party and not in consequence of any direc- 
tion by Court. (55 M. 641, Foil.) 38 LAV. 983. 
142 I.C. 633 = 34 P.L.R. 1=1933 L. 351. See 
also 152 I.C. 215 = 38 CAV.N. 185 = 1934 C. 
615; 149 I.C. 1191 = 39 LAV. 762 = 1934 M. 
409 = 67 M.L.J. 99. Court has no power, after 
appeal has been disposed of, to recover defi- 
cient Court-fee on memorandum of objections 
[140 I.C. 191; 46 C. 520; 82 I.C. 588; 51 I.C. 
756 (F.B.), Foil.] 142 I.C. 25 = 1933 M. 321 
= 1933 MAV.N. 330 = 37 LAV. 300. Provision 
of section 151 cannot be invoked in order 
to grant refund of Court-fees, where it is 
not allowed by tho Court-Fees Act. Tho 
Court-Fees Act is self-contained enactment 
and exhaustive on the subject. There are 
certain provisions in that Act whereby a 
refund of Court-fee is mandatory and there 
are others in which a refund is permissive. 
To allow refunds under any other circum- 
stances would bo in effect adding to tho 
Court-Fees Act, and therefore no refund 
can be granted when a remand is made under 
section 151. 1935 Pcsh. 8. If application for 
refund of Court-fee is made after long unex- 
plained delay, it is open to Court to refuse 
certificate to apply for refund to Government. 
11 Pat.L.T. 476. 

Crown debts, priority for. — The Crown 
has priority over unsecured creditors in tho 
payment of debts and the Court can, on ap- 
plication and without a formal attachment 
being issued, order payment of a Crown debt 
duo by the debtor where there are funds in 
Court belonging to the debtor. Where in 
execution of a decree the judgment-debtors 
property is sold in Court-auction and money 
is realised, tho Court can on the application 
of the Government order payment out of the 
sale proceeds money duo by the judgment- 
debtor on account of income-tax assessed on 
and due by the judgment-debtor. It is not 
necessary for the Crown to file a suit for the 
amount duo, when the debt is not disputed 
and is indisputable. The right to payment 
being indisputable, justice requires that it 
should bo paid to the Crown when formal 
application for payment has been mado. Both 
right and convenience demand that the Court 
should exercise its inherent power. No special 
Act of the Legislature is required to enablo 
tho Crown to apply to the Court for payment 
of money to which it has an undoubted right. 
Tho decreo-holder who brings the property to 
sale is not, by reason of his attachment before 
sale, placed in tho position of a secured credi- 
tor. Nor docs section 46 of tho Income-tax 
Act operate as a bar to the payment by tlio 
Court on mere application. Section 46 is not 
exhaustive and it cannot, without express 
words to that effect, take away from tho 
Crown the right of enforcing paymenf by any 
other method open to it. MocJcett, J.— The 
Court under such circumstances can rightly 
invoke its power under section 151, making 
the payment to the person entitled to it. I. 
L.R. (1938) Mad. 744 = 47 LAV. 368 = 
1938 Mad. 360= (1938) 1 M.L.J. 351 (F.B.). 
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Dki.av. which docs not amount to waiver 
acquiescence or abandonment of claim or has 

not created rights in the opposite party i s no 
ground to deny relief under this section ‘ 61 
C. / 11 = 1035 C. 39. 

Evidence. — Section 151 is not to be light- 
ly invoked or intended to permit a Revenue 
Court to decide a case against the weight of 
evidence, even if it appears equitable. 193(1 
R.I). 4o7. See also 1941 A.L.J. 345. 

Ex PARTE DECREES AND ORDERS. — Hi'dl 
Court, can under the section or under its 
inherent jurisdiction set aside an rx parte 
decree which is shown conclusively to !»'■ 
irregular by the record. 38 EC. 673 = 15 a.L. 
d. -4. .S’rr o/ao 16 I.C. 677 = 34 A. 518; 133 
(, ' i ~ J !, ’l S - (F.J>.) contra 101 T.C. 
(.l/=l!*L-, E. 312. Vx part r decree against 
lunatic— Objection by sons of judgment- 
d eb tor >n execution — Court has power under 
section lol to reconstitute the suit and award 
relief. 34 C.W.N. 989. Court which has on 
an rx parte application granted an extension 
ol time to file an appeal can revoke or alter 
its order before the appeal is admitted. 45 
9. ,L;». Where >x part, application is made 
hy a party f„ r granting extension of time 
for filing an appeal it is the duty of the party 
to show to Court the points of law or fact in 
lus favour :ls well as against him. 45 I.C. 725 
there is no inherent power in Court to set 
aside an rx parte decree by summary proced- 
ure and the power of the Court in that con- 
nection ,s limited to the circumstances 
mentionod in 0 9, R. 13. 43 M. 94 = 37 M.L.J. 
.»99; 2/ EC. 12; 98 I.C. 658 = 1927 N 03- 
1930 C. 387-34 C.W.N. 222; 1930 N 48 In- 
herent power should be cxenvsed not capri- 
ciously or arbitrarily but r.r debit o jus titiar 
on sound general principles and so as not to 

x? n o , rlo V ^l , c , J ,P T in,0ntions of >a'i»hiture. 43 
^4 — 3/ M.L.J. 500; 100 I f 1 518 — r 

C-W.N. 10. Where a definite p'eriod 
of limitation has been prescribed by Art 16! 
of the Limitation Act for an application to 
set aside an er parte decree. Court would not 
be entiUed by purporting to act under section 

1? p' T, ;3- , ° r*" w] IXTin.l, 05 T.C. 

• A ( ourt ran set rtairic an rx 

c -o r T> * P r n Tlr hy nn ovcrsi ^ lt - ™ r 

— o 3 t? 7f 25 • Src nlsn 02 I.C. 113 

• 2, °- Court can restore to file a 
suit m which an o- parte decree was obtain- 
ed against a minor without a guardian, 
w t c was »'d>ser, U ently declared void. 

Execution op decree.— The provisions of 
section lol should not be applied to execu- 
tion proceedings. 1936 Pe.sh. 115. When 
execution is delayed Court ran award mesne 
profits. 63 T.C. 43. Power to grant, time to 
judgment-debtor for payment of decree 
amount 84 I.C. 134 = 48 M. 494; 31 C.W.N. 
*)o3. A Court has authority to sot aside its 
order confirming a sale in 'favour of a per- 
son other than the bidder and there can be 
no question of limitation. 30 T.C 230 
Whero an Act does not provide any clear 
proceduro for oxecuticm of an order 'passed 
under it, th 0 inherent powers of the Court 


to execute its own order should be invoked 
$90— 1929 A. 211. See also 39 c! 

1144; 39 P.L.R. 210 = 1937 L 29- 1G1 

1. C 933 = 1936 P. 176 (Power to recall 

order in execution made ex parte without 
notice). Objections as to the validity of a 
decree and to its executability should be 
raised at the time when the decree is made 
a rule ot Court and at the time when tho 
decree i s put into execution. After the de- 
cree has been fully satisfied and possession 
, ,l "' property under terms of tho decree 

has actually boon delivered to the decree- 
holder. no such objection can properly be 
raised by means of an application under sec- 
tion 151. The appropriate remedy of the ap- 
plie.int, it so advised is by a regular suit in 
the Civil Court and not by’ an application in 
voting t),,. inherent powers of the Court 
1941 C.W.N. 965=1941 O.A. 678. A per- 
son obtaining a preliminary decree for par- 
tition. is not entitled to ask the Court under 
.section lol, to direct the making of a pro- 
clamation about the share. No ground for 
action under section 151 apses where a re- 
medy i S provided by the Code itself. A pre- 
liminary partition decree is of a declaratory 
natiin- and it is implicit in it that further 
proceedings are required to complete the par- 
tition. 1941 O.W'.N. 718=1941 O.A. 478. 

Kxecetiox, stay of.— H igh Court has 
inherent power to stay execution in view of 
an intended appeal to the Privy Council 40 
C. 955=18 I.C. 207. Sec also 7 L.L.J. 457 ; 
*9 I.C. 588. Insolvency Court has no power 
under section 151 to stay execution proceed- 
ings in another Court. 32 T.C. 897 = 3 LAV. 

2. >0. High Court has an inherent jurisdic- 
tion to stay any suit which is an abuse of 
the process of f lie Court. 27 TC 455 = 27 M. 
H.J. 645. See also 75 I.C. 419=1923 L. 514; 

10 C. 955=18 T.C. 207. High Court has in- 
herent jurisdiction ns a Court of Appeal 
where appeal is made to it, to stay proceed- 
ings in lower Court as ancillary to its powers 
of reversing the order of the inferior Court. 
1919 P. 145 = 52 T.C. 185. Court has inhe- 
rent power to stay confirmation of sale. 1930 
E. 793 (2). Whore a claimant to attached 
property withdraws his claim petition and 
later files a declaratory suit under the Speci- 
fic Relief Act to declare that the decree in 
execution of which the property wns attach- 
ed is not binding on the estate of the judg- 
ment-debtor of whom the plaintiff claimed 
to be sole legal representative, it is not open 
to the Court trying the rase to stay the exe- 
cution sale under that decree. The sale can- 
not affect the plaintiff’s right, nnd if lie suc- 
ceeds then his interests in the property would 
be deemed nof to have been disposed of bv 
the sale. Section 151 cannot be invoked, for 
it is not necessary in the ends «>f justice, or 
to prevent the abuse of the process of the 
Court, to stay execution when the right, title 
nnd interest, cannot be affected by flic sale. 
1940 unng.L.R. 749. Under section 151 the 
Court has full power to correct suo motu de- 
fects which it discovers in its proceedings. 

Tt cannot bo said that a Court is bourn! to 
proceed with tho sale of property when i 
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has been brought to its notice that by rea- 
son of the absence of attachment, misdes- 
cription in the proclamation or other defect 
any sale held is bound to bo set aside. The 
Court is entitled to pause and require that 
the party concerned should correct an obvi- 
ous defect. 1938 A.M.L.J. 97. 

Extension ok time. — Extension of time 
cannot bo granted for payment of money 
under a decree in a suit to set aside a mort- 
gage; the plaintiff should not be allowed to 
calculate his month from the date ho got the 
copies of the decrees. 42 A. 039 = 57 l.C 16. 
See aUo 1931 A.L.J. 1049 = 1931 A. 727 
(F.B.) (Extension of time for tendering 
security in an application under section 17, 
Provincial Small Cause Courts Act — Power of 
Court to extend time in exercise of its in- 
herent powers). In a partition suit the Court 
has inherent power to fix time for filing ob- 
jection to the report of the Commissioner 
and to reject objections filed afterwards. 50 
l.C. 152 = 17 A.L.J. 498. Section 151 does 
not give Court any new powers and it cannot 
extend the time fixed by Art. 103 of the 
Limitation Act for setting aside dismissal for 
default, 55 l.C. 55. Courts cannot extend the 
time for making deposits prescribed by the 
Code under their inherent powers. 33 l.C. 
990 — 3 L.W. 271. See also 1933 A. 157; 
(1941) 1 M.L.J. 0.18 (Extension of time for 
payment of money within a specified time). 
In a suit for specific performance of a con- 
tract of sale, neither the original nor the 
appellate Court has jurisdiction to extend the 
time fixed by a decree for performance of 
contract. 32 l.C. 401=3 L.W. 29. But see 
32 f.C. 509 — 9 Bur.L.T. 83. Time fixed by 
a decree cannot bo extended under section 
151. That section is not meant to empower 
the executing Court to alter the decree, or in 
any way affect its finality. 49 l.C. 840. See 
also 1941 O.W.N. 965.* Court has power 
under section 151 to extend time o n an ap- 
plication made after the date fixed for pay- 
ment of money, if it i 8 necessary for the ends 
of justice, in n suit for specific performance 
of a contract to sell. 32 l.C. 509. So also 
in cases where as a condition for staying de- 
livery of possession in execution, judgment- 
debtor was ordered to pay some money on a 
certain date every year. 1933 M. 563=38 L. 
W 201— 65 M.L.J. 138. But not where the 
default is wilful and deliberate. 1933 M 
879 = 05 M.L.J. 819. 

Expunging from record.— Where the judg- 
ment of a Subordinate Court has not been 

. • ... . — « ^ Court on appeal or 

revision High Court has no power to ex- 
punge adverse remarks on the character and 
credibility of a witness from the judgment 
66 l.C. 1005=44 A. 401. High Court has 
power to expunge irrelevant and scandalous 
matters in the judgments of Subordinate 
Courts on an application by a person not a 
party to the proceeding. The power must 
be exercised in extremely exceptional cases 
and with caution. 47 l.C. 981=35 M.L T 
368. See also 33 l.C. 608=3 L.W. 283 
C. C. M— 92 


Where remarks made by a Judge in a judg- 
ment cast a slur on a Government depart- 
ment but was not required for the disposal 
of the main case and ithcre was no justifica- 
tion for making such remarks, held, that 
those remarks should be ordered to be ex- 
punged from the judgment. 146 l.C. 215= 
34 P.L.R. 919=1933 L. 711. 

Fraud. — Court has inherent power to 
investigate questions of fraud for preventing 
injustice. 48 l.C. 135=20 Bom.L.R. 929. 
Not only has Court the power but it is its 
duty to set aside a consent decree obtained 
by fraud practised upon the Court when 
apprised of it. It is an inherent power of 
every Court to correct its own proceedings 
when it has been misled. 27 l.C. 628=19 
C.W.N. 419. See also 1923 P. 197=2 P 
731; 6 P. 108; 1 Luck. 341. But see 23 
N.L.R. 79=100 l.C. 220=1927 N. 212; 33 
C.W.N. 883=1929 C. 470; 1929 N. 111. 
Court can vacate an order obtained by mani- 
fest fraud on it, in the exercise of its in- 
herent power. 25 l.C. 213=27 M.L.J. 172. 
The weight of authority in the Calcutta High 
Court supports the inherent jurisdiction of 
the Court to interfere in cases involving a 
fraud on the Court, although there is a 
remedy by suit and it is the most appropriate 
remedy. 45 C.W.N. 392. Execution pro- 
ceedings — Portion of property released from 
attachment with consent of parties — Decree- 
holder executing against whole property 
fraudulently — Power of Court to restore pro- 
perty wrongfully attached. 39 P.L.R. 210 
— 1937 Lah. 29. 

MIatrimonial Suits. — Where a decree for 
dissolution of marriage has been made abso- 
lute, it is not open to a third party to seek 
the aid of the Court under S. 151, to set 
it aside on the ground that one of the parties 
to the divorce proceedings was a minor 
and has not been represented by a guardian 
ad litem. Nor is there any provision in the 
Divorce Act to set aside a decree absolute 
in the manner in which a decree nisi could 
be attacked. 15 Luck. 350=1940 C. 279. 

Misrepresentation. — Order obtained by 
misrepresentation of facts can be vacated by 
the Court in exercise of its inherent powers. 
131 l.C. 717=1931 S. 111. 

Mistake. — See under “Amendment,” 
supra. Court has inherent power to correct 
,ts °' vn order passed on a mistaken basis. 
56 l.C. 4=31 C.L.J. 48. See also 19 l.C. 
916=19 C.L.J. 251; 39 C. 265=12 l.C. 151; 
47 A. 546=87 l.C. 225; 38 M. 387=25 M. 
L.J. 198; 7 R. 88=1929 R. 158. Where 
rights of third parties have not intervened, 
it is not only in the power, but it is the duty 
of the Court to relieve a party of the injury 
done to him by it, by reason of its mistakes 
and defaults or mistakes or defaults of its 
officers inadvertently committed. 63 C. 1079 
t=40 C.W.N. 680=1936 C. 343. Clerical 
error in plaint giving rise to error in decree 
and judgment. 1934 L. 561 (1) ; 144 l.C. 901 
=35 Bom.L.R. 365=1933 B. 200. Judg- 
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mcnt pronounced without hearing parties 

151 IX. 899=40 LAV. 34=1934" M. 506.' 

Carder passed under misapprehension of facts 
USI.e. 614=1934 A.L.J. 862=1934 A. 287.' 
Lrmr apparent on nhc face of record. 1933 
MAV.N. 1309. Court possesses inherent 
power to correct a mistake that would ren- 
der infructuous an agreement between the 
parties which had been approved by Court 
and made the basis of the decree. Where 
in a suit for partition a compromise was 
arrived at on it he basis of a map which 
allowed the plaintiff a passage of 11 inches 
to his house and none was aware at that 
time of the mistake and subsequently on an 
application made to the Court, held, that the 
Court had 1 he power to correct the mistake 
anti was justified in allowing the plaintiff a 
passage of two feet. 1933 A. (H >8=1933 A. 

L. J. 509. For the revocation of an erro- 
neous order no sufficient cause other than 
the irregularity of the order itself need he 
considered and the Court has inherent power 
to rectify its own errors inadvertently com- 
mitted. 145 I.C. 607=1933 A.L.J. 1318= 
1933 A. 517. See also 40 C.W.N. 1229 
(Power of Insolvency Court to rectify omis- 
sion). Where property is wrongly described 
in a plaint in a mortgage suit and the mis- 
take is repeated in the preliminary and final 
decrees, without being noticed cither by the 
parties or by the Court, the Court has ample 
powers to amend the plaint, the decrees and 
the judgment and correct the mistakes. 1 S3 
1C. 378=1935 OAV.X. 31 = 1935 O. 92. 
Put see also 151 I.C. 959=1934 P. 493- 8 
Luck. 734=1934 O. 352; 147 I.C. 633=1934 
A. 100. Put all persons not parties to the 
action but who have acquired interests on 
the existing record acting in good faith and 
being purchaser for valuable consideration 
without notice of the existence of matters 
made clear by the amendment, are not pre- 
judiced thereby without hearing by the 
Court determining that they have no equities 
as entitled them to he exonerated from the 
effect of the amendment. 39 C. 265=12 I.C. 
151 ; 47 A. 304=84 I.C. 746. Where order 

of a Court fails to give effect to its inten- 
tion it is t lie duty of the party to have it 
corrected. Court has power to do so. 40 

M. 259=32 M.L.J. 477 (F.P.). In order 
to set aside the decree passed in pursuance 
of compromise by a lady whose signature 
was obtained by mistake or fraud of an 
agent, the remedy is by wav of review peti- 
tion. 43 M.L.J. 290= 70 I.C. 42. Court 
has inherent power to rectify mistakes in 
jtidicial orders arising from the ignorance of 
the Court or of its subordinate officers. 69 
I.C. 112; 39 I.C. 763=2 Pat.L.J. 861 . Nee 
also 1935 A.L.J. 1076=157 T.C. 277=1935 
A. 914 (Plaint naming X as defendant instead 

Y — Application for amendment, if and 
when can be allowed — Procedure) . 

Guardian ad i.itEm. — To appoint a guar- 
dian ad litem, without issuing notice to the 


natural guardian is illegal and the Court ha- 
inherent power under S. 151 to correct the 
errors or mistakes committed by itself. 70 
I.C. 867. Guardian giving up relief against 
one defendant— Court can re-open on appli- 
cation bv minor. 22 LAV. 629=1926 M 119 
Guardian and Ward.— District Judge has 
ample powers under S. 151 to recall the 
records of an order made under the Guar- 
dians and Wards Act on being apprised that 
tlx <»r«KT was made on a misrepresentation 
of facts. 25 T.C. 275 = 19 CAV.N. 84. 

I M I'Ll ADI NO OF FF.RSON AGAINST WHOM 
Al’H \|. HAS A HA 1 CD . — 'I IlC Court CAIlHOt USC 

its inherent powers to extend the scope of a 
provision which places limitation on it. An 
appellate Court has therefore no jurisdiction 
to implead a person against whom an anpeal 
has abated as such a person is not one 
interested in the result of the appeal” with- 
in O. 41, r. 20. 156 I.C. 110=41 LAV. Ill 

= 1935 .\[\ 175. 

Injunction. — Code is not exhaustive. 

( ourt possesses inherent powers to act ex 
d< htlo justitiar'. A person asking Court to 
exercise its discretionary jurisdiction must 
make out a strong case and must show that 
there is no other remedy open to him by 
which he can protect himself from the con- 
sequences of the injure complained of. 55 
T.C. 403; 140 T.C. 843=34 I’ L.R. 51=1933 
L. 73. Nee also 140 T.C. 843; 1025 L. 242; 
1^25 L. 618; 192/ L. 833 ( 2); 164 T.C. 16 
1936 L. 567. Court will issue a temporary 
injunction if plaintiff shows that injunction 
is an appropriate relief and unless defen- 
dant is forthwith restrained irreparable in- 
jury will follow. 55 I.C. 403=24 LAV. 854 
= 1927 M. 210. See also 1940 AAV.R. 
(ILC.) 71 (Power to pass orders for in- 
terim protection of property which is the 
subject-matter of suit); I.L.R. (1941) 1 
C.d. 490 (Injunction restraining defendant 
from litigating in another Court); 43 Bom. 
L.R. 287 (Injunction restraining a party 
from proceeding with a criminal complaint 
filed by him). Whatever may be said 
as to the power of the High Court 
to issue injunction for purposes other 
than those mentioned in O. 39, and to 
punish disobedience thereof in exercise of its 
own inherent power as a Court of record, 
the power of the Subordinate Courts must 
be found within the four corners of the ( ode 
and it seems to he too much to suggest that 
when the Code has expressly dealt with in- 
junction in O. 39, S. 151 can hr invoked 
to add to t he powers conferred. 193.8 M. 199 
= (1937) 2 M.L.J. 888. High Court has 
inherent power to order an injunction against 
a person living within the jurisdiction of 
another High Court when the circumstances 
9o require. 57 C. 1280=130 I.C. 232—19. 

C. 279. P sued for declaration that U 
was not entitled to possession of property. 
According to P’s own showing, he had no 
present right to possession of this property 

and he would at the most be declared to he 
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entitled to a certain charge on it after the 
death of a widow. D had, on the other 
hand, purchased the property in execution of 
a decree. Held, that, under such circumstan- 
ces, temporary injunction restraining D from 
obtaining possession of property from pur- 
chaser cannot be granted by resorting to 
S. 151. 150 I.C. 15=36 P.L.R. 142=1934 
L. 79 (2). P deliberately chose the Civil 
Court as the forum for the determination of 
her claim against D. Having done so and 
having in the process of negotiations for 
settlement with D obtained from D a sum 
of money, he gave the go-by to the Civil 
Court and attempted to recover money alleg- 
ed to be due to him under the agreement 
which was the subject-matter of litigation, by 
summary procedure under the District Local 
Boards Act. Thereupon D applied for an 
interim injunction. Held, that though the 
application did not fall under O. 39, Rr. 1 
and 2, the equities were entirely in favour of 
D and as such the Court should exercise its 
inherent power and issue interim injunction 
to prevent abuse of the process of Court. 
1934 S. 179; 1938 O.W.N. 931=1938 A. 
W.R. (B.R.) 383. The provisions of 
S. 151 arc very wide and where the inter- 
ests of justice so require, it is competent to 
the Court to order an interim injunction to 
issue even in execution proceedings. A.I.R. 
1937 Sind 315. 

Insolvency.— Insolvency Court has the 
same jurisdiction that the ordinary Courts of 
law possess under the Code to correct any 
mistake either of a clerk or the parties them- 
selves upon a question of fact when a mis- 
take is proved. 51 I.C. 55. There is no 
provision in the C.P. Code or in the Pro- 
vincial Insolvency Act which specifically cm-, 
powers the High Court in revisional applica- 
tions under S. 115, C.P. Code or S. 75 of 
the Provincial Insolvency Act to pass an 
order calling on the applicant to furnish 
security for costs. But under S. 151, C. 
P. Code, it is competent to the High Court 
to make such an order as is contemplated by 

0. 25, R. 1 or O. 41, R. 10. C.P. Code. 

1. L.R. (1938) Bom. 743=40 Bom.L.R. 

1025= A.I.R. 1938 Bom. 510. Decree- 
holder obtaining garnishee order against Offi- 
cial Assignee — Latter paying into Court divi- 
dend payable to creditor in insolvency — 
Decree-holder withdrawing amount from 
Court— Proof of claim of creditor subse- 
quently expunged— Application by Official 
Assignee for refund— Powers of executing 
Court. 13 R. 722. b 

Instalment decree. — Power of Court to 
relieve against condition in decree to pay 
instalments promptly — Clause giving conces- 
sion to judgment-debtor only on regular pay- 
ment not penal. S. 151 cannot be invoked 
to give relief to the defaulting party. I. L. 
R. (1941) Kar. 389. (Cited under S. 148.) 

Issues. — Court has inherent power to 
frame issues going to the root of the matter 


in controversy between the parties at any 
stage of the case. 36 M 1 . 607=23 M.L.J. 
321. 

Jurisdiction and Procedure. — Court is 
not justified in applying its powers of inhe- 
rent jurisdiction to introduce a new form of 
procedure for which no provision is made by 
law. 1922 C. 1 (1). Suit dismissed under 

O. 17, r. 3 — Appeal preferred — During 
pendency of appeal application for restora- 
tion allowed — Appeal dismissed for want of 
subsisting decree — On revision preferred by 
defendant order restoring suit was reversed 
— Application made to revive appeal — 
Appeal could be revived. 122 I.C. 402= 
1930 A. 100. Even if an order has been 
passed it can be recalled if it transpires that 
it has been made without jurisdiction. 20 
C.L.J. 213=26 I.C. 275. Apart from the 
power to correct clerical or arithmetical 
error or to review a judgment, a Court has 
no inherent power to alter an order passed 
in Court. 74 I.C. 110=1924 P. 136. The 
Court can under its inherent powers postpone 
passing a decree in pursuance of a compro- 
mise. 9 P. 314. Jurisdiction — Recalling 
an order passed by the predecessor is beyond 
jurisdiction and invalid. 69 I.C. 742=1922 

P. 204; 1929 M.W.N. 140. 

Limitation. — Inherent powers of Court 

cannot be invoked to override or evade the 
Law of Limitation . 1932 O. 220=138 I.C. 

149=9 O.W.N. 430; 62 C. 61=156 I.C. 126 
=1935 C. 336; 13 R. 595=1935 R. 466; 15 
P. 299=160 I.C. 976=16 Pat.L.T. 813= 
1936 P. 48. SVe also 142 I.C. 185; 9 I.C. 
246; 1 L. 363=58 I.C. 789 ; 57 I.C. 15; 47 
C.L.I. 87; 37 L.W. 48=142 I.C. 185; 1935 
L. 60; 43 P.L.R. 471 ; 1938 A. M.L.J. 124. 

Maintenance. — Court has got inherent 
power to make an interim order of mainte- 
nance during the pendency of partition 

suit. 40 L.W. 853=1935 M. 105. See also 
1941 Mad. 55=52 L.W. 487= (1940) 2 M. 
L.J. 572. 

Partition. — When the decree of the lower 
Court directs partition in an impossible 
manner, Court has power to set it right in 
exercise of its inherent power. 27 N.L.R. 
347. Court has got power to order payment 
of interim maintenance pending partition suit. 
40 L.W. 853=1935 M'. 105. 

Reconstruction of Records. — Where 
owing to accident or other cause the records 
of a Court of Justice have been destroyed or 
lost, Court has an inherent power to recon- 
struct its records. Appellate Court has the 
same power to reconstruct the records of 
Court from which an appeal lies to it. 46 M. 
679=44 M.L.J. 673 (F.B.). Where a judg- 
ment has been lost the proper course for the 
Judge is to write it from memory and from 
materials before him and place it on record. 
38 M. 488=25 M.L.J. 445. If any credible 
witness who read the judgment or the part 
of the judgment which contained the decision 
can depose to what he heard a decree can be 
drawn up. There is nothing in the Code to 



732 


[S. 151 


The Civil Court Manual (Imperial Acts) . 


NOTES. 

prevent that. 1923 R. 113. Judge could not 

take evidence regarding the question as to 
the matter on which a Court of law based its 
judgment in order to consider whether there 
was any arithmetical or clerical error in the 
judgment and he must rely solely on what 
it contained in the judgment itself. 100 J.C 
309—1927 C. 203. Sec also 1938 P.W.N. 
192=1938 Pat. 593 (Power to recall order 
passed by mistake or inadvertence). See alco 
1938 All. 8; 32 S.L.R. 215. 

Refund of Money.— Court has inherent 
power to re-call money paid out of Court in 
a land acquisition rase. 21 I.C. 111 = 17 C. 
W.N. 1057. See also -13 C. 269=20 C.W. 

N . 188. One of the first and highest duties of 
all Courts is to take care that the act of the 
Court docs no injury to any of the suitors 
and when the expression "the act of the 
Court is used, it docs not mean merely the 
act of the primary Court, or of any inter- 
mediate Court of appeal, but the act of the 
Court as a whole from the lowest Court 
which entertains jurisdiction over the matter 
up to the highest Court which finally dis- 
poses of the case. (1922 P.C. 269, Rd. on.) 
1935 Sind 214. See also 163 I.C. 121=38 
P.L.R. 717=1936 L. 212; 1935 M . 212=68 
M.L.J • 265 ; 1940 Sind 191 . \\ here a decree 
is attached in execution of a decree and por- 
tion of proceeds is paid to fine of decree- 
holders of decree attached before satisfaction 
of the decree of the attaching decree-holder, 
the Court can order refund under S. 151. 
150 I.C. 174=36 P.L.R. 147=1934 L. 142. 
Where a Court-sale of properties in a mort- 
gage suit is set aside on the ground that 
there was no valid final decree the Court has 
no power to direct a refund of the poundage 
paid. The most that could he done in such 
a case would he to give a certificate to the 
party that the case is a fit one for a refund 
and leave it to the revenue authorities to 
comply with it. That is no more than a 
recommendation. 149 I.C. 1191=39 L.W. 
762=1934 M. 409=67 M.L.J. 99. Court has 
inherent jurisdiction to order refund of pur- 
chase-money allowed to be withdrawn by the 
auction-purchaser. (39 I.C. 763; 1922 P. 
C. 269, Rel. on. (1933 L. 850. During the 
pendency of appeal by petitioners an applica- 
tion was made for an injunction restraining 
the respondent from executing the decree in 

O. S. No. 6 of 1911 and drawing the money 
in deposit and an order was made that he 
might draw it on furnishing security to the 
satisfaction of the Ramnad Sub-Court. 
The security was furnished and the respon- 
dent having bound himself by the execution 
of the bond to obey any orders that may be 
passed for its refund withdrew the money. 
After the termination of the appeal, the peti- 
tioners applied to the Subordinate Judge of 
Ramnad for restitution. Held, that S. 144, 
was inapplicable but as money had been im- 
properly drawn out under the decree it was 
competent for the Court to rectify the mis- 


take and order restitution in the exercise of 
its inherent jurisdiction. 57 M. 849=1934 
M. 320=67 M.L.J. 49. The new Code con- 
tains no provision for the refund of amount 
deposited as security; Courts can deal with 
them under S. 151. 22 M.L.J. 190=12 I.C. 
692. Section 151 empowers the Courts to 
order refund of Court-fees which was paid 

’^ m ‘f takc ; 3 P L -J- 452=46 I.C. 271; 
1930 A 471 (1) = 122 I.C. 188; but not 
Court-fees paid on an appeal dismissed as 
not maintainable. 6 P. 599=105 I.C. 740. 

Res judicata. — Inherent powers of a 
Court ought not to be exercised against the 
express provisions of a statute. An applica- 
tion which is barred both by the low of limi- 
tation and by the principle of res judicata 
cannot lcgally\ he entertained or granted by 
a Court in the exercise of its inherent 
powers. 1935 L. 60. 

Restitution*. — As to the power of Court 
to order restitution, see $. 144. suf'ra. Sec 
a Isa 69 M.L.J. 84; 43 L.W. 773=1936 M. 
M6; 1937 M. 195; 39 P.L.R. 210=1937 L. 
29; 58 (\ 1070=134 I.C. 906=35 C.W.N. 
483; 35 C.W.N. 105=53 C.L.L 49=134 I. 
C. 1185=1931 C. 779 (2); 1933 A.L.L 60; 
1939 Nag. 101; 53 L.W. 356=(1941) 1 M. 
L.L 407; 1937 Mad. 95; 1937 Mad. 694; 
19 Pat.L.T. 111. Where property has been 
taken away from a third party under an erro- 
neous onkr of the Court, and that party has 
subsequently established by a suit that the 
property belongs to him, and not to the judg- 
ment-debtor in execution of a decree against 
whom the properly was so taken, the Court 
must u>c its inherent powers to restitute to 
such innocent party his property of which he 
has been deprived by the erroneous order of 
the Court. The fact that a suit is maintain- 
able at the instance of that party is no ground 
for refusing redress under S. 151 when the 
wrong has been done under the order of the 
Court. 19 Pat.L.T. HO-A.T.R. 1938 Pat. 
468; 34 C.W.N. 746=130 I.C. 236=1931 
C. 42. Execution Court has inherent powers 
to make restitution orders in cases that may 
not fall under S. 144; it has powers to 
direct refund of money paid out of Court. 

35 C.L.L 53=64 I.C.' 864; 21 C.L.J. 624 
=30 I.C. 49; 24 I.C. 384. Under S. 151, 
Court can apply the principle of S. 144 to 
cases to which it would not ordinarily apply 
and can order such restitution as may be 
necessary. 63 I.C. 43. Sec also 14 LC. 
456=15 C.L.L 187; 42 M.L.J. 308=67 T. 

C. 369 ; 42 M.L.J. 473=67 I.C. 546; 149 
I.C. 365=14 Pat.L.T. 753=1934 P.150; 

150 I.C. 924=1934 I.. 322 ; 36 P.L.R. 11?- 
1934 L. 1023 ; 60 C.L.J. 44. Where the High 
Court passed an order as to rncsnc proti s 
pending disposal of appeal, the order couk 
be given effect to by the cxccuhne Court. 

103 I.C. 328=1927 L. 346 But S. 151 
cannot cnlarpc t lie scope of S. 144 and * 
not convert an application for relief wl i 
has nothin* to do with restitution intoan 
application for restitution. 34 I.C. //* 
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L.W. 400. Appellate Court can direct re- 
fund where a Subordinate Court mistakenly 
orders payment to a decree-holder when that 
order is set aside. 21 C.L.J. 624=30 I.C. 
49. Application by the judgment-debtors for 
compensation during the period they were 
kept out of possession of their property 
under an execution sale which they subse- 
quently got set aside does not fall within 
S. 144 but would be covered by S. 151. 2 
Pat.L.J. 206=39 I.C. 653; 1930 P. 280. A 
defeated claimant under O. 21, R. 58, whose 
properties have been sold in execution of the 
decree, consequent on his failure to comply 
with Court's order to pay one year’s interest 
as a condition for stay of execution, is never- 
theless entitled to apply for restitution under 
this section from the auction-purchaser, 
when he ultimately succeeded in appeal from 
the dismissal of his suit to establish his title 
by the trial Court. 1933 P. 564 (2). Where 
decree is nullity, as when suit was instituted 
against a dead man, and execution was levied 
thereon, Court has inherent power to rectify 
its mistake and to allow restitution of money 
paid in execution. 146 I.C. 564=38 L.W. 
874=1933 M. 888 (1). It is not only per- 
missible but imperative for the Court to 
order restitution in necessary cases. 55 A 
221=1933 A.L.J. 60=1933 A. 218. An order 
for restitution of mesne profits passed on 
an erroneous view of High Court passed on 
an application for stay is open to appeal. 146 
I.C. 301=34 P.L.R. 938=1933 L. 485; 53 
I--W. 356 — (1941) 1 M.L.J. 4G7. Petition- 
ers paid money to avoid attachment of their 
movables in execution of a decree. On their 
objections, the execution proceedings were 
set aside and they applied for refund of 
money paid under S. 151. The Court refused 
the application, but lower appellate Court 
allowed it. In second appeal it was contended 
that lower Court had no jurisdiction to enter- 
tain the appeal as the order of lower Court 
was passed under S. 151. Held, that even 
assuming that no appeal lay, High Court was 
competent to revise the order of the exe- 
cution Court and that it was equitable that 
the benefit received by the decree-holder 
under the execution proceedings should be 
restored to the petitioners when those pro- 
ceedings were set aside. 149 I.C. 1105= 
1934 L. 108. Sec also 19 Pat.L.T. Ill 
1938 Nag. 326; 19 Pat.L.T. 118. 

Rf.mand.— Remand (see also O. 41, Rr. 23 
25). 19 A.L.J. 553=63 I.C. 501; 1925 P 
760 ; 87 I.C. 575=1925 C. 1157; 1930 L. 224 
Inherent power of appellate Court to remand, 
when exercisable — Comparison of old and 
new Code— Power wider under the new Code 
than under the old Code. See 11 L L T 
507=122 I.C. 473=1930 L. 224. See also 
134 I.C. 495=1931 L. 299; 37 Bom.L.R 
241=1936 B. 222; 154 I.C. 859=1935 P 49- 
37 Bom.L.R. 203=1935 B. 216; 156 I c’ 
958=41 L.W. 758=1938 M. 715; 156 I.C. 
253=1935 L. 555; 37 Bom.L.R. 241; 1935 


P. 68; 60 M.L.J. 475=1931 M. 791; 133 I. 
C. 127=1931 L. 302; 1933 L. 157=143 I.C. 
685; 1935 P. 49; 1935 P. 68. Case where 
otherwise irreparable injury would result to 
a party. 122 I.C. 485=1930 L. 441. Sec- 
tion 151 should seldom be resorted to for 
the purpose of making a remand. The trial 
would have to be so radically defective as not 
to amount to a trial at all before its provi- 
sions could be availed of for such a pur- 
pose. 1941 N L. J. 519=1941 N. 308. 
Where both the primary and the first 
appellate Court gave a decision in a case 
without understanding, it is not a proper 
decision and the High Court should in second 
appeal remit the case for re-trial. 19 A 
L.J. 553=63 I.C. 501; 103 I.C. 854=1927 
L. 480. An order refusing an adjournment 
is appealable and the appellate Court has po- 
wer to set aside the decree and order a re- 
trial if the adjournment had been wrongly 
refused . 63 I.C. 478=23 Bom.L.R. 769. 
Appellate Court has the power to order a re- 
trial and this power is to be adopted in ex- 
ceptional circumstances where the Code does 
provide adequate procedure. 64 I.C. 
599 Sec also 1936 N. 140; 1935 P. pp. 49 
and 68; 139 I.C. 126=33 P.L.R. 487=1932 
L. 443 ; 35 C.L.J. 345=70 I.C. 547. The 
power of an appellate Court to remand is not 
circumscribed within the Rr. 23 and 25 of 
41, C.P. Code. An order of remand 
under section 151 would be a proper order, 
if it is made by the appellate Court in a 
case in which the evidence on the record fe 
not sufficient for a correct decision on the 
point at issue to obtain further evidence be- 
fore the trial Court which had refused to 
^ opportunity to produce that evidence. 
I** 1 ° A ; 503=1941 O.W.N. 754. Appel- 
iatc Court has power to make an order of 
remand under section 151 when O. 41, R. 23 

T°r ‘SSLSSSi I c - 915 ' See also 
19?8 P^ 5 ~a 7 9 c 36 ,£- T) 491; 20 Pat.L.T. 883= 

M R w- Iff ; 138 I C - 202=33 
T r C 331 '• 1932 L. 219=136 

3 «=, 4 ' { S' 598; 1M f-C. 135= 1927 M 4 
335=52 M- L.J. 90 ; 9 I.C. 306 is not good 

fe 5 y- < V r 985 = 29 C-L.J. 419; 64 I.C. 

39 I C - 651: 1930 L - 441. But 
tie power is one that must be cautiously 
exercised and there is no appeal from an 

of reuiand in such a case. 3 Pat.L. 

T 959: 56 I C - 834; 37 M.L. 

T' r 3 iTn 53 CC 417 ■' 70 I- C. 665; 1940 N. 
rVY . , Where the order of remand is 

held invalid the subsequent judgment after 
w,n also be invalid. 58 I.C. 538. 
Whether an anomalous order of remand falls 
under the section. 45 C.L.J. 537. The 
t-.l . Code makes no provision for an appeal 
where a suit has been remanded under the 
inherent powers of the Court and hence no 
appeal can lie in such a case. 1939 A .M.L. J.. 
110 ; Remand order by subordinate Court — 
Ultimate decree— Appeal from— High Court 
whether can go into validity of legal view 
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taken in remand order. 27 A.L.J. 448= 
1929 A. 421 ; no appeal lies against an order 
of remand under section 151. 1929 L. 245; 

1°29 M. 205; 164 l.C. 108.9=1936 1\ 491. 
lint see 117 l.C. 678. The effect of an order 
of remand for a new trial is entirely to 
nullify the first decision and to re-open the 
whole ease. This rule however docs not ap- 
ply where the remand is for the determina- 
tion of a particular point. 14 Pat.L.T. 138 
= 1933 P. 220. 

Restoration of Stit. — Section 151 cannot 
he invoked for the purpose of restoring to 
the file a suit which has been dismissed. 
48 C.P.l. 596=1929 C. 158. Put see 138 
l.C. 248=34 Bom.P.R. 714=1932 P. 271; 
13 L. 761; 1936 L. 759; 165 l.C. 268=1936 
Pesh . 191; 42 Pom.P.R. 238. Application 
to restore suit time barred — No inherent po- 
wer to restore suit. 37 L.W. 48. Though 
a plaint is rejected under O. 7. R. 13 a Judge 
has jurisdiction under section 151 to restore 
the suit. 1939 A.L.J. 335 = A. I. R. 1939 
All. 452. Sec also 1939 Pat. 678. Where 
owing to the death of a s..lc plaintiff before 
the hearing of the suit there was no appear- 
ance for him on that date, it is not compe- 
tent to the Court to dismiss the suit for de- 
fault of appearance under O. 9, Rr. 8 and 
9. If, however, the Court dismisses the suit 
inadvertently as for default, it has inherent 
power to set aside the dismissal. The legal 
representative of the deceased plaintiff could 
apply to be made a party within six months of 
\ho death under Art 176 of the Limitation Act 
35 A. 31=25 M.L.J. 148 (P.C.). Where a 
suit is dismissed for default of plaintiff in ig- 
norance of the plaintiff’s death and subse- 
quently an application is filed by his legal rep- 
resentative to bring him on record, the Court 
can set aside order of dismissal and restore 
suit to file under section 151 and substitute 
the legal representative’s name for the 
deceased plauitiff. 31 N.L.R. 314=158 l.C. 
602=1935 N. 189. Ace also 14 l.C. 28; 87 
T.C. 438 (Restoration without notice to the 
other party); 3 R. 4KX ; 89 T.C. 350=47 A. 
878; 27 A.L.J. 1 183=1929 A. 81 1 . ft is open 
to a District Judge acting under section 114, 
or under the inherent powers of the Court to 
reconsider an order granting letters of ad- 
ministration. 37 A. 380=29 T.C. 133. Res- 
toration — Suit dismissed for want of letters 
of administration — Subsequent production of 
letters. 24 Rom.L.R. 738=70 J.C. 910. 
Court has jurisdiction under its inherent po- 
wer under section 151 to restore a suit dis- 
missed for default when it finds that it can- 
not be restored under O. 9, R. 9. 63 T.C. 

440; 32 C.VV.N. 811 = 1929 C. 17; 1939 Lah. 
223. Contra see (Regarding dismissal under 

0. 9, R. 3). 103 T.C. 620=1927 P. 369. 
(Regarding dismissal under O. 9, R . 8.) 143 

1. C. 158=1933 Pesh. 59. Restoration — Ap- 
peal — Act of Court not to prejudice party. 
56 l.C. 4=31 C..L.JL 48. Appellate Court 
can restore and remand an ex parte decree. 


32 C.W.N. 191. See also 134 l.C. 1169= 
1931 Sind 153 (Power to restore to file 
appeal dismissed for default of payment of 
printing charges in time). Section 151 ex- 
pressly saves the inherent power of the Court, 
and every Court must be deemed to possess 
as inherent in its very constitution all such 
Powers as arc necessary to do right and undo 
a wrong in the course of the administration 
of justice. An application to set aside an 
order dismissing an appeal for not filing the 
appellant s list within the time allowed may 
be entertained under section 151, and neither 
O. 41. R. 19 nor O. 47, R . 1 would apply. 
19 Pat._ 1 50=20 Pat.L.T. 883= A. T.R. 1939 
T’at . 678 (F.P.). A surety who is a party 
to an order holding him liable for payment 
to the decree-holder can, on reversal of that 
order on appeal, apply to the Court for res- 
titution under the inherent jurisdiction of the 
Court, apart from section 144 . 40 P.L.R. 

289= A I R. 1038 Lah. 833. Ace also 1«38 
O.W.N. 911 = 1938 Oudh 221 and notes under 
section 1*4, supra. Suit on P.N. dismissed 
as a result of decision in another matter be- 


tween plaintiff and another where the plain- 
tiff’s title to the P.N. was negatived. As 
appeal was filed in the other matter, the 
Court observed in the dismissal order that 
flic suit may he revived if plaintiff suerceds 
in the appeal. Plaintiff succeeded in appeal 
and applied under section 151 for the resto- 
ration of the suit. Held, that it cannot be 
restored as there were other remedies open 
to plaintiff, add also as defendants were not 
parties to the appeal. 14-1 T.C. 103=1933 

M. 485. 

Ristoratjon' of Appi.ications. — Court can 
restore claim petition under O. 21. R. 58, 
dismissed for default. 118 l.C. 584=23 N. 
L.R. 176=1933 N. 176. Put see. contra 40 
L.W. 665=1934 M. 699; 165 T.C. 268= 
1036 Pesh. 191; 1935 Pesh. 186; 41 P.L.R. 

544=1939 Lah. 233 (Application under O. 
21, R. 00 dismissed for default can he res- 
tored under this section). Where a peti- 
tion for recording a compromise presented 
bv a party to a suit is dismissed owing to the 
absence of the petitioner on the date of hear- 
ing of the petition, his proper remedy is by 
way of an application under S. 151. to have 
the order of dismissal set aside. 43 C.W . 

N. 1113. Application under O. 21. R. 100. 
if dismissed for default cannot be restored. 
152 l.C. 24=59 C.L.J. 218=1934 C. 653. 
The Court has jurisdiction to entertain an 
application made l»v the judgment-debtor for 
the restoration of his previous application 
made for setting aside the sale. 27 A.L. 

T. 1079=119 T.C. 851=1929 A. 721. See 
also 1931 A.L.J. 622=1931 A. 594. Court 
can under S. 151 restore an application mane 
for the restoration of suit. 118 }■ \ ' 
(1)=1929 A. 624; 18 R.D. 293=15 L k. 
254 (Rev.). Put not where that applica- 
tion itself was time barred, as the Court has 
no right to interfere with a lawful bar o 

limitation. 143 l.C. 240=37 L.W. 4 — 
1933 M. 258=65 M.L.J. 193. Where ap- 
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plication to set aside an ex parte decree is 
dismissed for default, an application for the 
restoration of such application can be made, 
under inherent jurisdiction of the Court. 
1929 A. 906; 1933 R. 406. Execution ap- 
plications can be restored under inherent 
powers. 13 L. 761 = 142 I.C. 686=34 P.L. 
R. 70=1933 L. 99; 1935 A. 27. Even 
when the decree was not passed by it but 
only transferred for execution. 145 I. C. 
995=1933 A.L.T. 1032=1933 A. 783 (F. 
B.). 

Return op Plaint. — O. 7, R. 10 is not 
restricted only to those cases in which the 
Court for want of territorial jurisdiction 
returns the plaint. A plaint returned on 
the ground of pecuniary jurisdiction is also 
to be considered as returned under this pro- 
vision and not under S. 151. Hence the 
order returning the plaint on this ground 
for presentation to proper Court is appeal- 

able. 175 I.C. 684= A. I. R. 1938 Sind 124. 

Review. — Every Court has no inherent 
power to review an erroneous decision. 53 
I.C. 39=30 C.L.J. 1. See also 1936 P. 
506; 1936 Pesh. 213; 40 P.L.R. 755=1938 
Lah. 472; 138 I.C. 121 = 1932 M. 223; 141 
I.C. 188=1933 L. 169; 47 I.C. 917; 89 I.C. 
946; 2 R. 659=85 I.C. 284 ; 31 C.W.N. 
822; 32 I.C. 527. But see contra 141 I.C. 
188=34 P.L.R. 88=1933 L. 169. A review 
if forbidden by Code cannot be granted 
under S. 151. 42 I.C. 711=45 C. 519. 
Where a Subordinate Judge usurps an ap- 
pellate jurisdiction which he does not pos- 
sess and reviews an order made by his pre- 
decessor on the ground of an error of law, 
the order reviewing the predecessor’s order 
is one without jurisdiction and is liable to 
be set aside in revision by the High Court. 
The fact that the order is made under S. 
151, makes no difference. I.L.R. (1939) 
Kar. 330= A. I. R. 1939 Sind 137. S<v also 
1938 Oudh 103. The power of a Court to 
review its order exists only if it is confer- 
red by statute, except possibly in cases where 
the order is made without jurisdiction. 63 
I.C. 56=37 M.L.J. 162. The Court has 
power to review its order rejecting the peti- 
tion under O. 7, R. 11. 2 I’. 504=72 I.C. 
629. 

Scheme Suit— Modification of Scheme 
See 1940 0. A. 582. 

Security for Costs of Proceeding.— T he 
mere fact that a case does not fall within 
the four corners of O. 25 docs not prevent 
the Court from acting under S. 151 ex 
debit o justitiac and to prevent the abuse of 
its process if there be any occasion for it. 
It is somewhat difficult to hold that because 
the legislature has provided for security for 
costs being ordered in certain specified cases 
the legislature thereby intended to deprive 
Court of its inherent jurisdiction to make 
similar orders in cases not specifically pro- 
vided for. 26 S.L.R. 21 = 140 I.C. 233= 
1932 S. 33. 


Surety Bond. — Respondent and another 
executed a bond for the production of cer- 
tain movables attached in execution of a 
decree by the appellant. The terms of the 
bond provided that "if any default is made 
in respect of the properties, overselves (the 
sureties) would be liable for all the loss 
that may be sustained thereby and for any 
amount that may be directed by the Court.” 
On the failure of the sureties to produce 
the articles the assignee of the decree ap- 
plied for the arrest of the second surety. 
Held, that although the case did not fall 
under S. 145 Court had inherent power to 
enforce the bond without recourse to a suit, 
the proper procedure would have been to 
get an order from Court, after notice to the 
sureties, that the bond is forfeited and then 
to proceed to execute that order. (42 A. 
l-~>8 and 51 M.L.J. 239, relied on.) 145 
I.C. 1004=1933 M. 722=38 L.W. 450=65 
M.L.J. 507. See also 65 M.L.J. 342. 
Surety bond executed by plaintiff to the 
Court as condition for temporary injunction 

Suit dismissed — Enforceability of bond in 
execution. Held, that (i) as the bond ha<I 
been executed in favour of the Court and 
not in favour of any particular officer, it 
could not be assigned and sued on; (ii) S. 
145 did not apply to a case where the exe- 
cutant of the bond was a party to the suit; 
(iii) even if S. 74 was not applicable, the 
Court had, nevertheless, inherent power to 
enforce its bond without recourse to a suit. 
56 M. 989=1933 M. 691=65 M.L.J. 342. 

Miscellaneous.— Power to stay criminal 
proceedings pending civil suit. See 7 L. 
L.l. 73—88 I.C. 526. Court could order 
refund of the Court-fee apart from S. 15, 
Court-Fees Act. 7 R. 88=117 I.C. 585. 
i lie power to discharge and remove or to 
Rive directions to a Receiver are inherent 
in the Court which appointed the Receiver 
and the appellate Court has got all the 
powers of the original Court. 17 I.C. 583 
_U1_ M. W.N. 1208. Assuming the 
Court lias jurisdiction to allow an appellant 
to continue an appeal in forma pauperis it 
can be exercised only if on a perusal of the 
judgment and decree appealed from and the 
appeal memorandum the Court is of opinion 
that that decree is contrary to law. 38 M. 

L-J • ^. 6 F 5 1 t -C. 761. See also 1933 A. 

Objection to deliver}' of property not 
covered by the Court-sale certificate is not 
covered by S. 47 or O. 21, R. 100 but by 
f- 151 ■ W29 P. 391. See also 1931 L. 

*H4. Appeal relating to part of decree only 
-—Memorandum accompanied by copy of 
that part of decree only — Copy of unneces- 
sary portions of decree — Power of Court 
to dispense with. 40 C.W.N. 1298. 

Setting aside sale. — There is no inherent 
power in a Court to set aside a sale outside 
the provisions of O. 21. 1932 A.L.J. 392= 
1932 A. 403. See also 1938 Rang. 433; 
1938 A.L.J. 1041. S. 1 5 1 does not confer an 
unlimited jurisdiction on the Courts to do 
what they please and further when another 
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remedy was or is open to a party, lie has 
no right to invoke the inherent jurisdiction 
of the Court. An application under S. 151 
hv a decree-holder purchaser to set aside 
the sale in execution of the materials of a 
house only, is incompetent where the decree- 
holder had submitted to the sale and had 
acquiesced in it and had allowed his other 
remedies to he barred by time. 1939 A 
L.J. 398= A . I . R . 1939 All. 497. No doubt 
the Court has inherent power under S. 151 
to set aside an execution sale before its con- 
firmation, where there is an abuse of the 
process of the Court. Rut there is cer- 
tainly no jurisdiction to set aside the sale 
under that section on the application of a 
third party on the ground that owing to a 
misapprehension due to the conduct of 
another third party he failed to be present 
on the day of the sale and therefore was 
unable to bid. It might be otherwise if that 
had been due to some omission or wrong 
procedure on the part of the Court. 43 C 
W.N. 250= A. I . R. 1939 Cal. 161. Where the 
Court directed that the property should be 
sold in execution of a mortgage decree free 
from a prior mortgage but the sale-proceeds 
should be deposited in Court for payment to 
the prior mortgagee and that the decree- 
holder would be entitled to the surplus 
alone, if any, but the decree-holder who pur- 
chased the property did not implead the 
prior mortgagee in the course of execution 
proceedings and did not deposit in Court 
any amount for him, the decree-holder did 
not conduct himself in an honest manner 
and the sale is liable to be set aside. 40 

P.L.R 128=A.I.R. 1938 Lab. 232. .SVr 

also 16 rat. 738. Court cannot set aside a 
consent decree in exercise of its inherent 
powers under S. 151. 26 S.L.R. 395. 
Excessive execution— Sale of entire pro- 
perty in execution of a decree for small 
amount— Power to set aside sale. Sec 1.14 

£ 9 ?= 3 J n ° mLR - 611 = 1931 R. 385; 
1940 Lah. 59; 1937 Lah. 416=39 P.L.R. 
710. Power to set aside sale held in con- 
travention of order of Court. See 37 L.W. 
484 (Sec also 46 M. 583, Foil.) ; 39 P.L. 
R. 364 — 1937 L. 72. (Minor auction pur- 
chaser applying to set aside sale on the 
ground of his minority). 

Srtting aside ex parte order. — Sec 133 
I.C. # 65=1931 S. 97 (F.B.). Where no 
case is made out to satisfy O. 9, r. 13, it is 
not open to the Court to enlarge the rule by 

1S1 * 128 I C - 94=** C. W.N. 

419=1930 C. 488. 

Set-off. — Order 21, r. 18 is exhaustive; 
and no set-off other than those mentioned in 
r. 18 can be allowed. Inherent powers to 
allow set-off cannot be invoked under S. 151. 
138 I.C. 285=33 P.L.R. 671=1932 L. 537. 
Execution — Set-off — Equitable set-off — 
Claim arising under same decree — Power of 
Court. 44 L.W. 34=1936 M. 626. Set-off 
Jiot falling under O. 21, r. 19— Power of 
-executing Court to entertain. 1936 C. 409. 


Stay of execution.— Under S. 151, the 
High Court has power to stay execution of 
decrees which form the subject-matter of 
petitions for revision. 1934 L. 909. Where 
an appeal has been preferred to the Privy 
Council against a preliminary decree in a 
mortgage suit, the appellate Court has under 
S. 151 power to stay further proceedings 
with regard to preparation of final decree, 
when no loss would be caused to the decree- 
holder by the stay of proceedings, c.g., where 
the judgment-debtors offer security for the 
decretal amount with interest. (1932 L. 
271 and 40 C. 955, Rcl. on.) 1934 L. 238 
= 150 I.C. 47=36 P.L.R. 138. Where a 
claimant, after succeeding under O. 21, r. 58, 
fails in an action brought by the decree- 
holder to establish his right to sell the pro- 
perty in suit, the Court cannot order stay 
of execution either under O. 21, r. 29 or 
O. 41, r. 6 (2), but can order stay in its 
inherent jurisdiction. If however in such 
a case stay is ordered without putting the 
unsuccessful claimant to terms, *the Court 
acts without jurisdiction. 152 I.C. 686= 
15 Pat.L.T. 783=1934 P. 637. .SVr 54 A. 
344 (Power of High Court to order stay 
of execution of final decree pending appeal 
from the preliminary decree) ; 1932 A. 238= 
136 I.C. 75. Sec also 1932 A. L.J. 582= 
1932 A. 655. Court can stay confirmation 

I.C. 824=1930 A. 131; 1932 
145 I.C. 307=1933 A. L.J. 
259 (F.R.) (staying order 
of High Court suspending advocate from 
practice on such order being made the subject 
of appeal to Privy Council). Sec also 1931 
R. 384. The Collector, as representing the 
Court of Wards which was in possession of 
the estate of certain Hindu widows, with- 
drew the suit brought by him just about the 
expiry of the period of limitation. A 
reversioner applied to the Court for being 
permitted to continue the suit. His appli- 
cation was dismissed, but on revision a 
Rcnch of the High Court allowed his appli- 
cation and directed that he be brought on 
the record as the plaintiff in place of the 
Collector and be permitted to proceed with 
the suit. Leave to appeal to His Majesty 
in Council from order passed in revision by 
High Court was granted under S. 109 (c) 
and the appeal before Privy Council was 
pending. The defendant applied that the 
proceedings in the Court below should be 
stayed till the disposal of the Privy Council 
appeal, held, that High Court had no juris- 
diction to do so. Held, further, that even 
assuming it had such power under S. 107, 
Government of India Act, on merits no stay 
should be ordered. O. 45, r. 13 has no 
application where the party applied for the 
stay of proceedings in the Court below as 
distinct from the stay of execution of a 
decree. 150 I.C. 446=1934 A. L.J. 1191 
= 1934 A. 585. See also 45 C.W.N. 1023; 
1939 Cal. 308. See also "Execution, stay 

of" noted sutra. . ... 

Stay of Suit. — A plea as to the jurisdic- 


of sale. 123 
A.L.I. 861 ; 
221=1933 A. 
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tion of a Court to entertain a suit involving 
questions of difficulty and importance should 
not be dealt with by an application for stay 
of the suit. It may be set down as a preli- 
minary question of law for determination 
when the suit comes on for trial. I.L.R. 
(1940) 1 Cal. 497-44 C.W.N. 460=1941 
Cal. 236. See also 1941 Pesh. 34. S. 151 
cannot be invoked to stay a suit which can- 
not be legally stayed under S. 10, C. P. 
Code. A.I.R. 1940 Lab. 85. See also 
1941 Pesh. 34. In order to justify a stay or 
a suit it is, as a rule necessary that some- 
thing more should exist than a mere balance 
of convenience in favour of proceeding in 
some other place. It must be proved to the 
satisfaction of the Court that either the ex- 
pense or the difficulties of trial of the suit 
in the place in which it is brought are so 
great for the litigant applying for stay as 
to result in injustice being done. 1940 Cal. 
134=1. L.R. (1939) 2 Cal. 199. 

Stay of suit. — Pending second appeal. 
133 I.C. 222=53 C.L.J. 619=1931 C. 779; 
1933 L. 50. See also 132 I.C. 257. The 
High^ Court has ample jurisdiction under 
S. 151, C.P . Code, to stay the proceedings 
in connected suits. 1938 N.L.J. 120. A 
Court in the United Provinces is not compe- 
tent under S. 151 to issue a stay order to a 
Court in another province. I.L.R. (1938) 
AH. 650=1938 A.L.J. 481= A.I.R. 1938 
All. 434. As to stay of suit, see 163 I.C. 
895 — 1936 P. 408. Where one party files a 
suit for recovery of possession and the oppo- 
site party files a counter-suit in the same 
Court for declaration of title against the 
first party, the proper action for the Court 
is that under the inherent powers of Court, 
the hearing of the possessory suit should be 
stayed until the question of title to the land 
has been decided. 1935 R. 355. 

I ranskfk of suit on the ground that the 
Judge had expressed a strong opinion on 
the evidence can be oidered under this sec- 

tion. 133 I.C. 876=32 P.L.R. 388. .SVc 
also 56 A. 201; 12 R. 548=151 1 C 

573=1934 R. 265 (F.B.). 

Vakalatnama. — C ourt can condone or 

n r p K ,‘ t ' n * vakalatnama. 

12 Pat.L.T. 5^8=133 I.C. 171. 

Ai'I'kai..— No appeal lies from an order 

?V 151 ’ AIR - Lah. 

f, * N 9 a PPcal hes against an order under 

104 I c - 331=1927 C. 867- 
26 P.L.R, 130; 102 I.C. 28 ( 1 )= 1927 M * 

W.N. 286; 12 L. 602=134 T C 292—1931 
L. 344; 140 I.C. 843; 14 Pat L T 1 43 

L.W. 773=1936 M. 636 ; 30 SLR 
165 I.C. 305=1936 S. 166; 163 I C 21= 
38 P.L.R. 717=1936 L. 2 2; 1936 P 49U 
161 I.C. 21; 158 I.C. 998; 57 I C 108.U 
117 I.C. 372; 1930 L. 468; 122 I C 102: 
2 I 202=14 P.L.T. 1 = 19 33 P. 139: 1933 
1 • ^ ^ • Hut see 31 C W N 

290=!00 I.C 735 (2)=1927 C. 285; 6 Pi 
38 . An order under S. 151 is not appeal- 
able. It is not correct to say that when 
an order which docs not strictly com? under 

• J C. 93 


S.. 144 is passed under S. 151, it is appeal- 
able. i he right of appeal is a creature of 
the statute and unless there are express pro- 
visions of law relating to the maintainability 
of an appeal, it would not be correct to say 
that because an appeal is allowed by statute 
in certain cases it must be allowed by way 
of analogy in other similar cases. Where 
an application for restitution is made under 
S. 151, and is treated as such by the Court 
and an order is passed, it is not appealable. 
1939 O. W.N. 765= A.I.R. 1939 Oudh 273. 
The nature of an order is not determined by 
the provision of law to which it may wrong- 
ly have been assigned. The true test is, 
what is the order itself. A Court cannot 
change its true order merely because it is 
given a wrong name. Where a Court 
amends a final decree passed by it purport- 
ing to do so under S. 151, it cannot be said 
that no appeal lies in the matter on the 
ground that an order under S. 151 is not 
appealable. A Court cannot evade the ap- 
pellate jurisdiction of the Court above it by 
arbitrarily placing its order under a provi- 
sion of law, orders under which are not 
appealable. I he appellate Court should not 
treat the amending decree as an appealable 
order but it should regard the decree as 
amended by the order and the amended 
decree being appealable the appellate Court 
should deal with the matter as an appeal 
from the amended decree and proceed to 
hear and determine the same. I.L.R. 
(1939) Kar. 428=A.I.R. 1939- Sind 303. 

n ° s P ec *hc provision in the Code 
of Civil Procedure for an appeal against an 
order passed under S. 151, no appeal lies 
irom such an order and therefore the order 
of an appellate Court passed on appeal from 
such order is passed without jurisdiction. 
And where such, an order has been passed 
without jurisdiction a further appeal or a 
revision application can be entertained to set 
aside the order which has been passed with- 
out jurisdiction. A.I.R. 1938 Pesh. 81. 
Judge passing orders under O. 32, r. 6 that 
money deposited should not be withdrawn 
—Successor s order cancelling it is not ap- 
pealable . 1929 I 884. An order under 

c In- C f an - be challenged in appeal under 
S. 10a if it affected the decision of the 
case on the merits. Otherwise the appel- 
is not bound to set it aside. 147 
I.C. 1013=35 P.L.R. 266=1934 L. 312. 
An order refusing to grant temporary in- 
junction restraining the decree-holder pur- 
chaser from obtaining possession of pro- 
perty purchased is one passed under S. 151 
and not under O. 39, r. 1; and as such no 

P , P n?J l ,cs i rom such or( ler. 150 I.C. 15 
— 1934 L. 79 (2). An appeal against an 
order of remand under S. 151, C.P. Code, 
is not competent; but when the lower Court 
has not exercised the power vested in it 

ft* law - can be set aside. 149 I.C. 
1050—1934 L. 233. Where a suit is dis- 
posed of on the merits by the trial Court 
and on appeal the lower appellate Court re- 
mands tlic case for re-trial after amendment 
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of plaint, the order of remand is one made 
under the inherent powers of the Court even 
though the appellate Court orders refund 
of Court-fee paid on the memo, of appeal 
and the order is not appealable. 141 l.C. 
400=34 P.L.R. 270=1933 L. 135. 

Review. — See 40 Bom.L.R. 1180. Where 
an order permitting withdrawal of the suit 
was obtained by practising fraud upon the 
Court by a defendant acting in collusion 
with a minor plaintiff’s next friend and the 
Court subsequently vacated its order. Held, 
that the Court had power under S. 151, C. 
P. Corlc, to vacate an order obtained by 
misleading and practising fraud upon Court 
and hence the order of the Court vacating 
its previous order was right. 1937 S. 101. 

Revision— See 1940 Cal. 92=43 C.W.N. 
1028. Propriety of order under this section 
cannot generally be questioned in revision 
under S. 115, C.P. Code. 59 C.L.J. 389 
= 1934 C. 780. Hut ses 140 l.C. 843=34 
P.L.R. 51 = 1933 L. 73; 149 l.C. 1105= 
1934 L. 108; 27 A.L.J. 1079=119 l.C. 851 
= 1929 A. 721; 1937 N. 151. Even if upon 
a strict construction of S. 115, High Court 
is precluded from interfering in revision 
with an order of a lower Court refusing to 
amend a decree, it is still open to it to inter- 
fere under S. 151. (1935 O.W.N. 968, Rel. 
on.) 167 l.C. 586=1937 O.W.N. 268= 
1937 O. 246. Unless a matter could he 
brought under S. 115, C.P. Code, S. 151 
could not be used to set aside an order of 
a lower Court against which no appeal or 
revision lies. 1940 N.L.J. 93. It is per- 
fectly competent to a Court to vacate its 
own prior_ order. The provisions of Ss. 
151 and 154, C.P. Code, arc wide enough 
to allow this being done. Where the Court 
feels that it is necessary in the interests of 
justice to vacate a previous order made by 
it, it can do so, and such an order vacating 
a prior wrong order cannot be said to be 
improper or without jurisdiction. 40 Horn. 
L.R. 1180. Ss. 151 and 152, C. P. Code, 
cannot apply to a case where there is no 
accidental slip or error or omission on the 
part of the Court or there is no accidental 
slip, error or omission or slip in the plaint 
which intended one thing and owing to an 
accidental slip stated another, but the parties 
were labouring under a mistake at the time 
of the decree and the mistake was embodied 
in the decree. 40 P.L.R. 100=A.I.R. 
1938 Lah. 331. 

Sec. 152: Scope and api'i.ication of skc- 
tion. — See 59 B. 158=36 Bom.L.R, 1217=1935 
B. 75. According to the section an amend- 
ment can be made “at any time”. 11 A 267 

3t iSS 12 M ’ LJ * 74 I C - 842 

= 1924 A. 127; even after a lapse of years. 


60 C. 753=37 C.W.N. 500=1933 C. 627; 
1937 C. 96. No question of limitation arises' 
39 P.L.R. 769=1937 Lah. 894. also 

1941 O.W.N. 474=1941 A.W.R. (Rev.) 
281. Decree not in conformity with judg- 
ment — Application for amendment — Mistake 
due to office — Amended decree as taking 
effect from date of original decree, 30 P. 

L. R. 363=115 l.C. 542=1929 L. 664. Dis- 

tinction between this section and S. 151. 
•See 102 l.C. 124=1927 A. 585. A plea 
that the compromise was obtained by fraud, 
etc., is not open to a decree-holder under a 
compromise decree in proceedings taken by 
the judgment-debtor to have the decree 
amended under S. 152. 1929 L. 400. An 

application under S. 152 to amend the con- 
sent decree on the ground of fraud is en- 
tirely outside the section. 33 C.W.N. 883 
= 1929 ( . 470. Consent decree cannot he 
amended without consent of parties. 57 C. 
1143=1931 C. 51; 28 C. 574; 157 l.C. 209 
= 1935 Pesli. 104. Hut jrc I. L.R. (1937) 
Horn. 837=39 Bom.L.R. 915=1937 B. 457 
(clerial and arthimctical errors even in 
consent decrees and orders can be amended). 
An unintentional error or accidental omis- 
sion in an order which incorrectly stated the 
effect of a decree on compromise can be 
corrected under this section. 139 l.C. 903 
= 13 Pat.L.T. 576=1932 P. 321; 165 l.C. 
799=1936 O.W.N. 1229=1937 O. 191. 
Section applies to amendment of decree and 
not to amendment of plaint or sale certifi- 
cate. 139 l.C. 491=1932 A.L.J. 784=1932 
A. 587; 165 l.C. 904. See 22 Pat.L.T. 
267. An application for amendment of a 
decree presented long after date of the 
decree is not sustainable. 7 P.L.R. 1915 
=27 l.C. 639= 32 P.W.R. 1915; 37 P.L. 
R. 623. Where there is a long and un- 
explained delay in applying for correction of 
decree, the Court mav reject the application. 
139 l.C. 528=36 C.W.N. 97=1932 C. 563. 
See also 1937 C. 96. Clerical mistake can 
be amended even after decree has been 
affirmed by the Privy Council. 36 C.W.N. 
665. See also 15 N.L.J. 124 (Court has 
got a discretion in allowing amendment, and 
there is no absolute right in any party to 
have any clerical error amended). Where 
the property is wrongly described in a plaint 
in a mortgage suit and the mistake is repeat- 
ed in the preliminary and final decrees, 
without being noticed either by the parties 
or by the Court, the Court has ample powers 
to amend the plaint, the decrees and the 
judgment and correct the mistakes. 153 1. 

C. 378=1935 O.W.N. 31=1935 O. 92. 
Amendment of decree is not to be allowed 
so as to affect rights of third parties. See 
54 M. 184=129 l.C. 818=1931 M. 399=60 

M. LJ. 721. See also 1933 C. 627=60 C. 
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753; 142 I.C. 880=15 N.L.J. 124. The 
test for determination of an application for 
amendment under S. 152 is whether the 
decree is or is not in accordance with the 
intention of the Judge who decided the case. 
134 I.C. 1009=1931 O. 422. See also 39 
Boin.L.R. 915=1937 Bom. 457; 1937 M.W. 

N. 1013; 1937 O.W.N. 1110. Where the 
entry in the decree to which objection was 
made by the opposite party had been made 
deliberately by the Court on the application 
of the applicant after due consideration of 
the circumstances. Held, it may have been 
right or it may have been wrong, but it was 
not an error that could be corrected by 
an order passed under S. 152 behind the 
back of the applicant without giving him an 
opportunity of being heard. 158 I.C. 618 
= 1935 A.L.J. 1015=1935 A. 841; 157 I.C. 
209=1935 Pesh. 104. See. also 15 L.W. 
393=1922 M. 192 (Effect of allowing 
time for review expire) ; 33 C.W.N. 958= 
1929 C. 470; 115 I.C. 161 (2) = 1929 N. 34; 
157 I.C. 810. See also 99 I.C. 655=1927 
M. 435. Correction of error is discretion- 
ary. 47 A. 44=82 I.C. 1030=1925 A. 187; 
1932 C. 563; 39 P.L.R. 769=1937 Lah. 
894. Amendment not to be refused to be 
considered on merits on ground of decree 
having been approved and signed by party's 
Pleader. 2 O.L.J. 141=87 I.C. 333=1925 

O. 373. S. 152 is confined to correction of 

clerical errors made by the Court itself and 
has no concern with the mistakes of parties. 
51 I.C. 55; 50 I.C. 497=4 Pat.L.J. 205. 
See also 157 I.C. 209; 1941 Lah. 417. 
Where sums awarded by High Court 
arc those found by the trial Court, 
whose figures were not impugned in 
course of the argument in second 

appeal, it is not open to a party to raise 
these questions by an application for amend- 
ment of decree on the ostensible ground 
that it is not in conformity with the judg- 
ment. 149 I.C. 949 ( 1 ) = 1 934 A. 128. See also 
44 C. 28=38 I.C. 584; 21 I.C. 540=7 S. 
L.R. 53 (Court can amend of its own 
motion) ; 51 A. 672=1929 A. 337. A Court 
can correct a clerical error in a plaint in 
whatever subsequent record it is repeated by 
slip or inadvertence or by mistake. 62 I.C. 
652=14 L.W. 445. See also 139 I.C. 491 
= 1932 A. 587; 1938 M.W.N. 250. Where 
a property has been accidentally misdescrib- 
ed in a mortgage bond and the mistake has 
been repeated throughout the proceedings 
to enforce the mortgage but where there is 
no doubt as to the identity of property mort- 
gaged and the property sold at auction, 
Court has ample power to amend the de- 
cree. 151 I.C. 959=15 Pat.L.T. 805=1934 
P. 493. A mistake in the plaint about 
Khasra number of the mortgaged grove re- 
peated in the judgment and decree can be 
corrected by Court under Ss. 151 and 152 

8 Luck. 734=11 O.W.N. 550=1934 O. 352. 
See, also 1935 O. 92. But an amendment 
allowing a correct description of the pro- 
perty which completely alters the plaint and 


the decree and also the deed on which the 
plaint is based cannot be said to be the cor- 
rection of a clerical mistake in a judgment 
and cannot be allowed under S. 152. 147 

I.C. 633=1934 A. 100. Section does not 
contemplate a practical reversal of Court’s 
finding even on a formal issue. 24 I.C. 
831=7 S.L.R. 186. Court of first instance 
can amend its decree when an appeal against 
it is pending. 11 A. 267 at 288 ; 44 I.C. 
248=7 L.W. 8; 28 I.C. 377=17 M.L.T. 
244. See also 25 Bom. L.R. 888=77 I C 
171=1924 B. 166; 1929 L. 317. Also i 
successor in office of Judge that passed the 
decree. 2 Pat.L.T. 296=63 I.C. 840. 
Where a decree is confirmed on appeal, the 
only Court competent to amend the decree 
is the Appellate Court and not the Court 
against whose decree appeal was preferred 
31 M.L.J. 438= (1916) 2 M.W.N. 249=35 
I.C. 89 1 (24 M. 646, Dist.); 63 I.C. 799; 
21 IC. 540= 7 S.L.R. 53; 31 I.C. 

C?2 ; 2? 586 * ■' 43 I C - 360 ; 23 A.L.J. 

51^=86 I.C. 396=1925 A. 556. See also- 
1938 Lah. 4. S. 152 gives Court power to 
amend its decree if the amendment is merely 
of clerical or arithmetical mistake, even 
though its decree has merged in the decree 
of the appellate Court. 151 I.C. 568=1934 

See also 1941 O.W.N. 270= 
193 T I ( ;. 53 ; 1941 Lah. 419; 1941 O. 
\\.N. 1239. When an appeal abates so^ 
tar as one of the respondents is concerned 
hut is decided on the merits so far as the 
other respondents are concerned, a subse- 
quent application for amendment of the 
decree under S 152, C.P. Code, at the 
instance of the legal representatives of the 
deceased respondent must be made in the 
appellate Court and not in the trial Court. 

1 he power of amendment must be limited 
o the appellate Court when an appeal has 
abated only m part and a decree on the 
merits has been given as against the other 
respondents, because in such a case there is 
a decree capable of execution passed by the 

4S8-nQ4ft C r ,r V KH ¥ ad> 123=52 L - w - 

fW# (1940) 2 393 - Appellate 

Court can amend the decree of the First 

VSV-, 375=62 I ' C * 91 °- See 
46 I.C. 376=16 A.L.J. 451* 4? T c 

R 70 ^ 1 I a C ' 4 * * f 8 = 1915 M.W.N. 914; 1927 
T 7 * , Am endment of decree after dis- 

v 8 Pat -L.T. 143; 1929 

N 'l W r N 'i? 4 29= A 9 ?v M - 83 °- See also 15 
“ 4 ‘ A . D, stnct Court could not 

fmn. ‘ h-"i t T ror , ,n i ts final decree copied 
If un 8 r Court . s preliminary decree. 31 
J 1 -f.' I j-rors in High Court decree, must 

1 I W fiC ?Qfi by £' g t £° urt ' 24 I C - 283= 

c . ‘ .: 298. High Court can revise and 

ri,.c aS '^ e ° r modify a decree of a Small 

«h^.M C ° Urt - 58 I.C. 630; 1 L. 322. Court 

snouid not amend its decree except in ac- 

cordance with this section. 8 A. 377. Courts 

in India can amend or vary decrees in order 
lo bring them into accord with the judg- 
ments even if the amendments do not fall 

( 17 r m n 2 i 574 =92 P.R. 1919 

(37 C. 649, Ref.) .See also 36 Bom. L.R. 
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1217— 1935 B. 75; 31 I.C. 478=1915 M.W. 

N. 914. Clerical error in a decree must be 
rectified by an application under this section, 
and not by an application for review. 6 C. 

22. An order setting aside an ex f'arte 
decree is a judgment within the meaning of 

S. 2 (9) and cannot be lightly set aside save 
as provided by S. 152 or on review. 145 

T. C. 302=1933 O. 385. When order has 

been made in an improper form. Court can 
rectify it. 16 B. 104. Clerical errors 
copied from pleading can be corrected. 22 
I.C. 774=1914 M.W.W 107. See also 06 
I.C. 693=8 O.L.T. 416; 74 I.C. 1020=1924 
R. 104 (Omission of one of the mortgaged 
properties in plaint); 50 A. 859=1929 A. 
147 (inclusion of stranger’s property in the 
suit ) A Court has no jurisdiction to enter- 
tain an application for amendment of a 
decree on the merits in the absence of t ie 
opposite party. 42 I .L.R. 263—A.I.K. 

1940 Lah. 182. 

Principles on which ami ndments arf. 
Granted. — The object of empowering the 
Court to correct decrees and orders is to 
correct errors and if it may he shown that 
an alleged mistake falls within the class of 
errors dealt Nsith by S. 152. it seems to put 
an unnecessary hindrance upon the power to 
do justice which the section gives, to say that 
the onlv mistakes of which the Court can 
take cognizance arc those made either in the 
plaint or in subsequent documents in t ourt. 
There is nothing which limits the power ot 
the Court under S. 152 to correcting errors, 
mistakes and omissions, which arise in the 
suit. Nothing prevents the Court from 
doing justice in an appropriate case where 
such mistake arose by reason of copying an 
erroneous document into the plaint. A suit 
for rectification of the instrument and decree 
is not the onlv remedy; an application tor 
review may be appropriate, but that is 
no obstacle under S. 162 to an appli- 
cation. 1931 M. 260=61 M.L.J. 805 
Under S. 152. there is no right in 

anv party to have a clerical or an I 
metical mistake corrected The "latter 
is left to the discretion of Court and the 
discretion has to be exercised in view of 
the peculiar facts of each case. 140 l.u. 

310=10 O.W.N. 884=1933 O . 466. There 
is no right in any party under S 152 to have 
a clerical or arithmetical mistake corrected. 
The matter is left to the discretion of the 
Court, and the discretion has to be ■cxcrci. . cd 
in view of the peculiar facts of each case. 
Where by the granting of an application to 
have the mistake corrected, the opposite 
party will be deprived of the advantage they 
have already gained by the applicant s omis- 
sion to question the provision in decree in 
appeal the application should not be granted 

10 O.W.N. 1087=1933 °. 529. Where a 
suit for redemption was decreed and the 
entire amount due on the mortgage paid and 
the mortgage extinguished, by a mistake the 
decree was drawn up with reference to only 


half the property, but the mortgagee obtain- 
ed possession over the whole, the mistake 
was held to be one of a clerical nature 
arising from an accidental slip or omission 
ami that it could be corrected even after a 
lapse ol many years. 1941 O.W.N 474 c- 
1 41 A.W.R. (Rev.) 281. A decree can be 
brought into conformity with the judgment 
even after the lapse of years; the only limi- 
tation is that the Court may deem it in- 
expedient or inequitable to exercise its powers 
where third parties have acquired under the 
erroneous decree without a knowledge of the 
circumstances which would tend to show 
L'i, , decrcc was erroneous. 60 Cal 

r '\~ ! rz 1 658=37 C.W.N. 500=1933 

al. 627. J here is no time limit prescribed 

In law within which an application for 
amendment ot a decree under S. 152 CP 
( ode. has got to be made. It is true that 
when there arc undue laches on the part of 
the decree-holder or the interest of third 
parties has intervened, the Court should be 
reluctant in allowing amendments of this 
description. But where the omission of the 
schedule of the mortgaged properties in the 
final decree for sale was due to a mistake, 
i any. on the part of the Court ofiiccrs and 
the misdescription in the name of the decrec- 
lolder was also a palpable error apparent 
on the face of it. the decree-holder 

applying tor amendment of the decree 

obligation to satisfy the 
really there were no 
part. 41 C.W.N. 1330=65 
. Person against whom decree 

for costs had been passed did not appear in 
( ourt and hence had no knowledge of the 
discrepancies between judgment and decree. 
Consequently there was great delay in mak- 
ing the application for amendment of the 
decree. Held, that in these circumstances 
the equities were not so much against the 
applicant and therefore the application 

should be granted. 171 I.C. 207=A.I.R. 

ii Court has a discretion in 

allowing amendment and there is no right 
in any party to have a clerical mistake 
corrected. Where, therefore, the appli- 
cants, even after they became aware of the 
defect in the decree, took no effective steps 
to set matters right but allowed the other 
party to obtain decrees against them as 
though there was nothing wrong with the 
decree, a subsequent application for amend- 
ment of the decree cannot be allowed. 142 
I.C. 880=15 N.L.J. 124. Where property 
is wrongly described in a plaint in a mort- 
gage suit and the mistake is repeated in the 
preliminary and final decrees, without notice 
cither by the parties or by the Court, Court 
has ample powers to amend the plaint, the 
decrees and the judgment and correct the 
mistakes. 153 I.C. 378=1935 O.W.N. 31 
= 1935 O. 92. If a decree is subsequently 
amended, the amendment docs not take effect 
from the date of the decree so as to affect 
the rights of a purchaser who has acquired 
the property after the decree and before the 
making of the amendment. 1937 O.W.N. 


is under no 
Court that 
laches on his 
C. L. J . 455. 
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25=A.I.R. 1937 Oudh 217 (F.B.). 

Although after the case has been decided 
and the decree has been satisfied, the Court 
becomes functus officio, yet it does not debar 
the Court in appropriate cases, to rectify an 
error which has crept into its record either 
by accident or by design. The only limi- 
tation upon the exercise of such a power by 
Court may be found in cases where third 
parties have acquired rights under the 
erroneous judgment in the interval. Lapse 
of time however considerable, is no bar to 
the correction of errors either under S. 151 
or 152. 1941 O.W.N. 474=1941 A.W.R. 

(Rev.) 281. An application for amendment 
of a decree to bring it into conformity with 
the judgment will be rejected, if it is made 
long after a third party acquires an interest 
in the decree by taking an assignment of the 
decree without being aware of the 
defect in it. 44 C.W.N. 708; 1932 

A.L.J. 784=1932 A. 587 (Incorrect 
description of mortgaged property in 
the deed repeated in plaint, prelimi- 
nary and final decrees, execution pro- 
ceedings and sale certificate discovered late 
in mutation proceedings in Revenue Court 
can be corrected under this section) ; 136 
I.C. 850=1932 M. 275=62 M. L. J. 350 
(Wrong survey number entered in the mort- 
gage-deed and copied in plaint and prelimi- 
nary decree— Correction of). See also 61 
M.L.J. 805; 1933 A. 102. (Omission to 
describe property sought to be sold— Inten- 
tion otherwise clear— Amendment allow- 
able) ; 139 I.C. 367=1932 O. 291 (Errone- 
ous order due to slip of memory can be 
corrected); 132 I.C. 562=1931 A. 427 (Pre- 
liminary and final decrees in mortgage suit 
— Final decree alone containing clause for 
sale— Correction if can be allowed). See aslo 
142 I.C. 880=15 N.L.J. 124. Application 
for amending decree in accordance with 
jmvgment— Whether barred by decree-holder 
accepting payment under decree— Circum- 
stances disentitling decree-holder for amend- 
ment 1929 M.W.N. 729=1929 M. 836; 
13 I.C. 113 — 11 M.L.T. 33. Where the 
decree follows the judgment in its entirety 
and there is no incidental slip or omission, 
an application for amendment of the decree 
under S. 152, is not maintainable. If the 
judgment and the decree are a bit ambigu- 
ous, it is a matter of interpretation of the 
decree, having regard to the pleadings of the 
case and the other relevant papers, but it is 
not a matter for which an application for 
amendment could be made. 65 C.L.j. 452. 
The judgment in appeal directed ‘the costs 
in appeal would be costs in the suit’ and no 
mention was made of the costs of the lower 
Court. The decree was drawn up stating 
that costs of the original hearing and costs 
of re-trial ordered by the decree and the 
costs of appeal should abide by the result 
of the re-trial. Held, that the language of 
the decree was different from that of judg- 
ment and as doubts and difficulties arose 
thereby, the decree could be amended to be 


in agreement with judgment. 171 I.C. 207 
— A.I. R. 1937 Cal. 96. Mistakes anterior 
to suit cannot be corrected under this sec- 
tion. 8 N.L.R. 13=14 I.C. 407. Recti- 
fication may be ordered for mistake and not 
where there is gross negligence of the party. 
11 I.C. 537; 9 I.C. 433. Where a right 
has been extinguished by a decree, it cannot 
be reviewed by any subsequent act of the 
Court or the party at fault. 19 I.C. 347= 
16 O.C. 5. Calculation of amount due — 
Over-looking of order of Court is mistake 
which can be corrected at any time. 74 I 
C. 842=1924 A. 127. See also 50 L. W. 
719_ (1939) 2 M.L.J. 75l (accidental omis- 
sion to award further interest) . Where 
after the passing of a decree, an application 
for its amendment on the strength of cer- 
tain accounts newly filed, is allowed, and 
the decree amount is reduced, the Court in 
so doing has not merely corrected any cleri- 
cal error but has altered the decree in a 
substantial manner, in the light of accounts 
produced, at a stage when the Court had 
no jurisdiction to receive fresh documentary 
evidence. The procedure is not justified 
by the powers of the Court under S. 152. 
1938 A.L.J. 1080. Pre-emption decree — 
Amount entered wrongly — Correct amount 
paid in time — Decree can be amended even 
alter expiry of time fixed for payment. 2 

O.W.N. 218=87 I.C. 987=1925 O. 418. 

Sale ordered for a sum larger than what was 
due under the decree — Court has power 
to set aside sale. 27 Bom.L.R. 657=89 I. 
C. 569=1925 B. 389. Where there is no 
variation between decree and judgment no 
amendment can be allowed. 11 I.C. 896; 
101 I.C. 147=1927 L. 403; 103 I.C. 298 
(2). But jcc. 25 L.W. 102=99 I.C. 655= 
1927 M. 435; 1930 L. 210; 42 I.C. 66=4 
O.L.J. 475 (obvious error in . judgment 
may be corrected). A consent decree can 
be varied only by consent. 27 T.C. 830= 
16 Bom.L.R. 668. See also 27 I.C. 134= 
16 Bom.L.R. 670 (Note) ; 50 I.C. 497=4 P. 
L.J. 205; 21 I.C. 115. A judgment order- 
ing a decree to be entered up in terms of a 
compromise is not such a judgment as is 
contemplated by this section. 7 C.W.N. 
880. Sec also 1933 P. 135. S. 152 does 
not empower a Court to rectify a decree 
merely because the decree is wrong or un- 
fair or because the parties have not realised 
their rights and put them before the Court 
in such a way as to enable a correct decree 
to be passed. The powers given under that 
section only relate to arithmetical mistakes 
or errors arising from an accidental slip or 
omission. And the Court has no jurisdic- 
tion under S. 152 to add to a term in a 
consent decree without the consent of both 
parties to the decree. Ordinarily the High 
Court will not entertain a revision petition 
when a remedy by way of appeal is available. 
But in very special circumstances if there 
is a clear error relating to jurisdiction it 
may at its discretion do so. (24 Mad. 646, 
considered). 51 L.W. 252=A.I.R. 1940 
Mad. 538= (1940) 1 M.L.J. 310. Court 
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cannot under this section correct a judgment 
"based on an award wherein the error lies 

103 I.C. 820=1927 M. 726=53 M.L.J. 38. 
Tf a compromise decree does not embody all 
the terms of the compromise the decree 
could be corrected. 21 I.C. 115. See also 
1933 P. 135; 50 I.C. 497=4 Pat.L.J. 205. 
An application by the plaintiff to amend the 
decree to bring it in conformity with the 
judgment must be made to the Court which 
passed it and not to the Appellate Court. 
57 I.C. 710. Any divergence between the 
decree and the judgment is a matter for 
amendment of the decree and not for a 
fresh suit for setting the decree aside. 43 
C. 217=31 I.C. 13=19 C.W.N. 1228; 31 
I.C. 478=1015 M.W.N. 914. Merc delay 
in applying for amendment does not amount 
to gross negligence. 99 I.C. 655 See 
also 139 I.C. 528=1932 C. 563=36 C.W.N. 
97. The exercise^ of the power of amend- 
ment under S. 152 is discretionary and an 
application for amendment of a decree 
should be rejected as too late if the rights 
of third parties acting in good faith have 

intervened. 43 M.L.J. 559=1923 M. 57. 
Mistake in suit record owing to misdescrip- 
tion of suit property in plaint may be cor- 
rected by the Court under this section. 21 

A.L.J. 328=72 I.C. 483=1923 \. 349; 25 
L.W. 102=99 T.C. 655=1927 M. 435. It 

is open to the successor in office of a Judge 
to rectify an accidental error in the judg- 
ment of his predecessor. If the fudge de- 
clines to do so, High Court might interfere 
in revision. 18 A.L.I. 501 = 55 T.C. 963. 
.S\v also 37 A. 323=29 T.C. 50=13 A.L.J. 
449; 2 Pat.L.T. 296=63 I.C. 840. But 
successor cannot construe judgment and 
amend decree. 1927 P. 25. A decree 
should not he amended except in the presence 
of the parties concerned, or after service of 
notice on them to attend. 2 W.R. (Mis.) 
15. Sec also 8 A. 377; 63 I.C. 799= (1921) 

4 U.B.R. 1 (necessity for notice to other 
parties). Court can extend time for per- 
formance in case of decree for specific per- 
formance. 5 R. 615=105 I.C. 467=1927 
IC 311. The Court has power to correct a 
mistake made in both the judgment and the 
decree. Tt should not refuse to correct the 
error on the ground that since the mistake 
appears in the judgment, the error in the 
decree is not accidental. 41 P.L.R. 119. 
S. 152 is not restricted to mistakes or errors 
which occur for the first time in the plaint 
or the subsequent proceedings in Court. The 
section applies also to cases where the mis- 
take . occurred in the earlier document evi- 
dencing the transaction itself and was 
copied in the plaint and the decree in the 
suit brought to enforce the transaction. 54 
L.W. 344=0941) 2 M.L.J. 452. See 

also 22 Pat.L.T. 267. Where in a suit 
instituted against the legal representatives 
of a deceased mortgagor as such, the Court 
passes a personal decree against them, there 
is an accidental omission in the decree in 


failing to limit their liability. The Court 
has power under S. 152, which it should 
exercise, to correct the omission in the de- 
cree. The Court is not debarred from ex- 
ercising its power merely because that error 
has been brought to its notice in the course 
of an application in which the decree-holder 
is seeking to execute the decree. An execut- 
ing Court has power to rectify such error 
" hen it is (he same Court which passed the 
decree. The omission by the legal repre- 
sentatives to raise an objection to the form 
of the decree in a previous execution ap- 
plication, does not operate as res judicata. 
Nor can the doctrine of estoppel be intro- 
duced when there is no ground for suggest- 
ing that the decree-holder has thereby al- 
tered his position to his detriment. ’ 1940 

v 2 7o! L k " (,039) 1 CaI * 305=43 

Illustrative Cases— A decree against 
one person cannot be amended by adding 
another as judgment-debtor when no decree 
has been passed against him. 40 I.C. 47. 
The fact that a dead man had been made 
a party by mistake does not deprive the 
( ourt of the power to implead his legal 
representatives and proceed with the hear- 
ing of the appeal. S. 153 allows the Court 
a discretion to do so in a fit case, c.g. 9 
\\herc the mistake is a hona fide one. 165 
I.C. 201 = 1936 Pcsh. 192. .See also 20 S. 
L.R. 445=163 I.C. 30=1936 S. 53; 1935 

0. 369=1935 O.W.N. 471. Where a 
munsif hv a clerical error recorded in his 
final order an order dismissing the suit in- 
stead of decreeing it and the decree was 
prepared accordingly, held, that the munsif 
is competent under S. 152 to subsequently 
correct the error. 29 I.C. 144. Sec also 
22 I.C. 935=7 L.B.R. 81 (decree for fore- 
closure inadvertently passed in place of 
decree for sale). Merc clerical error in the 
relief claimed and in the decree that was 
prepared in accordance therewith can he 
corrected throughout the record. 23 I.C. 
344=12 A.L.J. 185. See. also 27 T.C. 922 
— 13 A.L.J. 60; 21 I.C. 540=7 S.L.R. 53. 
Court has no jurisdiction for amendment of 
certificate of sale so as to alter the share of 
the property sold according to the sale pro- 
clamation. 18 I.C. 725. See also 22 Pat. 
L.T. 267 (Application by decree-holder pur- 
chaser for amendment of plaint, decree, exe- 
cution petition, sale proclamation and sale 
certificate). A clerical mistake regard- 
ing costs can he amended tinder this 
section. 6 C. 22; 1904 A.W.N. 94; 54 T. 

C. 821. But see also 17 I.C. 418=47 P.R. 
1913=5 P. W.R. 1913. Court can add 
costs to judgment already pronounced. 57 

1. C*. 739; 54 I.C. 821. An amended decree 
which has not been appealed against cannot 
he questioned in the course of execution 
proceedings. 9 C.W.N. 605; 44 I.C. 998 
= 16 A.L.J. 262. Grounds for amendment 
being change of circumstances — Proper 
remedy. 27 I.C. 300. Where a decree 
passed on an award by mistake or inadver- 
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tcnce embodied a relief as to payment of 
costs not mentioned in the award the defect 
can be cured only by an appeal or review. 
34 I.C. 787=3 L.W. 499. An application 
to correct an error made in a decree award- 
ing costs will be refused, if the applicant is 
guilty of laches. 42 P.L.R. 263=A.I.R. 
1940 Lah. 182. The award of costs to 
which the party successful may be entitled 
is neither an arithmetical mistake nor an 
accidental slip or omission under S. 152. A 
decree cannot, therefore, be amended under 
that section, if the method of assessment of 
costs is wrong. 42 P.L.R. 263= A. I. R. 
1940 Lah. 182. There was an appeal against 
an interlocutory order passed in a suit, and 
during the pendency, the plaintiff died. His 
legal representative was brought on record. 
After the disposal of the appeal, legal re- 
presentative carried on the litigation, result- 
ing in a decree being passed against the 
plaintiff, but the decree as drawn up was 
against the plaintiff. Held, that no joinder 
of the legal representative was necessary in 
the suit before the decree was passed, as 
the Court could have brought it in confor- 
mity with the appellate decree which con- 
tained the names of the legal representa- 
tives of the plaintiffs. 45 C. 94 (P.C.), 
Foil. Held also that the decree could be 
executed against the estate of the deceased 
in the hands of the legal representative. 
120 I.C. 516=1930 S. 96. A person who 
purchases a decree purchases the rights in 
the decree and if one of these rights vesting 
in the vendor is a right to have the decree 
amended under the law, this right also 
passes to vendee. 41 P.L.R. 99=A.I.R. 
1939 L. 255. See also 22 Pat.L.T. 267. 

Right of suit.— Mistake anterior to suit 
can be rectified only by separate suit. 8 N. 
L.R. 13=14 I.C. 407. 


Par to suit. — A suit for amending a 
judgment or decree passed by a competent 
Court on the ground of mistake is not main- 
tainable in a Civil Court. 15 C.L.J. 675= 
14 I.C. 93=17 C.W.N. 82 (10 C.VV.N. 
1024; 6 C.VV.N. 889; 3 C.W.N. 575. Rel.; 
8 C.W.N. 473, Dist.). See also 133 I.C. 
366=1931 P. 296. (8 C.W.N. 473, Diss.). 

Jurisdiction.— Where an appeal is sum- 
marily dismissed under O. 41, R. 11 , the 
decree remains the decree of the lower 
Court and not of High Court. So, it is the 
lower Court and not High Court, that can 
entertain an application for amendment of 
the decree. 11 P. 409=138 I.C. 908=1932 
P. 238 (21 B. 548, Foil.; 24 C. 759, Not 
Foil. ) 


Appeal. — There is no appeal from an 
amendment under S. 152. 54 I.C 387 • 24 
P.R. 1911 = 10 I.C. 850 ; 73 I.C. 679=i92^ 
L. 147 (2). But see. 61 I.C. 992 (appeal 
lies where the whole system of calculation 
adopted by the Court was challenged). 
Where a Court purporting to act under S 
152, wrongly passes a fresh decree, ar 
appeal is competent from that decree. Thi 
mere fact that the new decree is wrongh 


passed does not take away the right to ap- 
peal. 35 P.L.R. 610=1934 L. 839. No 
appeal lies against an order granting an 
amendment, but an appeal lies against the 
amended decree. 3 C.L.J. 188; 1 A.L.J. 
701; 22 M. 646. No appeal lies to His 
Majesty in Council, 33 C. 679; nor under 
the Letters Patent. 14 A. 226 (F.B.). 
Application for amendment on ground that 
costs had been assessed on an erroneous 
principle is bad. Proper remedy is by way 
of appeal. Amendment would not be grant- 
ed on ground that an appeal is barred. 17 

I. C. 418=47 P.R. 1913. When judgment 
simply states "decreed as prayed for and 
costs” and the sum awarded in the decree 
differs from that claimed in the plaint decree 
can be rectified under this section. 22 B. 
370. Appeal lies against an order under 
this section extending time for performance 
in the case of a decree for specific per- 
formance. 105 I.C. 467=1927 R. 311. 

Revision and Appeal. — An order under 
this section is subject to revision. 28 C. 

177; 7 A. 87G (F.B.); 31 B. 447; 1936 A. 

M.L.J. 117; 1940 O.W.N. 1010; 24 P.R. 
1911=10 I.C. 850; 18 A.L.J. 501=55 I. 
C. 903; 37 A. 323=29 I.C. 50=13 A.L. 

J. 449; 1941 Lah. 419. An order to 

amend the decree ip different from 
the amended decree and a revision 

lies from the former order. 147 I.C. 
633 = 1934 A. 100 (2). An an appli- 
cation under section 152, the Court is not 
bound to correct the decree. Court has> a 
discretion to make the amendment or not. 
And in such case the applicant has no right 
in revision proceedings to demand an adju- 
dication upon any point; his right is merely 
to bring the matter to the notice of High 
Court and to leave it to the discretion of the 
Court to interfere, if interference is neces- 
sary in the interests of justice, nigh Court 
will not interfere unless the lower Court has 
exercised its discretion in such a manner 
that it was obviously wrong and unjust for 
it to make the order it did. 10 O.W.N. 
958=1933 O. 425. Where a decree is 
amended and the amendment is substantial 
in that it alters the amount declared duo on 
a mortgage, at least so far as the additional 
amount is concerned, there is a new decree 
from which there is an appeal. It cannot 
therefore be revised. But in the appeal it 
is open to the appellant to challenge the 
decree on the ground of jurisdiction. 1938 
A. M.L.J. 88. Simply because an order is 
passed under the inherent powers it does not 
necessarily become appealable. If however 
the inherent powers are used to expand a 
remedy in order to do justice to cover a 
case not within the exact words of but with- 
in tho purpose of a procedural section, the 
Court is in effect using its inherent powers 
to act as if the orders wore made under the 
section in question. In such a cnee, even 
justice demands that one side should bo 
given a remedy and the other side should, as 
a matter of justice, be allowed tho right to 
appeal that would have existed had a parti- 
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oular section really applied instead of its 

of a fiction. 1033 
Ang. 3_<> Where an objection to the passing 
of a final decree or a mortgage is raised on 
tho ground that certain payment made after 
the preliminary decree ha s not been given 
credit to, but the objections are dismissed 
owing to default in appearance, a refusal 
to restore such application is not appealable 
for it is an order passed on an application 

uJorTl the ir fourt ' s inherent jurisdiction 
under section 15!. A.I.R. 1939 A. 2 S 

I . *>8 A . L . J . ] 0 55 . 

Rr-'ejv .—C ircumstances might, however 
arise, which would render amendment ncces- 

°" rev,C 7’ !,S w,ien t,,c description of 
the mortgaged property as given in tho 

decree differs from that given in the bond. 

the remedy was one by way of review Sec 

1G M. 421; 1906 A.W.n! 220- 156 ’j (’ 

Pesh - »«• ^ fa' at' 

t at kod the matter is one f.»r review 5 p.,t 

L.T. 253=. Pat.I,.T. 219=58 10 MO.' 
limitation*. — Applications under this sec- 

VnM !,^t r^ ,^« t ' rnC,1 l,v " ,p Limi*ntion Art 
4n o wV. n a , B - 21 2-W: 11 A. 267; 

4 8#i; /4 l.C. 842= J 024 A 197. 

Ujfo l Lj? ( l =7 : S - L - R - 53 • Although t hero 
' 9 ’ I' ‘ 7" fnr r,n oppliration to amend 

.'I 0 ™ un,Icr ls 2. U is obvious 

W th„ i'" npP , l "' ,lti0: “ n, " sl bt tiinde bo. 

owing to tlic 12 years limitation provided 
by soot, on 48. 1939 A.M.L.J. 27 s , "o_ 

Ameadmont of docrec nftor oxnirv of 1! 
years does not revive right to execute 
dC S S "< mn > I M.L.J. 235 (P.„ ) 

titbm f ll ANI> » 53.— Where a par- 
tition follows a mortgage and other 

properties arc allotted to the mort- 

f/'^r ™ of the mortgaged property 

Ibore can be no doubt that tho mortgaged 
can proceed against the substituted security 
~ I?"* t0 Hf, '° th " Property whS re- 

Wlicn till pn T ,,rt >' Mri *finnUy mortgaged. 
aV'iin f mortgagee doos not proceed 

iZ 1 10 ® , . l /. )3tit,lt< ‘d security but ignor 
K 10 Pf ,rt J tion proceeds against the 

mo >r t y 0r , ,K,na11 / ,nort R n R p d and bring the 
wlm?o 8nk ' 1 an<1 difficulties arise after tho 

den cry Pr oT ,nK8 . nr ° ° ver in ^tainiig 
delivery of possession, ho mnv be permitted 

fiL“rZ nd l K | pl ‘ ,i,lt ' PtPliminary deeree and 

' ,Ut n ° f " r,l "' r amendment enn 
yustiflably be made, i.e., no amendment can 

and nr ‘V'" y ? f thc felevnnt documents 
“"1 P roc 7'I.ng, following the final decree, 
ma o™ ''7 execution petition, sale proela- 
mntion and the snle certificate. If nn 
amendment wero allowed in the latter tho 
result would be that property will h»£W 


bought and sold which has never been even 
put up for sale. After such amendment 
fresh steps will have to be taken to bring 
the substituted property to sale. But when 
there is a serious dispute ns to what was tho 
subject-matter of the mortgage, proceedings 
for amendment of the relevant documents in 
the case are not appropriate. A question 
involving tho identity of the property mort- 
gaged cannot be dealt with on an 'applica- 
tion to amend. A ease of misdescription 
can be dealt with by amending the plaint, 
and decree, but not a dispute as to tho 
identity of the properties which are the 
subject-matter of the mortgage. 22 Pat. 
L.T. 207. 

Sec. 133 f.V./f . — Sec Notes under sec- 

tions 131 and 152]. — Under sections 99, 152 
and 133 the Court has ample powers to 
afford opportunity to rectify defects in 
pleadings and under section 153 is bound to 
do so. 1933 A.L.J. 110=1933 A. 295. 
srr 139 l.C. 491=1932 A.L.J. 784=1932 
A. 587; 1935 O.W.N. 471=1935 O. .309. 

W here plaint was presented by a vakil 
whose name was omitted from body of his 
vakalat nama and who had signed on tho 
back in token of acceptance, it was held 
that it was a mere clerical error and that 
an order of Court, on an application to 
correct the mistake, that that correction 
should bo made and given retrospective 
effect, was not without jurisdiction. 1931 
A . 810. Court ought to give all reasonable 
indulgence with regard to amending. How- 
ever negligent or careless the first omission 
and however into the proposed amendment, 
tin* amendment should be allowed, if it can 
bo allowed without injustice to the other 
side Pi r Lopes, L.J., in 19 Q.B.D. 394, 
cited in 32 C. 600. The verification in nn 
application for leave to appeal in forma 
pauperis not being in the manner prescribed 
bv the Code, tho Court rejected it. Held* 
in revision, that it was the duty of tho 
Court to allow the applicant a chance to 
correct the defect in the verification beforo 
rejecting the application itself. 1937 N. 
108=168 l.C. 894. The expression “nnv 
proceeding" is general enough to include 
filing of an appeal. 123 T.O. 824=1930 
A. 131. The term “proceeding” in section 
153 must be interpreted ns any application 
to a Court of justice, however made, “for 
aid in tho enforcement of rights, t or reliefs, 
for redress of injuries, for damages or for 
any remedial object". An application for 
a ehnllan for depositing tho nccossaiy 
amounts for the purpose of setting aside 
nn execution sale, and a memorandum ac- 
companying the receipt obtninod for 1 
deposit are ‘'proceedings ” within the mean- 
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o . r . , f *54* Nothing in this Code shall affect any present 

appeal"^ ° f PrCSCn ngh ° f ri &ht of a PP eal which sha11 have accrued to any party 

at its commencement. 

*55- The enactments mentioned in the Fourth 
Amendment of certain Acts. Schedule are hereby amended to the extent specified 

in the fourth column thereof. 

1 56 - [Repeals.] Repealed by S. 3 and Schedule II of the Second Repealing and 
Amending Act , 1914 ( XVII of 1914 ). 6 

157 . Notifications published, declarations and rules made, p laces appointed, 

* 1 «ro W 2 TE ?* son for the potential appellant who (lied 

mg of sec ion lo3, though they may or may before the memorandum of appeal was filed. 

f, T, n 8 9 ? P L fi o 0n ^ aS J d ° *934 N. 274. Mistake discovered on appeal 

the eale under O. 21 it 89 for want of a may be corrected. 20 A.L.J. 159=00 I 

forma prayer to set asule the sale. Such c . 208=1922 A. 81. Sec also 66 I.C 693 

memorandum may be amended - 8 q.L.J. 416. Amendment of sale certi- 

be set aside, 1117 The -Uee to Jud^enbdebto^ m 

SCiS d M - d 63 - 

the sale has expired is no ground for refus- , • f ° n d< f 3 not f ntai1 \Vf tl0n of the 

ing the amendment under section 153. 45 ^ T J 174-17° I T So** 

.. ijM 5 ”, " 5 , “ i* 

improperly or fraudulently obtained. 6 JJ lls ^ ctl0 ^ j*'*® 3 Pat.L 'r. 149—1922 
C.L.J. 662. Over-valuing suit to get • 1 . 21 ‘ fV °P en to a P art y “ a suit ta 

round a previous decision which will operate t \ n I in, ' <?reat »«"« of the Court to get 

as res judicata— Decision is an abuse of pro- ! judgment and the decree amended under 
cess of Court. 83 I.C. 1=1925 A 14*> P ro ™i°ns of sections 151, 152 and 153 

Section allows the Court to give leave for 0t !• , , e quite ?P art from tlie limitation 

amendment at any time in any proceeding a PP hcabl ° to th « in stitution of the appeal 

in a suit. 25 Bom. L. JR. 888=77 I C 171 ® J evi *) v ' - He has a n 8 ht to a PP ] y but it 

=1924 B. 166. Where a decree is passed l-J°\ tl,e C ° Urt t0 , ^ whother his a PP lica * 

if it is final, the original Court is generally fi de ! e ^ es consideration . 6 O.W.N. 604 

speaking, functus officio, and the occasion ‘“sec ^t ,' 1929 °i , 385 f P * B * ) *. , 

for amendment of pleading cannot arise «/• 154.— The general law that a right 

(Iibd.) Suit on pronote found to be in- °PP e °l »3 more than a matter of procedure 
sufficiently satmped cannot bo amended into * an alteratl0n of law of procedure would 

one on the original cause of action 138 i ^ u J? on the ri & ht of a PP eal is super- 

I.C. 783=34 Bom.L.R. 643=1932 e’ 304 T° ( J? d thl ® s . ection - G S.L.R. 168=19 
(3 It. 183, Not Foil.; 48 C 32 fP C \ l, ' bb * 9 8ect *on has no bearing 011 

rel. on.) Addition of legal representatives in Z . powers an appellate Court in dealing 
a suit against a dead man is illegal. 45 Tn ‘ a PP ea . ls before it. 9 I.C. 815. Where 

M. L.J. 231=75 I.C. 739=1924 m 50 l n a ®uit instituted before the coming into 

Appeal against dead respondent— Amend’- • ° rC0 °\ th ® new Co(le an order of remand 
ment of cause title allowed. 1925 M 19 m If P ass ^ a ^ er Uie new Code has come into 

•=49 M.L.J. 590 (F.B.). The fact tint . oroc> tb ® ** 8 ^ of appeal against the order 

a dead man has been made a party bv bona n J egulated b - v the new and not by the old 
fide mistake does not deprive^he Court 0 ? T 1 B *. 1913=15 I.C. 725. (21 

the power to implead the proper legal re- ML, J. 63 1, Dlss -)- The words “any 
presentatives and proceed with the hearing P rcs . eat n S bt of appeal” in this* section mean 
of the appeal. See 165 I.C. 201=1936 p* U ° f a PP eaI in esse. (Ibid.) 

192. Suit in name of non-existing or non’ n SEC ’ 157 * — Rules framed by the Local 

juristic person— Amendment by subiiHti.H.m ^°I ernment under section 269 of the old 
— Power of Court. 20 N.L.J. 65— 1 Q 37 S» de TT ? r f m force until r ules are made by 

N. 173=171 I.C. 763=1. L.R M<n 7 i be High Court under the power given by 

Nag. 514. Under the provisions of section !t ct,an 12 J (2) of the now Code. 24 

153 a Court may, subject to the nrovisinna Ia G3 ?~ 37 l 7 - But rules under 

of section 5, Limitation Act allow H ° ^ odo "[bicli were ultra vires then aro 

amendment of an appeal against the nertnt not val,<1 simply because they could be 

who had died before the date of the vreZT T U “ der tho new Code - 29 M.L.J. 663 

tation of the memorandum, although it is ti 31 r , I ', C ;, 924 ' Tbo words “consistent with 
found that no appeal in law exists q„,k tIl ° Code mean only consistent with the 
discretion is not however available sections of the Code and not with the rules 

C0Urt "' l ' C " it U “Wltat. a per- 775=3 1 U°X . ^ 

JS1 . — 


746 


The Civil Court Manual (Imperial Acts) . ' * - »*• 

0 

n f . . agreements filed, scales prescribed, forms framed 

r f pc°lcd n cna n "mcn. r s rSU r ^PP° in » m ^ nts made j “d powers conferred under Act 

' HI of 1859 or under any Code of Civil Procedure or 
any Act amending the same or under any other enactment hereby repealed shall, 
so far as they arc consistent with this Code, have the same force and effect as if they 
had been respectively published, made, appointed, filed, prescribed, framed and 
conferred under this Code and by the authority empowered thereby in such behalf. 

158. In every enactment or notification passed or issued before the commence- 
,, c | r r - mcnt °* this Code in which reference is made to or to 

Proccdurc C and o^r repealed a "V C !} a P tCr °, r SCCtio " ol Arl VIII of ,859 or any Code 
enactments. *1 ‘ roccdure or any Act amending the same or any 

other enactment hereby repealed, such reference shall, 
so far as may be piacticablc be taken to be made to this Code or to its corresponding 
Part, Order, section or rule. 


THE FIRST SCHEDULE. 


CONTENTS. 


ORDER I. 

Parties to Suits. 

Rules. 

1. Who may he joined as plaintiffs. 

2. Power of Court to order separate trials. 

3. Who may be joined as defendants. 

4. Court may qivc judgment for or against 
one or more of joint parties. 

5. Defendant need not be interested in all 
the relief claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from whom 
redress is to l>e sought. 

M. One person may sue or defend on behalf 
of all in same interest. 

9. Misjoinder and nonjoinder. 

10. Suit in name of wrong plaintiff. 

(>>urt may strike out or add parties. 
Where defendant added, plaint to be 

amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or 
defendants for others. 

13. Objections as to nonjoinder or misjoinder. 

ORDER II. 

Frame of Suit. 

1. Frame of suit. 

2. Suit lo include the whole claim. 
Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

3. Joinder of causes of action. 

4. Only certain claims to l>e joined for 
recovery of immovable property. 

5. Claims by or against executor, adminis- 
trator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. • 

ORDER III. 

Recognized Agents and Pleaders. 
t. Appearances, etc., may be in person, by 
recognized agent or by pleader. 

2. Recognized agents. 

3. Service of process on recognized agent. 

4 - Appointment of pleader. 

5 * Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to be 
filed in Court. 


1 . 

2. 


1 . 

2. 

3 - 


Rui.es. 

ORDER IV. 

Institution of Suits. 

Suit to be commenced by plaint. 

Register of suits. 

ORDER V. 

Issue and Service of Summons. 

Issue of Summons. 

Summons. 

Copy or statement annexed to summons. 
Court may order defendant or plaintiff 
to appear in person. 

4. No party to be ordered lo appear in 
person unless resident within certain limits. 

r ,. Summons to be either to settle issues or 
for final dispos.il. 

6. Fixing day for appearance of defendant. 

7. Summons to order defendant to produce 
documents relied on by him. 

0 . On issue of summons for final disposal, 
defendant to be directed to produce his witnesses. 

Service of Summons. 

9. Delivery or transmission of summons for 
service. 

10. Mode of service. 

1 1. Service on several defendants. 

12. Service to be on defendant in person 
when practicable, or on his agent. 

13. Service on agent by whom defendant 
carries on business. 

14. Service on agent in charge in suits for 
immovable property. 

15. Where service may he on male member 
of defendant’s family. 

16. Person served to sign acknowledgment. 

1 7. Procedure when defendant refuses to 
accept service, or cannot he found. 

iH. Endorsement of time and manner ol 

service. _ . 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time lor 

where defend-.. 

resides within jurisdiction of another Court. 

22. Service within Presidency-towns, of sum- 
mons issued by Courts outside. 
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Rules. 

23. Duty of Court to which summons is sent. 

24. Service on defendant in prison. 

25. Service where defendant resides out of 
British India and has no agent. 

26. Service in foreign territory through 
Political Agent or Court. 

27. Service on civil public officer or on servant 
of railway company or local authority. 

28. Service on soldiers, sailors or airmen. 

29. Duty of person to whom summons is 
delivered or sent for service. 

30. Substitution of letter for summons. 

ORDER VI. 

Pleadings Generai ly. 

1 . Pleading. 

2. Pleading to state material facts and not 
evidence. 

3. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or parti- 
culars. 

6. Condition precedent. 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated. 

10. Malice, knowledge, etc. 

11. Notice. 

12. Implied contract or relation. 

13. Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

1 7. Amendment of pleadings. 

18. Failure to amend after order. 

ORDER VII. 

Plaint. 

1 . Particulars to be contained in plaint. 

2. In money suits. 

3. Where the subject-matter of the suit is 
immovable property. 

4. When plaintiff sues as representative. 

5. Defendant’s interest and liability to be 
shown. 

6. Grounds of exemption from limitation 
law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9. Procedure on admitting plaint. 

Concise statement. 

10. Return of plaint. 

Procedure on returning plaint. 

11. Rejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint docs not 
preclude presentation of fresh plaint. 

Documents relied on in plaint. 

14. Production of document on which 
plaintiff *ucs. 

List of other documents. 

15. Statement in case of documents not in 
plain tifT’s possession or power. 

16. Suits on lost negotiable instruments. 

1 7. Production of shop-book. 

Original entry to be marked and returned. 

18. Inadmissibility of document not produced 
when plaint filed. 

ORDER VIII. 

Written Statement and Set-off. 

1. Written statement. 

2. New facts must be specially pleaded. 

3. Denial to be specific. 

4. Evasive denial. 


Rules. 

5. Specific denial. 

6. Particulars of set-off to be given in written 
statement. 

Effect of set-off. 

7. Defence or set-off founded on separate 
grounds. 

8 . New ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present 
written statement called for by Court. 

ORDER IX. 

Appearance of Parties and Consequence of 

Non-appearance. 

1 . Parties to appear on day fixed in summons 
for defendant to appear and answer. 

2. Dismissal of suit where summons not 
served in consequence of plaintiff’s failure to 
pay costs. 

3. Where neither party appears, suit fo be 
dismissed. 

4. Plaintiff may bring fresh suit or Court 
may restore suit to file. 

5. Dismissal of suit where plaintiff, after 
summons returned unserved, fails for three 
months to apply for fresh summons. 

6. Procedure when only plaintiff appears. 

When summons duly served. 

When summons not duly served. 

When summons served, but not in due 

time. 

7. Procedure when defendant appears on 
day of adjourned hearing and assigns good cause 
for previous non-appearance. 

8. Procedure where defendant only appears. 

9. Decree against plaintiff by default bars 
fresh suit. 

10. Procedure in case of non-attcndanc of 
one or more of several plaintiffs. 

1 1 . Procedure in case of non-attendance of 
one or more of several defendants. 

12. Consequence of non-attendance, without 
sufficient cause shown, of party ordered to appear 
in person. 

Setting aside Decrees ex parte. 

13. Setting aside decree ex parte against 
defendant. 

14. No decree to be set aside without notice 
to opposite party. 

ORDER X. 

Examination op Parties by the Court. 

1. Ascertainment whether allegations in 
pleadings are admitted or denied. 

2. Oral examination of party, or com- 
panion of party. 

3. Substance of examination to be written. 

4. Consequence of refusal or inability of 
pleader to answer. 

ORDER XI. 

Discovery and Inspection. 

1. Discovery by interrogatories. 

2. Particular interrogatories to be sub- 
mitted. 

3. Costs of interrogatories. 

4. Form of interrogatories. 

5 - Coiporations. 

6. Objections to intcrrogatcries by answer# 

7 - Setting aside and striking out interro- 
gatories. 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

1 1. Order to answer or answer further. 
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12. Application for discovery of documents. 

1 3. Affidavit of documents. 

1 4 - Production of documents. 

13. Inspection of documents referred to in 
pleadings or affidavits. 

16. Notice to produce. 

17. I ime for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovers-. 

2 1 . Non-compliance with order for discovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 

ORDER XII. 

Admissions. 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. * Form of notice. 

4 - Notice to admit facts. 

, p ). Form of admissions. 

h. Judgment on admissions. 

7* Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 

ORDER XIII. 

Production, Impounding and Return or 

Documents. 

1. Documentary evidence to be produced at 
first hearing. 

2. Effect of non-production of documents. 

3. Rejection of irrelevant or inadmissible 
documents. 

4 - Endorsements on documents admitted 
in evidence. 

5 . Endorsements on copies of admitted 
entries in books, accounts and records. 

6. Endorsements on documents rejected as 
inadmissible in evidence. 

7. Recording of admitted and return of 
rejected documents. 

8. Court may order any document to be 
impounded. 

y. Return of admitted documents. 

10. Court may send for papers from its own 
records or from other Courts. 

11. Provisions as to documents applied to 
material objects. 

ORDER XIV. 

Settlement of Issues and Determination or 
Suit on Issues of Law or on Issues 

AGREED UPON. 

• 1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be 
framed. 

4. Court mav examine witnesses or docu- 
ments before framing issues. 

5. Power to amend, and strike out, issues. 

6. Questions of fad or law may by agree- 
ment be stated in form of issues. 

7. Court, if satisfied that agreement was 
executed in good faith, may pronounce judg- 
ment. 

ORDER XV. 

Disposal of the Suit at the first hearing. 

1. Parties not at issue. 

2. One of several defendants not at Issue. 

3. Parties at Issue. 

4. Failure to produce evidence. 


Rules. 

ORDER XVI. 

Summoning and Attendance of witnesses. 

1. Summons to attend to give evidence or 
produce documents. 

2. Expenses of witness to be paid into Court 
on applying for summons. 

Experts. 

Scale of expenses. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid 
in. 

Expenses of witnesses detained more than 
one day. 

5. I ime, place and purpose of attendance 
to he specified in summons. 

(>. Summons to produce document. 

7. Power to require persons present in Court 
to give evidence or produce document. 

8. Summons how served. 

9. I ime for serving summons. 

to. Procedure where witness fails to comply 
with summons. 

11. If witness appears, attachment may be 
withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as 
witnesses strangers to suit. 

15. Duty of persons summoned to give evi- 
dence or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended 
cannot give evidence or produce document. 

19. No witness to he ordered to attend in 
person unless resident within certain limits. 

20. Consequence of refusal of party to give 
evidence when called on by Court. 

21. Rules as to witnesses to apply to parties 
summoned. 

ORDER XVII. 

Adjournments. 

1. Court may grant time and adjourn 
hearing. 

Costs of adjournment. 

2. Procedure if parties fail to appear on 
day fixed. 

3. Court may proceed notwit hstanding 
cither party fails to produce evidence, etc. 

ORDER XVIII. 

Hearing ok the Suit and Examination of 


witnesses. 

1. Right to begin. 

2. Statement and production of evidence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable 


:asrs. 


6. When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not taken 

iown by Judge. . r , 

0. When evidence may be taken in English. 

10. Anv particular question and answer may 

>e taken down. . , . 

11. Questions objected to and allowed by 

>)urt. e 

12. Remarks on demeanour of Witnesses. 

13. Memorandum of evidence in unappeai- 

^1 4. C3 Judge unable to make such memorandum 
o record reasons of his inability. 
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Rules. 

15. Power to deal with evidence taken before 
another Judge. 

16. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 

ORDER XIX. 

Affidavits. 

1. Power to order any point to be proved 
by affidavit. 

2. Power to order attendance of deponent 
for cross-examination. 

3. Matters to which affidavits shall be 
confined. 

ORDER XX. 

Judgment and Decree. 

1. Judgment when pronounced. 

2. Power to pronounce judgment wr'tten 
by Judge’s predecessor. 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 
Judgments of other Courts. 

5. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated 
office before signing decree. 

9. Decree for recovery of immovable pro- 
perty. 

10. Decree for delivery of movable property. 

1 1 . Decree may direct payment by instal- 
ments. 

Order, after decree, for payment by 
instalments. 

12. Decree for possession and mesne profits. 

13. Decree in administration-suit. 

14. Decree in pre-emption suit. 

15. Decree in suit for dissolution of partner- 
ship. 

16. Decree in suit for account between 
principal and agent. 

1 7. Special directions as to accounts. 

18. Decree in suit for partition of property 
or separate possession of a share therein. 

19. Decree when set-off is allowed. 

Appeal from decree relating to set-off. 

20. Certified copies of judgment and decree 
to be furnished. 

ORDER XXI. 

Execution of Decrees and Orders. 
Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

Courts executing Decrees. 

3. Lands situate in more than one juris- 
diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6 . Procedure where Court desires that its 
own decree shall be executed by another Court. 

7. Court receiving copies of decree, etc., to 
file same without proof. 

8. Execution of decree or order by Court 
to which it is sent. 

9. Execution by High Court of decree 
transferred by oilier Court. 

Application for Execution. 

10. Application for execution. 

11. Oral application. 

Written application. 

12. Application for attachment of movable 
property not in judgment-debtor’s possession. 

J 3. Application for attachment of imm ovable 


Rules. 

property to contain certain particulars. 

14. Power to require certified extract from 
Collector's register in certain cases. 

! 5 - Application for execution by joint decree- 
holder. 

16. Application for execution by transferee 
of decree. 

17. Procedure on receiving application for 
execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under 
same decree. 

20. Cross-decrees and cross-claims in mort- 
gage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution 
in certain cases. 

23. Procedure after issue of notice. 

Process for Execution. 

24. Process for execution. 

25. Endorsement on process. 

Stay of Execution. 

26. When Court may stay execution. 

Power to require security from, or impose 

conditions upon, judgment-debtor. 

.27. Liability of judgment-debtor discharged. 

28. Order ol Court which passed decree or of 
appellate Court to be binding upon Court 
applied to. 

29. Stay of execution pending suit between 
decree-holder and judgment-debtor. 

Mode of Execution. 

30. Decree for payment of money. 

31. Decree for specific movable property. 

32. Decree for specific performance, for 
restitution of conjugal rights, or for an injunction. 

33 * Discretion of Court in executing decrees 
for restitution of conjugal rights. 

34 - Decree for execution of document, or 
endorsement of negotiable instrument. 

35. Decree for immovable property. 

36. Decree for delivery of immovable pro# 
perty when in occupancy of tenant. 

Arrest and detention in the Civil Prison. 

37. Discretionary power to permit judgment- 

debtor to show cause against detention in 
prison. 

38. Warrant for arrest to direct judgment- 
debtor to be brought up. 

39. Subsistence-allowance. 

40. Proceedings on appearance of judgment- 
debtor in obedience to notice or after arrest. 

A PT ACHMENT OF PROPERTV. 

41. Examination of judgment-debtor as to 
Ins property. 

42. Attachment in case of decree for rent 
or mesne profits or other matter, amount of which 
to be subsequently determined. 

43. Attachment of movable property, other 
than agricultural produce, in possession of 
judgment-debtor. 

44. Attachment of agricultural produce. 

45. Provisions as to agricultural produce under 
attachment. 

46. Attachment of debt, share and other 
property not in possession of judgment-debtor. 

47. Attachment of share in movables. 

48. Attachment of salary or allowances of 
public officer or servant of railway company or 
local authority. 

49. Attachment of patrnership property. 
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50. Execution of decree against firm. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of 
Court or public officer. 

53. Attachment of decrees. 

54. Attachment of immovable property. 

55. Removal of attachment after satisfaction 
of decree. 

56. Order for payment of coin or currency 
notes to party entitled under decree. 

57. Determination of attachment. 

Investigation or claims and onjFcmoNs. 

58. Investigation of claims to. and objections 
to attachment of. attached property. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Release of property from attachment. 

61. Disallowance of claim to property 
attached. 

62. Continuance of attachment subject to 
claim of incumbrancer. 

(>3. Saving of suits to establish right to 
attached property. 

Sale Generali y. 

64. Power to order property attached to be 
Sold and proceeds to be paid to person entitled. 

65. Sales by whom conducted and how made. 
Proclamation of sales by public auction. 
Mode of making proclamation. 

Time of sale. 

Adjournment or stoppage of sale. 

Saving of certain sales. 

Defaulting purchaser answerable 

re-sale. 

Decree-holder not to bid for or 
property without permission. 

Where decree-holder purchases, amount 
of decree may be taken as payment. 

73. Restriction on bidding or purchase by 
officers. 

Sale of Movable Property. 

Sale of agricultural produce. 

Special provisions relating to growing 


66 . 

67. 

68 . 

69. 

70. 
71 - 

loss on 
72 


for 


buy 


instruments and shares 


in 


- 74 - 
75 - 
crops. 

76. Negotiable 
corporations. 

77. Sale by public auction. 

78. Irregularity not to vitiate sale, but any 
person injured may sue. 

79. Delivery of movable property, debts and 
shares. 

80. Transfer of negotiable instruments and 
shares. 

81. Vesting order in case of other property. 

Sait: of Immovable Property. 

82. What Courts may order sales. 

83. Postponement of sale to enable judgment- 
debtor to raise amount of decree. 

84. Deposit by purchaser and rc-salc on 
default. 

85. Time for payment in full of purchase 


Rules. 

92. Sale when to become absolute or be set 
aside. 

93 - 
cases. 

94 - 

OS 


Return of purchase-money in certain 


Certificate to purchaser. 
Delivery of property in 
judgment-debtor. 

96. Delivery of property 
tenant. 

Resistance 


occupancy of 
in occupancy of 


money 

86 . 

87. 

88 . 
89. 
90 


Procedure in default of payment. 
Notification on rc-salc. 

Bid of co-sharcr to have preference. 
Application to set aside sale on deposit. 
Application to set aside sale on ground 
of irregularity or fraud. 

91. Application by purchaser to set aside sale 
on ground of judgment-debtor having no sale- 
able interest. 


TO 


possession 


TO DELIVERY OF POSSESSION 
DECREE-HOLDER OR PURCHASER. 

97. Resistance or obstruction to 
of immovable property. 

98. Resistance or obstruction by judgment- 

debtor. b 

99. Resistance or obstruction by bona fide 
claimant. 


or pur- 


to 


100. Dispossession by decree-holder 
chaser. 

101. Bona fide claimant to be restored 

possession. 

102. Rules not applicable to transferee lite 
pendente , 

103. Orders conclusive subject to regular suit. 

ORDER XXII. 

Death, Marriage and Insolvency op 

Parties. 

1. No abatement by party’s death, if right 
to sue survives. 

2. Procedure where one of several plaintiffs 
or defendants dies and right t » sue survives. 

3. Procedure in case of death of one of several 
plaintifTs or of sole plaintiff. 

4. Procedure in case of death of one of 
several defendants or of sole defendant. 

5. Determination of question as to legal 
representative. 

6. No abatement by reason of death after 
hearing. 

7. Suit not abated by marriage of female 
party. 

8. When plaintiff's insolvency bars suit. 

Procedure where assignee fails to continue 

suit or give security. 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment before 
final order in suit. 

1 1. Application of Order to appeals. 

12. Application of Order to proceedings. 

ORDER XXIII. 

Withdrawal and adjustment of Surrs. 

1. Withdrawal of suitor abandonment of 
part of claim. 

2. Limitation law not affected by first suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not 
affected. 

ORDER XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in 
satisfaction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to 
plaintiff after notice. 

4. Procedure where plaintiff accepts deposit 

as satisfaction in part. 

Procedure where he accepts it as satis- 
faction in full. 

ORDER XXV. 

Security for Costs. 

1. When security for costs may be required 
from plaintiff. 
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Residence out of British India. 

2. Effect of failure to furnish security. 

ORDER XXVI. 

Commissions. 

Commissions to examine witnesses. 

1. Cases in which Court may issue com- 
mission to examine witness. 

2. Order for commission. 

3. Where witness resides within Court’s 
jurisdiction. 

4. Persons for whose examination commis- 
sion may issue. 

5. Commission or request to examine 
witness not within British India. 

6. Court to examine witness pursuant to 
commission. 

7. Return of commission with depositions 
of witnesses. 

8. When depositions may be read in evi- 
dence. 

Commissions for Local Investigations. 

9. Commissions to make local investigations. 

10. Procedure of Commissioner. 

Report and depositions to be evidence in 

suit. 


Commissioner may be examined in person 

1 1 . Commission to examine or adjust accounts 

12. Court to give Commissioner necessary 
instructions. 

Proceedings and report to be evidence. 

Court may direct further inquiry. 

Commissions to make partitions. 

13. Commission to make partition of immov- 
able property. 

14. Procedure of Commissioner. 

General Provisions. 

15. Expenses of commission to be paid into 
Court. 

16. Powers of Commissioner^. 

17. Attendance and examination of wit- 
nesses before Commissioner. 

18. Parties to appear before Commissioner. 
Commissions issued at the instance of foreign 

Tribunals. 

19. Cases in Which High Court may issue 
commission to examine witnesses. 

20. Application for issue of commission. 

21. 'Io whom commission may be issued. 

22. Issue, execution and return of com- 

missions and transmission of evidence to forcien 
Court. s 


1. 

2. 

3 - 

4 - 

5 


ORDER XXVII. 

Suits by or against the Crown or Pui 
Officers in their official Capacity 
Suits by or against the Crown. 

Persons authorized to act for the Crown 
Plaints in suits by or against the Crown 
Agent for the Crown to receive process 
Fixing of day for appearance on bcl 
of Crown. 

6. Attendance of person able to ansi 
questions relating to suit against Crown. 

7. Extension of the time to enable pul 
officer to make reference to Crown. 

8. Procedure in suits against public offi< 
8- A. No security to be required from Cro 

or a public officer in certain cases. 

8-B. Definitions of “Crown” and “Cro 
pleader.” 


ORDER XXVIII. 

Suits by or against Military or Naval Men 

or Airmen. 

i. Officers, soldiers, sailors 0 : airmen who 


Rules. 

cannot obtain leave may authorize any person 
to sue or defend for them. 

2. Person so authorized may act personally 
or appoint pleader. 

3. Service on person so authorized, or on his 
pleader, to be good service. 

ORDER XXIX. 

Suits by or against Corporations. 

1 . Subscription and verification of pleading. 

2. Service on corporation. 

3. Power to require personal attendance of 
officer of corporation. 

ORDER XXX. 

Suits by or against Firms and Persons carry- 
ing on business in names other than 

their own. 

1. Suing of partners in name of firm. 

2. Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by partners. 

8. Appearance under protest. 

9. Suits between co-partners. 

10. Suit against person carrying on business 
in name other than his own. 

ORDER XXXI. 

Suits dy or against Trustees, Execu- 
tors and Administrators. 

1. Representation of beneficiaries in suits 
concerning property vested in trustees, etc. 

2. Joinder of trustees, executors and adminis- 
trators. 

. . 3 - Husband of married executrix not to 
join. 

ORDER XXXII. 




is A CIVOWilO 

of Unsound Mind. 

1. Minor to sue by next friend. 

. 2. Where suit is instituted without next 
friend, plaint to be taken off the file. 

3. Guardian for the suit to be appointed by 
Court for minor defendant. 

4. Who may act as next friend or be ap- 
pointed guardian for the suit. 

5. Representation of minor by next friend 
or guardian for the suit. 

6. . Receipt by next friend or guardian for 
the suit of property under decree for minor. 

. 7 - Agreement or compromise by next 
lnend or guardian for the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal, etc. 
of next fnend. 

11. Retirement, removal or death of guardian 
for the suit. 

12. Course to be followed by minor plaintiff* 
or applicant on attaining majority. 

. * 3 ■ . W here minor co-plaintiff attaining majo- 
rity dcisre to repudiate suit. 

> 4 - Unreasonable or improper suit. 

.1 5 - Application of rules to persons of unsound 
mind. 

16. Saving for Princes and Chiefs. 


ORDER XXXIII. 


Suits by Paupers. 

1. Suits may be instituted in forma pauperis. 

2. Contents of application. 

3. Presentation of application. 
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4 - Examination of applicant. 

If presented by agent. Court may order 
applicant to be examined by commission. 

5 - Rejection of application. 

fi. Notice of day for receiving evidence of 
applicant's pauperism. 

7. Procedure at hearing. 

H. Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds, 
it. Procedure where pauper fails. 

12. Provincial Government may apply for 
payment of court-fees. 

13. Provincial Government to be deemed a 
party. 

14. Copy of decree to be sent to Collector. 

15* Refusal to allow applicant to sue as 

pauper to bar subsequent application of like 
nature. 

1 6. Costs. 

ORDER XXXIV. 

Suits relating to Mortgages of 
Immovable Property. 

I. Parties to suits for foreclosure, sale and 
redemption. 

2. Preliminary decree in foreclosure suit. 

3. Final decree in foreclosure suit. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure suit. 

5. Final decree in suit for sale. 

6. Recover)' of balance due on mortgage 
in suit for sale. 

7. Preliminary decree in redemption suit. 

8. Final decree in redemption suit. 

Recovery of balance due on mortgage 
in suit for redemption. 

9. Decree where nothing is found due or 
where mortgagee has been overpaid. 

to. Costs of mortgagee subsequent to decree. 

11. Payment of interest. 

12. Sale of property subject to prior mortgage. 
' 3 - Application of proceeds. 

14. Suit for sale necessary for bringing mort- 
gaged property to sale. 

1 5 - Mortgages by the deposit of title deeds and 
•charges. 

ORDER XXXV. 

Interpleader. 

1. Plaint in interpleader-suits. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing 

plaintifT. - 

4. Procedure at first hearing. 

5 - Agents and tenants may not institute 
interpleader-suits. 

6. Charge for plaintiff’s costs. 

ORDER XXXVI. 

Special Case. 

1. Power to state ease for Court’s opinion. 

2. Where value of subject-matter must be 
stated. 

. 3 - Agreement to be filed and registered as 
suit. 

4. Parties to be subject to Court’s jurisdiction 

5. Hearing and disposal of case. 

ORDER XXXVII. 

Summary Procedure on Necotiadle 

Instruments. 

1. Application of Order. 

2. Institution of summary suits upon bills 
exchange, etc. 


non-accep- 


RuleS. 

3 - Defendant showing defence on merits 
10 nave leave to appear. 

4. Power to set aside decree. 

5 - Power to order bill, etc., t o be deposited 
with officer of Court. 

G. Recovery of cost of noting 
tance of dishonoured hill or note. 

7. Procedure in suits. 

ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before judgment. 

1. Where defendant may be called upon to 
furnish security for appearance. 

2. Security. 

3. Procedure on application by surety to 
be discharged. 

4. Prot edurc where defendant fails to furnish 
security or find fresh security. 

5. W here defendant may he called upon to 
furnish security for production of property. 

(>. Attachment where cause not shown or 
security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property attach- 
ed before judgment. 

9. Removal of attachment when security 
furnished or suit dismissed. 

10. Attachment bt'forc judgment not to 
aflcct rights of strangers, nor liar decree-holder 
from applying for sale. 

11. Property attached before judgment not 
to be re-attached in execution of decree. 

12. Agricultural produce not attachable 
before judgment. 

13. Small Cause Court not to attach im- 
movable property. 

ORDER XXX IX. 

I emporary Injunctions and Interlocutory 

Orders. 

Temporary Injunct inns. 

1. Cases in which temporary injunctions 
may he granted. 

2. Injunction to restrain repetition or con- 
tinuance of breach. 

3. Before granting injunction, Court to 
direct notice to opposite party. 

4. Order for injunction may he discharged, 
varied or set aside. 

r ,. Injunction to corporation binding on its 
officers. 

Interlocutory Orders. 

G. Power to order interim sale. 

7. Detention, preservation, inspection, etc., 
of subject-matter of suit. 

8. Application for such orders to be after 
notice. 

9. When party may be put in immediate 
possession of land the subject-matter of suit. 

10. Deposit of money, etc., in Court. 

ORDER XL. 

Appointment of Receivers. 
Appointment of receivers. 

Remuneration, 

Duties. 

Enforcement of receiver’s duties. 

When Collector may be appointed 

receiver. 

ORDER XLI. 

Appeai.s from Original Decrees. 

1. Form of appeal. 

What to accompany memorandum. 


1 . 

2. 

3 - 

4 - 

5 - 



1 



o A n n . 


.1 
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Contents of memorandum. 

2. Grounds which may be taken in appeal. 

3. Rejection or amendment of memorandum. 

4. One of several plaintiffs or defendants 
may obtain reversal of whole decree where it 
proceeds on ground common to all. 

Stay of Proceedings and^of Execution. 

5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execution 
of decree appealed from. 

7. Omitted. 

8. Exercise of powers in appeal from order 
made in execution of decree. 

Procedure on admission of Appeal. 

9. Registry of memorandum of appeal. 
Register of appeals. 

10. Appellate Court may require appellant 
to furnish security for costs. 

Where appellant resides out of British 

India. 

1 1 . Power to dismiss appeal without sending 
notice to lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to Court 
whose decree appealed from. 

Transmission of papers to Appellate 

•Court. 

Copies of exhibits in Court whose decree 
appealed from. 

14. Publication and service of notice of day 
for hearing appeal. 

Appellate Court may itself cause notice 
to be served. 

15. Contents of notice. 


Procedure on hearing. 


iC. Right to begin. 

1 7. Dismissal of appeal for appellant’s default. 

Hearing appeal ex parte. 

18. Dismissal of appeal where notice not 
served in consequence of appellant’s failure to 
•deposit costs. 

19. Re-admission of appeal dismissed for 
default. 


20. Power to adjourn hearing, and direct 
persons appearing interested to be made res- 
pondents. 


21. Rehearing on application of respondei 
against whom «x parte decree made. 

22. Upon hearing, respondent may object 
decree as ,f he had preferred separate appeal. 

Form of objection and provisions anpli 
able thereto. 


23. Remand of case by Appellate Court. 

24 Where evidence on record sufficient, 
Appellate Court may determine case finally. 

25. Where Appellate Court may frame issues 
and refer them for trial to Court whose decree 
appealed from. 

aG. Findings and evidence to be put on record. 
Objections to finding. 

Determination of appeal. 

C. C. M.- 95 


Rules. 

27. Production of additional evidence in 
Appellate Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded! 

Judcment in Appeal. 

30. Judgment when and where pronounced. 

31. Contents, date and signature of judg- 
ment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

Decree in appeal. 

35. Date and contents of decree. 

Judge dissenting from judgment need 
not sign decree. 

36. Copies of judgment and decree to be 
furnished to parties. 

37. Certified copy of decree to be sent to 
Court whose decree appealed from. 

ORDER XLII. 

Appeals from Appellate Decrees. 

1 . Procedure. 

ORDER XLIII. 

Appeals from Orders. 

1. Appeals from orders. 

2. Procedure. 


ORDER XLIV. 

Pauper Appeals. 

1 . Who may appeal as pauper. 

Procedure on application for admission 
of appeal. 

2. Inquiry into pauperism. 


ORDER XLV. 


1. “ Decree ” defined. 

plained A o? PliCa,i ° n l ° C ° Urt wh °~ com. 


# ui mness. 

4- Consolidation of suits. 

instance 1 ^" 1 ' 5 "' 0 " ° f d “ pUtC to Court of ^st 
6. Effect of refusal of certificate. 

of certificate’*'^" a " d dcp ° sit re «“ ired °" grant 

thcr 8 con AdmUsl0n ° f aPPCaI and P ro "dure 

9. Revocation of acceptance of security. 

g-A. Power to dispense with notices in case of 
deceased parties. 


mc'nt P ° Wer l ° ordcr furtJlcr security or pay- 

1 1 . Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 

14. Increase of security found inadequate. 

15. Procedure to enforce orders of King in 

Council. 0 
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i 6. Appeal from order relating to execution. 

1 7. Appeals to Federal Court. 

ORDER XLVI. 

Reference. 

1. Reference of question to High Court. 

2. Court may pass decree contingent upon 
decision of High Court. 

3. Judgment of High. Court to be trans- 
mitted, and ease disposed of accordingly. 

4. Costs of reference to High Court. 

5. Power to alter, etc., decree of Court 
making reference. 

6. Power to refer to High Court questions 
as to jurisdiction in small causes. 

7. Power to District Court to submit for 
revision proceedings had under mistake as to 
jurisdiction in small causes. 

ORDER XLVI I . 

Review. 

1. Application of review of judgment. 

2. To whom applications for review may lx- 
made. 

3. Form of applications for review. 

4. Application where rejected. 

Application where granted. 

5. Application for review in Court consisting 
of two or more Judges. 

G. Application where rejected. 

7. Order of rejection not appealable. 

Objections to order granting application. 

8. Registry of application granted, and 
order for rehearing. 

9. Bar of certain applications. 


Rules. 

ORDER XLVIII. 

Miscellaneous. 

1. Process to be served at expense of party 
issuing. 

Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 

ORDER XLIX. 

Chartered High Courts. 

1 . Who may serve processes of High Courts. 

2. Saving in respect of Chartered High 
Courts. 

3. Application of rules. 

ORDER L. 

Provincial Small Cause Courts. 

1. Provincial Small Cause Courts. 

ORDER LI. 

Presidency Small Cause Courts. 

1 . Presidency Small Cause Courts. 
Appendices to the First Schedule. 

Forms. 

A. — Pleadings. 

1. Titles of suits. 

2. Description of parties in particular ease.*. 

3. Plaints. 

4. Written statements. 

B. — Process. 

C. — Discovery, Inspection and Admission. 

D. — Decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

G. — Appeal, Reference and Review. 

H. — Miscellaneous. 


THE FIRST SCHEDULE. 


ORDER I. 


Parties to Suits. 

1. All persons may be joined in one suit as plaint ifTs in whom any right to 

relief in respect of or arising out of the same act or 
may ,Kr j° inc<1 a * transaction or series of acts or transactions is alleged 
pain s ' to exist, whether jointly, severally or in the alternative, 

where, if such persons brought separate suits, any common question of law or fact 
would arise. 


NOTES. Therefore, if thero is any conflict botween 

Sen . I: Rules, construction op. — Tho the body and the schedules the former must 

C.P.Code must bo regarded a -whole and it prevail. I.L.R. (1939) Nag. 

camo into being as a whole as its first sec- N.L.J. 228=A.I.R. 1939 Nag. 186 (F. 

tion will show. The scheme was to mako B.). , 

tho body of the Code confer jurisdiction O. 1, R. 1: Scoph op.— 1 Tho rule is only 
and the schedules to detail the mode in. an enabling ono allowing a number of P ,3,a ' 

which that jurisdiction is to bo exercised. tiffs, with the samo right to relief, to jo 
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in one suit, instead of bringing separate 
suits. 24 C. 385 (388). See also 38 M. 
406=28 M.L.J. 535 (P.C.). The words 
“in respect of the same transaction” are 
wider than the words “in respect of the 
same cause of action”. 25 M. 745. Suit by 
one member for recovery of family debt, 
other members being impleaded as defend- 
ants not bad for non joinder. 99 I.C. 565 
=1927 L. 129 (1); 1927 M. 984=106 I.C. 
140. 

Applicability. — O. 1, R. 1 applies not 
only to joinder of plaintiffs, but also to 
joinder of causes of action. So under that 
rule several causes of action can bo joined 
in one suit if some common question of law 
or fact would arise. 41 C.W.N. 27=1936 
C. 650. Rule applies to appeals also. 75 
I.C. 950=1923 L. 638. 

Persons. — A ship is a person. 12 B. 
241. 

Effect of. — The words “in the alterna- 
tive” apply to cases in which there is 
doubt ns to who is the person entitled to 
sue. 6 M. 243. See also 18 A. 433. 

Who may bf. joined as plaintiffs. — 
Where the interests of two plaintiffs are 
identical and not antagonistic, they can sue 
jointly. 16 B. 119. Plaintiffs who have 
separate interests in subject matter of suit 
may join. 4 A. 261 (F.B.); 1929 A. 

790. All persons having a common cause 
of action arc entitled to join as plaintiffs. 
15 B. 309. A plaintiff is entitled to join 
as co-defendants, persons against whom he 
has different causes of action in cases 
whore common questions of law and fact are 
involved. 55 C. 164. Suits by different 
sets of plaintiffs claiming in the alternative 
is maintainable, provided there is a common 
question of law or fact. 10 P.R. 1916= 
32 I.C. 526; 43 M.L.J. 277. Several 
persons having distinct shares in certain 
properties can join in a suit against a per- 
son in possession under a deed of gift 
sought to be set aside. 4 A. 261 (F.B.). 
Sec also 33 C. 367. Several persons could 
not file a joint Buit for damages for their 
wrongful detention in jail after the expiry 
of their term of imprisonment. 11 C. 
524. Suit by several plaintiffs— Each 
plaintiff having separate cause of action in 
which others are not interested — Misjoinder 
of causes of action arises. 1926 M.W N 
723=1926 M. 1140=98 I.C. 463. Parties 
and causes of action — Misjoinder — Suit by 
temple servants to set aside order of dis- 
missal by temple trustee if and when bad 
for misjoinder. 1926 M. 57=91 I.C. 525. 
Joinder of different causes of action per- 
mitted by change of phraseology if other 
conditions are satisfied. Co-plaintiffs — All 
defendants not interested in relief — Joinder 
of different causes of action — Effect of 
17 L.W. 25=69 I.C. 402=1923 M. 331 
(2) . Same person can be plaintiff and 


defendant in two distinct capacities in the 
same suit. 93 I.C. 214=1926 8. 4. 

Where a defendant in a suit claims relief as 
against a co-defendant, in respect of the 
same transaction as that with ^reference to 
which the suit is brought, he could bo added 
ns a co-plaintiff, for, if he brought a sepa- 
rate suit a common question of law aud fact 
would arise. 178 I.C. 286=A.I.R. 1939 
Pat. 157. 

Co- mortgagees. — Suit for sale by one — 
Others refusing to join to be added ns de- 
fendants — Form of decree to be passed. 47 
C. 175=46 I. A. 272=37 M.L.J. 483 (P.C.). 

Co-sharers. — Co-sharer landlords can 
sue tenants collectively even if they collect 
rent separately and the rent refers to differ- 
ent periods. 10 I.C. 891=14 C.L.J, 373. 
A co-owner of immovable property can sue 
for injunction against intending trespassers 
without joining the other co-owners as par- 
ties. 35 I.C. 147=3 L.W. 542. Where 
auction-purchaser of a residuary share of an 
estate sued the co-sharers for joint posses- 
sion in separate suits, no secret arrangement 
among the co-sharers regarding the mode of 
enjoyment of the property will bind the pur- 
chaser and the suits will not bo bad for 
splitting up of claim. 44 C.L.J. 293=99 

I. C. 177=1927 C. 237. One co-sharer 
cannot sue for enhancement of his share of 
rent. 4 C. 96 (F.B.). See also 20 C. 
107; 19 C. 610. All co-sharers are neces- 
sary parties in a suit for profits for jerait 
land held by defendants in addition to their 
shares. 1 P.L.J. 573=35 I.C. 868 (F. 
B.). All co-owners must join in a suit 
to recover their property. 10 B. 32. One 

several joint proprietors cannot sue in 
ejectment. 4 C. 961. See also 1936 R. 
^ * )ne of several joint lessors can- 

not sue for his share of rent, payable under 
a lease to all the lessors. 5 A. 40. See 
also 4 C. 89. 

Co-trustees.— Ordinarily all trustees 
should be co plaintiffs, and only such of 
them should be made defendants as are 
unwilling to join as plaintiffs, or have done 
some act precluding them from being plain- 
tiffs. 1932 C. 27=35 C.W.N. 478 (5 C. 
L J 527, Foil.; 48 I. A. 302, Fef.) See 

r /M oL P L * J ' 437=24 I.C. 806; 30 M.L. 

J. 619=33 I.C. 52. 

Co-promisees . — Suit by one of them — 
Others joined as eo-defendants— Suit not 

' v l(, n the other promisees have raised 
picas contrary to plaintiff. 133 I.C. 871 
= 1931 L. 445. 

Ejectment. — A plaintiff who has made 
the co-sharer landlords pro forma defend- 
ants in a suit for ejectment is entitled to 
get a decree for recovery of possession of 
tho property in Buit to the extent of his 
share jointly with tho pro forma defendants 
in the suit. 58 C.L.J. 133. See also 1936 
R-D. 85. On a suit for ejectment of a 
trespasser, all tho joint owners are not 
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necessary parties. 1933 L. 999=147 I.C. 
505 . 

Joint tort-feasors. — Frame of suit 
against — Single suit by several injured per- 
sons, if proper. See 138 I.C. 77 = 1932 A. 
L.J. 497=1932 A. 401. 

Maintenance suit. — Where same decree 
ordered a person to pay maintenance to 
mother as well as widow of his deceased 
nephew, held, the two women could jointly 
sue for arrears of maintenance and it was 
not necessary that they should file separate 

suits. 1933* P. 644. 

Suit by or against registered Trade 
Union. — Proper parties in such suit. See 
1933 L. 203=14 L. 330=34 P.L.R. 203. 

Other illustrative cases. — Benamidar 
for another in a transaction need, not be 
joined in a suit in respect of such transac- 
tion. 10 I.C. 779=4 Bur.L.T. 74. A 
trustee of temple properties cannot sue 
singly for rent without making other co- 
trustees parties to tho suit. 1 P.L.J. 437 
=24 I.C. 806; 35 C.W.N. 478. But see 
?,0 M.L.J. 619=33 I.C. 52, contra. 
Manager of a joint family can sue on con- 
tract entered into by him in his own name 
without impleading the other members as 
parties to tho suit. 35 M. 685=21 M.Ij.J. 
608; 71 P.R. 1911=13 I.C. 305; 23 Bom. 

L. R. 1135=46 B. 358. Mortgage suit by 
manager on behalf of all members is main- 
tainable. 39 I.C. 427; 38 I. A. 45=33 A. 
272 (P.C.) ; 35 M. 685. A karnaran of a 
Malabar iartua/l ran alone sue for the tarxend 

property. 15 M. 19. 

Who are necessary parties. — All mem- 
bers of a iarwad are necessary parties to 
suit by one member against the karnavan 
for nn increased rate of maintenance. 7 

M. 428. Receiver is a necessary party to 
appeal by a claimant whose claim with re- 
gard to property sold by Receiver as belong- 
ing to an insolvent has been dismissed. 94 
I.C. 660 ( 1 )=1926 L. 696. Transferee of 
property sold in execution is necessary party 
to set aside the sale if the proceedings have 
been commenced after transfer. 15 I.C. 
170=39 C. 881. Some of the executors 
under a will cannot maintain an action with- 
out impleading the other executors. 44 M. 

L.J. 249. In a suit for accounts of tho 
partnership on death of a partner, all repre- 
sentatives of the deceased partner should 
join. 33 C. 564. All members of a firm 
nre proper parties to a suit on a pro-note in 
favour of tho firm when the obligation on 
It was contracted. 15 I.C. 380=11 M.L. 
T. 246. In nn appeal against an order Sn 
n partition suit that tho property be sold 
ns it wns incapablo of partition all shares 
nre necessary parties. 100 I.C. 17 (2)-- 
1027 L. 189. See also 91 I.C. 567=1926 

C. 741. . 

Who are not necessary parties. — a 
parson remotely or indirectly interested is 


not a necessary party. 17 C.W.N. 835= 
16 C.L.J. 385. See also 59 I.C. 292. In 
respect of a private water-course, where no 
relief is asked against Government, the 
latter is not a necessary party. 50. I.C. 299 
= 177 P.W.R. 1918. Iu a partition suit, 
persons who have no interest whatsoever in 
the suit properties need not be made parties. 
39 I.C. 160=5 L.W. 207. But all inter- 
ested parties should bo joined either as 
plaintiffs or as defendants. 23 O.C. 62=56 
I.C. 304. A dormant partner is not a 
necessary part}- in suit on a contract 
either with the firm or with one of its mem- 
bers. 31 I.C. 913 (2); 38 I. A. 45=21 
M.L.J. 378 (P.C. ) ; 33 A. 272. In an 
appeal by a secured creditor, or an insol- 
vent debtor, where Receiver is a party, it is 
not necessary to join all creditors. 58 I.C. 
10=24 C.W.N. 401. When defendant's 
tenants in a rent suit plead title of a third 
person, the third person is not a necessary 
party to the proceedings. 32 I.C. 553. See 
also 146 I.C. 15. Suit by one lessee against 
another lessee for possession is not had for 
not joining tho landlord as party. 94 I.C. 3= 
1926 O. 422. In suit under section 9, Speci- 
fic* Relief Act, tho owner who is not in phy- 
sical possession is not a necessary party. 5 B. 
208. It is doubtful whether alienees or 
trespassers on trust property can be joined 
as parties to a suit under section 92. 38 

M. 1064=27 M.L.J. 260. A Hindu widow 
and her two daughters can sue in one suit 
for maintenance and for tho mnrriage ex- 
penses of the daughters. G A. G32. 
Strangers to the contract claiming adverse 
possession are not proper parties to a suit 
for specific performance of the contract. 35 
I.C. 871=4 L.W. 397. See also 5 13.177; 
10 C. 1061. Suit under section 53, Trans- 
fer of Property Act, for a declaration that 
h conveyance is voidable must be brought 
by or on behalf of all the creditors. 34 C. 
999. One of two partners ennnot suo in hi& 
own name ns agent of the firm for breach 
of contract. 27 M. 80. A person lias no 
right to sue for damages for slander of his 
sister. 1 M. 383. Neither can a father 
sue for defamation of his daughter. 11 A- 
104. A plaint will not be had ns> contra- 
vening this section, because it prays for a 
decree in favour of all tho plaintiffs on cer- 
tain allegations, or in tho alternative ,n 
favour of ono of them. 28 M. 500. Sco 
also 29 M. 50; 26 M. 647. A suit is not 
liable to bo dismissed because the plaintm 
claims in tho alternative over tho snmo plo 
of ground rights— (1) of ownership, nnd 
(2) of easement. 34 O. Cl (F.B.). W 
a plaintiff joins ns defendant a person 
ought to have been joined ns plaint ifr, 
suit should not bo dismissed merely becau 
plaintiff fails to show that the P er80 ^ 80 
joined refused to npponr with him an plata 
tiff 24 A. 226. Sec also 20 M. 31)6, * 
M. 649 (F.B.). Tho Political Agent and 
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q Where it appears to the Court that any joinder of plaintiffs may embarrass 

F or delay the trial of the suit, the Court may put the 

Power of Court to order plaintiffs to their election or order separate trials or 

make such other order as may be expedient, 
be joined as defendants against whom any right 

i ■ r rtf nr nr iv- i ncr nut nf tli f same 


separate trials. 

3. All persons may 
be joined as 


JC JUIIICU UJ uvtvilUMi.w "O ' ^ 

to relief in respect of or arising out of the same 
act or transaction or series of acts or transactions is 

alleged to exist, whether jointly, severally or in the 

alternative, where, if separate suits were brought against such persons, any common 
question of law or fact would arise. 


Who may 
defendants. 


NOTES . 

Superintendent of a State cannot sue for 
the recovery of property belonging to the 
State, 2 A. 690. Secretary of State is 
not necessary party to a suit for setting 
aside sale under Punjab Excise Act, section 
(50. 96 I.C. 927 (1) [25 C. 833 (P.C.), 

Foil . ] . 

O. 1, R. 2 .—See 18 I.C. 181; 21 I.C. 
438. 

O. 1, R. 3: Scoff. of. — 1928 B. 91=30 
Bom.L.R. 162. This rule applies to 
joinder of causes of action as well as joinder 
of parties. 33 Bom.L.R. 1291 following 
(1921) 2 K.B. 1 and 55 C. 164. See also 
134 I.C. 689=33 Bom.L.R. 624=1931 
B. 330; 45 C. 111=21 C.W.N. 794; 41 C. 
W.N. 27=1936 C. 650. Before a plain- 
tiff can join several defendants in the same 
suit, both the conditions laid down in the 
rule must be fulfilled. Under O. 1, It. 3, 
u plaintiff can in the same suit combine 
distinct causes of action against several 
defendants provided that the relief claimed 
arises from a scries of acts or transactions 
and that there is a common question of law 
or fact arising in the suit. 144 I.C. 202= 
1933 M. 622. The plaintiff in order to 
avail himself of the provisions of this rule, 
has to satisfy two conditions: (1) that tho 
right to relief alleged to exist in him arises 
out of the same act or same transaction, and 
(2) that the suit is of a character that if se- 
parate suits were instituted against the de- 
fendant any common question of law or fact 
would arise. Both these conditions must 
co-exist, tho two conditions not being in the 
alternative. 1930 A.L.J. 99=123 I.C. 
324; 1934 S. 176; 1933 P. 653. See also 
151 I.C. 257=60 C.L.J. 199=1934 C. 
405. This rule must be read with Rr. 9 
and 10 (2). 27 C. 493, 497. The general 

principle regarding the joinder of defend- 
ants would seem to be that, there must be 
a cause of action in which all the defendants 
are inoro or less interested, although the 
relief asked against them may vary; and 
that separate causes of action against sepu- 
rato defendants ennnot be joined in one 
action. 31 B. 516; 49 M. 836. ( Sec also 
Rr. 5 and 7.) R. 3 relates to a joinder 
of parties nnd it assumes the existence of 
a suit in a proper forum, tho Court having 
jurisdiction to try the suit. 49 C. 895=27 


C.W.N. 82. This rule and R. 3 of O. 11 
must bo read together. 5 A. 163 (170) 
(F.B.); 11 A. 33. See also 1 C.W.N. 
300; 29 C. 257; 8 C. 238 (245); 25 B. 
606; 27 B. 41; 12 I.C. 357. Requirements 
of tho rule. 77 I.C. 1028. 

Applicability of R. 3, conditions for. — 
See 49 M. 836=51 M.L.J. 194 (F.B, ) ; 
1938 Rang.L.R. 397=1938 Rang. 420. 
Different mortgages on same property to 
same person by different mortgagors' — Sin- 
gle suit on both joining both mortgagors. 
See 1937 N. 99. 

Wiio are proper parties. — If a person, 
has a right to defend the suit, it is the same 
thing as saying that ho is a necessary party. 
146 I.C. 72=1933 M. 664=65 M.L.J. 
290. Creditors are proper parties to a suit 
by sons ngainst a Hindu father for parti- 
tion and for declaration that the debts con- 
tiacted by father were not valid and bind- 
ing on tho family. 45 M. 194=42 M.L. 
J. 97. Where tho sons of a Hindu father 
sued him and his creditors and alienees for 
a declaration that tho father’s debts aro 

immoral debts and hence not binding on 
them, the suit is not bad for misjoinder of 
defendants and causes of action, for tho 
several alienations made by the father con- 
stitute ‘series of acts or transactions’ and 
they are the same series of acts or transac- 
tions because, as alleged by the plaintiffs, 
they were all vitiated by one circumstance, 
namely, that they were incurred for im- 

moral purposes-. This feature put all debts 
in one category, and the successive borrow- 
ings formed one series of acts or transac- 
tions. O. 1, R. 3 contemplates not only 
joinder of defendants but also causes of 
action. O. 1, R. 5 is to be read with R. 

3 and hence it is not necessary for every 

defendant to bo interested in all the reliefs 
in suit. 1938 N.L.J. 210=A.I.R. 1938 
Nag. 461. A single suit against all te- 
nants, where every one of them remove.v 
crops on the land and when conspiracy is 
neither alleged nor proved, is bad for mis- 
joinder of causes of action. 24 I.C. 813 
t= 4 L.W. 399. Government is a necessary 
party to a suit by mirasdars for declaration 
that the right of fishery leased out by 
Government to grammattars belongod to 
them. 38 I.C. 100. So also to a suit by a 
person claiming certain lands which had 
been resumed by Government and settled 
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with another party. 11 Bom.L.R. 118 
(F.B.). Sec also 3 M.H.C.R. 134; 15 
M. 350. Only the person who prosecutes 
the plaintiff is liable in an action for 
malicious prosecution. 12 M.L.J. 380. 
A suit to obtain a declaration that the 
plaintiffs possess certain rights in the Shami - 
7 at can be maintained only if all the pro- 
prietors have been impleaded as parties. 
151 I.C. 225=35 P.L.lt. 420=1034 L. 
366. In suit for contribution, all the par- 
ties liable for contribution are proper 
parties. 15 M.L.J. 24. In administration 
suit a person who applies to be made a 
party defendant as heir of the deceased may 
be added as a party to avoid multiplicity 
of suits. 5 R. 150=103 I.C. 22. mere 
n joint family business is adjudged insol- 
vent and properties vest in the Official 
Assignee and a widow who has a right of 
maintenance sues tho Official Assignee to 
enforce her right in the property in bis 
bands by challenging the necessity for in- 
curring the debts, the creditors are also 
•necessary parties. And such a suit lies only 
with the permission of the Insolvency Court. 
1033 Ii. 001. Tn a suit upon a lost cheque 
which has been endorsed over to a third 
person, the drawer of the cheque is a neces- 
sary party. 2 A. 754. The execution of 
a promissory note and the subsequent gua- 
rantee of the debt on that promissory note 
are a series of transactions within the mean- 
ing of O. 1, R. 3. Hence in a suit on a 
promissory note the subsequent surety can 
be joined with the co-executants of the pro- 
missory note. 171 I.C. 527=A.T.R. 1937 
Rang. 197. All members of a lartvad are 
necessary parties to a suit by one member 
against the hamavan for enhanced mainte- 
nance. 7 M. 428. Suit on mortgage — Co- 
heir of mortgagee admitting payment and 
claiming independent title to give valid dis- 
charge — Joinder as defendant not improper 
— Que.vtions of title may be gone into in a 
mortgage suit for giving full relief. 26 N. 
L.R. 359. Tn suit for settlement of ac- 
counts, the plaintiff’s plea was that the de- 
fendant was his agent and that a sum of 
money was due from him on accounts and 
the defendant’s plea was that the accounts 
had been settled with the plaintiff’s brothers 
who were partners of the firm with the plain- 
tiff. Tho plaintiff applied to implead the 
brothers but this application was rejected bv 
tho lower Court as being multifarious. 77c fj, 
that tho whole question l>etween the parties 
belonged clearly to the ramo set of transac- 
tions nnd the plaintiff had a right to join 
the brothers as parties if he wished to do 
so, and that there was no multi f nr ionsnesa. 
2933 A. 957. See also 1933 A. 147. 

Who are not necessary or proper parties. 
-—The allegations in the plaint alone should 
be looked into in order to come to a finding 
■whether a certain defendant is or is not a 


necessary party. 47 L.W. 760= A T R 
1938 Mad 329. To a suit between rival 
claimants to an occupancy holding, the land- 

] °VL\ S n ^ CSS3 c y Pa [ ty - 70 I C - 958 

i=1923 A 11 (2). See also 104 I.C. 845. 
In a su. by a tenant of Ghatwali land against 
his landlord, the Secretary of State is not a 
necessary party. 35 I.C. 788. In suit for a 
dissolution of partnership sub-partners arc 
not necessary parties and any provision in 
the decree concerning them is unenforceable. 

i* 543- In suit between 

landlord and tenant for rent, a third person, 
who once claimed to be the rightful owner, 
need not be made a party. 50 I.C. 908. In 
suit for the administration of an estate, 
debtors of the estate are not necessary par- 
ties. 24 L.W. 425=1926 M. 1110. The 
receiver of the property of a party to liti- 
gation is not a necessary party if no attempt 
is made thereby to interfere with the right 
of the receiver to the property entrusted to 
bis care, and especially so when the property 
covered by the suit is not in the possession 
of the receiver at the time of the suit. 38 
C.W.N. 9%. In a suit to establish case- 
ment owners of servient tenement not resist- 
ing plaintiff’s right are not necessary parties. 
96 I.C. 665=1926 C. 1201. Rut every per- 
son who resists or denies plaintiff’s right 
is a necessary party. 1936 C. 534. There 
is no justification for the view that all persons 
interested, no master what the nature or 
character of their respective interests may 
be, arc necessary parties. The general rule 
is that all owners of the servient tenement 
as regards which there is a cause of action 
and over which the casement is tlaimcd 
should he made parties. For instance, if a 
co-owner is left out, H lie decree would be 
infructuous. The same is the case where 
persons having a posscssorv interest arc not 
impleaded. 60 C. 1072=1033 C. 882. See also 
163 I.C. 630=1936 R. 241. The vendor is 


not a necessary party to a suit for pre-emp- 
tion. 26 A. 549. To a suit to enforce a 
mortgage persons claiming under a title ad- 
verse or paramount to the mortgagor and 
mortgagee are not proper parties. 33 C. 
425. A question of paramount title ought 
not »o he agitated in a mortgage suit, since 
it introduces a different cause of action, in 
which only some of the defendants arc like- 
ly to be substantially interested. 59 C. 548 — 
138 I.C. 671=1932 C, 512, In a suit by 
the vendee of mortgagee rights on 
the mortgage, to which both the mort- 
gagor and the original mortgagee are 
made parties, common questions of f act , a P” 
law do arise and the suit is not barred by 
the provisions of O. 1, R. 3. In such a 
suit, the original mortgagee may be lmplean- 
cd and the plaintiff is entitled to ask for a 
relief against him, if be failed to obtain a 
decree against the mortgaged property. - 
a suit could not be said to be Clthcr 1 ^f n ^‘ 
lure or bad for multifariousncss. 1940 U. 
W.N. 807. A decree for damages ior 
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Court may give judgment for ^ Judgment may be given without any amend- 

or against one or more of joint ment 

^ (a) for such one or more of the plaintiffs as may be found to be entitled to 

relief, for such relief as he or they may be entitled to ; ...... 

(6) against such one or more of the defendants as may be found to be liable, 

according to their respective liabilities. 

c. It shall not be necessary that every defendant 

intcr«t"d an in "''n' 1 shall be interested as to all the relief claimed in any 

cnit ncrainst him 


claimed 


6 The plaintiff may, at his option, join as parties to the same suit all or any 

of the persons severally, or jointly and severally, liable 
Joinder of parlies liable on on an y onc contract, including parties to bills of cx- 
came contract. change, hundics and promissory notes. 


NOTES. 

breach of contract against one defendant and 
a decree for damages in tort against another 
defendant in respect of damages arising out 
of the same transaction can be passed in the 
same action. Defendants against whom 
damage is claimed on these two causes of 
action can be joined in the same suit. O. 1, 
R. 3 covers such a case and there is no mis- 
joinder of defendants. 1938 Rang.L.R. 
303=1938 Rang. 185 (S. B.). See 

also 1940 P. 24. The Secretary of 

State is not a necessary party to set 
aside a sale for arrears of revenue. 9 C. 
271. See also 11 P. 701. (14 C.W.N. 

606; 1 I.C. 313, Foil.) But he would be a 
necessary painty in a suit relating to act of 
state. 11 M.I.A. 517. The Registrar is not 
a necessary party to a suit to compel regis- 
tration of a documcnlt. 5 C. 445; 8 B. 269. 
In a suit for a partition of joint family 
property mortgagees are not necessary par- 
ties. 5 C. 582. An action for slander can- 
not be brought jointly against several defen- 
dants. 15 Bom.L.R. 161. In a suit, under 
O. 21, R. 63; the different purchasers of the 
attached property may be joined as defen- 
dants. 13 M.L.J. 479. As to suits against 
a number of alienees to recover family pro- 
perty, sec 16 A. 279; 7 M.H.C.R. 290. 
The drawer and acceptor of bills of exchange 
can be joined as co-defendants in a suit 
brought by the holder of such bills. 3 C. 
541. A suit under section 73, sub-section 
(2) can be instituted against a number of 
decree-holders to whom assets have been 
wrongly distributed. 13 C. 159. A suit 
for declaration of title, mesne profits and 
possession of the property, purchased by dif- 
ferent sets of defendants in different lots 
in auction sale, is bad for multifariousness. 
40 A. 7=42 I.C. 856=15 A.L.J. 809. A suit 
by the assignee of a bond against the obligor, 
and in the alternative against the assignor, is 
not bad. 16 M.L.J. 17 (Recent Cases) . A 
reversioner’s suit for possession of proper- 
ties from several alienees of a widow is not 
untenable for multifariousness. 36 A. 406= 
12 A.L.J. 509. A suit for possession on the 
ground of inheritance can be proceeded 
agains* a number of different alienees. 59 


P.R. 1918=44 I.C. 549 ( 33 B. 298; 29 C. 
871, Foil.). A claim to direct a trustee to 
render accounts of trust property for a cer- 
tain period may be joined with a claim against 
the trustee and others to render accounts of 
trust property for another period. 9 M.L.T. 
233=9 I.C. 565. (27 M. 80; 29 M. 50; 31 

M. 252, Ref.) Strangers to the trust are not 
proper or necessary parties to a suit under 
section 92, for the administration or regula- 
tion of the trust. 10 R. 342=140 I.C. 317 
= 1932 R. 132. On this rule, see also 33 
Bom.L.R. 1291 (SuDt for specific perfor- 
mance) . 

Practice and Procedure. — The Court has 
the power to dismiss a suit for multifari- 
ousness but its power should generally be 
exercised with a liberal discretion. O. 1, R. 3 
is the provision governing ‘the question of 
multifariousness; it applies to joinder of 
cause of action as well as joinder of parties. 
The question whether joinder is proper or 
not has to be determined with reference to 
the facts of each case. 57 M. 1031=1934 
M. 367=66 M.L.J. 451. Where plaintiff 
is obstructed from worshipping the village 
deity by some of the villagers, and lie im- 
pleads only such villagers as defendants in 
the suit and not all the villagers, the suit is 
not bad for non-joinder of all the villagers 
and a decree can be passed against the person 
so impleaded ; but he has to take the risk 
that obstructions may come from some other 
person who is not bound by the decree. 145 
I.C. 1014=38 L.W. 333=1933 M. 726. 

O. 1, R. 4. — Where trial Court found 
that one of the defendants and not the plain- 
tiff was entitled to the suit money and trans- 
posed the defendants into the array of plain- 
tiff, such a procedure was in accordance 
with the rule. 105 I.C. 473=1927 O. 484. 
Suit to recover rent — Transferee and trans- 
feror of property joining as plaintiffs — Pra- 
yer for decree in favour of transferee alone 
— Renlt prior to date of transfer belongs to 
transferor but cannot be decreed in his favour 
without a prayer to that effect — Plaint can be 
amended. 30 Bom.L.R. 1588=1929 B. 51. 

O. 1, R. 5.— O. 1, R. 5 is to be read 
with R. 3. 1938 N.L.J. 210=1938 Nag. 461 

O. 1, R. 6. — The drawer and acceptor of 
bills of exchange can be joined as co-defcn- 
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When plaintiff in doubt 
from whom redress is to be 
sought. 


7 Where the plamtiff is in doubt as to the person from whom he is entitled to 

obta.n redress, he may join two or more defendants in 
order that the question as to which of the defendants 

bctween , aU n parUes at CXtCn '’ may bC de ‘™ cd - 

8. (.) Where there are numerous persons having the same interest in one 

One person may sue or dc- ^jon nf ? SUC ^ P C1 5f)ns ma Y> "'itll the permis- 

fend on behalf of all in same } f . e ^ ourt > suc or be sued, or may defend in 

suth sult > behalf of or for the benefit of aUpers’ons 
at the plaintiff's expense, noticeTtheinsthution of' “he suif m all ' t T° ^ 

euher by personal service or, where from the number of persons or aiy 0 . 1 ?“ 

such serv.ee is not reasonably practicable, by public advertisement as the Court i? 
each case may direct. ’ b U1C '“' ourt in 


NOTES. 

dants in a suit brought by holder of such bills. 
3 C. 541. See also 3 R. 182. The drawer 
is a necessary party to a case based on a 
hundi. 25 I.C. 881=243 P.L.R. 1914. It 
is not incumbent on a person dealing with 
partners to make them all defendants in suit 
for recovery of money due by the firm. 21 
M. 256. Where several persons arc jointly 
and severally liable for a single liability, all 
of them arc not necessary parties to a suit 
against some of them only and they may not 
be added even as "proper” parties when the 
suit can be decided without them and no 
multiplicity of suits would arise. 1934 Pesh. 

* 

O. 1, R. 8: Scope of Rule. — The princi- 
ple of a representative suit is to prevent a 
defendant from being vexed and molested by 
other similar suits by other persons of a par- 
ticular body. Personal service cannot, obvi- 
ously, be made, on non-existing persons and 
it is only when such existing persons are 
numerous that there may be another form 
of service such as public advertisement. 
Hence O. 1, R. 8 deals with persons in exist- 
ence at the time the suKt is brought and is to 
prevent an actual existing danger, namely the 
bringing of suits by such persons and not 
merely a possible future danger \vhich may 
never mature, namely, the coming into exist- 
ence at some unknown period of persons who 
become creditors of the defendant in that 
suit. 15 Luck, 503= 1940 O . W . N . 285= A. I. R 
1940 Oudh 200. The rule is merely an enab- 
ling rule and docs not prevent a representa- 
tive suit being brought in anv other manner 
that the law permits. 94 I.C. 47=28 Rom. 
L.R. 309=1926 R. 179. See also 60 I. A. 278 
=56 M. 657=65 M.L.J. 87 (P.C.); 150 
I.C. 364=58 C.L.J. 534=1934 C. 345. R. 8 

docs in no way debar a member of a com- 
munity from maintaining a suit in his own 
right, although the act complained of may 
also be injurious Ito the whole community. 
60 I. A. 278=56 Ml 657=37 C.W.N. 853 
=1933 P.C. 183=65 M.L.J. 87 (PC). 
The rule requires that the Court should exer- 


cise a judicial discretion in permitting some 
on heh,1 P f Cr -7 n ,? r , PCrS ° nS to suc bc »ued 

C 90 r n/om a c thc .P Cr * ons interested. 17 
C. VOo at 910. Sec also 10 P 568 — 111 T C 

463=1931 P. 418. This rule is only intended to 
enable some of a class of persons (c.g.) 
shareholders of a company to suc on behalf 
ot aM of them. It is not intended to enable 
individuals to suc on behalf of the general 
public m respect of an encroachment on a 
public highway. 10 P. 568; 9 M. 463. O. 1, 
r. 8 is merely permissive and is intended to 
provide a remedy for cases in which it might 
)C difficult or impossible to implead all the 
persons it is sought to affect. 63 I.C. 
963=13 Rur.L T, 183. O. 1 , r. 8, C.P. 
Code, is subordinate to O. 34, r. 1. 36 I.C. 
.•>42=1 Pat.L.J. 468. The permission need 
not be express. 101 I.C. 738=1927 C. 608. 
An order for representation can be made 
even when a party objects so to represent. 
101 I.C. 738=1927 C. 608. Even when some 
of the plaintiffs chosen to represent a com- 
miinijty go over to the defendant's side and 
admit the defence, the representative nature 
of the suit is not altered. 1928 C. 741 O. 1, 
r. 8 if controls section 11, Expl. (6). 54 M. 
L . J . 8 ( F. R . ) . O. 1, R. 8 has been enact- 
ed for the benefit of the defendants only to 
this extent, namely, to prevent multiplicity of 
suits. 27 L.W. 212. 

Applicability of Rule. — For principle 
governing representative action, see 27 L. 
W. 212; 5 P. 539=94 I.C. 433=1926 P. 321. 
O. 1, R. 8 cannot be applied unless the 
plaintiffs truly represent the persons whom 
they seek to represent. Where in a suit by 
certain persons claiming to be representatives 
of a large body of persons entitled 1o be in 
occupation of the property in suit, varying 
legal claims arc put forward, some claiming 
to be owners,, some to be permanent ’tenants, 
some to be tenants entitled to certain benefits 
under the City Tenants’ Protection Act and 
others having no other title than that of be- 
ing mere (trespassers, the Court will not al- 
low the various plaintiffs to continue the 
suit, because they cannot be said truly to- 
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defended under sub-rule ( 1 ) may apply to the Court to be made a party to such 
suit. 

LOC. AM. — [Calcutta]. O. i, R. 8. — In sub-rule (i) of O. i, R. 8 for the first sentence 
substitute the following : — 

“ Where there are numerous persons having the same interest in one suit, the Court may 
direct that one or more such persons may sue or be sued, or may defend in such suit, on behalf of, 
or for the benefit of, all persons so interested.” 


NOTES. 

represent the whole body of occupants, unless 
they reduce themselves to the level of those 
among the occupants who have the weakest 
case to puft forward, i.e unless the plaintiffs 
describe themselves as trespassers and nothing 
else, the Court will not be justified in grant- 
ing permission to 'them under O. 1, R. 8. 
49 L.W. 165c=A.I.R. 1939 Mad. 428. The 
provisions of O. 1, R. 8, are applicable to a 
suit brought on behalf of a panchayat of a 
village. If in such a suit all the members 
of the panchayat are not upon (the record, 
and those who are upon the record have not 
obtained permission under O. 1, R. 8 to 
represent the other members of the pancha- 
yat who are interested in the suit, the suit 
is liable to be dismissed. I.L.R. (1940) 
Kar. 19Q=A.I.R. 1940 Sind 63. O. 1, 
R. 8 is only an enabling section and it does not 
debar some of the members of a community 
from maintaining a suit in their own right ; but 
it may not affect persons who arc no parties 
to it. I.L.R. (1939) All. 754=1939 A.L. 
J. 821= A. I. R. 1939 All. 586. See 
also 44 C. W. N. 1029. Rule 8 is an 
enabling rule of convenience prescribing the 
conditions upon which persons when not 
made parties to a suit may tftill be bound 
by the proceedings therein. For the section 
to apply the absent persons must be numer- 
ous; they must have the same interest in 
the suit, which so far as ilt is representa- 
tive, must be brought or prosecuted with the 


permission of the Court. On such permis- 
sion being given It becomes the imperative 
duty of the Court to direct notice to be given 
to the absent parities in such of the ways pre- 
scribed as the Court in each case may re- 
quire; while liberty is reserved to any repre- 
sented person to apply to be made a parity 
to the suit. The obtaining of the judicial 
permission and compliance with the succeed- 
ing orders as to notice arc the conditions on 
which the further proceedings in the suit be- 
come binding on persons other than those 
actually parties thereto and their privies. 60 

I. A. 278=56 M. 657=37 C.W.N. 853=1933 
P.C. 183=65 M.L.J. 87 (P.C.) ; 44 M.L. 

J. 116; 151 T.C. 225=35 P.L.R. 420=1934 
L. 366, It is a rule of convenience found- 
ed on the old Chancery practice to prevent 
delay, expense and multiplication of suits to 
establish the same right. The scope of a 
suit under the rule is essentially different 
from that of a suit to enforce a claim based 
on a general right, but in an individual and 
personal character. Plaintiffs derive their 
authority to represent cithers of the class 


C.C. M.— 96 

v 


from the Court. 39 C.W.N. 303=157 I. 
C. 224=1935 C. 413. See also 17 Pat.L.T. 
926=49 L.W. 664 (as to maintainability 
of a representative suit under this rule for 
damages for tort) . The rule applies only to 
cases where many persons are jointly inte- 
rested in obtaining relief, and not to cases 
in which an individual right has been violat- 
ed. 7 A. 178 (F.B.). R. 8 is applicable 
even when the dispute is between two groups 
inter sc of the same caste or body. The rule 
only requires that ithcre should exist a com- 
mon interest and a common grievance. The 
rule also allows representation on both 
the sides in the same suilt. 156 I.C. 956= 
41 L.W. 574=1935 M. 542. The rule ap- 
plies not only to concurrent interests but 
also to similar ones, [though distinct. 15 
I.C. 399=1912 M.W.N. 105. Sec also 98 
I.C. 553=1927 A. 96. What O. 1, R. 
8, contemplates is that the plaintiff or plain- 
tiffs must have a common interest with those 
whom he or they claim to represent. All 
that is necessary is that there must be a com- 
mon interest and a common grievance. 1939 
M.W.N. 458= A. I. R. 1939 Mad. 751. 
Where numerous members of a caste seek 
to enforce rights as against strangers or as 
against certain other members of the caste, 
r. 8 applies. 64 I.C. 618; 156 T.C. 956=41 
L.W. 574=1935 M 1 . 542. O. 1, r. 8 does 
not draw a distinction between cases (1) in 
which the public or a large part of the pub- 
lic, are interested in the subject-matter of 
dispute and some persons sue, or sued, on be- 
half of this indeterminate body; and (2) 
cases in which the persons interested arc 
named in the record and only some of them 
have been permitted to sue or defend the 
suit as a matter of convenience, because after 
an order under O. 1, r. 8 has been passed, 
the only effective parties to the suit or ap- 
peal are the nominees of the Court and not 
the other persons interested even though 
their names are allowed to remain on the 
record. I.L.R. (1940) Lah. 199= A. I. R. 
1939 Lah. 572. It is well settled that where 
a suit is brought on behalf of or against an 
association or an unregistered body, no one 
member thereof can alone sue or be sued. 
The suit must be brought by or against all 
the members thereof. A decree passed 
against one of the members will not be bind- 
ing upon the unregistered body unless the 
procedure laid down by O. 1, r. 8, has been 
followed. If that procedure is not follow- 
ed, the result of the suit has no binding effect 
on those who are not on the record. An ob- 
jetion as to the procedure under O. 1, r. 8 
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nof having been followed is not an objection 
as to non-joinder, or misjoinder of parties 
but goes to the root of the case. The pre- 
judice is obvious if all the members of an 
association arc made bound by a decree -al- 
though they were never cither parties to the 
suit or properly represented by some one else. 
15 Luck. 253=185 I.C. 330=A.I.R. 1940 
Oudh 129. A Shamilat Committee is not 
a legally constituted corporation cither by pre- 
scription or by any other operation of law. 
It is a kind of representative body of the 
khewatdars of a village. Before a suit in res- 
pect of the lands in the khewat could be 
brought all the khewatdars must join together 
for that purpose. The course to be followed 
is set out in O. 1, r. 8. 1941 A. M.L.J. 14. 

A representative suit on behalf of the inha- 
bitants of a group of contiguous villages the 
object of which is to restrain the discharge 
of surplus rain water from the defendant’s 
mouza to the plaintiffs’ lands in those villages 
which arc at a lower level, is maintainable 
under the provisions of O. 1, R. 8. 74 C. 

L.J. 95. The term "numerous parties" docs 
not mean that the suit should be on behalf 
of an ascertained or ascertainable body of 
persons. (20 C. 307, Not. Foil.). 143 I. 
C. 742=1933 L. 749. There can be no hard 
and fast rule as to how many persons should 
represent the public or the rest of the class 
of the persons of the same interest. Three 
persons held to be sufficient. 145 I.C. 387= 
14 Pat.L.T. 361=1933 P. 302. One or two 
persons can sue in respect of maladministra- 
tion of property belonging to the community. 
94 I.C. 47=1926 B. 179. A suit for a dec- 
laration that a certain pathway, was a public 
one, can be maintained with the permission 
of Court under R. 8. 69 I.C. 910=25 C. 
W . N . 587 . See also 62 C . 692=39 C . \V . N . 
590=61 C. L. J. 182; 17 Pat L. T. 

842; (1938) 2 M. L. J. 148. A repre- 
sentative suit would lie as much in res- 
pect of a declaration as for an injunction. 
But the law is quite clear that the procedure 
pertaining to representative suits is inappli- 
cable to action of debt to money claims or 
its liabilities in contract or in tort. 1938 M. 
W.N. 740=48 LAV. 109=A.I.R. 1938 Mad. 
755= (1938) 2 M.L.J. 148. A suit for a 
declaration that there is no public right of 
way over the lands in suit belonging to the 
plaintiff is not bad although members of the 
public have not been impleaded in the way 
contemplated by O. 1, R. 8, when according 
to the plaintiff the defendants alone arc inte- 
rested in opposing or resisting his rights. 
Whatever conclusion the Court may come to 
in the case, the decision can be binding only 
as between the parties to the suit. Other 
members of the public not being represented 
will not be affected one way or other. 44 C. 
W.N. 1029. See also 1939 All. 586. Suit 
tinder O. 21, R. 63, by decree-holder — Prayer 
for declaration of bogus character of sale 
deed and for setting aside the same as a frauA 


on creditors— Leave of Court to sue on behalf 
of all creditors is essential. See 1940 \f 
'89=51 LAV. 608= ( 1940) 1 M.L.J. 872 

Appeals.— Principle of R. 8 can be given 
effect to in a proper case by the appellate 
court. But the appellate Court will not 
readily take action if an application under 
the rule had not been made .n the trial 
Court, or if made, had been rejected. 132 
I.C. ()57 1931 L. 610. Representative 
suit— Omission to obtain sanction of Court 
—Objection to frame of suit not raised in 
L°^r Court cannot be sustained in appeal. 
8 OAY.N. 722 — 1931 O. 375. When a 
suit is brought in a representative capacity 
after obtaining the permission of the Court 
under R. 8 then the representatives appoin- 
ted by the Court arc the only parties to 
the suit. And when such persons com- 
promise the suit and the compromise is 
given effect to by the Court, others cannot 
appeal from such decree. 1935 L. 33=157 
I.C. 733. 

Arbitration Proceedings.— The provisions 

of this rule apply to an application under 
S. 14 of the Arbitration Act to set aside an 
award on the ground of misconduct of the 
arbitrator. I lie Court has power to grant 
leave under O. 1, R. 8 to a petitioner apply- 
ing under S. 14. Arbitraton Act. A peti- 
tion under S. 14 is one which can be heard 
and tried as a suit. 60 B. 645=38 Bom. 
L.R. 380=1936 B. 259. 

Change in Law. — The word "persons” 
has been substituted for the word "parties’* 
so as to give effect to the opinion expressed 
in 9 C. 604. 

Meaning of Terms. — The "numerous per- 
sons" mentioned in the rule mean persons 
capable of being ascertained. The whole 
Hindu community is incapable of being as- 
certained and a suit on their behalf if relat- 
ing to any public trust, can only be instituted 
under Ss. 91 and 92. 20 C. 397, 407. See 

also 9 M. 463; 33 C. 905; I. L.R. (1940) 
Lah. 199=42 P.L.R. 731 (as to who arc 
or are not parties to suit). Where persons 
arc not among those who have been appoin- 
ted by the Court to defend a suit under O. 1 » 

R. 8 on behalf of any class and they have 
not applied under sub-R. (2) of R. 8 to 
be impleaded as defendants in their own 
name, they arc not parties to the suit in the 
real sense of the term and their absence 
from the record is wholly immaterial. A 
I.R. 1939 Lah. 572. 

Permission when to nr. oitainep. — Per- 
mission may he obtained before the com- 
mencement of the suit or after its commence- 
ment. 21 B. 784 (F.B.) ; 22 A. 269; 23 M. 

29; 25 M. 399; 21 C. 1801 (188). See also 
29 C. 100; 17 C. 906, 910. The permission 


105 I.C. 113. .SVc also 101 i.^. i*/ 

= 1927 R. 134 (1). The permission to allow 

the plaintiffs to bring a suit in a represenU- 
tive capacity may be inferred from tnc p 
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ceedings in the trial Court. 143 I.C. 742= 
34 P.L.R. 608=1933 L. 749. It is not 
necessary that all the persons having a com- 
mon interest should agree before one of them 
should be allowed to bring a suit as their 
representative. The mere fact that a mem- 
ber of a society objects to the institution of a 
suit docs not show that he has not the same 
interest as other members in the suit or that 
it is not for his benefit as such member. 
1934 R. 347. Leave to file a suit may bd 
granted on behalf of a whole community or 
body of persons though some persons object 
to it. 45 I.C. 423=8 L.W. 160. No per- 
son is obliged to have his name added as 
plaintiff in a suit without his consent, as 
if the suit is improper, he might be made 
liable for costs. In such a case the proper 
course is to make him a f>ru forma defendant. 
1934 R. 347. Before instituting a suit under 
O. 1. R. 8 leave of the Court must be obtain- 
ed and the requirements of the rule must be 
complied with before the suit can be proceed- 
ed with and unless this is done the suit 
must be dismissed. See 1929 A. 806. But 
its provisions may be complied with subse- 
quent to the filing of the suit and when that 
has been done the suit cannot be dismissed. 
44 C. 258=21 C.W.N. 1144. Once the per- 
mission of the Court had been obtained, 
further permission of the Court of appeal is 
not nneccssary. 51 I.C. 437=46 P.R. 1919; 
101 I.C. 738=1927 C. 608. 

Death of one of the parties. — When the 
authority is conferred to more persons than 
one, they in a body represent the class; and 
when one of such persons dies, his legal 
representative cannot come in his right of 
succession. If he falls within the class, he 
can come only by obtaining the permission of 
the Court to represent the class or under 
R. 8 (2). 39 C.W.N. 303=60 C.L.J. 556 
= 1935 C. 413. See also 17 Pat.L.T. 926. 
Representative suit — Death of one of the 
parties — Procedure — Heirs of the deceased 
person not competent to continue suit — Pro- 
per procedure is for the remaining parties 
to apply to the Court for directions as to 
whether the remaining party is sufficient, or 
whether it is necessary, whether addi- 
tional parties who need not neces- 
sarily be the legal representatives of the 
deceased person should be joined. 54 M. 527 
= 1931 M. 452=61 M.L.J. 135. Two of 
the defendants out of the twelve representa- 
tives appointed under O. 1, R. 8, died pen- 
dente litc. Held, that the remaining repre- 
sentative defendants should have applied Ho 
the Court for directions as to whether they 
should conduct the case on behalf of all the 
defendants as before or whether any other 
persons should he added. 190 I.C. 112= 
A.I.R. 1940 Lah. 272. See also 54 M. 770 
=132 I.C. 289=60 M.L.J. 135 (On death 
of a plaintiff, suit docs not abate — Any per- 
son interested on whose behalf suit was filed 
may apply to be made a party — Art. 181, 


Limitation Act, applies to such an applica- 
tion) ; 1 L. 582; 53 C. 844; 9 L.W. 166; 
59 C. 961=55 C.L.J. 8=1932 C. 275. 

Change in Personnel of Committee. — 
In a suit against a school, all members of 
the managing committee on date of suit were 
impleaded. A member who came into the 
committee subsequently owing to a change in 
the personnel of the committee was added as 
a party only long after the time in the appeal. 
Held, that O. 1, R. 8 did not apply to the 
case and that as the Committee stood in 
law for the decree against them binds 
the school irrespective of the change in the 
personnel of the committee. 37 C.W.N. 
495=1933 C. 329=60 C. 794. 

Notice. — Notice under this rule is required 
and the provisions of the rule arc manda- 
tory. 47 B. 809=1923 B. 305. The Court 
is bound to give notice at the plaintiff’s ex- 
pense. of the institution of the suit to all such 
persons whom the plaintiffs purport to re- 
present either by personal service or by 
public advertisement as the Court may in 
each case direct. 145 T.C. 387=14 Pat.L. 
T. 361=1933 P. 302. The issue of a proper 
notice and its service cither personally or by 
public advertisement on the persons con- 
cerned is an indispensable preliminary to the 
trial of the suit under this rule. If there 
was no proper notice, the irregularity vitiates 
the entire proceedings in the lower Court 
and cannot be condoned under S. 99. The 
insertion of a notice in a newspaper publish- 
ed in English and having little or no circula- 
tion among the class of persons to which the 
members of the Sabha belonged could not 
be said to be effective service in accordance 
with the provisions of this rule. 143 T.C. 
742=34 P.L.R. 608=1933 L. 749. Notice 
must include the names of the persons who 
have been permitted to represent others. 
17 C. 906 (910) . Even a defective notice 
will hind those who have appeared and con- 
tested the suit. 101 I.C. 738=1927 C. 608. 
Even where plaintiffs claimed a right for 
themselves as well as for others, but took 
no notice as ordered by Court, the suit can 
be decreed at least, so far as the plaintiffs 
on record are concerned. 101 T.C. 500=8 
Pat.L.T. 267—1927 P. 221. There is no 
warrant in the Code for the suit to be dis- 
missed especially by the appellate Court on 
the ground that the notice under R. 8 was 
defective. The proper course would be for 
the appellate Court to send the case back to 
the trial Court with direction to take up the 
proceedings from the state at which it ought 
to have issued the notice. 143 I.C. 742=34 
P.L.R. 608=1933 L. 749. A president of 
a community authorised to file suits cannot 
sue in his own name and notice under R. 8 
to all the members of the community must 
be given. Permission also is necessary 
under R. 8. 46 B. 132=1922 B. 109. Sec 
also 101 I.C. 375=1927 M. 666. 

Illustrative Cases. — One member of an 
unincorporated association cannot sue in 
damages on behalf of the other members 
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where all such members are alleged each to 
have suffered damage by reason of the publi- 
cation of the same libel nor can he maintain 
such a suit on behalf of the incorporated 
association by subsequently getting it regis- 
tered. 1930 R. 177. See also 54 M. 5 27= 
1931 M. 452=61 M.L.J. 135 (representative 
suit relating to declaration of right to com- 
munal land, c.g., Kalam puramboke) . The 
Mahomcdan Association of Meerut cannot 
institute a suit in its own name by its Secre- 
tary. The Association should follow the 
provisions of this rule. 6 A. 284. See also 
49 C.L.J. 357=1929 C. 445 (Brahmo 
Samaj ) ; 1929 M. 633 (a trading committee). 
But see 52 C.L.J. 54=59 M.L.J. 134 (P. 
C.). In a suit by a junior member of a 
Malabar tarwad to cancel certain mortgages 
executed by their karnavan, all members of 
the tarwad should be joined actuallv or con- 
structively tinder this rule. 10 M. 322 
Sec also 10 M. 79; 1929 M. 451. But see 2 
M. 32ft. Fishermen in a village who want 
to establish their right to fish in a creek, 
can proceed under this rule. 12 B. 221. 
On this rule, see also 11 C. 213; 11 C. 33; 
20 C. 810 (816); 19 B. 391; 22 B. 646; 22 
B. 729; 23 M. 99. Rent suit — Rival clai- 
mant to tenant’s right— He ought to be im- 
pleaded. 1930 P. 592. A mortgagee is 
not a necessary party to a partition suit. 
provided the question of the mortgagor’s 
interest is not in controversv. 134 I C 
307=35 C.W.N. 296=1931 C. 594. O.’ f, 

R. 8 is not applicable to suits under S. 92. 

it cannot therefore be said that the proce- 
dure laid down in O. 1. R. 8 must he fol- 
lowed in suit under S. 92. 43 Bom.L.R. 

706. See also 19 Pat. 208 (Suit under 

S. 91, C.P .C. — Suit in respect of obstruc- 

tion to village pathway— S. 91, C.P.C.. 
docs not override the provision of O. 1. 
R. 8 even in the case of a public nuisance). 
•SYr 19 Pat. 208=1940 P.W.N. 829=1940 
Pat. 449. See also (1939) 2 M.L.J. 

^20—1940 Mad. 81. Religious endowment 
—Right to make trust in favour of idol 
derived by defendants— Procedure. Sec 138 

433=34 Bom.L.R. 415=1932 B. 305. 

\\ here the plaintiff brought a suit on a pro- 
rmssory note executed by five persons who, 
he alleged, were managers appointed by the 
community and invested with powers of 
borrowing and dealing with the common 
property, it is open to t lie Court to allow the 
defendants to be sued as representatives of 
the community. T he question, if the mana- 
gers were competent to contract the debt or 
bind the common property being an issue in 
the case, no substantive rights of those who 
have not been impleaded arc affected by this 
order. 136 T.C. 315=1932 M. 163. 

Execution of decrees in suits undf.r 
this rule. — As to how decrees in suits 
instituted under this rule arc to be executed, 
sec 14 M. 57; 12 M. 356. An injunction in 
cases falling under R. 8 docs not bind per- 
sons not parties on record. 36 M. 414= 

22 M.L.J. 109=12 I.C. 1006. Where a 


plaintiff is allowed to represent the public 
a judgment by consent will not bind the 
public, even if the consent was not purchased 
and a fortiori if such consent was purchased. 

i 72=26 M.L.J. 315. A private 
individual cannot obtain a declaration that a 
right is a public one, but he can sue for 
damages for injury sustained by him in the 
exercise of his privileges connected with a 
public right. 44 I.C. 367=8 L.W. 377. 
An individual worshipper can sue anvbodv 
interfering with his right to worship' in a 
Mahomcdan mosque. 35 A. 197. The 
devotees of a mutt have a sufficient interest 
under r. 8 to maintain a representative suit. 
41 M. 124=33 M.L.J. 367. A mutzvalli of 
a zvaqf in respect of a mosque need not 
obtain the permission of Court to maintain 
a suit on behalf of the trust. 63 T.C. 171. 
A reversionary suit to set aside an alienation 
is a representative suit. 17 I.C. 101=8 
N.L.R. 113. Suit under r. 8 — Provisions 
of section not complied with — Decree passed 
by Court — Same binding on actual defen- 
dants before Court but not on community. 

7 P. 197=9 Pat.L.T. 113. Where a suit 
is not properly a representative suit, a Court 
cannot adjudicate upon a public right claim- 
ed on behalf of a community. 42 I.C. 543. 
Where a person was permitted to represent 
the public and he knew of it even though 
he did not contest the suit as representing 
the public, the public will be deemed to have 
been well represented. 101 I.C. 738=1927 
C. 608. The consent of defendants on the 
record is not necessary to enable a Court 
to allow a plaintiff to sue persons as repre- 
senting themselves and others, having the 
same interest in the subject-matter of the 
suit. 36 M. 418. Suit against trespassers 
for recovering land can be brought by one 
of several co-owners on behalf of all. 37 
I.C. 384. Addition of plaintiffs after 
decree, if competent. 72 I.C. 284. Leave 
to defend granted on behalf of a number of 
defendants — Effect of — Death of respondents 
— Legal representatives to be impleaded in 
time. 1926 L. 31 . 

Procedure. — Where Court proceeded to 
act suo tnolu under R. 8 without being mov- 
ed by the plaintiff to that effect, held, the 
procedure was misconceived. 138 I.C. 509 
=33 P.L.R. 221. Permission granted under 
R. 8 — Subsequent objection to representa- 
tive suit by some other members of the com- 
munity — Proper procedure is for the Court 
to allow those persons to be brought on re- 
cord under R. 8 (2) and not to dismiss the 
suit. 135 I.C. 806=33 Bom.L.R.. 1575= 
1932 B. 65. Representative suit— Suit 
against villagers — Decree passed— Appeal 
Death of one appellant and withdrawal oy 
others — Continuance of suit — Procedure, in 
such a case Court ought to enquire whether 
the parties that remained on record were 
competent to represent the whole village and 
if it thought they were competent it could 

proceed with the appeal after 

that opinion. If however it thought that 

some more persons were necessary to repre 
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sent the village it should give an opportunity 
to the particular party to supplement the 
existing number by the addition of other 
persons according to the directions of the 
Court. 150 I.C. 26=1934 M. 202 (2)=66 
M.L.J. 175. See also 17 Pat.L.T. 926; 39 
C.W.N. 303. A suit by certain persons on 
behalf of the villagers of a village for a de- 
claration that the suit property is Devada- 
yam inam land belonging to a temple in the 
village, and that certain alienations thereof 
by tiie defendants, pujaries, are void and not 
binding on the temple and for a permanent 
injunction restraining the alienees from 
bringing the property to sale in execution of 
a mortgage decree obtained by them, can be 
maintained under O. 1, R. 8, apart from the 
provisions of S. 92. The existence of a more 
effective remedy is obviously no answer to 
the suit and cannot justify its dismissal. 50 
L.W. 658=1939 M.W.N. 1137=1940 Mad. 
81 = (1939) 2 M.L.J. 920. See also 43 
Bom.L.R. 706. Where one of the plaintiffs 
permitted under O. 1, R. 8 to bring a suit 
on behalf of a proprietary body intimates to 
the Court that he does not wish to prosecute 
the suit, the proper course for the Court to 
follow is to decide whether it will permit 
the remaining plaintiff or plaintiffs to conti- 
nue to prosecute the suit, or whether it will 
insist upon the original number, in which 
case it should notify to the members of the 
proprietary body so that they may authorise 
another person to conduct the case on their 
behalf as a co-plaintiff. (54 M. 527, Foil.) 
39 P.L.R. 407= A. I .R. 1937 Lah. 601. 
Frame of suit by plaintiff in representative 
capacity for declaration of right of fishery 
against defendants in representative capacity 
— Direct claim by plaintiff against defendant 
for damages for actual trespass and for in- 
junction against further trespass can be 
joined. 5 C.L.T. 35=1940 Pat. 24. See 
also 1938 Rang. 185=1938 Rang. L. R. 303 
(S.B.). Frame of suit under T. P. Act, 
S. 53, to avoid fraudulent alienation— Ob- 
jection in appeal. Sec 1935 R. 275. 

Costs.— The object of instituting a repre- 
sentative suit under R. 8 is to create the 
bar of res judicata by reason of Expl. (6) 
to S. 11. But in any case the persons whom 
the plaintiff represents cannot be saddled 
with the costs of the suit if the plaintiff 
should fail to win his case. 155 I.C. 236 
= 1935 O.W.N. 471=1935 O. 369. 

Revision. — Where an application under 
R. 8, sub-R. (2) has been made mala fide, 
apparently with a view to defeat the claim 
against a quondam trustee in respect of a 
public trust the order of the Court dismis- 
sing application is not liable to interference 
by High Court under S. 115, notwithstand- 
ing the fact that the reasons for the order 


were not correct. The powers under S. 115 
are intended to be exercised with a view to 
sub-serve and not to defeat the ends of 
justice. 144 I.C. 904=1933 A. 154. 

Abatement. — In a representative suit un- 
der this section, death of some of the plain- 
tiffs would not result in the abatement 
wholly or in part of the suit. 146 I.C. 841 
=34 P.L.R. 1035=1933 L. 654; 150 I.C. 
26=66 M.L.J. 175=1934 M. 202. 

O. 1, R. 9: Scope of the Rule— R. 9 is 
confined to cases where the Court can deal 
with the matter in controversy with regard 
to the rights and interests of the parties 
actually before it. 52 I.C. 18; 95 I.C. 856 
=24 L.W. 181 = 1926 M. 806. This rule 
pre-supposes that there are certain parties 
properly before the Court and certain other 


necessary parties are not before the Court. 
It has no application to a case where there 
is no party on the one side present in Court 
at all. 9 L. 375=1928 L. 375. R. 9 does 
not do away with the necessity for bringing 
a necessary party on the record. If a neces- 
sary party is not on record the proper course 
is to apply to have him joined. If he is not 
brought on record at all, or if when he is 
brought on record the suit as against him is 
barred by limitation, the suit will be dismis- 
sed, especially where the defendant has taken 
llie objection even at the earliest possible 
moment and the plaintiff has not asked for 
amendment of the plaint for bringing on 
record such party. 1936 C. 193. See also 
62 C. 324-1935 Cal. 269. O. 1, R. 9 lays 

^ot V bo dU g - nCr ? pr 'T plc that a suit shall 
d,s , misscd merely because of the non- 
joinder of some person necessary to suit- 

bv th? m r tCdy 3n , CXcepti0 " >>as beca made 
nlaintiff^/ 5 l ° th ? S - e cases 111 which the 

in no/ 7 l ? r pers ' sted ,n two or more Courts 
in not adding the necessary party even 

It’Snno ' V h S S'yf n an opportunity to ’do so 

thnmh T b V a , ,d thj £ tliere is a ”y rule of 

thumb by which a Court can say whether 

atV ShaI be a,,owed to add a party 

Uie r d! to ? gC ° r ,. n 5 t * °- l ’ K - 9 is still 
the rule to be applied at any stage of a pro- 

'"?: and a . Plaintiff should only be 1 rc- 

has h^n c c 9 u *table relief when his conduct 

wdl tS r H ? S l ,° d, ? entitle l»m to it. Nor 

s, , ni, u- TtS h f ht, y dismiss a plaintiff’s 

docs not d 11S conduct has b een such that he 

Conrtc T d r es . erv f the consideration of the 

straiahifo 17 h j has behaved in a fair and 
straightforward manner and the adding of 

a party would not unduly prejudice the de- 
fendant, his suit should not be dismissed 
Jccause of some technicality such as the 
adding of a party even if it be at a very late 

flf 1937M J:"?20. iOn - 43 L - W ‘ 648=A - 

Non-joinder of parties — Ip fatal — Rule 
and the exceptions stated.— The general 
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rule is that no suit shall be defeated by rea- 
son of nonjoinder of parties, and the Court 
may, in every suit, deal with the matter in 
controversy so far as regards the rights and 
interests of the parties actually before it. 
There is an exception to this general rule, 
viz., that a Court will refrain from passing a 
decree which would be ineffective and in- 
fructuous. The inability of the Court to 
pass an effective decree, when all the parties 
interested in the subject-matter of the suit 
are not before it, may be due either to the 
nature of the action or to the nature of the 
interest that the person, who is not made 
a party to the action, has in the subject-mat- 
ter of this suit. An illustration of the for- 
mer class of cases is furnished by suits for 
partition or dissolution of partnership and 
rendition of accounts. An illustration of 
the latter class of cases is furnished by suits 
with respect to some property belonging to 
a joint Hindu family when all the coparce- 
ners arc not made parties. But these rules 
have no application to cases in which the 
interest of the person, who has not been im- 
pleaded as a party in the subject-matter of 
the suit, is ascertained or ascertainable, as 
in such cases the decree, while binding the 
interests of the persons who arc parties to 
the decree, cannot adversely affect the sepa- 
rate and distinct right of the person who has 
not been made a party to the suit. 152 I. 
C. 1008=1934 A.L.J. 1006. In cases of 
misjoinder or nonjoinder of parties, R. 9 
provides against the dismissal of the suit. 
The only course open to the Court under 
such circumstances is formally to call upon 
the plaintiff to make hit election and confine 
the suit to one set of defendants. 142 I.C. 
542=15 N.L.J. 111. In a suit against the 
legal representatives of a deceased debtor, 
it is sufficient if the plaintiff sues those per- 
sons whom he considers to be the legal re- 
presentatives after enquiry. If such per- 
sons arc sued, the suit is a good one and the 
decree will be effective to the extent of the 
property of the deceased which has reached 
their hands. A suit of this nature cannot 
be defeated by reason of the fact that some 
of the legal representatives have not been 
impleaded though the legal representatives 
who arc not impleaded will not be bound by 
the decree. 35 P.L.R. 598=1934 L. 657. 
Where a suit is instituted against a trustee, 
all the trustees should be impleaded. If 
not, no decree can be made against any of 
the trustees. R. 9 which provides that no 
suit can fail for non-joinder of parties docs 
not mean that only one trustee may be sued 
in contravention of O. 31, R. 2, and a de- 
cree passed against the trustee singled out 
for the suit. 55 A. 687=1933 A.L.J. 1933. 

Application op Rule. — R. 9 applies to a 
mortgage suit as well as to other suits. 54 
C.L.J. 113=134 I.C. 1068. See. also 1940 
O. A. 191=1940 O.W.N. 209; 36 C.W.N. 
1138; 148 I.C. 903=11 O.W.N. 524=1934 O. 
220. In the case of mortgage suits R. 9 is con- 


'ig°u C n t', R - 6 9. c - 777 ■ s “ “I" 

1934 O. 2-0. Though a Court has a power 

to join a party under O. 1, R. 9 it cannot 
join a party, which the litigant in whose in- 
terest the joinder is to be made refuses to 
have the necessary parties joined. 1940 N. 

L. J. 151. The provisions of O. 1 R 9 
arc clear enough and make it incumbent ’on 
the Court to deal with the matter in contro- 
versy so far as regards the rights and inter- 
ests of the parties actually before it. It 
may. be that a Court would in certain ex- 
ceptional cases refrain from passings a dc- 
cree in favour of a plaintiff when it finds 
ttiat all the parties interested in the subject- 
matter of the suit have not been impleaded. 
l>ut this rule can have no possible application 
to a case in which on account of the death 
of the other party jointly interested with the 
plaintiff, though it occurred during the pen- 
dency of the suit, the plaintiff has become 
the only person, when the case is taken up 
tor trial, entitled to the relief claimed. 
Courts can take notice of events happening 
alter the institution of the suit and at times 
it is essential for the Court to do so in 
order to avoid a further unnecessary litiga- 
tion and to do complete justice between the 
parties. A. I. R. 1940 Mad. 412= (1940) I 

M. L.J. 240. 

Construction— Rr. 9 and 10 should be 
construed together. 39 I.C. 160=5 L.W. 
207. R. 9 does not do away with the obli- 
gation to bring a necessary party on the 
record. 20 I.C. 262. The rule amounts to 
a direction to the -Court not to dismiss a 
suit on the ground of nonjoinder. 21 M. 
373 (382). See. also 11 A. 104; 26 M. 647; 
28 B. 94. But sec 44 C.L.J. 557=99 I.C. 
901=1927 C. 238. 

Who are necessary Parties. — Under R. 

9 a person who is a necessary party to a suit 
is a necessary party to the appeal. 3 Pat. 

L. T. 456=66 I.C. 780. In a suit for a 
declaration of an easement right to dam up 
a stream, the riparian proprietors arc proper 
parties. 26 M.L.J. 385=24 I.C. 547. 
Plaintiff brought a suit to eject the defend- 
ant from a site and to remove a pial erected 
by him thereon. The plea of defendant 
was that the land belonged to the Munici- 
pal Council, that he put up a pial with its 
permission and that Municipal Council was 
a necessary party to the suit. The trial 
Court held that, as plaintiff claimed the suit 
property as his, it was unnecessary to im- 
plead Municipality on the contention of de- 
fendant. Held, that Municipality was a 
necessary party to the suit and not having 
been made one, in spite of objection taken 
from the start, the suit must be dismissed. 
(Case-law reviewed.) 146 I.C. 72—1933 

M. 664=65 M.L.J. 290. Suit for recovery 

of khas possession— Dismissed as a 8 a ! ns * 
minor defendants for steps not being take 
to have proper guardians on record . t i 
not maintainable against other defendants in 
the absence of minor defendants who arc 
necessary parties. 33 C.W.N. 742=19ZV 
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C. 669. Suit for specific performance 
against father— Son impleaded as having 
joined father in alienating the property in 
breach of contract to sell — Son is a neces- 
sary and proper party. 33 C.W.N. 687= 
1929 C. 667. See also 36 C.W.N. 1138. R. 
9 does not apply to an appeal in a case where 
the defect has been brought to the notice of 
tlie party concerned from the very outset 
of the proceedings, and he has had ample 
opportunity of remedying it in the previous 
stages which, however, he failed to avail 
himself of. 35 C.W.N. 977=1931 P. C. 
229=61 M.L.J. 294 (P.C.). See also 1933 

L. 93=145 I.C. 178=20 N.L.J. 65. Part- 
nership — Suit for accounts— Non joinder of 
one partner — Subsequent joinder as pro for- 
ma defendant after limitation — Dismissal of 
whole suit not proper. Sec 1937 A.L.J. 571 
= 1937 All. 502. 

Who are not necessary parties.— In a 
suit by one of the several heirs of a deceas- 
ed Muhammadan to recover her share in the 
property left by the deceased, the other heirs 
arc not necessary parties. 20 I.C. 658=11 
A.L.J. 619. See also 44 C.L.J. 293=99 
I.C. 177=1927 C. 237. On this point, see 
also 144 I.C. 753=1933 P. 259. Suit by a 
manager of a joint Hindu family does not 
necessarily fail, because of his omission to 
implead other members of the family in the 
suit. 34 A. 572. Grandsons of a member 
of a joint Hindu family are proper though 
not necessary parties to a suit and a suit by 
a stranger is not defeated by mere non join- 
der of the grandsons where all the sons 
have been already made defendants. 1930 

S. 147. As regards non-joinder, the objec- 

tion as to procedure to be followed is dis- 
posed of by the application of S. 99. 42 

M. L.J. 133=1922 M. 317. 

Partition suit. — Grandsons not necessary 
but proper parties. 67 I.C. 156=3 Pat.L. 

T. 238; nor a mortgagee. 35 C.W.N. 296 
= 1931 C. 594. 

Suit by manager of joint Hindu family. 
— It is not the form in which the manager 
sues which determines his capacity to sue 
on behalf of the joint family but the fact 
that nobody except him has the right to in- 
terfere in the business of the joint Hindu 
family or to give a discharge or a receipt 
for a debt due to or from that joint family 
which confers the capacity on the manager. 
It is a question of fact whether he is the 
manager or not and not the form in which 
he sues which determines the question. It 
is not necessary that the manager must sue 
as such in order to bind, or to be capable 
of suing on behalf of, the joint family. 
Where a suit for recovery of money due to a 
joint family which was instituted by the 
manager along with some other members of 
the family was dismissed for nonjoinder of a 
grandson, held, that the suit as brought by the 
manager was properly framed and that it 
should not have been dismissed (Case-law 
discussed.) 12 L. 428=133 I.C. 116=1931 
L. 559. 


Effect of nonjoinder.— A suit cannot be 
defeated for nonjoinder of parties. 25 I. 
C. 480=3 P.R. 1915; 1929 A. 439, nor of 
causes of action. 25 I.C. 438=19 C.L.J. 
316. also 15 R.D. 657; 14 I.C. 35= 
9 A.L.J. 410. Once a multifarious suit is 
allowed to proceed to trial and results in a 
decree, without the procedure for amend- 
ment prescribed by O. 1, R. 9, being follow- 
ed, the defect of multifariousness is consi- 
dered to have been waived. 187 I.C. 49= 
20 Pat. L. T. 889= A. I. R. 1940 Pat 
145; see also 1939 All. 235=1939 A 
L. J. 123. O. 1, R. 9, is wide in 

its scope and is subject to no quali- 
fication whatever. No suit whatever is to 
be defeated by the non-joinder of parties, 
and in every suit the Court is to proceed to 
do justice as between the parties thereto 
no matter if there has been non-joinder. It 
* OI l 1 . Court to decide in each case, whe- 
ther it is possible to do justice as between 
the parties despite non-joinder. The answer 
to the question as to whether the suit falls 
to be disnnssed in case of non-joinder be- 
cause it is barred by limitation as against 
the party not impleaded, must depend on 

1919 A T ^ nd . 9 c ' rc “ m T st fnces of each case. 
1939 A.L.J -123= A. I. R. 1939 All. 235. A 

Court should not dismiss a suit for non- 

joinder of necessary parties, but should add 

tiff to l ,tS own ™° r t,0, b or direct the plain- 

Ac'°J\ S °^ 63 I# £- 548 ; 10 I.C. 212. 

A Court should not dismiss a suit for non- 
joinder or misjoinder where plaintiff by 
amendment can remedv the defect 41 T 

-12 6 2 1S ff A-LJ 2$7 

dahitiff '^u 7 k (2) - ; 1930 R - 295 « Thc 
plaintiff should be given an opportunity to 

amend it. 10 I.C. 737=7 N.L.R. 43 O r 

defendants" 6 " 6 the SU l l a S ainst one set of 
defendants or one set of causes of action. 15 

to" arhl" > 1 1 " Whcre . a plaintiff is ordered 

do rn ? ar) ’ 3nd ,1C rCfuS « tO 

548=19 A 7 r an 4'- Sm S « ,he s,,it - 63 I C. 

dismissed 525 '• . An appcaI cannot be 

lismisscd for nonjoinder of parties. 32 

90H-1927" r Ut oi ee 1i, C - L -T 557=99 I.C. 

. . — 1927 C. 238. Where there is a mis- 

ac!ion r nro C,ther P, ? inti<Ts or cause * of 
for . COUr , SC ,S to rcturn the plaint 

for amendment and not to reject it. 18 I. 

ration of t ' , 23 ^ - A suit for decla- 

Khat? a nV f ° and cntercd i” the Survey 
ioin,W / gha ' r n,azrua is n °t had for non- 
>ZtL 0{ par f ies ’ the general public are 
not made part.es to it. 72 I.C. 634=1922 

: . • ( ~ ourt . can decide question of mis- 

oinder or nonjoinder in so far as the par- 

16 V W M tU <ln y \ eforc !t - 13 I C - 123= 

•W.N. 639 Whether the entire mort- 
gage suit is to be dismissed for impleading 

tTVm' % T-° rt |£F ee hO’ond limitation time, 

r.£^AS ? a - 488 ; 1939 al - 

. Plea by whom to bf. raised.— Plea of non- 
jomder of others as plaintiffs can be raised 
# n y by the defendants who have an interest 
m the subject-matter of the suit and not by 
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io. (i) Where a suit has been instituted in the name of the wrong person 

Suit in name of wrong . as Pontiff or where it is doubtful whether it has been 
plaintiff. instituted in the name of the right plaintiff, the Court 

, . . , , , ma Y at an Y sta gc of the suit, if satisfied that the suit 

has been instituted through a b on a fide mistake, and that it is necessary for the deter- 
mination ot the real matter in dispute so to do, order any other person to be substi- 
tuted or added as plaintiff upon such terms as the Cour t thinks just. 
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those found subsequently not to have any 
interest therein. 22I.C. 129. 

Second Appeal — High Court cannot make 
any person a party in second appeal, when 
he was not a party in the lower appellate 
Court. 37 A. 57. Plea of nonjoinder 
cannot he raised in second appeal for the 
first time. 1930 R. 295=129 T.C. 508. The 
expression "all questions involved in the 
suit” can only he questions as between par- 
ties to the litigation. (Ibid . ) . 

Revision. — Where an application under R. 
8, sub-R. (2) has been made mala fide ap- 
parently with a view to defeat the claim 
against a quondam trustee in respect of a 
public trust, the order of Court dismissing 
the application is not liable to interference 
by High Court under S. 115, notwithstand- 
ing the fact that the reasons for the order 
were not correct. The powers under S. 
115 arc intended to he exercised with a view 
to subserve and not to defeat the ends of 
justice. 1933 A. 154=144 I.C. 904. 

Practice. — Where in a suit for rent pro- 
per parties are not added. Court should give 
an opportunity to bring them on record and 
not dismiss the suit. 15 R.D. 657. Sec 
also 1 5 N . L . J . 111. 

Burden ok proof. — Where a party to a 
suit contends that the suit is defective for 
want of parties, the party that puts forward 
this point has to show which, if any, of the 
parties arc absent from the record. 1934 
P. 44. 

O. 1, R. 9 and O. 34, R. 1: Mortgage 
Suit.— It is not correct to say that O. 1, 
R. 9 is subordinate to O. 34, R. 1. The 
rule laid down in O. 34, R. 1 is merely 
a rule of procedure enacted with the object 
of avoiding multiplicity of suits. The com- 
bined effect of O. 1, R. 9 and O. 34. R. 1 
is that all persons whose rights and interests 
may be adjudicated upon and determined in a 
mortgage suit ought to be added as parties, 
but the failure to add one or more such per- 
sons cannot have the effect of defeating the 
suit, if the Court, in their absence, can deal 
with the matters in controversy so far as 
regards the rights and interests of the par- 
ties actually before it. Whether the Court 
can do so or not must depend upon whether 
the presence of those not added is essential 
to enable t lie Court to adjudicate on the 
rights and interests of those actually before 
it. If no decree can be passed without af- 
fecting the rights of absent parties, the suit 
cannot proceed in their absence and must 
nc dismissed. Otherwise the suit can pro- 
ceed and the Court can determine the mat- 


ters in controversey between the parties 
actually present, though the other parties 
might properly have been added as parties 
to the suit. Since it is beyond controversy 
that any one of several co-mortgagors can 
redeem a mortgage, the omission to implead 
some of the proprietors interested in the 
equity of redemption as parties to a suit for 
redemption of the mortgage is not fatal to 
the suit, when the presence of those persons 
is not essential to enable the Court to decide 
the matter in controversy in suit. 18 Pat. 
L.T. 289=A.I.R. 1937 Pat. 414. 

.O . 1, R. 10: Scope of rule.— Clause (2) 
of R. 10 cannot be read as requiring that all 
persons who have or claim to have or arc 
likely to have any sort of right, title or 
interest in respect of any portion of the 
subject-matter of a suit should be made par- 
ties. 1926 M. 836=95 I.C. 214. See also 
59 C. 329=138 I.C. 104=1932 C. 448. 
Where a person applies to he made a party 
the Court ought to sec whether there is any- 
thing which cannot be determined owing to 
his absence or whether he will be prejudiced 
by his not being joined as a partv. 116 I. 
C. 137 (2)=1929 M. 291. “Questions in- 
volved in the suit ” refer only to questions 
between parties to the suit. Further, they 
refer only to questions as between plaintiffs 
and defendants, and not to questions which 
may arise between co-plaintiffs or between 
co-defendants inter sc. 158 I.C. 814=1935 
S. 194. Even in cases where the application 
for addition or substitution of parties does 
not fall within the language of the rules of 
the Code, Courts have power to pass neces- 
sary orders for the addition or substitution 
of parties. 55 A. 825=1933 A.L.J. 1512 
= 1934 A. 40. See also I.L.R. 1939 Bom. 
503= ( 1939 ) 2 M.L.J. 366 (P.C.); 21 Pat. 
L.T. 329. Court can impose terms on a 
person who seeks to be added as a party to 
the suit. Court can also allow a party to be 
added on the condition that he can only in- 
tervene at a particular stage in a suit and 
cannot question an order passed before he 
applied to the Court. 1931 C. 580=58 C. 
801=35 C.W.N. 122. R. 10 draws a dis- 
tinction between two classes of persons, 
namely, persons who ought to have been 
joined and persons whose presence is neces- 
sary to enable the Court to cormdctcly and 
effectively adjudicate upon and settle all 
questions involved in the suit. I he first 
part deals with necessary parties, the second 
with f>rof>er parties. Even against the plain- 
tiff's consent a new party may be impleaded 
as a defendant and he may be so added 
though he may thereby be in a position to 
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( 2 ) The Court may at any stage of the pioceedings, either upon or without 

the application of either party, and on such terms as 
Court may strike out or add ma y a pp car to the Court to be just, order that the 

partlc5 ‘ name of any party improperly joined, whether as 

plaintiff or defendant, be stiuck out, and that the name of any person who ought 
to have been joined, whether as plaintiff or defendant, or whose presence before 
the Court may be necessary in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the suit, be added. 


NOTES. 

counter-claim against the plaintiff. 29 L. 
W. 753=118 T.C. 780=1929 M. 443. See 
also 1934 P. 106. Order 1, R. 10 (2) is 
wide enough to give a Court power to add 
any person, i.e., whether already a party or 
not, so as to enable it effectually and com- 
pletely to adjudicate upon and settle all the 
questions involved in the suit. 59 I. C. 
233=12 L.W. 25; 24 L.W. 738=51 M.L. 
J. 148; (1939) 2 M.L.J. 366 (P.C.); 1939 
Bom. 188; 21 Pat.L.T. 329. A Court has large 
discretion under the rule and any attempt to 
diminish that discretion ought to be depre- 
cated (circumstances justifying joinder of 
plaintiffs discussed). 105 I.C. 114=53 M. 
L.J. 264; also 29 Bom.L.R. 418=103 I.C. 
225=1927 B. 424. As a general rule a plain- 
tiff cannot be added without the consent of 
the existing plaintiffs more so in the case 
of substitution. A simple rent suit cannot 
by adding of parties be converted into a 
title suit. 45 C.L.J. 146=101 I.C. 527= 
1927 C. 340. See also IX. R. (1939) Bom. 
232=1939 Bom. 188. Court has no power 
to join a person as a co-plaintiff, who is a 
stranger and has no personal interest in any 
of the reliefs claimed by the plaintiffs. 120 
T.C. 517=1930 S. 73. Where the prayer 
for k has possession is not maintainable by 
reason of the fact that all the persons who 
should have joined as plaintiffs in the suit 
were not on record. Court should not allow 
an amendment of the plaint so as to enable 
some of the parties to claim joint possession 
145 I.C. 170=37 C.W.N. 138=1933 C. 498. 
Joinder of party after preliminary decree in 
mortgage suit. See. 49 A. 664=25 A. L. 
J. 369; 17 N.L.J. 266; 1935 R. 23. As to 
the scope of the rule in general, see 50 M. 
34 (P.C.) (addition after limitation). See 
60 M.L.J. 229 (Case of addition in a suit 
for partition in a Hindu joint family). R. 
10 covers the case of an application made 
to implead as parties to a suit the legal re- 
presentatives of a deceased defendant 
(wrongly impleaded as such) in their indi- 
vidual capacity and not as such legal repre- 
sentatives. 32 I.C. 320. Scheme suit — 
Addition of party defendants — Whether per- 
mission of Government Advocate necessary. 
5 R. 263. See also 133 I.C. 823=1931 B. 
388. The rule covers a case where a 
major is wrongly assumed as a minor and 
the suit is brought by a next friend. 41 T. 
C. 510=40 M. 743. R. 10 refers to any 
stage short of decree. 39 I.C. 849=13 N. 
N. R. 69. Suit is to be dismissed in en- 
tirety where a necessary party is added after 
C. C. M.-97 


period of limitation. 100 I.C. 859=1928 L. 
33; 1929 C. 591. See also 104 I.C. 526. In 
a suit for dissolution of partnership and 
accounts, a person who was not in partner- 
ship as a member of the firm, but possibly 
in a superior partnership of which he was 
one side and the whole firm as a suit was 
on the other side, is not a necessary party. 
31 C.W.N. 857=1927 P.C. 70=53 M.L. 
J. 245 (P.C.). Where the suit is not for 
partition of the properties between all the 
alleged coparceners inter sc but what is pray- 
ed for is a division between the two branches 
of the family, the really necessary parties 
are the heads of each branch of the family. 
It is not obligatory on the plaintiff to im- 
plead all the members of the two branches. 
1932 L. 641. 

Advocate-General— Proper party— Per 
Gwyer, C.J. — It can but rarely happen, in 
cases between private persons involving the 
constitutional validity of a statute, that an 
Advocate-General is a ‘necessary’ party. He 
is a proper party in the sense that without 
him the Court cannot effectually and com- 
pletely adjudicate upon and settle all ques- 
tions involved in such cases, and where the 
executive authority of the province is likely 
to be affected by the decision. It by no 
means follows that because the Advocate- 
General of a province has been permitted to 
be placed on record as an intervener he is 
also entitled to prefer an independent appeal 
to the Federal Court. 

Per Sulaiman, J. — In a suit between a 
landholder and his tenant, the Provincial 
Government cannot be considered a neces- 
sary party at all. But when in such a suit 
the validity, of an Act of the Provincial 
Legislature is in question, the adjudication 
would affect a large section of the public 
and the Provincial Government would be in- 
directly interested in such an adjudication. 
Where the Provincial Government has been 
made a party in the High Court in the 
absence of any restriction in the language 
of S. 205 of the Government of India Act 
and in view of the fact that an appeal lies 
even on a constitutional question alone with- 
out raising any other ground, it cannot be 
held that the Provincial Government who 
were a party in the High Court have no 
right of appeal at all to the Federal Court. 

Per Varadachariar, /—The Indian C.P. 
Code does not contemplate an ‘intervention’ 
by the Advocate-General as distinguished 
from aji addition of the Advocate-General 
or the Government as a party. When either 
of them has been impleaded as a party with 
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( 3 ) No person shall be added as a plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 

( 4 ) Where a defendant is added, the plaint shall, unless the Court otherwise 

directs, be amended in such manner as may be necessary, 
Where defendant added, anc j amen ded copies of the summons and of the plaint 

pla.m ,0 lx- amended. shall be serve d on the new defendant and, if the Court 

thinks fit, on the original defendant. 
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a view to give them a hearing, the Court 
would fail to give full effect to the language 
of S. 205 (2) of the Constitution Act, if it 
should hold that notwithstanding such 
joinder as a party, the Advocate-General or 
the Government had no right to prefer an 
appeal. The right of appeal being a creature 
of the statute, the right of one who is within 
the terms of the statute cannot reasonably 
he denied when, even on the broader ground 
of interest in the litigation, it is conceded 
that he is sufficiently interested to justify his 
claim being heard. 45 C.W.N. (F.R.) 27 
= 1941 O.W.N. 297= ( 1941 ) 2 M.L.J. 

(Sup.) 6 S=A.I.R. 1941 F.C. 16. 

Applicability. — Under r. 10 a person 
may he added as a party to a suit in the 
following two case‘s : (1) When he ought to 
have been joined as plaintiff or defendant, 
and not so joined, or ( 2 ) when without his 
presence, the question in suit cannot be com- 
pletely decided. Where by allowing a per- 
son to he impleaded as a party the nature 
of the suit will be altered the application 
should not he allowed. 158 I.C. 814=1935 
S. 194. Sex also 50 L.W. 777= (1939) 2 
M.L.J. 872= A. I. R. 1940 Mad. 225. The 
rule does not apply to the case of substitu- 
tion, dismissal, or addition of parties, in 
divorce proceedings. 30 C. 489 ; see 6 C. 370. 
The existence of a valid plaint or memo- 
randum of appeal is a sine qua turn for the 
application of the provisions of R. 10 (1). 
148 T.C. 241 (2) = 1934 N. 55. The rule 
applies to suits under S. 92. The son of a 
hereditary trustee can be made a party to 
a suit for the removal of a hereditary trustee. 
6 L.W. 9=38 I.C. 133=1917 M.W.N. 550 
See also 1937 N. 121 (Son in joint Hindu 
family). Where a person, who has wrongly 
filed a suit in his name, docs not desire to 
clothe himself with a right to sue, but by 
an application he expressly divests himself 
of any claim and prays for the substitution 
of a person who has a cause of action, ad- 
mitting that he himself has none, the case 
clearly falls within R. 10 . 150 I.C. 895= 

1934 N. 159. Court has no power to add 
parties after the passing of a preliminary 
decree in a suit for partition although the 
parties sought to be added might have been 
proper parties if joined before. The words 
"any stage of the proceedings” in R. 10 (2) 
mean proceedings not concluded by a decree. 

17 N.L.J. 266. See also 1937 P. 49 (Ap- 
plication by necessary party after passing ex 
parte decree allowed). 

"At any staof.". — The power given by 
the rule ought to be exercised before the 
first hearing of the case. 6 C. 370; 166 I.C. 


794=18 Pat. L. T. 278=1937 P. 49; 17 N. 

L. J. 266. But see 27 B. 157; 39 I.C. 849 
= 13 N.L.R. 09; 1939 Pat. 397. An order 
directing a party to be added can be made 
before the suit terminates. 32 C. 483. See 
also 17 N.L.J. 266=1935 N. 64. A Court 
has a discretion to order the addition of 
necessary parties at any stage of the pro- 
ceedings, and plainly this discretion always 
ought to be exercised when its exercise will 
tend to finality of the litigation. Parties can 
be added to a suit after a preliminary decree 
therein has been passed. 154 I.C. 465= 
1935 R. 23. See also 40 C.W.N. 1173 
(even after final decree in mortgage suit). 

Party when to be added.— Under R. 10, 
Court may, at any stage of the proceedings, 
order the addition of any person as party to 
the suit. 35 B. 393. It authorizes the Court 
to make an order for transfer of a party 
from the category of defendant to that of 
plaintiff at any stage of the proceedings. 24 
C.W.N. 110; 105 I.C. 473=1927 O. 484; 
97 I.C. 1023. See also 1937 M. 529 

= (1937) 1 M.L.J. 672. Where several 
disputes arise out of one subject- 

matter, all the parties interested in 
such disputes should be brought be- 
fore the Court and all questions in contro- 
versy between them should be completely 
settled in that action. 50 L.W. 494=1940 
Mb 69= (1939) 2 M.L.J. 551. A person who 
would be represented by a party on the 
record and bound by the decision against 
that party is entnlcd to be impleaded under 
R4 10, Cl. (2), to protect his interest. 44 

M. L.J. 322=1923 M. 521. A party may 
be added on his own application. 13 C. 90. 
It is not desirable to add or substitute as 
parties persons whose right to sue has al- 
ready become time-barred. 25 A. L.J. 991. 
A substitute can only l>e added to enforce a 
single right pleaded in a suit and not to 
bolster up a suit by pleading his own indivi- 
dual right. 120 I.C. 517=1930 S. 73. 
Person financing litigation is not a necessary 
parry. 68 M.L.J. 236. The mere fact 
that a person might be affected by the result 
of the suit, w'hcther by dismissal after con- 
test or by a collusive withdrawal, is no £ r p l j" 
for allowing him to be added as a 

in the suit. 41 L.W. 126=1935 M . 394= 
68 M.L.J. 236. Suit for damages for rashly 

driving motor car— Employer added as 

party defendant-Defcnce ffX n t of 
person was the master Am . . . tw, 
plaint so as to add ^ch third party mq?l the 
granted. 30 Bom.L^ 6^=1928 

$. 1 ■&£££> proprietor fiHn* 
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suit in firm name — Objection to form of suit 
—Amendment. 134 I. C. 1200=1931 C. 770. 
Righits of party added under R. 10 (2) are 
safeguarded by Limitation Act, S. 22. 55 

I. A. 7=6 R. 29= 54 M.L.J. 88 (P.C.). 
See also 1937 All. 502. Where judgment- 
debtor appellant became insolvent pending 
appeal to set aside an auction sale and Ihe 
Official Assignee elected not to prosecute the 
appeal, held, that a mortgagee from the 
judgment-debtor who had not taken any steps 
to assert his rights till that stage could not 
be allowed to step in and prosecute the 
appeal. 32 C.W.N. 304. Suit filed in the 
name of Chairman of District Board — 
Amendment in appeal allowing substitution 
of District Board as plaintiff— Permissible. 
32 C.W.N. 396. A general question which 
is of interest to the whole community cannot 
be effectually and completely adjudicated and 
settled in a suit by adopting the expedient of 
joining a member of that community to the 
suit as a plaintiff. 120 I.C. 517=1930 S. 73. 

Misdescription. — A suit for rent had been 
brought against the proper person who was 
misdescribed owing to his own action in 
giving his son’s name instead of his own 
when he rented the premises and who had 
since been refusing to receive the summons 
on the ground that he was not the proper 
person. He was the proper person against 
whom the decree had been rightly made. 
On an application in execution proceedings 
to bring on record the real judgment -debtor’s 
name, held, that the record could be correct- 
ed by virtue of the powers under S. 151 if 
not under O. 1. R. 10. 144 I.C. 903t=35 

Bom.L.R. 365=1933 B. 200. O. 1, R. 10 
on a plain reading contemplates that a suit 
should have been filed in the name of a 
wrong person irrespective of whether he is 
a living or a dead person. Such a defect 
is capable of being cured, if the mistake is 
shown to have occurred in good faith and 
provided (that in permitting the amendment 
no injustice results to the defendant. 175 
T.C. 911=1983 Nag. 458. A suit brought 
in the name of a non-existing or non-juristic 
person can be allowed to be rectified by way 
of amendment. 20 N.L.J. 65=1937 Nag 
173=1. L.R. (1937) Nag. 514. 

Suit against a dead person. — A suit 
against a dead person is a nullity and no 
question of adding a party arises. 6 L.W. 
359=33 M.L.J. 418. See also 1937 Sind 92 
=31 S.L.R. 406=168 T.C. 784; 1938 Nag 
458; 1937 S. 47—168 T.C. 860. A plaintiff 
cannot claim the benefit of the institution of 
a suit against a dead person for the purpose 
of extending the period of limitation against 
bis heirs. T7 I.C. 894=5 O.L.J. 596. 
Though suit in the name of a dead person as 
sole plaintiff cannot be amended a suit in 
the name of two plaintiffs one of whom is 
dead, it can be amended. 104 I.C. 623= 
1927 C. 880. The words "wrong person" 
appearing in R. 10 cannot be construed to 


mean a “dead person". 148 I.C. 241 (2)= 
1934 N. 55. 

Transposition of parties.— A Court can 
make a transposition of parties. 34 I.C. 186 

752; 32 C - 483 ! 97 I C - 1023 ; 
1927 O- I- c • 473; (1937) 1 M.L. 

J. 672 ; 24 C.W.N. 110; 50 L.W. 494 = 
(1939) 2 M.L.J. 551; 52 L.W. 828= (1940) 
2 M.L.J. 918. But it cannot transpose a 
defendant to the array of plaintiffs without 
ihe party’s consent and in the absence of an 
application to that effect. 58 C.L.J. 240. R. 
10 is in the widest possible language and 
transposition of a defendant ;to the side of 
the plaintiff should be adopted in all cases 
where it is necessary for the complete adju- 
dication upon ((he question involved in the 
suit and to avoid multiplicity of proceed- 
ings. (1932 Pat. 346, Ref.) 160 I.C. 149= 

1936 P. 107. See also 1939 Mad. 467; 1940 
O.W.N. 1007=1940 A. W.R. (C.C.) 431; 
21 Pat.L.T. 329; 1940 Cal. 284=44 C.W. 

N. j 89. It is no good reason for refusing 
the transposition of a pro forma defendant 
into a plaintiff that the effect would be to 
assist the plaintiff, nor is it necessary before 
making an order under R. 10 to determine 
whether the suit as constituted is bad. The 
transposition cannot also be disallowed on 
the ground that it would affect limitation 
since the object of S. 22 (2) of the Limita- 
lion Act is to provide for cases of this 
nature. 14 Pa't.L.T. 252=1933 P. 239. In 
a partition suit, the Court can make a defen- 
dant a plaintiff and continue the suit 45 
B. 983=23 Bom.L.R. 391. Where in a 
suit on a promissory note, the plaintiff alleged 
that he was 'the real beneficiary and that 
the holder who was impleaded as a defen- 
dant was a mere benamidar for the plaintiff, 
and for the purpose of giving a valid dis- 
charge, the holder desires to be transposed 
as a plaintiff, the Court ought to allow him 
to do so, even if the transposition is applied 
for a date when a suit by the holder would 
be barred. The provisions of S. 22 (1) of 
the Limitation Act are inapplicable to a case 
of transposition of parties. 11 P. 616= 

J 7a = 1932 P- 346 (9 Pat.L.T. 

Hiss.). Joinder of pt\o forma defen- 
dant after limitation is no ground for dis- 
missal of whole suit. 1937 A.L.J. 571-= 

1937 All. 502. In a suit on a pronote in 

the name of the son by the father of the 
payee, the note having been allotted to the 
father in a partition between the father and 
son, the son having been impleaded as a party 
defendant, held, that the case was a fit one 
in which the Court should exercise its 
powers under R. 10, in appeal, and trans- 
pose the defendant son as a plaintiff-appel- 
lant and lhat the suit should not fail for 
want of an endorsement by the son in favour 
of the father. 36 Bom.L.R. 807=1934 B. 
356. As to the object of transposition of 
parties, see 58 I. A. 229=1931 P.C. 162= 
61 M.L.J. 632 (P.C. ) ; (1939) 2 M.I*.J. 
551=A.I.R. 1940 M. 69. Withdrawal 
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of part of claim by the plaintiff 
— Transposition of some of the defen- 
dants as parties can be ordered. 12 L.W. 
563. In administration suits, a person 
originally arraigned as a defendant can be 
marie plaintiff to claim his shares. 1918 M. 
W.N. 929=9 L.W. 79=49 I.C. 130. The 
appellate Court has the power to transpose 
a respondent to the category of appellants in 
order to further the ends of justice. 44 
C.L. J . 243=1927 C. 37. also 1930 A. 
L.J. 926. 

Struck out. — Where no cause of action is 
mcn*ioncd against a party to a suit and no 
relief is claimed against him it will be im- 
proper and unnecessary to retain him and he 
may be struck off from the suit. 133 I.C. 
507=61 M.L.J. 563. See also 39 P L.R. 
342=1937 L. 67. When O. 1, R. 10 provides 
that the Court* may strike out the name of 
a party who has been improperly joined as 
plaintiff or defendant, these words have 
reference to the suit as framed. It was 
never intended that the claim of a necessary 
party should be first tried and that his name 
should then be struck off the record on the 
ground that his claim ought to be dismissed 
before any decree has been passed. Such 
a procedure can only lead to multiplicity of 
proceedings. See 40 P.L.R. .805=1938 L. 
799. When a Court makes an order striking 
the names of certain persons >ff the record, 
it is immaterial whether their names arc 
actually removed or not. 32 C. 315 (P.C.). 
An order striking out a defendant from the 
record cannot be made after the fir<t hear- 
ing. 18 A. 53; 20 M. 360 (362). An order 
striking off the names of a party is appro- 
priate Ho cases of actual misjoinder under 
R. 10, and not to cases of voluntary abandon- 
ment by a plaintiff of his claim against a 
particular defendant, where the proper order 
to pass is an order of dismissal. 1°34 L. 
737. Where a cause of action against a defen- 
dant is specifically pleaded and a distinct 
relief has been claimed against his, order 
directing the removal of his name from the 
array of the parties is in substance although 
not in form a decree; because the effect of 
the order is the refusal to grant the relief 
*o plaintiff which he had prayed for. The 
proper remedy for the party aggrieved from 
the order is to file an appeal from it and 
not an application in revision under S. 115. 
131 I.C. .548=1931 A. 333 (2). 

Power op Courts to pass ordf.rs under 
rule. — Nothing in the Code affects the in- 
herent power of Court to make such orders 
as may he necessary for the ends of justice. 
35 B. 393. Court has, under R. 10. power 
to bring on record anv person as a party alt 
any stage. 61 I.C. 378=31 Bom.L.R. 476 
=1929 B. 337. It is open to the Judge in 
his discretion under O. 1, r. 10 to add as 
a party to the suit the representative of a 
person against whom the suit has abated for 
the purpose of giving effect to the rights of 


the parties. 67 I. A. 406=(1941) 1 M.L.J. 
594=45 C. W.N. 226=A. I. R. 1940 P.C. 215 
(P.C. ) . Court has power under R. 10 (1) to 
substitute a right plaintiff in the place of a 
wrong one, only if the right to sue is not 
barred under S. 22 of the Limitation Act on 
the date of substitution. 58 B. 536=36 Bom. 
L.R. 814=1934 B. 385. Court has no power 
for addition of plaintiffs after passing of 
decree. 44 M.L.J. 222. Neither R. 10 nor 
R. 8 empowers the Court to join a person as 
plaintiff, who could not have been originally 
joined. 57 I.C. 784. In a representative suit 
it is not open to the plaintiff to put an end to 
the litigation by merely withdrawing the suit. 
He may go out of the suit, but that does not 
put an end to the litigation where other 
people are interested in it and have a 
richt to come in and continue it. Thus 
where a trustee brings a suit for the benefit 
of the beneficiaries and then wants to 
nullify the result of the litigation, 
the beneficiary may be properly brought 
on the record to continue the litigation. 
Similarly, the junior members of a Malabar 
tarwad have been allowed to prosecute a 
second appeal which the head was anxious to 
compromise. So also where in a suit insti- 
tuted by the Collector representing the 
estate of the la«tt male owner under the 


'ourt of Wards Act he sued for the recovery 
f certain properties but subsequently wanted 
o withdraw the suit, held, that the suit was a 
epresentative suit instituted for the benefit 
>f the two widows of the last male 
iwncr and a reversioner to that estate and 
hat in such a case it was open to the Court 
o allow the reversioner to be made a party 
ind then to allow the Collector to go out 
>f the suit, if he did not want to prosecute 

t. 1934 a. 4=1933 A. L.J. 1512. Mort- 
rage suit — Administratrix creating mortgage 
vithout sanction of Court — Beneficiaries are 
ieccssary parties to mortgage suit. 28 
_R. 1360. Person financing the litigation 
las no right to be impleaded as a party. 41 
W. 1 26=68 M.L.J. 236. Suit on mort- 
gage by benamidar— Real owner can be add- 
•d as party under this rule. 55 M.L.J- 
156. As to the object of the rule, see 5 M- 
12. See also 9 A. 447 ( 449) ; 2 A. 738; 3 
ir 32. A receiver cannot be made a par y 
.vithout the leave of the Court appointing 
lim. 30 C. 724. Court can allow a party 
:o be added on the condition that he can only 
ntervene at a particular stage in the sill t and 
cannot question an order or order. P« ■ 
icfore he applies to the Court. - • 

=35 C W.N. 122. Party unnece^nly a^ 
sd al defendant's instance. That pa y 
:ost may he made payable by * ^ 304= 

19.10 \f W.N. 679. Src 
35 Bom.L.R. 569. Per»n» £ 

Picard. The proper course ■< » « rl „ 

their names and not to J.SL54 M 81=59 
attains! them. 1930 M. *17-54 m • 

M.L.J . 932 (F.B.). MOT „. -Under 

Power of Court to act suo motu. 
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O. 1, R. 10 (2) it is not necessary that there 
should be an application from the parties; 
the rule, however, does suggest that the Court 
will not act on its own initiative unless the 
presence of the party added is necessary in 
order to settle effectually and completely and 
to adjudicate upon and settle all the ques- 
tions involved in the suit. 1938 A.L.J. 
(Supp.) 9=1938 A.W.R. (B.R. ) 97. 

Party whether can be added in appeal. 
— A person, if he is not made plaintiff or de- 
fendant, in the Courts below, cannot claim 
to be made a party in appeal. 31 I.C. 27. 
A necessary party to an appeal should be add- 
ed before deciding it. 31 I.C. 814. See 
also 1938 Mad. 329. Application to add his 
legal representative as parties in an appeal 
against a dead man is covered by section 153 
and O. 1, R. 10. 45 M.L.J. '231; 102 I. 
I.C. 710 (2). This rule applies to appeals, 
but there is no power in the Code to make a 
party to a suit a co-appellant. 10 R. 227; 2 
A. 487; 18 A. 332; 2 A.L.J. 516; 12 M. 
L.J. 355. But see 1927 C. 880. Where 
parties are allowed to intervene in an appeal, 
they should be joined as parties to the suit, 
and not to the appeal. 12 M.L.J. 355. Ap- 
pellate Court will not interfere with the trial 
Court’s discretion in changing plaintiff to 
defendant or vice versa. 95 I.C. 171=1926 
N. 393. Tn some circumstances, it may be 
right and proper that the Court should add as 
parties to the proceedings, even at the appel- 
late stage, persons who were not amongst 
the original parties to the suit. But the 
circumstances must be exceptional and such 
as renders it really necessary in the interest 
of the original parties to the suit, that some 
other persons should be added to the pro- 
ceeding; so that the matters originally in dis- 
pute may be properly adjudicated upon and 
finally determined as between the original 
parties to the suit. 59 C. 329=138 I.C. 
101=1932 C. 448. .See also 180 T.C. 833 
= 1930 Pat. 397; 1939 Mad. 467; 14 Luck. 
447=1939 O.W.N. 181=1939 Oudh 102; 31 
S.L.R. 486; 38 L.W. 539=1933 M. 806= 
65 M.L.J. 548. A person who does not con- 
sent to be added as plaintiff may be added 
as a defendant. 7 C. 242. No question of 
limitation can arise with respect to the Court’s 
power to make an order adding a party de- 
fendant to a suit. 12 C. 642 (651); 24 C 
640 ; 27 C. 540; 17 M. 12. .See also 28 B. 
11 (18). There is considerable doubt as to 
whether section 32 of the Code of 1882 autho- 
rises the addition of a party to a suit after 
decree. 42 C. 72=41 I . A . 251 (P.C. ) . A 
suit might be continued even where the ori- 
ginal plaintiff had no right to sue, provided 
that the defective institution was due to a 
botia fide mistake. (30 M. 419; 43 M. 707, 
Rcl. ) ; 69 I.C. 413=1923 M. 180 (1). A 
mistake can be called bona fide even if it was 
made without the exercise of due care and 
caution, provided it was honestly made. 27 
N.L.R. 335. See also 1938 Nag. 458. Valid 


but wrong substitution of legal representa- 
tives in appeal — Case remanded for fresh 
decision— Order of remand not a nullity — 
Application to bring true legal representa- 
tives on record before passing of final decree 
should be granted. 1928 P. 197. See also 
1930 M. 930=129 I.C. 469=60 M.L.J. 97. 
Addition of parties — Remand by appellate 
Court for the purpose of — Indicating order 
to be passed by trial Court — Impropriety. 136 
I.C. 632=63 M.L.J. 369 (P.C.). Where 
a suit for sole possession is not maintainable 
for want of certain necessary parties Court 
cannot allow the suit to be amended as one 
for joint possession as such amendment will 
materially alter the nature of the suit. 37 
C.W.N. 138. Persons claiming as adopted 
son of plaintiff’s husband is not a necessary 
party to a suit on mortgage. 1928 M. 978=113 
C. 310. A suit filed by the kamavan of a 
Malabar Tarwad as such is a representative 
suit. Consequently where it appears that the 
Karnavan is not acting luma fide in the inte- 
rests of the tarwad in seeking to withdraw an 
appeal, it is open to the Court to permit the 
Anandravans to be added as supplemental ap- 
pellants before the Karnavan is permitted to 
withdraw- the appeal. In such a case the 
appeal as originally filed should be taken to 
be pending till orders are passed on the ap- 
plication for its withdrawal. 34 L.W. 548 
=61 M.L.J. 549. 

Proper party. — In a suit on a promissory 
note by an endorsee, an application was put 
in by the endorser that he should be joined 
as a co-plaintiff. He alleged that he endorsed 
the pronotc to the plaintiff merely for col- 
lection; and that the plaintiff was dishonestly 
claiming that he was a holder for valuable 
consideration. Held, that as one of the ori- 
ginal payees of the promissory note was the 
applicant and in order to enable the Court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the 
suit between the plaintiff and the defendants, 
the applicant was a proper party. He was 
added as defendant though not added as co- 
plainti. 1934 Sind 182. See also 150 I. 
C. 670=36 P.L.R. 217=1934 L. 328. The 

Secretary of State is not a proper or neces- 
sary party to every suit in which any ques- 
tion is raised with regard to the legality of 
any statute. 1926 M\ 836=95 I.C. 214. See 
also 51 M.L.J. 148=24 L.W. 738; 1931 C. 
580 — 58 C. 801. Addition of parties — Claim 
to vacate site against Municipality — Plea of 
title in Government — Latter — If necessary 
party — Addition as party justified. (1937) 1 
M.L.J. 597. When a pro forma de fetid ant 
becomes on his own application a co-plaintiff, 
he adopts all the statements made in the 
plaint which support the cause of action and 
those statements only. He does not adopt 
statements made therein which are not essen- 
tial to the cause of action as stated in the 
plaint. 41 C.W.N. 501. See also 66 I. A. 
210 . • 

Benamidar and real owner. — It is open 
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to the real owner to apply to be joined in a 
suit brought by the betiomidar, after the lat- 
ter’s death. He can be added either under 
O. 1, R. 10 or section 151. He can be 
joined at any stage provided the suit brought 
by the benamidar is still pending and pro- 
vided of course no injustice or inconveni- 
ence is caused to the other side. 1941 N.L. 
J. 293. 

Ejectment suit. — Landlord and tenant — 
Proper parties. 59 C. 739=35 C.W.N. 
1132; 129 I.C. 860=1931 C. 76=58 C. 561. 
See also 139 I.C. 679=1932 M. 688. A suit 
instituted by an assignee of a botid under an 
assignment which is void under section 136, 
T.P. Act, can be said to have been insti- 
tuted in the name of a wrong person, and 
where the assignee has acted under a bona 
fide mistake the Court can remove the name 
of the assignee and order substitution of the 
name of the assignor as plaintiff under R. 10. 
162 I.C. 229=1936 O. W. N. 414=1936 
O. 275. 

Promissory notes — Suit on —Where a later 
promissory note in renewal of an earlier one 
is found to have been insufficiently stamped 
and hence inadmissible in evidence the prior 
promissory note cannot be said to have been 
merged in or wiped off by the later docu- 
ment. An endorsee of a promissory note 
which was in renewal of an earlier one 
brought a suit and when it was discovered 
that the suit promissory note was inadmissi- 
ble in evidence, the endorser (the payee of 
earlier promissory note) who had been 
impleaded as a defendant can be transferred 
as a plaintiff and permitted to amend the 
plaint and continue the suit on the original 
promissory note. The powers conferred on 
Courts under O. 1, R. 10 are wide enough 
to enable the Court to make such an order. 
158 Bom. 536 and 39 L.W. 387, dist. ] 52 

L.W. 828=1941 Mad. 364= (1940) 2 M.L. 
J. 918. 

Mortgage suit.— Under R. 10 (2) Court 
has power to add parties in two cases only. 
The first is when he ought to have been 
joined and has not been joined. In a suit 
upon a mortgage, the plaintiff is not bound 
to join everybody who chooses to set up a 
title to the property unless he chooses. If, 
then, he is given an option to join them or 
not and he chooses to exercise that option by 
ignoring them, it is impossible to say he 
ought to have joined them. The clause can 
apply only when he was bound to join them 
and has not done so. The second case in 
which a party may be added under R. 1(T is 
when his presence is necessary to enable the 
Court to make a complete adjudication upon 
the questions involved in the suit. If a full 
and final adjudication is possible between 
the existing parties of all questions involved 
in the suit, the Court has no jurisdiction to 
add parties. Further it is often undesirable 
in a mortgage suit to change its character 
altogether and convert it into a general 


administration suit. 148 I.C. 720=1934 N 
228. See also 7 Cut.L.T. 49. 

The Court has ample power under O. 1, 
R. 10, even after the passing of the final 
decree in a mortgage suit to order that a 
person whose presence may be necessary to 
enable the Court effectually and completely 
to adjudicate upon the questions involved in 
the suit be added as a party to the proceed- 
ings. If it appears that there is an equitable 
mortgagee who, under O. 34, R. 1 was a 
necessary party, and that he ought to be 
joined as a party, the Court can add him as 
a party although the final judgment has been 
passed in the suit. 40 C.W.N. 1173. 


Maintenance Suit.— See 1937 M 1 . 338. 

Parties to Redemption Suit.— 1936 M. 
W.N. 1184=44 L.W. 563=1936 M. 950=71 

M. L.J. 614. Powers of Court — Mortgage 
suit — Omission to implead interested party — 
If fatal. 1936 P. 153. Suit on mortgage — 
Holder of money decree against mortgagor 
getting receiver appointed in execution — Po- 
wer of Court to implead him as party in 
mortgage suit. 40 C.W.N. 974. 

Partition Suit. — Sale of property in exe- 
cution of mortgage decree during pendency 
of suit — Mortgagee-purchaser if proper party 
to partition suit. 35 C.W.N. 296=1931 C. 
594. Where the Appellate Court is of opi- 
nion that a certain person is a necessary party 
and ought to have been impleaded in a parti- 
tion suit the proper procedure is to remand 
the case to the Court of first instance with 
a direction that the Court should implead that 
person and then proceed to dispose of the 
case. 190 I.C. 384= A. I. R. 1940 All. 399. 
Under O. 1, r. 10 (2), the Court has power 
to add as a party in a partition suit a mort- 
gagee of an undivided share of the property, 
where the extent of the mortgagor’s share is 
in dispute. There can be no doubt that the 
addition of the mortgagee as a party in the 
suit would avoid multiplicity of proceed- 
ings. I.L.R. (1940 ) 2 Cal. 284=44 C.W. 

N. 589= A . I. R. 1940 Cal. 284. 

Possessory suit. — R. 10 enables the Court 

to add a third party where it is necessary so 
to do in order to enable the Court to effect- 
ually adjudicate and settle all the questions 
involved in the suit. In a suit for posses- 
sion of the subject-matter of a sale, by the 
purchaser against his vendor and tenant, a 
third party alleged that the vendor had no 
right to sell the whole property, and that he 
was entitled only to a half share *W hc ?. 
to be made a party. He had also filed a s 
against the purchaser, the vendor and tn 
tenant claiming half the property. tteia, 
that the proper, course was to join the thir 
party as a party to the suit for po^essum 
by the purchaser, in order tha * -JJ 1 ® 
might properly work out the r, ?hts as 

tween the parties and P°* : w «£, 

of decisions. (1929 M. 268 and 5 M. 5Z, 

ei&Massi *•.* 



775 


O. 1, R. 10] The Code of Civil Procedure (V of 1908). 

( 5 ) Subject to the provisions of the Indian Limitation Act, 1877 , section 22 , 


LEG. REF. 

1 See now the Indian Limitation Act IX of 
iqo8. S. 22 . 

NOTES. 

relation of the creator of the trust should be 
allowed though he is not a beneficiary under 
the trust. 1937 O.W.N. 271=1937 Oudh 
229. 

Suit against firm. — Where a suit was 
brought in a firm’s name which had only a 
sole proprietor and the defendant had notice 
at the very outset of this and such proprietor 
was examined on commission and no objec- 
tion was taken till the trial was over regard- 
ing the maintainability of suit in firm’s name. 
Held, that the amendment of plaint by substi- 
tuting the name of the proprietor for the 
name of the firm should be allowed as it 
was only a change in form and not in 
substance and that the appellate Court could 
order such amendment in plaint, judgment 
and decree without ordering a remand to 
the original Court for rehearing. 159 I.C. 
138=1935 R. 240. In a suit against a 
firm undei' O. 30, C. P. Code, it is not 
possible for a person who has not been serv- 
ed with a writ but who apprehends that 
at some future time the plaintiff will even- 
tually seek to hold him liable in execution 
proceedings on the basis of partnership, to 
enter appearance and defend the suit on the 
merits unless he admits that he is not in fact 
a partner. But when such person is interest- 
ed in some way or other in the assets of the 
firm, and denies that he is a partner in the 
firm, he can apply to the Court under O. 1, 
R. 10, and it will be proper for the Court 
to add him as a party to the suit even in 
opposition to the wishes of the plaintiff. 40 
C.W.N. 677. 

Procedure.— Where an application is made 
in a suit under O. 1, R. 10 by certain per- 
sons to be brought on record as additional 
plaintiffs, the Court should dispose it with- 
out further delay. It should not keep the 
application pending till the disposal of the 
suit and then dismiss the application on the 
dismissal of the suit itself. Such an ex 
frost facto method of disposing of applica- 
tions of this kind must be condemned un- 
reservedly. 1941 Mad. 79= (1940) 2 M.L. 
.1. 615. 

Setting aside ex parte decree. — Where a 
suit is decreed ex parte and persons entitled 
to be added as parties to the suit make an 
application to add them as parties and to set 
aside the ex frarta decree, Court should add 
them as parties and give them an opportu- 
nity to set aside the ex parte decree. 166 
f.C. 794=18 Pat.L.T. 278=1937 P. 49. 

Order whether appfai.able. — An applica- 
tion of plaintiff to be added as co-plaintiff 
cannot be treated as an application under 
O. 22, R. 10. An order passed under O. 1 
is not appealable. See 1939 Oudh 102=14 
Luck. 447=1939 O.W.N. 181. An applica- 
tion to be added as co-plaintiffs cannot be 


treated as one under O. 22, R. 10. 36 I.C. 
919. An order rejecting an application to 
be made a party is not appealable. 13 C. 
100; 2 A. 904. But see 12 M. 489. Order 
under O. 1, R. 10 does not come within the 
definition of "decree” in S. 2 (2) and there 
can be no appeal. 42 M.L.J. 97=45 M. 
194. 

Appeal. — Where an application is made 
under O. 1, R. 10 but it is dealt with by the 
Court also under O. 22, R. 10, an appeal 
lies against the order on the application. 1937 
M. 200=0937) 2 M.L.J. 279. No appeal 
lies from an order awarding costs under 
O. 1, R. 10 (2). 39 P.L.R. 342=1937 L. 
67. 

Revision. — An order refusing to add a 
party as a defendant is not subject to revi- 
sion under S. 115; but the High Court may 
interfere under S. 107 of the Government 
of India Act, 1915, if there is a denial of the 
right of fair trial. 13 C. 90; 4 P. 723= 
93 I.C. 32. See also 1939 Oudh 102=14 
Luck. 447=1939 O.W.N. 181; 41 L.W. 126 
= 1935 M. 394=68 M.L.J. 236. Ordinarily 
High Court is reluctant to interfere with an 
order refusing to make certain persons 
parties to the suit. But where the lower 
Court instead of addressing itself to the 
important question, whether the addition of 
the petitioners as parties was necessary in 
order to enable the Court to effectually and 
completely adjudicate and settle all the ques- 
tions involved in the suit, rejected the peti- 
tion of the sons of a full sister of the 
deceased owner of certain properties on the 
ground that it was opposed by the step- 
sisters on record, held, that the entire res- 
ponsibility in the matter of adding parties 
was with the Court and did not depend upon 
the wishes of the parties on record ; the 
order of the lower Court really amounted to 
a refusal to exercise a jurisdiction vested in 
it and that it should be set aside in revision. 
148 I.C. 347=15 Pat.L.T. 602=1934 P. 
425. T he trial Court is vested with wide 
discretion and where that Court has acted in 
aid of justice to prevent the suit being de- 
feated upon a more or less technical ground, 
the High Court would not interfere. 152 I. 
C. 778 ( 2)=1934 P. 370. 

Addition of party, what amounts to. — 
An amendment of the plaint, by leave of the 
Judge, that the plaintiff is suing in a repre- 
sentative capacity as a shebait, does not 
amount to an addition- or substitution of a 
new plaintiff within the rule. 28 I.C. 818= 
19 C.W.N. 1193. In a suit to enforce rights 
of trust by persons interested in the trust, 
addition of more representatives out of 
time, does not bar the suit. 33 A. 272; 25 
M.L.J. 452 (17 B. 413, Foil.). But see 
43 I. A. 113. See also 9 L.W. 3771=50 I. 
C. 358. A pro forma defendant is not known 
to law. 41 I.C. 468=2 Pat. L.W. 108. 

O. 1, R. 10 (5). — The proviso applies onhy 
as regards limitation. Where a person is 
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the proceedings as against any person added as defendant shall be deemed to have 
begun only on the service of the summons. 

Conduct of suit. 1 The Coui t may give the conduct of the suit 

to such person as it deems proper. 

12. (i) Where there arc more plaintiffs than one, any one or more of them 

Appearance of one of several TL'"' aut, '°"“ d b V other cf them to appear, 

plaintiffs or defendants for P . 1 act tor suc ” other m any proceeding; and 

others. in like manner, where there are more defendants 

than one, any one or more of them may be authorized 
by any other o! them to appear, plead or act for such other in any proceeding. 

, ( 2 ) T J ie auth °rity shall be in writing signed by the partv giving it and shall 

be filed in Court. 

13. All objections on the ground of non-joinder 01 misjoinder of parties 

rw ■ . - shall be taken at the earliest possible opportunity and 

or misjoinder. in ;,n rases wherc issues are settled, at or before such 

settlement, unless the ground ol objection has subse- 
quently ausen, and any such objection not so taken shall be deemed to have been 
waived. 
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added as party defendant under R. 10 the 
proceedings should he taken to have com- 
menced against him from the date he was 
impleaded as party. 50 C.L.J. 208. See 
also 1 930 L. 747; 55 I.A. 7= 6 R. 29=54 
M.L.J. 88 (P.C.). For other purposes 
such as calculation of costs, etc., the date 
on which summons is served will be the 
starting point. 8 L.R. 79 (Rev.). 

Costs. — Where parties are added as 
defendants at the instance of a co-defend- 
ant, and no cause of action is found against 
them, the proper order to pass is to strike 
off the names of those defendants, under r. 10 
(2), and not to discharge them. When such 
defendants arc struck off under R. 10 (2) 
as being improperly added, Court can im- 
pose such terms as it considers proper and can 
order the party to pay costs to such defen- 
dants. This power of the Court is analo- 
gous to its power of adjourning proceedings 
in which case the ( ourt is empowered to make 
the defaulting party to pay costs to other 
party and there is no limitation as to the 
amount which can be awarded under such 
circumstances. 39 P.L.R. 342=1937 L. 
67. 

O. 1, R. 10 and O. 6, R. 17. — Plaint 
instituted by living persons in name of and 
verified on behalf of, dead person — Substitu- 
tion of name of living person not permis- 
sible — Gross neglect of plaintiff cannot be 
condoned. Sec 1937 Sind 92=31 S. L. 
R. 406. 

O. 1, R. 11. — The question of conduct is 
one of discretion, and the appellate Court 
will not as a rule interfere. Sec Dowbiggin 
v. Tfiotter, 20 W.R. 1024 (Eng.). Suit by 
one trustee — Death of plaintiff — Co-trustee 
can be made plaintiff. 40 M.L.J. 208=52 I. 
C. 560. The word "person" in R. 11 means 
a party to the suit and a person who is a 
stranger to the suit cannot be given the 
conduct of the suit within the meaning of 
the rule. 106 I.C. 854=46 C.L.J. 530. 


O. 1, R. 13: General. — The words "un- 
less the ground of objection has subsequent- 
ly arisen” have been added to give effect to 
the rulings in 5 B. 609 ; 7 C. 603. No person 
(including a corporate body) can be made a 
plaintiff without his consent expressly given. 
46 P R. 1911=10 I.C. 515. 

Objections as to non-joinder when 


should be taken. — An objection as to non- 
joinder of parties should be taken before the 
settlement of issues. The rule applies even 
in cases where the plaintiff claims a joint 
right along with others but docs not make 
the latter parties to the suit. 41 C. 527 (25 
B. 433, Dist; 25 I.C. 122, Foil.). See also 
35 P.L.R. 616=1934 L. 459; 143 I.C. 838= 
1933 O. 129; 1941 R.D. 733=1941 A. W.R. 
(Rev.) 687. Objections as to misjoinder and 
jurisdiction owing to undervaluation, when 
not raised in Court of first instance arc no 
ground for reversing a decree when 
they do not affect the merits of the 
case. 25 I.C. 25. (36 I.C. 780; 17 I.C. 
97; 22 M.L.J. 25; 7 M.L.T. 78; 9 M.L. 
T. 173, Foil.) An objection as to non- 
joinder cannot be taken for first time in revi- 
sion before High Court. 46 I.C. 648. See 
also 13 I.C. 123=16 C.W.N. 639 ; 25 I.C. 
122; 16 B. 119; 10 M. 322; 17 C. 580. Where 
no objection as to suit being bad for defect 
of parties has been taken in the written 
statement, or in the grounds of appeal in 
lower Court, it cannot be raised in second 
appeal. 145 I.C. 325=1933 P. 270. Wff.cn 
objection to want of parties is not raised Dy 
the defendant, it must be deemed to have 
been waived. But Court can add any ’ one 
as a partv if it thinks it necessary, y 
J. 474. Where a defendant is permitted to 
file an additional written statement and he 
therein raises an objection as to n«m-|OTderr 
which is later on made the subject-m. 
a fresh issue, the Provisions of R. »*> • 
not infringed. 137 I.C. 274=1932 M. S83= 

62 M.L.J. 154. Where lt 

non-joinder of necessary parties is taken 
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ORDER II. 

Frame of Suit. 

shall as far as practicable be framed so as to afToid ground for 
final decision upon the subjects in dispute and to 
prevent furthei litigation concerning them. 

suit shall include the whole of the. claim which the plaintiff 
is entitled to make in respect of the cause of action ; 
whole j 3Ut a pi a i nt iff ma y relinquish any portion of his claim 
in order to bring the suit within the juiisdiction of any 

Court. 


1. Every su*t 

Frame of suit. 

2 . (i) Every 

Suii to include the 


NOTES. 

the very outset and plaintiffs do not implead 
them, the suit may be dismissed. 1933 L. 
93=145 I.C. 178. (1923 M\ 337 ; 61 M.L. 
J. 294, Ref.). 

0 . 2, R . 1 : Object of. — The object of this 
rule is to give effect to the maxim interest 
ret fntblicae tit sit finis litiuni. 27 B. 382. 
See also 9 C. 919; 2 M.H.C.R. 131; 26 M. 
760 ( 763); 28 A. 482 (P.C.); 26 A. 236; 
9 C.W.N. 498 ; 4 C.L.J. 367. The inten- 
tion of the legislature is that all matters in 
dispute should be disposed of in the same 
suit. 25 C. 371; 31 M. 385. 

Scope of. — R. 1 has reference mainly to 
joinder of causes of action rather than to 
joinder of parties. 25 I.C. 480=3 P.R. 
1915. "Subject in dispute”, meaning of. See 
23 L.W. 13=91 I.C. 660=1926 M. 234. 
Under this rule and R. 2 plaintiffs must being 
their entire claim, and every remedy enforce- 
able in respect of that claim, into Court at 
once. 9 C. 919; 2 M.H.C.R. 131. But all 
causes of action need not be joined. 59 I. 
C. 517. On this rule, see also 132 I.C. 
684=35 C.W.N. 307=1931 C. 670; 1935 

N. 226 (Holder of two mortgages — Right 
to sue separately on each) ; 1940 Mad. 903= 
(1940 ) 2 M.L.J. 281. 

O. 2. Rr . 1 and 6: Plaintiff joining in 

ONE SUIT TWO INDEPENDENT CLAIMS— DUTY OF 

Court to ask plaintiff to elect.— Where 
the plaintiff sues in one suit for a declaration 
of his title as proprietor in respect of a por- 
tion in certain land and for partition of his 
share after declaration of his title and also 
sues in the same suit the admitted raiyats of 
the land, calling upon them to remove a 
building from his holding and thus joins two 
claims and causes of action which are ab- 
solutely independent and unconcerned with 
one another, the suit should not be tried in 
the form in which it is instituted. The Court 
should ask the plaintiff to elect to proceed 
with one of the claims. 161 I.C. 695=1936 
P. 142. 

O. 2, R. 2: Scope and Object of the 
Rule. — This rule must be read with Expl. V 
of section 11. See 1939 Sind 367. R. 2 is 
directed to securing the exhaustion of the re- 
lief in respect of a cause of action, and not 
to the inclusion in one action of different 
causes of action even though they arise from 
the same transactions. 41 I. A. 142=18 C. 

C. C. M.-98 


W.N. 617 (P.C. ) ; 38 M. 1162; 45 B. 805; 
30 C.W.N. 873=97 I.C. 73=1926 C. 1022; 
110 I.C. 554=1928 M. 840=56 M.L.J. 52; 
1930 L. 688=122 I.C. 733. See also 1935 
L. 156; 1935 L. 842; 1937 O.W.N. 1146. 
R. 2, when it operates as a bar merely dep- 
rives the claimant of his remedy by suit 
founded on the same cause of action. It can- 
not have the effect of vesting any) right in 
any of the defendants. 1933 A. 228=144 I. 
C. 152. Sec also 161 I.C. 820=1936 R. 167. 

O. 2, R. 2 does not control section 130, T. 

P. Act. 18 Pat. 839=21 Pat.L.T. 928= 

1940 Pat. 170. O. 2, R. 2 covers cases of 
accidental omission and is not confined to a 
deliberate omission. A subsequent suit pure- 
ly to rectify a mistake committed in a prior 
suit is barred by O. 2, R. 2. 1941 Pat. 37= 

21 Pat.L.T. 790. A plaintiff is not obliged 
to put forward in one suit every claim which 
he may have against the defendant, as the 
causes of action in such cases may be differ- 
ent, but he must include the whole claim 
based on the particular cause of action. 1936 
N. 268. R. 2 does not bar per se a subse- 
quent suit brought on a different cause of 
action. It only purports to bar suits for 
claim omitted from former suits and arising 
from the transaction under which the claim 
was made in the former suit and splitting up 
of the reliefs in respect of the same cause 
of action. It does not require that where 
several causes of action arise from one tran- 
saction, the plaintiff should sue for all of 
them in one suit. The rule is directed to 
securing the exhaustion of the relief in res- 
pect of a cause of action,’ and not to the in- 
clusion in one and the same action of differ- 
ent causes of action, even though they arise 
from the same transaction. 161 I.C. 820= 
1936 R. 167. R. 2 refers to a case where 
there has been a suit in which there has been 
an omission to sue in respect of a portion of 
a claim and a decree has been made in that 
suit. 45 C. 305=22 C.W.N. 611. Rule 
requires that every suit shall include the 
whole of the claim arising from one and the 
same cause of action and not that every suit 
shall include every claim or every' cause of 
action arising out of the same transaction. 
1929 P. 241=120 I.C. 479. See also 48 C. 
L.J. 368=1929 C. 93. R. 2 is directed 
against two evils — the splitting of claims and 
the splitting of remedies. 1926 L. 509=97 I. 
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Relinquishment of part of 
claim. 


(2) Where a plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of his claim, he 
shall not afterwards sue in respect of the portion so omit- 
ted or relinquished. 


(3) A person entitled to more than one relief in respect of the same cause of 

Omission to 5 uc for one of acUon ma V sue . f ° r a " °> any of such reliefs ; but if he 
several reliefs. omits, except with the leave of the Court, to sue for all 

such reliefs, he shall not afterwards sue for any relief 

so omitted. 


Explanation . — For the purposes of this rule an obligation and a collateral 
security for its performance and successive, claims arising under the same obligation 
shall be deemed respectively to constitute but one cause of action. 


NOTES. 

C. 396. The rule only prevents the split- 
ting up of claims and docs not bar a subse- 
quent suit on the whole claim against a dif- 
ferent person. 18 C.W.N. 129=19 C.L.J. 
191 ; 41 C.W.N. 1179. It does not contem- 
plate claims under separate causes of action 
as well as claims affecting different defen- 
dants. 40 B. 351 = 18 Bom.L.R. 45; 104 I. 
C. 820; 1 Luck. 1=91 I.C. 976=1926 O. 
77; 161 I.C. 820=1936 R. 167. It bars only 
those suits where the causes of action and 
defendants are the same. The dispossession 
of plaintiff from two properties held under 
different titles gives rise to two causes of 
action. 7 A.L.J. 658=50 I.C. 905 See 
also 25 B. 161; 41 C.W.N. 1179. R. 2 is 
framed to protect the defendant being twice 
vexed for one and the same cause. 41 C. 
825. This rule docs not debar a plaintiff 
from including in his claim certain additional 
profits omitted in a previous suit under a mis- 
apprehension that the profits were paid an- 
nually and not, as was subsequently ascer- 
tained to be the fact half yearly. 65 I.C.t 585 
= 1923 A. 230. Two reliefs can be joined 
in the same suit, the parties being the same. 
75 I.C. 597=1923 A. 306. Suit to declare a 
person mutawalli — Declaration of the owner- 
ship of the property as an essential part of 
the plaintiff’s claim. 1 Luck. 593=1928 O. 
67=109 I.C. 895. The rule docs not apply 
when the prior suit was withdrawn with 
liberty to bring a fresh suit. 1930 L. 634. 

Am.TCATION of the Rule. — This rule 
cannot apply to defendants at all and can 
only apply to plaintiffs. 1933 L. 569=148 
I.C. 484. It applies only where the defen- 
dant in the subsequent suit was the defen- 
dant in the previous suit. It floes not apply 
where the subsequent suit is brought against 
a different defendant. 47 I.C. 896. See 
17 I.C. 434=1912 M.W.N. 1071; 1929 M. 
96=116 I.C. 116. O. 2, r. 2 (3) has no 
application where the cause of action in the 
subsequent suit is not the same as that in the 
earlier suit. A suit should include the whole 
claim with respect to one and the same cause 
of action, but need not include every cause 
of action or every claim which the plaintiff 
may have had against the defendant at the 
time. 43 P.L.R. 44. O. 2, r. 2 is .not 


directed to the inclusion in one and the same 
action of different causes of action even 
though they arise from the same transactions. 
A.I.R. 1941 Rang. 118. As to suit on 
alternative causes of action, see 103 I.C. 888. 
It applies not only to cases of deliberate 
relinquishments but also of accidental or 
involuntary omission. 35 C.L.J. 304=1922 
C. 101. Rule does not apply to proceed- 
ings in the Revenue Court. 38 A. 302=14 
A.L.J. 373; 1927 O. 498. Nor to proceed- 
ings under S. 144 of the C.P. Code. 53 
I.C. 552; 47 I.C. 47=3 P.L.J. 367. Nor 
to proceedings in execution of decree. 62 
T.C. 507; 19 A. 98 (F.B.); 18 C. 515; 53 
C. 582=1926 C. 1019. Nor to a plea raised 
in defence. 57 I.C. 348 (L. ) ; 7 L. 297= 
1926 L. 494=% I.C. 360; 1926 L. 21. Nor 
to any part of a dismissed claim abandoned 
in appeal. 54 I.C. 655. Nor to the amend- 
ment of plaint by the addition of claim 
which had been omitted. 45 C. 305= 22 C. 
W.N. 611. See also 52 I.C. 461=84 P.R. 
1919. The rule does not apply where the 
previous suit was not a regular suit, but an 
application for leave to sue rn forma bauperts 
which was rejected. 21 A. 359. Nor 
where the cause of action for a prior and 
a subsequent suit in respect of the same pro- 
pertv are different. 41 C. 80; 104 T.C. 820. 
See' also 153 I.C. 73=1935 A. 174. A per- 
son is not affected by r. 2 if at the time he 
brought his former suit, lie was not in a 
position to know all his rights. 21 O.C. 
307=49 I.C. 54. It cannot be said that the 
rule has no application to a suit where plain- 
tiff is a minor. 22 M. 309. There is a 
distinction between splitting of the same 
cause of action into two or more. suits, ant 
instituting different suits upon distinct causes 
of action. 11 M. 210. On this section, see 
also 1933 B. 437=35 Bom.L.R. 946. A 
bar of fresh suit which O. 2, r. 2 era ■ 
does not extinguish the right hut ttit 
bars the remedy. Therefore, where a mor - 
gagee omits to include in his suit ® n 
mortgage a portion of the mortgage *Li e 

perty but brings the entire property to sa e 
in execution of his decree and pu chascs d 
himself, he can rely by way of do feme c on 
the security of the portion of the I P 
omitted in the suit in a proceeding brough 
under S. 51 of the Provincial Insolvency 
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Act by the Receiver of the estate of the 
judgment-debtor who has been adjudicated 
insolvent, although he is precluded by the 
provisions of O. 2, r. 2, from filing a fresh 
suit in respect of that portion. 42 P.L.R. 
29=A.I.R. 1940 Lah. 160. See also (193S) 
2 M.L.J. 642. 

Part assignment of debt. — O. 2, R. 2 
has the effect of barring a particular plain- 
tiff from splitting up his cause of action. 
In the case of a part assignment of a debt, 
the assignment itself gives the cause of 
action and the assignee is, therefore, not 
prevented from maintaining a suit on the 
actionable claim assigned to him. 43 P.L. 
R. 439. 

Meaning of the terms. — The word 
"claim" is treated as something arising out 
of a "cause of action” and as something dis- 
tinct from the term "cause of action.” 17 
A. 535. The claim and the remedy men- 
tioned in this rule have reference to the 
cause of action litigated in the previous suit. 
10 M. 350. It has to be construed with refe- 


rence to the substance, rather than the form 
of action. 19 C. 372. The "cause of 
action” for a suit is the sum total of the 
facts and circumstances which the plaintiff 
has to prove in order to entitle him to the 
relief claimed. 38 A. 217=14 A.L.J. 257- 
13 O.L.J. 448=93 I.C. 269. 

Cause of action” includes every fact 
which it would be necessary for the plain- 
tiff, to prove, if traversed, in order to sup- 
port his right to the judgment of the Court. 
It docs not comprise every piece of evidence 
which is necessary to prove each fact, but 
every fact which is necessary to be proved. 
16 A. 65 (F.B.). Sec. also 18 A. 131; 184 
I.C. 714=1940 P. 76- 1937 Mad 

804 ; 45 A. 376=21 A.L.J. 267; 1 R 694- 
^24 R 145; 93 I.C. 269=1926 O. 365; 152 
] C r „ , . 99 = 4 ^ .A.W.R. 744. "Cause of 

action in r. 2 is used more comprehensively 
than m S. 17. 25 I.C. 579. It does not 
depend upon the character of the relief 
prayed for but refers to the media upon 
which a Court is asked to come to a con- 
, 3 « B-W; 60 I.C. 596=1921 P. 

” I.C. 929. It has no relation to the 
defence set up by the defendant nor does it 
depend on the character of the relief prayed 
f°r. 52 I.C. 929. An event to which no 
lcRal effect attaches, cannot enter as an 

i C T nt od? t0 crcati ? n of a cause of action. 
J1 C. Z83. Every adjustment of account is 

!" “f action. 11 I.C. 540=15 C. 
W.N. 862. Every alienation by Hindu 
widow gives a separate cause of action to 
reversioners. 66 I.C. 455=1922 O. 171 
If the cause of action in the subsequent suit 
is different from that in the first suit, the 
subsequent suit is not barred. 77 I.C. 590 
Suits for kattubadi due in successive years 
— Kattubadi not fixed in money or kind but 
on gross produce— Causes of action arc 
different and suits arc not barred under 
O. 2, r. 2. 147 I.C. 756=39 L.W. 65= 


1934 M. 46. First suit for declaration of 
title dismissed — Second suit for refund of 
purchase money — Causes of action different. 
1933 L. 1017=147 I.C. 651. Where a suit 
is brought either on a non-existent cause of 
action or upon a false cause of action it will 
not disable a plaintiff from filing a fresh 
suit on the true cause of action. 7 L.W. 
557=45 I.C. 969. 

Where two suits are filed on the same 
day. — The presumption is that they were 
presented and admitted in the order in which 
their numbers appear in the suit register 
kept in Court. 1937 R.D. 86. 

Relinquishment of Portion of Claim. — 
There is no reference in this rule to the 
jurisdiction of the Court trying the claims. 
Where a person chooses a Court by relin- 
quishing a part of his claim, a subsequent 
suit for the relinquished portion of the claim 
will be barred by this rule. The fact that 
the two suits arc triable for two different 
Courts is immaterial. 14 Pat.L.T. 663= 
1933 P. 715. See also 1937 Rang. 324. A 
person must be taken to have relinquished 
or abandoned his claim on the real cause of 
action, when he files his suit on another 
known to him to be false. 6 M.L.J. 5. 
But see 26 M. 777. The relinquishment by 
a plaintiff of a portion of the claim under 
r. 2 applies primarily to relinquishment be- 
fore institution of the suit. 54 I.C. 655. 
Amendment of plaint, on objection, omitting 
one relief — Effect of on subsequent suit for 
relief omitted. 104 I.C. 370=1927 R. 237. 
The possession of a right, without know- 
ledge of it, cannot be said to be a portion of 
his claim, which can be intentionally relin- 
quished. 37 T.C. 119=94 P.R. 1916. f 15 
C. 800 (P.C.), Rcf.l A statement in the 
plaint that a portion of the claim which is 
not sued upon is not relinquished is of no 
effect. 2 N.W.P. 90. Relinquishment 
may be either accidental or involuntary, as 
well as deliberate. 11 M.I.A. 551. 

"Omits to sue.”— See 1937 Rang. 324; 
1938 Rang. 290. The words “to sue” mean 
to make a legal claim or to take legal pro- 
ceedings. It does not necessarily mean to 
file a suit by means of a plaint. 7 Bom.L. 
R. 138; 38 A. 217. To constitute an 
omission to sue it is necessary that the claim 
must be known to the plaintiff. It is only 
a claim or remedy known at the time of the 
institution of the suit, which if omitted will 
be barred under O. 2, R. 2. Actual know- 
ledge of the claim, and not constructive 
knowledge, is necessary in order that the 
relief may be barred in a subsequent suit. 
Where a plaintiff is unaware of a claim at 
the time of his suit, though he may, by pro- 
per inquiry make himself aware of its exis- 
tence, the non-inclusion of that claim will 
not preclude him from subsequently suing 
in respect of that claim. 44 L.W. 379= 
1936 M. 699=71 M.L.J. 264. It is not 
necessary to determine whether the omission 
arose from a mistake or otherwise. 3 Beng. 
L.R. 265. See also 170 I.C. 946=1937 
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Rang. 324. Casual omission to include 
some items of property from the schedule to 
the plaint docs not mean abandonment of 
claim by plaintiff with respect to those items. 

50 T.C. 331. 

“Portion of Claim/' — The right which a 
litigant possesses without knowing or ever 
having known that he possesses it can hardly 
be regarded as a “portion of his claim." 15 
C. 80S (P.C.). 

Lf.avf. of the Court. — Where there has 
been an omission to sue for all reliefs in res- 
pect of the same cause of action, the remark 
of the Court in its judgment that a suit in 
respect of the omitted relief could be brought 
later on. docs not amount to the leave of the 
Court in the sense in which it is used in O. 
2. K. 2 (3). 1937 O. W. N. 1146. .SYc 

also 48 L. W. 292=1938 Mad. 865= (1938) 
2 M. L. J. 534; 1938 Rang. 290. Per 
Baquley. J . — There is no provision of 
law by which a plaintiff can reserve 
the right to split his claim arising out of the 
same cause of action. He may ask the 
Court to allow him to do so under O. 2, R. 
2 (3), but the Code gives no unilateral right 
to reserve a claim of this sort. 1937 Rang. 
L.R. 447=174 I.C. 794=A.I.R. 1938 Rang. 
76. Under O. 2. R. 2. the omission to ask 
for a particular relief is not a defect that 
goes to the maintainability of the verv suit 
in which leave should have been asked ; it 
only entails a disability as regards subse- 
quent proceedings. There is no reason for 
insisting that the application for leave to 
omit must precede, or at least be contempo- 
raneous with the plaint in the first suit. It 
cannot be said that the Court has no power 
to grant leave unless the application is made 
before the institution of the suit or along 
with the presentation of the plaint. The 
Court, when called upon to deal with such an 
application, has ordinarily to consider whe- 
ther the grant of leave to reserve certain 
remedies would in the circumstances be ap- 
propriate in the sense that it will not give an 
unfair advantage to the plaintiff or impose 
an unfair burden on the defendant. A ques- 
tion of this kind ran as well he dealt with 
by the Court during the pendency of the 
suit as before its institution. The legisla- 
ture did not wish to insist upon leave being 
obtained before the first hearing. A.I.R. 
1938 Mad. 979= (1938) 2 M.L.J. 642. 

“Shall not afterwards sue."— It is 
only remedy of suing which is barred. 
The right subsists. 7 Bom'. L.R. 138. This 
rule is laid down with reference to suits 
brought under this Code. 9 C. at 46. See 
also 21 M. 236. It has reference to the sub- 
ject-matter of the claim, and not to the per- 
sons against whom it may be brought. 10 
C. at 929. Sec also 19 A. at 384. A set-off 
is subject, as a claim in a cross-suit would 
bg to the provisions of this rule. 32 C. 
654. 

Test. — Whether the causes of action in 
two suits are different or identical can be 


ascertained by the test whether the same 
evidence will maintain both actions. 40 B. 
351=33 I.C. 950=18 Bom. L.R. 45. If the 
cause of action in the subsequent suit is 
different from that in the first suit the sub- 
sequent suit is not barred by R. 2. 66 I.C. 

923=34 C.L.J. 465; 114 I.C. 871; 1930 A. 
116=121 T.C. 827. The mere fact that the 
title to the property in dispute in both suits 
is the same and that the property is the same 
does not necessarily show that the cause of 
action is the same. 59 I.C. 517. Where 
the plaintiff was unaware of her assets and 
liabilities in respect of 1339 and 1340 fasli 
at the time of the institution of the prior 
suit in respect of arrears of revenue for 1337 
fasli. it was held that a second suit in res- 
pect of 1339 and 1340 was not barred by O. 
2. R. 2. 1941 O.W.N. 681=1^41 O.A. 

465=1941 A.W.R. (Rev.) 411. 

Pleadings, Proof and Practice — A plea 
of bar under R. 2 must be specifically plead- 
ed and established to the Court’s satisfac- 
tion. 46 I.C. 119. A statement made in a 
previous suit by a party that he reserved the 
right of bringing another suit for damages 
cannot avoid the operation of the rule of 
limitation or of R. 2. 34 I.C. 51. Two 

suits presented on the same day must be 
presumed to he presented and admitted in 
the order in which their numbers appear on 
the rceistcr. 1 R. 682=1924 R. 161; 1937 
R.D. 86. But .rcr 49 M. 869=51 M.L.J. 
351. Where it has been held that the num- 
bering is not f>ritna facie evidence of res- 
pective dates of admission and it could not 
be said that the suit bearing the later num- 
ber was afterwards presented within the 
meaning of R. 2. Held also, that the plain- 
tiff may elect as to which of the two suits 
should be held to be barred. ( Ibid .) A 
serond suit will not be barred by the rule 
unless the same cause of action is to be 
found within the four corners of the plaint 
in the first suit. 28 I.C. 301=82 P.L.R. 
1915. Subsequent suit on alternate cause 
of action. 103 T.C. 888=1927 N. 322. 

Special cases: Accounts, suit for — 
Where in a former suit between the parties, 
for accounts of a dissolved partnership, the 
Court on the basis of a Commissioner s re- 
port found that there was a certain amount 
due to a defendant therein, who. however, 
remained r.r parte and did not choose to as 
for a decree in his favour for that amount, 
though he could have done so ; and the imiR- 
ment in the former suit is eapab c of 
read as declaring the rights of all ' 

is not right to say that that party has no 

right to make a claim on the ba *'* for 
prior judgments or. to obtain a dec 

the amount in a suit * nst . , i u l c< li/ 0r 702— 1934 
pose. 67 M.L.T. 413=40 L-W. 792=1934 

M . 665 . -5cc L<8 I . C 378= 19JS L . 321 In 

order to ascertain whether a sm b^rred^J 

facts h*<l >o be Pjwrfj: 
jS* Wh- in .he « r >i- 
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suit what had to be proved was the fact that 
the defendants had received certain sums 
of money from the military department on 
behalf of the plaintiff in respect to bills 
which had been submitted by the latter and 
in the later suit what had to be proved was 
the terms of a sub-contract between the 
plaintiff and the defendant and the liability 
of the defendant to render account, it was 
held that the cause of action in the two suits 
was different and that hence the provisions 
of O. 2, R. 2 did not operate as a bar. 
1041 A.L.l. 288=1041 O.W.N. 676=1941 
A.W.R. (H.C.) 169. A suit for accounts 
brought subsequent to a suit for dissolution 
of partnership is not barred under R. 2 as 
the two suits are not based on the same 
cause of action. 39 P.L.R. 197. Suit to 
set aside purchase of mortgage-decree and 
for reconveyance of properties — Claim for 
accounts not pressed — Subsequent suit for 
accounts barred bv O. 2, R. 2. 35 C.W. 

N. 977=1931 P.C. 229=61 M.L.J. 294 
(P.C.). Where careful perusal of the 
plaint in the first case indicated that the 
plaintiff was confining his claim to certain 
specific items said to have been appropriated 
by the respondent quite apart from his lia- 
bility to render accounts as an agent which 
was the subject-matter of the second suit. 
Held, that the second suit was not barred 
under R. 2. 145 T.C. 1010=34 P. L. R. 

905=1933 L. 542. Accounts of a partner- 
ship can only be taken and must be taken 
once for all in a suit to which all partners 
or their representatives are parties, and the 
laiv does not contemplate successive suits for 
accounts taking at the instance of the various 
partners. 40 L.W. 792=1934 M. 665=67 
M.L.J. 413. 

Alienation. — A plaintiff may cither file a 
single suit or separate suits to set aside alie- 
nations made bv a widow. 12 M.L.J. 103. 
Sec also 16 A. 279; 7 M.H.C.R. 290; 1 
Luck. 1; 1930 N. 3=26 N.L.R. 121. 

Compromise. — When a suit is compromis- 
ed, and the compromise provides for posses- 
sion being given, a suit for possession based 
on the compromise is not barred. 2 A. L. 

I. 680. The fact that the previous suit is 
compromised is no bar to the application of 
the rule. 22 W.R. 424. Sec also 7 R. 182. 

Contract. — Where there are two breaches 
of one term in one contract, and both occur 
before any suit is brought, the cause of 
action is non-performance of the promise, 
and only one suit will lie. 12 C. at 348. 
But see also 135 I.C. 801=33 Bom. L. R. 
1563=1932 B. 86; 19 C. 372. It is only 
when the party complaining of the breach 
of contract suffers damage that a cause of 
action is said to arise and till then only a 
term of the contract is broken. 38 M.L. 

J. 470. A cause of action might include 
claims upon several contracts provided they 
form part of a continuous course of deal- 
ing. 26 I.C. 209=41 C. 825. Suit on ac- 
count — Different members of a joint Hindu 


family executing different khatas — Suit on 
one specific khata — Running account pro- 
duced referring to all khatas — Subsequent 
suit on another khata — Bar. 54 B. 11 = 122 
I.C. 417=1930 B. 60. When one instru- 
ment contains two separate contracts and 
performance of each is secured in a differ- 
ent manner each gives rise to a separate cause 
of action, although they may be joined in 
the same suit. 58 I.C. 18=16 N.L.R. 136. 
Second suit is not barred when the former 
suit was one for an injunction and value of 
fodder taken away and the second suit is one 
for a refund of money advanced and dama- 
ges for breach. 2 L.L.J. 304. (25 M. 

669. Foil . ) 

Contribution. — Where one of several co- 
debtors satisfies the debt, his cause of action 
for contribution accrues against all at one 
and the same time. The contributories may 
all be included as defendants is one plaint. 
3 M.H.C.R. 187. See also 12 A. 110. 
First suit as manager for rendition of ac- 
counts against heirs of brother — Second suit 
for contribution towards joint liability — Suit 
not barred. 152 I.C. 199. 

Damages. — Where A sued B on the 2nd 
June, 1879, for damages for not having made 
over possession of certain leasehold proper- 
ties during 1875-1876, and got a decree, a 
subsequent suit on the 14th June, 1880, for 
damages for 1876-77 to 1878-79 is barred. 
9 C. 143. See also 1937 O. W. N. 1146. 
Prior suit for possession does not bar sub- 
sequent suit for compensation. 11 L.L.J. 
64=1928 L. 534 (1). The same set of facts 
cannot give ground for two actions, i.e., for 
a tort and a conspiracy to cause damage. 
The one excludes the other. 40 C. 898= 
23 I.C. 25=18 C.W.N. 185. First suit 
for damages for failure to repair a motor 
car — Subsequent suit for the price of the 
car refused to be returned — Maintainability. 
122 I.C. 733=1930 L. 688. Transaction giv- 
ing rise to two different claims based on 
different causes of action — Separate suits not 
barred— Illegal distress by mamlatdar— Suit 
for recovery of amount levied and interest 
— Subsequent suit for compensation and 
damages not barred. 41 Bom.L.R. 1223. 
5r.e also T.L.R. (1939) Bom. 721=1940 
Bom. 20. 

Divorce. — A suit for divorce based on the 
wife’s misconduct does not bar a subsequent 
suit for partition of the common properties 
of the husband and wife. 38 C. 629=15 C. 
W. N. 766 (P.C.). Sec also 187 I.C. 380 
= 1940 Rang. 29. 

Ejectment. — Suit for ejectment of tenant 
from one plot — Subsequent suit regarding 
other plots in the same holding barred. 14 
R.D, 632. The fact that the plaintiffs 
brought a previous suit for ejecting defend- 
ants from some of the plots in the plaintiff’s 
holding is no bar to a second suit for eject- 
ing the defendants from the remaining plots 
omitted in the first suit. For this purpose 
it makes no difference if the previous suit 
was withdrawn or dismissed for default or 
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the plaintiffs omitted a portion of their claim. 
17 R.D. 114. Where one of the proprietors 
reclaims shamilat land and a suit for eject- 
ment by the proprietary body is dismissed 
and the former reclaims a further piece of 
shamilat land, a subsequent suit to eject him 
from the land reclaimed subsequently is not 
barred under R. 2. 158 T.C. 112=1935 L. 

156. Where two separate and unconnected 
buildings are erected on a land and the 
plaintiff’s suit for demolition of one of the 
buildings and possession of land underneath 
is dismissed, a subsequent suit for demoli- 
tion of the other construction and for pos- 
session of land lying underneath it is not 
barred cither by R. 2 or by res judicata. 
Each construction gives rise to a separate 
cause of action. 158 T.C. 620=1935 A.L. 
T. 948=1935 A. 790. 5Ve also 14 L.R. 134 
(Rcv.)=17 R.D. 176. 

Execution Application. — R. 2 docs not 
apply to applications for execution. Appli- 
cation for partial execution is no bar to a 
subsequent application for execution of the 
rest of the decree. 28 N.L.R. 77=130 1. 
C. 120=1932 N. 89. 

Instalment Bond — An instalment hand 
containing a provision that on default of pay- 
ment of any two instalments, the whole 
amount would become payable and the cre- 
ditors would be at liberty to sue for the 
entire amount, gives an option to the credi- 
tor either to sue for the whole amount in 
case of two successive defaults or to sue 
for the instalments only. If the creditor 
exercises his option of suing for the instal- 
ments only and waives the right to sue for 
the whole amount there is no longer any 
cause of action left to him for suing for the 
whole amount. It follows that at the time 
when the suit is brought, lie disentitles him- 
self from suing for the whole amount, and 
therefore R . 2 would not be a bar to a 
future claim brought by him when further 
instalments fall due. As a matter of fact 
r. 2 does not deal with cases where there 
is an option to sue for the whole amount and 
the option is waived before the suit is 
brought. 158 T.C. 53=1935 A.L.T. 456= 
1935 A. 461. See also 183 T.C. 425=1939 
Rang. 251; 157 I.C. 643=1929 M.W.N. 
204. Omission to sue for instalments which 
had accrued due bars subsequent suit there- 
for. 44 A. 663. But sec also 1931 M.W. 
N. 1246. Two or more causes of action to 
recover money may he joined, but only if 
they arose within the jurisdiction of the 
Court in which the suit is brought. 12 M. 

L. J. 11. As to money suits, see also 8 C. 
483 (F.B.); 7 B. 134; 5 C. 597; 12 B.L. 
R. 37 ; 28 B. 447. “Claim for a portion 
docs not bar another claim for balance." 29 

M. L.J. 474. On this point, sec also 1931 
M.W.N. 1246=35 L.W. 424=138 T.C. 340; 
1938 Rang. 364. 

Maintenance. — A subsequent suit for a 
declaration that the maintenance decreed in 
a former suit is a charge on certain pro- 


perty, is barred. 12 M. 285. See also 11 
M. 127. The mere ground that the wife 
entertains any apprehension as regards the 
husband’s transferring his property would 
not afford her a new cause of action for the 
relief sought for by her in the second suit. 
167 I.C. 123=1937 A. 56. A subsequent 
suit for maintenance at an increased rate is 
not barred. 22 M. 175. Where under the 
terms of a will an amount is payable from 
the income of a property by way of main- 
tenance, a suit for recovery of arrears of 
such maintenance can be framed as such, 
without framing it on the charge of the 
property left bv the will. See 132 I.C. 684 
=35 C.W.N. 307=1931 C. 670. 

Suit on mortgage. — 21 B. 267; 18 M. 
257; 20 A. 322; also 24 A. 429 (P.C.) and 
24 M. at 109; 30 B. 156; 10 Bom.H.C. 
369; 6 Bom.H.C. (A.C.) 97; 7 B. 377; 3 
A. 857. Two mortgages — Each can be sued 
on separately. 33 C.L.J. 232. A person 
holding two mortgages on a property can 
sue for sale on the second mortgage reserv- 
ing his rights under the first. Each mort- 
gage is a separate cause of action and the 
mortgagee is not bound to sue on them all. 
38 M. 927=29 M.L.J. 195 (F.B.). This 
was held bv a Full Bench of the Madras 
High Court. It is not now good law since 
the enactment of S. 67- A of the Transfer 
of Property Act by the Amending Act of 
1929. Option to sue — Mortgagee authorized 
to sue for interest or for possession in de- 
fault by mortgagor — Suit for interest — 
Subsequent suit for possession not barred. 

2 L. 13 (F.B.). SVc also 44 M.L.J. 123 
=38 C.L.T. 126=4 L. 32=50 I. A. 115 (P. 
C.) ; 44 A. 121=49 T. A. 9 (P.C.); 26 A. 
L.J. 57; 102 T.C. 187=1927 M. 580=52 M. 
L.J. 636. Where the deed of anomalous 
mortgage contained a covenant by which the 
mortgagor undertook to pay interest yearly, 
a suit by the mortgagee to recover the inte- 
rest only due under the document is main- 
tainable. (4 Luck. 32 and 64 I.C. 9a3. 
Rcl. on.) 152 T.C. 494=1934 R. 159 Suit 
for sale on mortgage — Court gave a decree 
declaring plaintiff's mortgage right and 
giving him liberty to enforce his right in a 
separate suit — Second suit for enforcing the 
mortgage right not barred. 1931 M.W.N- 
1008=1931 M. 830. First suit for sale ot 
mortgaged property for interest only may 
bar a second suit for recovering principal 
and balance of interest. The question whe- 
ther anv default accelerates the claim on 
which the principal money can be calJco 
would depend entirely on the wording or me 
mortgage. English cases arc not P r P 
guides for deciding Indian cases. * 

= 115 I.C. 671 = 1929 R 71.. A "Ortgg 
deed provided that the pr.nc.pal money 
would he payable on the exp.ry of four 
vears. Interest was payable at 9 p 
monthly and if it remained ohm i d for three 

months, the mortgagee was entitl ° 

pound interest and also if \>,tere st * 

the whole amount of principal and interest. 
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During the third year, interest fell in arrears 
and the mortgagee brought a suit for inte- 
rest and realised it. After the expiry of 
four years, he brought the present suit for 
principal. Held, that the default clause was 
one for the benefit of the mortgagee, which 
he was entitled to waive and as in the previ- 
ous suit instituted before the expiry of four 
years, the principal was not recoverable, the 
present suit was not barred under r. 2. 
(Case-law referred.) 141 I.C. 613=34 P.L R, 
520=1933 L. 463. See also 1940 Lah. 498. 
Mortgage-deed containing provision for re- 
covering interest only — Suit for interest 
after mortgage amount became payable — 
Personal relief claimed— Subsequent suit to 
recover mortgage amount — Bar. 27 A.L.J. 
1045=119 I.C. 90 (2). Mortgage-deed 

providing for instalment payment — Default 
clause for payment of enhanced interest and 
whole amount— Default of mortgagor — Suit 
to recover instalment and enhanced interest — 
Subsequent suit to recover entire mortgage 
amount — Bar. 1929 M. 371=56 M.L.J. 
580. Covenant to pay interest unless dis- 
tinct from and independent of claim for 
principal cannot be basis of suit. 117 I.C. 
61=1929 R. 96 (2). See 39 A. 506; 97 
T.C. 285=1926 L. 061 ; O.W.N. 960. 
Mortgage and lease — Suit for rent — Subse- 
quent suit on mortgage is no bar. 3 L. 1 
= 1922 L. 111. Sec also 69 I.C. 54=1924 
L. 190. Mortgage by tenant with posses- 
sion — Malguzar suing mortgagee for declar- 
ing mortgage as void — Subsequent suit for 
possession — If barred. 122 T.C. 697=1930 
N. 119. Where a mortgage and lease form 
• one transaction and the lease is only a mode 
for realizing the interest due on the mort- 
gage, a suit on the mortgage cannot be 
brought subsequent to a suit for rent on the 
lease. 63 I.C. 928=3 Lah.L.J. 390. 
Where the mortgagee brought a suit for 
principal and interest a subsequent suit for 
possession is barred. 97 I.C. 396=1926 L. 
559=8 L.L.J. 381. The right of the mort- 
gagee to recover the money from the mort- 
gagor personally arises out of the covenant 
to rc[>ay the loan and his right to realise the 
security, viz., to have the mortgaged pro- 
perty sold to satisfy his claim, accrues from 
the hypothecation. Each of these two rights 
furnishes an independent and distinct cause 
of action to the mortgagees. R. 2 makes 
it obligatory on the plaintiff to include in 
the suit the whole of the claim and all the 
reliefs which he is entitled to make and pray 
for only in respect of the cause of action. 
Tt therefore follows that a mortgagee is not 
bound to sue for the realisation of his secu- 
rity in a suit to enforce the personal 
covenants of the mortgagor to pay the over- 
due interest as the two claims arise out of 
distinct causes of action. 16 L. 640=158 
I.C. 228 (2) = 1935 Lah. 672 (F.B.). Sec 
also 1938 Mad. 255= (1938) 1 M.L.J. 184. 
Where the original obligation is single and 
entire, but when one party has chosen to 


execute separate documents for portions of 
the obligation and the other party has chosen 
to accept the said documents each document 
constitutes a distinct cause of action. Hence 
where in pursuance of a settlement of ac- 
counts promissory notes and mortgage are 
executed, and a suit is filed only on the 
promissory notes, a subsequent suit on the 
mortgage is not barred by R. 2 as the notes 
and mortgage constitute distinct causes of 
action, even though made in settlement of 
single debt. 159 I.C. 720=1935 R. 365. 
Suit for return of mortgage money on the 
ground of failure of security is barred 
under R. 2, if the mortgagee first sues for 
possession and having failed there, institutes 
the second suit for the money. (1924 O. 
147; 1925 O. 524; 1932 L. 523; 1921 L. 369 
and 1926 Pat. 87, Foil.) 161 I.C. 698= 
1936 Pesh. 86. Suit on mortgage implead- 
ing Hindu mortgagor, his sons and grand- 
sons — Court passing money decree against 
mortgagor alone — Suit dismissed against the 
rest — Interest of sons and grandsons — Liabi- 
lity to attachment and sale in execution. 
1935 O.W.N. 1113. As regards the appli- 
cation of the rule to mortgage suits, see also 
140 I.C. 181; 57 B. 316=34 Bom.L.R. 
1615; 138 I.C. 270=1932 L. 523; 1932 M. 
466=63 M.L.J. 672 ; 40 C.W.N. 627; 163 
I.C. 834=1936 M. 473=70 M.L.J. 506; 
1935 Pesh. 84; 1937 N. 99; 166 I.C. 996= 
64 C.L.J. 62=1937 Cal. 57. 

Mortgaoe, redemption of. — A suit for 
redemption is barred when the plaintiff had 
first sued for recovery of excess balance rea- 
lised by the mortgagee. 48 I.C. 799; 103 
I.C. 290=1927 N. 302. In a redemption 
suit all claims between the mortgagor and 
the mortgagee should be settled. 24 I.C. 
688; 1927 N. 302. Sec also 152 I.C. 921 
= 1935 A.L.J. 115=1935 A. 96; 161 I.C. 
820=1936 R. 167; 1937 Rang. 204=171 T.C. 
913; 191 I.C. 398. The dismissal of a suit 
for redemption according to the terms of 
a mortgage is no bar to suit for redemp- 

!_ ,on °c a subsef iuent agreement. 27 I.C. 
732. Suit by mortgagee for possession— 
Second suit for possession barred. 67 I.C. 
281=2 L.L.J. 678. See also 103 I.C. 289. 
Causes of action for the redemption suit and 
the subsequent suit for contribution against 
the person who had the part of the equity 
of redemption are different. 27 A.L.J. 
1162=1929 A. 6%. See also I.L.R. 
(1940) 1 Cal. 544=1940 Cal. 550 (title 
suit for possession dismissed — No bar to 
subsequent suit for redemption of mort- 
gage) . 

Mesne Profits, Suit for. — IP C. 615; 
17 A. 533; 11 M. 151; 11 M. 210; 11 M.L.J. 
•332. Se c also 3 A. at GG3 ; 24 A. 501. R. 2 
docs not bar a suit for mesne profits brought 
subsequently to a suit for possession, as a 
clnim for mesne profits is based on a enuse 
of action distinct from a claim for posses- 
sion. 60 I.C. 65. Sec also 1931 A.L.J. 606; 152 
T.C. 921 = 1935 A.L.J. 115=1935 A. 96; 161 
T.C. 820 = 1936 Rang. 107; 158 T.C. 1119= 
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IS N.L.J. 7G; 10 P. 329; 133 I.C. 766 = 
1931 P. 233; 1931 O. 57; 54 A. 65 = 1932 A. 
510; 133 I.C. 298 = 1931 A.LJ. 673 = 1931 A. 
429 (S.B.) (Suit for mesne profits accru- 
ing after institution of previous suit, not 
barred). (Case-law discussed.) 1931 A 429; 
1937 Mad. 849; 1940 Mad. 934. If a per- 
son is wrongfully kept out of possession of 
immovable property he is entitled to sue for 
possession and for mesne profits and under 
the provisions of O. 2, R. 2 (3), he is bound 
to include both claims in one suit. If he 
sues only for mesne profits he cannot in » 
subsequent suit sue separately for possession. 
In other words he is no longer entitled to 
possession, and if he is not entitled to 
possession, lie is not entitled to mesne pro- 
fits. A subsi'quent suit for mesne profits is 
therefore barred. I.L.R. (1940) All 781 = 
1940 A.L..T. 727 = 1940 All. 524. A claim for 
mesne profits for the period covered by a 
prior partition suit is a claim based on a 
different cause of action and is not barred by 
the provisions of R. 2. [1931 A.L.J. 673 (F. 
P,.), Foil.] 3 A.W.R. 735. See also I.L.R. 
(1940) Kar. 36=185 I.C. 702; 59 B. 454 = 
157 I.C. 634 = 37 Bora.L.R. 336=1935 B. 
306; 156 I.C. 672 = 31 N.L.R. 304 = 1935 N. 
137. A previous application for restoration 
of possession does not bar a subsequent 
«daim for mesne profits by way of re- 
stitution. 38 C.W.N. 1197. Suit for re- 
demption followed by decree and deposit 
of decretal amount — Failure of defendant to 
deliver possession — Fresh suit for mesne 
profits from final decree to delivery of pos- 
session not barred. 152 I.C. 921=1935 A.L.J. 
115 = 1935 A. 96. Decree by consent for mesne 
profits up to date of judgment — Defendant 
wrongfully continuing in possession -Suit 
for subsequent mesne profits not barred. 56 
B. 292 = 34 Bom.L.R. 447 = 138 I.C. 573 = 1932 
B. 222. But see 49 A. 597 = 25 A.L.J. 409. 
Where in a prior suit for possession and 
future -nesno profits the Court did not pur- 
port to decide the question of future mesne 
profits a subsequent suit for mesne profits 
pendente lite is not barred. 40 A. 292. A 
prior suit for partition and possession does 
not bar a subsequent suit for mesne profits 
in respect of the same propertv. 4 R. 103 
= 95 I.C. 380 = 1926 R. 137. Sc e also I.L. 
R. (1940) Kar. 36 = 185 I.C. 702; 1940 

Mad. 934 = (1940) 2 M.L.J. 487 (Prior suit 
for cancellation of deed is no bar to subse- 
quent suit for mesne profits). A prior suit 
for possession does not bar a suit for mesne 
profits duo for a period subsequent to the 
institution of the prior suit. 71 I.C. 972 = 
1923 C. 442; 12 L.L.J. 152. Claims for pos- 
session and claims for mesne profits are sepa- 
rate causes of action. 38 M. 828 = 28 M.L. 
J. 127 (F.B.). Suit for profits accrued be- 
tween date of deposit of mortgage-monoy 
and delivery of possession is maintainable. 
35 I.C. 799. A party is not bound to in- 
clude mesne profits after the institution of 
suit though he is required to do so for pro- 
fits before suit. 32 I.C. 096. Reg also 49 
A. 597 = 25 A.L.J. 409. The institution of 


a suit for mesne profits only consequent on 
dispossession is a bar to a subsequent suit 
for possession. 29 I.C. 939=9 S.L.R. 23; 
1938 A.L.J. 997 = 1939 A. 52=180 I.C. 356. 
A suit for proprietary profits against a 
lambardar does not bar a subsequent suit 
for mesne profits against the same lambar- 
dar and other trespassers. 41 A. 286. 

Profits. — Where a plaint in a suit for one 
year’s profits was not re-presented after 
being returned, a subsequent suit for account 
is not barred under R. 2. 40 AI. 291 = 30 

M.L.J. 341. Sc t also 1937 Sind 300. 

Partnership suit.— W hen a suit for 
accounts of a partnership has been instituted 
no second suit for accounts i 8 maintainable 
in connection with the same partnership, 
when the claim involved in the second suit 
could have been included in the prior suit. 
158 I.C. 378 = 1935 L. 321. See also 67 M. 


L.J. 413. Suit for accounts after previous 
suit for dissolution of partnership is not 
barred. 39 P.L.R. 197=1937 Lull. 633. 

Partition suit. — Sec 20 C. 385; 23 B. 
597; 8 M.L.J. 92; 7 B. 182; 23 A. 216; 28 
A. 39; 28 A. 50. A subsequent suit for par- 
tition of property in one district is not bar- 
red merely because the plaintiff had sued 
for part it on and possession of some property 
in another district. 16 I.C. 383. See also 134 I. 
C. 803=34 LAV. 277 = 1931 M. 705; 7 B. 
182: 3 M.1I.C. 376; 38 A. 217. A suit for 
partial partition though dismissed does not 
bar a suit for partition of all joint proper- 
ties. 87 P.R. 1915 = 31 I.C. 463. Second suit 
for partition of lands not included in the first 
suit hv mistake or fraud of the defendant is 
not hnrrei I either on the principle of res 
judicata or R. 2. 130 I.C. 552=1931 S. 27. 
See also 170 I.C. 946 = 1937 Rang. 324. But. 
not so where there wag intentional omission. 

9 I.C. 424. Suit for partition— Subsequent suit 
for rent burred except as regards rent for 
the period subsequent to the prior partition 
suit. 137 I.C. 775=1932 L. 448. Where n 
property is inherited from the collaterals of 
the parties to a previous suit for partition, 
there is no bar to a fresh suit for partition- 
ing the property held hv them jointly with 
other collaterals. 15 I.C. 214. An omission 
in a suit hv the next friend of a minor of n 
portion of the property to which the minor 
is entitled, will not bar a second suit by In' 1 
minor for the partition of property omitted. 
45 B. 805; 14 I.C. 95. Where the first suit 
to set aside order for re-delivery under u. 
21. R. 101 is decided against plaintiff 
subsequent suit for partition is bOt Imj- 
rml. 49 M. 59(1 = 50 M.L.J. 0S1j19?5 M. 
683. A fresh suit for mesne profits >s rw 
barred under R. 2, by reason of the pin«*» 
iff having already sued and got 
for partition and separate possess, on, when 

in the prior suit the plaintiff d«d not PJJ 
for niesno profits, past or f» ’ , p 

decree therein said nothing obouttliesanm 

... j — | ir; f n 1*14:^37 Bom.l*.lv. 

;>!> B. 454 — 157 1.^. " ' /if) 4 (V\ Kar. 

= 1935 B. 300. Sec go * NU 

304 = 1935* ^N. 7 3f Suit' for of 

property obtained under a will— Subsoq 
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Illustration. 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole of the years 1905, 
1906 and 1907 is due and unpaid. A sues B in 1908 only for the rent due for 1906. A shall not 
afterwards sue B for the rent due for 1905 or 1907. 


NOTES. 

suit for partition of property inherited — 
Maintainability. 122 I.C. 403 = 1930 A. 371. 

Possession, suit kok and rent suit. — See 
21 C. 157 (P.C.); 4 A. 171; 27 B. at 389; 
10 C.W.N. 8; 13 M.L.J. 475. The cause of 
action in a suit for a declaration and in a 
suit for possession are different. 38 M. 
247 = 25 M.L.J. 125. Se e also 167 I.C. 414 
= 1937 O. 263. A dismissal of a declara- 
tory suit by reason of the plaintiff not being 
in possession at the time of suit does not 
bar his subsequent suit for recovery of pos- 
session. 9 L.B.R. 37=37 I.C. 15=10 Bur.L. 
T. 189. Suit for bare declaration — Subse- 
quent suit for possession not barred. 95 I. 
C. 892=1926 R. 123; 120 I.C. 509. Suit for 
mere declaration that property unattaclmble 
— Subsequent suit to recover damages for 
wrongful attachment is not barred. 95 I.C. 
219. A suit for possession of property will 
not bo barred by reason of the dismissal of 
a previous suit for declaration and injunc- 
tion. 52 I.C. 434; 34 A. 172 = 13 I.C. 154 = 9 
A.L.J. 111. Suit by daughter to establish 
reversion to her father’s estate— Subsequent 
suit for specific property, if barred. 50 I.A. 
207 = 51 A. 439 = 1929 P.C. 166 = 57 M.L.J. 
160 (P.C.). Property in the possession of 
second defendant — Suit claiming property 
from first defendant — Second suit claiming 
that property from the second defendant not 
maintainable. 129 I.C. 737 = 32 Bom.L.R. 
1473 = 1931 B. 114. See also 1937 O.W.N. 
1140; 21 Pat.L.T. 790. First suit for cer- 
tain items bequeathed, plaintiff having no 
knowledge of the items bequeathed to him — 
Subsequent suit for further items bequeath- 
ed to him but left out in the prior suit is 
maintainable. 23 L.W. 415=93 I.C. 1 (21 
= 1926 M.W.N. 94. See also 21 Pat.L.T. 
790. Where a suit is based on certain title 
to certain property the plaintiff is not de- 
barred from recovering some other property 
on some other ground in a subseqeunt suit. 
38 M. 1162 = 16 M.L.T. 310 = 26 I.C. 232 = 
27 M.L.J. 520. (26 A. 238; 23 W.R. 314; 
29 M. 48; 12 C.L.J. 336; 13 B. 34, Foil.) 
See alto 39 C. 704; 28 M. 560; 12 M 134- 
17 C. 933; 1 A. 688 (P.C.); 19 W.R. 133 
(P.C.). Where the plaintiff, in a suit for 
possession on the basis of a lease, omits to 
include a relief for demolition of the build- 
ing standing on a portion of the property 
and obtains a decree for possession, lie can- 
not afterwards bring a separate suit for 
that purpose. 155 I.C. 268 = 1935 P. 222 
Where the right to recover possession would 
arise only on the sale being set aside the 
plaintiff suing for cancellation of the sale 
need not pray for possession and a fresh suit 
for the lntter relief will not be barred bv 
section 11 or O. 2, R. 2. 57 B. 456 = 35 Born 
L.R. 630 = 1933 B. 398. Purchaser at a 
Court-sale can recover separate lots of pro- 
perty purchased from different sets of defen- 
dants in separate suit. 44 B. 352. A decree 

G C. M.— 99 


in u suit for the specific performance of an 
agreement to lease does not bar a fresh suit 
for possession of the properties. 48 I.C. 188 
— 14 N.L.R, 176. See alto 38 M. 693. A 
' claim for possession can be joined t 0 a claim 
for specific performance of a contract for 
sale of immovable property against the 
vendor but not a claim for possession against 
the usufructuary mortgagee of the vendor 
32 I.C. 237 = (1916) 1 M.W.N. 77. See also 
98 I.C. 160=1927 R. 197. Claim to recover 
part of the property as owner and to pre- 
empt the rest, if maintainable. 49 A. 219 = 
25 A.L.J. 48. Prior suit for possession dis- 
missed for mistake - in description of pro- 
perty is no bar to subsequent, suit for recti- 
fication with proper description 1937 A.W. 
R. 245 = 1937 All. 401; 1937 O.W.N. 252 = 
1937 Oudh 263. Suit under O. 21, R. 63 by 
unsuccessful claimant is not a bar to a 
second suit by him for recovery of property 
from purchaser at Court-auction held subse- 
quent to first suit. lid I.C. 554 = 1928 M. 
840 56 M.L.J. 52. Prior suit for declara- 
tion and possession of certain share — Parti- 
tion by Collector before decree — Fresh suit 
for distribution of decreed share to newly 
foiWd estates. 15 P.L.T. 747 = 1934 p. 
515. Applicability — Former suit, to recover 
movables — Same occasioned by order of 
Magistrate — Later suit to recover possession 
of immovable property— Defendants the same 
in the suits Causes of action different — 

8uit if barred. 31 Bom.L.R. 
V 23 ” 122 ? B - 46 °- He c also 1938 Lah. 492. 
Applicability- Prior suit to recover one item 
of property in the adverse enjoyment of one 
member Subsequent suit for remaining pro- 
perty on the basis of tenancy-in-common — 
Bar 113 I.C. 785=1929 O. 1. Earlier suit 
based on a conveyance for difference of the 

are , a °* l Qn( l mentioned in conveyance 
and actual area is no bar under O. 2 R 2 

to a second suit for a different land on an 
agreement to convey. 1929 R *>85 

Rent, suit for,— See 15 C. 145 (P.B.). 

M - 236; 8 C. 791 ; 12 C. 50; 5 M. 
H.C.R 419; 5 C. 24; 27 M. 116; 16 M.L.J. 
- 4 . a prior suit for account of rents bars a 
subsequent suit for rent duo prior to the date 

fil S5 IMS* 4(5 B - 229 = 23 B.L.R. 1086; 

74 -.J^ 27 M. 791; 1937 A. W.R. 867 
-193/ R.D. 394; 189 I.C. 204. Where rent 
>9 m arrears for several months the landlord 
cannot maintain separate suits for the 
several instalments but should institute a 
sing e suit, the cause of action being the 
same The fact that payment i s pleaded in 
one of the suits does not render the separate 
maintainable. Whore separate suits 
nr e erroneously instituted the effect is that 
the moment one of the two suits is decreed 

8uit mufit fail - 14r > I.C. 351=37 C. 

-N. 7.30 — 1933 C. 821. The non-inclus’on 
a claim for rent in the previous suit for 
possession is not a bar to a subsequent suit 
for rent. 35 A. 512; 101 I.C. 816 (2); 25 L. 
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3 . ( 1 ) Save as otherwise provided, a plaintiff may unite in the same suit 

several causes of action against the same defendant, or 
Joinder of causes of action. the same defendants jointly ; and any plaintiffs having 

causes of action in which they are jointly interested 
against the same defendant or the same defendants jointly may unite such causes 
of action in the same suit. 

( 2 ) Where causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate subject- 
matters at the date of instituting the suit. 


NOTES. 

\Y. 11 = 100 l.C. 40 = 1 0-7 M. 27.4. See oho 
11*47 Sind 300. A suit to recover arrears of 
rent is* not barred by reason of ail earlier 
suit for ejectment. 03 L.C. 078. The re 
lnt onsltip of owner and trespasser and that 
of mortgagor and mortgagee are different 
and the dismissal of a suit for ejeetment 
is no bar to a suit to enforce a right to 
redeem as mortgagor. 03 l.C. 084. Suit for 
rent — Second suit, for possession and future 
mesne profits — Suit for mesne profits for 
th t . period between the two suits not barred. 
P7 l.C 389=1920 M. 1013 = 51 M.L.J. 252. 
(3S M. 829. Foil.). Set also < 1939) 2 M.L. 
.1. 320= 11*311 M. 724. 

Skt OFF IM.Ka of. set up in previous suit 
and not pressed may be raised again in a 
subsequent suit. O. 2. R. 2 is no bar. 1037 

0. W.N. 831 = 1037 Oudh 304. 

Hl'KOFIC PERFORM ANCF., SUIT FOIE. — St t 158 

1. C 1110=18 N.L.tl. 70. Suit for specific 
performance of lontraet of sale does not bm 
subsequent suit for possession. 178 l.C. 157 
= 1038 Rang. 200. Set also 43 Hum. L.R. 203. 

Succession Ckiitificatf.. — The executors 
under a will declined to pay a legacy to the 
legal representatives of the legatee, except 
on production of a succession certificate, but 
agreed to pay interest thereon. Legal re- 
presentatives, after first suing for interest 
alone, subsequently sued for the amount of 
I he legacy after getting succession certifi- 
cate. IJcUI. R. 2 was no bar to the second 
suit. 132 l.C. 100=1031 M. 313. (51 A. 4.30 

( F.C.), Rcl. on; 8 C. 422; 21 B. 207; 48 M. 
703; 18 M. 400; 1022 P.C. 23, Ref.) 

Restitution. — Previous application for 

restitution of a sum of money recovered in 
execution does not bar a subsequent appli 
cation for interest due on the said sum. 40 
M 780. The bar which the Code provides 
in O. 2, R. 2 and section 11. Expl. 4 in regard 
to suits does not apply to the ease of an 
application for restitution under section 144. 
Therefore an application by the judgment - 
•lebtor for restitution of the principal amount 
under section 144 does not bar a second ap- 
plication by him to recover interest for the 
ni»rio<1 Muring which Hie clecrCO-hohler nnu 
the use of the money. 153 l.C. 572=193;) 

A. 195. , . 

Waoeb. — A suit for damages for wrongful 
dismissal bars a subsequent suit for wages. 

ft C.E.R. 91. . 

Way, Riorrr or. — The fact that a right of 
way was not claimed in a previous title suit 
does not bar a subsequent suit for declara- 
tion of a right of way. 57 l.C. 852. 


I$i ki>en of Proof. — Plaintiff sued on a run- 
ning account for a particular period and 
obtained it decree. Subsequently he brought 
a suit on ;in account for it ppor period 
alleging that the accounts in the two suits 
were separate. IJtld, that it was for the 
defendant to prove that the cause of action 
in both tho suits wits the same, in order that 
second suit may lie barred under K. 2. 193."* 
A. 852. 


Court-fee. — Dismissal of suit — Rejection 
i.f plaint after refusal of permission to with- 
draw — Failure to give proper valuation and 
to pay deficit Court -fee — Subsequent suit on 
the same cause of action — If barrnd, 4ft C. 
W .X. 139ft. Set also 1935 C. 704. 

0. 2. R. 2. O. 9. R. 9 and O. 23. R. 1.— On 
:in application by the plaintiff, an nmomln:e»t 
of plaint by addition of a relief for posses- 
sion of the su't property was allowed and In* 
was directed to give the value of the property 
to put in the deficit Court-fee in view of the 
relief claimed. On his failure to comply 
with the order, the Court dismissed his suit in 
default, on refusing permission to withdraw 
tinder O. 23, R. 1, C. I\ Code. Held, that tin- 
proper order in the circumstances would not 
l»i* a dib missal of the suit, but the rejection 
of the plaint under O. 7. R. 11, C. P Code. 
lltltl also, that the effect of the order of 
dismissal would be the same if the Court had 
passed the order in correct form, namely, a“ 
order rejecting a plaint. A fresh suit "a-* 
therefore not barred either by O. 9, R. • 
(). 23 R. I or O. 2. R. 2, C. P. Code. 193.) < . 
7G4. See also 40 C.W.N. 138ft. 

O. 2. R. 3: Meanim; of terms.- I *" 

expression “cause of action” means causes 
of action which are distinct upon the fact or 
facts as stated in the plaint itself, or m 
proved at the hearing. Facts nlleged l>y '• 
fendant need not be considered. 

925; ft A. lftft. Sec <*l#o 5 A. 103 (F.B.). T 
policy of the rule is to avoid needless ; « 
pense where it can be done without mju. - 
tonnv one. 103 l.C. 811 ((1910)2 K*B. 102 . 
1921 IC.B. 1. Bel. on]. T|.e words join-Iy 
interested” do not moan jointly 
u nmttor of affection, but jointly in ^ 
ng to the subject-matter of the su 

sr 4rr*4°2), «*■ 

3 .0 3 

tiff to unite in the aanie n( ] nn t and to 

of action against the “ n, * 0 jj ggnrv 75 LC. 

439-5 “rt r L f T. tr «‘ nnd!TE 3« 

1 ? jota in tho ,« nit -ovo.nl 
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Only certain claims to be 4- No cause of action shall, unless with the 

joined for recovery of im- leave of the Court, be joined with a suit for the recovery 
movable property. of immovable property, except- recovery 

{a) claims for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof; p F y 

„ . [h) C , la ', mS f ° r , da ™?f es for breach of any contract under which the property 

or any part thereof is held ; and * ^ 

(c) claims in which the relief sought is based on the same cause of action • 
Provided that nothing in this rule shall be deemed to prevent any nartv 

mor^aged* property UrC ” redem P tion from aski "g *o be put into possession" of the 
5- No claim by or against an executor, administrator or heir, as such, shall 


NOTES. 

action against several defendants unless they 
are all jointly interested in each separate 
cause of action. 52 I.C. 927 = 12 Bur.L.T. 100. 
aScc also 55 C. 104. A plaint presented bv two 
or more plaintiffs claiming different reliefs 
against the defendant is not improperly 
1 rained nor is it bail for misjoinder of 
causes of actiou. 2(5 M.L.J. 343. See also 
U0 I.C. 317 = 1932 R. 132. O. 2, R. 3 is 
not controlled by S». 3 and 4, Limitation 
Act. (1941) 2 M.L.J. 244. 

Ai’I UCation. — T lie rule docs not apply to 
suits for rent under the N.-W.P. Rent *Act. 

A. IS. A good test to see whether two 
suits tiled separately ought to have been filed 
together is to aeg if they could have been 
tiled as one without a misjoinder of defen- 
dants. 1 R. (182=1924 R. 1(51. The cause of 
action for a personal decree upon the pio- 
in sBory note is incompatible with, and could 
not be joined to, a enuse of action upon the 
mortgage; for the relief sought in respect of 
tlio chum based on n promissory note is a 
Phonal decree against the ' promisors, 
whereas tlje decree in p mortgage suit does 
no; impose any porsonal obligation upon the 
mortgagor to pay the mortgage debt 158 1 
C. 828 = 1935 R. 315. * 

Kkqpisitks.— J oint interest in the main 
1 1 ucs t ion raised in the litigation is a condition 
precedent to the joinder of several causes of 
action against several defendants. 6 A. 10(5 
(la. ms against different estates cannot be 
joined in one suit merely because all such 
estates are represented by the same person 
unless they nr e bused on the same instru 
meat affecting plaintiff’s rights against all 
the estates. o0 I.C. 528=11 Bur I. T 299 
Though the plaintiffs satisfied two different 
claims against themselves and the defen- 
dant separately, on two different occasions, 
the causes of action, whico were different 
could be joined in one suit for contribu- 
tion. 51 I.C 82(1. A single suit lies 
against several alienees to whom differ- 
ent portions of nn estate are alienated, 
although defendants set up different titles 
to the various portions held by them 20 
A. 2(17. See also 1901 A.W.N. 115; 29 C 
871. But 7 B. 290. Where a memh^ 
of a joint Hindu family sues to set aside 
the alienations made by the karta of the 
family ranging over a number of years and 


all the alienees are made defendants, the 
various sets of defendants have a commu- 
n<ty of interest in the sense that they all 
deme their title from one and the same per- 
son (i.c.) the karta, and the cause of action 
against them is the same ns it would have 
been against the karta, if ho were alive, and 
hence the suit is not bad for misjoinder of 
causes of action. 1941 A. 209 = 1. LR (Bun 
All. 370 = 1941 OWN ^ 7 rt ' ■ Z ' 

S „ ;T, f am !? r 8ettin S n8ide “ number 
se„- r , T’ fhe l,est <!0ur8 “ is to order 
1 l, ! tr ! a,a . ,n I e «Poct of each alienation. 

, • 7o. A suit for both enhaucement and 
.irn.us ot rent at nn enhanced rate is main- 
tan, able. C.W.N. 88. A suit against 

several persons to whom assets have "been 
wrongfully distributed in execution is valid 
-■ J oK A mortgagor suing for redemn- 
X •; with possession ran j 0 h, 

v . 11 ,l ">' <*»m o claim for rent paid bv 

aI'i) r'o'fn m " rt 5 ! r < " 3 "«'• ,8fl I.C. 109= 

' ' af - Suit on mortgage bv 

.f".,. mortgage Prayer for menage 

! ssinn^N ■ f,,r nguirSt 

b S TT 5 nnsjonidor. Sc, 22 Pnt.L.T. 

• V suit on several mortgage execut- 

f Lri° f ,Uint * ff various items 

t 2 £c. c ysriin s 5 8 . see 35 R 

nJ5Z-u : r~ See 43 Bom - L - R - 293. The 

eor^ 

j£-=T «£ 

excenterl i,,'. ?' ol,aract ® r . «cept ns 

10 r nn V, r X h \ 5 M - '«>■ Sec aU„ 

MI f inr ; }} S- 202 ’ 1925 P- 17 

M.L.J. 135 , ol B. 800 = 29 Bom L H 937 

mortgaiS! gee W,, J P urchases part of the 

decree ^s en/H° P i‘ r V m exe '‘ ution of his 

separate nn! * 3 - ,n a Suit for P artitio n and 
E atc , Possession of his share, to 

inff that° r r“ li,io " of accounts regard- 

seLnn , jf"?* fro "‘ those in pos- 
Sfss.on. 159 r.C. 403 = 1935 Pesh 1(51. 

new cl. (r) has been inserted in order 

makelt den° tW b i Hty ° f mistak< ‘ nn,] tf> 

in seekimr ♦ P tbftt there ia nothing irregular 

and Zn m r ° nOVPr in on ‘- immovable 

L the u b P P :° P u rtV if the of action 

'« the same m both. 19 I.C. 981=4 P.R 1914 
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be joined with claims by or against him personally 
Claims by or against exc- unless the last-mentioned claims are alleged to arise 
cutor, administrator or heir. with reference to the estate in respect of which the 

... plaintiff or defendant sues, or is sued as executor 

administrator or heir, or are such as he was entitled to, or liable for, jointly with 
the deceased person whom he represents. 7 

6. Where it appears to the Court that any causes of action joined in one 

Power of Court to order cannot c °nvcniently tried or disposed of together, 

separate trials. die Court may order separate trials or make such other 

order as may be expedient. 

7. All objections on the ground of misjoinder of causes of action shall be 

taken at the earliest possible opportunity and, in all 
Objections as to misjoinder, cases where issues are settled, at or before such scttle- 

ment, unless the ground ol objection has subsequently 
arisen, and any such objection not so taken shall be deemed to have been waived. 


NOTES. 

Where in a suit for possession of immova- 
ble property and for mesne profits different 
claims have been made in consequence of 
separate orders having been passed in respect 
of different parcels of the same property but 
all these claims are based on the same cause 
of action, namely, the assertion of the ad- 
verse title by the defendant :ill these claims 
fall within the purview of cl. (c), It. 4, and 
the suit is therefore clearly a suit which is 
permissible under It. 4 without leave of the 
Court. 150 I.C. 702 = 1035 S. 120. 

Appeal. — N o appeal lies from an order 
rejecting an application for leave. .3 A. 101. 

O. 2. R. 5: Scope ok. — Th<» ease contem- 
plated by It. 5 is one where the causes of 
action joined in the same suit are essentially 
different. .30 I.C. 20. Tt is contrary to tin* 
principle of It. 5 to attach money in the 
hands of an executor, administrator or heir 
as such, in execution of si decree against him 
personally, though the executor is a legatee 
an<k the money in his hands is due to him 
personally as legatee. .38 I.C 50.3 = 0 Bur.L. 
T. 226. 

Meanino OF terms. — The word “estate" 
means not only the “estate” rightly and pro- 
perly held by executors but also the "estate" 
in its physical sense. 41 I.C. 615=21 C.W. 
N. 939. The words "arises with reference 
to" arc very general, and cover a case where 
the plaintiff’s personal claim can only be 
determined after calculating the amount due 
to him as administrator. 43 M.L.J. 218= 
1922 M. 436. A suit by a Hindu widow 
against the surviving coparceners of her 
deceased husband to recover stridhanam il- 
legally detained by them and to enforce her 
right to maintenance is not bad for mis- 
joinder. 38 B. 120. Where promissory 
notes arc passed in the name of a Hindu, 
his son cannot after his death institute a 
suit to recover the amounts due thereunder, 
basing him claim on being the sole surviv- 
ing coparcener of an undivided family or in 
the alternative on his being the sole heir 
and legal representative of his deceased 
father. The two claims cannot be joined 


together under the terms of R. 5, and it 
makes no difference that the second claim is 
in the alternative to the first. 59 B. 573= 
37 Bom.L.R. 405=1935 B. 343. A suit by 
the assignee of a Mahomcdan widow, for 
the recovery of part of the assignor’s dower 
and of part of the estate of the assignor’s 
late husband, docs not contravene the pro- 
visions of the rule. 18 A. 256. On this 
rule, see also 31 B. 105. A claim against 
an executor as such can be joined with a 
claim against him personally when both the 
claims arise in reference to the same estate. 
41 I.C. 615=21 C.W.N. 939. In an admini- 
stration suit there can be an enquiry as to 
accounts of a partnership in which the decea- 
sed was a partner and of question of mis- 
joinder of causes of action under O. 2, 
Rr. 4, 5 and 7. 51 B. 800=29 Bom.L.R. 
937=1927 B. 470. 

O. 2, R. 6. — On this rule, see 8 M. 75; 
1938 Rang.L. R. 397; 8 B. 616. As to the 
scope of the rule, see 27 M. 80. As to 
what course the Judge ought to pursue 
where there has been a misjoinder of causes 
of action, see 8 W.R. 15; 9 Bom.L.R. 241; 
113 I.C. 86S=1928 M. 764. An objection 
as to misjoinder cannot be taken for first 
time in second appeal. 5 Bom.L.R. 185. 
As to waiver of objection, see 49 C. 37. 
The joinder of causes of action anti parties 
is not invariably fatal to the suit. No doubt 
the misjoinder of claims and parties is to 
be discouraged when it is calculated to de- 
feat the ends of justice; but such joinder 
would be unexceptionable unless it is apparent 
that the defence will be embarrassed by con- 
fusing different issues and proofs in the same 
litigation. Where a mortgagee files a suit 
against the mortgagors and also against 
others who had damaged and thereby ren- 
dered the mortgage security insufficient, the 
suit cannot be said to be bad fo r m ul t if a r V 5 us ' 
ness. 1939 N.L.J. 338= A.I.R. 1939 Nag. 
256=1. L.R. ( 1939 ) Nag. 63. It is not the 
intention of the legislature, and where the 
Court proceeds under 0 2, R. 6, the plaintiff 
should be required to file separate plaints. 
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LOC. AM. — [Lahore]. Add 

“8. (i) Where an objection duly taken has been allowed by the Court, the plaintiff shall 

be permitted to select the cause of action with which he will proceed and shall, within a time to be 
fixed by the Court, amend the plaint by striking out the remaining causes of action. 

(2) When the plaintiff has selected the cause of action with which he will proceed, the Court 
shall pass an order giving him time within which to submit amended plaints for the remaining causes 
of action and for making up the court-fees that may be necessary. Should the plaintiff not comply 
with the Court’s order the Court shall proceed as provided in R. 18 ofO. 6 and as required by the 
provisions of the Court-Fees Act.” 

ORDER III. 


Recognized Agents and Pleaders. 

i . Any appearance, application or act in or to any Court, required or authoriz- 
ed by law to be made or done by a party in such Court, 
Appearances, etc., may be may except where otherwise expressly provided by 

or by pleader. any law * or the time being in force, be made or done 

by the party in person, or by his recognized agent, or 
by a pleader ^appearing, applying, acting, as the case may be,] on his behalf : 

LEO. REP. 

* Substituted by Act XXII of 1936. 


NOTES. 

The proper order to pass in such a case is 
that the plaintiffs should be given an oppor- 
tunity so to amend his plaint that the allega- 
tions against each set of defendants in res- 
pect of the various alienations shall be sepa- 
rately set out in order that separate issues 
may be framed in respect of each transaction, 
thus enabling the Court to try the suit in 
sections, each section forming part of the 
same proceeding and when this has been 
done, the Court will proceed with the trial 
of the suit. 1941 O.W.N. 457=1. L.R. 

( 1941 ) All. 370=1941 A. 209. Court can- 
not select one claim on which to proceed 
when plaintiff insists on pressing all. 2 
Beng.L.R. at 343. Suit in ejectment of two 
holdings of different classes — Discretion of 
Court to order separate trials. 7 L.R. 139 
(Rev.). See also 1937 A.L.j. 1139. 

Trust. — Suit for removal of trustee and 
for possession of trust property wrongfully 
alienated— Alienees also made defendants — 
Separate suits if to be instituted. 112 I.C. 
649=1928 C. 514. 

O. 2, R. 7. — The principle of the excep- 
tion to the rule against multifariousness 
recognised before 1908 and now embodied 
in the rule is that where a party has, with- 
out objection, gone to trial on issues on the 
merits, he will not be allowed to plead after 
failing on the merits that his was a para- 
mount title and one that ought not to have 
been adjudicated in the mortgage suit. 10 
P. 234c=1931 P. 64. See also 33 Bom.L 
R. 603; 13 Bom. L.R. 56 (P.C.); 18 Bom. 
L.R. 763. Issue unnecessary or inappropriate 
—Raising of, by consent of both parties — 
Striking of issue subsequently at instance of 

one party without consent of the other 

Power of Court— Mortgage suit— Paramount 
title— Issue as to. 113 I.C. 865=1928 M. 
764. 

O. 3. R. 1. — This rule contemplates 

appearance not as a man but as a party with 


the intention of acting as a party in the suit. 
1926 M. 971=97 I.C. 517=51 M.L.J. 290. 
The language of this rule means no more 
than that a recognised agent can appear, make 
applications and take such steps as may be 
necessary in the course of the litigation for 
the purpose of the case of the principal being 
properly laid before the Court. It cannot 
justify his being allowed to argue and plead. 

161 I.C. 538=1936 O.W.N. 351 = 1936 O. 

261 . 1 he words "except where otherwise 

expressly provided by any law for the time 
being in force” in O. 3, R. 1 do not mean 
other parts of the Code but refer to laws 
other than the Code. 193 I.C. 707. It is 
intended primarily for the moffusil Court. 
It docs not authorise an attorney of the 
High Court to file an appearance for a limit- 
ed purpose only in an ordinary case under 
the civil jurisdiction of the High Court. 
36 Bom. L.R. 987=1934 B. 450. An advocate 
can act on behalf of his client and per- 
form all the duties of a pleader. 4 P. 766; 

9 A. 617. One pleader can appoint another 
to hold his brief. 9 A. 613; but 
the legality of this practice was doubted in 
20 B. 293. Pleaders can perform certain 
ministerial duties through their clerks 15 
C. 638. See also 101 I.C. 205=1927 L. 428 
(accepting notice on behalf of client). 

1 leader appointed by recognized agent of 
party is duly appointed pleader. 44 M'. 736 
=48 LA. 584=41 M.L.J. 645=26 C.W.N. 
37 £/P-C.); 25 I.C. 136=7 Bur.L.T. 199. 

0 3. R 1 and O . 41, R. 1— O. 3, R. 1 
contains a general provision relating to pro- 
cedure in Courts and is as much applicable 
to the presentation of suits as to that of 
appeals and applications for execution. 

O. 41, R. 1 is in fact a combination of the 
provisions of S. 26 and O. 3, r. 1. The 
presentation of every document in Court 
must therefore be governed by O. 3, R. 1. 
The presentation of a plaint, memorandum 
of appeal, or an application to the munsa- 
nm of a Court is undoubtedly an ‘act in 
any Court’ so that it is imperative that pre- 
sentation should be made by the party in 
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Recognised agents. 


NOTES. 

person or by his recognized agent or by 
pleader. 1 hough the presentation of a plaint 
by a person not duly authorized is an ir- 
regularity curable at the discretion of 
Court, when no attempt has been made to 
get it cured in the trial Court, it is too late 
to get it cured in appeal. AIR 1041 O 
169=1940 O.W.N. 1253. 

Presentation of plaint.— As there is no 
specific rule either requiring or expressly 
authorising the plaintiff to present the plaint 
in person, it is doubtful whether O 3 R i 
would apply to such a case. If it does not 
apply the presentation by a person orally 
authorized to do so would be valid 134 I 

B 6 ^ 1931 A LJ * 777=1931 A/ 507 

Powers of Pleader. — A pleader duly ap- 
pointed to act for a party can make any 
application including an application for a 
reference to arbitration. 34 I.C 84=i— 0 S 
L.R. 183 (14 B. 455, Dis.). A pleader who 
appears on behalf of a duly empowered 
pleader, has no power, in the absence of 
specific authorization, to join in a reference 
to arbitration. 136 I.C. 712=1932 L. 373. 
A recognised agent as such has no right of 
audience 28 I.C. 838=19 C.W.N. 64. An 

agent with a power of attorney to appear and 
conduct judicial proceedings has no right 
of audience in Court. Nor is he entitled 
to notice if his principal wants to appear and 
conduct the proceedings himself in person or 
appoints an advocate to appear for him. Such 
a power of attorney agent cannot carry on 
business as a solicitor or attorney, drafting, 
engrossing and filing plaint, Judge’s sum- 
mons, affidavits and generally issuing legal 
process and charge fees to the principal. 

,2=A I R - 1937 Mad . 
937= (1937) 2 M.L.J. 552 (F.B.). There 
is no law which requires the vakalat to be 
dated. 26 M. 197 (199). Power not signed 
by party or Ins agent— Subsequent signing 
cures defect. 55 I.C. 990. See also 22 A. 
•’5* 40 A. 147; 36 A. 46. Where a vakalat- 
nama bore thq signature of the vakil present- 
ing it, but his name did not appear in the 
body the power is not valid. 102 I.C. 255. 
Sec also 1937 R.D. 5. But a petition of 
appeal presented without a vakalatnama has 
not been legally presented at all. 55 I.C. 
^ ; 3LP°* m .A- R ‘ 538=95 I.C. 266. See 
l 93 ? 4 40 P.L.R. 255= 

1V38 Lah. 698. Objection as to the validity 
o power of attorney cannot be raised for the 

irrlLVuv a . ppcal ; 69 I.C. 365. Technical 
irregularities in vakalatnama, effect of. See 


102 I.C. 476=1927 L. 552; 1937 R.D. 5. 
A person alleged to be a lunatic may appear 

*! tbcr b y vakl1 or ,n person. 7 C. 242. 
Where the power of attorney in favour of 
the director of a company authorised him 

to appear for and on behalf of the com- 
pany, to conduct and represent the company 

u-u procce dings > n the application in the 
High Court and for the proper prosecution 
of the proceedings to do all acts as he mav 
deem necessary," held, that the director had 
no right of audience in Court. The power 
only authorised him to appear and not to 
09 C.W.N. 64, Foil.) 61 C. 324 
•=151 I.C. 753 ( 1)=1934 C. 563. When 
an appeal is dismissed for default a fresh 
vakalat is not needed to enable the vakil to 
have the appeal re-heard. 15 A. 55. Omis- 
sion or failure to obtain leave before hand 
for signing and verifying plaint as plaintiff’s 
agent is only an irregularity. 1925 M. 660= 
48 M.L.J. 721. Pleader has no power to 
bind his client by the oath of the opposite 
party. .34 C.W.N. 310=1930 C. 463. On 
this section, see also 65 M.L.J. 734=1933 
M. 821. 

O. 3. Rr. 1 and 4. — The presentation of a 
plaint by a pleader who is not authorised in 
writing is not a valid presentation in law. 

A vakalatnama accepted by the pleader but 
not signed by the plaintiff is not a proper 
authority. The omission by the Amending 
Act of 1926 of the words “duly appointed 
to act" in R. 1 docs not make oral authorisa- 
tion sufficient. The effect of O. 3, R. 4 
read with rule is to make a written authority 
filed in Court the one and only manner in 
which the authority of a pleader can be 
brought to the notice of the Court. 39 C. 
W.N. 534=62 C.J..J. 277. 

O. 3. R. 2: Recognized agents. — A politi- 
cal agent appointed as the agent of the estate 
of a minor chief is not a recognized agent. 

11 B. 53. A qumasta of a firmccascs to be 

recognized agent when the business ceases. 

5 Bcng.L.R. App. 11. But if engaged in 
collecting the assets of the firm, he is a 
recognised agent. 9 Bom.H.C.R. 427. 
Person looking after Zamindari property of 
a judgment-debtor is not his 
agent. 132 I.C. 808=1931 A.L.J. 404=1931 
A. 449. O. 3, R. 2 is applicable to proceed- 
ings under the Madras Estates Land Act. 

A person who is looking after a # factory on 
behalf of his master and is doing general 
business for him in the off-season cannot 
regarded as a recognised agent of his ma . 
for the purpose of presenting an a pp, '<* t, °" 
on behalf of that another under S. 131 
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(b) persons carrying on trade or business for and in the names of parties 
not resident within the local limits of the jurisdiction of the Court within which 
limits the appearance, application or act is made or done, in matters connected 
with such trade or business only, where no other agent is expressly authorised to 
make and do such appearances, applications and acts. 

LOC. AM. — [Bombay]. O. 3, R. 2 ( a ) 

rh “£? 0nS !l? ,din . g °. n ° f such parties either («) a general power of attorney, or (,7) in 

ind' , f procccd,ngs m °? c Hl .S h Cou «;t Of Bombay an Attorney of such High Court or an Advocate 
and in the case of proceedings in any district, any such Attorney or any Advocate, or a Pleader to 
vvhom a sanad for that district has been issued, holding the requisite special powcr-of-attorncy from 
P *™“ resid ^‘ v ^ r,th,n ,hc local hunts of the jurisdiction of the Court within which limits the 

aD^r CC ’ app, ‘ cat, . on or act 1S madc or done, authorizing them or him to make and do such 
appearances, applications and acts on behalf of such parties.” 


NOTES. 

the Madras Estates Land Act to set aside 
a sale of a holding for arrears of rent. 
Such a person cannot be held to be a person 
"carrying on business” under R. 2, in res- 
pect of the management of the land of his 
master, so as to entitle him to apply on 
behalf of his master under S. 131 of the 
Estates Land Act. An application to set 
aside the sale presented by such a person 
is not validly presented. 1937 M. 293=44 
L.W. 567=71 M.L.J . 607. 

Power of attornf.y — Construction — 

Authority to file appeal.— A n appeal is a 
Proceeding in a suit and the prosecution of a 
suit includes the prosecution of all the pro- 
ceedings till a final decree is passed. Where 
a power of attorney authorises the agent to 
^ ^ ", it confers an authority 

J 11 ™ to 5 ,e an appeal. 36 P.L.R. 135= 

<\ 3 C L \*? 3 inU r~ S Z e ° lSV 151 IX - 753 = 
Vc C C ; 563 ; 145 r -C. 760; 146 

i.y. JOJ Hut where a vakalattiama con- 
tains a clause to the effect that fresh power 
would be necessary to enable the Coun- 
sel to act in an appellate Court, the 
pleader is appointed only for the purpose 
of performing acts, necessary for proceed- 
ings in the first Court and it docs not 
authorize the pleader to file an appeal . 145 

] < \ , 760 ~ 29 N-L.R. 295=1933 N. 219 \ 
Nikolai filed by a pleader engaged b y ‘ an 
applicant for leave to sue as a pauper under 
<J. 33 is not a vakaJat merely for the peti- 
tion, but becomes a vakalat for the purposes 
of the suit also, when the petition becomes 
converted into a suit by operation of law. 
\° fresh vakalat ,s necessary to conduct 
he suit, unless the original vakalat is dis- 
tinctly confined to the pauper application 
« Jonc . 1 52 I-C- 132=1934 M. 690=67 M. 

I. .J . M4. Each of two vakalatnamas in 
the usual form were on two snects of paper, 
attached together, the typewritten portion of 
the authorisation continuing from the first 
page oa to the second. On the first page, 
appeared the signatures of three petitioners 
and the second page bore tiie signature of 
the fourth. It was beyond question that the 
first three who had signed on the first page 
had never seen the second page; the fourth 
petitioner who had signed the second page 
had never seen the first page, but in bofh 
cases it was equally clear that the device 


was adopted to save time, that all of them 
knew what the other sheet was and the 
purport of what they were signing. Held, 
that the vakalatfuima was the act of all the 
four of them and perfectly in order. 149 
IX - 596=1 5 Paj-L-T. 233=1934 P. 290. 

\ 1 d, /iA . ~ 7he agent contemplated 

py. cl- \°) if one who has an initiative and 
independent discretion. 4 B. 416. See also 
16 A 241 (F.B.); 28 A. 135; 14 M.L.J. 
223. A powcr-of-attorncy authorising an agent 
to do all acts relating to the execution of 
t ic decree in favour of the principal is a 
general power-of-attorney and the agent under 
the power can act. 38 M. 134=24 M I I 

'«’• «» L. 7». See jlso 33 I.C tti= 18 
w.l. 3/2. Where the vakalat executed by 
the agent within the period of limitation 
without the knowledge or approval of the 
principal has, however, been subsequently 
ratified by the principal, it is in order even 
though the ratification was made beyond the 
period of Jim.tation 149 I.C. 596=15 Pat. 

-.1 . 233 1934 P. 290 (2) . Where a power- 
ot-attorney docs not confer the power to con- 
css judgment, a pleader appointed by the 
power-of-attorney agent has no such power 
either. 102 I.C. 470=1927 O. 222. Under 
Bombay High Court rules a person holding 
o£ ( ! W tT ^tomey can act. 72 I.C. 

iw^r 19 ^ 3 41 See also 41 B - 40=18 

L : K ‘ 821 • A recognized agent cannot 

prosecute or defend a suit in h.s own name. 

4 ; a' L , R ' c ? pp - 11 : 12 3 • 68 : 15 W.R. 
^3. As to filing suit and signing plaint by 

recognised agent see 101 I.C. 698=1927 A'. 
B 4 367 38 I,C ‘ 797=34 Rom.L.R. 628=1932 

"Carrying on business"— Meaning of.— 
lhe expression "carrying on business” in R. 2 
(?) must be interpreted in a restricted sense, 
as relating to commercial business as in 
section 20. The appearance, application or 
made or done must relate to matters con- 

— t * 1 5 J trade or business only. 44 
; * 07 “7 1 M.L.J. 607. The management 

of an estate is "business” and the service of 
summons on the Karinda who carries on the 
management of the estate under the instruc- 
tions of the proprietor is mflicient. But he 
cannot be regarded as an agent authorised by 
himself to file objections to a Commissioner’s 
report. 12 L.L.T. 13. 

Bombay Amendment— T he word “persons” 
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[0. 3, R. 3 

Service ol process on re- , ?* J I ) Proccs f jes served on the recognized agent of 

cognized agent. a P art Y shall be as effectual as if the same had been served 

M T1 , . . on the party in person, unless the Court otherwise directs 

tn T r p i° v^ions lor the service of process on a party to a suit shall apply 

to the service ol process on his recognised agent. PP ^ 

1[ 4* (!) No pleader shall act for any person in any Court, unless he has been 

Appointment of pleader. appointed for the purpose by such person by a document 
, . ,n wnt,n g signed by such person or by his recognized 

Unmake su y ch S °a™poimmen P , CrSOn ^ aU ' h ° riZCd by OT Under 3 P—r-of-attorney 

( 2 ) Every such appointment shall be filed in Court and shall be deemed 
to be in force until determined with the leave of the Court by a writing signed by 
the client or the pleader, as the case may be, and filed in Court, or untd the diem 

the che P nU der ^ °‘ UnU aH P rocced,n g s in suit are ended so far as regards 


LEG. REF. 

vv7i h,s /V£. was substituted by S. 2 of Act 
A All of 1926. 

NOTES. 

in the first part of O. 3, R. 2 (a) Bombay 
Amendment is comprehensive and docs not 
• an attorney of the High Court. What 

is meant under the second part is that an 
attorney of the High Court can also appear 
under a special power of attorney. A person 
who is not an attorney ran only act under 
general power of attorney. 7 he words 
"requisite power of attorney” do not mean 
that only a special power ot attorney is 
required, but they mean that special po- 
wer of attorney must be a proper one. An 
attorney of the High Court can therefore 
art both under a general and a special power 
of attorney, hut a person who is not an attor- 
ney can only act under a special power 

(1939) Bom. 295=184 I C. 6?.S 
Bom . 347 . 

O. 3. R. 3 (1).— See R. 5. 

O. 3, R. 4: Scope of. — Rule only provides 
in what manner and till what time a pleader 
should he appointed. 48 M. 676=49 M L 
J. 366=1925 M. 1201. O. 3, R. 4 docs not 
lay down an absolute rule, hut is subject to 
the rules of the High Court regulating 

SI?5 C S ,re ; 59 C - 370=35 C.W.N. 1100= 

1932 C. 1. See also 1935 Pesh. 2. An 
advocate unlike a pleader can Dc verbally 
appointed to act on behalf of his client. 4 P 

c ■ ,79: 94 1 c. *»i 

— 19 ^ -» P ~ 246 — 5 P * 255. Sec also 1935 
Pesh. 2. To act for a client in Court is to 
take on his behalf in the Court, or in the 
offices of the Court, the necessary steps that 
must be taken in the course of the litigation 
in order that his case may he properly laid 
the Court. But there is nothing in 
j ■ * E. 4, which prohibits a pleader from 

delegating some of his functions, and the 
Code plainly, contemplates that certain func- 
tions of a ministerial nature may be delegat- 
ed. 1939 Rang. L. R. 108=A.I.R. 1939 

aYSJ; , S . ee ? Uo 1941 Pe3 h. 1; 17 Lah. 
610=1936 Lah. 500. An advocate acts when 
e tiles a memorandum of appeal or cross- 


objections or any other dcument in a case 
other than a memorandum oi appearance 

™l e , r < \ 3, R - 4 (5). 4 R. 249=98 I.C. 
to 1926 R. 215. An unqualified person can- 
not practice under cover of special powers of 
attorney from the parties. 25 I.C. 163=7 
Bur.L.T. 206. Power of guardian ad litem 
to appoint for minor party. 6 L.W. 272. 

I he next friend of an infant plaintiff can 
change his attorney so long as lie continues to 
art in the capacity. 28 C. 264. The ac- 
ceptance of a power of attorney must be in 
writing. 84 I.C. 518=1923 L. 402. Accept- 
ance of vakalatnama need not be in writing. 
43 C. 8X4=20 C.W.N. 287; 61 C.L.J. 193 
=62 C. 642. See also 91 I.C. 30=6 L. 
461 — 1926 L. 32. But see contra 20 C.W. 
N. 283. A pleader did not accept the vaka- 
latnama in writing, hut his raine appeared 
in it and was allowed to appear and conduct 
the case. Held, there was an acceptance of 
the vakalatnama by him, and that he had all 
the powers which arc mentioned in the vaka- 
latnama. 61 C.L.J. 193=39 C.W.N. 938= 
62 C. 642. See also 153 I.C. 937=1935 
Pesh. 2; 1937 A.W.R. 80; 1937 R.D. 5. 
An application for execution of a decree duly 
signed and verified by the decree-holder was 
filed in Court and acted on by ihc Court. The 
pleader had not, however, filed a vakalatnama 
along with the petition and on the omission 
being noticed he filed a ■ ’akalattMma duly 
stamped, hut without having been accepted bv 
him. Later the omission was made good, 
the pleader signing his acceptance in the back 
of the vakalatnama with the permission of 
the Court. Held, that the application was 
in order and was duly filed on the date it was 
presented to the Court, and that there was 
nothing wrong about it. 63 C. 733=40 C.W. 

N. 730. The acceptance must be unconditional. 

14 W.R. 7. The writing need not be dated. 

26 M. 197 (199). Where a pleader s name 
appears in a vakalat, it can be * C ^£P ,C .4 cv ™ 
after filing in Court. 3 Pnt.L.T. 447—68 
I.C. 659. Where in a vakalatnama the 
pleader’s name has been omitted by ovcrsign , 
there is no due appointment of the pl«>aer. 

37 I.C. 103=12 N.L.R. 189: 36 A ^=23 I. 

C. 464. But see 41 I.C. 685; 1937 R.D. 5, 
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. LOC. AM.— [Madras.] In sub-rules (i) and (2) to R. 4, substitute the words “ a document 
subscribed with his signature in his own hand "for 44 in writing signed/' 

(3) For the purposes of sub-rule (2) an application for review of judgment, 
an application under S. 144 or S. 152 of this Code, any appeal from any decree or 
order in the suit and any application or act for the purpose of obtaining copies of 
documents or return of documents produced or filed in the suit or of obtaining 
refund of monies paid into the Court in connection with the suit shall be deemed 
to be proceedings in the suit. 

9nnM , » 0 | C 'ifJ I 'T^ B / 0 } , ? AY ■) In sub-rule (3) the words “ or any application relating to such 
appeal shall be inserted between the words “order in the suit” and “and any application or act.’ 

(4) The High Court may, by general order, direct that, where the person 
by whom a pleader is appointed is unable to write his name, his mark upon the 
document appointing the pleader shall be attested by such person and in such 
manner as may be specified by the order. 

LOC. AM. — [Patna.] Substitute for O. 3, R. 4 (4): 

Civil p3 0 rfur^? Q n i in L a 7| thing , CO ; 1, li n i' d in R- ?' R - + ( 3> of * h ' > Schedule of the Code of 
Livil Procedure, 1908 no advocate shall be entitled to make or do any appearance, application or 

act for any person unless he presents an appointment in writing, duly signed by such person or his 

recognised agent or by some other agent duly authorised by power of attorney to act in this behalf ■ 

or unless he ,s instructed by an attorney or pleader duly authorised to act om behalf of sucL pe/on “ ’ 


irv? r’ - NOTES. 

102 I.C. 255 (A mere error can be rectified 
by permitting the party to put the name) 
See also 133 I.C. 171t=12 Pat.L.T. 558 
(Omission of pleader’s name in the vakalat 
is not a fatal error. It ran be rectified by 
inserting the proper name). See also 1937 
R.D. 5; 102 I.C. 255. Signature on vakalat 
proved to be forgery — Presentation of appeal 
by pleader not competent 65 C.L.J. 418, But 
^contra 132 I.C. 566=1931 A.L.J. 983 

M 9 , 3 io A cr 7 r 67 A See also 71 I C - 436=1923 
N. 182; 55 I.C. 415. Where a vakalatnama 

was signed by the party and also by the Vakil 

who was actually intended by him to act on 

his behalf and who did, in fact, so act, the 

fact that by an error the name of another 

vakil remained in the body of the document 

is a formal defect of no importance. 39 P 

A 63 . 9 ^ 1957 Lah - 719 : 164 I.C. 725= 
io^Dk J r 586=1936 A. 636. See also 
/ K -~- 5. Appointment of pleader for 
prosecution of all proceedings empowers 
him to file an execution petition. 1936 A.M L 
J. 138; 1938 N.L.J. 12 2. Where a power 
of attorney in favour of a pleader is not in 
proper form the Court may extend the time 
for appeal in order to have the error recti- 
fied. 150 I.C. 731=1934 L. 414 (2). Where 
a power of attorney filed in Court did not 
contain the signature of the party due to an 
accidental omission, the Court can allow the 
party to sign it. 116 I.C. 184. Where a 
plaint is filed by a pleader, in .vhose favour 
a valid vakalatnama has not been executed, 
the proper course is to return the plaint to 
the pleader who presented it. 132 I C 
= 1931 A.L.J. 983=1931 A. 767; see alTo 
1937 A.M.L.J. 47. Where any one of the 
joint defendants against whom the decree is 
passed, can appeal from the decree, any one of 
them can sign the power of attorney in 
favour of the pleader. All that is necessary 
is that all the others should be made • res- 
pondents and not appellants. 120 I.C 318 
C. C. M— 100 


— 1930 L. 101. A fresh vakalat is not 
necessary to enable a vakil to appear in an 
application for a new trial. 12 W.R. 465 
Where a counsel is engaged for the conduct 
of a suit and the suit is dismissed for default, 
Ins duties do not come to an end. As such 
no fresh power of attorney is necessary to 
make an application for the restoration of 
the suit as he is authorized to do all acts 
necessary for its prosecution. 10 L. 570=114 

I. C 76=1929 L. 96. Also in an application 

wool to appeaI to the Privy Council. 8 
W.R. 92. As to when the duties of a pleader 
terminate; see 49 C. 732=35 Cl I 356 

£ 4 = 1922 °- 75; 2 Pat. l! 

J. 259—41 I.C. 328. Power of attorney to 

?°^ nS oU cr |l 1, ^ t T S with JeatI ’ oi P*rty. 133 
.C. 877—33 P.L.R. 389. Return of plaint 

M 0t auth °rity. o7 I.C. 296= 

t -i * a vakalat given in a suit a 

vakil can act in a claim case. 5 Bom.H.C. 

8J. Vakil cannot say after accept- 
mg engagement that, unless a large sum is 
paid to hlm ' will n °t continue the conduct 

in f 1C CaS< \'-. A vakalat remains 

in force until all proceedings in the suit are 
dosed. Application for execution are pro- 
ceedings | in the suit. 20 B. 190. Withdraw- 
al.^ ^ Ca< fo; 0 47 819 =47 M.LJ. 398 

/ "?•’ , 9 ^? N.L.J. 122 (Execution 

proceedings before collector) . So also pleader 
can present petition for restoration of suit 
dismissed for default without a fresh vaka- 
latnama 1938 N.L.J. 98=1938 Nag. 272. 
An application to set aside an ex parte decree 
or dismissal order is part of the proceedings 
m a suit and so in the same way to oppose or 
consent to such an application is also part of 
t >c proceedings in a suit. , Hence ordinarily 
a pleader appointed for the purposes of suit 
has power to consent to the restoration of 
the suit dismissed for default. He does not 
require a fresh power or appointment for 
that purpose. 1941 Rang.L.R. 254. R. 4 
takes no notice of the termination of an ap- 
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NOTES. 

pointment of a pleader by mutual consent 
between him and his client unless and until 
the Court is apprised of the fact by writing 
in the manner stated in the rule and leave 
of thc_ Court obtained. 1930 L. 1341=31 P. 
I-.R. 551. A pleader who appears on behalf 
of another pleader engaged by a party, can 
appear for the latter pleader only “to plead" 
on behalf of the party, but he has no power 
‘to act on his behalf without a document 
in writing being executed in his favour in 
the manner prescribed by R. 4. The presenta- 
tion of an appeal amounts t«, "acting” and not 
“pleading”. If the appellant engages a certain 
Advocate for filing the appeal and duly exe- 
cutes a power of attorney in his favour, he 
alone could present the appeal. Where the 
memorandum of appeal presented in Court 
is not signed by him but by another Advocate 
for him, there is no proper appeal before 

the Court. 17 1.. 610=163 T.C. 141 = 1936 L. 
500. The mechanical act of handling over an 
appeal to the clerk of Court or another officer 
appointed for receiving appeals docs not 
amount to “acting” as contemplated by O. 3, 
R. 4. It is only a ministerial work and 
similar in nature to the payment of process- 
fee, etc., which the clerks of counsel usually 
do. Consequently another counsel can pre- 
sent an appeal on behalf of the counsel duly 
authorized under O. 3. R. 4 without a docu- 
ment in writing authorising him to do so. 
A.T.R. 1941 Pcsh. 1. But see 17 Lah. 610 
= 1936 I.ah. 500. A party appointed a gene- 
ral agent to conduct litigation on his behalf 
anti gave him all powers necessary for con- 
duct of case. The agent appointed a pleader 
by a I’akalatnama duly signed and filed and 
gave him power to appoint another pleader if 
necessary. The pleader in his turn appointed 
another pleader by a vakala>nama duly sign- 
ed by himself and such pleader filed the 
appeal. Held, that the appeal was properly 
constituted as the agent was duly authorized 
under the power of attorney to give a pleader 
a power to appoint another pleader and the 
pleader who filed the appeal had been duly 
authorized by the pleader engaged by the 
agent. 19 N.L.J. 207=1937 N. 65. See 
also 1936 A.M.L.J. 138. 

Rfferfncf, to Arbitration. — A s to power 
of pleader to join in reference to arbitration. 
see 136 T.C. 712=1932 I.. 373: 34 l.C. 845. 
cited under O. 3. R. 1, supra. 

Limitation. — The appellant's advocate 
filed the appeal on the last day of limitation 
with a telegram attached to it authorising 
him to file the appeal and stating that the 
power of attorney was being sent by post. 
Nine davs later the power of attorney was 
filed. Held, that the appeal was not pre- 
sented within time. 33 P.L.R. 517 (1). 

A pleader who has not been appointed by a 
document in writing as required by R. 4, 


is wanting in capacity or competence to act 
M a pleader purports to do something which 
he has no power or capacity to do,' it can 
have no legal effect. The presentation of 
an execution petition by a pleader who holds 
no vakalat from the decree-holder is a nullity 
An execution petition presented by such a 
pleader though in proper form and dulv 
signed by the decree-holder is not an appli- 
cation “in accordance with law” within the 
meaning of Art. 182 (5) of the Limitation 
Act. and cannot therefore operate as a step- 
in-aid. especially when the application was 
ultimately withdrawn and dismissed without 
anv execution really taking place. Quaere: 
Whether if anything has reallv been done 
upon such an application, it can he treated 
a* mere waste paper. 165 T.C. 659=44 L. 
W. 528=71 M.L. L 604. Arc also 1937 R. 

, * s contrary to the spirit of justice 

that a litigant should fail simply because, 
through some per feet Iv bona fide and reason- 
able mistake, the Counsel appearing for a 
Party is not duly authorized. Where It 
appears that he is not duly authorized, it 
will doubtless be the duty of the Court in 
question to treat the proceedings that lie has 
set on foot as of no effect : still the Court 
should so far as is possible, safeguard the 
litigant from his litigation coming to so un- 
satisfactory a conclusion, by pointing out to 
him the desirability of making the necessary 
application to set the matter on foot again, 
and, if an application is made, he indulgent 
as regards time, and should give effect to 
the provisions, in a suitable case, of S. 5. 
Limitation Act. 1037 X. 65. 

Authority of pleader enc.ac.f.p in trial 
Court— Authority in appeal. — R. 4 (2) 
provides that every appointment of a pleader 
shall be filed in Court and shall he deemed 
to be in force until all proceedings in the 
suit are ended so far as the client is con- 
cerned. So where a pleader validly repre- 
sents a party in the trial Court, he can pre- 
sent a memorandum of appeal on behalf of 
his client and prosecute the appeal. 165 I. 

C. 274=1936 I . 583. If the appointment of 
a pleader is not specifically revoked and the 
engagement is not specifically limited to 
acting in the trial Court, the statutory provi- 
sions of R. 4 apply and the counsel must he 
held to have been duly authorised to appear 
in the appellate Court. 146 T.C. 363=1933 
Pesh. 67. See also 36 P.L.R. 135=1934 
L. 973: 151 T.C. 753=61 C. 324=1934 C. . 
563; 145 T.C. 760= 29 N.L.R. 295=1933 N. 

219. 

Bom. H. C. Rules No. 4.— Advocate of 
High Court — Appearance in mofussil Court 
to plead — Memorandum signed by lumsclf- 
Sufficicncy — Vakalatnama — Necessity tor. 

42 Bom. L.R. 515. „ . , 

O. R, R. 4 (5).— See a Bur L T. 221. 

O. 3, R. 4 (5) is inconsistent with the rules 
of the Calcutta High Court framed under 
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{a) the names of the parties to the suit ; 

(6) the name ol the party for whom he appears ; and 

(0 the name of the person by whom he is authorized to appear : 

fn „l,J r ° V1 ? e !? fr 3 r nothin S in , this sub-rule shall apply to any pleader engaged 
to act in PlCader Wh ° haS bCen dU ' y aPP ° inted 

LOG. AM. — [Madras.] Insert as Cl. (6) to O. 3, R. 4, C. P. Code 

_ .. .* (®) No Government or other pleader appearing on behalf of the Serrer . r 

India in Council, or on behalf of any public servant sued in hb official canacitv sh^ll ? • f °f 

to present any document empowering him to act!” capacity, shall be required 

5. Any process served on the pleader of any party or left at the office or 
Service of process on pleader 01 dinary residence of such pleader, and whether the 

not shall he nree„ m eri , ! S f ° r the P ersonaI appearance of the party or 

whom the , P ri d bC du L V communIca ted and made known to the party 
effecnia for a?| d m represent % a " d - unles 1 s ‘J»e Court otherwise directs, shall be as 
person P P 35 ‘ f thC S3me had been * ive " to or served on the party 

LOC. AMS.— [Madras.] At the end of rule add — 

.ion und^,hTrulc7 S,rrVire ° n “ P ' CadCr Wh ° do " n °' aCt f ° r his di ™' "°t raise the presump- 

par, y ” tI /o A r°riords^o 5 n Wh ° ^ *>"" appointed to ac, for any 

to ac, r^any p^Ty.” ° n P ' Cad " ° f a " y par,y ” a P'“der who has been appointed 

[Patna.] Add — 

“ (5-B) Notwithstanding anything contained in O. % sub-nil^ lo\ ( n \ r » f , 

First Schedule of the Code of Civil Procedure, 1908, no pleader shall act fir any pircon in tht High 
Court, unless he has been appointed for the purpose in the manner nrwrihi i» V , , , g 
the appointment has been filed in the High Court.*’ " P rescnbcd b Y sub-rule (1) and 

6. (,) Besides the recognized agents described in R. 2 any person residing 

Agent to accept service. %V1 ln c jurisdiction of the Court may be appointed 

an agent to accept service of process. 

( 2 ) Such appointment may be special or general and shall be made by an 

Appointment to be in writ- instrument or Wllo^ slRn . cd b y th p principal, and such 
mg and to be filgd in Court. . 1 { H ‘Appointment is general, a certified 

copy thereof shall be filed in Court. 

LOC. AM. — [Sind.] Add the following as sub-R. (3) to R. 6 of O. 3: 

“ (3) The Court may at any stage of a suit and whether upon application made to it or of 
its own motion .direct any party to the suit : not having a recognised agent residing^ hhin the juris- 
diction of the Court, to appoint within a time to be specified an a( rrnt wwM., ...... J r 

the Court to accept service of process on his behalf. To vS apiSm™ ™ J T h 

rule the provisions of sub-rule (3) shall be applicable.” ^ appointment made under the sub- 


NOTES. 

S. 37, Letters Patent, and O. 3, R. 4 (5) 
being contrary to rules, under S. 37 the 
latter must prevail. 1932 C. 1=59 C. 370 
=35 C.W.N. 1100. 

Termination of power of attorney — 
Transferee Court, if empowered to grant 
leave. — The Court which is contemplated by 
O. 3, R. 4 (2) includes not only the Court 
where the original power of attorney is filed 
hut also in view of the provisions of S. 150, 
the Court to which a case is subsequently 
transferred. A Court which has ceased to 
exercise jurisdiction in a case cannot grant 


!-o V t deter mine a power of attorney. 
1^8 I. C. 922=1935 Pcsh. 145. 

O. 3, R. 5: Notice served to pleader — 

I RKSUMITION OF COMMUNICATION OF CLIENT. 

-Under R . 5, there is a presumption that 
notice which was served on the pleader is 
communicated to the client. The only 
method hy which a pleader can avoid his 
duty of communicating notices served upon 
him is to file a document in writing under 
R. 4, snb-CI. (2) showing that his authority 
is determined. Else the irrebuttable pre- 
sumption under R. 5 arises. 152 I.C. 589 
(1) = 1934 P. 592. 
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shall be instituted by presenting 
or such officer as it appoints in 

( 2 ) Every plaint shall comply with the rules contained in Orders VI and 
VII, so far as they are applicable. 

LOC. AMS. — [Allahabad.] O. 4, R. i: — 

“(1) Every suit shall be instituted by presenting to the Court or such officer as it appoints 
in this behalf a plaint, together with a true copy for service with the summons upon each defen- 
dant unless the Court for good cause shown allows time for filing such copies. 

(2) The Court-fee chargeable for such service shall be paid in the case of suits when the 
plaint is filed and in the case of all other proceedings when the process is applied for.” . 

Sub-rule (2) will be sub-rule (3). 

[Oudh.] 1. (1) Same as original sub-rule (1) of the Allahabad High Court. 

(2) To the above sub-rule (2), add the following words: — 

“ and, except with the permission of the presiding officer, for reasons to be recorded, no 
plaint shall be admitted until the necessary process-fee has been paid into Court.” 

[Nagpur.] Substitute the following for R. 1 (1): — 

“ I. ft) Every suit shall be instituted by presenting to the Court or such officer as it appoints 
in this behalf a plaint, together with as many true copies on plain paper of the plaint as there arc 
defendants, for service with the summons upon each defendant ; unless the Court, for good cause 
shown, allows time for filing such copies.” 

Add the following as sub-rule (2) to R. 1 and re-number the present sub-rule (2) as sub-rule (3) — 


Suit to be commenced by 
plaint. 


ORDER IV. 
Institution of Suits. 

1 . ( 1 ) Every suit 

a plaint to the Court 
this behalf. 


NOTES. 

O. 4, R. 1. — The date on which the plaint 
is presented to the Court or to the officer 
appointed in that behalf is the date on which 
it is instituted, although it is not admitted 
until a subsequent date owing to insufficiency 
of Court-fee. In this respect the language 
of O. 4 is in conformity with S. .1 of t lie 
Limitation Act. The date of presentation 
of the plaint, and not the date of its admis- 
sion, is the date of institution for purposes 
of S. 10. The entry in the Register of suits 
as to the date of presentation is only frinia 
facie evidence of the date of presentation, 
hut not conclusive. 62 C. 1115. The ab- 
sence of signature or verification or for the 
matter of that the absence of presentation 
on the part of some of the plaintiffs out of 
several does not affect the jurisdiction of the 
Court and the suit must be deemed to have 
been duly instituted on their behalf if it was 
filed with their knowledge and authority. 
134 I.C. 26=1931 A.L.J. 777=1931 A. 507 
(S.B.). The omission to comply with the 
provisions regarding presentation of plaint 
is a mere irregularity and not an absence of 
jurisdiction, and if a person presenting it is 
not properly authorized the presentation 
would be irregular and the Court would 
have the discretion to allow the irregularity 
to be cured. If the plaintiff has acted in 
good faith and without gross negligence and 
it is fair and just to allow the defect to be 
cured, the Court would do so by directing 
an amendment of the plaint. (Ibid.) Pre- 
sentation of plaint at residence of Judge 
after Court hours is valid. 65 I.C. 674 
= 1922 N. 167; 20 L.W. 655=82 I.C. 928; 
47 M. 312=46 M.L.J. 78. But see 7 N. 
W.P.H.C.R. 5 (contra). The placing a 
petition on the table when the officer is not 


present, is not a presentation to him. 3 N. 
W.P. .141. Where the same Judge has to 
•reside over two Courts in different places 


he presentation of a 


_ place* 

plaint to him when 


in M mat lull wi j’niiin tu nun v»uvn 

•residing at one place, with reference to pro- 
>crty within the jurisdiction of the other 
’ourt, is a valid presentation. The Judge 
ins jurisdiction to accept such a plaint. 
939 N.L.J. 503. The presentation of 
•etition to clerk not valid. 14 I.C. 221. 
bit presentation to the Head Ministerial 
)fficcr is legal and proper where authorised 
o receive plaints. 40 I.C. 587=6 L.W. 
8 . See also 40 M.L.J. 229= 1 3 L . W. 321 . 
’resen tat ion out of office hours. See 23 
.C. 360; 82 I.C. 928=20 L.W. 655. The 

cception of a plaint on a Sunday or other 
olidays is not illegal. 11 W.R. 537; 16 
V.R. 231. Presentation of plaint — Time 
nd place — Presentation to clerk outside 
‘ourt house and outside Court build- 
lgs is valid. T.L.R. (1937) Bom. 
36=38 Bom.L.R. 11%= 1937 B. 25. 

)i strict Court is not competent to receive 
ic plaint which is to he presented to Sub- 
ourt. 10 B.H.C. 495. A Nazir of a 
ourt of Small Causes is not authorised to 
?ceivc plaints. 18 W.R. 172. Also a 
arkum left in charge of a Court during «ne 
acation. 6 B.H.C. (A. C.) 254. Where 
ccording to the practice laid down in Voi. , 
h. 1-B, R. 4 of the Rules and Orders ot 
ic High Court of Lahore, a plaintiff pro- 
mts his plaint to the District Judge and the 
district fudge then sends it for " ,s P° sa 
Subordinate Court, the feal date of pre- 
mtation of the plaint is the date on u Inch 
is presented to the District Judge* nd no 
le date on which it is sent to the Subord. 

ate Court. 1935 S. 225. 
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“ (2) The Court-fee chargeable for such service shall be paid in the case of suits when the 
plaint is filed, and in the case of all other proceedings when the process is applied for.” 

2. The Court shall cause the particulars of every suit to be entered in a book 

Register of suits. to . be k . e P l for the P ur P osc and called the register of 

civil suits. Such entries shall be numbered in every 
year according to the order in which the plaints are admitted. 

LOC. AM. — [Calcutta.] In O. 4, R. 2, insert the following words after the words “ particulars 
of every suit : — 

“ except suits triable by a Court invested with the jurisdiction of a Court of Small Causes 
under the Provincial Small Cause Courts Act, 1887.” 

ORDER V. 

Issue and Service of Summons. 

Issue of Summons. 

1. (1) When a suit has been duly instituted a summons may be issued to 

Summons. the de,endant to appear and answer the claim on a day 

to be therein specified : 

Provided that no such summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the plaintiff’s claim. 

(2) A defendant to whom a summons has been issued under sub-rule M 

may appear — v 1 

{a) in person, or 

(4) by a pleader duly instructed and able to answer all material questions 
relating to the suit, or n 

(0 ky a pleader accompanied by some person able to answer all such 

CJUCS t IO IIS • 

(3) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court. 

LOC. AM. — [Oudh.] O. 5, R. i-A: — 

party ^rB °^T 

Nagri character, duly filled up, except in resect of die d a tc of appcara^c, , nH .f ,n thc 

bold, clear and easily legible handwriting : provided that— PP d f thc summon3 > ,n a 

(a) if the party to be served is a European British subiect the n,rt„ c .« • 

the summons shall file a special form which shall be filled up in English, and^^" 8 ** ^ ° f 

(b) thc presiding officer may, in his discretion direct that «nrh • 1 . 

such particular form be filled up entirely in die office of the Court.” f *“ gcncral or fhat an V 

Copy or statement annexed „ nv 2 ' f 5y cr y. s . ummons shall be accompanied by a 
to summons. sutemem P ° r ’ SO P ermitted > by a concise 


the summons 


NOTES. 

O. 5, R. L— -It is the duty of a Judge on 
receiving a plaint to issue a summons on a 
defendant even if he is a minor. 14 C. at 
217. But see 26 C. 267. Appearance by 
pleader instructed only to apply for an ad- 
journment is not appearance in person or by 
pleader. 24 M.L.J. 235=18 I.C. 360- 92 
I.C. 517=1926 M. 971=51 M.L.J. 290 - 99 
I C. 717=1927 R. 46; 4 R. 408. The o,Z 
of proof of service is on plaintiff. 52 C 
453. The report of a peon that a summons 
or notice was served on a person is not evi- 
dence as to service unless the person is ex- 
amined and thc report is proved. 91 I r 
711=1926 C. 539. 

‘Appearance/— A ll that appears to be 
necessary for a party to ‘appear’ is for thc 
party to be present in Court. If the ap- 


pearance is by a pleader, unless he is able to 
answer all material questions or is accom- 
panied by some one who can, there is no 
« ppearance, and, for this reason, when the 
only representative of the party in Court is 
a pleader who is only instructed to ask for 
an adjournment there is no appearance in 
the case itself, 'because directly the Court 
caves the question of adjournment aside and 
goes on to deal with thc main question there 
,s no appearance by the party or by any 
proper y instructed pleader. But where 
Doth the pleader and party appear and thc 
pleader withdrew from the case on the rc- 
usal of the Court to grant adjournment, 
the party must be deemed to have appeared. 

I he purpose for which he appears or thc 
action which he takes on appearance is 
immaterial. 1935 R. 123. 
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LOC. AM. — [Allahabad and Oudh.1 
by a concise statement.” 


In O. 5, R. 2 omit the words “or, if so permitted, 


3- (i) Wheie the Court sees reason to require the personal appearance of the 

Court may order defendant defendant, the summons shall order him to appear 
or plaintiff to appear in person, in person in Court on the day therein specified 

(2) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance. 


No party to be ordered to 
appear in person unless resident 
within certain limits. 


4. No party shall be ordered to appear in person 
unless he resides — 


(a) within the local limits of the Court’s ordinary original jurisdiction, or 

(b) without such limits but at a place less than fifty or (where there is railway 
or steamer communication or other established public conveyance for five-sixths 
of the distance between the place where he resides and the place wheie the Court 
is situate) less than two hundred miles distance from the Couit-house. 


LOC. AM. — [Allahabad.] O. 5, R. 4-A: — 

“Except otherwise provided, in every interlocutory proceeding and in every proceeding after 
decree in the trial Court, the Court may, cither on the application of any party or of its own motion, 
dispense with service upon any defendant who has not appeared or upon any defendant who has 
not filed a written statement.” 


5 - The Court shall determine, at the time of issu- 
or’ for in S ' hl ' summons whether it shall be for the. settlement 

posal. °* !ssues only, or tor the final disposal ol the suit ; and 

the summons shall contain a direction accordingly : 

Provided that, in every suit heard by a Court of Small Causes, the summons 
shall be for the final disposal of the suit. 

LOC. AM. [Madras. ] Delete the first paragraph of R. 5 in 0. 5 and substitute the following 
in li< 0 thereof : - 


» 1 




I he Court shall determine at the time of issuing the summons, whether it shall be — 


(l) for the settlement of issues only ; or (2) for the defendant to appear and state whether 
he contests or docs not contest the c laim and directing him if he contests to receive directions as to 
the date on which hr has to file his written statement, the date of trial and other matters and if he 
does not contest for final disposal of the suit at once ; or (3 ) for the original disposal of the suit ; and 
the summons shall contain a direction accordingly.” 


6. The day for the appearance of the defendant shall he fixed with reference 

t<> the current business of the Court, the place of rcsi- 
of defendant ^ appcarancc dcncc of the defendant and the time ncccs ary for the 

service of the summons ; and the day shall he so fixed 
as to allow the defendant sufficient time to enable him to appear and answer on 
such day. 


Summons to order defendant 
to produce documents relied 
on by him. 


7. The summons to appear and answer shall order 
the defendant to produce all documents in his pos- 
session or power upon which he intends to rely in 
support of his case. 


LOC. AM. — ( Lahore. ) Substitute the following for R. 7, O. 5 : — 

“ The summons to appear and answer shall order the defendant to produce all documents 
in his possession or power upon which he bases his defence or any claim for set-off and shall further 
order that where he relics on any other documents (whether in his possession or power or not) as evidence 
in support of his defence or claim for set-off, he shall enter such documents in a list to be added or 
annexed to the w'rittcn statement.” 


NOTES. 

O. 5, R. 3. — There arc only two cases in 
which the personal appearance of the plain- 
tiff can he required and these fall under 
O. 5, R. 3 and O. 10, R. 4. 140 I.C. 710= 
1932 N. 135. R. 3 is confined to those cases 
in which the Court before issues are framed 
desires the personal attendance of a party. 
Besides, a Court acting under R. 3 cannot 


compel the attendance of a party who is 
pardanashin. Such an order would 
against the provisions of S. 132. 55 A. boo 

= 1933 A.L.J. 1384=1933 A. 551. 

O. 5, R. 6. — Where the time allowed is 
manifestly insufficient, the appellate four 
will interfere. 3 M.H.C. 107. See also 9 
B.H.C. 138. 
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On issue of summons for 
final disposal, defendant to be 
directed to produce his wit- 
nesses. 


8 . Where the summons is lor the final disposal of 
(lie suit, it shall also direct the defendant to produce 
on the day fixed for his appearance, all witnesses upon 
whose evidence he intends to rely in support of his case. 

Service of Summons. 

9 . ( 1 ) Where the defendant resides within the jurisdiction of the Court in 

which the suit is instituted, or has an agent resident 
Delivery or transmission of within that jurisdiction who is empowered to accent 
summons for scrv.ee the service of the summons, the summons shall, U „S 

a* . f 1 le Court otherwise directs, be delivered or sent to the 

proper officer to be served by him or one of his subordinates. 

( 2 ) The proper officer may be an officer of a Court other than that in which 

C S^" Sti : Uted ’ and, where he is such an officer, the summons may be sem 
to him by post or in such other manner as the Court may direct. 

10. Service of the summons shall be made by delivering or tendering a copy 

Mode of service. thei eol signed by the Judge or such officer as he appoints 

in this behalf, and sealed with the seal cf the Court. 

LOG. AMS. — {Lahore.] 

[N.-W.F.P.] Jdd the following proviso : 

Hr- first instance by a r t 4istercd C ^st t hL Sd'of 'in Iht mode ^seLfc ‘T V) It° S ° rVC ,he summons in 
provided always that should the defendant not aoDear l i ! laid doWn ,n **»» rule ; and 
shall have service effected in accordance with the provisi^Tof S ° the C ° Urt 

*‘ P pZded ThJ U,C ' ° ° f °* 5 : lh * f ° ,,OWin « P rovi - shall be added 

plaintiff, send the summons to the defendant b^post^ i'n a°dd?ti^T to Ih ^ ° n . ,hc f a PP Iica,ion of the 
in th,.s rule. An acknowledgment purporting 'to be s"trned hv , ot service laid down 

by postal servant that the defendant refused to take delta™ nT k d ? fenda ! lt or an endorsement 
the summons to he prime facie proof of service ” d ^ may bc d< * cmcd by the Court issuing 


Scr\'icc 

dants. 


on several defen- 


Service to bc on defendant 
m person when practicable, 
or on his agent. 


more , dcfcndInts f thIn enViSe pre ? Cribed - "'here there are 

he ma'dt m 3 eaU ha dV:n C dant rV ' Ce ° f ^ SUm ™" S shal1 

made on thedeTndant in p^rson'un'ess'h ^ 6 Sha " ^ 
empowered to accept service in’ 1 • 1 * C has an a & ent 
such agents shall be sufficient. " ^ C3Se service on 


NOTES. 

O. 5, R. 9. Residence is not synonymous 
with ownership for purposes of thg service 
ot summons. 38 C. 394. In mofussil 
^ourts the proper officer” is the Nazir. 13 
."'00. A special bailiff cannot be sent to 
serve a evil process in foreign (erritory. 2 
H.L.K. (A.C.) 59. If a plaintiff in an 
action gives a wrong address of the defen- 
dant and takes no part in serving the sum- 
mons on the defendant the giving of the 
wrong address by itself would not prevent 
the defendant from appearing before the 

( ourt to defend the suit. 60 C 98—1911 
C. 274=143 I.C. 710. ™-1933 

O. 5, R 10.— Service is complete when it 
is tendered to the witness and his refusal to 
sign the original makes no difference 19 

M. 561=28 M.L.J. 505; 38 I.C 545— H 

N. L.R. 46 ,9<v also 46 I.C. 277. A7 to 

service on the sons of a deceased defendant 


pending suit, sec 135 I.C. 110-1932 P t;n 

pos^[ char«^n° dCP °; i ' ^“ecss fee.; In" 
to comn ? wbT n Sn l ,ssal of suit *or ^ure 
909= 927 L 57 P r not Iegal - I.C. 

of sum, none k* tnj ■ Proviso •' — Service 
pearance Pro b> ’t rcg,stcrcd Post—Noti-ap- 

pcarancc-I rocedure. 101 I.C. 615=1927 

nhf sr jn ° s > c ^ of > p ^ nt “ 

is min R ' 11 -~~ V ^' hen o»e of the defendants 
his su, ” rn « ns s, 'ould be served on 

at 217 26 C - at 273 • B,lt w 14 C. 

in°Rrb; c i?‘ T 12 *,—' Defendant at first residing 

India at tl,o V K ,a ' / cs,din « outside British 
iESJj ,* ,,c of suit — Service should be 

known nlarr a oT ng % e s,,n, ! nons his last 
Know n place of residence in British India 
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, 3 - (0 lo a suit relating to any business or work against a person who does 

not reside within the local limits of the jurisdiction of 
Service on agent by whom the Court from which the summons is issued, service 
defendant carries on business. Q n any manager or agent, who, at the time of service, 

personally carries on such business or work for such 
person within such limits, shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall be deemed to be 
the agent of the owner or charterer. 


14. Where in a suit to obtain relief respecting, or compensation for wrong to, 

. . immovable property, service cannot be made on the 

i n ^"foT immo'vabl. pro- defendant in person, and the defendant has no agent 
perty. empowered to accept the service, it may be made on 

any agent of the defendant in charge of the property. 

15. Where in any suit the defendant cannot be found and has no agent 

. , empowered to accept service of the summons on his 

tnafe m'mETor 'defendants b ® h * lf - m ?V* e ™ de ° n any adult male member 

family. °* l ‘ ic > am uy ot the defendant who is residing with 

him. 

Explanation . — A servant is not a member of the family within the meaning 
of this rule. 


NOTF.S. case referred to in R. 15, namely, that the 

and by registered post. 32 l.C. 820. defendant cannot be personally served. 

Service of summons on the chela of a person 155 T.C. 676=1935 A.L..T. 632=1935 A. 

is not valid. 57 T.C. 568=23 O.C.. 104. 660. Pardanashin lady may come under the 

Service on a pardanashin lady, affixing a expression "cannot be found" under O. 5, 

copy of summons at her residence, if sufTi- R r . 15 and 17. 4 Pat.L.T. 89=72 T. C. 

cient service. 57 l.C. 594. Pardanashin 910. Service made on brother and no at- 

lady — Service of summons on husband is not tempt made to effect personal service is not 

proper service. 4 Pat.L.T. 89=72 l.C. proper service. 9 T.C. 763=9 M.L.T. 358. 

910. Summons addressed to ft can be re- Sec alto T.L.R. (1939) 1 Cal. 530=1039 Cal. 

fused by A. Rut if A poses as ft and knows 369; 39 P.L.R. (T. and K.) 133. Service 

that it is intended for him, then it is suffi- „f summons on paternal uncle of defendant 

cient notice if the summons is served on A. when proper. 35 A. 556. "Adult," mean- 

3 R. 515=93 T.C. 91 = 1926 R. 73. ine of, sec 34 C. 787. Service on son when 

O. 5, R . 13. — Sub-Rule (2) follows the diffident to bind father. 26 C.W.N. 359= 
ruling in 7 R.H.C. (O.C.) 97. This rule 35 C.L.T. 203=68 T.C. 991. Service by 

registered nost called in question — Slight 

This rule and R. 2 of O. 3 are to be read evidence will displace it. 113 T.C. 698. 
together. 4 R. 416. Service on agent — Irregular sfrvicf of nottcf. — Where from 

When valid. 43 C.L.J. 576=97 T.C. 286= evidence it did not appear that the service 

1926 C. 1030. peon hail used any diligence at all in serving 

O. 5, R. 15; Pardanashin lady— Mode a notice under O. 5. R. 17 and where also 

op sfrvicf of SUMMONS. — A pardanashin lady jf appeared that the house on which the 

cannot be considered to be a person who can- notice was stuck up was not within O. 5. 

not be "personally served." even though it R. 17 . Held, the service was irregular. 13 

may not be possible for the process-server p. 467=15 Pat.L.T. 273=1934 P. 274. 
to have access to her. Tt is the duty of the Where in a suit for ejectment, there are 
process-server to make an attempt to find several defendants living in different villages, 
ways and means of delivering or tendering service of process on one tenant in one vil- 

thc summons to the pardanashin lady for lage is insufficient to fix the others with 

whom it is intended. He can very often notice. ,14 L.R. 500 (Rcv.) = 17 R.H. 608. 
find some one living with her on in the Wlmrc a service of summons to father was 

neighbourhood, male or female, who can effected on his son in the father’s absence 

take the summons to her. Tf the pardana- but the son was not residing with the father, 

shin lady accepts service, it is personal service Held, that the summons was not duly server! 

as contemplated by Rr. 10 and 15 of O. 5. on the father. (1932 P. 150 and 4. • 

He should in ordinary cases obtain the attesta- 447, Ref.) 146 T.C. 474 ( 2 )i =34 P.L. K. VW 

tion of the witness taking the summons to =1933 L. 797. See also 35 C.L.,1. A — 

the pardanashin woman concerned which 68 T.C. 991. 

should also be done in case of refusal by her Bengal Amendment Rules IS and ‘ / - 
to accept the summons. Tf the process-ser- Where notices issued under O. Zl. K. * , 

ver cannot find any one, male or female, who the heirs of a deceased judgment -nentor 

can take the summons to her, it may be a were substituted in his place, were ten 
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r . LOG. AMS.— [Allahabad.] For the words ‘'where in any suit the defendant cannot be 
lound read when the defendant is absent or cannot be personally served.” 

[Calcutta.] O. 5 , R. 15 , substitute the following : — 

“ 15 . Where in any suit the defendant is absent from his residence at the time when service 
is sought to be effected on him thereat and there is no likelihood of his being found thereat within 
a reasonable time, then unless he has an agent empowered to accept service of the summons on his 

wit’h him mCC may ^ madC ° n any adu 1 malc membcr of thc family of the defendant who is residing 

Provided that where such adult male member has an interest in thc suit and such interest is 
adverse to that of the defendant a summons so served shall be deemed for thc purposes of the third 
column of Art. 164 of Sch. I, of thc Limitation Act, 1908 , not to have been duly served. 

Explanation .— A servant is not a member of thc family within the meaning of this rule ” 

Iht “ WhCr ° *“ Suit ' defendant cannot be found” 

“ or is absent from his residence.” 

therc/M wo^ ^th^d drf ' nd “' — f ““" d ” -d in Hen 

[Nagpur.] In R. 15 , substitute thc words ‘‘When the defendant is »Kc, n t . , 

sonally served ” for the words “ Where in any suit the defendant cannot be found » bC ^ 

***£ piace of Residence! ” n ' Can "°' ^ fou " d -” 

[Oudh.] O. 5 , r. 15 ,/or the words “ where in . . . found ” . 1 

"* and h^e^lbeaS^ 

-nno, be found ” in the 

line ofR^'tf W ° rd “ mide ” b ' ,W ' n ’ hC W “ rd " ad ““ ” and the word ” „,e m ber ” in the third 

. 6 . Where the serving officer delivers or tenders a copy of the summons to 

to sign ac - p h f r r q „s r n s u r ,;?: r f 

to an acknowledgment of se, vET endXlTn 

17 . Where the defendant or his agent or such other person as aforesaid 

Procedure when defendant s „vinl office^" after ad ^° wle {}S»ent, or where the 
cannot be fouS" SCrV ' Ct ’ diligence, cannot find the" defendant! and th^re^no 
o n his behalf, nor any other person wLm° cr!icTc^ 

NOTES. 

to the eldest son who took the notice in his 
name and signed an acknowledgment but 
refused to take thc notices in the names of 
his brothers, and those notices were then 
affixed on the main door of thc house. Held, 
that there was good service on thc other 
legal representatives of the judgment-debtor 
under O. 5, Rr. 15 and 17, as amended in 

B 7i ga ^/ 1 ?? 8 * c J- L * R - (1939) 1 Cal - 530 

A 539=A.I.R. 1939 Cal. 369. 

*>* K. 16. — Service is not proper when 
no signature or mark of the defendant is 
affixed on the original summons on the 
£ r °und that he could not write. 8 Bom.L. 

I V . 0O*T • 

O. 5, R. 17.— The provisions as to ser- 
vice of process in the Code must be strictly 
observed. 39 I.C. 544. See also 1937 M 
84; 13 P. 467=149 I.C. 828=19^ P 274 
1 he serving peon before he can take advan- 
tage of the provisions of O. 5, R. 17 must 
attend at the right place and he must attend 
at a time when he may reasonably expect 
that the defendant will be present, and if he 
fails to find the defendant, he must take 
C C. M. — 101 


SdKfmay haipen ^be^'l^Rang 6 475* 

ap h p e | ic P a r bI V e' S ;„° n ? I , c 0f fi t r h s ; S «. M 
1939 A W R (C r\ i!!n ln ^ ,n t,le case - 

787 ; 1938 AMLT 43 TP 1939 °/ WN - 

affixing a copy of th/?,' T le Procedure of 

door of a defendan S , Ummons to the outer 

operation only wt? ce?^rS‘? ,,nC » il,t0 
been fulfills r , rlam conditions have 

of the serving nfr ° ^ 1 lei ? be ' n S the inability 

an, after us"L an Cr | '° ,hc ‘ lcfend - 

gcncc Wh S " g S, due and reasonable dili- 

that the a tHe p rocc ss-server was told 

ness and wo IH* * one ° llt °» husi- 

he thereupon ‘affixed ^he ‘ hC cvcn,ng and 
door of thf i, alhXC -7 t,le summons to the 

summons ha! h ’ a ? annot bc said f, »at the 

no^bs saW ,h‘ duly «K ed > . for could 
been used t g* j reasonable diligence had 
neen used to find out the defendant. 1^39 

very oft ,, 8 A ' L V J ‘. 1I66 * A simple deli- 

to the dlf A° P y t,le summ °ns personally 

S the du/v nt?! ,S n0t com r ,Icte service. It 
ziJnlt d ^ ? { , the h r °cess-server to take thc 

fedvmen? °Tf t ! , L dcf r endan t to its aclcnow- 
dgment. If the defendant refuses to sign 
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officer shall affix a copy of the summons on the outer door or some other conspicuous 
part cf the house in which the defendant ordinarily resides or carries on business or 
personally works for gain, and shall then return the original to the Court from 
which it was issued, with a report endorsed thereon or annexed thereto stating that 
he has so affixed the copy, the circumstances under which he did so, and the name 
and address of the person (if any) by whom the house was identified and in whose 
presence the copy was affixed. 

LOG. AMS. — [Calcutta] . O. R. 17 . Substitute the following : — 

17 . Where the defendant or his agent or such other person as aforesaid refuses to sign the 
acknowledgment, or where the defendant is absent from his residence at the time when service is sought 
to be effected on him thereat and there is no likelihood of his being found thereat within a reasonable 
time and there is no agent empowered to accept service of the summons on his behalf, nor any other 
person upon whom service can be made, the serving officer shall affix a copy of the summons on the 
outer door or some other conspicuous part of the house in which the defendant ordinarily resides 
or carries on business or personally works for gain and shall then return the original to the Court 
from which it was issued, with a report endorsed thereon or annexed thereto stating that he has so 
affixed the copy, the circumstances under which he did so, and the name and address of the person 
(if any) by whom the house was identified and in whose presence the copy was affixed. 

(Nagpur.) In R. 17 of O. 5, the following proviso shall be inserted namely: — 

“ Provided that where a special service has been issued and the defendant refuses to sign the 
acknowledgment it shall not be necessary to affix a copy as directed hereinbefore.” 


NOTFS. 

the acknowledgment, it is incumbent to ef- 
fect service under R. 17 and without that 
the service is not complete. (46 I.C. 277, 
Diss. from.) 144 I.C. 1019=1933 A.L.J. 
165=1933 A. 165. Sec. also 1939 R.I). 929 
= 1939 A.W.R. 54. Where a person re- 
fuses to accept the summons when tendered 
by the process-server and the proceedings 
are taken cx parte against him, the fact that 
the summons has not been affixed on the 
outer-door of his house as required by this 
rule would he at the most an irregularity 
and would not affect the validity of the ser- 
vice. 1935 L. 171. For serving summons 
upon the defendant, proper enquiries and 
real and substantial effort should he made 
as to when and where the defendant is likely 
to he found. 23 C.L.J. 183=43 C. 447. 
.See also 50 I.C. 566; (1939) 1 M.L.J. 618. 
Where the report of the peon entrusted with 
the service of summons on a defendant is 
to the effect that he sent the summons to 
the defendant through a maid servant, and 
the latter is not examined to prove that the 
defendant refused to accept the summons, 
there is no ground for holding that there has 
been a proper service under O. 5, R. 17, 
which can be accepted as a substitute for 
personal service. 21 Pat.L.T. 340= A. I. 
R. 1940 Pat. 563. Affixing a copy of sum- 
mons on the outer-door is sufficient service, 
if ihc defendant is absent and it is not known 
when he would return. 21 M.L.J. 978=12 
I.C. 420 ; 49 M.L.J. 445=1926 M. 31; 12-4 
I.C. 673=1930 L. 192. Summons returned 
by the serving officer because the defendant 
was not in tne village, cannot be said to 
have been duly served. 1914 M.W.N. 79 
»«=22 I.C. 498. Fixation of summons on 
door when a person is temporarily away and 
is traceable is no service on him. 32 I.C. 
826 ( 24 A. 302). Leaving the summons on 
the teapoy in defendant's residence does not 
•constitute "affixing" and is therefore no 
service of summons. 118 I.C. 792=31 


Bom.L.R. 424=1929 B. 257. Where a 
process-server visits the village no fewer 
than five times to serve the summons on the 
defendant, it may reasonably be held that 
every effort was made to effect service upon 
the defendant and that he was evading 
service, and it should be held that the pro- 
cess-server used all due and reasonable dili- 
gence. When, then, the summons was affix- 
ed to his house, the service of the summons 
is good. 27 N.L.R. 50=134 I.C. 268= 
1931 N. 122 (2 N.L.R. 63; 24 A. 302, 
Dist.). As to how the Court is to act on a 
return under this rule, sec R. 19. Sec 7 
Bom.L.R. 159. Sex also 43 I.C. 632. As 
to modes of service of summons, see 99 P. 
R. 1918=48 I.C. 28. 

Cannot find. — The question whether ser- 
ving officer "cannot find" the defendant must 
he determined by the Court (and not the 
process-server ) with reference to the cir- 
cumstances of each case. 21 M. 324; 1738 
A. M.L.J. 43. See also 26 C at 02. 
"Due and reasonable diligence". See 91 1 . 


:. 965=1926 C. 327. 

Ordinarily resides. — It is necessary that 
he defendant should he residing * n the house 
n such a manner as to make it probable that 
cnowlcdgc of the service of the sinnmons 
vill reach him. 5 M.H.C.R. 101; 21 
i. 242. See also 41 I.C. 181. 

Affidavit of service. — A n affidavit in sm 

iort of service of a summons under this 

ulc should show that proper efforts have 
icen made to find out when and where m 
lefendant is likely to be found. 19 C. . 
Vcc also 20 I.C. 318=11 A.L.J. 540. 

Affix a coPY.-Wherc there is n a x 
:ure, there is no proper service. • 

For illustrative cases, see 2 1 M. at a ’ if)2 
B. at 204 ; 21 B. 223. See also 24 A . 30Z 

and 18 M.L.J. 14; 30 B . ■ 623.J ® , C * 

All available steps to effect personal seme 
should be taken before resort \ d l79==8 g 

P l TO C~ Affixture on outer door of house 
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1 8. The serving officer shall, in all cases in which the summons has been 

served under rule 16, endorse or annex, or cause to be 
Endorsement of time and endorsed or annexed, on or to the original summons, 
manner of service. a re turn stating the time when and the manner n 

which the summons was served, and the name and address of the person (if any) 
identifying the person served and witnessing the delivery or tender of the summons. 

LOC. AM.— [Madras]. Insert the following as R. 18-A :— 

18- A. “A District Judge within the meaning of the Madras Civil Courts Act, 1873, may 

delegate to the Chief Ministerial Officer of the District Court the 
Chief Ministerial officer, Dis- power to order the issue of fresh summons to a defendant when 
trict Court may be empowered the return on the previous summons is to the effect that the 

to order issue of fresh summons. defendant was not served and the plaintiff does not object to 

the issue of fresh summons within seven days after the return has 

been notified on the notice board.” Vide P. Dis. No. 777 of 1929. 

19. Where a summons is returned under rule 17, the Court shall, if the 

return under that rule has not been verified by the 
Examination of serving offi- affidavit of the serving officer, and may, if it lias been 

ccr - so verified, examine the serving officer on oath, or 

cause him to be so examined by another Court, touching his proceedings, and may 
make such further inquiry in the matter as it thinks fit; and shall either declare 
that the summons has been duly served or order such service as it thinks fit. 

LOC. AM.— [Calcutta]. O. 5, R. 19- Substitute the following:— 

19. Whcrrc a summons is returned under R. 17, the Court shall, if the return under that 

rule has not been verified by the declaration of the serving officer, and may, if it has been so verified, 

examine the serving officer on oath or cause him to be so examined by another Court, touching 
his proceedings, and may make such further inquiry in the matter as it thinks fit ; and shall either 
declare that the summons lias been duly served or order such service as it thinks fit. 

O. 5, R. 19-A. — Add after R. 19 : — 

19- A. A declaration made, and subscribed by a serving officer shall be received as evidence 
of the facts as to the service or attempted service of the summons. 


NOTES. 

whether good service. 22 L.W. 423=49 
M.L.J. 445=1926 M. 31. 

Ac.f.nt is not invariably entitled to refuse 
summons. 23 N.L.k. 166. 

O. 5, R. 18. — The report of the Nazir is 
not enough. 12 W.R. 365. The Court is 
not bound by the return. It is not evidence 
of the service. 7 C. 34; 10 W.R. 3. 

O. 5, R. 19. — There must be strict com- 
pliance with the rule as to propriety of ser- 
vice in cases where the service is the basis 
of the plea of constructive res judicata. 103 
I.C. 822=26 L.W. 481=1927 M. 813; 1940 
M. 213= 0 939 ) 2 M.L.J. 926. The declara- 
tion required by R. 19 of above service may 
in a proper case be implied or inferred. 9 O. 
W.N. 896=1932 O. 326; (1939) 2 M.L.J. 
926; 1940 Mad. 213. The provision of R. 
19 will apply to all cases in which return of 
summons is made under R. 17 whether due 
to absence or refusal of person to be serv- 
ed. Even in the case of a refusal, unless 
there is a declaration by the Court that the 
service under R. 17, is sufficient as required 
by the provisions of R. 19 any order passed 
by the Court in the absence of judgment- 
debtor will not constitute as res judicata. 
1937 M. 84. Rule 19 of O. 5, C. P. Code, 
casts a duty on the Court, when a summons 
is returned under R. 17, to either declare 
that the summons has been * duly served or 
to order such service as it thinks fit. It is 


not enough for the Court to merely act 
mechanically on the affidavit of the serving 
officer. The rule requires that the Court 
ought to be satisfied on the affidavit of the 
serving officer and on the verification in the 
return that it can safely declare the sum- 
mons properly served. When there is no 
such declaration, the mere fact that the 
Court declares the defendant ex parte, does 
not lead to the conclusion that the Court has 
impliedly made such a declaration of due 
service. There must be a strict compliance 
with R. 19. 1937 M.W.N. 184 (2). See 

also 71 M.L.J. 317=1936 M. 812. (Sum- 
mons not personally served — Omission to 
declare service sufficient— Effect) . 

Principle of constructive res judicata— 
Applicability of. — When a notice of an 
execution application is ordered by Court to 
be served on the defendant and the notice 
has to be affixed to the door of the dwelling- 
house owing to the reported absence of the 
defendant, the Court must cither declare it 
sufficient or order such service as it thinks 
fit, as it is imperatively required to do so 
under R. 19 and in a case where it is sought 
to apply the constructive principle of res 
judicata against the defendant, the omission 
of the Court to make such a declaration as 
enjoined by the Code is fatal. 1933 M. 466 
=64 M.L.J. 329. Where the notice of the 
application for arrest was fixed on the outer- 
door of the defendant's residence when he 
was absent and there was no declaration by 
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20. (i) Where the Court is satisfied that there is reason to believe that the 

Substituted service. defendant is keeping out of the way for the purpose of 

avoiding service, or that for any other reason the 
summons cannot be served in the ordinary way, the Court shall order the summons 
to be served by affixing a copy thereof in some conspicuous place in the Court- 
house, and also upon some conspicuous part of the house (if any) in which the 
defendant is known to have last resided or carried on business or personally worked 
for gain, or in such other manner as the Court thinks fit. 

(2) Service substituted by order of the Court 
Effect of substituted service, shall be as effectual as if it had been made on the 

defendant personally. 

(3) Where service is substituted by order of the 
Where service substituted. Court, the Court shall fix such time for the appearance 

time for appearance .0 be fixed f)| (h( . dcfcndant as (|lc c;| , c may i equire . 


NOTES. 

the Court under R. 19, that the notice was 
duly served. 1 1 rid, that it was not due 
service for the purpose of creating construc- 
tive res judicata and that the defendant was 
not precluded from showing that the appli- 
cation was out of time. (1627 M. 813; 55 
M 233 and 40 M. 1016, Foil.) 142 I.C. 765 
= 1933 M. 406=64 M.L.J. 637. 

O. 5. R. 20. — The advisability of effect- 
ing service by substituted service is a matter 
primarily for the trial Court and if it is 
satisfied on the matters set out in R. 20, it 
should order substituted service, which is as 
effectual as if service was made personally. 
An appellate Court has no power to go into 
the question whether the substituted service 
ought to have been ordered unless the trial 
Court has made some error of law. All that 
the appelate Court can see is whether the 
summons is issued according to law. 131 
I.C. 344=1931 L. 118 (102 T.C. 243, 

Foil . ) Substituted service when to be order- 
ed. 69 I.C. 467; 48 l.C. 28 (30); 120 I.C. 
594. See also 138 I.C. 146=1932 M. 472. 
Under O. 5, R. 20 (2), service substituted 
by the order of the Court is as effectual as 
if it had been mafic on the defendant person- 
ally, but, it docs not follow that substituted 
service is necessarily due service, the adequacy 
of which can never be questioned by the par- 
ty concerned. 171 I.C. 617=1937 O.W.N. 
1141. Substituted service may or may not 
be sound service. It is not sound service if 
the person on whom the notice was sought 
to be served can prove that in actual fact he 
was not evading service and knew noth- 
ing whatever about the hearing in question. 
1938 A. M.L.J. 124. See also 1937 O.W. 
N. 141. "Effectual”, meaning of, see 1939 
Rang.L.R. 606. From the mere fact that 
when the naticc of execution was taken to the 
house of the judgment-debtor for the first 
time, the house was found to be locked, it is 
very unsafe to infer that he was avoiding ser- 
vice ; and it is not proper to order substituted 
service in such case. 1940 O. A. 864=1940 A. 
W.R. (B.R.). 141. Where in an order 
for fresh summons a Court remarked that 
4 if the defendant evaded service or could not 


be found after due care and diligence sub- 
stituted service would be effected’, it was held 
that such a conditional order was illegal, as it 
was for the Court and not for the serving 
officer to determine whether there was' eva- 
sion of service. O. 5, R. 20 allows substi- 
tuted service only when the Court is satisfied 
that defendant is evading service. 1938 A. 
M.L.J. 43. If at the time substituted ser- 
vice is ordered the Court is satisfied as to 
the grounds for the order, it is doubtful, 
if it can be invalidated by showing that its 
belief was erroneous. 138 I.C. 146=1932 
M. 472. Affixing of summons on outer-door 
is not sufficient service. 29 I.C. 26. Copy 
attached to tree near house if sufficient. 69 
I.C. 549=1923 N. 13. Where the Court 
finds that the defendants evaded service and 
refused postal notices, a finding that there 
was no due service is inconsistent. 1930 M. 
W.N. 1227. When substituted service is 
ordered sufficient time ought to be given for 
notice of the fact to reach the defendant, 
wherever he may be. 2 B. 449. The pub- 
lication of a notice in a newspaper in Lahore 
requiring a party at Hardoi to at pear in Gur- 
da c pur Court on the next day of issue of 
the paper is not valid substituted service. 116 
I.C. 620=1929 L. 235. The mode of sub- 
stituted service must be settled according to 
the circumstances of each case. 10 B. at 
205. Notice affixed to the j idgmcnt-debtor s 
house occupied by other members of h'S fa- 
mily is good service. 130 I.C. 485 — 1931 A. 
L.J. 62=1931 A. 159. Substituted service 
— When personal service. 116 I.C. 363; see 
1 930 L . 397 . See also 1 v2 I. C 778— 1 93 1 O. 
369 (1). The rule that substituted service 
is to be taken as effectual as personal service 
only means that the Court hearing the case 
mav proceed with the suit as if the summ 
had been personally served on the defendant. 
But if for no fault of the defendant a defen- 
dant was never put in a position 
that a suit had been instituted against hi n 
whatever steps might have been taken for 
serving the summons on him, the e st p 
never he taken as amounting to due : sei rv • 

Tt is therefore open to the defendant, when 
he appears to show that the method employ 
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LOC. AMS. — [Oudh]. Add after R. 20 , O. 5 , R. 20 -A : — 

20 -A. ( 1 ) Where the defendant resides in British India outside the province of Oudh or 

within the limits of headquarters town of a district in that province, a summons may be served on 
him by registered post, and in this case, where an acknowledgment purporting to be signed by the 
defendant or an endorsement by a postal servant that the defendant refused service has been received, 
the process, shall, unless the contrary is proved, be deemed to have been served. 

( 2 ) Where the registered address of the defendant or opposite party, as defined in O. 8 , R. 1 1 . 
is within the limits of a headquarters town or of a municipality of India (including Burma) or Ceylon* 
a notice, summons or other process may be served on him at that address by registered post and 
such service shall be deemed to be as effectual as if the notice or process had been personally served. 

[Rangoon.] After R. 20, the following shall be inserted as R. 20 -A, namely : — 

" 2 °-A. ( 1 ) Every plaintiff, appellant or applicant on presenting or on entering an appearance 

to prosecute a plaint, memorandum of appeal, or originating petition or application, shall at the 
same time file in Court a proceeding stating his address for service. 

( 2 ) Every defendant or respondent who intends to appear and defend any suit, appeal or 
originating petition or application shall on or before the date fixed for his appearance in the summons 
or notice served on him file in Court a proceeding stating his address for service. 

( 3 ) * Such address for service shall be within the local limits of the jurisdiction of the Court 
in which the suit, appeal or petition or application is filed or of the District Court within whose 
jurisdiction the party ordinarily resides. 

1 / ! 4) . Wl ."‘ r n a c‘ y P f r,y £ i,s 10 f, Ic an address for service as required by sub-rule ( 1 ) or sub- 

rule ( 2 ), he shall, ,1 a plaintiff, appellant or applicant, be liable to have his suit, appeal, petition 
or application, dismissed for want of prosecution, and if a defendant or respondent, be liablr to have 
his defence, .1 any, struck out and to be placed in the same position as if he hr d not defended Any 

party may apply lor such an order against an opposite party, and the Court may on such application 
make such order as it thinks just. 1 1 


party. 


((>) Where a party is represented by an advocate or pleader notices or processes for service 

on him shall be served in the manner prescribed by O. 3 , R. 5 , unless the Court directs service at 
the address lor service given by such party. set vice at 


( 7 ) A party who desires to change the address for 


,, 7 1 , ' ” c«.a.. K c me aciaress lor service given by him under sub-rule ( 

„r M,b-rulc (*) .hall proem a vc-r.hcd petition to that effect, and the Court may direct the ^nendmint 

ceding. dmgly - ,No "“ d wa V such P cli,i °" sha'I be given to all other parties to the pro- 


in any 


(«) Nothing in this rule shall prevent the Court from directing the service of a notice or process 
other manner if it thinks lit to do so. notice or process 


NOTES. 

ed was not calculated to effect the purpose 
of informing the defendant of the institution 
of the suit, and in order to see whether there 
was due service or not, the Court must con- 
sider all the circumstances of the case, for 
example, the place where the defendant was 
when the summons was issued to him and 
where and how the summons was served 
1931 A.L.J. 1049=1931 A. 727 (F.B. ) ] 
Even if the defendant is served personally, 
it is open to him to come to the Court and 
show that that was not really due service 
because it did not really give him knowledge 
of a claim against him. A fortori it is open 
to the defendant who is served only by the 
inference through substituted service to show 
that he was never properly served at all and 
that he had no knowledge of the claim 134 
I. C. 1202=1931 M. 813=01 M.L.J.* 920. 
Nor is the defendant precluded from after- 
wards showing that in fact '.here had been 
no service on him at all and that the order 
for substituted service was procured on mis- 
representation of facts. Nor will an order 
recorded by the Court to the effect that sub- 
stituted service was effected 01 the defen- 


dant preclude the Court from entering into 
the merits of the defendant’s application in 
spite of such order. 152 I C 830—38 C 
W.N. 1066=1934 C. 745 . When thl ord^ 
for substituted service is procured and such 
service is effected on misrepresentation of 

x s< T v, , ce so effected is not due service. 
Y bld A- Sub stituted service obtained by 

IC 8CH-M935 L 129 proper scrvice * 153 
Procedure.— Granting of order for subsi- 
ded service is at the discretion of the trial 
Court. Appellate Court will not interfere 
!” ch dlscrc tion. 102 I.C. 243=1927 M. 
507=52 M.L.J. 472. See also 1935 L. 169. 

Vki V1CC °* surT } mon s whenever it is practi- 
cable, must be in person and it is only when 

r 5 as °, n , e grounds exist for believing that 
the defendant is keeping out of the way to 
avo, d service, .or that for other reasons it 
cannot be served in the ordinary way that 
substituted service should be ordered. Mere 
aflixing the summons to the defendant's house 
is not sufficient service. 134 I.C. 279=1931 
N. 119 (29 M. 324 ; 21 M. 419; 2 N.L.R. 
02 , Boll.). Application to set aside ex par- 
te decree rejected— Appeal— Court, if can 
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21. A summons may be sent by the Court by which it is issued, whether within 
Service of summons where or without the province, either by one of its officers or 
defendant resides within juris- by post to any Court (not being the High Court) having 
ution of another Court. jurisdiction in the place where the defendant resides. 

I.OC. AMS. [Bombay.] ‘O. 5 . r. 21 . — The following shall be inserted as R. 21 -A in O. 5 : — 

21 .' Court may, notwithstanding anything in the foregoing rules and whether the 

deirndant resides within the jurisdiction of the Court or not, cause the summons to be addressed to 
the defendant at the place where he is residing, and sent to him by registered post pre-paid for 
acknowledgment, provided that at such place there is a regular daily postal service. An acknowledg- 
ment purporting to be signed by the dclcndant shall be deemed by the Court issuing the summons 
to b c prirna Jacie proof of service. In all other cases the Court shall hold such enquiry as it thinks 
fit and declare the summons to have been duly served or order such further service as may in its 
opinion be necessary.” 

2 1 “A. [Nagpur], 1 he Court may, notwithstanding anything in the foregoing rules, cause 
the summons ol its own Court or of any other Court in British India to be addressed to the defendant 
at the place where he ordinarily resides or carries on business and sent to him by registered post 
pre-paid for acknowledgment provided that such place is a town or village in the Akoja revenue 
taluq. An acknowledgment purporting to be signed by the defendant or an endorsement by a 
postal servant that the defendant refused service may be deemed by the Court issuing the summons 
to be f>rima facie proof of service.” 

[Rangoon.] In O. 5 , the following shall be inserted as R. 21 -A : — 

. 21 -A. When any summons is sent for service by a Court to any Court situated beyond 
the limits of Burma, it shall, unless it is written in English, be accompanied by a translation in English 
or in the language of the locality in which it is to be served.” 


LEG. REF. 

1 Vide High Court Notification No. 2182 , dated 
the 9 th August 1940 , published at page 1197 of 
the Bombay Government Gazette for 1940 , Part I V-C. 

Rule 2 1 -A was originally inserter! by High 
Court Notification No. 2502 , dated the 15 th 
October 1930 , published at page 2621 , of the 
Bombay Government Gazette , for 1930 , Part I and 
it ran as follows : — 

2 1 -A. Service of Summons by prepaid post 
wherever the defendant may be residing if plaintiff so 
desires. — W here the plaintiil so desires, the Court 
may, notwithstanding anything in the foregoing 
rules and whether the defendant resides within 
the jurisdiction of the Court or not, cause the 
summons to be addressed to the defendant at 
the place where he is residing and sent to him 
by registered post prepaid for acknowledgment 
provided that such place is at a town or village 
in British India which is the head-quarters of a 
district or recognised sub-division of a district, 
such as a taluka, tahsil or mahal, or in which a 
municipality has been established, or to which 
the provisions of this rule may from time to time 
be extended by a Notification by the High Court 
published in the Bombay Government Gazette. An 
acknowledgment purporting to lx- signed by the 
defendant shall be deemed by the Court issuing 
the summons to be prima facie proof of service. 
In all other cases the Court shall hold such 
enquiry as it thinks fit and cither declare the 
summons to have been duly served or order such 
further service as may in its opinion be necessary.” 

NOTES. 

consider legality of order as to substituted 
service. 1935 L. 169. Substituted service 
obtained by fraud— If due service. 153 I.C. 
80t=1935 L. 129. 

Repusal to accept service — Substituted 
service, if necessary. — It is obligatory on 
the Court to effect substituted service under 


R. 20, only if the summons could not be 
served in the ordinary way. Where the 
process-server and the postal peon had re- 
ported that the appcallant had refused to 
accept the service and the Court was satisfied 
about the correctness of their reports. Held, 
that the Court was entitled to hold that the 
appellant had been duly served and to proceed 
ex parte against him. 1935 L. 171. 

Substituted service — Statement of pro- 
cess-server as to — Presumption from— I r 
rebuttable. — Where the trial Court was 
careful to obtain the statement on oath of 
the process-server before passing the ex parte 
decree, and the trial Court was satisfied that 
substituted service had been duly effected. 
Held, that this did not raise any unrebutta- 
blc presumption and it was open to the appel- 
lant to prove, if he can, .hat in fact substi- 
tuted service was not duly effected. How- 
ever difficult that task may be and however 
strong the presumption that there was proper 
substituted service, he must he given an op- 
portunity to rebut the presumption. 157 I* 
C. 878=1935 Pcsh. 112. 

Transfer of case. — Where the first sum- 
mons was duly served, and it appeared that 
he intentionally neglected to ascertain the 
dates of hearing after the :uit was transfer- 
red, held, that the ex parte do. rte passed oy 
the transferee Court could not be set asu 
for want of due service. 139 I.C. 354— 9 
L 539 

6 . 5, R. 21.— Service outside jurisdiction 
can only be done by an officer of the Court, 
with an order from a Court having jurisd.c- 
tin over the place where heres'des . 

239=89 I.C. 870=1925 R. 325 . There is no 

provision of law by which summons rnay be 
issued by post on a defendant res, ding with 
in British India. 1937 A.M.L.J. 70. 
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22. Where a summons issued by any Court established beyond the limits of 

the towns of Calcutta, Madras ’[and Bombay] is to be 
served within any such limits, ii shall be sent to the 
Court of Small Causes within whose jurisdiction it is 
to be served. 


Service, within Presidency- 
towns, of summons issued by 
Courts outside. 


LOC. AM. — [Bombay.] The following proviso be addtd to O. 5, R. 22 : — 

* “ Provided that where any such summons is to be served within the limits of the town of 
Bombay, it may be addressed to the defendant at the place within such limits where he is residing 
and may be sent to him by the Court by post registered for acknowledgment. An acknowledgment 
purporting to be signed by the defendant or an endorsement by a postal servant that the defendant 
refused service shall be deemed by the Court issuing the summons to be- prima facie proof of service. 
In all other cases the Court shall hold such enquiry as it thinks fit and either declare the summons to 
have been duly served or order such further service as may in its opinion be necessary.” 

[Rangoon.] The following proviso shall be added , namely : — 

“ Provided that where such summons is to be served within limits of the Town of Rangoon, 
the Court may, in addition to or in substitution of any other mode of service, send the summons by 
registered post to the defendant at the place within such limits where he is residing or carrying on 
business. An acknowledgment purporting to be signed by the defendant, or an endorsement by 
a postal servant that the defendant refused service may be deemed by the Court issuing the summons 
to be prima facie proof of service thereof.” 

23. The Court to which a summons is sent under rule 21 or rule 22 shall, 

upon receipt thereof, proceed as if it had been issued 
Duty of Court to which by sur h Court and shall then return the summons to the 
summons is sent. Court of issue, together with the record (if any) of its 

proceedings with regard thereto. 

LOC. AM. — (Rangoon.] The following shall be added as O. 5, R. 23-A : — 

" 23-A. (i) Before re-transmitting a summons, received from another Court for service, 

the Court shall either take down the deposition of the peon serving the summons as to the time 
when and the manner in which the summons was served, or cause tiic peon to make an affidavit 
before the bailiff if the bailifF has been empowered to administer oaths and shall transmit the same, 
together with the summons, to the Court whence the summons originally issued. In the case of 
processes received from other provinces, the deposition or affidavit of the peon serving the summons, 
if not recorded in English, shall be translated into English, before the summons is returned to the 
issuing Court. 

“ (2) In the case of process received from India if the person on whom the summons is to 
be served is not personally known to the process-server, an affidavit or deposition by the person who 
pointed out to the process-server the said person or his ordinary residence or place of business shall 
also be attached to the summons. 

“ (3) When a process is forwarded for service by one Court in Burma to another Court in 
Burma and when the person on whom the process is to be served is not personally known to the 
process-server, the case in connection with which the process was issued shall not be heard ex parte 
without an affidavit or deposition of some person who pointed out to the process-server the person 
to be served or his ordinary residence. The onus shall be upon the person at whose instance the 
summons is issued, either himself or by an agent, to point out to the process-server the person on 
whom the process is to be served or his ordinary residence or place of business. 

“ (4) When the summons has been returned by the process-server under R. 17, a declaration 
of due serv ice or of failure to serv e shall be recorded in Form (Civil) 47, and sent with the summons 
to the Court by which it was issued.” 

24. Where the defendant is confined in a prison, the summons shall be 

. delivered or sent by post or otherwise to the officer 

on defendant in in charge of the prison for service on the defend- 
ant. 


Service 

prison. 


Where the defendant resides out of British India and has no agent in 

British India empowered to accept service, the summons 

resides oui of British India and * ha “ bc addressed to the defendant at the place where 

has no agent. 


25 


Service where defendant 


where the Court is situate. 


V4VIVIIUUIU U C 1 1 A place llv 1 v. 

he is residing and sent to him by post, if there is postal 
communication between such place and the place 


LEG. REF. 

' Substituted for “ Bombay and Rangoon ” 
by A.O. 1937. 

NOTES. 

O. 5 , R. 24 . — The Court shall take judi- 


cial notice of the signature of the jailor on 
the return. 4 B.L.R. O.C. 51 . 

O. 5 , R. 25 . — A summons cannot be sent 
by post to any place to which letters are not 
registered by a post office. 2 B.L.R. (A. 
C.) 59 . The summons should be sent bx 
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. • . ^JS.- — [Allahabad, Oudh, Nac.pur and Rangoon.] For the word “shall ” in the 

third line read the word “ may ”. 

[Madras.] Substitute the following for R. 25 in O. 5 : — 

25 . Where the defendant resides out of British India and has no agent in British India 
empowered to accept service, the summons may be addressed to the defendant at the place where 
he is residing and sent to him by post, if there is postal communication between such place and the 
place where the Court is situate. 

Provided that if by any arrangement between the Local Government of the province in vftich 
the Court issuing the summons is situate and the Government of the foreign territory in which the 
defendant resides the summons can be served by an officer ol the Government of such territory, the 
summons may be sent to such officer in such manner as by the said arrangement may have been 
agreed upon.” 

[Allahabad.] Add after R. 25 : — 

“ 25 -A. V\ here the defendant resides in British India, but outside limits of the United Provinces 
of Agra and Oudh, the Court may, in addition to or in substitution for any other mode of service, 
send the summons by post to the defendant at the place where he is residing or carrying on business. 
An acknowledgment purporting to be signed by the defendant, or an endorsement by a postal servant 
that the defendant refused service, may be deemed by the Court issuing the summons to be prima 
facie proof of service. 

[Naopur.] Add the following as R . 25 -A : — 

“ 25 -A. Where the defendant resides in British India but outside the limits of the Central 
Provinces, the Court may, in addition to any other mode ol service, send the summons by registered 
post to the defendant at the place where he is residing or carrying on business. An acknowledgment 
purporting to be signed by him, or an endorsement by a postal servant that the defendant refused 
service may be deemed by the Court issuing the summons to be prima facie proof of service.” 

[Rangoon.] Add the following as R. 25 -A : — 

“ 25 -A. Where the defendant resides in British India, but outside the limits of the Province 
of Burma, the Court may in addition to or in substitution of any other mode of service, send the 
summons by registered post to the delendanl at the place where he is residing or carrying on business. 
An acknowledgment purporting to be signed by the defendant or an endorsement by a postal servant 
that the defendant refused service may be deemed by the Court issuing the summons to be prima 
facie proof of service thereof." 

Service in foreign territory 
through Political Agent or 26 . Where — 

Court. 

(a) in the exercise of any foreign jurisdiction vested in His Majesty or in 
‘[the Central Government or the Crown Representative], a Political Agent has 
been appointed, or a Court has been established or continued, with power to serve 
a summons issued by a Clout t under this Code in any foreign territory in which the 
defendant resides, or 

2 [ (b) The Provincial Government has, by notification in the Official Gazette 
declared, in respect of any Couit situate in any such territory and not established 
or continued in the exercise of any such jurisdiction as aforesaid, that service by 
such Court of any summons 3 [ issued under this Code by a Court ol the Province] 
shall be deemed to be valid service,] 

the summons may be sent to such Political Agent, or Court, by post or otherwise 
for the purpose of being served upon the defendant ; and, if the Political Agent 
or Court returns the summons with an endorsement signed by such Political Agent 
or by the Judge or other officer of the Couit that the summons has been served on 
the defendant in manner hereinbefoie directed, such endorsement shall be deemed 
to be evidence of service. 


LEG. REG. ‘ 

' Substituted for “ the Governor-General in 
Council ” by A.O., 1937 . 

* Sub-rule was substituted by S. 2 and Sell. I. 
Act XVII of 1914 . 

3 Substituted for the words “ issued by a Court 
under this Code ” by A.O., 1937 . 

NOTES. 

post under a registered cover. 15 W.R. 31; 
1930 L. 439=121 I.C. 382. A person refus- 
ing a registered letter cannot after- 
wards plcaa ignorance of its contents. 16 


.R. 223. But see 18 B. 606. See also 23 
99; 35 B. 213=13 Bom.L.R. 323=11 I. 
351. There is no law by which witness- 
in Native States which have made ar- 
igements for mutual service of processes 
ih British India can be compelled to obey 
: processes, i.e., punished if they fail to do 
If the witnesses so summoned fail to 
*ar, the only way to take their evidence 
by commission. The rule as to 200 mi 
not applicable in such a ease. 142 
1=61 M.L.J. 334. 


O. 5, R. 28] 


The Code of Civil Procedure (V of 1908). 
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LOC. AMS. — [Allahabad, Nagpur and Oudh.J After the words “ the summons may 
insert the words “ in addition to, or in substitution for the method permitted by R. 25.” 

[Madras.] Substitute the following for R. 26, O. 5 : — 

“ 26. Where— 

(a) in the exercise of any foreign jurisdiction vested in His Majesty or in the Governor- 

c* • . r • , . General in Council, a Political Agent has been appointed, or a 

thrn h P i; f - . cr T* or > Court has been established or continued, with power to serve 

through PoL , cal Agent orCourt sumInons issucd b a Court und „ thi ’ Codc ' in any foreign 

or by special arrangement. . . . . , , f , , • . 1 ^ 

r 0 territory’ in which the defendant resides, or 

(b) the Governor-General in Council has, by notification in the Gazette of India declared 
in respect of any Court situate in any such territory and not established or continued in the exercise 
of any such jurisdiction as aforesaid, that service by such Court of any summons issued by a Court 
under this Code shall be deemed to be valid service, or 

(c) by any arrangement between the Local Government of the Province in which the Court 
issuing the summons is situate and the Government of the foreign territory in which the defendant 
resides, the summons can be served by an ofTicer of the Government of such territory, 

the summons may be sent to such Political Agent or Court, or in such manner as may have 
been agreed upon to the proper officer of the Government of the foreign territory by post or otherwise, 
for the purpose of being served upon the defendant ; and, if the summons is returned with an endorse- 
ment signed by such Political Agent or by the Judge or other officer of the Court or by the office? 
ol (he Government of the foreign territory that the summons has been served on the defendant in 
manner hereinbefore directed, such endorsement shall be denned to be evidence of service.” 

[.Nagpur. | In R. 26 (b) insert the words “in addition to or in substitution for the method 
permitted by R. 25 ” between the words “ may ” and “ be sent.” 

[OuDii.j In R. 26 <b) after the words “ the summons may ” insert the words “ in addition to 
or m substitution for, (he method permitted by R. 25.” 

27. Where the defendant is a public officer (not belonging to His Majesty’s 

... ... . military M naval or air] forces 2 [* * * * * 

service on civil pub ic officer r -i 1 

or on servant of railway cum- tl ' c f vant of a railway company or local am 

pany or local authority. the Court may, if it appears to it that the summons 

may be most conveniently so served, send it for service 

on the defendant to die head ol the office in which he is employed, together with 

a copy to be retained by the defendant. 

I. ()(.!. AMS. | Ai.lahabad. ] Io O. 5, ( . 27, add the following as note 1 and notfc 2 : — 

‘Note i. A list of heads ol offices to whom summonses shall be sent for service on the 
.serwmfs of Railway C ompanies working in whole or in part in these provinces is given in Appendix 
II of the General Rules (Civil) of 1911. 

No ik 2. In c\ery case where a Court sees lit to issue a summons direct to any public servant 
othri than a soldier under O. 16 simultaneously with the issue of the summons, notice shall be sent 
to the head ol the ofiice in which the person concerned is employed, in order that arrangements 
may be made for the performance of the duties of such persons.’’ 

Illustration. 

f . . If . ,hc sccs , , u to >“ ue a summons to a kanungo or patwari it shall inform the Collector 

ol the district, and it to aSub-Registrar it shall inform the District Registrar to whom the Sub-Registrar 
is subordinate. ® 

[Madras.] In O. 5, R. 27 after the words “ send it ” insert the words “ by registered post 
pre-paid for acknowledgment." 

[Oudii. ] Insert the word “air” between the words “Military” and “ or”. 

[Rangoon.] Delete the words “Or His Majesty’s Indian Marine Service.” 

28. Where the defendant is a soldier, 3 [saiIor] 4 [or airman], the Court 

Service on soldiers, sailors Se " d ‘Ilf SUm . n ?° n£ for SCrvice to his commanding 

or airmen. officer together with a copy to be retained by the 

defendant. 

LOC. A MS. [Allahabad. ] The present R. 28 shall be numbered 28 (1), and add the follow- 
ing as : — v " 


, or is 
lority, 


. .1 n-"* " iCrC a ^ c * rcss of such Commanding Officer is not known, the Court may apply 

to the officer commanding the station in which the defendant was serving when the cause of action 
arose to supply the address. 111 the manner prescribed in sub-rule (4) of ibis rule. 


LEG. REF. 

1 Substituted for the word “ or naval ” by 
Act X of 1927. 

* The Words “ or His Majesty’s Indian Marine 
Service ” omitted by Act XXXV of 1934. 
a Inserted by Act XXXV of 1934. 

C. C. M.— 102 


4 Inserted by Act X of 1927. 

NOTES. 

O. 5, R. 27. — Mode of service of sum 
mons on a public servant. See 9 O.W.N, 
896=1932 O. 326. 
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( 3 ) W here the defendant is an officer of His Majesty’s military forces, wherever it is practicable, 
service shall be made on the defendant in person. 

(4) Where such defendant resides outside the jurisdiction of the Court in which the suit is 
instituted, or outside British India, the Court may apply over the seal and signature of the Court 
to the officer commanding the station in which the defendant was residing when the cause of action 
arose, for the address of such defendant, and the officer commanding to whom such application is 
made shall supply the address of the defendant or all such information that it Is in his power to give, 
as may lead to the discovery of his address. 

(5) Where personal service is not practicable, the Court shall issue the summons to the defend- 
ant at the address so supplied by registered post.” 

[Madras.] In O. 5, R. 28 after the words “ shall send ” insert the words “by registered post 
pre-paid for acknowledgment.” 

[Oudh. ] Add the following as R. 28 (a) and re-number the present rule as ( b ) : — 

“28. (a) Where the defendant is an officer in His Majesty’s military, naval or air forces, the 

Court shall send the summons direct to him for service together with a copy to be retained by him.” 

[Rangoon.] In R. 28 as amended (by a prior amendment the word ‘ sailor ’ was inserted 
after the word ‘ soldier ’). for the words “ tidier, sailor or airman,” substitute the words “ Mem- 
ber of His Majesty’s military, naval or air forces.” 

# 29 . ( 1 ) Where a summons is delivered or sent to any person for service under 

rule 24 , rule 27 or rule 28 , such person shall be bound 
Duty of person to whom to serve it, if possible, and to return it under his signature, 

for service. with the written acknowledgment ol the defendant, 

and such signature shall be deemed to be evidence 

of service. 

( 2 ) Where from any cause service is impossible, the summons shall be 
returned to the Court with a full statement of such cause and of the steps taken to 
procure service, and such statement shall be deemed to be evidence of non-service. 

' LOC. AMS. — [Ai.lahabad.] In R. 29, sub-rule (1) for the words “ R. 28” read “ R. 28 

(1).” 

[Madras.] Insert as R. 29-A: — 

“ 29-A. Notwithstanding anything contained in the foregoing rules, where the defendant 
is a publfc officer (not belonging to His Majesty’s military or naval forces or His Majesty’s Indian 
marine service) sued in his official capacity, service of summons shall be made by sending a copy ol 
the summons to the defendant by registered post pre-paid for acknowledgment together with the 
original summons, which the defendant shall sign and return to the Court which issued the summons. 

30 . ( 1 ) The Court may, notwithstanding anything hereinbefore contained, 

substitute for a summons a letter signed by the Judge 
Substitution of letter for or suc fi officer as he may appoint in this behalf, where 
summons. the defendant is, in the opinion of the Court, ol a rank 

entitling him to such mark of consideration. 

( 2 ) A letter substituted under sub-rule ( 1 ) shall contain all the particulars 
required to be stated in a summons, and, subject to the provisions of sub-rule ( 3 ), 
shall be treated in all respects as a summons. 

( 3 ) A letter so substituted may be sent to the defendant by post or by a 
special messenger selected by the Court or, in any other manner which the ourt 
thinks fit ; and, where the defendant has an agent empowered to accept service, 
the letter may be delivered or sent to such agent. 

LOC. AMS— [Allahabad.] To O. 5, add the following as Rr. 31 and 32 
“31. An application for the issue of a summons for a party or a witness shall be ma c in 
the form prescribed for the purpose. No other forms shall be received by the Court. 

“ 32. Ordinarily every process, except those that are to be served on a * district 

written in the Court vernacular. But where a process is sent for execution to the Court ni ed 

where a different language Ls in ordinary use, it shall be written in English and shall be a P 


by a letter in English requesting its execution 


NOTES. 1882. 11 M. 475. The words “such signa- 

O. 5, R. 29.— The Commanding Officer turc shall be deemed ruling" ‘in 11 B. 

must serve the summons. 10 M. 319, al- service” give effect to the ruling in 

though the defendant is entitled to the pri- L.R. App. 43. 
vilege given by section 144 of the Army Act* 
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In cases where the return of service is in a language different from that of the district from 
which it is issued, it shall be accompanied by an English translation.” 

[Sind.] Add the following as R. 31 in O. 5 : — 

“ 31. If a summons issued to a defendant residing in British India is returned unserved, the 
Court may] while issuing a fresh summons for personal service or ordering substituted service of 
summons, also order that a copy of the summons addressed to the defendant at the place where he is 
residing be sent to him by registered post, if there is postal communication between such place and 
the place where the Court is situate.” 

ORDER VI. 


Pleading. 


Pleadings generally. 

1. “Pleading” shall mean plaint or written 
statement. 

2. Every pleading shall contain, and contain only, a statement in a concise 

. form of the material facts on which the party pleading 

factl“ndl>rc^cc ma ' Cna relies for his cl f im or defence, as the case may be, 

but not the evidence by which they are to be proved, 

and shall, when necessary, be divided into paragraphs, numbered consecutively. 
Dates, sums and numbers shall be expressed in figures. 


NOTES. 

O. 6. — The provisions of O. 6 apply to 
petitions under O. 33. 138 I.C. 652=1932 

L. 548. Where a portion of the written 
statement is too vague and too general to 
indicate what is meant by the defendant and 
though no attempt is made on behalf of 
the plaintiff to seek a clarification of the 
plea contained therein, it is the duty of the 
Court to call upon the defendant to furnish 
definite particulars of the plea. The prac- 
tice of introducing obscure pleadings with 
a view to taking the adversary by surprise 
is open to grave objection and is not unoften 
likely to lead to grave miscarriage of justice. 
The law imposes a duty on the Judge to 
clarify the pleadings. 194 I.C. 588=1941 
O.W.N. 801 = 1941 Oudh 457. 

O. 6, R . 1. — Pleadings in Indian Courts 
must not be construed with the same strict- 
ness as in English Courts. 6 A. 406. They 
must^ be very liberally construed. 5 C.L. 
J. 25. An amendment of the pleadings can 
be allowed at any stage of the proceedings 
where the sole result of the refusal would 
be to drive the plaintiff to a separate suit, 
to avoid which is one of the principal ob- 
jects of the much wider rule as to amend- 
ment which has been introduced into the 
present Code. A plaint in a suit for rent 
and possession may be allowed to be amend- 
ed by the addition of a prayer for declara- 
tion of title. 113 I.C. 296=1929 M. 273. 
A statement by a pleader is not a reading 
under O. 6, R. 1. 114 I.C. 113=1929 O 

204. 

O. 6, Rr. 1 and 4 ; Scope. — The Court 
under its inherent jurisdiction, is entitled 
to interfere and direct particulars if it con- 
siders that a litigant is substantially em- 
barrassed owing to lack of precision in a 
petition or affidavit; and a party disregard- 
ing this opponent’s request for particulars 
will be doing so at his own risk. Any rele- 
vant statement which could have been in- 
corporated in the petition or furnished by 
way of particulars will not, on failure to 


furnish particulars, be allowed to be im- 
ported in an affidavit in reply at the hearing 
of the petition. 165 I.C. 24=40 C.W.N. 
913. 

O. 6, R. 2. — As to frame of plaint in 
collision cases, see 25 C.W.N., 519=34 C. 
L.J. 178. In election enquiry under Muni- 
cipal Act, in which allegation of corrupt 
practice is made. See 39 C. W. N. 910. 
The law of pleadings may be tersely sum- 
marised in four words “Plead facts not law”. 
It is the duty of the parties to state only 
the facts on which they rely for their claim. 
It is for the Court to declare the law aris- 
ing out of those facts. 1933 S. 103=143 
I.C. 713; 1926 N. 265. Every practitioner 
when pleading should have particular regard 
to R. 2. Nearly all pleadings in this coun- 
try offend against this rule in one way or 
another. Either they lack conciseness or 
they state immaterial facts and a mistake, 
which is frequently made, is to include in 
the pleading either directly or indirectly by 
reference to some document annexed, the 
evidence by which material facts are to be 
proved. 58 C. 418=134 I.C. 538=1931 C. 
458. 

Essentials of Plaint. — What it should 
•contain. 22 C.L.J. 254=20 C.W.N. 310. 
The object of pleadings is to bring the par- 
ties to an issue. 25 M.L.J. 329. Incon- 
sistent pleas are not prohibited. 1925 O. 
120=27 O.C. 175. Pleas and facts consti- 
tuting them should be clearly expressed. 6 
Pat.L.T. 465=1925 P. 168. Pleadings are 
confined to facts and a point of law need 
not be raised in the pleadings. 92 I.C. 926 
= 1926 N. 265. Sec also 1933 S. 103. In 
a suit for damages for breach of contract, 
the defendant may be allowed to give evi- 
dence of a previous contract between the 
parties, although it is not pleaded. The 
fact can be proved as part of the circum- 
stances, and when the defendant does not 
rely on it except as evidence, it is not neces- 
sary to plead it. 152 I.C. 117=38 C.W.N. 
908. 
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3. The forms in Appendix A when applicable, and where they are not 

applicable forms of the like character, as neaily as mav 

t. -till 1 « « • « a ' / 


Forms of pleading. 


be, shall be used for all pleadings. 


4. In all cases in which the party pleading relies on any misrepresentation,. 

Particulars to be given where brC * ch ? f ' trUSt > wil . fuI or “" due influence, 

necessary. and in al1 othe r cases in which particulars may be 

necessary beyond such as are exemplified in the forms 
aforesaid, particulars (with dates and items if necessary) shall be stated in the 
pleading. 

5. A further and better statement of the nature of the claim or defence, or 


NOTES. 

O. 6, R . 3. — Evidence has no place in 
pleading. 1925 P. 410. 

O. 6, R. 4 — Tn an action for damages 

for injury done, the nature of the injury 
ought to be set out. 13 W.R. 246; 10 Porn. 
H.C. 182. In a suit for money advanced, 
defendant pleading illegality of contract 
must clcarlv plead and prove illegality 3 
R. 275=1925 R . 275. [23 M. 227 (P.C.), 

Foil.] A custom should he specifically 
pleaded and all the essential requisites to 
its validity and binding effect should be 
proved. 66 T.C. 640= 34 C.L.J. 310. 
Ordinarily a party should not be allowed 
to prove a custom different from that set 
up by him. Where plaintiffs set up a parti- 
cular custom and the defendants in terms 
deny the custom set up by the plaintiffs and 
go on to plead different custom it is not 
permissible in such a case to split up the 
custom but the case as regards the custom 
set up either by the plaintiffs or bv the de- 
fendants must be taken as a whole and not 
piecemeal. 114 T.C. 113=1929 O. 204. A 
plea of a special nature must be distinctly 
pleaded and made the subject of a distinct 
issue. 25 T.C. 729=18 C.W.N 622 SYr 
nhn 60 C. 733=37 C.W.N. 504=1933 C. 
632. A pleading charging fraud must set 
forth particulars and general allegations, 
however strong the words mav he. cannot 
be -noticed. 15 C. 533 (P C.); 23 C W. 
N. 1045=31 C.E.T. 3; 35 T.C. 339=20 C. 
W.N. 819; 35 T.C. 284= 20 C.W.N. 638; 
20 T.C. 753; 92 T.C. 322=1926 L. 06; 40 
C. 898; 2 Pat. L.T. 528=6 P.E.T. 373 (E. 
B ); 58 T.C. 317; 46 T.C. 342; 30 T.C. 20 
=8 L.B.R. 185; 144 T.C. 1013=1033 R. 
123; 146 T.C. 954=1933 R. 169; 1035 R. 73 
f 2) = 13 R. 175=155 T.C. 890; 1935 L. 222. 
But the omission to set forth particulars 
and details of the conspiracy, by which the 
plaintiff has been fraudulently deprived of 
his property, docs not contravene the provi- 
sions of R. 4. when the transactions alleged 
by the plaintiff speak for themselves and 
furnish internal proof of a well-thought-out 
design on the part of the defendants to de- 
prive the plaintiff of his property. 152 T. 
C. 468=11 O. W.N. 1323. Points as to 
fraud or forgery shall be specifically plead- 
ed. 31 C.W.N. 538=97 T.C. 543=1926 

P. C. 109 (P.C.). Fraud of one kind 

alleged — Relief of another ground cannot be 
given. 34 C.L.J. 529=26 C.W.N. 177. 


5Y.e also 24 C.W.N. 662=30 C.L.J. 475. 
To call a deed both ‘fraudulent’ and ‘bogus’ 
is not a clear piece of pleading. Though 
fraud may he present in both cases, a deed 
may he fraudulent without being bogus and 
hence it is better to keep the two distinct. 

1038 N.L.J. 279-A.T.R. 1938 Nag. 546. 
Where a person relies on the fraud of an- 
other. it is his duty to say so in bis plead- 
ings. Tn the absence of any pleading, even 
if there is evidence of fraud, the Court 
would not he able to consider it. 1941 N. 
L.T. 230. Charges of fraud and collusion 
must he proved by those who make them by 
established facts or inferences legitimately 
drawn from those facts taken together as a 
whole. 20 T .C. 482; 45 M L. T . 363=39 C. 
L.T. 165=1023 P C. 73 (P.C.). Suit for 
money advanced — Defendant pleading illega- 
lity of contract — Defendant must clearly 
plead and prove illegality. 92 T.C. 270= 
1025 R . 275. Coercion. undue influence, 
fraud and misrepresentation are all separate 
categories in law. 30 P. 441=42 T.A. 135 
fP.C.). 05 T.A. 110. Ref.) Tf there 


ire facts on the record to justify the infer- 
ence of undue influence, the omission to 
make an allegation of undue influence speci- 
fically is not fatal to the plaintiff’s ease. All 
that the Court has to see is that there is no 
surprise to the defendant. 132 T.C. 452= 
1031 N. 63. Where fraud or coercion or 
misrepresentation is alleged, it must be sup- 
port r-fl hv particulars. 39 B. 140; and also 

strictly proved. 13 R. 175=155 T.C. 890 
= 1935 R. 73; 1935 L. 222. New case of 
fraud must not he allowed to he set up on 
appeal. 26 Rom.L .R. 622. Plea of estop- 
pel should preferablv be raised and issue 

framed. 1926 M. 1052=96 T.C. 915/2). 
Special damage — Particulars to be given. 
01 T.C. 728=1926 C. 549. Suit on settled 
accounts — Order for inspection to be allowed 
— Lateness of application may be dealt with 
bv an order as to costs. 137 T.C. 636=1944 
M. 284=62 M.L.T. 226. Suit relating to 
casements — Plea of lost grant or immemo- 
rial user not specifically stated— Inference 
of lost grant may be made— Plain* allcga- 
tions to be liberaliv construed. 1944 L. ^i- 

= 142 T.C. 458=56 C.L.J. 274. 

O. 6, R. 5. — If averments in a plaint are 

not precise, the defendant can apply o 
particulars. Failure to do so operates as 

estoppel in second appeal. 1 Fat< , * 117 
=52 I. C. 964. On this rule, jer oho 147 
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Further and better statement, furthcr and bettcr particulars of any matter stated in 
or particulars. an Y pleading, may in all cases be ordered, upon such 

terms, as to costs and otherwise, as may be just. 

6 . Any condition precedent, the performance or occurrence of which is 

Condition precedent. intended to be contested, shall be distinctly specified 

in his pleading by the plaintiff or defendant, as the 
case may be ; and, subject thereto, an averment of the performance or occurrence 

of all conditions precedent necessary for the case of the plaintiff or defendant shall 
be implied in his pleading. 

7. No pleading shall, except by way of amendment, raise any new ground 

Departure. of dla ‘ m or contain any allegation of fact inconsistent 

jame Wlth the P revl0us pleadings of the party pleading the 

8. Where a contract is alleged in any pleading, a bare denial of the same 

Denial of contract. the opposite party shall be construed onlv as a 

r c denial m fact of the express contract alleo-ed or of 

matters of fact from which the same may be implied and not ns -wl • i c ^ 
legality or sufficiency in law of such contract. ' ’ * 3 dcn,al of the 

NOTES. 

i.C. 842. O. 6, R. 5 permits merely a 
further and better statement of the nature 
of the claim or further and better particulars 
of any matter stated in any pleading, and 
not the submission of new material alto- 
gether based on an entirely different cause 
of action, rhis would be really repugnant 
to K. 7 of the same Order which unequivo- 
cally prohibits the raising of any new ground 
of claim or the alleging of any fact incon- 
sistent with previous pleadings. 1937 
l-ah 795 It is not open to a defend- 
ant to make a grievance of any vagueness 
in the plaintiff s pleadings at an appellate 
stage because if they so desired, it would 
be open to them to apply for further and 
particulars under R. 5. I. L. R 
(H37) 1 C. 491=41 C.W.N. 88=1937 C. 

O. 6 R. 5 only permits a better statement 
of the claim being put in when it is ordered 
by the Court. If the Court considers that 
no replication is called for, it has the dis- 
^ etl ,°" to T reject it. 41 P.L.R. 650= A. I 
R. 1939 Lab. 386. Court will not allow a 
party to take advantage purely on technical 
grounds which are devoid of any merit 
M R. (1937) Nag. 498=1937 Nag 376! 

Where a plaintiff is ordered to give parti- 
culars one of the terms of the order may he 
that the action shall be dismissed unless the 
particulars, are delivered within a certain 
time. Where a trial Judge makes an order 
of (Jismissal and makes it fairly giving even- 
kind of chance, an appellate Court, if indeed 
it has any power at all to interfere with such 
a discretion so judicially exercised, should 
be exceedingly slow to do so. Broadlv 
speaking, it is not desirable that case's 

S m ,,I i b . C in , w , a Y- 11 is no * desir- 
able that Judges should be stringent where 

it comes to dealing with litigants who mav 

have gone wrong because of ignorance or 

wrong advice. It is not advisable on the 

other hand to allow litigants to take up a 

contumacious attitude, holding their facts 


hack until they have an opportunity of fish- 
mg about in their opponent's evidence. 190 
I.C. 719=1940 N.L.J. 307=1940 Nag. 261. 

O. 6, R 6.— Scope of contract— Condi- 
C P m-lS77 S r PCCifi , C ,o plea »«“*»**. 94 

an • for^Te^faiLe .o comply wT.h^eri 

the ° n ' ‘ Vf- S Hou e r d Pir „ a o ti0 d n ou°b f t 

he ground of exemption, but where he has 
stated a particular ground he ic n ~«. " 

eluded thereby from relying on anv nfu 

ground, and particularly when such "rouml 

l"turf ° U W, furni - shcd , b " "t of C th?Teg?s 

him to rely upon S 5 nf tiJ tt o - P to 
Ac? f 9 °3 S 7 ,|>0 " emcn .' of Execution* of Decrees 

o r N fro 'v^ 

Oudh 111. Sec also 1941* Rang. 37 988 = 1941 

to thc 6 ’ca^ I ? Iain,iflr n ; ust bc ,im *ted 

plaint 54 T r 41 he P uts forward in his 

y on U,g * nuestionedT y Cn ^ r a , d 'he b f y or: 

X C d iS in !, hc nature of a supple! 
wfth U can be g - a ? d no plca "-consistent 
by wav of , b ra ! sed al a Iater sta ge except 

C. 8^1 9 ?9 men L dm T6, 0f r P ' Ca, ! inS - 117 r 
subsequent pleadi^s! .^Yc” 'Tm 

whe?" ,h C e nt oh° f Y' should "« be* allowed 

himself! 0 dm, rr S 3?s ade f2t y V'"™ 

tZSIo r b a l- d , in '-iel CoS can?,'„? r be at al! 
(Rev ) b c !■ up on ^PPeal. 8 L.R. 156 

'947 P W.N. C 7?Ll937 C pat C . V Ms‘° "’ in ° rS * 

8 T~ P J ca of want of considera- 
te 4 be . ra - Se 1 cven wh( ' n execution of 

9 h I f ir 1 ! r 4 B ‘ ir - LT - 24= 

* I.C. 469; 5 C. 684; 13 M. 549; 18 A. 125 
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9 . Wherever the contents of any document are material, it shall be sufficient 

in any pleading to state the effect thereof as briefly as 
Effect of document to be possible, without setting out the whole or any part 
s,atcc *- thereof, unless the precise words of the document or 


any part thereof arc material. 

10 . Wherever it is material to allege malice, fraudulent intention, knowledge 

or other condition of the mind of any person, it shall 
Malice, knowledge, etc. p, e sufficient to allege the same as a fact without setting 

out the circumstances from which the same is to be inferred. 


1 1 Wherever it is material to allege notice to any person of any fact, matter 

or thing, it shall be sufficient to allege such notice as a 
Notice. fact, unlcs« the form or the precise terms of such notice, 

or the circumstances from which such notice is to be inferred, are material. ___ - 


12 Whenever any contract or any relation between any persons is to be 

implied from a series of letters or conversations or other- 
implied contract or relation. wise from a number of circumstances, it shall be 

sufficient to allege such contract or relation as a fact, 
and to refer generally to such letters, conversations 01 circumstances without 
setting them out in detail. And if in such case the person so pleading desires to 
rely in the alternative upon mete contracts or relations than one as to be implied 
from such circumstances, he may state the same in the alternative. 

13 . Neither party need in any pleading allege any matter of fact which the 

law presumes in his favour or as to which the burden 
Presumptions o law. 0 f proof lies upon the other side unless the same has 

first been specifically denied ( e.g.> consideration for a bill of exchange where the 
plaintiff c ucs only on the bill and not for the consideration as a substantive ground 
of claim). 


14 . Every pleading shall be signed by the party and his pleader (if any) : 


NOTES. 

O. 6 , R. 10. — Allegations of fraud must 
be taken in the pleadings and must not be 
allowed to be made at a later stage of the 

suit. (1916) 1 M.W.N. 180; 15 C. 533 
(P C.). Mere want of diligence is not 
fraud. 61 I.C. 823=2 Pat.L.T. 101 . 

Plea of Insanity— Pleadings.— Though 
it may be that a party seeking to avoid the 
effect of a deed by pleading insanity at the 
time of execution of the deed is not bound 
to plead circumstances from which be was 
bound to establish insanity and though it is 
permissible for him to lead evidence in proof 
of general insanity from which an inference 
of unfit mental condition at the time of the 
deed could be drawn and the burden lay on 
the opposite party to prove the contrary, that 
docs not absolve the Court from the liabi- 
lity to scrutinise the pleadings of the parties 
when pleas have been made and if these 
pleas appear to be destructive of the case of 
usual insanity it will not be proper for the 
final appellate Court of fact to infer usual 
insanity from the statement of some wit- 
nesses ignoring the pleading. 177 I.C. 80 
= A.I.R. 1938 Nag. 204. 

O. 6 , R. 13.— See 99 I.C. 538=1927 L. 
83. Flaw in title appearing from pleadings 
of person bound to prove it — Objection can 
be raised on such disclosure — Pleadings. 
1929 P.C. 303=124 I.C. 575. 

O. 6, R. 14) — Strict proof of pleadings 
having been read out and explained to 


’urdanashin ladies should be had, before 
hey are accepted as satisfactory proof of 
be contents. 38 A. 627=31 M.L.J. 697= 
13 I. A. 215 (P.C. ), reversing 13 I.C. 882- 

Phis rule has no application to cases falling 
inder O. 29. R. 1. 21 C. 60 (P.C.). 

A'hat is required by this rule is that the 
ilaint must be in existence before the 
urc is put in. 15 A. at 60. See. nlso 22 
\. 55; 6 M.L.J. 213; 17 C. at 582 (P.C.). 
rhere is no rule providing that a person 
lamed as co-plaintiff is not to be treated as 
1 plaintiff unless be signs the plaint. 17 C. 

it 582 (P.C.) ; 80 I.C. 141 = 1925 S. 159. 

Signature, object of. — The object of the 
signature to a plaint is to prevent as far as 
possible disputes as to whether a suit was 
nstituted with the plaintiff’s knowledge and 
uithority or not. 87 I.C. 1002=1925 S. 
>75; 139 I.C. 114=1932 S. 9. Such autho- 
rity may be established by other means than 

the signature. 139 I.C. 114=1932 S 9 
The provisions of R. 14 relate to a m 
matter of procedure and any mistake 
amission therein may be amended at any 

time subsequent to the institution °f the si • 

1932 S. 9. See also 80 I-C- H'.V R 14 
747; 167 I.C. 158=1937 Pcsh. 17. ” 

at O. 6 which requires a *° r ,f 

signed by the parties is merely 
procedure. So. where it >s found that a 

suit was duly authorized by a ’ h 

question whether his signature K-half be- 
him or by somebody else on his behalt 
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Pleading to be signed. Provided that where a party pleading is, by reason of 

absence or lor other good cause, unable to sign the 
pleading, it may be signed by any person duly authorized by him to sign the same 
or to sue or defend on his behalf. 


LOC. AM.' — [Calcutta.] O. 6, R. 14 -A. Add after R. 14 : — 

“ 14 -A. Every pleading when filed shall be accompanied by a statement in a prescribed 
form, signed as provided in R. 14 of this Order, of the party’s address for service. Such address mav 
from time to time be changed by lodging in Court a form duly filled up and stating the new address 
of the party and accompanied by verified petition. The address so given shall be called the registered 
address of the party and shall, until duly changed as aforesaid, be deemed to be the address of the 
party for the purpose of service of all processes in the suit or in any appeal from any decree or order 
therein made and for the purposes of execution and shall hold good subject as aforesaid for a period 
of two years, after the final determination of the cause or matter. Service of any process nriv be 
effected upon a party at his registered address in all respects as though such party resided thereat ” 


15. (1) Save as otherwise provided by any law for the time being in force 

Verification of pleadings. every pleading shall be verified at the foot by the party 

, , . ° r ^ one ot the parties pleading or by some other 

person proved to the satisfaction of the Court to be acquainted with the facts of 
the case. 


. NOTES. 

conics immaterial. I.L.R. (1939) Nag. 
515=1939 Nag. 2-42. There is no rule 
that a person named as a co-plaintiff is 
not to be treated as plaintiff unless he signs 
and verifies the plaint. 139 I.C. 114=1932 
S. 9; 167 I.C. 158=1937 Pesh. 17. Sec 
also 17 Cal. 580 (P.C.). The plain terms 
of O. 6 , R. 14 apply to a company and arc 
not excluded by reason of the provision of 
O. 29, R. 1 in case of corporations. 32 
Bom.L.R. 1305. See. also 32 P.L.R. 655; 
134 I.C. 1170=1931 S. 178 [following 21 
C. 60 (P.C.) and 55 B. 151). The use of 
a stamp bearing the name of the party is 
sufficient for the purpose of signing even 
in cases where he is able to sign. 54 M. 
L.J. 65. Plaint valid if signed by person 
instructed by plaintiff to sign. 1925 L. 144 
u V 4b8: CC. ®80. Plaint filed on 

behalf of person exempted from personal ap- 
pearance in Court— Plaint signed by his 
servant— Subsequent power of attorney to 
servant by plaintiff ratifies prior acts of 
servant. 104 I.C. 747. A plaint is pro- 
perly signed when it is signed by a person 
specially authorized to do so by a company 
which is incorporated in a foreign countrv 
8 P.R. 1912=10 I.C. 141. As to filing 
pleading on behalf of corporation, see 31 
C.W.N. 1030=105 I.C. 568=1927 C. 780. 
A prisoner in jail, who is unable to sign a 
plaint, may authorize some other person 
under R. 14 to sign it for him, and the plaint 
so signed will be a valid plaint. 40 A. 147 
= 16 A.L.J. 64. An omission by the plain- 
tiff to sign the plaint is no ground for reject- 
ing it; the plaint ought to be returned for 
amendment. 80 I.C. 141; 11 I.C. 842= 
254 P.L.R. 1911. A defect in the signature 
of a plaint or even the absence of any signa- 
ture, it being found that the suit was filed 
with the knowledge and consent of the plain- 
tiff, is not ordinarily a ground for interfer- 
ence in appeal. Much less is it a ground 


for interference by a District Munsif under 

ir 1 n the y , 1 Ia 8 e Courts Act or by the 
High Court in exercise of its powers of 

Q •. . j Z' % ^ ^ assert any 

speefic prejudice to himself arising out of 

Vrn lTT c Q Snhnty. 30 L.W. 499=1929 M 
790. Sec also 134 I.C. 26=1931 A I r 

193?S 93 9. A - 507 (S - B > i® ’ c nfc 

55 f?’ 1 V and , 1S — See 41 Bom.L.R. 

S V‘ t by bmited company— Plaint signed 
and verified by Secretary— Sufficiency-Affi- 
d r testifying to Secretary’s fitness to 

verify— Necessity . 40 C.W.N. 930 

cation, jtc I'l't 

applicalnhty of the rule to' petitions 8 to 

Pat a m -S nminal revision, see 19 

c , . A venfic ation to the effect that 

to the frlfn" ? 3dc V he P ,aint wcre true 
ff is in formation and belief of the plain- 

locs nnt accordance with R. 15 though it 

mafion Jr? ! hc , S n T lrccs of bis infor- 

=19??'C 632 ' Wi 39l=3 1 8 C-W.N. 551 
L. 032. When a plead ng docs not 

conform to this rule, the defect & is a me?e 

mem U a 3i y r u? t M Ca ?n^ bc CUre<1 by amcn d- 
376 ' 397 T 54 C - 4 80=1927 C. 

th,* 4 -Tt! r"’ ,C 0 am cnded takes effect from 

t „ ‘ e of ? r *8>nal institution. (Ibid.) 

nlafntiff, ° f VCn £ cation by some of the 
the Cmfrt d ^ ffcct the jurisdiction of 

~1931 A 2 ^ 1931 A L -J- 777 

Til, Lrifi 50 ?- < S -B ). See also 133 I.C. 626. 
uerson * fica * ,0n should be made by some 

person acquainted with the facts of the case. 

rak;‘Ji , See . als ° 4 B. 468. Paragraphs 
raising legal points need not be verified. 138 

A'L;3 3 ? = J 932 ^ L - 328 ' A Petition by the 

Administrator-Cericral for Letters of Ad- 
ministration is sufficiently verified by his 

_ gnature. 20 C. 879. When a plaint con- 
£!"? " um crous allegations of fraud, the de- 
fendant might require the plaintiff to verify 
the plaint himself. 9 A. 505. See also 8 
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( 2 ) The person verifying shall specify, by reference to the numbered para- 
graphs of the pleading, what he verifies of his own knowledge and what he verifies 
upon information received and believed to be true. 

(3) The verification shall be signed by the person making it and shall state 
the date on which and the place at which it was signed. 


16 . The Court may at any stage of the proceedings order to be struck out 

Striking out pleadings. or amcnded an Y matter in any pleading which may be 

unnecessary or scandalous or which may tend to 
prejudice, embarrass or delay the fair trial of the suit. 

17 . The Court may at any stage of the proceedings allow cither party to alter 

Amendment of pleadings. or amend Ms pleadings in such manner and on such 

terms as may be just, and all such amendments shall be 
made as may be necessary for the purpose of determining the real questions in 
controversy between the parties. 


NOTES. 

C. 855. In rase the verification is defective, 
it can be amended. 20 A. 442. Sc£ also 
18 A. 306 (F.R.). A plaint which is not 
verified cannot he treated as waste paper. 
22 A. 55. Also a written statement. 11 C. 
W.N. 871. Rut see 46 A. 637=22 A.L.J. 
600. If the verification is found to be false 
the suit cannot be dismissed. 24 W.R. 71. 
Sub-R. (2) follows the ruling in 15 A. 50. 

O. 6 , R. 16: Scopf. of the Rule.— 92 
I.C. 026=1026 N. 265. O. 6 . R. 17 and 

O. 7, R. 11 should be read together. 41 
Rom.L.R. 787=1039 Rom. 354. The jurisdic- 
tion given to the Court under R. 16 is one 
which ought to be exercised with great care 
and caution. 20 C.W.N. 670=88 I.C. 435. 
Inconsistent rights claimed alternatively may 
be permitted except when they are destruc- 
tive of each other. 22 C.L.T. 254=20 C. 
W.N. 310. See also 17 C.W.N. 565=16 
C.L.J. 404. Pleadings disrespectful to the 
Court may he struck out. 22 M. 155; 42 
T.C. 620. A Court can at any stage of tin- 
proceedings direct that any matter in any 
pleading which may tend to prejudice, 
embarrass or delay the fair trial of a suit 
be amended or struck out. 20 O.C. 102= 
41 I.C. 003; 75 T.C. 433=1023 P. 357; 1024 

P. 280. Tn a suit by son disputing aliena- 
tion by a Hindu father, general allegation as 
to immorality without particulars must he 
struck out. 140 I.C. 535=1032 A.L.J. 
309=1932 A. 467. When the trial Court is 
not moved to strike out inconsistent defences 
which arc embarrassing, re-trial cannot be 
claimed on the ground of embarrassment in 
second appeal. 32 L.W. 61 = 1930 M. 814. 
When an order is made under R. 5 of O. 6 . 
for delivery of particulars and the defen- 
dant makes default, it is open to the Court 
to direct that the defence should be struck 
out even though it was not a term of the 
original order that the defence should be 
struck out. In such a case the defaulting 
partv comes within the reach of this rule. 
53 M. 645=59 M.L.J. 22=1930 M. 473. 

O. 6, R. 17: Scope of the Rule.— 
Under this rule the powers of amendment 
vested in the Court are very wide. 10 M. 
L.T. 116=12 I.C. 119; 3 L. 382; 96 I.C. 


79; 1025 M. 585 (2) =48 M.L.T. 349; 49 
I.C. 441 ; 87 T.C. 950=1025 O. 692; 29 I.C. 
132; 84 PR. 1010=52 I.C. 464 ; 58 I.C. 
665=24 C.W.N. 740; 100 I.C. 469=1927 C. 
C. 477; 1931 L. 595. See also 36 P.L.R. 
253=1934 L. 1009; 155 I.C. 1016=41 L.W. 
420=1035 M. 286. O. 6 , R. 17 is not ex- 
haustive of the powers of Court in matters 
of amendment of pleadings. 19 Pat. L.T. 
101 = 1938 Pat. 200. 5Ye also 1938 Lab. 
270. The provisions of the Civil Procedure 
Code allow a wide discretion to the Courts 
in the matter of amendment of pleadings. 
The main considerations to be home in mind 
while allowing amendment of pleadings arc 
the advancement of the interest of substan- 
tial justice and the avoidance of the multi- 
plicity of litigation. 1037 O.W.N. 1131 = 
A . I . R . 1937 Oudh 484. Se.e also 1937 Rang. 
413; 1941 O.W.N. 704. It is not by a 
mere change in the wording of the plaint 
or the introduction of fresh details that the 
nature of a suit is altered. The alteration 
which affects the case is one where the 
original suit is wholly displaced by the pro- 
posed amendment or where a totally differ- 
ent or inconsistent case is introduced. Rut 
where this is not the case, leave to amend 
cannot he refused merely on the ground 
that the words which did not find place in 
the original plaint had been introduced in 
the subsequent plaint, even though the effect 
of those words is not to introduce a new or 
an inconsistent case. A.I.R. 1938 Lah. 712. 
Though O. 6 , R. 17 begins with the words 
‘the Court may’, the latter portion indicates 
that if the amendment is permissible under 
the law otherwise the Judge has no discre- 
tion but to allow it, if it is necessary for 
determining the real question in controversy 
between the parties. Where a suit was tor 
monies due on a mortgage as evidenced by 
a pronote and a deposit of title-deeds, out 
the pronotc was found to be inadmissible in 
evidence, the plaintiff could be permitted to 
amend his plaint, so as to base h'S cause ° 
action on the original debt (or which the de- 
fective pronote was given. There cou, “ , , 
no prejudice to the other party such as could 
not be compensated by costs, and the s , 
would still remain after the amendment, a 
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NOTES. 

suit to recover money on a mortgage created 
by deposit of title-deeds. 1938 Rang.L.R. 
521 = 1938 Rang. 461. A Court has no 
right to direct the amendment of a plaint 
when it has no jurisdiction over the subject- 
matter of the plaint. Hence where a suit 
is filed in a Court for a sum beyond the 
jurisdiction of the Court, the Court has no 
right to allow amendment of the plaint re- 
ducing the amount claimed so as to bring 
it within the pecuniary jurisdiction of the 
Court. (33 M. 262, Rel. on.) 158 I. C. 
516=1935 A.L.J. 981 = 1935 A. 842. To 
allow or not to allow an amendment is in 
the Court’s discretion which must be libe- 
rally exercised. 1925 M. 794=48 M.L.J. 
489; 1925 N. 9; 25 I.C. 567=19 C.L.J. 
518; 13 I.C. 128=15 C.L.J. 439; 41 C.W. 
N. 1084=1937 Cal. 485; 1941 O.W.N. 704 
= 1941 A.W.R. (H.C.) 188; 11 I.C. 481 
= 14 C.L.J. 188; 9 I.C. 267; 45 I.C. 649; 
37 I.C. 914; 34 C.L.J. 529=26 C.W.N. 
77; 27 M. 80. It must be exercised in a 
judicial manner and according to well-set- 
tled principles. It is within the power of 
the Court to allow parties to add to their 
pleadings and where this is done without 
any objection by the parties, it is too late in 
the day for one of the parties to raise ob- 
jections to it in appeal for the first time. 
1941 O. 498=1941 O.W.N. 768. In many 
cases where the plaint is allowed to be 
amended the subject-matter of the claim is 
necessarily enlarged and the defendant can 
hardly be heard to say that it is unjust that 
the plaint should be allowed to be amended 
simply because it will result in his having 
to pay the just dues of the plaintiff. Hence 
an amendment of plaint by which the subject- 
matter of the claim is enlarged by including 
the right to enforce the mortgage bond 
against the properties which the plaintiffs 
were entitled in law to enforce by the right 
of subrogation which they possessed and to 
which they had expressly referred in their 
written statement in an earlier suit is justi- 
fied. 195 I.C. 428= A. I. R. 1941 Pat. 276. 
1931 L. 595=133 I.C. 646. An amendment 
of the plaint should not be allowed when 
plaintiff seeks to amend in order to sue on an 
entirely different legal relationship between 
himself and the defendant from that relied 
upon in the original plaint, and when the en- 
tire nature of the suit is sought to be chang- 
ed. 1937 A. M.L.J. 104. See also 1939 
Sind 173; 1941 Rang. 37. It is gene- 

rally most desirable that a party desiring to 
amend his pleadings should submit his pro- 
prosed amendments in explicit form before 
leave sought is granted. 1940 Rang.L.R. 
603. An amendment which only seeks 
to develop the original cause of ac- 
tion without varying it can well be 
allowed. 41 L. W. 37=1935 M. 137. 
As to conditions which should be satisfied 
before granting amendment, see 103 I.C 
455=23 N.L.R. 81 = 1927 N. 310; 103 I.C. 
670=192 7 M. 859; 92 I.C. 926 ; 55 I. A. 360 
C. C. M. — 103 


=55 M.L.J. 523=52 B. 597 (P.C.); 1930 
N. 295. A written application is not ne- 
cessary to move the Court for an order 
allowing an amendment. An oral applica- 
tion is sufficient. 52 I. C. 758. Dis- 
cretion in allowing amendment should 
be freely exercised but not where the 
suit by amendment would relate to a 
different subject-matter. 32 I.C. 624= 
(1916) 1 M.W.N. 171. 

Notice. — Where a plaint was returned for 
amendment and was amended without notice 
to the other side, and the amendments were 
all important, the order was set aside and 
case remanded for trial on the original plaint. 
1939 A. M.L.J. 112 (1). 

Leave to amend when given.— Principles 
as to allowing amendment. See 132 I. C 
311=1931 M. 1=60 M.L.J. 713. also 
(1938) 2 M.L.J. 846. The nature of the 
defence can be looked into for the purpose 
of seeing whether an amendment of the 
plaint should be allowed. 154 I.C. 720= 
VV. 37=1935 M. 137. The only thing 
which must not be altered by an amendment 
is the fundamental character of the suit 
which expression refers to the foundation 
on which the suit is based and not the prayer 
in the plaint. Hence when a plaintiff leaves 
the foundation of the case entirely unchang- 
ed but seeks to amend the plaint by asking for 
a different relief, the amendment may be 
allowed. 1933 R. 247. O. 6, R. 17, res- 
tricts amendments to matters necessary for 
determining the real question in controversy 
between the parties. Where the amend- 
ment sought would introduce a new and 
inconsistent case involving fresh trial with 
iresn pleadings and fresh evidence, it ought 
» be allowed. 1940 N. 8=1939 N.L.J. 
525. See also 1941 Rang. 37. If the plaintiff 
had put forward one ground of exemption 
l tom limitation, he is not precluded from 
applying at the hearing of the suit to amend 
1 , plaint claiming exemption on another 
and not inconsistent ground of exemption. 

- 531=37 Bom.L.R. 165=1935 B. 
213, 41 C.W.N. 1084=1937 Cal. 485. In 
a case where it appeared that the appeal was 
authorised by the Government the Court al- 
lowed the amendment of cause title by sub- 
stituting the words “The Secretary of State 

na1iK n r , T| ,n Q CoUn ? i r for “ Karachi Munici- 
K-o J u ( T» e Sp , c , cial La »<l Acquisition Officer, 
Karachi)”. 131 I.C. 118=1931 S. 63. 

Amendment to change the date when cause 

action arose and not to change the cause 

W M t,0 7 C , i tSC /n S t°)i ,cl be a,, °wed. 1925 M. 

rM » 39J. See also 48 C. 

3- (P C.,, 15 R.D. 293. One distinct 
cause of action cannot be substituted for 
another. 133 I.C. 646=1931 L. 595. Where 
a person, an heir of M, claims that the 
mortgages in question were assigned to him 
?y. way of a family partition as his share of 
inheritance but being unable to rely on that 
ced, as it was not registered, he subsequent- 
ly desires to bring the suit as heir to M since 
deceased, and he has joined the other heirs 
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as defendants as they did not wish to be 
plaintiffs, it cannot be said that one distinct 
cause of action has been substituted for 
another nor that the subject-matter of the 
suit has been changed. The proposed 
amendment is purely an amendment and not 
a transformation and the amendment should 
he allowed. 1934 R. 234. Plaintiff sued 
her deceased husband’s brother and his sons 
for an injunction to restrain them from tres- 
passing on her land, claiming title to the 
land as heir to her husband who got the 
same on a partition between him and the de- 
fendants. The defendants admitted the 
partition but denied that the land was family 
property at any time. Before trial, plaintiff 
applied for an amendment of the plaint by 
further basing her title on adverse posses- 
sion against the defendants and asking for 
a declaration that the land belonged to her 
and was in her possession and enjoyment. 
Tt was held, the amendment ought to he al- 
lowed. There is no objection to amend- 
ments which just develop the original cause 
of action so long as thev do not vary it. 

154 T.C. 720=41 L.W. 37=1935 M. 137. 

Where a suit was based on an acknowledg- 
ment and on the defendant's plea for re- 
opening the earlier transactions, an appli- 
cation to amend the plaint by basing the suit 
on the original transaction was made, it was 
held that the amendment though it sought 
to introduce a new case, did not seek to in- 
troduce an inconsistent case and that as the 
amendment was in pursuance of a request 
of the defendants for re-opening earlier tran- 
saction it should be allowed. 196 T.C. 190 
= 1941 N.L.T. 340. Cause of action can be 
amended if the frame of the suit is thereby 
not altered. 14 L.R. 60 (Rev.). All 

amendments necessary for deciding points in 
dispute should he allowed — Revision lies 
against improper refusal. 21 L.W. 639= 
87 T.C. 90=48 M.L.T. 349; 85 T.C. 344; 
22 L.W. 26=1925 M. 950; 1930 L. 278 
(2) . The Court ought to give all reasonable 
indulgence with regard to amending. 32 C. 
582 (600). Amendments of plaint should 
he allowed to avoid multiplicity of suits. 86 
T.C. 615=1925 C. 944 ; 45 A. 220; 19 T.C. 
250=11 A.L.J. 423; 56 T.C. 115; 64 T.C. 
99; 28 P.L.R. 15=1927 L. 103; 155 T.C. 
1016=41 L.W. 429=1935 M. 286, or to rec- 
tify mere technical defects. 42 P.L.R. 139 
=1940 Lah. 201. Suit in firm name by sole 
proprietor may be allowed to be amended on 
terms by inserting the words “(plaintiff) 
carrying on business under the name and 
style of (firm)”. 35 C.W.N. 432=134 T. 
C. 1200=1931 C. 77 0. See also 1935 A.M. 
L.J. 11 (Amendment to insert statement 
that the suit is on behalf of the family). 
When the amendment is only asked for out 
of abundant caution because of a conflict of 
decisions on the point it should be allowed 
as it does, not injure the defendant and pre- 
vents plaintiff being formally driven to a 
fresh suit on the same matter. Where a 


minor files a suit for accounts of the 
partnership alleging that the release deed by 
his mother was not binding on him as his 
mother was neither de jure, nor de facto his 
guardian in executing it, an amendment of 
adding a specific prayer for a declaration 
that the release deed executed by his mother 
as his guardian is not valid or binding 
against plaintiff should be allowed. (1925 
M. 188. Foil.; 1930 M. 322; 1927 M. 973 
and 1927 M. 182, Hist.) 148 I.C. 869=39 

L. W. 476=1934 M. 267. A prayer for con- 
firmation of possession can be changed into 
one for recovery of possession on the same 
facts. 35 C.W.N. 620. See also 1940 P. 
W.N. 086. So also a prayer for decla- 
ration of plaintiff’s right to an office in a 
temple by terms and for possession of the 
same for a particular year, can after the 
lapse of the year, without the suit being 
taken up for hearing he changed into a 
prayer for possesion during alternative 
vears. 155 T.C. 1016=41 L.W. 429=1935 

M. 286. Where a suit is wrongly instituted 
in the name of the deity when the property 
is bequeathed to the temple, but the irregu- 
larity had neither occasioned any injustice 
nor misled any of the parties to the suit and 
had not resulted in any of the questions at 
issue being improperly tried, it would not 
be right to dismiss the suit altogether and 
amendment would meet the ends of justice. 
1941 N.L.J. 184. No power has been given 
to Courts to enable one distinct cause of 
action to be substituted for another nor can 
the subject-matter of a suit be changed by 
an amendment. 42 P.L.R. 104=1940 Lah. 
225. Amendment should not be refused on 
the ground that a fresh partv shall have to 
be joined. 10 T.C. 737=7 N.L.R. 43. 

Leave ro amend when refused — Mere 
delay is not an adequate ground for refus- 
ing amendment. 157 T.C. 64=1935 P. 463; 
79 T.C. 1033=1925 O. 291; 26 N.L.R. 359. 
But amendment sought for at a very late 
stage would be disallowed. 51 B. 749=29 
Bom. L.R. 1071 = 1027 B. 521; 1930 C. 721 
(1); 1940 Nag. 8. Amendment of plaint 
is not allowed if it alters the nature of the 

suit. 35 C.L.L 25=26 C.W.N. 73; 51 I. 
C. 435; 35 T.C. 91; 10 T.C. 250; 54 I. A. 55 
=6 P. 323=102 7 P.C. 18=52 M.L.J. 402 
(P.C.); 10 T.C. 218; 1931 L. 595; 154 T.C. 
103=1935 P. 86. Especially when the new 
claim is barred by limitation. 133 I.C. 407 
= 1931 M. 542=61 M.L.T. 316. See also 
17 Pat. 168=1938 Pat. 44. Substitution of 
one plaint for another cannot he allowed by 
amendment. 27 Bom. L.R. 277. Tt is not 
enough for a plaintiff to show that the 
amendment docs not alter the character or 
the suit. 21 B. 571. The test is whether 
the evidence to be offered after the amend 
ment will be substantially the same as that 
offered if the plaint stood as originally 
framed. 3 C.654 at 661. See. also 1940 
Lah. 63. Amendment of plaint so as to 
make out an inconsistent case is not allowed. 
101 I.C. 280. See also 33 Bom. L.R. 1385 
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= 1931 B. 590. It is not an inflexible rule 
to disallow an amendment which modifies to 
some extent the original cause of action or 
adds another. 122 I.C. 174; 30 L.W. 557. 
See also 1937 A.M.L.J. 16. The main 
point in considering whether leave should be 
granted to any party to amend his pleading 
is whether the amendment is necessary for 
the determination of the real questions in 
controversy. But the Court will not allow 
an amendment that would involve a complete 
change of front in the defence. 157 I.C. 
764=1935 P. 463. See also 48 L.W. 498 
= (1938) 2 M.L.J. 846. Improbability of 
defence is no ground for refusing permis- 
sion to raise it by amendment of pleadings. 
157 I.C. 764=1935 P. 463. An application 
for amendment of plaint was dismissed on 
merits; subsequently plaintiff put in another 
application similarly worded and no further 
fact was mentioned on the merits. Held, 
that no reasonable ground was made out for 
granting the application. 1934 S. 193. 
Amendment seeking * to introduce a new 
claim would not be allowed where no cause 
is shown for introducing new matter which 
was not included in the original plaint. See 
4 O.W.N. 1219=1928 O. 135. The fact 

that an issue would have to be tried again 
is no ground for refusing an amendment. 
1906 A. W.N. 220. In the absence of 
special circumstances leave to amend a plaint 
ought not to be given where the effect of 
the amendment is to deprive the opposing 
party of an acquired right. 145 I.C. 630= 
35 Bom.L.R. 929=1933 B. 450; 154 I.C. 
103=1935 P. 86. See also 40 C.W.N. 1233 
(Suit for declaration that a patni sale is 
collusive and fraudulent— Objection that suit 
is not maintainable as contravening the pro- 
cedure prescribed in S. 14 of the Bengal 
Patni Regulation — Amendment at late stage 
not allowed. 40 C.W.N. 1233). Amend- 
ment changing plaintiff’s name from temple 
to idol not applied for in trial Court- 
Amendment cannot be allowed. Set aim 

a 930 P'a iV 30 , P I r R - 41=9 L. 588. 

A party deliberately omitting to join a neces- 
sary party and actually concealing his exis- 
tence is not to be allowed to amend the 
plaint at a ,atc stage by adding such party. 
The benefit of O. 6. R. 17. is not to be given 
to such party, 1938 R.D. 137=1937 A.W R 
(B. R .) 44. Declaratory suit— Consequen- 
tial relief not asked though objected— Subse- 
quent amendment to ask the relief should 
not be allowed. 115 I.C. 911. A suit based 
on adoption cannot be treated as a suit for 
partition of undivided family property 21 
I.C. 737=1913 M. W.N. 828 An altera- 
tion in the relief claimed does not alter the 
character of the suit. 20 C. 805 at 808. 
the addition of a prayer ancillary to the 
principal one docs not alter the character of 

SC-W.N. 273. .9,, aUo m2 

A. W.N. 114. Amendment applied for an 
appeal — Suit for declaration as to invalidity 
of adoption — Trial Court dismissing suit on 

ground of limitation— Appeal— Death of 


widow pending — Application for amendments 
so as to convert suit into one for possession 
—Permissibility. 30 L.W. 507. Different 
causes of action — Mortgage suit — Dismissal 
for want of proof of mortgage — Mortgage 
deed not executed— Application in second 
appeal to convert suit into one for posses- 
sion— Maintainability . 7 R. 140=117 I.C. 

577=1929 R. 179. Plaint verbose and un- 
intelligible — Suit for breach of contract — 
Details of contract and special damage not 
alleged — Striking off of plaint and ordering 
amendment of the same. 114 I.C. 906=27 
A.L.J. 496. A suit by plaintiff as rever- 
sioner to the estate of the last male holder 
cannot be converted into a suit by him as 
heir to the widow of the last male holder on 
the basis that the properties were her stri- 
dhanam properties when the new claim set up 
is time-barred. 132 I.C. 311 = 1931 M. 1 
=60 M.L.J. 713. In this case the defen- 
dants had no merits at all. They had taken 
the money of an old pardanashin lady; they 
had refused to pay it on demand ; and the 
only ground upon which they resisted pay- 
ment was purely a technical one under the 
Limitation Act. Held, that an application 
by defendant for permission to amend plead- 
ings to include the plea ought to be dis- 
missed. 1934 A. 11 = 154 I.C. 415. 

•SriT ok pro-note. — S uit on promissory 
note, insufficiently stamped — Amendment can 
be allowed to 9ue on original consideration. 
1922 L. 394 (1); 52 I.C. 758; 99 I.C. 625 
— 1927 M. 378. Such amendment can 
be allowed even after limitation. 14 R. 
383=165 I.C. 810=1936 R. 508. See 
also 44 L.W. 267=1936 M. 632=71 M.L. 

166; 1937 Rang. 413; 1938 Rang.L.R. 
->21-1938 Rang. 461; 1940 Rang.L.R. 

603. (Suit pro-note contravening the 
provisions of Paper Currency Act. 1936 
Mad. 632. But see contra 138 I.C 783 
-34 Bom.L.R. 643=1932 B. 394. Where 
the facts are fully stated in the plaint on 
an insufficiently stamped promissory note 
the suit cannot fail on the original consi- 
deration merely because the plaint is formal 

C n T 1 ! 33 N - 57 • Bee also 61 

x 'n ^ 15 ? rt I C - 9^2=1934 C. 554; 158 

In*' w? 9 5 , R - 282; 1940 Ranff-L.R. 

603. Where all the facts of the original 
loan and all its terms are set out in the 
plaint, hut the plaint is based on a promis- 
sory note which is either insufficiently stamp 

barred limitation, the plaintiff is 
entitled to succeed alternatively on the ori- 
gins oan, although there is no such prayer 

* n v P a ' n ** Such an amendment ought 
to be allowed and the plaintiff given a 

} cre ® on that basis. 44 L.W. 258=1936 

lYnh-rf 5 '! 1 * ILJ * 250 (F.B.). Where 
liability of the members of a joint Hindu 

ami y is disputed in a suit on a promissory 
note because of sections 26 and 27 of the 
Negotiable Instruments Act, it is permissi- 
ble to amend the plaint so as to base the 
suit on the original consideration. 32 Bom. 
L.B. 1035—1930 B. 424. See also 130 I_ 
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C. 347=1931 O. 54; 131 I.C. 1 = 1931 M. 
533 (Plaintiff ordered to pay court-fee 
afresh). Suit on pro note signed by one 
partner in his name only — Creditor contend- 
ing to hold all partners liable — No clear 
indication in plaint whether creditor based 
his suit on independent liability — Amend- 

ment of plaint. 1930 M. 168=123 I.C. 
358. An amendment of plaint in a suit on 
a promissory note with a view to base the 
cause of action on the loan itself, cannot be 
allowed, when the application is made for 
such amendment not only after the claim 
had become barred by limitation, but after 
the trial and before delivery of judgment — 
Anticipating an adverse finding on the 
genuineness of the pro-note on the ground 
that the defendant had deceived the plain 
tiff, a fvuit on a pro-note cannot be con- 
verted into one based on fraud or deceipt 
and that at a late stage. 153 I.C. 266 = 
1935 M. 50=67 M.L.J. 918. Where nt 
the time of a loan two documents are exe- 
cuted, a promissory note and a voucher con- 
taining all the terms of the loan, and intend- 
ed to be the record of the transaction, and 
the promissory note is given only as a col- 
lateral security, if the promissory note is 
under-stamped and inadmissible in evidence, 
the creditor can fall back on his cause of 
action based on the voucher independently 
of the promissory note; and he can prove 
it and obtain a decree on the same. In such 
a case, the plaint in a suit based on the 
promissory note alone ought to be allowed 
to be amended and the claim decreed on the 
basis of the voucher, notwithstanding that 
on the date of such amendment the claim is 
barred by limitation, especially when the 
defendant is not in any way prejudiced, 
when his defence is a total denial of the 
whole transaction . Such an amendment when 
refused in the trial Court was allowed by 
the High Court on appeal. 39 C.W.N. 
1235. In a suit to recover money lent under 
a promissory noto executed by the karta of 
a joint Hindu family, the plaintiff’s case 
substantially being that the loan was taken 
by the joint family through the manager for 
purposes of the joint family and the joint 
family business, the suit cannot be regarded 
as one simply for recovery of the amount on 
the noto only; and when the other members 
of the family are also impleaded as defen- 
dants to the suit, the suit must be taken ns 
one on the promissory note as well as on the 
original consideration, namely, the debt in- 
curred by the manager for the purpose of 
the family and the family business. In such 
a case if the plaintiff applies for an amend- 
ment of tho plaint so as to avoid any future 
dispute as regards the real nature of the 
claim, the plaintiff ought to be allowed leave 
to amend the plaint and should also bo 
allowed to adduce evidence relevant to the 
Alternative claim . Even if the plaint con- 


tains only a claim on the note only, leave 
to amend ought to be given, especially when 
the defendant has raised no objection to the 
issues about the purpose of the loan and has 
not been taken by surprise. The question 
of limitation does not arise and will not be 
bar to the amendment, when the original 
consideration is already included in the 
plaint. 1935 C. 102=38 C.W.N. 1146. 
'Hie cause of action based on dealings be- 
tween the parties is distinct from that based 
on “ promissory note for the amount due 
in respect of such dealings. It cannot be 
laid down as a proposition of law that in a 
suit on a promissory note an amendment 
claiming in the alternative on tho considera- 
tion for the note should never be allowed at 
the trial; whether such an amendment should 
be allowed or not denpends on the cir- 
cumstances of the case and various other 
considerations. 35 Rom. L. It. 965=1933 

B. 4.6. Suit on contract of sale of land 

Contract found to be void — Refund of 

purchase money — Amendment of plaint— 

Permissible. 1938 Lah. 244. 

Amendment when may he AUX)WEI» in 
appeal. — An amendment which i» not of 
such a character as to be objectionable 
cither as changing the subject-matter of the 
suit or as being otherwise unfair is within 
the competence of the Court under O. 6, R. 

17 and can be made even in appeal. 16 P. 
149=41 C.W.N. 418=1937 P.C. 42 (P. 

C ); 144 I.C. 168=1933 L. 395; 1938 P. 
W.N. 398 = 1938 Pat. 400. Amendments 
involving an entire change in tho form and 
character of a suit cannot be allowed in 
second appeal. 9 I.C. 774=4 Bur.L.T. 
47; 12 T . ( ’ . 200 = 4 Bur.L.T. 244; 19 Pat. 
507=1940 Pat 494=21 I’at.L.T. 219; 42 
F’.L.R. 479; 186 I.C. 852=1940 Pat. 88. 

20 I.C. 501=292 P.L.R. 1913; 14 C.W. 

N. 128; 93 I.C. 871 = 1926 L. 453; 42 I. 

C. 455; 1935 R. 88; 1937 O.W.N. 1121; 
1937 A. M.L.J. 516. A Court of second 
appeal if and when can order amendment 

of a plaint. 59 P.L.R. 1916=30 I.C. 
387; 20 I.C. 501 = 292 P.L.R. 1913; 50 I 
C. 180; 98 I.C. 39=51 M.L.J. 418; 52 M L. 

J. 253; 1935 R. 88. Amendment can be 
allowed in second appeal if the error is 
bona fide. 21 M.L.J. 475=10 I.C. 218; 

33 B. 644; 3 L 382; 2 P. 919=5 Pat.L.T. 
315; 1940 Lah. 201=42 P.L.R. 139; 1938 
M.W.N. 274=1938 Mad. 331. But see 
also 16 Pat. 527=18 Pat.L.T. 640 (a party 
coming to Court on the basis of a forged 
document cannot bo allowed to amend his 
plaint in second appeal). Omission to state 
in plaint — Ground of exemption from limi- 
tation — Subsequent nmendment in second 
appeal — Permissibility. See 20 N.L.J. 42. 
Tho discretion exercised by the lower Courts 
in rejecting an application for amendment 
will not bo interfered with in *ocond 
appeal. 40 C.W.N. 1233. Where the 
plaintiff-appollant prays in appeal f° r 
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amendment of the plaint on the ground of 
mistake having been made in the typing of 
the draft plaint, but no sufficient explana- 
tion is offered why the alleged mistake was 
not discovered by the plaintiff till after the 
disposal of the case by the lower Court, it 
is not a case in which the High Court would 
in appeal exercise its discretion in allowing 
the amendment. IG1 I.C. 862=1936 P.191. 
Where a District Judge exercises his discre- 
tion and refuses to allow an amendment of 
pleading, the High Court will not interfere 
with his order unless a strong case is made 
out for Mich interference. 1933 L. 867. 
New cause of action — Suit on Hundi — Ap- 
plication in appeal to amend plaint so as to 
introduce claim for moneys lent — Permissi 
bility . 115 I.C. 400. It is open to tho 

appellate Court to allow an amendment of 
the plaint so as to convert a suit for a de- 
claration into one for possession. 157 I.C. 
1024—1935 L. 91. The plaintiff sued for 
a mere declaration though on the facts it 
appeared that consequential relief was neces 
■ary. The plaintiff persisted in the above 
course in the appeal. Held, that the Court 
need not allow an amendment of the plaint 
so as to include consequential relief. 35 
P.L.R. 136=1934 L. 235. Where a suit 
for injunction is found to be not maintain- 
able for want of a prayer for a declaration, 
it is not proper that tho suit should be dis- 
missed. 1 he plaintiff who desires an 
amendment of the plaint in the appellate 
Court and is willing to pay the costs to the 
other side, must bo allowed to amend his 
plaint by inserting the prayer for declara- 
tion on payment of costs. 152 I.C. 340= 
1934 M. 600=67 M.L.J. 245. Per Aston 
and Ilupchand, A.J.Cs.— A miit for posses- 
sion of land was dismissed with costa on 
the ground that the defendants were not 
licensees ns alleged and that the defendants 
had been in adverse possession for more thun 
tho statutory period. It was not made a 
ground of appeal that pluintiff had not 
understood the defence, but the appellate 
Court granted the plaintiff’s application for 
an amendment of the plaint and directed a 
re-trial of the suit on the basis of the de- 
fendants being trespassers. Held, that tho 
Court of first nppeal wns in error in allow- 
ing the applications for amendment of the 
pleagiugs and in permitting the plaintiffs to 
reagitate the same question© and lead fur- 
ther evidence by resorting to the device 
of asking for amendment of the pleadings; 
it was a gross abuse of the process of 
the Court to permit the plaintiff to do so 
146 I.C. 777=1933 8. 279 (F.B.). See 
olso 1939 Lah. 172=41 P.L.R. 715. Where 
In a suit by a sub mortgagee for foreclosure 
of the original mortgage the suit was dis- 
missed by the first Court on tho ground that 
tho proceedings were defective under Regu- 
lation XVII of 1806 and therefore the 


plaintiffs had not acquired the rights of tho 
original mortgagee©, tho plaintiffs cannot 
be allowed in appeal to amend the plaint 
so as to enable them to sue on the sub- 
mortgage, because, apart from delay, that 
would be to introduce an entirely differ- 
ent cause of action. 14 L. 640=1933 L. 
676. Principles governing amendment o£ 
plaint in appeal. See 54 I. A. 55=1927 
P.C. 18=52 M.L.J. 402 (P.C.); 165 I.C. 
737=1936 M.W.N. 411 = 1936 M. 545. 
See also 1927 L. 770=102 I.C. 194; 1927 
M.W.N. 175=1927 M. 504; 1 Luck. 33 = 
91 I.C. 927. 

Suit against dead person. — A suit filed 
against a dead person is no ©uit at all and 
no question of amendment of the plaint 
arises. Such a suit cannot be maintained 
by substituting the representatives of the 
deceased. 31 M. 86; 42 I.C. 539; 30 I. 
C. 679=2 L.W. 828. But see 105 I.C. 
284. See also 1937 S. 92. Where a suit 
is filed against several defendants, one of 
whom was dead at the time, the suit cannot 
bo considered to have been instituted 
against tho dead person, but it cannot bo 
©aid that there is no validly instituted suit 
against any one. In such a case the Court 
can exercise all the powers which the C.P. 
Code confers on it as regards addition of 
parties and amendment of the pluint. 147 
I.C. 782=1934 A.L.J. 126=1934 A. 25. 

Pauper suits. — An order directing a 
plaintiff to pay in cash the costs of an 
amendment of the plaint, after he has been 
found to be a pauper, is improper. 24 Bom.L. 
R. 924=47 B. 104. See also 19 Pat.L.T. 
101 = 1938 Pat. 209 (Amendment of appli- 
cation to sue in forma pauperis by adding 
an item of property originally omitted is 
within this rule) . 

Partition suits. — Failure to include cer- 
tain items ;n partition suit — Amendment — 
Permissibility. 0 O.W.N. 142=117 I.C* 
412=1929 O. 162. 

Pre-emption suit. — A pre-emption suit 
should state the ground on which Tight i© 
claimed; and though the Court has discre- 
tion to allow amendment in all cases where 
it may bo just and proper to do so, where 
the effect of tho amendment of the plaint 
by which plaintiff seeks to change the 
ground on which his right is claimed is to 
take away from tho defendant a legal right 
which has accrued to him by lapse of time, 
such amendment should not be allowed. (83 
P.R. 1917, Rel . on.) 144 I.C. 822=1933 
L. 774 (1). 

Redemption suit. — A suit for redemption 
can be converted into ono in ejectment. 28 
B. at 161; 24 A. 456; 5 B. 496; 7 B. 146; 

9 B. 355; 3 B. 222. A suit for redemp- 
tion cannot bo amended when the action is 
instituted for purposes absolutely inconsist- 
ent with redemption. 5 C.L.J. 653. See 
also 5 C. 269. Suit for redemption — Alleged 
mortgago not proved— Another and different 
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mortgage cannot be substituted. 96 I.C. 
304. See also 53 M.L.J. 647; 42 P.L.R. 
139=1940 Lab. 201. 

Rent suits. — A suit for rent may be 
amended into one for damages for use and 
occupation. 30 I.C. 753=8 Bur.L.T. 234. 
But see contra 1927 M. 182=99 I.C. 977 
=52 M.L.J. 399. See also 1927 O. 505; 
11 I.C. 863=4 Bur.L.T. 197. 

Ejectmkn'J suit. — A suit in ejectment 
cannot be converted into one for partition 
3 1 M. 529 = 23 M.L.J. 189. Where in a 
suit in ejectment, the landlord based iiis 
cause of action on illegal sub-letting by the 

. a subsequent amendment he 
was allowed to plead illegal transfer by 
-way of mortgage in the place of sub letting 
as his cause of action, the frame of the suit 
is not thereby altered and for the purposes 
of limitation, the suit must be deemed to 
have been filed on the original date and not 
on the date of amendment. 14 L.R. 60 
(Rev.) — 1/ R.D. 71. Suit for ejectment 
and for damages for use and occupation — 
Death of original defendant and his legal 
representative setting up possession in his 
own right — Amendment to include prayer 
in the alternative for possession on title 
1935 A. M.L.J. 100. 

Suit for accounts.— A suit for dissolu- 
tion of an alleged partnership and rendition 
of accounts car.ot be converted into a suit 
for remuneration as an agent or servant of 
■defendant as it would necessitate the altering 
of the whole nature and frame of the suit. 

J-p- 253 — 1934 L. 38 (2). See also 161 
C. 505=1936 Sind 9, where such amend- 
ment was refused in the circumstances of the 
case. The plaint as originally presented was 
one for a specific sum ascertained on the 
striking of a balance of the accounts of a 
dissolved partnership. The plaintiff subse- 
quently amended his plaint ti the effect that 
the accounts were settled between the par- 
ties, and the defendant agreed to pay his 
share. Held, that the amendment that the 
balance had been struck was not one altcr- 
ing the nature of the suit as the suit was one 
for a balance of the partnership account whe- 
ther the balance was struck <r no. 29 N. 
L.R. 115=1933 N. 82. A and B were part- 
ners in cloth business. A brought a suit 
against B wherein he averred that the part- 
nership was started in April, 1921, and pray- 
ed for an order directing that partnership 
accounts be taken. But later on it was found 
that the partnership was started in Decem- 
ber, 1919. A accordingly applied for an 
amendment which was opposed and disallow- 
ed. Held, that the suit being essentially one 
for accounts, there was no splitting of the 
causes of action ; and under such circum- 
stances even if A had not sought the amend- 
ment it was open for him whilst in the wit- 
Jiess-box or even earlier to intimate to the 
Court that there had been a mistake in the 


plaint with regard to the date. 144 I.C. 250 
= 1933 S. 131. 

Administration suit and Partition suit,— 
A suit for administration of an estate is a dif- 
ferent kind of suit from a suit for partition 
of a piece of land. Different considerations 
arise in the two cases. It is not possible 
that a suit for partition should be tried as a 
suit for administration by amending the 
plaint. A.I.R. 1937 Rang. 525. 

Suit for specific performance. — A Court 
cannot at a late stage convert a suit for spe- 
cific pcrtormance into a suit for compensa- 
tion or damages, and a Court should not in 
Letters Patent appeal grant an amendment by 
adding a prayer for compensation or damages 
in a suit for specific performance unless such 
relief is asked for at an early stage. 19 Pat. 
9D=1939 P.W.N. 880= A.I.R. 1940 Pat. 

Insolvency proceedings.— Section 5 of the 
Provincial Insolvency Act makes the provi- 
sions of O. 6, R. 17, C.P. Code, applicable 
to proceedings in insolvency. An insolvency 
petition by a creditor, which sets out clearly 
the acts of insolvency hut ; s formally defec- 
tive owing to the omission of the words 
"with intent to defeat and delay his credi- 
tors , may be amended so as to add the said 
words. And it makes no difference, be- 
cause the amendment is made more than 
three months after the alleged acts of insol- 
vency. whether the said period of three 
months be regarded as a condition precedent 
or as a period of limitation. 67 M.L.J. 924 
= 1935 M. 202. Ordinarily an application for 
amendment should not he granted where it 
deprives the opposite party opportunity of 
raising the plea of limitation but under spe- 
cial circumstances it can be allowed. The 
petitioning creditor was not aware of the 
several acts alleged to have been committed 
by the debtor with the object of defeating 
his creditors. Immediately on his becoming 
aware of the acts relied upon by him in the 
insolvency application, he came to the Court. 

He was subsequently apprised of the fact 
that another transfer was also made with the 
like intent and he came to Court within three 
months of the date of the transfer and ap- 
plied for amendment of aoplication. If in- 
stead of applying for amendment, he had pre- 
sented a fresh petition on that day incorpo- 
rating this act as an additional act of insol- 
vency and had craved leave to withdraw the 
original petition he would have been justified 
in doing so. Held, that the amendment should 

be allowed. 148 I.C. 974=1934 S. 33. 

Suit against Secretary of Statf..— -Where 
the notice under :S. 80 of the C.P. Code 
was not given, permission to amend the 
pleadings by discharging the Secretary of 
State from the record and allow the suit to 
proceed against the orders could not be ppven 
in a case where it would not be possible o 
proceed without a material . bange in tne 
nature of the suit, the cause of action ana 
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the relief sought. 1938 P. 127=1937 P.W. 
N. 694=18 Pat.L.T. 921. 

Declaratory Suits. — A suit for declara- 
tion of title cannot be changed into one for 
specific performance. 133 I.C. 646=1931 L. 
595. Plaint in a suit for declaration can be 
allowed to be amended by including a prayer 
for setting aside the decree. See 33 Bom. 
L.R. 141=131 I.C. 886=1931 B. 218. Decla- 
ratory suit, if can be permitted to be changed 
into one for recovery of possession. 24 M. 

L. J. 455=19 I.C. 672; 1935 L. 91. See also 
8 L. 531=1927 L. 499 ; 2 Pat. L.J. 379=40 I. 
C. 174; 93 I.C. 871=1926 L. 453; 139 I. 
C. 678=34 Bom. L.R. 125=1932 B. 175; 
I. L.R. 1937 N. 151=168 I.C. 351=1937 N. 
84; 1939 Sind 107; 1939 P. 219. 

Other Illustrative Cases. — In a suit for 
injunction, an addition of subsequent prayer 
for possession can be allowed by way of 
amendment. 105 I.C. 784=1927 O. 513. 
See also 1937 Nag. 84. Where plaint prays 
for exclusive possession amendment claiming 
joint possession may be allowed. 104 I.C. 
325. Claim for possession as reversioner — 
Amendment into a claim in plaintiff’s own 
right. 52 M.L.J. 253. Different cause of 
action not to be introduced by amendment. 
52 I.C. 961. Suit for possession by person 
admittedly a sharer — Amendment of suit in- 
to one for partition to be allowed. 23 L. 
W. 468=92 I.C. 396=1926 M. 909. Suit 
to recover purchase-money on the basis of 
vendor’s lien — Amendment into a suit for 
damages for breach of contract may be al- 
lowed. 8 L. 257=1927 L. 103. But see 
134 I.C. 1110=1931 L. 260, where such an 
amendment was not allowed on the ground 
that it was applied for at a late stage and 
that, if allowed, it would make a fresh trial 
necessary. 1938 N.L.J. 198=1938 Nag. 388; 
see also 1940 Pat. 92. Application for pro- 
bate can be converted into one for letters 
of administration. 9 L.L.J. 152=102 I.C. 
194. As to amendment of written statement in 
an action for libel, see 54 C. 73. Where the 
basis of plaintiff’s right to sue has been jeo- 
pardised by a decision in another suit after 
the plaint in the suit was filed, an application 
for the amendment of the plaint put in promp- 
tly ought to be allowed. 23 L.W. 618=1926 

M. 754. Suit by a person v/ho had no right 
to sue — Amendment of plaint to enable proper 
party to sue should not be allowed. 93 I. 
C. 305=1926 M. 577. On this rule, sec also 
the following cases: — 26 A. 215; 2 M. 295; 
5 Bom. L.R. 329; 13 B. 548; 14 B. 395; 15 
M. 15; 15 M. 255; 5 Bom. L.R. 643 ; 5 B. 
181; 7 M.H.C.R. 364 ; 6 B. 495; 12 C. 
414. 

Late stage. — Under the Rule, the Court 
can allow amendment at any stage. 15(1 T.C. 
531=37 Bom.L.R. 105=1935 B. 213. Delay 

by itself is not an adequate reason of re- 
fusing permission to amend a pleading. The 
significance of delay lies not in the quan- 
tity of time that has elapsed but in what 


has transpired during that time. 157 I.C. 
704 = 1935 P. 403. An amendment at a 
very late stage should not be allowed. 45 
C. 305; 40 C. 108; 48 C. 110 (P.C.); 48 C. 
832 (P.C.); 3 L.L.J. 437; 47 I.C. 900; 3 L. 
L.J. 184; 07 I.C. 132; 51 13 749=29 Bom. 
L.R. 1071 = 1927 B. 521; 99 I.C. 979; 101 
I.C. 390 = 1927 M. 050; 40 I.C. 929 = 5 Pat. 
L.J. 104; 134 I.C. 1110 = 1931 L 200. See 
also 1939 N.L.J. 525; 1938 O.W.N. 1138 = 
1938 O.A. 917; 1940 Pat. 92; 1938 Nag. 
388; 00 C. 801 = 1933 C. 008; 40 C.W.N. 
1233. But it can bo allowed provided that 
no injustice is caused to the other side. 01 

I. C. 328; 1938 Mad. 388 =(1938) 1 M.L. 

J. 100. Se e also 30 C.W.N. 112. Where 
amendment was allowed at a late stage and 
further trial directed. A belated amend- 
ment can be allowed only on condition of 
payment of costs by the petitioner to the 
opposite party and the latter being given an 
opporunity to adduce evidence on the new 
case adopted for the petitioner. 50 A. 428 = 
1934 A. L.J. 1129. Where in a suit for 
money due on account of business transac- 
tions, after the ex parte decree was set 
aside, the defendant pleaded in his written 
statements that certain items were barred 
by limitation and in answer thereto, the 
plaintiff applied to amend his plaint by in- 
serting therein an acknowledgment made by 
the defendant to save limitation and the 
lower Court refused the application on the 
ground that it was “unduly delayed,” hell, 
that the delay may influence the Court in 
deciding whether the acknowledgment was 
genuine but as the amendment did not in 
any way alter the nature of the suit, the ap- 
plication should not have been dismissed. 55 
A. 250 = 1933 A. L.J. 208 = 1933 A. 374. A 
contract between the parties was that com- 
mission was to be paid on “steam coal, rub- 
ble coal, hard coke and soft coke” that was 
manufactured out of a mine. The contract 
also provided that “no commission or royal- 
ty shall be paid on dust coal”. In a suit 
brough by the plaintiff to recover the com- 
mission, 13 months after the fil- 
ing of the plaint, .the plaintiff applied for 
amendment of the plaint to admit of his 
claiming commission on the coke manufac- 
tured from all coal whether rubble, slack or 
dust. Tlcld, that the amendment could not be 
allowed, as it was made at so late a stage 
and as it substantially changed the charac- 
ter of the suit. 145 t.C. 428 = 1933 P. 443. 

Suit premature. — When suit is premature 
amendment cannot cure the defect. 49 A. 
599 = 25 A.L.J. 385 = 1927 A. 451. 

New case. — Courts must he careful not 
to allow a volte de face which would com- 
pletely change the complexion of the plead- 
ings and confront the defendant with a sur- 
prise attack, for which he cannot be expect- 
ed to be prepared. 1939 A.W.R. 78 = 1939 
A.L.J, (Supp.) fiO. The plaintiff brought a 
suit on the basis of a bahi entry against the 
defendant alleging that money had been ad- 
vanced by him. On the date fixed for evid- 
ence the scribe of the entry was examined 
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on behnlf of the plaintiff. Ho stated that 
the loan was advanced by the father of the 
plaintiff. The plaintiff closed his evidence 
on that date and the counsel for the defen- 
dant stated that he had no evidence to pro- 
duce. On the same date the plaintiff made 
an application asking the Court to grant him 
permission to amend the plaint by adding 
that the loan was advanced by the father of 
the plaintiff and the father having died, the 
plaintiff succeeded him as his son and heir 
and was, therefore, entitled to sue on the 
basis of the bahi entry in favour of his 
father. Yield. that an order allowing the 
amendment was fully justified and that 
there was no new case* set up in the amended 
plaint and all that was done was a change in 
the history of the transaction. 36 P.L.R. 
264 = 1934 L. 974. Sr c also 171 T.C 437 = 
1937 O.W.N. 1121. 

Alter mat ive Claims. — Suit against mem- 
bers of a joint family can be amended by 
including an alternative claim against them 
as members of a partnership. 33 Bom.L.R. 
1385=1931 R. 590. But sr e 34 Bom.L.R. 35 
= 1932 B. 117, holding that such an amend- 
ment. should not bo allowed if the suit on 
that basis is barred on the date of the appli 
cation. 

Amendment of prayer for relief. — 
“Amendment” i s a very wide term and 
includes addition of claims: and claims which 
are not time barred can always be added if 
otherwise permissible. Tn a suit on a first 
mortgage executed by a Hindu father, if the 
plaintiff applies for an amendment of the 
plaint for addition of a claim under a second 
mortgage executed to him by the father and 
his son, on the allegation that the mortgagor 
m both cases is the joint Hindu family of the 
father and son. the amendment is one which 
ought to be allowed. 156 TO. 479 = 1935 P. 
365. A prayer for plaintiff’s share of an 
amount due on a bond may be altered into 
a prayer for the whole amount due on the 
bond including the share of his co-obligee 
added as defendant. 166 T.C. 99° = 1037 
O. 290. A suit was brought for re- 
covery of a sum being the amount of unpaid 
purchase- money still due by the vendee on 
account of a certain piece of land purchased 
bv him. Tn his written statement the ven- 
dee pointed out that the suit was barred bv 
limitation under Art. 111. The plaintiff 
then filed an amended plaint setting forth the 
same facts but asking for a different relief, 
thus bringing her claim within Art. 132 
Thig application was still within time under 
that Art. 132. 77 eld, that it is permissible 

to allow a plaintiff without amending Ills 
cause of action to amend his praver for re- 
lief when it is a relief which he is entitled 
to claim and that, as the vendee would not 
bo deprived of any defence which he might 
have put forward before, the amendment 
should be allowed. 152 T.C 125 = 1934 R. 
266; 98 I.O. 458 = 1927 M. 212. See alto 
54 J-A. 55 fP.C.). An amendment ' for an 
additional relief on the facts alleged in the 
plaint ought to be allowed. 28 T.C. 828=29 


M.L.J. 464. See also 10 I.C. 260 = 9 MLT 
429; 155 I.C. 1016 = 41 L.W. 429=1935 M. 
W.N. 56-1935 M. 286. But see 11 L.L.T. 
306—1929 L. 449. Suit under O. 21, R. 103 
for declaration and possession— Amendment 
plain; by deleting claim for possession to 
avoid payment of additional Court-fe^— Ap- 
plication for leave to re-amend plaint in 
second appeal by including claim for pos- 
session cannot l» P allowed. 1938 PWN 455 
= 1938 Pat. 558. ' * 

Inconsistent plea. — A n amendment in- 
consistent with the plaint should not be 
allowed. 34 I.C. 541; 101 T.C 280; 188 I 

8: TLR - (1940) Lull. 593 
— (1940) Lah. 63. See aUo 148 T.C 1044 = 
11 O.W.N. 453=1934 O. 118. By means of 
an amendment, the subject matter of the 
so t cannot be changed, or ono distinct and 
inconsistent cause. of action cannot be sub- 
stituted for another. 42 M.L.J. 43 = 68 I. 

— 1922 M. 49. Tf an amendment 
changes the cause of action, and the suit 
if brought on that date would be barred, the 
amendment should lx* refused. 28 T.C. 828 = 

m T C - 436 = 1939 Oudh 
245 = 1939 O.W.N. 755; 14 Luck 701; 31 M. 
L.J. 688 = 38 T.C 720; 46 T.C. 29 = 13 Bur. 
L.T. 201; | Bur.L.T 110 = 99 T.C 639 = 1925 
R 264; 87 T.C 218; l.i T.C. 370=38 C 797; 
'{« T - r - 42 = 12 A. L.J, 8.3.3 ; 41 M.L.J 525. 
Amendment of plaint must be allowed when 
’t merely amplifies and does not vary the 
original cause of action. 1925 M. 188; 41 
LAV. 37; 23 L.W. 771 = 1926 M 827. See 
also 1939 Nag. 23. Where a person hr : ngs 
a suit for recovery of possession of land hut 
if is found that in fact his claim is for re- 
demption of an improvable usufructuary 
mortgage, such person cannot be allowed an 
amendment of the pleadings bv basing his 
suit on h’s title, the causes of aetion for the 
two suits being different. 176 TC 631 = A. 
LR. 1938 Rang. 125. When a claim is made 


on a document the f-*et that n f on<> stage 
when a plaint was presented it was read 
particular war and at another time, 
when it is sought to he amended, it is sought 
to be rend in another war. will certainly 
not justify the view that a new and incon- 
sistent claim is sought to he Introduced. 
These are really alternative wavs of rending 
the document and it will l>o for the Court 
ultimately to decide what its correct con- 
struction is and in such a case amendment 
of the plaint should be allowed. 160 
T. C. 98p — 1936 Mad. 151 Tt is in 
disputable that leave to amend a pleading 
is more or less a discretionary matter and 
the power to grant leave ought to be liberal- 
ly exercised. Although more delay would not 
bo a ground for refusing leave to amend, 
where the amendment ’s being proposed with 
the obiect of introducing an entirely new and 
inconsistent ease, it cannot, be allowed. It 
might be possible for a defendant to raise 
an inconsistent or an alternative case when 
he flies his written statement, in the begin- 
ning, but he cannot be permitted to advance 
new positions at the time of arguments 
before the trial Court or ask for the written 
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statement to be amended before the appel- 
late Court. Leave to amend a written state- 
ment so as to set up a plea of jus tertii, in 
answer to the plaintiff’s claim for recovery of 
possession of property, ought not therefore to 
be granted on an application preferred to 
the appellate Court. (1941) 2 M.L.J. 442. 

Limitation. — A mendment should not be 
allowed so as to defeat plea of limitation. 39 

M. L.J. 195 = 47 I.A. 255 = 48 C. 110 (P.C.); 

10 E. 74 = 1932 R. 26; 132 I.C. 311 = 1931 M. 
1=60 M.L.J. 713; 36 A. 370; 37 B. 340; 50 
C. 878; 34 Bom.L.R. 35 = 1932 B. 117; 30 I. 
C. 379; 21 I.C. 306; 22 C.W.N. 104; 11 M. 
LA. 468; 28 C.W.N. 1009 = 1925 C. 67. See 
also 46 C.L.J. 51 = 104 I.C. 151 = 1927 C. 733; 
25 L.W. 506 = 101 I.C. 390=1927 M. 650; 23 
L.W. 771 = 1926 M. 827 = 51 M.L.J. 414 = 96 
1.0. 700; 131 I.C. 417 = 1931 N. 74; 154 I. 
C. 103 = 1935 P. 86; 44 C.W.N. 806; 1938 

Pat. 44 = 17 Pat. 168; 1937 Rang. 413; I.L. 
It. (1939) Kar. 275=1939 Sind 172. Where 
an amended plaint did nothing more than 
furnish particulars and did not introduce nny 
new cause of action, no question of limitation 
could arise in such a case. 181 I.C 106 = 
1939 N.L.J. 21 = A.I.R. 1939 Nug. 23. See 
also 1938 Mad. 265. Where on the date of 
the application for leave to amend the 
plaint, the claim in the suit was barred by 
limitation, the Court has power fo make 
amendments in the plnint if there are 
special cicumstances. 44 L.W 267 = 1936 M 
632 = 71 M.L.J. 166; 1937 O.W.N 163 = 1937 
Oudh 290. In a suit on a promissory note, 
claiming exemption from limitation on the 
ground of a part payment, the Court has 
power under O. 6, R. 17, C. P. Code, to al- 
low an amendment of the plnint. which seeks 
to add an acknowledgment of liability as a 
further ground of exemption. Under the rule, 
the Court is not only given the power, but is 
under a dutv, to allow all such amendments 
as will enable the real questions in issue to 
be ra'sed, provided such amendment does not 
take away an existing right of the defendant. 
67 ML.. 7. 921. Ser also 1938 Mad. 265; 156 
I.C. 531 =37 Bom.L.R. 165 = 1935 B. 213; 20 

N. L.J 42. Leave to amend the plaint should 
be refused when a person who was a neces- 
sary party to a suit was not imnlended and 
a step is taken to implead him aft‘*r the suit 
is barred against him. 1935 P. 86 = 154 I.C. 
103. Sr e also 104 I.C. 700 ( where it is laid 
down that there may be special considera- 
tions that may necessitate nn amendment 
even in such cases). An agreement to appro- 
priate a part of claim was not proved and the 
plaintiff amended the suit, so ns to cover the 
full claim after the period of limitation. TJrld. 
that the suit was not barred bv limitation, as 
no new claim was made. 150 T.O. 739 = 1934 
L. 412. See alto 1938 Mad. 265. 

Rf/'TTFTPATION OF MISTAKES — Inclusion of 
wrong properly owing to mistaken identity — 
Amendment can be allowed. 51 I.C. 757 = 56 
P.WR. 1919. Ser also 1938 Lah. 718 (mis- 
description of defendant firm can be recti- 
fied by amendment). Amendment may be 

CC.M.—104 


allowed when a claim has been left out by 
mistake or inadvertence and not deliberate- 
ly. 17 I.C. 646=17 C.W.N. 311; 97 I.C. 
896 (2) = 1926 L. 460. Sc e also 63 M.L.J. 
<25 — 140 I.C. 500. Where it is prov* 
ed that notice required under S. 80 
has been served on the Secretary of 
State, the omission of amendment iii the 
plaint of service of such notice a s required 
by that section can be allowed to be rectified 
by amendment. 154 l.C. 103 = 1935 P. 86. A 
plaint cannot be amended when it would 
expose the defendant to an injury which 
could not b« compensated in costs. 40 B 158 
See also 139 I.C. 441 = 33 P.L.R. 694. Amend’ 
ments should be allowed to rectify technical 
defects. 34 A. 348; 47 B. 785 = 25 Bom.L.R. 
513; 40 C. 541; 30 I.C. 323; 82 I.C. 177; 
192<) A. 672. Want of verification of plead- 
ings can bo set right by amendment. 133 I.C 
626 (L.). The proper signing of a plaint is a’ 
matter of practice only and, if defective, it 
may be amended at any time. 138 T.C 797 = 
34 Bom.L.R. 628 = 1932 B. 367. The amend- 
ment of the plaint will relate back to the 
date of the institution of the suit for pur- 
poses of limitation. 1932 B. 367. See also 143 I. 
(>. 504 1933 M. 153; 14 L.R. 60 (Rev.). Major 

suing as minor — Plaint can be amended if 
the party was under a bona fide mistake. 136 
I.C. 710 — 1932 L. 322. Events that happen 
even af'or the filing of the suit may be taken 
notice of and an amendment of the plaint for 
including a prayer for relief on the foot of 
such events ought to bo allowed to avoid 
multiplicity of proceedings. 90 T.C. 891=49 
M.L.J. 479; 22 L.W. 120 = 1925 M. 1021 =9\ 
I.C. 503; 155 I.C. 1016 = 41 L.W. 429 = 1935 

w »f). 

Costs. — W hore nn amendment of the plaint 
is ordered on condition of payment of costs 
to the oppos’te side and the opposite side has 
accepted such costs without demur, it is not 
thereafter open to that party to challenge the 
order. 1941 N.L.J. 371. Tf under the terms 
of nn order a party receives the costs subject 
to which the other party has been allowed a 
relief the former will not be pemittod to chnl- 
engo the order, unless he accepts the costs 
expressly reserving his right to challenge the 
3° N.L.B. 347 = 150 I.C. 845 = 1934 N. 

But "here before the date fixed for 
payment of costs, the other party appeals, 
ie appeal is valid though he accepts costs 
when tendered on the due date. 1936 N. 20. 

Court- fees. Where an appeal by one de- 
fendant only from a decree against two is 
°J l^f^d to on the ground that the valuation 
°f the appeal is restricted to that part only 
winch relates to the appellant, if the nppel- 

rs *° amPn d the valuation and pay 
ie difference of Court-fee, the same must 
>e accepted, by the Court especially when 
ae appeal in form is against the whole de- 
cree. 1938 P.W.N. 523 = 1939 P 162. No 
party lias an absolute right to abandon any 
portion of h's claim at any stage. It is 
always in the discretion of the Court whether 
to allow an amendment of the plaint or me- 
morandum of appeal or refuse it. Where a 
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1 8 . If a party who has obtained an order for leave to amend does not amend 

Failure to amend after orders. accordi ngly within the time limited for that purpose 
... r , _ by order, or if no time is thereby limited then 

within fourteen days lrom the date of the order, he shall not be permitted to amend 
alter the expiration ol such limited time as aforesaid or of such fourteen days, as 
the case may be, unless the time is extended by the Court. 

ORDER VII. 

Plaint. 

Particulars to be contained I. The plaint shall contain the following parti- 

in plaint. culars : — 

(a) the name of the Court in which the suit is brought ; 

(ft) the name, description and place of residence of the plaintiff; 


NOTES. 

party has obtained an adjudication of his 
claim from the trial Court or has argued his 
case in respect of it in the Court of appeal, 
he cannot thereafter be permitted to amend 
his plaint or memorandum of appeal by aban- 
doning a part of his claim with a view to save 
himself from the payment of Court-fee. 1038 
O.W.N. 1138=1938 A.W.R. (C.C.) 131. See 
also 1038 Pat. 558. 

Revision. — An order refusing leave to 
amend the plaint can be set aside in revision. 
40 I.C. 05 = 26 P.R. 1017; 78 LC. 510; 1037 
A.M.L.J. 104; 1040 O.A. 1126; 1041 Pat 44 
= 1041 A.W.R. (Supp.) 3; 1041 N.L.J. 340; 
1025 N. 105; 21 LAW 630 = 87 I.C. 90 = 48 
M.L..T. 340; 85 I.C. 344 ; 22 LAV. 26 = 1025 

M. 050; 1030 M. 278. Sr r also 1027 MAY. 

N. 175=1027 M. 504; 41 M.L.J. 525; 4 L. 
W. 654; 60 C.L.J. 01=38 CAY.N. 1146. Un- 
less the discretion is exorcised -injudiciously 
and arbitrarily by the lower Court High 
Court will not interfere in revision. 1038 
Lah. 270=178 I.C. 176. The power to allow 
an amendment of pleadings has been confer- 
red on Courts in the interests of justice, with 
a view to correcting mistakes and bringing out 
the real matters in issue between the parties. 
But this power should not be exercised in 
favour of one party so as to cause prejudice 
to the other party — where an amendment is 
very drastic and changes the naturo of the 
suit itself, a Court, if it allows such an 
amendment, exercises it<* jurisdiction with 
material irregularity, if not illegality and its 
order is liable to be set aside in revision. 16 
Luck. 65 = A.T.R. 1040 Oudh 367. A Court 
has no jurisdiction to direct a party to amend 
his plaint. If it thinks that there are grounds 
for rejecting the plaint, it may do so, but it 
cannot insist on a party amending his plaint. 
If it passes an order calling on the party to 
amend tho plaint, the High Court will inter 
fere and set aside the order as it is with- 
out jurisdiction. 100 I.C. 754 = 21 P.L.T. 046 
= 1040 P.W.N. 707. Amendment ordered on 
payment of costs — Costs drawn out under 
protest — Such order cannot be impeached in 
revision. 105 I.C. 620 = 1027 M. 1000. The 
plaintiff sued for recovery of a certain sum 
on the basis of a note of hand, the conside- 
ration for which being the balance which was 
found to be due from the dofendant upon an 
accounting between the parties. Execution 


of the note of hand was apparently denied 
and the plaintiff applied for amendment of 
his plaint in such a manner as to base his 
claim alternatively on the bahi khata ac- 
count. The application was rejected by the 
Court below on the ground that the amend- 
ment sought for would change the basis of 
tho suit. Held, in revision, that tho object 
of O. 6, R. 17, C. P. Code, is to prevent mul- 
tiplicity of proceedings am! that a Court is 
bound therefore to allow such amendment to 
be made :is may be necessary for the pur- 
post's of determining the real question in 
controversy between the parties, that the 
real question in controversy n the ease was 
whether the balance of account as shown in 
the promissory note was or was not due from 
the defendant and tho foundation of the 
claim was the account-books and that the 
lower Court ought to have allowed the desir- 
ed amendment and by refusing to do so it dis- 
regarded an express provision of law and 
failed to exercise a jurisdiction which was 
vested in it. 1034 A.L.J. 989=153 I.C. 65 
= 1035 A. 353. 

Effect of Amendment. — A mendment takes 
effect from date of presentation of plaint or 
application. 08 I.C. 658=1027 N. 05; 03 I. 
C 625=50 M.L.J. 412. Str also 143 T.C. 504 
= 1033 M. 153. 

Court compelling Plaintiff to amend 
plaint — Who can complain. — Where the 
Court compels the plaintiff to amend the 
plaint, only the plaintiff can complain; and it 
is not open to the defendant to complain that 
tho Court has no jurisdiction to compel the 
plaintiff to do so. 1034 M. 220 = 66 M.L.J. 


X 6, R. 18.— Under O. 6 failure to amend 
rely involves loss of right to amend and 
refore not the determination of the suit 
expressed in the original plaint-. 164 I.C. 
= 1036 Posh. 155. The Court cannot £!«*■ 
ilaint or dismiss tho suit under O. 6, R. If 
must proceed to try the suit on the origi- 
plaint. 160 P.L.E. 1913 = 19 I.C. 472 
icro a plaint was rojected on the groun 
t it was not amended within the ttmo fixer! 
the Court a fresh suit on tho same 
action is maintainable. 90 I-C. *>38 1. - 

ft 3 

X l.-See 35 O.W.N. ^0=59 0 

0. 7, R. 1: Scope of.— See 1925 N. lj«x 

>visions of O. 7 by reason of section 141 
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(c) the name, description and place oi residence of the defendant, so far as 
they can be ascertained ; 

( d ) where the plaintiff or the defendant is a minor or a person of unsound 
mind, a statement to that effect ; 

{e) the facts constituting the cause of action and when it arose ; 

( f ) the facts showing that the Couit has juiisdiction ; 


NOTES. 

of the Code, apply mutatis mutandis to me- 
moranda of appeals as well as to plaints. I. 
L.R. (1939) Kar. 527 = 1939 Sind 221. See 
also 1939 Pat. 137. The plaint should con- 
tain the facts constituting the cause of 
action and the time when it arose. 42 C. 
85; 39 I.C. 21 = 13 N.L.R. 16. Pleadings in 
the mofussil Courts are drawn up by law- 
yers who are not generally familiar with the 
precision of English pleadings and in such 
eases the Courts should look to the substance 
of the plaint rather than to the wording. 131 

I. C. 529 = 1931 P. 179. One plaint is only 
one suit. Jurisdiction depends on amount 
or value of the aggregate subject-matters at 
the dute of institution. 40 M. 1=32 M.L. 

J. 221. Description of suit in heading does 
not determine nature of suit. See 1927 
S. 78. Defect in signature i s not fatal to a 
suit and the merits are not affected. 1927 A. 
514. Adverse possession should be expressly 
pleaded at least as alternative ground. 88 
I.C. 249 = 1925 M. 1005. Plaintiff cannot be 
tied down to the date of the accrual of the 
cause of action. The Court i s entitled to 
determine the date from the facts alleged 
and proved. 9 L. 428 = 1928 L. 516. In a 
redemption suit pleadings and proof must 
relate to the mortgage and plaintiff’s right to 
redeem. 132 I.C. 793 = 1931 O. 378. Specific 
date of the cause of action should be given 
in the plaint. 131 I.C. 529=1931 P. 179: 58 
C. 418 = 1931 C. 458, us also the place where 
it arose. 58 C. 418. In a suit for breach of 
conditions of n contract the condi- 
tions and the exact manner in which 
they have been violated should be stated. 
1938 N.L.J. 392 = 1938 Nag. 530. 

Name. — A suit cannot be instituted against 
a dead man. 17 M.L.J. 551. If so instituted 
and a decree is obtained it is invalid. 9 Bom 

L. R. 274. See 16 M. 319. 

Description. — This term* includes age, 
father’s name, caste, etc. 7 M.L.J. 81.' Where 
the Government has recognized a person as 
having a right to bear particular titles, n 
plaint in a suit against such person may 
contain them. 12 Beng.L.R. 443 fP.C.). A 
plaintiff cannot be compelled to insert every 
name and title to which the defendant mav 
conceive himself entitled. 3 M.TT.C.R. 31. ' 

Place of residence. — To describe the 
plaintiff as residing in Chitporc Road in 
Calcutta is not a sufficient description of his 
residence. 4 C.L.R. 366; 14 W.R. 474. See 
also 58 C. 418 = 1931 C. 458. Facta constitut- 
ing cause of action must be stated See 58 
C. 418 = 1931 C. 458; 18 A. 403; 15 M L J 
122; 13 W.R. 248; 10 Bom.H.C.R. 182; 11 a’ 
438: 15 C. 533 (P.C.); 10 Bom.TI.C.R. 414; 7 

M. H.C.R. 364; 7 C. 169; 9 A. 486; 13 W.R 
48; 13 C. 9. 


Suit by Corporation. — O. 29, R. 1 only 
requires a pleading filed by a corporation to 
be verified by a principal officer of rho com- 
pany. But there is nothing to suggest that 
the heading of the plaint should contain any 
further particulars showing the name and 
description or place of residence of the per- 
son who represents such corporation. 26 
S.L.R. 431. 

Inconsistent claims. — A claim to set 
aside a deed as a forgery cannot be combined 
with a claim to set it aside on the ground of 
absence of consideration, fraud, misrepre- 
sentation, etc. 15 I.A. 86. A claim to set 
aside an adoption on the ground that it 
never took place cannot be joined with a 
claim that even if it took place it was condi- 
tional one. 14 M. 172. A stranger to a deed 
can aver that it is a forgery, and that if not 
a forgery, it is not supported by considera- 
tion. 16 M.L.J. 13 (Recent Cases). 

Relief claimed. — The Court should not 
give the plaintiff more relief than he prays 
for. 6 Bom.H.C.R. 9. An injunction could 
be granted on a general prayer. 6 C. 485. 
In a suit for partition no decree for redemp- 
tion can be given. 10 M.L.J. 242; 5 A 345; 
27 B. at 603; 28 B at 160. Plaint 
defective — Relief not claimed in proper form 
—Duty of Court. 93 I.C. 928 = 1926 L. 417. 

Verification of plaint. — Practice criti- 
cised. See 58 C. 418 = 1931 C. 458. 0.29, 
R 1 only requires a pleading filed by a cor- 
poration to be verified by a principal officer 
of the company. But there is nothing to 
suggest that the heading of the plaint should 
contain any further particulars showing the 
namo and description or place of resilience 
of the person who represents such corpora- 
tion 26 S.L.R. 431 = 142 I.C. 361 = 193.3 S. 
102 . 

Clause ( e ). — In a suit on a primissorv 
note payable at a specified place, the plaint 
ought to contain a statement that the note 
had been presented for payment ns that 
forms part of the cause of action. If there 
is no allegation of presentment in the plaint, 
the plaintiff cannot be given an opportunity 
of proving presentment. 158 I.C. 89 = 1935 
Pesh. 132. 

Clause (f). — Tho value of a suit for pur- 
poses of Court-fees is not applicable for 
determining jurisdiction. Acts of a fiscal 
nature are not to be resorted to for deter- 
mining questions of jurisdiction. 6 M.TT.C.R. 
151. Plaintiff in certain cases is free to fix 
his own valuation for purposes of jurisdic- 
tion. 18 C. 378. The general rule is that in 
all suits for account the valuation for pur- 
poses of Court-fees determines the question 
of jurisdiction. 22 C. 690; 92 I.C. 730 = 1926 
M. 591. If in the course of preliminary 
enquiry in a suit for the value of the relief 



828 


The Civil Court Manual (Imperial Acts). 


[0. 7, R. 2 


{g) the relief which the plaintiff claims ; 

(//) w here the plaintiff has allowed a set-off or relinquished a portion of his 
claim, 1 i r amount so allowed or relinquished ; and 

(i) a statement of the value of the subject-matter of the suit for the purposes 
ol jurisdiction and oi court-fees, so far as the case admits. 


In money suits. VV here the plaintiff seeks the recovery of money, 

the plaint shall state the precise amount claimed : 

Bu t where the plaintiff sues for mesne profits, or for an amount which will 
be found due to him on taking unsettled accounts between him and the defendant, 
tne plaint shall state approximately the amount sued for. 

• . “ oPSr :'A^| [LAHf T F l In ,hr SC r° nd P ara K ra P>‘ of r 2 of O. 7 , after the word “ defendant ” 

.hr /L r “ ,n th . c P°^ ,on of the defendant, or for debts the value of which he cannot, 
alter the exercise ol reasonable diligence, estimate ” ; and after the word “ amount ” where it last 
occurs insert or value. 

3. Where the subject-matter of the suit is immovable property, the plaint 

Where the subject-matter of s ^ ,a ^ contain a description ol the property sufficient to 
the suit is immovable property, identify it, and, in case such property can be identified 

by boundaries or numbers in a record of settlement of 
survey, the plaint shall specify such boundaries or numbers. 

LOC. AM.— -[Calcutta.] After r. 3, O. 7. add the words 

“and where the area is mentioned, such description shall further state *the area according 
to the notation used in the record of settlement or survey, with or without, at the option of the party 
the same area in terms of the local measures.” 

4. Where the plaintiff sues in a representative character the plaint shall 

\kr\ , • . cr show not only that he has an actual existing interest 

sentativr * 111 thc subject-matter, but that he has taken the steps 

( *1 any) necessary to enable him to institute a suit 

concerning it. 

5* Fire plaint shall show that the defendant is or claims to be interested in 
Defendant’s interest and the subject-matter, and that he is liable to be called 
liability to be shown. upon to answer the plaintiff’s demand. 

6. Where the suit is instituted alter tin* expiration of the period prescribed 

Grounds of exemption from by the law of limitation, the plaint shall show the 

limitation law. ground upon which exemption from such law is claimed. 


NOTES. tho plnmt may bo annoxed thereto and may 

claimed by the plaintiff whether that enquiry bo delivered separately, and these facts 

be instituted at the request of tile defendant should be stated in the plaint. 58 C. 418 = 

or of tho plaintiff whatever be the reason 1031 C. 458. 

assigned for the overvaluation of the reliefs O. 7, It. 4. — Plaint is to state the represen- 
it becomes clear to the Court that there lias tative naturo of the suit. 1925 N. 183 = 82 

been gross under valuation, it is the duty of I.C. 201. A plaintiff suing in a representative 

the Court on the motion of cither party or character must set it forth, and snow that he 

ex propric motu to order that the plaint be is qualified to fill it. 7 B. at 470. In Bombay 

returned for pcsentation in the proper Presidency Mahomedan executors can sue 
Court if the value be held to be not h-ghor without first taking out probate. 8 B. 241. 

than the figure up to which that Court has In the ease of Hindus, see 14 C. 37. When 

jurisdiction. 3 A.W.R. 405=1035 A. 157. the original plaintiff dies, tho suit may be 

Procedure. — See 35 CAV.N. 2G7. continued by his legal representative, 

O. 7, R. 2. — A claim for contribution although tho "latter has not taken out letters 

should distinctly set forth tho amounts due of administration. 10 B. 519. Production o 

by each part. 14 W.R. 374. Plaintiff is only a succession certificate is not a condition 

entitled to the sum specified in the plaint, precedent to institution of tho suit. 10 M. 

even though on the evidence he is found to 454 = 19 C. 482. See also 17 If. 1*. 

bo entitled to more. 2 M.I.A. 113. Sc e also O. 7, R. 6.— Plaint must show how tao 
30 C. 406. Rr. 1 and 4 of O. 7 arc manda- various defendants are interested in 

tory. 82 I.C. 201. None of the rules under subject-matter of tho suit nnd ^ ° T ^ 

O. 7 require or allow documents which are action against each. 1924 N. 191—/. 

part of the evidence in the suit to be annexed 614. , , 

to the plaint. On the other hand, such a O. 7. R. 6.— R. 6 should be construct 

course is forbidden by O. 9, R. 2. Particulars liberally and reasonably. 60 I.L. //- * ' 

which are too voluminous to be included in L.J. 22=2 L. 13; 46 I.C. 495 — 102 P. 
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7- Every plaint shall state specifically the relief which the plaintiff claims 

Relief to be specifically either sim P 1 >’ °, r in thc alternative, and it shall not be 
stated. necessary to ask for general or other relief which may 

always be given as the Court may think just to the same 
extent as if it had been asked for. And the same rule shall apply to any relief 
claimed by the defendant in his written statement. 


NOTES. 

As a general principle, a plaintiff must show 
in his plaint how his suit is in time; fur, the 
question whether the suit is in time must, if 
denied, be one of the issues in the case, and if 
the plaintiff does not explain how his suit is 
in time, it is impossible to the defendant to 
meet his case. 1937 Mad. 826. Where a 
plaint is presented on the re-opening date 
after Court holidays and the period of limi- 
tation hag expired during the holidays, the 
fact that the ground of exemption under 
8. 4, Limitation Act, was not specifically 
mentioned in the plaint will not entail the 
dismissal of the suit inasmuch us the Court 
is bound to take judicial notice of the 
holidays. 108 l.C. 383 = 1937 Peeh. 41. It. 
6 has no application when the plaint is not 
on its face time burred. 70 P.R. 1914 = 25 I. 
C. 403; but is applicable to cases in which 
the suit as laid in the plaint is prvma facU 
barred by limitation. 51 l.C. 950=1 L. 21. 
R. 0 is a rule of pleading. It makes no ex- 
ception to the general rule that a plaintiff 
must plead the facts on which he relies for 
his case. If a party is advised that his 
pleadings aro defective, the remedy is amend- 
ment by leave of the Court. There is no 
reason why a different consideration should 
apply to a plaintiff who wishes to throw over 
the ground of exemption from limitation 
pleaded and to put forward some other 
ground of exemption which ho has not plead- 
ed. If there is no application to amend the 
plaint, the suit ought to be dismissed as bar- 
red by limitation. 37 LAV. 370=1933 M. 
395 = 04 M.L.J. 317. Se e aho 20 N.L.J. 42. 
Wlicro a suit is primu faoic time barred the 
grounds on which exemption is claimed must 
be alleged in the plaint. 145 l.C. 343 = 1933 
L. 491. Ground of exemption from limita- 
tion not sot up in plaint cannot aftenvurds 
be set up and proved. 75 l.C. 1018 = 1924 L. 
702. A ground to save limitation which has 
not been taken in the plaint cannot bo taken 
unless the plaint is amended. 1933 MAV.N. 
931 = 1933 M. 874. Failure to set up acknow- 
ledgment as saving limitation is a bar 3 
L. 233 = 1922 L. 39; 52 l.C. 243=9 LAV.' 82. 
Grounds on which plaintiff relies for extend- 
ing the period of limitation must be speci- 
fically alleged in the plaint, 27 l.C. 344 = 
8 8.L.R. 69. It is obligatory as a matter of 
pleading to show the grounds upon which 
exemption from limitation ig claimed. Con- 
sequently unless the plaint is amended, it 
will not be open to a party to rely on an 
exemption not pleaded in the plaint.’ 165 I 
Q. 737 = 1936 MAV.N. 411 = 1930 M. 545. 
When a plaintiff deliberately takes up a de- 
finite position as to when the cause of action 
arose, he cannot bo allowed to shift his 


^ t VUUU 


— ^ » V- • V m * 


untenable. thus tho plaintiff cannot -be 
allowed to take up a new plea of limitation 
restiug on certain acknowledgments at tlie 
stage of arguments, when he finds his origi- 
nal position untenable. To adopt such a 
course is unfair, as tho defendant has no 
notice either of the plea or of the statements 
in certain documents on which reliance is 
sought to be placed and lie cannot therefore 
, ™? 80n ably expected to meet the plea. 1934 
L. 7o3. Plea of exemption for limitation— 
Inconsistent averments when may be allow 
ed. 05 l.C. 279— 1 7 N.L.R. 209. Where in 
the plaint returned for presentation to pro- 
per Court the ground of exemption i 3 * not 
stated the endorsement of the Court ‘as to 
date ol receipt and return is substantial 
compliance with tho provisions of R. 0. 9 

1 , C -. ! 5 J~~ 9 M.L.T. 374; 1923 L. 59i. The 
plaintiff ought not to be allowed to put for- 
ward a new case inconsistent with tho plaint 
-no' mi ’ e Um t0 avoicl limitation. 30 C. at 

i UJ, 

- °‘ 7* ?*, intent and purpose of li. 

/. is to take the place of the practice previ- 
ously followed by Courts. A Court should 
not refuse to grant a relief not specifically 
claimed in the plaint, if such relief i« obvi- 
ously required by the nature of the case and 
's not inconsistent with the relief specifically 
claimed and raised by the i. leading 
although tho plaintiff docs not „ a k for any 
general or other relief. Thus in a .suit for 

ihf ,“ d0r a lcrae ’ ,|1C Co “« may, even if 
r 18 not P r °P erl y proved, pass a 
relief | l0r u ® e . and Pupation. The minor 

^fer lt ? -o ,n erent the C,uiD1 for the 
V incumbent on the Court to 

L .int it when the facts require it 13 L.L. 

relief’ n « SUlt on * nc e otia ble instrument, 
n 1 8r , r0n ff ,) * oi the original eonsi- 
1 ration could be granted if prayed for in 

mVt So Sot® 9- 663=29 C.L.J. 340 = 30 

l\l J niJ 2 97 KT C i ; 34 rC - 399 = 8 N.L.R. 7. 

^7 a 2wp o 32 7;J 17 NLR - 22 - Ref ? 

p 32j ( p - c ;>; 2 MX A. 353; 24 A. 450; 

30 M.L.J. 302; 2 L. 
3 ^ 18 CAV.N. 017 (P.C.); 7 P. 

845; 24 B. 300, Rel. on.] Where specific alle- 
gation is not proved, it is not open to the 
. our* to arrive at a finding in his favour con- 
traiy to the allegation set up. 54 l.C. 797. 
A plaintiff is entitled to put his ease in the 
alternative and his suit should not be dismiss- 
7L a8 .. bp,nff for inconsistent relief. 36 A. 
470; , a. 184: 12 A.L.J. 798. Whore a suit 
or divorce or dissolution of marriage on tlie 
ground of tho other party’s unsoundnesa of 
i^ind or in the alternative for a declaration 
or nullity of the marriage is found to be not 
maintainable it is not open to tho plaintiff 
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8. Where the plaintiff seeks relief in respect of several distinct claims or 

Relief founded on separate causes J of acti ° n founded upon separate and distinct 
grounds. grounds, they shall be stated as far as may be separately 

and distinctly. 


9. (1) The plaintiff shall endorse on the plaint, or annex thereto, a list of 

Procedure of admitting the documents (if any) which he has produced along 
plaint. With it ; and, if the plaint is admitted, shall present as 

many copies on plain paper of the plaint as there are 
defendants, unless the Court by reason of the length of the plaint or the number of 

Concise statements. the defendants, or for any other sufficient reason, 

permits him to present a uke number of concise state- 
ments o r the nature of the claim made, or of the relief claimed in the suit, in which 
case he shall present such statements. 


(2) Where the plaintiff sues, or the defendant or any of the defendants is 
sued, in a representative capacity, such statements shall show in what capacity the 
plaintiff or defendant sues or is sued. 


(3) Thc plaintiff may, by leave of the Court, amend such statements so as 
to make them correspond with the plaint. 

( 4 ) The chief ministerial officer of the Court shall sign such list and copies 
or statements if, on examination, lie finds them to be correct. 

LOG. AMS. — [Allahabad.] In r. 0 (a) for the semicolon after “ it ” in cl. (1) substitute a 
full stop and delete the rest of this clause as well as els. (2) and (3) ; and (b) rc-nuinbcr cl. (4) as 
cl. (2) deleting the words “ or statements ” therein. 

[Calcutta.] O. 7, r. 9. — For r. 9 (1) substitute : — 

9. ( 1 ) I he plaintiff shall endorse on the plaint, or annex thereto a list of the documents 

(if any) which he has produced along with it. 

(l-A) The plaintiff shall present with his plaint : — 

(i) as many copies on plain paper of the plaint as there arc defendants, unless the Court by 
reason of the length of the plaint or the number of the defendants, or for any other sufficient reason, 
permits him to present a like number of concise statements of the nature of the claim made, or of the 
relief claimed in the suit, in which case he shall present such statements ; 

(ii) draft forms of summons and fees for service thereof. 


NOTES. 

to claim the relief of judicial separation, 
when that relief hag not been prayed for in 
the plaint. Such a relief claiming judicial 
separation is not a general relief falling 
under such further and other relief within 
the meaning of O. 7, R. 7. No such relief 
can be granted without tin amendment of the 
plaint. 1038 B. (55 = 39 Bom.L.R. 114(5. The 
decree in si suit should conform with the 
rights of the parties as they stand at the 
date of its institution. 44 C. 47 = 20 C.W.N. 
1099. A prayer “for any other relief'* may 
cover any other relief arising out of the sane* 
cause of action hut not one arising under a 
different cause of action. 13 I.C. (550 = 92 P. 

L. R. 1912. “Gcnernl or other relief” which 
can be granted must be one consistent with 
the main reliefs claimed. Ownership and 
easement are not rights consistent with each 
other. 1933 L. 267. An exaggerated claim 
is no ground for refusing a person the rights 
which he is found entitled to. 46 I.C. 679 = 
13 P.R. 1919; 33 M.L.J. 63. In a suit for 
ejectment, a decree for joint possession mav 
be passed. 38 M. 1036 = 26 M.L.J. 532; 24 

M. UJ. 271 = 21 I.C. 724. But a relief which 
goes beyond the scope of the suit or the 
facta proved cannot be granted. 10 L.L.J. 


513 = 112 I.C. 485=1929 L. 120. See also 
1937 O.W.N. 1131 = 1937 Oudh 484. Under 
It. 7, a prayer for general relief is unneces- 
sary, and a Court may always give general 
or other relief, as it may think just to the 
same extent, as if it had been asked for. 7(5 
I.C. 940 = 5 Pat.L.T. 330. On this section, 
see also 29 Bom.L.R. 147; 10 Pat.L.T. 630. 
Suit for possession — Power of Court to 
grant declaration. 118 I.C. 381 = 1929 A. 
555. A claim os owner is quite distinct 
from a claim as manager though tho plaint- 
iff seeks possession on both grounds and tho 
case falls under R. 8. 1929 N. 347 = 120 

I.C. 404. 

O. 7, R. 9. — A suit is instituted on tho date 
when the plaint is filod and not on tho date 
when i? is ordered to be registered. 66 I.C. 
923 = 34 C.L.J. 465. 

Annkxino documents to plaint. — Ncne 
of the rules under O. 7 require or allow 
documents which nr© part of the evidence m 
tho suit to bo annexed to tho plaint. On tho 
other hand, such a courso is forbiddon by Br. 

2 and 9. Particulars which arc too volumin- 
ous to bo included in tho plaint may bo 
annexed thereto and may be delivered sepnr- 
ately and these facts should be stated in t le 
plaint. 58 C. 418=1931 C. 458. 
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[Madras.] In r. 9 (i) of O. 7 after the word “ and ” occurring in the third line delete the 
comma and the five words following, viz., “ if the plaint is admitted ” and insert the expression “ along 
with the plaint ” after the words “ shall present.” 

[Nacpur] Substitute the following for r. 9 : — 

“9. (1) The plaintiff shall endorse on the plaint or annex thereto, a list of the documents 

(if any) which he has produced along with it. 

(2) The chief ministerial officer of the Court shall sign such lists and the copies of the plaint 
presented under r. 1 of O. 4, if, on examination, he finds them to be correct.” 

[Oudh. ] In r. 9 (1) for the words “ and if the plaint is admitted, shall present,” substitute 
the words “ and shall, at the same time, present.” Also delete the words ” unless the Court, 
present such statements ” as well as sub-rr. (2) and (3) and re-number sub-r. (4) as sub-r. (2) 
deleting the words “ or statements.” v ' 

(Rangoon.] In O. 7, r. 9 (1) a</i/ the words “ on the day on which the plaint is admitted ” 
after the word 44 present.” 

[Sind.] 44 9. (1) The plaintiff shall endorse on the plaint, or annex thereto, a list of the 

documents (if any) which he has produced along with it, and shall present along with the plaint 
as many copies of it on plain paper as there are defendants ; on application made the Court may 
by reason of the length of the plaint or the number of the defendants or for any other sufficient reason 
accept instead a like number of concise statements of the nature of the claim made or of the 
claimed in the suit, presented along with the plaint.” ’ 

10. (1) The plaint shall at any stage of the suit be returned to be piesented 

Rc.urn of Plaint. to th , e Court in which the suit should have been insti- 

^ tuted. 

(2) On returning a plaint the Judge shall endorse thereon the date of its 
Procedure on returning presentation and return, the name of the party pre- 
plaint. senting it, and a brief statement of the reasons for 

returning it. 


NOTES. 

O. 7, R. 10. It. 10 applies only when it is 
found that the suit as originally framed was 
wrongly instituted ; it does not apply when it 
is found at the trial on the evidence that the 
Court has no jurisdiction to grant the relief 
prayed for. 1932 S. 67; 1938 A. 39; 

1937 Oudh 183. O. 7, It, 10 is not confined 
only to eases of return of plaint for want 
of territorial jurisdiction, but also for want 
of pecuniary jurisdiction. 175 I.C. 684 = 

1938 Sind 124. In many cases, the plaintiff 
has the choice of forum," but one© a plaintiff 
has selected to choose his forum, he can- 
not chango it at his own pleasure. Having 
selected the Court in which he pioposes to 
til© his case, if that Court has jurisdiction 
to deal with it, th© case must remain there 
in th© ordinary way. If therefor© th© plaint 
shows that a particular Court has juris- 
diction to deal with the case, the plaintiff 
cannot be allowed to withdraw the plaint to 
be filed elsewhere. If a Court lm 8 jurisdic- 
tion, it is impossible for it to act under O. 7 
R. 10; for th© Court itself, if it has jurisdic- 
tion, is the Court in which the suit should be 
instituted. 158 I.C. 63 = 1935 R. 310. A Cour- 
cannot return or reject a plaint under O. 7. 
R. 10, merely because the suit is triable bv 
some other Court. It can do so only if the 
suit is not triable by itself. 1936 A.M.L.J. 
67. See also 1940 O.W.N. 1212 = 1941 Oudh 
161; 42 Bom.L.R. 1093. When the Court 
finds that on the correct valuation the plaint 
is not cognizable by it, the proper thing to 
be done is to return the plaint so that it 
may be presented to the Court having juris- 
diction- It is not the function of the 
Court to direct the plaintiff to amend the 


valuation or pay additional Court-fee Thev 

n[»ir at | U ' r M f r tho Courl Whom the- 

«7-fi 1 8 vrV ld r b fo P 5? perly Presented. 1931 M. 

oTr. 6 ! 4: : < 51 B - 236; 8 M. 62; 8 B. 

g> ; 17J - Kel. on; 8 B. 313, Not Foil) 

S-37 p i 5 R L i C 9r 61 !f i 935 R - 310 ; 153 ic 
171 W ?' 12 ? J - 42 RLR - 203 = 1940 Lah. 

DresentnH. * ?! ault has heen returned for 

Idafntiff t0 i 16 • pro P er Court and the 
a l a pral8 agfmst the order, he is still 

Court ^ i FT* 0 ? the P Iaint t0 proper 
Court subject to the bar of limitation 27 

Bom L.R. 652=89 I.C. 68. The dfrccUon ,n 

525 - 8 t0 o y - 53 IC - 308= 10 L.W. 

stea’,1 nf C h 8 f 4 ' flled in Civil Court in- 

wnru U Z Z ~ « 3 iiu Tup 

diction * to ST*,, dS tha .‘ U has ”0 juris- 

P aint at an ^ , h T e - “ wiU return the 
piamt at any stage of the case; if the Court 

begin with h ", W \ Dt of t j ur isdiition in it to 

is triable i v ’ “A, Wh n re the P laint P*™ fa** 
challenge ^ he ?° Urt and in B P»te of the 
tO 1 3 own ^ll he - 8id0 th<? P lainti ff Sticks 

pro eX^o ^ n H 0n8 in thC P ,aint ’ ‘he Court 

to try th ° on merits and not 

diet on Tf P re lT” ar y nuestion of juris- 
ts °n the* jSa Court com <* the con- 
the smt P 1 . a . ,nt,ff s contention is false and 
Court la,d ,. cannot be maintained, the 

°- <1,8n ? 18s ‘he suit and no ques- 
Vo° n jL rCtUrniD ? the P lainf onder O. 7, R. 

turn th 8 ,n i - U * h - a 0a8e * Tf the Court re- 
dSJ*® P} aint . 8u °h a case, instead of 
d smmsmg the suit, it will be failing to excr- 

T qin - a i'S V ^ t0d in h bv ,aw - 104 <> 

N.L.J. 380 — A.I.R. 1940 Nog. 331. A Court 
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NOTES. 

can return a plaint for presentation to the 
proper Court even at the stage of arguments, 
when tho question of jurisdiction i 3 raised, 
especially when the suit has not proceeded 
very far. 1937 A.L.J. 1224 = 1938 All. 70. 

Applicability. — B. 10 only applies when it 
is found that the suit a 3 originally framed 
was wrongly instituted in Court, hut it does 
not apply when it i 3 found at the trial, 
whether as the result of adm.ssion made by 
the parties or evidence led by them, that the 
relief which the plaintiff l3 really entitled to 
is different from that claimed in suit and 
that relief is not cognizable by that Court. 
In the latter case, the Court cannot decline 
jurisdiction and order the plaint to be 
returned but should proceed with the trial 
to its finish after amendment of pleadings 
or otherwise, and pass such decree as the 
circumstances permit. It may in certain 
cast's grant permission for withdrawal of 
the suit with liberty to Hie a fresh suit. 
(Case-law discuss xi). 1933 S. 29(1. Sec 
olso 165 I.C. 908=1936 O.W.N. 1228=1937 
O. 183; 1933 N. 82; 1930 S. 252. Where 
at the time of the institution of a suit, a 
Court had no territorial jurisdiction to i nter 
tain it, but before it could pass an order 
under (). 7, If. 10, it acquired that jurisdic- 
tion by virtue of a Government notifica- 
tion it cannot thereafter pass an order under 
O. 7, R. 10. 1941 O. 161 = 1940 O.W N. 1212 
— 191 I.C. 708. R. 10 applies only where 
the suit is instituted m a wrong Court 
anil not where the necessary relief under 
S. 20, C. P. Code, was not obtained. 23 
fiom.L.R. 1086 = 40 B. 229. See also 193 1 
C. 505 = 59 C.L.J. 47 = 1934 C. 524. O. 7. 
R. 10 applies to a Small Cause Court. 1920 
M. 079 = 51 M.L.J. 158. Rule applies when 
tho suit as originally framed wa a wrongly 
instituted. 54 I.C. 655. It is the duty of 
a Court to return the plaint for presenta- 
tion to a proper Court, and not decide the 
suit on merits if it finds it has no jurisdic- 
tion to entertain the suit. 88 I.C. 991=1925 

O. 735; 44 A. 080 = 70 I.C. 98; 10 M. 211; 
41 M. 701=35 M.L.J. 27; 41 I.C. 203 = 27 
C.L.J. 510; 10 LAV. 525=1920 MAV.N. 163; 
153 I.C. 53. Where a petition for adjudica- 
tion of a debtor has bee n presented in a 
Court having no jurisdiction, the Court 
should not dismiss it but should return it for 
presentation to the proper Court. 145 T.C. 
755=1933 L. 851. Sr e aUo 42 P.L.R. 203 
= 1940 Lah. 171; 1940 Nag. 331. For pass- 
ing an order returning plaint to be presented 
to proper Court, it is not necessary that the 
Court so returning and tho Court 
to which plaint is ordered to be pre- 
sented should be exercising the same kind of 
jurisdiction. If for instanco the plaint is 
preferred in the Revenue Court which has 
no jurisdiction, the proper course for the Rc- 
venuo Court to follow, is to return the plaint 
for presentation in tho proper Court which 
may be the Civil Court. 149 I.C. 109 = 1934 

P. 234. There is nothing in the wording of 
the rule which forbids the return of the 


plaint after u late stage of the case. 8 B. 
313 (i'.B.j. The plaint cannot bo returned 
after a decree has been passed. 8 B. 380. 
Plaint properly filed — Couit sending it to 
’s Court in course of distribution — 
Valuation wrongly raised there and returned 
—Plaint re-filed without delay in proper 
Court. 1929 L. 409. See also *42 Bom.L.K. 
1093. Plaint m account suit returned after 
passing. Preliminary decree returned Is irn 
proper without a finding by the Court thut 
the amount found due exceeds its jurisdic- 
tion — No question also arises of tho with- 
drawal ol the suit and institution of fresh 
suit. 117 I.C. 369=1929 L. 248. See also 
i933 A. 82 — 29 N.L.R. 115. JSu.t for parti- 
tion — Preliminary decree passed — At final 
decree* suit discovered to be under-valued — 
Return of plaint for presentation to pro- 
per Court— Power of Court. 1930 C. 147 (1). 
When the appellate Court decides that tho 
lower Court lias no jurisdiction to entertain 
Hit suit, it should return the plaint to the 
plaint ill. 1 B. 538; 9 B. 266. But sco 11 M. 
482; 89 I.C. 511 = 1925 (). 499. Return of 
plaint canno; be made on the ground that it 
would be more advantageous to one of the 
parties to do so. 1927 C. 87; 97 I.C. 979. 
There is no provision of law which necessi- 
tates or even empowers the Court to return 
a plaint on the ground that the plaintiff has 
not mentioned therein the list of the docu- 
ments on which ho relies. The Court cannot 
take action under S. 151 of C. P. Code for 
such purposes. 122 J.C. 488 (1)=1933 L. 480. 
As to whether suit is to be deemed to be 
pending in the Court of filing even after re- 
turn of plaint, sc * 5 R. 101. Where a 

plaint filed in one Court is returned to be 
presented to another Court, whether the lat- 
ter Court has jurisdiction to return tho same 
to be presented to the former Court. See 
42 I.C. 483 = 0 LAV. 239; 145 I.C. 261 

19.33 N. 221. But sir 22 LAV. 582=1925 
MAV.N. 804; 64 I.C. 190 = 2 Pnt.L.T. 

839. S' r also 51 B. 230 = 29 Bom.L.R. 280 
= 1927 it. 257. Return of plaint — Amend- 
ment of plaint by plaintiff himself and re- 
presentation to same Court — Propriety. 32 
LAV. 094 = 59 M.L.J. 953. See also 1940 
Lah. 446 = 42 P. L. R. 684. An appli- 
cation for leave to sue as a pauper is not a 
plaint and it only reaches the stage of a 
plaint when it ig granted. 52 I.C. 688. 
Where the plaintiff applied to the munsif and 
got leave to sue as pauper but subsequently 
during the course of the trial it was found 
that the suit was under-valued and the plaint- 
iff was directed to re-present the plaint to 
the proper Court. Jhl>\, that tho proceedings 
before the munsif, being without jurisdiction, 
wore mere nullities and that the leave grant- 
ed by the munsif was of no avail to the plaint- 
iff and that lie should once more apply to flu* 
sub-Court for leave to sue in forma pauperis. 
1933 MAV.N. 197. If the cause of action 
arises within the jurisdiction of the Cour 
tho plaint cannot be returned simply 
tho defendant resides outside the jurisdiction 
of the Court. 32 C. T48. Court not tp 
decide material issue of question of diuniig . 
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Rejection of plaint. "• Thc P laint sha11 be rejected in the following 

cases : — 

(a) where it does not disclose a cause of action ; 


NOTES. 

to decide question of jurisdiction. 91 I.C. 
737 — 192(3 M. 339. Plaint containing differ- 
ent causes of action — Jurisdiction of Court 
to try one cause of action only — Procedure 
to he followed. 94 I.C. 783 = 1926 B. 283 = 
2S Boiu.L.R. 521. Plaint returned under S. 
23, Provincial Small Cause Courts Act- 
Order of return by Civil Court— Appeal if 
lies. 1926 C. 83. Se e also 145 I.C. 261 = 
1933 N. 221. An application to a Court 
trying the suit to stay a suit is an application 
in the suit and R. 10 does aot applv. 150 
I.C. 839 — 1934 S. 95. When a Court returns 
a plaint for being presented to the proper 
Court under O. 7, R. 10, neither such Court 
nor the appellate Court to which an appeal 
is tiled from the order of that Court has 
poucr to fix a date or otherwise allow time 
within which the plaint is to he re-filed It is 
lor the Court in which it is so presented to con- 
sider whether the plaint is within time, and 
whether, haying regard to the provisions of 
tho Limitation Act, the plaintiff i a entitled 
to the deduction of any time in computing 
limitation. 45 C.W.N 524. Order returning 
plaint — Condition precedent for payment of 
costs before presentation of plaint to proper 
Court— No power of Court to impose such 
condition. 54 LAV. 315 = (1941) 2 M.L.J. 

Inherent powers.— Although R. 10 docs 
not apply to a chartered High Court, i t can, 
by virtue of its inherent powers, direct thc 
return of a plaint for presentation to proper 
Court on dismissing a suit for want of 
jurisdiction. 12 li. 432=1934 R 342 

Limitation.— A Court returning a ‘plaint 
for presentation to the proper Court cannot 
fix a time for such presentation, so as to 
extend the period of limitation for the suit 
Such an order allowing a period for presenta- 
tion is clearly illegal; and if the presenta- 
tion is made beyond the period of limitation 
for the suit, the suit, will be barred, although 
it is presented within tli e time fixed. 193G 
A. M.L.J. 67. Sec also 18 Pat L T 250— 

r K hi n tt 7 49 a - If !l pInint is returnc 'l under 
R. 10,0. 7 and is presented to another Court in 

tho same condition in which it is returned 

it must be deemed to have been instituted on 

the date on which it was originally filed in 

the first Court, and the date of institution 

does not alter witli thc change in the Conn 

1941 O.W.N. 713 = 1941 R.D 412=1941 A 

W.R. (Rev.) 435. See also 45 C.W.N. 524. 

Pleadings. Plaint ff cannot rely upon the 
pleas in the written statements /or making 
out a causo of action. 46 I.C. 60: 6 Rnr 
T. 35 = 20 I.C. 278. 

Practice.— T he question of valuation and 
jurisdiction is one that should be determined 
at the earliest possible opportunity and, if 
the Court finds that it has no jurisdiction it 
should at once return tho plaint to the Court 
having jurisdiction and should not take any 
steps either to enforce payment of Court- 

C. C- M.— 105 


fees or in any other matter. In such a case 
die order requiring the plaintiffs to pay addi- 
tional Court-fees and on their failure to do 
so rejecting the plaint, i 9 ultra vires and 
cannot be upheld. (46 M.L.J. 345, Not 
Foil.; 51 B. 236, Foil.) 20 N.L.R. 367 = 
1933 N. 312. It is a settled rule of law that 
the jurisdiction of a Court i 8 initially deter- 
mined by the allegations to be found in the 
plaint. If the plaint as it stood contained 
allegations making the suit clearly cogniza- 
ble by the Munsiff and lie found against the 
claim of the plaintiff for rendition of 
accounts the plain duty of the Court is to 
dismiss the suit and not to return the plaint 
for representation to some other Court, 
which, on the plea of the defendants, would 
have had juris, liction. 1933 A.L.J. 667 = 1933 
A. 745. 

Plaint returned by two Courts— Remedy 
of applicant. — A plaint was filed in the 

Ip? urt tho ,C?ccon<1 Class Subordinate Judge 
1 hat Court considered that the case was 
cognizable by the Court of Small Causes and 
returned the plaint for presentation to the 
appropriate Court. The latter Court how- 
ever held that the suit was not triable b v it 
and returned the plaint to the applicant. 
Jhe appl cant applied in revision asking the 
High Court to determine which Court had 
jurisdiction to entertain the suit. Held 
the correct procedure would have been 
to make an application to the District Judge 
under the provisions of O. 46, R 7 145 I P 
261=1933 N. 221 (1). ’ U * 

Appeal— An appeal lies against an order 
passed under this rule. See O. 43. R. 

“l™ 14 402 : 27 Born.L.R. 636 = 88 L 

C 753; 134 I.C. 203 = 1931 L. 294; but a 

ioo? P P 0a L <,OOS not ,ie in such cases. 

■ e 1931 L -94. Also no appeal lies after 

the plaint has been taken back and re-filed 

^ i 0 2i T U c on 8 directPd - 5 C L J - 58 °* Hu* 
Second appeal!— S ee 1935 M. 574. 
Revision.— O rder returning a memoran- 
dum of appeal to be presented to tho proper 

7-0 f c S r T Sable - 00 TC - 603= 1925 L.. 

n 4 » L V I C - 303 = 32 P.L.R. 737. 
u. 7, K. 11.— (Sr e also Notes under S. 

149 supra.) All statements in plaint are 

0 >P taken as true for argument on nreli- 
rninary issue ns to whether plaint discloses a 
cause of action. 40 C. 598 = 25 M.L.J. 104 

11 *i ‘ A 1 ‘' ocu ' II, cr an application under R. 
fin i o? Urt is not entitled to go outside 

lvV ?nl lng L T ' LI? ' 0937) 1 c. 541=41 C. 

* • 3* Cau.se of action”, meaning of. 

£ 25=1 ? 32 A.L.J. 489 = 1932 A. 

1 ’ b 7, R, 1 1 j s merely a rule of proco- 

lt is not meant to enlarge any tax- 
ing section but only to ensure a proper ap- 

tbe ^° urt -Feos and other Acts. 

34 CA\.N. 870. The provis : ons of R. 11 are 
mandatory and where a plaint on appeal 
memo is written on paper insufficiently stamp- ' 
od, the Court is bound to give the plaintiff 
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( b ) where the relief claimed is undervalued, and the plaintiff, on being 
required by the Court to correct the valuation within a time to be fixed by the 
Court, fails to do so; 7 


NOTES. 

time to make good the deficiency. 38 B. 


41 


2 Pat.L.J. 74; 45) C. 880 = 27 C.W.N 56(5; 44 
C. 352=21 C.W.N. 834. Sec aho 30 P.L.R. 
109=1039 Lah. 302; 1039 Pat. 137; 1030 
Pat. 432; 17 Pat. (587 = 1030 Pat 83; 1038 
A.W.R. (B.R.) 112; 1038 A.W.R. (B.R.) 
80; 1032 M.W.N. 104 (38 B. 41, Ref.; 27 
M.L.J. 677, doubted); 133 I.C. 411 = 1031 A. 
664. See also 30 P.L.R. 100. Tin? mandatory 
provision contained in R. 1 1 is intended for 
cases where no other complications intervene 
and the Court has sufficient inherent power 
to depart from the normal procedure Jo suit 
the exigencies of the situation. 40 C.W.N. 
747=1036 C. 221; 41 Bom.L.R. 787=1030 
Bom. 354. Dismissal under R. 1 1 (c) of 
O. 7 should be regarded in the light of a 
punishment for contempt of Court for failure 
to comply with the orders of the Court for 
payment of the deficiency in stamp. 103S 
R.D. 235=1038 A.W.R.* (B.R.) 80. The 

Court’s power to correct the valuation is 
not limited under R. 11 to any particular 
stage of the suit. Tt may be exercised bv 
the trial Court at a hearing after remand 
by the appellate Court. 58 M. 1051=41 L. 
W. 562 = 1035 M. 560 = 68 M.L.J. 755. 
Where a plaint is insufficiently stamped, the 
Court is bound under O. 7. 1?. 11 to give 
the plaint'ifT time to make up the deficit; 
only when he fads to comply with the order, 
the Court can reject the plaint. That the 
plaint is presented on the last day of limi- 
tation makes no difference at all. Whether 
the payment of insufficient Court-fee has 
been by design or due to inadvertence, the 
Court is bound by the mandatory terms of 
it to g : vo effect to the provision of law. 47 

L. W. 402= A.T.R. 1038 Mad. 542= (1038) 1 

M. L..T. 610. A plaint can be rejected at any 
stage of the suit even after it a registration. 
(12 A. 553; 27 C. 376 and 1022 C. 506. Foil.) 
The fact that the suit was registered, heard 
by the trial Court, and by the appellate Court 
and remanded would be of no moment for a 
plaint not correctly valued and stamped can 
be rejected under O. 7, R. 11, at any stage of 
the suit, the said provisions being manda- 
tory. 1935 C. 764. Sr r also 40 C.W.N. 1300. 
Where the Court finds that the plaint does 
not bear sufficient Court-fees, to dismiss i( 
on merits is not proper — Correct procedure 
pointed out. 152 T.C. 700 = 1035 L. 75. See 
also 1937 Lah. 392; I.L.R. (1041) Kar. 102. 
R. 11 (r) is not confined to a case where 
the plaintiff hjmself has properly valued the 
relief claimed, but has failed to pay tlu* 
proper Court-fees. It applies ns well to a 
case where the Court finds thnt the plaint 
has been undervalued and ascertains the 
real value and the deficient Court-fee has 
not been paid by plaintiff. 130 T.C. 520 = 36 
C.W.N. 567 = 1032 C. 685. R. 11 (J) does 
not apply when there is no statement in the 
plaint suggesting the suit to bo barred. 27 
I.C. 232=18 C.W.N. 1340. Plaint insuffi- 


ciently stamped— Court bound to grant 
Line for affixing proper Court-fee. 27 P 
L.R. 1017 = 39 I.C. 766; 3 P.L.T 142; 56 
I.C. 316 = 4 P.L.J. 703; 6 O.W.N. 1105; 18 
Pat.L.T. 665 — 1037 Pat. 550. Application 
for leave to sue in forma pauperis is not 
governed by R. 11, because until the appli- 
cation is granted the suit cannot he regarded 
jus instituted. R. 11 applies only to regular- 
l\ instituted suits and not to other eases, 
therefore, a Court is not compelled on its 
dismissing an application to sue in forma 
pauixns to grant a time within which a pro- 
perly stamped plaint could be filed 1035 M. 
W.N. 863 = 42 L.W. 655=1035 M.' 878 See 
also 42 P.L.R. 684=1040 Lah. 446; 1036 
C. 221. Where a suit has been registered as an 
ordinary suit and the plaintiff does not pay 
deficit Court-fee but, subsequently applies for 
permission to continue the suit as a pauper, 
the application should not be rejected merely 
on the ground that the suit has already been 
registered ns an ordinary suit. Tt should he 
eonsidered on merits. (Case-law discussed.) 
40 C.W.N. 747 = 1036 C. 221. S,r aha 
1036 C. 221. Pauper suit — Dismissal — Appeal 
by plaintiff paying full Court-fee — Order by 
appellate Court for payment of Court-fee on 
plaint — Competency — Non-compliance — 
“Rejection” of appeal — If warranted L 

L. R. 10 A. 484. = 1037 A. 280. Re- 
turn of plaint for payment of 
deficient Court-fee — Payments beyond the 
time fixed by the Court — No application to 
extend the time — But Court has power to 
excuse delay. 05 I.C. 430 = 51 M.L.J. 00 = 1926 

M. 676; 1039 Pat. 137. Tn suits to obtain a 

declaratory decree or order where consequen- 
tial relief is prayer for, and in suits to ob- 
tain an injunction, where the Court finds the 
relief claimed as under valued, it is under 
R. 11 (It), entitled to require the plaintiff 

to correct the valuation stated by him in nc- 
cordnnee with the provisions of S. 7, Court- 
Fees Art. But so long ns there nre no rules 
framed under S. 9, Suits Valuation Aet, the 
Court would have no stnndnrd before it on 
which it may regard the plaintiff’s valuation 
as an under-valuation, and its powers of eor- 
reetion would have to be exercised on thnt 
footing. (Case-law discussed.) fil C. 79fi = 
38 C.W.N. 589=1934 C. 448 (F.B.). Where 
a Court finds that a suit is under-valued and 
directs it to be re-valued, and the revalua- 
tion of the suit is beyond the pecuniary 
jurisdiction of the Court, the proper proce- 
dure to be followed by the Court is 1° r<v 
turn it for presentation to the proper 
Court; the Court has no power to call on 
the plaintiff to pay the deficient Court-fee 
nnd to reject the plaint on non-payment of 
the same. 58 M.L.J. 651. Wliero plaint is 
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.( e ) where the relief claimed is properly valued, but the plaint is written upon 

paper insufficiently stamped, and the plaintiff, on being required by the Court to 

supply the requisite stamp-paper within a time to be fixed by the Court fails to do 
so ; 

( d ) where the suit appears from the statement in the plaint to be barred 
by any law. 


NOTES. 

Court has jurisdiction to entertain a plaint 
though it is unstamped. 20 I.C. 707 = 24 M. 
L.J. 058. But see 1930 N. 224. Court-fee 
stamps not available in treasury on the day 
of presentation of plaint and hence Court’- 
feo paid late — Plaint must be deemed to 
have been presented on the proper date. 115 

I. C. 757. See also 48 L.W. 244 = 1938 Mad. 

560 — (1938) 2 M.L.J. 135. When a plain' 
is presented insufficiently stamped the Court 
is bound to give plaintiff time to make good 
the deficiency; and under S. 149, the defi- 
cient stamp when paid within the period 
allowed, must be taken to have been paid 
at the time of the original presentation of 
tho plaint. No application is required to be 
made under O. 7, R. 11. 1938 A.M.L.J. 60. 
It is competent to a Court to reject a plaint 
after it has been admitted and duly register- 
ed. 34 C. 20 (F.B.). A plaint may be re- 
jected at any stage of the suit. 18 M. 338; 
12 A. 553. But see 28 I.C. 504 = 1915 M. 
W.N. 228 (contra). Tho mere unlikelihood 
of plaintiff’s success is no sufficient ground 
for rejecting a plaint. 1 M.H.C.R. 240. A 
suit should not bo dismissed on the ground 
that it cannot be maintained as a mere ac- 
knowledgment of debt. 97 I.C. 800 = 1926 
L. 472 (1). If plaint cannot be rejected in 
part, see 29 A. 325; 59 M.L.J. 923 (926) 
Rule does not apply to the High Court in 
tho exercise of its appellate jurisdiction 12 
A. at 151 (F.B.). See 1938 A.W.R. 89. If 
a wrong date us given for tho cause of ac- 
tion and the action is not burred, the plaint 
cannot be rejected. 7 N.W.P. 354. An ap- 
pellato ( ourt has the same powers of re- 
jecting plaint under R. 11 , as the Court of 
first instance. 69 I.C. 554 ( 1 )= 1924 N. 80 
(t). 7, R. 11 applies to memorandum 

of appeal). Sec also (1938) 1 MI 

J. 514; 1941 Pat. 108. The weight of 

authority is decidedly against the applica- 
bility of the provisions of O. 7, R 11 ( r i 
to appeals. (27 M.L.J. 677; 61 Cal. 663- 1 
Lnh. 234; 3 Pat.L.J. 74; 50 All. 980, Ref to) 
47 L.W. 211 = A.I.R. 1938 Mad. 316 = 
(1938) 1 M.L.J. 514. But see 1930 N. 

224. Where a person claims damages for 
“deterioration” of the goods from a rail- 
way company, but fails to furnish along with 
the plaint the detads of his claim for dama- 
ges, this omission by itself is not sufficient 
to dismiss his claim. 27 A. L.J. 859 = 51 A. 
895 = 1929 A. 597 (2). Plaintiffs not appear- 
ing on fixed date and not paying additional 
Court-fee — Court dismissing suit, noting while 
dismissing “Plaintiffs have not paid addi- 
tional Court-fees. Plaintiffs nre absent” 

Dismissal was under this rule and not under 
O. 9, R. 8. 117 I.C. 789 (2) = 1929 M. 344. 
O. 7, R. 11 (6), if controls 8. 7 (tv) of the 


Courl-FcM Ac* IBM S. 25; 1937 Sind 

9 y.ij.iv, o7. 

Dismissal of suit and rfjkction of plaint 
aro not identical terms. Iu one case a decree 
is passed and in tho other c ase, it i s merely an 
appealable order. 54 A. 525=1932 A.L J 48<* 
= i t>32 A 543. Under O. 7, E. 1 there 
the plaintiff fails to pay the additional Court- 
fee, required of him within the time fixed the 
correct order is to reject the plaint and not 
to dismiss tho suit, though there i 8 very little 
difference between an order rejecting a plaint 
and an order dismissing the suit 1 [ I? 

(1B41) Kar ,02. Where the Court' directed 

the plaintiff to pay additional Ourt-fee 
before a certain date and the plaintiff applied 
on that dato for permission to continue the 
sui, as a pauper, held, the application having 
b-en made before the expiry of the period 
fixed for payment, the plaint could not be 
considered as having been rejected under 

72S - 7 :°- 19 ? 3 M - 498 = 54 M.L.J. 

/~8. As to rejection of plaint before regis- 

43 BomX.R U,t i 7 t “ ^ ^ A§ f ° C ° 9t8 * ^ 

o/nhiTnt ° p VALUATI0K . 0F PLAINT.— Return 
plaint Re-presen tat ion of plaint with 

valid R nT if °° K, Ut xr th reduced valuation 
vilid and allowable— No permission of Court 

816=Y<£l M. 7 r i e o UC,ng VU,UU,ion - 134 IC - 

Pom K S I r T * T,ME f ° pav Court-Fees— 
?■” ’ r „ °*. Coart *° & r ant, after expiry of 
time fixed. 40 C.W.N. 747 = 1936 C 3*1 

As TO ALTER, N« NATURE of suit on ^efurn 
of plaint, see 133 I.C. 654=1931 L 622 
Appeal and Revision. — See 1941 P W N 25 
An order holding that a certain Court-'fee fs' 
payable is rev, sable. 1925 M. 722 = 48 M. 

800 \ 7 ? 1936 L * 3021 i 1937 Dali, 

nf °/ dCT ° f re j e< -tion under R 11 (M 

therefore 1 ” 18 appealable a "< 3 a revision is 

r ? wf CODlp 7' 80 PR - 3p 14=25 I. 

a Court in a p,a,nt has boen rejected by 
Court for non-payment of Court-foes the 

application C ? y ° f ^ laintiff ^ wav of an 
jP p l. cation for review under O. 47, R. 11. 2 

j) Pat.L.T. 261 . Order rejecting 

AnnellRte an ^ second appeal — 

X" £°” rt refusing to entertain appeal 

i^sion to w- ,e L £°° d pro, ! nd for Preferring 

Court ° r< l er dcTnnn ^ng additional 

S'^ flnn i b0 revised by High Court. 

non nnvmn'" f" a m,,t 18 dismissed for 

time aiW^ 7 Pr ° per Court - fp e within the 

R n Hs t °^ a r °i ection under 

therJ * (h) ® n ? and f rom that order 
here is an appeal and second appeal. When 

f ™ m the dismissal of the suit is 

a secnmTTrf 7 appoa1 ’ the remedy is 
a* n , ^Ppojil nnd not a revision nppiiea- 

rion under 8. 115, C. P. Code. 60 C.L.J 197 
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LOC. AM.— [Calcutta.] O. 7, r. n . — Add the following as Cl. (e) : — 

“ (0 Where any of the provisions of r. 9 (i-A) is not complied with and the plaintiff on being 
required by the Court to comply therewith within a time to be fixed by the Court, fails to do so.” 

12. Where a plaint is rejected the Judge shall 
Procedure on rejecting plaint, record an order to that effect with the reasons for such 

order. 

13. The rejection of the plaint on any of the grounds hereinbefore mentioned 

Where rejection of plaint sha11 n0t of f ° wn , forcc preclude the plaintiff from 
docs not preclude presentation pi eventing a rrc>ri plaint in respect of the same cause 
of fresh plaint. of action. 

Documents relied on in plaint. 

14. (1) Where a plaintiff sues upon a document in his possession or power 

production of document on he * ha , U P™<lucc it in Court when the plaint is presented,’ 

Which plaintiff sues. and slia ‘' at t,lc sam< * t,mc deliver the document or a 

copy thereof to be filed with the plaint. 

tee live 'in<l should he rejected as a whole 
under (). 7, It. 11 (</). Such a course is pre- 
ferable to dismissal of the suit. 1937 P.W. 
N. 1)94 = 18 Pat.L.T. 921. 

O. 7. R. 11 and S. 140: Scope of. — The pro- 
vision in the Code which really enables a 
f ourt to grant time to make good a deficiency 
in Court- fee stamp 011 the plaint is not R. II 
of O. 1 , hut S. 149; O. 7, R. 11 does not en- 
foree upon a Court, the granting of time to 
make good the deficiency in Court-fee stamp. 
It is not an enabling provision hut a disabling 
one. The authority to issue the order grant- 
ing time lies in S. 149 and the penalty for 
default in R. 11 of (). 7; S. 149 give* fl the 
Couit a discretion either to grant time or to 
refuse to grant time. 190 I.C 197 = 1940 O. 
W.N. 797. Sec also 1938 A.M.L.J. (50. 

O. 7. R. 13. — A fresh suit can be instituted 
provided it is not barred. 14 W.R. 289. 

Rejection under O. 7. R. 13. — Power to re- 
store under S. 131. ,S7<- 1939 A. W.R. (H.C.) 
325. 

O. 7, R. 14. — It is competent for a witness 
for the purpose of refreshing his memory to 
refer to horoscope made at the time although 
the document has not been included in the 
list of documents under R. 14. 41 A. 08 = 23 
C.W.N. 577 = 45 I.A. 284 (P.C.). A document 
given to a witness to refresh Ids memory 
does not come within the meaning of this 
rule. 1 M.II.C.R. 108. Reception of a 
document in evidence, which has not been 
produced at the proper time, is no ground 
for appeal. 8 M. 373 (374). Sr c also 13 M. 
I.A. 77: 44 C.L.J. 385 = 99 T.C. 258 = 1927 C. 
108. Refusal to receive it is n good ground. 

4 M. 417; 8 B. 377. Sanction of the Court 
receiving the documents clears the defect of 
their not having boon tendered with plaint. 13 
M.I.A. 77. Documents produced by plnintin 
in answer to case sot up by defendants No 
necessity for filing before first hearing. * 
Pat.L.T. 322. Rejection of documents not. 
produced along with plaint if proper. 44 T.C. 
21 ; 40 I.C. 246 = 27 C.L.J. 11 9. Good cause to 
bo shown for non-production with ° r 

at first hearing. 101 T.C. 911 — 1927 O. 01 . 
Document sued on, to be produced wi 
plnint; and if it is produced subsequently it 
can only bo treated a* evidence. 1 L. o; ai 


NOTES. 

= 38 C.W.N. 1003. As to Court-fee on ap- 
peal. set 1935 N. 83. 

Res judicata. — An order rejecting a 
memorandum of appeal for deficient Court- 
fee is not a decree or final order and does 
not precludi the appellant from presenting 
a fresh memorandum on proper Court-fee. 
59 C. 388=138 l.C. 043=1932 C. 482. Sec 
also 40 C.W.N. 1390. 

Practice and Procedure. — The question 
whoMier a plaint ought *0 be rejected under 
R. 11 cannot depend on anything which the 
defendant may say in his written statement. 
The defect ought to be apparent on the face 
of the plaint. It is the duty of the Court 
under (). 7 to examine a plaint before issuing 
summons. The discovery of a patent defect 
should not, as a rule, be deferred until the 
summons has gone out, and the written state- 
ment has como in. 1933 S. 1=142 I.C. 501. 
Where a suit was by one indeterminate body 
of one community against a similar body of 
the same community, and no attempt was 
made to explain to the Court the true posi- 
tion of the respective bodies, it was held 
that the plaint was bad and should he re- 
jected under O. 7, R. 11. 1941 A.M.L.J. 15. 
Wlun once a plaint has been presented, that 
is final and unless it is rejected or returned 
according to O. 7, R. 11, it is to be imme- 
diately registered and a copy of it forward- 
ed with notice to defendant. Return of 
plaint for amendments without notice to de- 
fendants is not proper inasmuch as the de- 
fendant. is denied any benefit that 

might accrue to him from the mis- 

take of the plaintiff. 1940 A.M.L.J. 129. 
Order dismissing suit against some defend- 
ants — Finding that suit cannot proceed 
against them for want of sanction of Provin- 
cial Governor — Decree — Plnint may be re- 
jected as a whole. 1941 P.W.N. 25. Src also 
18 Pat.L.T. 921. 

O. 7, R. 11 (d) and C-P.C.. S. 80.— The re- 
quirement ns to notice under S. 80 of the 
C. P. Code applies to all cases in which the 
Secretary of State is a defondant. Absence 
of such a notice entnils a failure of the whole 
suit, irrespective of the existence of other de- 
fendants. In such a case the plaint is de- 


O. 7, R. 17] 
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(2) Where he relies on any other documents (whether in his possession or 

power or not) as evidence in support of his claim, he 

List of other documents. shall enter such documents in a list to be added or 

annexed to the plaint. 

LOC. AMS. — [Oudh.] O. 7, r. 14. In Oudh for sub-s. (2) of r. 14, substitute the following : — 

“ ( 2 ) Where he relics on any other documents as evidence in support of his claim, he shall 
enter all of them in a list to be added or annexed to the plaint and shall produce in Court, when the 
plaint is presented ; such of them as arc in his possession or power. In regard to the documents 
not in his possession or power, he shall, if possible, state in whose possession or power they arc, and 
shall cause them to be summoned for production before the Court on a date to be fixed by the Court 
for the purpose. 

Explanation. — A certified copy of a public document is a document “ in the power ” of a party", 
but where a document is in the possession of a person other than the plaintiff, it will not be deemed 
to be “ in the power ” of the plaintiff.” 

[N.W.F.P.] — Add to sub-r. ( 2 ) ‘“and shall also produce such documents as are in his possession 
or power.” 

Statement in case of docu- * 5 ; Where any such document is not in the 

ment not in plaintiff’s pos- possession or power ot the plaintiff, he shall, if possible, 
session or power. state in whose possession or power it is. 

LOC. AM. — [Oudh.] [Deleted by Oudh Chief Court.] 

16. Where the suit is founded upon a negotiable instrument, and it is proved 

Suits on lost negotiable . that the instrument is lost, and an indemnity is given 
instruments. by the plaintiff, to the satisfaction ol the Court, against 

the claims ol any other person upon such instrument, 
the Court may pass such decree as it would have passed if the plaintiff had produced 
the instrument in Court when the plaint was presented, and had at the same time 
delivered a copy of the instrument to be filed with the plaint. 

17. (1) Save in so far as is otherwise provided by the Bankers’ Books Evidence 

Production of shop-book. Act, ^i, where the document on which the plaintiff 

sues is an entry in a shop-book or other account in his 
possession or power, the plaintiff shall produce the book or account at the time of 
filing the plaint, together with a copy of the entry on which he relies. 


(2) The Court, or such officer as it appoints in this behalf, shall forthwith 

Original entry to be marked documcnt {or the purpose of identification ; 

and returned. and, after examining and comparing the copy with 

n _ - I — .. A - - „ „ A L . 1 1 . | I « • . correct, certify it to* be 

so and return the book to the plaintiff and cause the copy to be filed. 


NOTES. 

C.W.N. .153 (P.C.) ; 32 M.L.J. 137 = 39 IC 
243 (P.C.). See also 1937 A.M.L.J. 75. It 
should not be sprung upon the opposite party 
a considerable time after. 44 B. 025. A 
Court may refuse to admit later on unlisted 
documents. 1920 L. 527. In a suit on a 
promissory note for cash consideration, the 
defendant denied the receipt of considera 
tion and therefore the plaintiff, in answer, 
produced before recording of evidence bonds 
not included in the list of documents filed 
with the plaint. Held, that in these circum- 
stances no inference could be drawn 
against the plaintiff from the non-production 
of the bonds with the plaint or the omission 
from the list of the documents on which the 
plaintiff intended to rely, which list had also 
been filed with the plaint. 1930 L. 1010. 

Right of Inspection under O. 11, R. 5 
extends also to documents entered :n a list 
annexed to the plaint. 1931 M. 825 = 61 M. 
L.J. 704 (24 C. 302, Diss.). See also 1938 
Nag. 239. 

O. 7, R. 14 (2) and O. 11, Rr. 16 and 18 
(2): List of documents kelevant as evi- 


dence— If pleadings.— Though a defendant 

can insist on inspection of documents form- 
ing part of the pleadings, before he files his 
written statement, lie cannot except in special 
cases insist upon inspection with reference to 
documents referred to in O. 7, K 14 (2). 
Ihey do not form part of the pleadings and 
defendant has not to plead to them any more 
than he lias to plead to any other evidence in 
support of the plaintiff’s case. It is there- 
tore entirely unnecessary as a general rule to 
see these documents before he files hi s own 
statement. It may in certain circumstances 
be necessary, but then the procedure laid 

' OWn 1,1 9- lb R. IS (2) must bo observed, 
ut whether the application is made under O. 
b R. lo or O. 11, R. 18 (2), lie must act 
promptly and delay in itself muy be a ground 
for refusing to grant time for filing written 
statement until after inspection has been 
made. I.L.R. (1940) Nag. 331. 

O. 7, It. 16.— A plaintiff founding his suit 
on a lost hundi must furnish security against 

E ossible claims. 16 I.C. 769; 59 I.C. 363. 

'ocument not filed in Court when may be 
allowed to be used. 60 I.C. 372. 
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end of L cM 2 ) A - S ~ [ALLAHABAD AN ° ° UDH -5 Add thc «■<"*"* P^viso to O. 7, r. ,7 at the 

ft -ft 

«he aU c°„ n p y Sh w! th bC t f h' IO ori^ar" d ■" ' hat Ca '° ,hC C ° U » ° r its offi - r "'«* --mine or co° m p£ 

[Lahore.] R. ij. Add the following : — 

nr thr a shop-book or other account written in a language other than English 

^ language of the Court is produced with a translation or transliteration of thc relevant entry" 
U'TO producmgit shall not be required to present a separate affidavit as to the correctness of ffie 

t^ue tr^^nn ranS , a rr n but sh ? U u add . a certificate on the document itself, that it is a full and 

^nistrn"a Irrr Vlu'V ' , of ,hc ‘^igmal entry, and no examination or comparison by the 
ministerial officer shall be required except by a special order of the Court.” Y 

18. (1) A document which ought to be produced in Court by thc plaintiff 

when thc plaint is presented, or to be entered in the 
Inadmissibility of document list to be added or annexed to the plaint, and which 
not produced when plaint filed, is not produced or entered accordingly, shall not, 

. without the leave of thc Court, be received in evidence 
on his behalf at the hearing of thc suit. 

r a i 2) r N ? thi , ng in this rul( * a PPhcs to documents produced for cross-examination 
ot the defendant s witnesses, or in answer to any case set up by thc defendant or 
handed to a witness merely to refresh his memory. 

1-OC- AMS. f Allahabad.] Add thc following rules to O. 7 : 

• • If ].' i- V i Cr ) or or ‘K' na *. petition shall be accompanied by a proceeding giving an address 

bloc . k ; ,r,,cr at which service of notice, summons or other process may be made 

on the plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, immediately on 

being so added, file a proceeding of this nature. 

r S;, r ji n f . add | ra, . | f” r sc ™" [ ,lcd . undcr thc Preceding rule shall be within the local limits 

m v i C ° , l I 1 ’" ^f h,Ch . ,hc J u,t i or . Petition is filed, or of the District Court within which 
the party ordinarily resides, if within the limits of the United Provinces of Agra and Oudh. 

hi. „ lif 2 L-! h 7 a Plaintiff or petitioner fails to file an address for service, he shall be liable to have 
dismissed or his petition rejected by the Court »» motu or any party may apply for an order 
to that effect and the Court may make such order as it thinks just. 

22. Where a party is not found at the address given by him for service and no agent or adult 
male member of his family on whom a notice or process can be served, is present ; a copy of the 
notice or process shall be affixed to the outer door of thc house. If on the date fixed, such party 
is not present another date shal be fixed and a copy of the notice, summons or other process shall 
be sent to the registered address by registered post, and such service shall be deemed to be as effectual 
as fl thc notice or process had been personally served. 

23. Where a party engages a pleader, notices or processes for service on him shall be served 

in the manner prescribed by O. 3, r. 5 i unless thc Court directs service at the address for service 
given by thc party. 


NOTES. 

O. 7, R. 18. — Failure to produce a docu- 
ment— Effect of. See 1924 L. 608. 5Vr 
also 44 C.L.J. 385=99 I.C. 258=1927 C. 
168; 44 B. 625. Certified copies of public 
documents may be received, though not pro- 
duced with plaint. 67 I.C. 686=1922 P. 
322. When there could no possible doubt 
about the existence of a document at thc 
da * c .°^ suit, it is not proper to refuse to 
admit it in evidence on thc ground that it 
had not been produced with thc plaint. 8 
B. 377. Thc only penalty which thc plain- 
tiff incurs is that laid down in this rule. 22 
B. 971. Thc penalty to thc non-production 
of a document undcr O. 7, R. 14 is contain- 
ed in R. 18 (1), and sub-rule (2) is an ex- 
ception to sub-rule (1). 1936 A.L.J. 1195 

= 1936 A.W.R. 983. See also 1937 A.M. 
L.J. 75. Where thc defendant’s case is 
not cleared till the evidence stage, the Court 
may permit the plaintiff to file a document 
at that stage if it is otherwise material. 148 
-I.C. 1040=35 P.L.R. 28=1934 L. 126. 


See also 1936 L. 1016. The only ground 
contemplated by R. 18 for allowing a docu- 
ment which has not been produced in accord- 
ance with R. 14 to be produced at a later 
stage is that it may be used as evidence. 
The rule docs not allow a plaintiff to put 
forward as creating rights a document which 
lie has not in terms used. 168 I.C. 98= 
44 L.W. 840=1937 M. 122. No document 
can be taken after arguments have' been 
heard, unless it be shown that thc party, with 
thc exercise of due diligence, could not have 
obtained a copy of this document at the pro- 
per stage, nor is any other reason given for 
its non-production before he closed his case. 
1935 L. 648. . 

O. 7, R. 18 (2).— "Defendant’s witnesses 
in R. 18, O. (2) includes witnesses who 
have turned hostile to the plaintiff and may 
be treated as the adversary’s witnesses. 34 
I.C. 311. Sub-rule (2) is an exception to 
sub-rule (1). 1936 A.L.J. 1195=1937 A. 

55 . 
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24. A party who desires to change the address for service given by him as aforesaid shal I 
file a verified petition, and the Court may direct the amendment of the record accordingly. Notice 
of such petition shall be given to such other parties to the suit as the Court may deem it necessary 
to inform, and may be either served upon the pleaders for such parties or be sent to them by registered 
post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from directing the service of a notice or 
process in any other manner, if, for any reasons, it thinks fit to do so.” 

26. Deleted by Notification 4084/35- A — 3 (7) dated 24th July 1926. 

[Oudh.] Add the following rules : — 

“19. Every plaint or original petition shall be accompanied by an address at which service 
of notice, summons or other process may be made on the plaintiff or petitioner. This address shall 
be called the ‘ registered address ’ and service thereat shall be deemed to be sufficient service. 

20. Any party subsequently added as plaintiff or petitioner shall, in like manner, file a registered 
address at the time of applying or consenting to be joined as plaintiff or petitioner. 

21. A registered address shall be within the local limits of the District Court within which 
the suit or petition is filed, if the plaintiff or petitioner resides or carries on business within those 
limits. 


22. If plaintiff or petitioner fails to file a registered address as required above, he shall be 
liable, at the discretion of the Court, to have his suit dismissed or his petition rejected. 

An order under this rule may be passed by the Court suo molu or on the application of any party. 

23. Where the registered address of the plaintiff or petitioner Ls within the limits of a head- 
quarters town or of municipality of India (including Burma) or Ceylon, a notice, summons or other 
process may be served on him at that address by registered post and such service shall be deemed to be 
as effectual as if the notice or process had been personally served. 

24. In all cases to which r. 23 does not apply, where a plaintiff or petitioner is not found 
at his registered address and no agent or adult male member of his family on whom a notice or process 
can be served is present, a copy of the notice or process shall be affixed to the outer door of the house. 
If on the date fixed, such plaintiff or petitioner is not present, another date shall be fixed and a copy 
of the notice, summons or other process shall be sent to his registered address by registered post, 
and such service shall be deemed to be as effectual as if the notice or process had been personally 
served. 


25. Whenever a plaintiff or petitioner has engaged a pleader to act for him, a notice or 
process for service on him shall be served in the manner prescribed by O. 3, r. 5, unless the Court 
directs service at his registered address : 

Provided that where a notice is served on a pleader under the above rule, he shall be given 
sufficient time to communicate with his client and to receive instructions. 

Explanation .— Where 10 days’ time has been allowed under this rule, this shall be deemed 
sufficient time within the meaning of this proviso in the absence of an application made within such 
10 days by ihc pleader concerned for further time. 

26. A Plaintiff or petitioner who wishes to change his registered address shall file a verified 
pen ion, and the Court shall direct the amendment of the record accordingly. Notice of such petition 
shall be given to such other parties to the suit or proceedings as the Court may deem it necessary 

j^L^ < artiie I Couin^thinks , fit.” SCrVe< ^ ^ P ^ SUCh ° r bC SCn ‘ l ° thcm b V ^gistered 

27. Nothing in Rr .9 to 26 shall prevent the Court from directing the service of a notice 
or process in any manner, if, for any reason, it thinks fit,” 


[Lahore.] Add the following rules : — 

“ 19. Every plaint or original petition shall be accompanied by a proceeding giving an address 
at which service of notice, summons or other process may be made on the plaintiff of petitioned 

Subscqucn,ly addcd shall > immediately on being so added, file a proceeXig 

20. An address for service filed under the preceding rule .u 1 . ,• f 

the Pistrict Court . within which the suit or petition is filed or of the District Court whilin' which 

judica.urc^'S’.or.!" ’ " ' ,nUtS ° f ,hc ,crrit ° rial Jurisdiction of the High Sour, of 

21. Where a plaintiff or petitioner fails to file an fy> r c u- u~n u i n 

have his suit dismissed or his petition rejected by the Court suo rnntu ’ * * a , ia ]? C to 

order to that effect, and the Court may' make such or^r 1 it He. j Z 7 ? ^ “ 

22. Where a party is not found at the address given by him for service and no agent or adult 
male member of his family on whom a notice, summons or other process can be servid is orient 
a copy of the notice, summons or other process shall be fixed to the outer door of the houde Tf on 
the date fixed such party is not pr«ent another date shall be fixed and a copy of the noti^summons 

or other P r ° cc “ ir.l e noX UtCrCd addrcss b V registered post, and such service shall be 
deemed to be as effectual as if the notice, summons or other process had been personally served. 

. . u 2 ?r u WherC . 3 - pa [ ly CngagCS a P lc ?der, notices, summonses or other processes for service on 
him shall be served in the manner prescribed by O. 3, r. 5, unless the Court directs service at the 
, address for service given by the party. ^ 
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25. Nothing in these rules shall prevent the Court from directing the service of nmir, 
summons or other process m any other manner, if, for any reasons, it thinks fit to do so" ’ 

(Rules .9 to 25 mserted by H.gh Court Notification No. 567-G., dated 24th November ,937.) 
[Patna.] Add the following rules: — ' 

at wh^ se&fc^ r ° ng,nal pCtiti °J shal1 bc accompanied by a statement giving an address 
at uhich service of notice, summons or other process may be made on the plaintiff or petitioner 

stalemcm P ^ ff ° r pCt,t,OI,Cr suhs cquently added shall, immediately on bcing P so added file a simila^ 

ft' ,/V 1 addrcss f ° r service filed under the preceding rule shall state the following particulars 

(1) the name of the street and number of the house (if in a town) ; H 

(2) the name of the town or village ; 

(3) the post office ; 

(4) the district; and 

(5) the munsiff (if in Bihar and Orissa) or the district Court (if outside Bihar and Orissa) 

?'• Where a plaintiff or petitioner fails to file an address for service, he shall be liable to 
have fits sent dismissed or h.s pennon rejected by the Court suo m n,u or any party may apply for an 
order to that effect, and the Court may make such order as it thinks just. 1 1 y 

r 1 _ verified iSL"'^ '° chan ^ ( ' tho addr «s for service given by him as aforesaid shall 

file a verified petition and the Court may direct the amendment of the record accordingly. Notice 

m fnf rm a iTm 5 , to s , ud ' ° ,h ' r P"tici to the suit as the- Court may deem it necessary 

po"asTh’e S!u« ,hink, fiu” ^ Up °" * hc P ' CadcrS for such «r be sen, to them by register^ 

[Bombay. J The following shall bc add<d as Rr. ly to 26 in O. 7 

“ 19. Every plain, or original petition shall be accompanied by a memorandum in writing 

Aii «i r 1 1 -i 1 • an address at which service of notice, or summons or 

Address to be filed with plaint other process may lx- made on the plaintiff or petitioner Plain- 
or original petition. ,,ffs or petitioners subsequently added slialfi immediately on' 

bring so added, file a memorandum in writing of this nature. 

20. An address for service filed under the preceding rule shall bc within the local limits of 

Nature of address to hr filrd f"i ls,ri< ' ( ° ,,rt within which the suit or petition is filed, or 

Nature of address to lie filed. if he cannot conveniently give an address as aforesaid, at a place 

where a party ordinarily resides. 

21. VV here a plaintiff or petitioner fails to file an address for service, he shall he liable to have 

f . fr .. c . 1IS su,t dismissed or his petition rejected by the Court suo motu, 

Consequences ol failure to file or any party may apply for an order to that effect, and the Court 

address. may make such order as it thinks just. 

22. Where a party is not found at the address given by him for service and no agent or adult 

n . . male member of his family on whom a notice or process can bc 

I roccdurc when party not served, is present a copy of the notice or process shall be affixed 

found at the place of address. to the outer door of the house. If on the date fixed such party 

1 , ,, * s not present another date shall he fixed and a copy of the notice, 

summons or other process shall bc sent to the registered address by registered post pre-paid for 

acknowledgment, and su< h service shall lx* deemed to bc as effectual as if the notice or process had 
been personally served. 


23. Where a party engages a pleader, notice or process on him shall bc served in the manner 

Service of notice on pleaders prescribed by O. 3, r. 5, unless the Court directs service at the 

address for service given by the party. 

24. A party who desires to change the address for service given by him as aforesaid shall 

file a fresh memorandum in writing to this effect and the Court 
Change of address. may direct the amendment of the record accordingly. Notice 

ol such memorandum shall be given to such other parties to the 
suit as the Court may deem it necessary to inform, and may be served either upon the pleaders for 
such parties or be sent to them by registered post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from 
Rules not binding on Court. directing the service of a notice or process in any other manner, 

if, for any reasons, it thinks fit to do so. 

Applicability to notice under 26. Nothing in these rules shall apply to the notice 

O. 21, r. 22. prescribed by O. 21, r. 22.” 

[Nagpur.] Add the following as rr. 19 to 23 : — 

19. Every plaint or original petition shall bc accompanied by a memorandum giving an 
. address at which service of process may be made on the plaintiff 

Registered address. or petitioner. The address shall bc within the local limits of the 

Civil District in which the plaint or original petition is filed or* 
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* 5 dr * as yMin such Civil District cannot conveniently be given, within the local limits of the 
Civil District in which the party ordinarily resides. 

2 °- Any party subsequently added as plaintiff or peti- 
tioner shall in like manner file a registered address at the time 
of applying or consenting to be joined as plaintiff or petitioner. 


Registered address by a party 
subsequently added as plaintiff 
or petitioner. 


Consequences of non-filing of 
registered address. 


21. (i) If the plaintiffs or the petitioner fails to file a 

registered address as required by R. 19 or 20, he shall be liable 
at the discretion of the Court, to have his suit dismissed or his 
petition rejected. 

An order under this rule may be passed by the Court suo motu or on application of any party. 

„ WHcrC 3 , S r il * S disiT } issed or a petition rejected under sub-rule (1) the plaintiff or the 

petitioner may apply for an order to set the dismissal or rejection aside and if he files a registered 
address and satisfies the Court that he was prevented by any sufficient cause from filing the registered 
address at the proper time, the Court shall set aside the dismissal or the rejection upon suTterms 
as to costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the suit or petition. 

22. Where the plaintiff or the petitioner is not found at his registered address, and no agent 

Aflixine of Prorr« ° F a- C ,ncmbcr of h ‘ s fa mily on whom a process can be 

vahditv 8 f P d Sencd ,S P r «‘: nt » 1 a copy of the process shall be affixed to the 

y> °“ ,er d °° r °. f t,ie house and such service shall be deemed to be as 

effectual as it the process had been personally served. 

23. A plaintiff or petitioner who wishes to change his registered address shall file a verified 

petition and the Court shall direct the amendment of the record 
accordingly Notice of such petition shall be given to such other 
parties to the suit or proceedings as the Court may deem it 


Change of Registered address, 
necessary to ihform.” 


[Sind.] — 

*‘.9. Every plaint or original petition shall be accompanied by a memorandum in writing 

or^mal'^r Wlt " - StS pllulfm' ^ 

g ial petition. I lamtiffs or petitioners subsequently added shall, immediately 

on being so added, file a memorandum in writing of this nature. 


Nature of address to be filed. 


, 2 °\ A* 1 address for service filed under the preceding rule 
w _ ,tb > n ‘he local limits of the District Court within which 


. . . : — " — c-uun wiinin wmen 

address as aforesaid, a. a place where a par" o P rdSy“rerides° r " ^ Cann °‘ ^ an 

a,. Where a plaintiff or petitioner fail, to file an address for service he shall be liable to 

Consequence of failing to file na ' c ms su,t dismissed or his petition rejected by the Court mn 

address. party may a L )ply for an ordcr to that effect, and the 

Court may make such order as it thinks just 

22. Where a party is not him for service and no agent or adult 

Procedure when party not served is' present a^ro^of Wh °™ 3 n ° tlCC ° r P roccss can be 
found at place of address. to the out| door ofX ££ "Ton 

notice, summons or other proccss shall be senTto the^cebtcrcd addr, **1 f,Xed and , a C ° Py ° f the 

s a ^cd Ut " S " ViC " ShaU ^ “ «» - - 

Service of notice on pleaders. him shallbe se™d in r^Spr^cK^y O.t'r" K.he 
o . , . . . C f urt dirccls scr v>ce a t ‘he address for service given by the pm ty 

4 ' A 1>arly Wh ° d “‘ ra t0 a C tSfmemma d T S<?rVk . ,: gi ™ by hi ™ “ aforesaid shall fiie 
Change of address. ££» 3 

“arts^r b n y^d^Th d e “ 


Rules not binding on Court. 


directin^ih^" 8 ‘r ‘ hcS P ru,es sha11 P^vent the Court from 

do p o cras in any othcr — * 


prescribed by“o“°f, , ‘r. rU ‘" >ha “ a PP ly '° ,hc no,ice 


Applicability to notice under 
O. 21, r. 22. 

i„, [N.-W.F.P.] — 

at which 8ervkc I ^o/ ) lmtice ) , r 5u r nmT 1 om9 C or^odier a process^*mTy , t>c C madc a on r °hc Ct ^i n ^ fif* ng an o^ rcss 

subsequently added .hall immediately^ being so addtS, Me ^ pm" Ming 

C. C.M .— 106 
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thr n,W , r n a ^ drCS ;. for \ crv l cc t filed undcr the preceding rule shall be within the local limits of 
t e mr v n? 11 | W,thl I wh ' ch . the suit or petition is filed, or, of the District Court within which 
the part> ordinarily resides, if within the limits of the North-West Frontier Province. 

21 . Where a plaintiff or petitioner fails to file an address for service he shall be liable to have 
<r S ! llt °j h ! S P£ m,on dismissed by the Court suo mntu or any party may apply for an order to that 
clfcct, and (he Court may make such order as it thinks just. 


22 . A party who desires to change address for service given by him as aforesaid shall file a 
verified petition, and the Court may direct the amendment of the record accordingly. Notice of 
such petition shall be given to such other parties to the suit as the Court may deem it necessary to 

^r^uJtthin^'ju^ 1 UP ° n ,hc P lcadcrs for such Parties, or be sent to them by registered 


ORDER VIII. 


Written Statement and Sel-ojf. 

i* The defendant may, and, if so required by the Court, shall, at or before 

Written statement. l * 10 ^. rst h car * n S or within such time as the Court may 

permit, present a written statement of' his defence. 

LOG. AMS. [Oudh.J O. 8, r. i. Add the following as r. i ( 2 ) and read the existing r. 1 as 
r. 1 ( 1 ) : 

%c ( 2 ) rhe defendant shall file with his written statement p list of all the documents on which 
he relies as evidence in support of his case, shall produce with the written statement such of the docu- 
ments as arc in his possession or power, and shall cause thr others to be summoned on a date to be 
fixed by the Court for the purpose. 

Explanation. A certified copy of a public document is a document 41 in the power” of a party, 
but where a document is in the possession of a person other than the defendant, it will hot be deemed 
to be 44 in the power ” of the defendant.” 

[Lamorf.J I he following was added : — 


; and with such written statement, or if there is no written statement, at the first hearing 

shall produce in Court all documents in his possession or power 
Written statement. on which he bases his defence or anv claim for set-off. 


^ ICr<% 10 rc ** cs on an V ol h cr documents as evidence in support of his defence or claim 
for set-oft he shall enter such documents in a list to be added or annexed to the written statement 
or where there is no written statement to be presented at the first hearing. If no such list is so 

annexed or presented, the defendant shall be allowed a further period of ten days to file this list of 
documents. 


(%) A document which ought to be entered in the list referred to in sub-cl. ( 2 ) but which has 
not been so entered, shall not, without the leave of the Court, be received in evidence on the defendant’s 
behalf at the hearing of the suit. 

. ( 4 ) Nothing in this rule shall apply to documents produced for cross-examination of plaintiff’s 

witnesses or handed to a witness merely to refresh his memory.” 

[N.-W.F.P.] O. 8, r. 1 . Add the following as sub-cl. ( 2 ) : — 

I he defendant at the time of presenting a written statement shall, where he relies on any 
documents (whether in his possession or power or not), enter such documents in a list and produce 
those documents which are in his possession or power.” 

2 . I he defendant must raise by his pleading all matters which show the 

New facts must be specially sui , t not ‘° bc maintainable, or that the transaction is 
pleaded. either void or voidable in point of law, and all suen 

grounds of defence as, if not raised, would be likely to 
take the opposite party by surprise, or would raise issues of fact not arising out of the 
plaint, as, for instance, fraud, limitation, release, payment, performance, or facts 
showing illegality. 


NOTES. 

O. 8, R. 1. — A written statement cannot 
be filed by one who is not a party to the 
suit, 25 W.R. 17. Where a written state- 
ment on behalf of defendant is not filed by 
him personally or on his behalf by a duly 
constituted agent, but by a third person, the 
procedure is not regular. 53 A. 466=1931 

A. L.J. 181=1931 A. 333 (2). A written 
statement tendered before, or at the first 
hearing, need not bear any Court-fee. 5 

B. 400. The practice of filing written state- 
ments on behalf of persons accused of cri- 


minal offences is improper. 32 I.C. 137 — 
20C.W.N. 128. . 

O. 8, R. 2. — Defence to bc specific ana 
clear. 76 I.C. 603=1923 C. 578. {-'nuta- 
tion should bc specifically pleaded. 66 I.C. 
287=34 C.L.J. 205; 69 I.C. 194. S. 3 of 
the Limitation Act makes the question o| 
limitation a material question although not 
raised by the parties; but a Court is not bound 
to raise and decide a question of fact ol i s 
own motion. Hence where the question of 
limitation is purely one of law aipablc ot 
determination on the facts admitted or prov- 
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3 . It shall not be sufficient for a defendant in his written statement to deny 

Denial to be soecific generally the grounds alleged by the plaintiff, but the 

p defendant must deal specifically with each allegation 

of fact of which he does not admit the truth, except damages. 

4 . Where a defendant denies an allegation of fact in the plaint, he must not 

F V a*!vr rtrnin, do so evasively, but answer the point of substance. 

Thus, if it is alleged that he received a certain sum of 
money, it shall not be sufficient to deny that he received that particular amount, 
but he must deny that he received that sum or any part thereof, or else set out how 
much he received. And if an allegation is made with diverse circumstances, it shall 
not be sufficient to deny it along with those circumstances. 


5 . Every allegation of fact in the plaint, if not denied specifically or by 

Specific denial. necessary implication, or stated to be not admitted 

in the pleading of the defendant, shall be taken to be 
admitted except as against a perron under diability: 

Provided that the Court may in its discretion require any fact so admitted 
to be proved otherwise than by such admission. 


NOTES. 

ed before the Court, the Court is bound 
under the provisions of S. 3 to raise the 
question suo motu and decide it. Put 
where the question of limitation raises issues 
of fact not arising from the plaint, the de- 
fendant is bound under O. 8, R. 2, to raise 
such question in his written statement; if 
he fails to do so, thereafter it is within the 
discretion of the Court to allow the ques- 
tion to be raised or not. Where the ques- 
tion of limitation was raised by the facts 
alleged in the plaints themselves, the Court 
is hound under S. 3 of the Limitation Act 
to decide the question on the facts stated in 
the plaints, at whatever stage of the hearing 
it was raised, or even if it was not raised 
at all by the parties themselves. 1940 Rang. 
L.R. 273= A. I. R. 1940 Rang. 207. Limi- 
tation under special law cannot be allowed to 
be raised in appeal. 69 I.C. 194; 60 I.C. 
280= 32 C.L.J. 236; 46 I.C. 787=28 C.L. 
J. 216. Plea of want of necessity cannot 
be raised for the first time in appeal. 1 P. 
612=3 Pat.L.T. 367. So also a plea that 
the suit should have been brought by plain- 
tiff in a representative capacity. 39 Bom.L. 
R. 917=1937 Bom. 476. A defendant in a 
suit in ejectment, denying plaintiff’s title and 
tenancy, cannot plead want of notice to quit. 
17 M.L.J. 287. Raising of new defence 
for the first time in appeal not allowed. 95 
I.C. 573=28 Bom. L.R. 513. In many 
cases persons in verifying the pleadings, de- 
fendants their written statements or plain- 
tiffs their plaints arc often found to say 
something which is not strictly true, c.g., a 
defendant may deny the making of a con- 
tract in order to force the plaintiff to give 
evidence and he subjected to cross-examina- 
tion or to put the matter raised in issue. 
But by such action he does not render him- 
self liable for prosecution for perjury for 
making false statement. 1930 C. 639=129 
I.C. 111. 

O. 8, R. 3. — As to what amounts to an 
admission of the case in plaint, see 1927 A. 
225=95 I.C. 1. 


O. 8, Rr. 3 and 5. — Where a lessor of a 
house sued the lessee for damages for breach 
of the lease agreement which was reduced 
to writing, hut which though compulsorily 
registrable was not registered and his alle- 
gations in the plaint as to the terms of the 
lease were not specifically denied the effect 
is that the suit can be decreed as on an ad- 
mission. 1938 O. A. 785=1938 O.W.N. 
1080. 

O. 8, R. 4. — It is a principal underlying 
R. 4 that the pleadings should he specific. 
27 A.L.J. 1153=1929 A. 721 (2). 

O. 8, Rr. 4 and 5. — It is enough to say 
in the written statement that a fact is not 
admitted in order to put the plaintiff to proof 
of it. 40 L.W. 366=1934 M. 579=67 M. 
L. L 327. See also 55 A. 700=1933 A. 521. 

O. 8, R. 5: Application of. — R. 5 is 
limited in its application to cases where 
there is in fact a pleading before the Court. 
20C.W.N. 1192=43 C. 1001; 115 I.C. 425; 
1930^ P. 293. For scope of R. 5, see 47 I . 
C. 589=35 M.L.J. 372. The principle that 
non-admissions in certain cases are equiva- 
lent to admissions does not apply to a case 
where the averments in the plaint to which 
the principle is sought to be applied arc 
vague ami inconclusive. 30 S.L.R. 233= 
1937 Sind 11. A defendant who does not 
put in any defence is hound by all the allega- 
tions in the plaint; under R. 5, every alle- 
gation of fact in a plaint must he taken as 
admitted unless denied or stated to he not 
admitted in the pleading of the defendant. 
The rule is not confined to a case where a 
pleading has been put in by the defendant ; 
it equally applies to a case in which the de- 
fendant puts in no pleading*. 60 B. 788= 
16-4 I.C. 189= 38 Bom. L.R. 577=1936 B. 
285. But it has been well settled that a 
mere omission to file a w'ritten statement 
does not amount to an admission of the 
facts stated in the plaint. 14 P. 70=157 
I.C. 433=1935 P. 306. There is not a de- 
nial by necessary implication of the state- 
ments in the plaint when the language which 
can be looked to to find that denial is a 
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6 - (i) Where in a suit for the recovery of money the defendant claims to 

Particulars of set-off to be SCt '° fI a S ainst the plaintiff’s demand any ascertained 
gn-en in written statement. Sl j n } ™ money legally recoverable by him from the 

jurisdiction of the n * p a l mt, l ff> not ^ceding the pecuniary limits of the 
nl lint i IT’s «»•* t l 5 c ' S and both parties fill the same character as they fill in the 

u nl es 5 ' p e r mi tt <xl' *1 w ' t h ^ ^ ° f * he suil ’ but ™t aftemard, 

culars ofThe'dcbt sought to'bc sct-off Cnt * WnttCn Statement 


NOTES. 


statement which is in itself so inconsistent 
as not to he capable of admitting or deny- 
ing anything. 190 I.C. 320= A. I. R. 19-40 
Rang 190. Where in a suit the defendant 
has admitted that he executed a bond for 
certain sum on certain date on taking ac- 
counts and has admitted that he agreed to 
pay the amount on certain date, this is not 
a case which falls under O. 8. R. 5 of an 
implied admission. This is an example of 
an express admission. A.I.R. 1941 Nag. 
va. Where in a suit for dissolution of part- 
nership and accounts the plaint stated the 
proportion of shares, defendants, while alleg- 
ing that the shares were different, did not 
specify what the shares were, held , that the 
Court could treat the evasive denial as an 
admission of the correctness of the statement 
in the plaint. 113 l.C. 370=: 1929 S 7 Sec 
also 8 O.W.N. 1080 (Case of no denial). A 
denial ot knowledge of a fact is not a denial 
or the fact, nor is it even putting the fart 
in issue. It merely means that the defend- 
ant denies that he has any knowledge of if. 
hut any man can, of course, admit a fact of 
which he has no personal knowledge. Where 
a defendant in a mortgage suit instead of 
denying specifically or refusing to admit 
specifically, the mortgage in favour of the 
mortgagee, merely denies knowledge of the 
mortgage, such a procedure is neither a 
specific denial of the mortgage nor is it a 
statement that the mortgage is not admitted 
and consequently under R. 5, it must he held 
against such defendant that he has by impli- 
cation admitted the mortgage in favour of 
the mortgagee. 152 I.C. 395=1934 R. 278. 
A recital in the written statement that a 
certain allegation in the plaint is not admit- 
ted cannot he deemed to he an admission, 
but amounts to denial by ncccssarv implica- 
tion 55 A. 700=1933 A . L . 1 . 998= 1 933 
A. 521. See also 168 I.C. 330=1937 S. 
11; 1934 M. 579=67 M.L.J. 327; 1941 

Rang. 49 (Statement at certain allegations 
need no reply, effect of). 

Construction. — S trict construction ought 
not to be placed on the written statements 
as is placed on. pleadings in England. 39 
I.C. ,460 ; 45 I.U. 878. In the absence of 
specific denial, a document relied on by a 
party must be accepted as admitted between 
the parties and therefore need not be proved. 
41 B. 89=18 Bom.L.R. 946. Allegations 
m plaint not denied in written statement, 
effect of. 49 I.C. 733. Such portions of 
plaintiff's claim as arc admitted by defend- 
ant need not be proved by plaintiff. 131 I. 
C. 206=1931 L. 203. A pleading "not 


known” cannot be held to be the same thing 
as "not admitted.” 133 T.C. 414=1931 A. 
42 '}:. . Thc words "stated to he not admit- 
ted m R. 5 means specifically stated to 
be not admitted. 22 L.W. 26=1925 M. 
9^0. Omnibus clause that defendant denies 
all allegations not expressly admitted is not 
sufficient. 1925 M. 950. 

O. 8, R. 6: Scope of. — The provisions of 
R. 6 and O. 20, R. 19 (1) read together, 
show that the Court must treat thc claim of 
the defendant exactly as if thc defendant 
had filed a plaint and the Court must pass a 
decree in favour of thc defendant, if his 
claim is established, even though the claim 
of thc plaintiff against the defendant is dis- 
missed. Nature of set-off discussed. 150 
I.C. 433=1934 A.L.f. 393=1934 A. 543. 
According to O. 8, R. 6, before a set-off 
can he claimed, it must be presented in a 
written statement which shall have the same 
effect as a plaint, and it must he shown 
that it is an 'ascertained* sum of money 
legally recoverable by the defendant from 
the plaintiff, and that both parties fill the 
same character as they fill in the plaintiff’s 
suit. A claim for commission over reduc- 
tion of losses, stated approximately, was 
held to be not an ‘ascertained sum’ of money. 
1940 N.L.J. 176= A.I.R. 1940 Nag. 177. 

If the accounts are of one and the same 
person, the mere fact of the accounts being 
separate or in different names would not 
attract the provisions o f O. 8, R. 6, and a 
set-off can be claimed. 42 P.L.R. 201 = 
A.I.R. 1940 Lab. 290. The rule only pro- 
vides for set-off in suits for recovery of 
money hut makes no provision for counter- 
claim. 1922 C. 1. This rule is not ex- 
haustive but Courts can allow an equitable 
set-off if thc amount claimed arises out of 
thc same transaction though not an ascer- 
tained amount. 92 I.C. 787=1926 O. 301. 
Set-off is a creature of statute and is go- 
verned by O. 8, R. 6, although thc latter 
part of the rule indicates that there may be 
a set-off other than that provided by the 
rule. Under this ride, a claim barred by 
thc law of limitation cannot be pleaded by 
thc defendant by way of set-off. The fact 
that thc transactions which were the subject- 
matter of thc claim and of thc set-off were 
with regard to the same estate is immate- 
rial. 181 I.C. 1006= A.I.R. 1939 Pat. 

567. Where defendant makes a counter- 
claim to the plaintiff’s suit and the Court 
decides to hear two together but the plain- 
tiff withdraws his suit with liberty to bring 
a fresh one, the counter-claim can be con- 
tinued as a plaint and proceeded on its 
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( 2 ) The written statement shall have the same effect as a plaint in a cross- 

Effect of set-off. so ^ . to ena ble the Court to pronounce a final 

u * u 1I J ud g m * nt respect both of the original claim and of 
the set-ofi ; but this shall not affect the lien, upon the amount decreed of any 
pleader in respect of the costs payable to him under the decree. ’ 7 


NOTES 

merits. (2 R. 486. Ref.) 152 I.C. 552= 
1934 R. 160. In a suit for accounts de- 
fendant counter-claimed — Court dismissed 
plaintiff's suit and passed decree in favour 
of defendant — Held equitable set-off was 
rightly allowed and R. 6 is no bar. 35 C. 
W.N. 17=132 I.C. 195=1931 C. 358. See 
also 128 I. C. 763=1930 A. 875; 27 A. 
145; 59 C. 833 (counter-claim by de- 
fendant allowed by way of equitable set-off). 
“Debt” in this rule means a present obliga- 
tion to pay a liquidated sum of money. 42 
M. 873=37 M.L.J. 193. "Ascertained 
sum” means a conclusive and indisputable 
amount. 37 I.C. 367. See also 130 I.C. 
87=1931 N. 12. It docs not include un- 
liquidated damages and mesne profits. 130 
I.C. 87. .9rr also 19 Pat.L.T. 585=1938 
Pat. 484. Specified sums are not neces- 
sarily ascertained sums of money "legally 
recoverable" within the meaning of the rule 
16 C. 71 ; 95 I.C. 358=1926 S. 225. A sum 
to be ascertained on a settlement of account 
is not an ascertained sum. 49 I.C. 193; 
57 C. 855. A counter-claim for a definite 
amount by way of set-off though not admit- 
ted is a claim for an ascertained sum. 1933 
R. 13. O. 8, R. 6 is no way referable 
to matters arising in insolvency or liquida- 
tion (>roceedinqs . 1939 M.W.N. 1231 = 1940 

Mad. 266. See also 1941 O.VV.N. 548. If 
the defendant is sued by the agent he can- 
not set-off a debt due from the principal, 
unless it can be shown that the agent has 
assented to such a set-off. A receiver ap- 
pointed under S. 69- A of the T. P. Act 
is an agent of the mortgagor, and if he sues 
the defendant to recover a sum of money on 
the basis of a new contract entered into by 
him, the defendant cannot seek to set off 
against the plaintiff’s claim a debt incurred 
by the mortgagor prior to the date of his 
appointment. Such a debt is not legally 
recoverable by the defendant from the plain- 
tiff— it is recoverable from the plain- 
tiff’s principal who is not a party to the suit 
45 C. W.N. 169. 

Distinction between set-off and 'coun- 
ter-claim'.— 24 Bom.L.R. 998=1923 B 
113; 47 B. 182=24 Bom.L.R. 328. A set- 
off is either legal or equitable. R. 6 is res- 
tricted to legal set-off. Equitable set-off is 
allowed if the demands arise out of the 
same transaction or are so connected that 
they can be looked upon as part of the same 
transaction and when the amount is unascer- 
tained. O. 20, R. 19 (3) recognises equi- 
table set-off. A set-off may be purely de- 
fensive, that is, it may amount to an adjust- 
ment or satisfaction of the plaintiff’s claim 
or it may be a counter-claim under which 
the defendant claims a decree for the sur- 


plus amount due to him. In a defensive 
set-off, the set-off claimed must be recover- 
able at the date of the plaintiff’s suit. In 
a counter-claim the sum claimed by tin- de- 
fendant should be legally recoverable at the 
date when he makes the claim, i.c., at the 
date when he files the written statement. 
The words "legally recoverable” in R. 6 
mean legally recoverable at the date of the 
institution of the suit in one case and mean 
legally recoverable at the date wh >n the 
counter-claim is made in the other case 
Although in R. 6 and O. 20. R. 19, there is 
no clear distinction between a mere s°t-off 
a defensive set-off and a counter-r «aim! 
% distinction has been made in Indian 
' ourts in accordance with the law of England. 
‘3- s d is based on a sound principle. 1936 
Z/ / . See also 34 Bom I R 140! 

Pa, 61 ^ 193 ^ - i;C - ?02 “ 

rat. 142 There is a different tenni- 
ous ad quern for the case of a mere set-off 
and the case of a counter demand. In the 
?™ e J casc die amount claimed must be 
eRall> recoverable by him on the date of 
the suit, while in the latter it must be i-gally 
recoverable by him on the date of his .vrit- 
ten statement. The result is that he can 

fiir l, P *o tf ie amount of the plain- 

ly claim provided his claim was not time- 

; a ; n r .' d * | hl ' *""« of »>c suit. But if “e 
wants to have a decree for the excess 

barred \ ' tl sh< T that h was not time- 
statemnn ‘a "me when he filed the written 
statement. A claim for set-off cannot be 

amount "lot/Tf 1 r° f an unascertained 

1936 N '•on 34 i k L 286=1934 A. 427; 

off c.Vr'h " 9 °‘- Tn the case of a regular set- 
olf, such as is contemplated bv O 8 R 6 

if the plaintiff’s claim breaks down for any 

reason including withdrawal then the de- 

Off'rnr \t° U 2 k® C L ntit,cd t0 ^VC his SCt- 

cl.dT^ red by J thc same Court and he 
could be given a decree for a set-off in the 

same suit, but where his claim is not a re- 

if’ tff e f °f b V l . ,s ,. a co untcr-claim, then, 
Co rt h ‘ 1, er " C , aim l, . es in die Small Cause 

silnr 3 * 1 ! bc 3 lowed the Parties must fill the 

su t g i raC S in tI,c P»aintiff*s 

Sint. 8 L. 105=101 I.C. 762=1927 L 228 

re also 1940 Lah. 290; 44 C.W.N. 924. 

t is not open to a defendant to claim a set- 

I' n , r . cspcc | of unliquidated damages' for 

R 998 b i r S$ n S 0 , f , contracts. 24 Bom. L. 

,2*. St ? ?3 1 ?- 113; 130 I C - 87 = 193 i N - 

A mi or unascertained sums. 1939 

f ’ ' JS9. Pica of set-off as distinct 

from equable set-pff. 9 N.L.J. 227. 

>et-off not Pleaded in written statement, 
effect of. See 102 I.C. 688=1927 L. 431. 

I he right of set-off exists not only in cases 
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(3) The rules relating to a written statement by a defendant apply to a 
written statement in answer to a claim of set-off. 


NOTES. 

of mutual debts and credits but also of 
cross demands arising out of the same tran- 
saction. 21 l.C. 716=19 C.W.N. 1183; 17 
C.W.N. 1060=19 C.L.l. 152;' 126 I. C. 
444= 1 930 L . 808 . 

Lec.al and equitable set-off. — A legal 
set-ofT requires a Court-fee because it is a 
claim that might be established by a separate 
suit in which a Court- fee would have to be 
paid. But there is no such fee required in 
the case of an equitable sct-olT which is for 
an amount that may equitably be deducted 
from the claim of the plaintiff where a 
Court-fee has been paid on the gross 
amount. An equitable set-off may how- 
ever only be claimed by the defendant for 
a claim arising out of the same transaction 
as the plaintiff’s claim. 1934 A.L.J. 421 = 
1934 A. 115. See also 1936 A.M.L.T. 60 
(Court-fees necessary). When there are 
different demands arising out of the same 
transaction or so connected in their nature 
and circumstances that they can be looked 
upon as part of one transaction, there arises 
an equitable set-off on which no Court-fees 
arc payable. 1936 A.M.L.T. 10; 39 P.L. 
R. 345=1937 L. 73. It is not the law that 
a claim to set-off a definite sum of money 
can only be put forward under R. 6. Nor 
is it the case that an equitable set-off can 
only be urged when the claim is to an tin- 
ascertained amount. The claim by way of 
equitable set-off can be urged when the 
claim of the defendant is to an ascertained 
amount also. But a claim for equitable 
set-off will not, however, arise simply be- 
cause there arc cross-demands; there must 
be some connection between them which will 
make it inequitable to drive the defendant 
to a separate suit. The two claims must 
arise out of the same transaction, and there 
must be knowledge on both sides of an ex- 
isting debt due to one party and a credit 
by the other party, founded on and trust- 
ing to such debt as a means of discharging 
it. 40 C.W.N. 751. R. 6 applies only to 
a legal set-off and not to any other set-off 
that a party mav equitably claim. 39 l.C. 
508=62 P R. 1917. R. 6 not a bar to 
equitable set-off. 35 C.W.N. 17; 1930 A. 
875. An equitable set-off which is barred 
bv limitation cannot be allowed. 42 M. 
8X3=37 M.L.J. 193; 22 M. 139; 28 M.L. 
J. 294 ; 39 M. 939=30 M.L.J. 59=32 l.C. 
80. .‘Ter also 44 l.C. 428=34 M.L.J. 32; 
62 C.L.J. 430=40 C.W.N. 75; 1936 N. 
290; 160 l.C. 908=1936 Pcsh. 57; 8 L. 105 
= 101 l.C. 762=1927 L. 228; 122 T.C. 490. 
But tcc 21 l.C. 716=19 C.W.N. 1183. 
Equitable set-off cannot be claimed as of 
right and the Court has a discretion to re- 
fuse to allow it. If a protracted enquiry is 
necessary for determination of the sum due, 
it may be a ground for refusing it. 1940 
N.L.J. 176=1940 Nag. 177. Where in a 
suit on a promissory note the defendant 


puts in a counter claim that be had pledged 
gold with plaintiff as security for the pro- 
missory note and prays for a decree for the 
excess of gold value over plaint amount, but 
does not stamp bis counter claim, on his ad- 
mission of the execution of the suit note, the 
suit must be decreed as the two transactions 
are separate. But if the defendant stamps 
bis counter claim properly, the two cases can 
be tried together in one suit. But the filing 
of the stamp paper in the appellate Court 
will not validate the counter claim in the 
trial Court and the defendant's remedy is 
only to file a separate regular suit on his 
counter claim. 156 l.C. 425=1935 R. 116. 
A claim to set-off must he adjudicated ac- 
cording to common sense and equity. 82 
P.R. 1914=25 T.C. 560. Time-barred 
claim by a coparcener against joint family 
cannot be set-ofT. 41 M.L.J. 370=62 l.C. 
852. In case of legal set-off, defendant is 
not bound to put forward his counter-claim 
and a separate suit by him will lie. 60 T.C. 
226=12 L.W. 173. The Court is hound to 
try a claim to set-off which falls under O. 8, 
B- 6. 57 T . C . 656= 1 2 L . W . 85 ; 40 M . 688 

— 30 M.L.J. 655. A plea of set-off cannot 
be raised without filing a written statement. 
25 l.C. 361 = 16 M.L.T. 122; 28 P.L.R. 
297=1927 L. 431. Conditions as to right to 
set-off. 2 Pat. L. J. 451=40 l.C. 350. Fai- 
lure to plead equitable set-off is not bar to 
suit. It is not obligatorv to plead an equit- 
able set-off. 49 M.L. 1. 14=1925 M. 830. See 
also 179 l.C. 828=1939 Pat. 264. Defen- 
dant making a statement that lie would make 
a separate counter-claim is not estopped 
from claiming a set-off in the same suit. 20 
L.W. 531=1925 M. 228. R. 6 docs not 
apply to unascertained sum, but if cross de- 
mands are very closely connected, set-off can 
be pleaded. 49 M.L.J. 14=1925 M. 83ft. 
The whole of the sum claimed as set-off 
should be within jurisdiction. 2 R. 349= 

84 l.C. 956. Court-fees on claim of set- 
off. See 1927 N. 74=97 l.C. 916. Even 
in suit on negotiable instrument, defendant 
can claim set-ofT. 130 l.C. 87=1931 N. 12. 

Attorney's lien. — The question whether an 
attorney’s lien should or should not he al- 
lowed to intercept a set-off between the par- 
ties to a suit, is. in India, a matter for the 
Court’s discretion. The lien has no over- 
riding prioritv. 34 Bom.L.R. 1429=1932 
B. 619. See also 40 C.W.N. 458. The 
Civil Procedure Code docs not contain ex- 
haustive general principles of law applicable 
to a question of attorney’s lien for his costs. 
That question is governed by the relevant 
principles of law, inasmuch as the C.P. 
Code docs not in terms say. that the pre- 
existing law (English law) is to be abro- 
gated. 38 C.W.N. 1031; 40 C.W.N 458. 
Claim arising out of territorial jurtsdicttmi 
can be the subject-matter of set-off. In 
this respect it differs from a countcr-ciaim* 

34 Bom.L.R. 1401=1932 B. 617. 
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LOC. AM. — [Patna.] R. 6 (i ) — Add the words : — 

“ and the provisions of O. 7, rr. 14 to 18 shall, mutatis mutandis, apply to a defendant claiming 
set-off as if he were a plaintiff.” 

Illustrations. 

(a) A bequeaths Rs. 2,000 to B and appoints C his executor and residuary legatee. B dies 
and D takes out administration to B’s effects. C pays Rs. 1,000 as surety for D ; then D sues C for 
the legacy. C cannot set-off the debt of Rs. 1,000 against the legacy, for neither C nor D fills the 
same character with respect to the legacy as they fill with respect to the payment of the Rs. 1,000. 

(b) A dies intestate and in debt to B. C takes out administration to A's effects and B buys 
part of the effects from C. In a suit for the purchase-money by.C against B, the latter cannot set-off 
the debt against the price, for C fills two different characters, one as the vendor to B, in which he 
sues B, and the other as representative to A. 

( c ) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to insure B’s 
goods and is liable to him in compensation which he claims to set-off. The amount not being ascer- 
tained cannot be set-off. 

(d) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A for Rs. 1,000. 
The two claims being both definite pecuniary demands may be set-off. 

(e) A sues B for compensation on account of trespass. B holds a promissory note for Rs. 1 000 
from A and claims to sct-ofT that amount against any sum that A may recover in the suit. B inav do 
so, for, as soon as A recovers, both sums are definite pecuniary demands. 

(/) A and B sue C for Rs. 1,000. C cannot sct-ofT a debt due to him by A alone. 

(g) A sues B and C for Rs. 1,000. B cannot set-ofTa debt due to him alone by A. 

(h) A owes the partnership firm of B and C Rs. 1,000. B dies, leaving C surviving \ SU es 

C for a debt of Rs. 1,500 due in his separate character. C may set-off the debt of Rs. 1,000. 

7. Where the defendant relies upon several distinct grounds of defence or set-off 
Defence or set-off founded on founded upon separate and distinct facts, they shall be 

separate grounds. stated, as far as may be, separately and distinctly. 

8. Any ground of defence which has arisen after the institution of the suit 

New ground of defence. or presentation of a written statement claiming a 

. ma Y be raised by the defendant or plaintiff, as 

the case may be, in his written statement. 


9. No pleading subsequent to the written statement of a defendant other than 

Subsequent pleadings. way of defence to a set-off shall be presented except 

n » l- u » *1 /-* t lC CaVC thc Court and upon such terms as the 

Court thinks fit, but the Court may at any time require a written statement or 

additional written statement from any of the parties and fix a time for presenting the 
Sri me • 


NOTES. 

‘‘Suit for rkowkry ok money".— A 
suit on a promissory note accompanied 
by deposit of title-deeds is a claim 
for recovery of money within the 
meaning of R. 6, as the words “suits 
for recovery of money” do not neces- 
sarily mean a suit for recovery of money 
pure and simple. Moreover a suit in which 
it is asked that thc defendant may be called 
upon to pay a certain amount of money, and 
in default a certain property should be sold, 
is a suit for money. 1933 R. 13=147 I.C 
134. (8 C.W.N. 174, Dist.; 10 A. 587 

Foil.). 

Court-feks. — Where in a suit for rent by 
a landlord against his tenant, thc tenant 
makes a counter-claim for damages on ac- 
count of bis having been dispossessed by the 
landlord, but does not pay Court-fee on thc 
amount claimed by him as damages, he is not 
entitled to any relief in the suit in respect 
of the damages claimed. 1941 Pat. 106=21 
Pat.L.T. 821. It is clear from Art. 1 of 
Sch. I of the Court-Fees Act that fees must 
be paid on a set-off, and it must be paid on 


thc full amount of the set-ofT and not only 
on the amount claimed in excess of that 
claimed by the plaintiff court-fees should 
1 T paida, , so t °" * n equitable set-off. 1940 N. 

L i J ‘ .i 76 ?! 940 , Nag - 177 - In * suit 
when the defendant claims an equitable set- 
off by claiming damages arising out of the 
same contract on which the plaintiff bases 
Ins claim no separate Court-fee is necessary. 

; L •^,n J45 xT AIR - 1937 Lah. 73 
S n «"u 940 n - Nag. I 77 , supra. 
cn ~ t ’ K - 9 — V ourt ’s permission is ncccs- 
. ary f° r fi| mg pleading in reply to defen- 

ii n o9 S '^n t ^ Stat ^ ent -. 27 Bom.L.R. 890 
92 d B . 390. There is no special provi- 
sion in the Code which entitles a minor de- 
fendant to file an additional written state- 
ment on attaining majority. The matter 
can only fall under R. 9, and under that 
rule, an additional written statement other- 
wuse than by way of a defence to a set-off 
-snail only be presented by leave of the Court 
and on such terms as the Court thinks fit. 

I fie Court has, therefore, discretion cither 
to grant or refuse permission and if it re- 
fuses leave except in thc case specifically 
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io. Where any party from whom a written statement is so required fails to 

Procedure when party fails STf 8 ??* Same within the . time fixed by the Court, 
to present written statement r , Lj ° urt 1 may pronounce judgment against him, or 
called for by Court. make such order in relation to the suit as it thinks 

fit. 

LOC. AMS. — [Allahabad.] Add the following rules to O. 8 : 

“M. Every party whether original, added or substituted, who appears in anv suit nr ntL „ 
proceed, ng shall on or before the date fixed in the summons or notice served on him as , c of 
hearing, file in a Court a proceeding stating his address for service written in FnJk i'i ,. ° f 
and if he fails to do so he shall be liable to have his defend™ anv Struck ouX " u \ ^ 
the same position as if he had not defended. In this respect the Court rmv -,r , , * bc ? accd ,n 

cation of any party for an order such effect, “SS&&F 

service filed und"rThe^ccc 3 di 2 „ 4 g ’ * ° f °' 7 ^ so far as may be, to address for 

[Note . — R. 26 has been deleted by Allahabad High Court.] 

| Bombay.] "It. Every party, whether original, added nr substituted, who appears in any suit 

p f , ° r ° hcr P rocccd «ng shall on or before the date fixed in the sum 

Parties to file addresses. mons or notice served on him as the date of hearing, file in Court 

fails do so. he shall be liable to'bmehiTSehnce,' ir'any^tnjck'omand^cTbc^biaced'^’ ?," d ’' f 
jmsition as if be bad no, defended. In this respccl the ^ - t,n hVa'ppli™ 

non of any party for an order ,0 such effect, and the Court may make such order as hthinkOi, : 

Provided that this rule shall not apply to a defendant who hac ai a 
but who is examined by the Court under S. 7 of the Dekhan Agriculturists* Relief A?t ^ 87 ^ 

Applicability of Rr. 20 and 12 . Rules 20 , 22 22 2 a oe nM ,i of o ^ 1 11 1 

service'. ' °‘ 7 ad<ir "' CS f ° r preceding S.” «'«< d?iS 

[Lahore.] Add the following rules : — 

“ 11 . Every party whether original, added or substituted 0 

proceeding shall on or before the date fixed in the summons notice or ,'iffr n ,n SU,t . or °, tbcr 
as the date of hearing, hie in Court a proceeding stating his addra for ZniL? IT? T 
so, he shall be liable to have his defence, if any struck out and to h - . I 1 • ’ h"* ' IC ^ a, . s . to do 
if he had not defended. In this respect the Court m iv act P SS )! nc P owt, ° n 35 

party for an order to such effect and the Court may m'ake such mtr LTt ° f ^ 

filed under Ihc^S^ng *^-- 9 '" 1 * 5 °‘ °‘ 7 apP ' y 80 far * ma V be, to addresses for service 

[Nagpur.] Add t lie following as Rr. ri to 13 : 

Evcry dcfcndant in a *'"} or opposite party in any proceedings shall, on the first day 

RrirUtrrrd n,trlr^c ? "* a PP carai J c . c »» Court, file a memorandum giving an address 

^ ‘ [ <>r * c ™] cc on him of any subsequent process. The address shall 

or rvtitior, r.t I T , , be 'v.thm thc local limits of the Civil District in which the suit 
or petition is filed, or if an address within die limits of such Civil District cannot conveniently he given, 


NOTES. 

named, it is final and cannot he interfered 
with in revision. 1935 M. 117=41 L..VV. 
640=68 M.LJ. 155. Sec also 1937 P.VV.N. 
720=1937 Pat. 625. Where no harm has 
resulted from not filing proceedings for re- 
gistered address and the case is going on 
normally, and the address is thereupon put 
in, which appears to have been accepted by 
all the parties and by the Court as a suffi- 
cient address, the Judge is wrong in order- 
ing the defence to bc struck out and he 
cannot proceed against the defendant ex 
parte and decree the suit. 1935 L. 791. 

O. 8 , R. 10. — R. 10 relates hack to R. 1 
as well as to R. 9, and the rest arc of the 
nature of an explanation to R. 1. 40 I. C. 
223=1917 M.W.N. 241. But see 1 B. 217; 
43 C. 1001. 

Applicability. — Rule applies only to speci- 
fic requirement by the Court to the filing of 


a written statement and not to a general 
direction in the summons that such a written 
statement may he filed. 12 O.L.J. 532=88 
I. C. 540=1925 O. 567. Vakil refusing to 
file is sufficient cause to excuse delay in 
filing written statement. 41 M.L.J. 213= 
44 M. 978. As O. 8 in terms applies only to 
a written statement and a set-off, the plain- 
tiff could not be called upon to put in the 
counter-written statement. Where a Court 
thinks it necessary to clear up the ground 
further, the proper procedure to bc followed 
is that laid down in O. 10, R. 1 of the Code. 
31 Bom.L.R. 1 1 18= 1929 B. 413. 

Appeal. — Where the Court refuses to 
strike out the plaint on the ground that the 
plaintiff has sufficiently set out the parti- 
culars of fraud alleged the order is not 
subject to appeal. 131 I.C. 129=1931 L. 
77. 
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Consequence of non-filing of 
registered address. 


within the local limits of the Civil District in which the party ordinarily resides. This address shall 
be called the “ registered address ” and it shall hold good throughout interlocutory proceedings and 
appeals and also for a further period of two years from the date of final decision and for all purposes 
including those of execution. v 1 

12. (i) If the defendant or the opposite party fails to file 

a, registered address as required by R. 1 1, he shall be liable, at the 
discretion of the Court, to have his defence struck out and to be 
pla^d in the same position as if he had made no defence 
An order under this rule may be passed by the Court suo motu or on the application of anv 

party. 

(2) Where the Court has struck out the defence under sub-rule (i) and has adjourned the 

hearing of the suit or the proceeding and where the defendant or the opposite party at or before such 

hearing, appears and assigns sufficient cause for his failure to file the registered address he may upon 
such terms as the Court directs as to costs or otherwise be heard in answer to the suit or the proceeding 
as if the defence had not been struck out. r ^ 

(3> Where the Court has struck out the defence under sub-rule (i) and has consequently 

passed a decree or order, the defendant or the opposite party, as the case may be, may apply to the 

Court by which the decree or order was passed for an order to set aside the decree or o?der and 
if he files a registered address and satisfies the Court that he was prevented by any sufficient cause 
rom filing the address, the Court shall make an order setting aside the decree or order as against him 

r^ttp^ingT 15 ° r ° thCnV,SC 115 h think5 fit ’ a “ d shaU a PP° int a da >' for proceeding 1 \ vi th 

Provided that where the decree is of such a nature that it cannot be set aside as against such 
opprni Ur * parties P ° SItC ^ X ^ ** **** 35 against 3,1 or a "V ° r other defendants or 

UndCr rOumij E 0 ™ A h d 39 “ ^ ^ ^ 

on him of any subsequent notice, summons or other process ; and if he fails m dr, XJu i v if 

s^Snlff he" dSSf'Sr^l^ ifany/strUCk ‘° Ut > and l ° * P ,accd ‘he 

party. A " ° rd " Und ' r ,h " rulc may P“ scd by the Court suo me, tt or on (he application of any 

under tho pr^eding rnlc! andl'a^halHn ?? y **• u addra « f<* «rvico filed 
•' In all cases to which R. a 3 docs not apply "were omitted ’ pp y ' butas lf,hcvvord t> at the beginning 

to ,hc noti " p “ d «. *■ 

proceedings s^aTa.^^^^^^ -V -it or otl.er 

Oil him, file in Court a statement stating headdress for service and ’if \ r T ° th ? r proccss served 
liable to have his defence, if any struck ou and ^ ' l ,d lf hc fa,,s . to do so he shall be 

defended. In this respect thc Cour t 7na y a ct ^ ZuVon tL ‘ V‘hc T" ** if r he had 

to such effect and the Court may makc^uch order as it thinks juit '° n ° a ” V Party f ° r an ord<:r 

die P receding r ruTe” nCl ” ° f °‘ 7 ^ 50 far “ may ^ 10 add “-« for service filed under 

appc arl in aily suit or other pm^edfng'shal’h^ or before ^h c d a ^fbfJd ^th ° r subslitu,cd > who 
served on him, as the date of hearing, file in Court*. men oran£ SUm ?‘ ons or notice 
for service and if he fails to do so he shall be liable to have his defen^e^f 1 " 8 S ‘ at , ,ng h,s addrcss 
placed in the same position as if he had not defended. In thL r’ ° Ut and l ° be 

or on the application of any party for an order to such effect and t hr ri , C ° ma . y act su0 rnolu 
as it thinks just : UC “ cl,cct » and thc G™** may make such order 

who is £££d by ^un under n s , v a i:, P !L , D^t f ' :r \ dam a written statement, but 

s£k 35 

aud ttb'o" oTSSWyfi.te'S may 6 b^ to .& !St ^eSSfa| 

appear ‘and'defend any ' b J f dded "' wh ° in,cnds 10 

notice served on him as the dale of hearing fik in Coun » n V f, « d u > ,hc «— ■ °r 

and if he fails to do so, lie shall be liable to have his drfrnr? rottecding stating his address for service, 

same position as if he had not defended In dS r«oe«The ’r‘ /’ s,mck , out and «* P^ced in the 

canon of any party for an order to such effect, and the Court mayUk^such X t “ WtojSt’ 

the pre«di„g U i3e.” a " d “ ° f& 7 ^ ^ - -V *. to addresses for service, filed under 

C. C.M.— 107 
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ORDER IX. . 

Appearance of Parties and Consequence of Non-appearance. 

i. On the day fixed in the summons for the defendant to appear and answer 

the parties shall be in attendance at the Court-houre 
in person or by their respective pleaders, and the suit 
shall then be heard unless the hearing is adjourned to 
a future day fixed by the Court. 

2. Where on the day so fixed it is found that the 
summons has not been served upon the defendant in 
consequence of the failure of the plaintiff to pay the 
Court-fee or postal charges (if any) chargeable for such 
service, the Court may make an order that the suit be 
dismissed : 


Parties to appear on day 
fixed in summons for defendant 
to appear and answer. 


Dismissal of suit where 
summons not served in conse- 
quence of plaintiff’s failure 
to pay costs. 


NOTES. 

O. 9. R.l. — O. 9 does not apply to exe- 
cution proceedings. 35 I.C. 337. See 
also 13 L. 761; 1931 M. 656=61 M.L.J. 348 
(F.B.); 1931 A.L.J. 622=1931 A. 594; 133 

I. C. 65=1931 S. 97 (F.B.); 17 A. 106; 
41 I.C. 586=21 C.W.N. 769; 47 C.L.J. 
87; 51 M.L.J. 219=1926 M. 980; 1926 M. 
412=50 M.L.J. 200; 50 M. 67=51 M.L.J. 
219; 100 I.C. 518=1927 C. 420; 53 C. 679; 
1929 L. 744. The provisions of O. 9 do 
not in terms apply to execution proceedings 
but execution applications can be restored 
under the inherent powers of Court. 13 L. 
761=142 I.C. 686=1933 L. 99. See also 
145 I.C. 995=1933 A.L.J. 1032=1933 A. 
783 (F.B.). Desirability of framing a new 
rule making O. 9 applicable to execution 
proceedings pointed out. 1931 M. 656=61 
M.L.J. 348 (F.B.). O. 9 docs not apply 
to the special set of circumstances contem- 
plated by O. 10, R. 4. 1921 M.W.N. 390 
t=63 I.C. 961 = 14 L.W. 15. As to applica- 
bility of O. 9 to application under S. 84, 
Madras Hindu Religious Endowments Act, 
jee 45 L.W. 695=1937 Mad. 653= (1937) 
2 M.L.J. 175; and to application under 
O. 34, R. 5, C.P. Code. See 31 S.L.R. 
180=1937 Sind 273. The Court has power 
to order a case to be set down for hearing 
if the defendant enters appearance before 
the time for appearance fixed in the sum- 
mons. 4 Beng.L.R. App. 75. For the 
meaning of the words “day fixed”, see 2 A. 
67. A defendant has a right to appear at 
the hearing of the case although he has not 
been served. 15 B. 160. The provisions of 
O. 9, by themselves, do not apply to a case 
in which the plaintiff or the defendant has 
already appeared but has failed to appear 
at an adjourned hearing of the case. For 
such a case the procedure laid down in O. 17, 
which deals with adjournments. 1935 A.L. 

J. 209=156 I.C. 754=1935 A. 210. 

Insolvency Court. — The Insolvency Court 

in the mofussil has by virtue of S. 5 of the 
Provincial Insolvency Act, the same powers 
of setting aside orders passed ex parte as it 
has under O. 9. 61 M.L.J. 719. 

Revenue Court. — A Civil Court to which 
an issue has been sent by the Revenue Court 
for decision under S. 271, Agra Tenancy 


Act, 1926, and which has decided that issue 
ex Pari* has jurisdiction under S. 141 and 
O. 9, to entertain an application for the 
setting aside of the ex parte decision and to 
decide the issue on the merits. 147 I.C. 721 
= 1934 A.L.J. 831 = 1934 A. 86. 

Mortgage suit — Necessary party implead- 
ed AFTER LIMITATION— DISMISSAL.— R. 9 
of O. 1 of the Code is subordinate to O. 34, 
R. 1. A mortgage is indivisible and if all 
the parties entitled to share in the money due 
on the mortgage are not on the record the 
suit must be dismissed in its entirety. When 
a necessary party has not been impleaded at 
the time of the institution of the suit but 
has been brought on the record after the 
period of limitation has expired, the whole 
suit must be dismissed. (1 Pat.L.J. 468, 
Foil.) 37 C.W.N. 478=1933 C. 621. 

O. 9, R. 2. — Court ordering summons in 
the ordinary way and by registered post — 
Plaintiff paying process-fee and not postal 
charges — Dismissal of suit — Illegal. 90 I.C. 
909=1927 L. 157; 99 I.C. 909. The Court 
is bound to fix a time within which the 
process-fee is to be paid into Court as pro- 
vided for in O. 48, R. 2, C.P. Code; and 
the failure to so fix a time amounts to a 
material irregularity; when no such time has 
been fixed, the dismissal of the suit under 
O. 9, R. 2, for failure to pay process-fee 
is illegal and unjustified. 158 I.C. 250. 
This rule docs not authorise the Court to 
dismiss a suit merely for the reason that the 
process-fee which is required for fresh sum- 
mons is not filed promptly along with the 
application for the issue of such summons. 
1933 P. 582. The rule has no application 
to a case where the plaintiff did not furnish 
the correct address of the defendants or did 
not go with the process server to serve the 
summons. 99 I.C. 898=1927 L. 170. See 
also 132 I.C. 524=1931 L. 655 (To such 
a case O. 9, R. 5 applies and the plaintiff 
has three months' time to supply the correct 
address for fresh summons). Trie Court 
cannot dismiss the suit before the date fixed 
for hearing. 2 A. 318. The rule will apply 
where there are more defendants than one, 
and the plaintiff fails to pay process-fees 
for one or some of the defendants only* 

5 Bom.H.C. (A . C. ) 119. But see R. U- 
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Provided that no such order shall be made although the summons has not 
been served upon the defendant, if on the day fixed for him to appear and answer 
he attends in person or by agent when he is allowed to appear by agent. 

LOC. AM. — [Allahabad.] After the words “ for such service ” in the first paragraph 
insert the words “ or that the plaintiff has failed to comply with the rules for filing the copy of the 
plaint for service on the defendant.” 

Where neither party appears, . Where neither party appeal s when the suit 

suit to be dismissed. called on for hearing', the Court may make an 

order that the suit be dismissed. 


NOTES. 

Reasonable time for compliance with Court’s 
order to be given. 55 I.C. 650. If a plain- 
tiff does not deposit sufficient process-fees 
for service on all the defendants and fails 
to deposit the balance of fee before the date 
fixed for the hearing of the suit, the Court 
will be justified in dismissing the suit for 
default. The fact that the defendants are 
not present on the date of hearing makes 
no difference, because their absence is due to 
the non-payment of the process-fee. It* is 
not open to the plaintiff to contend that the 
Court should serve at least the defendants for 
whose service the money paid will be suffi- 
cient. If the plaintiff wishes the Court to 
issue process to some of them he must speci- 
fy which of them he desires to serve. It is 
not for the Court to decide which of the 
defendants are to be served, because the 
plaintiff might afterwards complain that 
the Court had exercised an unwise dis- 
cretion by serving unsubstantial defendants 
and omitting to serve notice on substantial 
defendants. The plaintiff cannot be allowed 
to put the Court in such a position. 194 
I.C. 47. Failure to file affidavits of service 
of summons on guardian of minor defen- 
dants — Dismissal for default is not proper 
55 I.C. 826=1 Pat.L.T . 125. The fact 
that the plaintiff through his negligence failed 
to get a minor defendant properly served 
and to get a guardian appointed for him, 
does not justify the dismissal of the suit 
under O. 9, R. 2, as against the other defen- 
dants who had been duly served. 1937 O. 
W.N. 977=1937 Oudh 502. A fresh applica- 
tion can be made where an application for 
a final decree in a mortgage suit is dismissed 
for default of appearance of both parties 
43 I.C. 518=16 A.L.J. 1431. The mere 
fact that a case had been previously dismissed 
for default is no reason for refusing to res- 
tore it after a second dismissal. 43 I.C. 
180. On this rule, see also 9 C. 163; 20 B. 
541. No appeal lies from an order dismiss- 
ing a suit under O. 9, Rr. 2 and 4 for 
default, as it is not a decree, plaintiff could 
seek relief under R. 4. 38 A. 357; 9 C. 

627. Dismissal of an application for insol- 
vency is not a bar for the making of a fresh 
application. 1928 P. 116 (49 I.C. 229, Foil. ) 
A Court has no power to require a plaintiff 
to file process fees or copies of the plaint 
before fixing a da*c for the appearance of 
the defendant. Such an order is illegal and 
failure to comply with it docs not entail dis- 


missal of the suit. A dismissal of the suit 
for failure to comply with such an order 
is without jurisdiction. 19 Pat.L.T. 854= 
A.I.R. 1939 Pat. 160. 

Revision. — See 8 O.W.N. 1179. 

O. 9. R. 3. — Rule applies only to a case 
where a date is fixed for the appearance of 
the defendant. 49 A. 592=25 A.L.J. 437. 
See also 130 I.C. 771 = 1931 L. 69; 1925 L. 
96=78 I.C. 15; 94 I.C. 237=1926 L. 320. 
The provisions of O. 9, R. 3 are not obli- 
gatory, but merely give the Court a discre- 
tion to make an order in suitable circum- 
stances that the suit he dismissed. 162 I.C. 
557=1936 P. 437. Unless a date has been 
fixed for the appearance of the defendant 
and neither party appears when the suit is 
called on for hearing on that date, O. 9,. 
r. 3, would not apply. 159 I.C. 226=1935 
L. 656. Where an application to restore a 
suit dismissed for default under O. 9, R. 3 
is also dismised in default, a second applica- 
tion to restore it is competent. 148 I.C. 917 
= 1934 Pesh. 13. Day fixed for hearing 
preliminary issue— Parties absent— Dismissal 
of suit, if proper. 1929 L. 830=31 P.L. 
R. 441. As to whether a suit dismissed 
under this rule can be restored, see 103 I.C. 
620. The mere physical presence of a pleader 
not instructed to proceed with the case is 


y i.v^. ms. ivotice 

of application for restoration of a suit dis- 
missed under this rule in the absence of both 

V: e , P A ar V es T ne . e i not be sent to the other side. 

no A. L J 399 Foil.) 24 O.C. 347=1923 
U. 55. v\ hen the parties state that the case 
be struck off as settled it amounts to with- 
drawal and no suit can lie again 32 I C 
624= (1916) 1 M W.N. 17, 8 Application 
for amendment of issues — Parties absent — 
^uit cannot be dismissed. 6 Pat.L.J. 331 
=63 I.C. 746. See also 102 I C 416— 
1927 S. 228. Where an application is mad“e 
tor the amendment of issues and the Court 
fixes a day for the consideration of the 
application for amendment but the parties do 
not appear on the fixed date the Court has 
no right to dismiss the suit for default. It 
can only dismiss the application for amend- 
ment. 35 P.L.R. 342=1934 L. 237. On an 
application of plaintiff to amend the plaint? 
the amendment was allowed and fresh sum- 
mons was ordered to be issued to the defen- 
ants along with copies with amended plaint 
which plaintiff was asked to file in a certain 
time. Plaintiff failed to file the copies of 
the amended plaint and on the date fixed? 
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4. Where a suit is dismissed under R. 2 or R. 3, the plaintiff may (subject to 

the law of limitation) bring a fresh suit ; or he may 
Plaintiff may bring fresh apply for an order to set the dismissal aside, and if he 

to filr ° Urt ma> rcstore SUI satisfies the Court that there was sufficient cause for 

his not paying the Court-fee and postal charges (if any) 


NOTES. 

both parties were absent, whereupon the 
suit was dismissed. Held, that the case fell 
under R. 3 and not under R. 5 and that 
the order of dismissal was proper. 146 I.C. 
1031 = 1934 P. 18. Failure to appear must 
be on the day fixed for hearing, or on the 
date to which the hearing is adjourned. 2 

A. 67 (P.C.) ; 4 M.H.C. 56. See also 1933 

N. 234. But the suit is not to be dismissed 
for failure to appear on the day fixed for 
judgment. 100 I.C. 472=9 L.L.J. 178. 
Where in a mortgage suit a preliminary de- 
cree was passed and the judgment-debtors 
failed to pay up the amount and thereupon 
the plaintiff applied for a final decree but 
the parties were absent on that date and the 
Court dismissed the suit under O. 9, R. 3 
and the plaintiffs subsequently applied under 
S. 151 praying for the setting aside of the 
order, held, that the Court had no power 
to dismiss the suit but should have proceeded 
to pass the final decree. Held also, that 
the order of dismissal was an abuse of the 
process of the Court and could be rectified in 
an application under S. 115. 10 O.W.N. 

293=1933 O. 229=8 Luck. 496. Where a 
preliminary decree for partition has been 
passed and the Court takes proceedings for 
passing the final decree, the suit should not 
be dismissed for default. The suit should 
be adjourned sine die and made rcvivable on 
payment of costs. 176 I.C. 32; 1938 Pesh. 
27. A Judge is not bound to wait until the 
Court is about to close for the day. 7 M. 
356. When neither party appears, the Court 
should dismiss the suit, and not strike the 
case off the file. 10 M. 270. The trial Court 
refused to restore to file a suit which was 
dismissed under R. 3 without giving due 
weight to the facts that plaintiff had been 
taken ill, that his Counsel was only a few 
minutes late, and that a fresh suit would be 
barred. Held, that the suit should be res- 
tored to file and proceeded with according to 
law. 148 I.C. 175=1934 L. 34 (1). The 
rule applies to execution applications. 20 

B. 541. See also 9 C. 163. No appeal lies 
from an order under this rule. 10 M. 270. 

O. 9, Rr- 3 and 4. — Where in the course 
of adjustment of business a case was trans- 
ferred to the file of another Court but no 
notice of the transfer was given to the plain- 
tiff, and when the case came up for hearing 
none of the parties was present and the suit 
was dismissed under R..3, the Court should, 
on the application of the plaintiff, restore the 
case. 165 I.C. 563=38 P.L.R. 1118. 
Failure to give a list of witnesses within 
the time fixed would only involve in Court 
declining to hear evidence subsequently called. 
It could under no circumstances result in the 


dismissal of a suit. O. 9, Rr. 3 and 8 refer 
to the dismissal of a suit on the failure of 
parties to appear when the suit is called on 
for hearing, and clearly a date fixed solely 
as the last day on which a list of witnesses 
may be filed is not a date fixed for hearing. 
The word ‘hearing’ in these rules although 
does not mean solely the recording of evi- 
dence, it means what it says, that is, “when 
the suit is called for hearing before the 
Court” and does not include the disposal of 
a routine matter which is within the powers 


of an officer of the Court and need not come 
before the Court at all. A.I.R. 1938 Rang. 
360. 

O. 9, R. 3 and O. 22. R. 4.— Where 
after a suit was dismissed under O. 9, R. 3, 
it was found that the defendant had died a day 
earlier and an application for restoration and 
substitution was made more than 30 days 
after the dismissal but within 90 days of the 
death of the defendant and it was allowed 
in the lower Court, it was held that in the 
circumstances of the case there was no reason 
to interfere in revision with the order passed. 
1941 O. A. (Supp.) 609=1941 R.D. 662 
( 2 ). 

O. 9. R. 4: Application. — R. 4 does not 
create but declares the right of bringing a 
fresh suit while at the same time permitting 
the plaintiff in the alternative to proceed with 
his original suit,. The alternative provisions 
of the rule are not mutually exclusive; and 
a plaintiff whose application for restoration 
of the dismissed suit has been rejected is not 
thereby precluded from bringing a fresh suit, 
subject to the law of limitation. 15 P . 716 
17 Pat.L.T. 644. Where order for costs 
will sufficiently compensate the other side# 
restoration must generally be ordered. 41 

P.L.R. 571 = 1939 Lah. 592. Ex parte suit 
is as much a judicial proceeding as a con- 
tested suit. Plaintiff has to prove his case 
by evidence and it is for the judge to 
and decide on it. This cannot be left to 
the Reader of the Court. 1939 A.M.L.J* 
72. R. 4 expressly applies to suits, and cases 
under O. 21, Rr. 100 and 101 are not suits 
within this rule. 52 I.C. 416. But ref 
P. 372, infra. Where a previous application 
for amendment of decree was dismissed to 
default on account of the plaintiff failmg t 
file the process papers, a second application 

for amendment was held to be IP a, [?i a,na 
12 P. 179; 144 T.C. 59=1933 P. 208. (» 

C. 265, Foil.) An application under 0. 4i» 
R. 100 is not an application in «*“ u *'*£ 
the proceedings being in the nature 0 *J* _ . 

mary suit. R. 4 can well apply to P£ oC *£L 
ings under O. 21, R. 109* 4 Pat. • • . 

2 P. 372. O. 9, R. 4 does not apply 'to the 

dismissal of an application under u. 
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required within the time fixed befoie the issue of the summons, or for his non-appear- 
ance, as the case may be, the Court shall make an order setting aside the dismissal 
and shall appoint a day for proceeding with the suit. 

I.OC. AM. — [Bombay.] This rule shall be numbered as R. 4 (1) and the following sub-rule 
(2) shall be added to it : — 

“(2) The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to applications 
made under this rule.” 


5. [ (1) Where, after a summons has been issued to the defendant, or to 

one of several defendants, and returned unserved, the 
plaintiff fails, for a period of three months from the 
date of the return made to the Court by the officer 
ordinarily certifying to the Court returns made by the 
serving officers, to apply for the issue of a rush summons 


Dismissal of suit where plain- 
tiff. after summons returned 
unserved, fails for three months 
to apply for fresh summons. 


NOTES. 

R. 90. 53 C. 679=1926 C. 773. Applica- 

tion under, to restore suit — Applicability of 

S. 5, Limitation Act — Power of Court to 
extend time. 51 A. 487=27 A.L.J. 323. 

"Sufficient Cause”, what is. — A bona 
fide mistake which is not unreasonable 
amounts to sufficient cause. 96 I.C. 881 
( 1 )= 1926 L. 634 ; 3 Bom.H.C. 60; 135 I. 
C. 199=1932 L. 176 ( Bona fide mistake 

as to the date of hearing is good cause to 
set aside order). See also 130 I.C. 542= 
1931 P. 87. (Where plaintiff was not able 
to attend on account of picketing by 
volunteers it would be a sufficient cause 
to set aside order of dismissal of suit. 130 
I.C. 542). If there are minor plaintiffs or 
defendants, represented by a next friend or 
guardian ad litem, and the next friend or 
guardian is absent, through whatever cause, 
at the trial and the Court makes an order 
of dismissal of suit or an ex parte decree, 
the absence of the next friend or guardian, 
as the case may be, is alone a sufficient reason 
for setting aside the order of dismissal in 
the case of minor plaintiffs or the ex parte 
decree against the minor defendants. 152 
I.C. 163=1934 M. 616=67 M.L.J. 387. 
Whether absence of counsel amounts to suffi- 
cient cause, see 26 M. 599; 1929 L. 882 (1). 
Where the non-service is due to the process 
being mislaid in Court, the suit should be 
restored. 100 I.C. 595 (1). Grounds for 
restoration of suit dismissed under R. 3. 
See 103 I.C. 620. As to carelessness of 
petitioner, see 27 Punj.L.R. 264. An appli- 
cation under this rule need not always be 
accompanied by an affidavit. 3 Bom.L.R. 
130. Default to pay process-fees for the 
attendance of one of several defendants — 
Suit cannot be dismissed against all. 60 
I.C. 377=2 Pat.L.T. 256. The mere fact 
that the District Judge put down in his order 
of remand that the parties were to appear 
before the Subordinate Jodge on a certain 
date does not prove that this direction is 
actually conveyed to the counsel of the parties 
or to the parties by the counsel concerned 
and there is "sufficient cause” within the 
meaning of O. 9, R. 4 for the absence of 
the plaintiffs on such date. 1935 L. 163. 
Duly authorised agent present — Suit cannot 
be dismissed for default. 3 Pat.L.T. 447 


=68 I.C. 659. A Judge when restoring a 
suit to file under this rule cannot pass an 
order as to the general costs of the suit. 26 
B. 201. An order of dismissal for default 
can under R. 4 be set aside only by the 
Court which passed the order. 2 L.L.J. 48 
=56 I.C. 884. The two remedies provided 
by O. 9, R. 4 are not mutually exclusive. 
% I.C. 187=1926 A. 678. See also 26 A. 
L.J. 776=1929 A. 131. Suit by shebait in 
name of idol dismissed for default — Appli- 
cation for restoration under O. 9, R. 4 is 
maintainable by another shebait who is the 
shebait at the time of the application. The 
real plaintiff in the suit must be held to be 
the idol and not the shebait who was suing 
in his name. 177 I.C. 401=42 C.W.N. 806 
e=A.I. R. 1938 Cal. 547. One out of several 
plaintiffs may appear on behalf of all and the 
non-appearance of the other plaintiffs may 
be excused. The restoration of a suit is 
entirely a matter of discretion for the Court 
and the mode of its exercise cannot be inter- 
fered with by a Court of appeal where the 
lower Court has restored the suit for certain 
reasons. 27 A.L.J. 1103. Court is bound 
to consider application to set aside order 
under this section even though there has 
been a compromise in the case. 28 N.L.R. 
295. 

Notice. — On an application under R. 4 
notice to a defendant is unnecessary. (10 A. 
L.J. 399, Foil.) 64 I.C. 767=1923 O. 55. 
Where a suit is restored after its dismissal 
on the ground that neither the plaintiff nor 
the defendant had appeared on the date fixed 
originally for the hearing of the case, the 
defendant is entitled both in equity and as of 
right to notice of the date fixed for hearing 
the case after its restoration by the plaintiff. 

(17 I.C. 292, Dist.) 55 A. 684=1933 A. L. 
J. 962=1933 A. 522. 

Appeal. — No appeal lies from an order 
under R., 4 refusing to set aside the dismis- 
sal of a suit under R. 3. 43 I.C. 180; 42 

I.C. 613=2 Pat.L.W. 172. Fresh applica- 
tion can be made although the application to 
sue in forma pauperis is once dismissed. 2 
Bur. L.J. 217=1924 R. 161; 53 C. 679=96 
I.C/ 705. 

O. 9, R. 5. — R. 5 does not give the appel- ' 
lant the right to apply for fresh summons at 
any time within a year (now three months) 1 
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the Court shall make an order that the suit be dismissed as against such defendant 
unless the plaintiff has within the said period satisfied the Court that — * 

(a) he has failed after using his best endeavours to discover the residence 
of the defendant who has not been served, or 

(b) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the time, 

in which case the Court may extend the time for making such application fer such 
period as it thinks fit.] 1 

( 2 ) In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit. 


Procedure when only plain- 
tiff appears. 


6. ( 1 ) Where the plaintiff appears and the 

defendant does not appear when the suit is called on 
for hearing, then — 


LEG. REF. 

1 Sub-rule was substituted by Act XXIV of 
1920. 


NOTES. 

from the date of return to the Court. 17 

I. C. 294. It gives the Court power to dis- 
miss the suit if after a summons has been 
issued to the defendant and returned unscr- 
ved, the plaintiff fails for a period of three 
months to apply for the issue of a fresh 
summons, unless within that time the plain- 
tiff shows cause for extending the time. An 
order dismissing the suit before the expiry 
of three months to which plaintiff is entitled 
for tracing out defendant, is premature and 
irregular. 1933 P. 557=147 I.C. 179. Dis- 
missal for default — Absence of petitioner — 
Non-service — Effect of. 1926 C. 112=90 I. 

C. 675. Order for issue of fresh notice to 
Pro forma defendant — Plaintiff not complying 
with order — Dismissal of suit even as against 
contesting defendant not proper. 1937 R. 

D. 384. An order staying proceedings under 
O. 9, R. 5, C.P. Code, is illegal, where the 
report on the summons which was attempted 
to be served is that the defendant is abscond- 
ing. 38 P.L.R. 197. Where the defendant’s 
address is not furnished by the plaintiff for 
service of summons the Court cannot dis- 
miss the suit under O. 9, R. 2. Under R. 5 
he has three months to supply the correct 
address for fresh summons. 132 I.C. 524= 
1931 L. 655. The provisions of O. 9, R. 5 
giving one year’s time (now three months’ 
time) for the issue of first summons would 
not apply to appeals. 50 B. 815=100 I.C. 
147=1927 B. 68, dissenting from 25 M\L. 

J. 451. See also 21 I.C. 420. A summons 
ought not to be ordered after the lapse of one 
year (now three months) unless the plaintiff 
shows that there has been no laches on his 
part. 15 Beng.L.R. (App.) 12. See also 
5 C. 126; 3 Bom.L.R. 402. This rule 
applies also to application for final decree in 
mortgage suit. 1931 M. 795=135 I.C. 377. 

•O. 9, Rr. 5 and 6: Non-service of sum- 
mons — Dismissal of suit for laches — Ap- 
plication for restoration. — The question of 
exercising inherent powers comes when the 
exhausted. A summons was returned un- 
powers expressly conferred by the Code are 


served with the note that it had reached 
only after the expiry of the date fixed. 
Thereupon plaintiff applied for issue of fresh 
summons, but the Court rejected his applica- 
tion and dismissed the suit for laches of the 
plaintiff. This order was ought to be sup- 
ported as being passed under inherent power, 
as no provision of the Code was mentioned. 
Held, that the Court was empowered to act 
under cither R. 5 or 6 and that the order 
of dismissal passed under inherent power 
should be set aside. 147 I.C. 200=1933 P. 
582. 

O. 9. R. 6: Scope of rule — Procedure. — 
.SVe 1 P. 188=69 I.C. 837. R. 6 lays down 
when the Court may proceed ex parte but 
there appears to be no explanation in the 
Code what ex parte procedure is. 69 I.C. 619 
= 1923 N. 83. A decree passed on merits 
in the absence of the plaintiff and his pleader 
reporting no instructions is an ex parte de- 
cree. 1927 M.W.N. 897=1928 M. 234. See 
also 1937 All. 347; 1938 Nag. 213. A 
decree passed in the presence cf the pleader 
for defendants is not an ex parte decree. 6 
P. 383=103 I.C. 711 = 1927 P. 291. Where 


the witnesses came to Court late on account 
of heavy rain and the defendant not being 
present when the case was called the Court 
treated the case as closed. Held , that the 
case fell under this rule and an application 
under O. 9, R. 12 was sustainable. The 
fact that the defendant’s pleader was physi- 
cally present when the case was taken up 
will not make any difference. 149 I.C. 51Z 
=30 N.L.R. 94. The application of the 
rule is not limited to defendants rCS 'jJ ,n 8 
within British India. 23 A. 99. 0. 9, R. 6 
is not meant to be penal, but only intended 
to prevent undue delay. 134 I.C. 268^ 
1931 N. 122. The words “nrocced ex parte 
in R. 6 mean proceed to take and determine 
evidence. 42 C. 1001=20 C.W.N. U92- 
The appearance referred to in this rule 
an appearance in an answer to a summon 

to appear and answer the C 1 a ’"l-P n a a fd 
specified therein. 7 A. 538. "When a suit 
is called on for hearing" in connection with 
O. 9 refers to the first day s hearing and 
in connection with O. 17, R. 2 means w 
the suit is first called on f o r p r 

L.W. 76=104 I.C. 371=1927 M. 799. Ex 
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When summons duly served. 

When summons not duly 
served. 


(a) if it is proved that the summons was duly 
served, the Court may proceed ex parte ; 

( b ) if it is not proved that the summons was duly 
served, the Court shall direct a second summons to 
be issued and served on the defendant; 


(c) if it is proved that the summons was served on the defendant, but not in 

sufficient time to enable him to appear and answer 
When summons served, but on t j^ e jay fj xe( j j n the summons, the Court shall 

ot in ue ume. postpone the hearing of the suit to a future day to be 

fixed by the Court, and shall direct notice of such day to be given to the defendant. 

( 2 ) Where it is owing to the plaintiff’s default that the summons was not duly 
served, or was not served in sufficient time, the Court shall order the plaintiff to pay 
the costs occasioned by the postponement. 


7 . Where the Court has adjourned the hearing of the suit ex parte , and the 

D , . . - . defendant, at or before such hearing, appears and 

Procedure where defendant * ri 


appears on day of adjourned 
hearing and assigns good 
Cause for previous non-ap- 
pearance. 


assigns good cause r or his previous non-appearance, he 
may, upon such terms as the Court directs as to costs 
or otherwise, be heard in answer to the suit as if he had 
appeared on the day fixed for his appearance. 


NOTES. 

parte proceedigs cannot be taken on the basis 
of a service effected through registered 
post. 1926 L. 579=95 I.C. 874. Plaintiff 
ready — Defendant applying for adjournment 
— Court granting same — Plaintiff’s evidence 
taken all the same and ex parte decree passed 
—Legality. 50 C.L.J. 549=1930 C. 251 (1) . 
The mere fact of a case, being ex parte does 
not render bad evidence otherwise reliable. 
37 I.C. 27. A decree cannot be passed ex 
parte merely because the defendant does not 
appear. The plaintiff must prove prima facie 
that his claim is true. 91 I.C. 119=1926 
O. 192; 1937 O.W.N. 620; 118 I.C. 527 
( 1 ). 

O. 9. Rr. 6 and 7. — The object of Rr. 6 
and 7 of O. 9 will be frustrated if defen- 
dants could be allowed to absent themselves 
with impunity at the earlier stages of a liti- 
gation. But where, by reason of causes for 
which none of the parties is responsible, the 
case has not made much progress, there is 
no reason why these rules should be applied 
as penal provisions depriving parties of the 
opportunity of putting forward their defence. 
It will not in any sense, be reopening what 
has happened in the past if a defendant who 
has been declared ex parte should be permit- 
ted to file a written statement, when the case 
is only at a stage w'hen the other defendants 
has filed their written statements and certain 
issues framed but no evidence has yet been 
recorded, even if the filing of the proposed 
written statement might raise other issues. 
In such a case a defendant who has been 
declared ex parte is entitled to file a written 
statement and proceed with the trial by cross- 
examining the plaintiff’s witnesses and also 
by leading evidence on his own behalf. In 
the absence of a statutory restriction in the 
Code corresponding to O. 6, R. 2 of the 
High Court Original Side Rules, mofussil 
Courts cannot impose any restriction on a 


defendant set ex parte continuing tse suit at 
the stage at which it stands when he appears 
so long as he does not thereby reopen any- 
thing that has been done already. 49 L.W. 
372=1939 Mad. 385= ( 1939) 1 M.L.J. 64. 

O. 9, R. 6 and O. 17, R. 2. — Applica- 
bility — Date fixed for hearing of suit after 
framing of issues — Defendant absent — Appli- 
cation by pleader for adjournment — Refusal 
of — Pleader withdrawing — Decree is ex 
parte — “Appearance.” It is open to defen- 
dant to apply to have the ex parte decree 
set aside. 1937 A.L.J. 239=1937 A. 347; 
1939 Nag. 213; 185 I.C. 247. O. 17, R. 2 
applies only to a case where a suit comes on 
for hearing on a date to which it is adjourned 
and any party fails to appear. It does not 
apply to a case where the suit comes up for 
disposal on the date which is the date for 
the first hearing. A distinction has to be 
made between a first hearing and an adjourn- 
ed hearing. 1937 A.L.J. 239=1937 All. 347. 

O. 9, R. 7. — Rule should be construed 
liberally. 131 I.C. 447=1931 O. 159. See 
also 185 I.C. 247. “Good cause” in R. 7 of 

0. 9, includes non-service of summons. 1936 
A. M.L.J. 18. If a defendant does not 
show good cause to set aside ex parte order 
he cannot claim a re-hearing ; and what has 
already taken place must stand. This does 
not mean that he should not participate in 
future proceedings. He can appear in sub- 
sequent proceedings and contest the suit. 134 

1. C. 268=1931 N. 122. An application to 
the Court under R. 7 can be made through 
a vakil notwithstanding that the Court had 
decided to proceed ex parte owing to the 
non-appearance of the defendant in person 
pursuant to an order of the Court. 55 I. 
C. 945=11 L.W. 289. In the absence of 
good and sufficient cause for previous non- 
appearance the defendant cannot be allowed 
to appear and defend the suit ; and the case 
should proceed ex parte against him. 1 B. 
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8. Where the defendant appears and the plaintiff does not appear when the 

Procedure where defendant su |f 1S called on for hearing, the Court shall make an 
only appear?. order that the suit be dismissed, unless the defendant 

... admits the claim, or part thereof, in which case the 

Court shall pass a decree against the defendant upon such admission, and where* 

Part only ot the claim has been admitted, shall dismiss the suit so far as it relates 
to the remainder. 


NOTES. 

217; 9 B.L.R. App. 15. But see also 26 
M. 599. Defendant declared ex parte — Ap- 
pearance on adjourned day — Application to 
appear is not necessary. 92 I.C. 493=1926 
S. 181; 91 I.C. 545=1925 M. 1275; 185 I.C. 
247; 106 I.C. 664=1928 M.W.N. 103 (1). 
But^ee 115 I.C. 310=1929 S. 46. A guar- 
dian’s laches is a sufficient cause for setting 
aside an ex parte decree or order in the case 
of minors. (27 M.L.J. 166, Foil.) 11 L. 
W. 289. Good cause not shown — Applica- 
tion need not he allowed. 26 O.C. 10=73 
I.C. 591. An appeal lies from an order dis- 
missing a suit for default where part of the 
claim is rejected. 45 M.L.J. 497=4 L. 284 
=50 I. A. 162 (P.C.). Where an applica- 
tion to set aside an order declaring a defen- 
dant ex parte is dismissed under R. 7 and 
an ex parte decree is passed against a defen- 
dant, it is open to the defendant to apply 
under O. 9, R. 13, to set aside that order 
or to prefer an appeal from the ex parte de- 
cree. 113 I.C. 409. In setting aside ex 
parte proceedings the Court has no jurisdic- 
tion to order payment of costs when the de- 
fendant does not want re-hearing of the pro- 
ceedings previous to his appearance. 134 I. 
C. 1107=1931 L. 616. Where in the case of 
an ex parte order, the applicant to set it aside 
states that he did not receive the summons. 
Held that, if the applicant knew of the suit, 
the ex parte order should not be set aside 
and if the applicant did not know, she ought 
not to be made to pay costs. 1937 A.M. 
L.J. 70. 

O. 9. R. 8: Scopf of.— 53 C. 844. The 

Court is not competent to bring its inherent 
powers into play in order to restore an order 
made under R. 8 in a case where no suffici- 
ent cause for non-appearance has been esta- 
blished. 143 I.C. 158=1933 Pesh. 59. Fai- 
lure to appear — Procedure. 24 Bom.L.R. 
775=46 B. 1026. Absence of plaintiff — Court 
cannot hear cases on merits. 20 A. L.J. 123 
= 1923 A. 68; 55 I.C. 966 ; 37 A. 466=29 
I.C. 553. See also 1940 R.D. 402=(1940) 
A .W.R. (B.R. ) 214; 1938 R.D. 614. 

Where the plaintiff is absent but he has 
been adjudged insolvent, whether formal 
notice to Official Assignee necessary even 
though he has actual knowledge of the suit. 
1927 C. 76=31 C.W.N. 22=53 C. 844. 
Where there are several defendants jointly 
interested in a particular matter, an admis- 
sion by some of them is relevant against all 
the defendants. (4 C. 133; 45 C. 159, Ref.) 
69 I.C. 35t=1923 L. 123. Order fixing date 
for appearance invalid — Non-appearance on 
s«ch date does not entitte the Court to throw 


out the suit. 33 P.L.R. 804. Person not be- 
ing legal guardian instituting suit — Dismissal 
of suit under O. 9, R. 8 — Suit by minor on 
attaining majority not barred. 15 R.D. 394. 
Dismissal for default— Propriety— Suit tran- 
sferred to another Court— Notice of hearing 
served on pleader. 164 I.C. 142=1936 L. 
560. Dismissal of suit for default on date 
fixed for submission of Commissioner's re- 
P ort — Legality — Hearing of the suit — Meaning 
of. 161 I.C. 790=1936 L. 280. 

Meaning of terms— The word “claim” 
in R. 8 being synonymous with the amount’ 
sued for, refers to the right claimed irres- 
pective of the amount stated in the relief 
column. 35 I.C. 65. The words “admits 
the claim or part thereof” applicable to the 
cases where the Court can consider on the 
examination of the plaint and defendant’s 
written statement that the defendant is ready 
to pay the admitted claim there and then 
or submit to the relief claimed in the plaint. 

35 I.C. 65. 

“A itkak,’’ MEANING ok. — Tln» word ‘appear’ 
ir. the rule means “appearing in the suit”. A 
party may be present in the precincts of the 
Court or lie may be found present in the 
Court room but if he does not take part in the 
suit it cannot bp said that he has ‘appeared’. 
If the plaintiff comes to Court and files an 
application for adjournment and when it is 
refused ho retires from the suit, lie is not 
considered any longer to be present in the 
suit, though he may not have physically re- 
tired from tlie Court and even if ho had been 
quest ioned by the Court regarding the bona 
fidcs of his application. 59 C. 756 = 138 I.C. 
87 = 36 C.W.N. 158 = 1932 C. 418. (34 C. 403 
and 51 M.L.J. 290, Foil.; 23 B. 414 and 33 
B. 475, Not foil A See also 36 C.W.N. 160. 
Where the plaintiff’s counsel confines him- 
self to asking for an adjournment and. 
when it is refused, retires from tho case 
and states that he has no further instruc- 
tions. R. 8 of O. 9 applies and the plaintiff 
will not ho held to have npponrod. However, 
exact language used by the counsol to that 
effect is not of great importance and one 
must look at all the circumstances to see >n 
any particular case whether counsel retired 
from tho case so as not to prejudice his 
client by appearing or whether he, for rea- 
sons which commended themselves to mm, 
abandoned his claim in the stnt. . 

( 1938) 1 Cal. 213 = 174 I.C. 657-1938 Lai. 

74 

Court’s power to pass oRDERS.-Th® 
provisions of O. 9. Hr. 8 and 18 ® r ® 
tive in respect of cases whore the 
makes default in appearance in ft smt 
La 425=1927 L. 629. In dismissing s su t 
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9 . ( 1 ) Where a suit is wholly or partly dismissed under rule 8 , the plaintiff 

cree against plaintiff by precluded from bringing a fresh suit in respect 

default bars fresh suit. °* the same cause of action. But he may apply for 

an order to set the dismissal aside, and if he satisfies 
the Court that there was sufficient cause for his non-appearance when the suit was 
called on for hearing, the Court shall make an order setting aside the dismissal upon 
such terms a- to costs or otherwise as it thinks fit, and shall appoint a day for proceed- 
ing with the suit. 


NOTES. 

for default, a Court has no jurisdiction to 
provide that the order shall not prejudice a 
minor plaintiff. 63 I.C. 736 = 6 Pat.L.J. 317. 
A Court has jurisdiction to direct a plaintiff 
to appear in person and to dismiss his suit if 
he fails to appear. But it cannot dismiss the 
suit against the other plaintiffs. 50 I.C. 323 
— 4 Pat.L.J. 152. A person added us addi- 
tional plaintiff on the objection of the defen- 
dant was ordered to appear personally — 
Order dismissing suit for default of appear- 
ance is erroneous. 05 I.C. 865 (1) = 1920 L. 
oil. NS here a plaintiff and his witnesses 
were absent and his pleader had instructions 
only for an adjournment the Court can 
dismiss the suit only under O. 9, R. 8 and not 
under O. 17, K. 3. 23 I.C. 614 = 1914 M.NV N 
344 ; 1926 C. 246 = 90 I.C. 768. Whe n the 
pleaders appear and intimate to the Court 
that they have no instructions from their 
client, it is tantamount to default of appear- 
ance by tho party. [22 A. 66 (F.B.), Foll.l 
1936 L. 1000. Where a sole plaintiff dies 
beforo trial, the dismissal of tho suit for 
non-appearance is improper. 35 A 331 = 40 
I.A. 1150 = 25 M.L.J. 148 (P.C.). Se c also 
162 I.C. 842 — 1936 R. 204 (Non-appearance 
on account of missing of train— Restoration 
proper). \\ lien all the evidence has been 
adduced but plaintiff and his pleader do not 
appear at a subsequent hearing, tho suit 
cannot bo dismissed. 7 Bom.L.R. 201 
Dismissal for default— If plaintiff dead on 
the date of hearing order is a nullity 73 I C 
230 = 1924 O. 114. The date fixoeffor the 
settlement of issues i 8 a dnte fixed for the 
hearing of the suit within It. 8. 48 I.C 19° = 
1919 P.II.C.C. 32. In a pre-emption suit, evi- 
dence of the parties was recorded after 
the issues had been framed and then a Com- 
missioner was appointed to report ns to tho 
value of land. On the date fixed for the 
return of the report the plaintiff was absent 
from the Court and tho report also was not 
submitted bv the Commissioner and the suit 
was dismissed under R. 8. Held, that the case 
really fell under O. 17, R. 2 which gives a 
discretion to the trial Court either to proceed 
under R. 8, or to make such order as it 
thinks fit, that the suit should not have been 
dismissed but adjourned. 1934 L. 56=148 
I.C. 521. 

Preliminary decree parsed — Subsequent 

DISMISSAL of suit.— A fter a decree has once 
been made in a suit, the suit cannot be dis- 
missed unless the decree is reversed in 
appeal. The parties on tho making of a 
decree acquire rights or incur liabilities 
which rto fixed unleaa and until the decree 
C. C M— 108 


is varied or set aside. After a decree any 
party can apply to have it enforced. It is 
not competent to the trial Court to dismiss 
the suit on the ground of non-appearance of 
ono of the plaintiffs after a preliminary 
decree has already been drawn up. 144 1 C 
383 (2) = 1933 S. 200. 

Appeal. — Dismissal under R. 8 — Appeal 
does not lie. 1922 M.W.N. 483 = 1922 M. 416. 
As to powers of appellate Court, sc e 1926 A 
284 = 92 I.C. 496. 

O. 9, Rr. 8 and 9. — Date fixed for payment 
of costs of adjournment by defendant to 
plaintiff Suit dismissed for non-appearanco 
of plaintiff — Application for restoration by 
his counsel on same day — Plaintiff, entitled 
to restoration. 38 P.L.R. 484. Case trans- 
ferred to another Court and adjourned sine 
‘d* —Plaintiff not notified of date of hearing 
-Dismissal for default — Restoration proper. 
1935 Pesh. 186. F 1 


O. 9. Rr. 8 and 9 and O. 17, R. 2. — Where 
m tho absence of the plaintiff, his counsel 
puts in an application for adjournment and 
that application is refused, the Court should, 
in view of the Explanation to O. 17, R. 2, 
proceed as though the plaintiff is present, 
and decide the suit o u the merits. Where, 
however, this is jiot done and tho Court 
dismisses the suit for default, it must be 
deemed to decide the matter upon its merits 
and not act merely under O. 9, R. 8. Tho pro- 
per remedy of the plaintiff in such circum- 
stances, is to file an appeal ,and not to make an 
application under O. 9, R 9. 164 I.C. 1059 

7 1 9 2° A- L - J - 635=1936 A. 659. Se e alio 1935 
— 1935 All. 398. Courts should not 
lightly dispose of litigation without going into 
the merits. It is also equally plain that 
Courts are bound in certain circumstances to 
dismiss cases for default. One case is that 
indicated in O. 9, R. 8. It is true that when 
a case reaches the stage where the issue stage 

ha f P art be °n passed, the Court is not com- 
pelled to exercise its powers under O. 9, R. 

but is given power to make another order 
under O. 17, R. 2 and in anv doubtful case 
the Court should so act. I.L.R. (1939) Nag. 
57 1~ 1939 NL J - 351 = 1939 Nag. 213. 

°. 9, Rr. 8 and 9 and O. 22, R. 3.— Where 
a suit is dismissed for default of appearance 
of a plaintiff who Is already dead, the dismis- 
sal can be set aside without a formal applica- 
tion to that effect being made by the legal 
representative of the deceased plaintiff under 
O. 9, R. 9. An application by the legal’ 
representative to bring him on record falls 

«™J er O. 22. R 3. 31 N.L.R. 374 = 158 I.C. 
602 = 1935 N. 189. 

0/9, R. 9: Scope op.— 8e e 41 I.C. 905; 29 
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(2) No order shail be made under this rule unless notice of the application 
has been served on the opposite party. 


NOTES. 

I.C. 902 ; 55 I.C. 481=23 O.C. 18. See 
also 1 Pat.L.J. 547 = 38 I.C. 53; 8 L.R. 
(Rev.) 281. Under O. 9, R. 9 when sufficient 
cause is shown re-opening is mandatory, but 
when sufficient cause is not shown it is 
discretionary with Judge. 164 I.C. 236 = 
1936 R. 335. In an application for restora- 
tion under O. 9, R. 9 the plaintiff must 
show some fact which was either not known 
to the Court when it dismissed the suit, or 
at least at that stage lacked satisfactory 
proof. I. L.R. (1938) 1 Cal. 213 = 174 I.C. 
657 — 1938 Cal. 74. Where a plaintiff ap- 
pears with only one day’s delay and files an 
affidavit explaining his absence and this ex- 
planation is not contested by the other party 
at the subsequent hearing, it should be ac- 
cepted as adequate ground for restoration. 
1940 A.W.R. fB.R.) 132 (2) =1940 O.A. 783. 
In deciding whether a suit dismissed for 
default should be restored under O. 9, R. 
9, what has really to be considered is 
whether the party was really trying to ap- 
pear on the date' fixed for the case and if 
he honestly intended to be represented though 
in his own stupid way, not being guilty of 
anything in the way of misconduct or gross 
negligence, then he should not be deprived 
of his chance of being heard. (1923 
Mad. 63, Foil.) 164 T.C. 236 (2) = 1936 R. 
335. Where counsel appears on behalf of 
a party and presents an application for 
adjournment which being refused he retires 
from the case, the party should be taken as 
not having appeared in the suit and an 
application under O. 9, R. 9 is competent. 
59 C. 756 = 36 C.W.N. 158 = 1932 C. 418. 
Where the plaintiff’s pleader applies for 
adjournment which is disallowed and the 
suit is dismissed, the order amounts to a 
decree dismissing the suit for want of evi- 
dence on the merits and not one dismissing 
it for default of appearance. The remedy 
is review or appeal and not an application 
under O. 9, R. 8. 1933 A.L.J. 4 = 1933 A. 

41. See aL*o 27 A.L.J. 391; 1933 A. 118. 

A suit for profits against the lambardar was 
adjourned on several occasions. On one 
of such adjourned hearings the Assistant 
Collector dismissed the suit for “want of 
prosecution”. Held, the decision was not 
on the merits. 1933 A. 118 = 143 I.C. 307. 

Applicability. — R. 9 is applicable to an 
application for final decree for foreclosure 
dismissed for default. 26 O.C. 194 = 1924 

O. 30. R. 9 ig applicable to the dismissal 

of an application for probate which had 
under S. 83 of the Probate and Administra- 
tion Act been treated as a suit. 52 I.C. 

639; 38 P.L.R. 973 = 1936 L. 863; 164 I.C. 

334 = 38 P.L.R. 263 = 1936 L. 712. But see 

53 T.C. 578. See also 20 Pat.L.T. 768 = 1939 

P. W.N. 699=1940 Pat. 58 (Applicability of 
R. 9 to proceedings under Provincial Insol- 
vency Act). Also applies to dismissal of ap- 


plication to sue in forma pauperis. 140 I. 
C. 226 = 36 L.W. 586; Court has a duty to 
decide even a pauper petition on its merits 
and cannot decline to exercise its jurisdic- 
tion, merely because there is an alternative 
remedy. 49 L.W. 543 = (1939) 1 M.L.J. 728. 
Dismissal of suit for non-payment of defi- 
cit Court-fee — Fresh suit — If barred. 1935 
C. 764; 40 C.W.N. 1390; 158 I.C. 942 = 1935 
S. 198 (Non-payment of process fee). Where 
a suit under 9. 37 of the Agra Tenancy Act 
is dismissed for default, the remedy of the 
plaintiff is under R. 9, and not to file a fresh 
suit. 15 L.R. 59 (Rov.)=18 R.D. 24. In 
order to make R. 9 applicable, it is neces- 
sary to show (1) that the subsequent suit is 
instituted by the same plaintiff or by person 
claiming under him, and (2) that the cause 
of action is the same. 14 L. 485 = 34 P.L.R. 


73 = 1933 L. 365, sub-rule (3) to O. 9 made 
by the Bombay High Court applying S. 5, 
Limitation Act, to proceedings under R. 9, 
is not ultra vires. The rule being one affect- 
ing practice and procedure only it will apply 
retrospectively. 53 B 453 = 31 Bom.L.B. 
484=1929 B.’ 262. 

AFPI.ICAniI.ITY OF RULE TO PROCEEDINGS IN 
EXECUTION AND IN INSOLVENCY. — Rule has no 
application to proceedings in execution. 17 
A. 106; 13 C.L.J. 532; 41 C. 1; 38 M. 199; 
35 I.C. 337 (2); 21 C.W.N. 769; 4 Pat.L.J. 
135 = 49 I.C. 617 (F.B.); 47 I.C. 154 = 4 Pat. 
L.J. 230; 1941 Mad. 17 = (1941) 2 M.L.J. 
37; 100 I.C. 343 = 45 C.L.J. 60; 50 B. 457 = 
1926 B. 377 = 28 Bom. L.R. 686 = 96 I.C. 411; 
1929 B. 217 = 31 Bom. L.R. 400. A fresh ap- 
plication for execution is competent when a 
previous application is dismissed for default 
as R. 9 does not applv. 21 C.W.N. 769; 99 
I.C. 954 = 1927 M. 355 = 52 M.L.J. 123; 1928 
O. 478. R. 9 does not applv to an applica- 
tion under O. 21, R. 2 (2). *63 I.C. 855. An 
application for setting aside a sale under 
9. 47 and O. 21, R. 90 is not an application 
for execution. 29 I.C. 395 = 19 C.W.N. 758; 
59 I.C. 575 = 23 O.C. 349. See aUo 1937 O. 
W.N. 503 = 1937 Oudh 337. Where an aD- 

pliention for setting aside an oxerution pale 
under O. 21, R. 90 is dismissed for default 
another application lies under R. 9 19 C. 

W.N. 758. The provisions of O. 9, R. 9, must 
be held to be applicable to insolvency pro- 
ceedings under the Provincial Insolvency 
Act, in view of the provisions of 9. 5 of 
the latter Act. 1939 P.W.N. 699 = 20 Pat. 

L.T. 768 = 1940 Pat. 58. 

Bar or suit. — A second petition to have a 
person declared an insolvent is not barror 
under this rule. 101 I.C. 349 ( 1 ) = 1927 M. 
579. R. 9 bars a suit wheTO the can "° 
action is the same. 39 M.L.J. 41 2 6 • ■ • 

201 ; 1929 P. 685. See <A*o 44 C.W.iv. 
1179. Where the causo of action is d ' m L 
ent a second suit is maintainable. 5 ; 

471 = 104 I.C. 313 = 1927 B. 281; 5 R 
6 Luck. 100=130 I.C. 65=1930 O. 510. Bot 
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NOTES. 

when a suit in ejectment is dismissed under 
B. 8 a fresh suit cannot be instituted in a 
subsequent year. 4 O.W.N. 1202. Se e also 
17 R.D. 199 = 14 L.B. 197 (Bev.). Where a 
previous suit for ejectment ha 8 been dismis- 
sed, a second suit is barred whether the pre- 
vious suit has been withdrawn without 
permission to bring a fresh suit or for plain- 
tiff’s dofault if the defendant has put up a 
defence in the previous suit claiming rights 
of a permanent character no matter whether 
he is a tenant or sir or shikmi tenant. 18 
B.D. 1 — 15 L.R. 1 (Rev.). If a suit for 
ejectment, in which the defendant claims 
“special rights of a permanent character” is 
dismissed for default, no fresh suit will lie. 
But this applies only as against that defen- 
dant or those privy in estate to him. Where 
the defendant in the second suit claims under 
an invalid will and he was not a relative who 
would have inherited the land, there is no 
privity of estate between him and the defen- 
dant in the first suit and the second suit for 
ejectment is not therefore barred. 14 L R 
240 (Rev.) = 17 R.D. 313. When the mort- 
gagees fraudulently allow their suit for pos- 
sesion to be dismissed for default the attach- 
mg eredUora nro not bound by the dismissal. 
A fresh suit for possession by the attaching 
creditors who have purchased the mort- 
gagee’s rights in the meanwhilo against the 

iooo er A “T 8 ia , not barred under R. 9. 
1929 A. 8G1. Se c also 42 C.W.N. 853. 

plication under R. 9 must bo disposed of on 

evidence and not on the ground that it is 

b<>na fide or otherwise. 42 I.C. 649 = 22 C 

. Frcsh suit > when barred. 45 a! 
? 1_ V“ 3 408 - The rules or orders deal- 

ing with the case of the new appearance of a 
suitor do not apply to the situation arising 
from the death of suitor. 35 A. 331=40 T 

A -, V 50 ( p - c ’>; 6 O.W.N. 1002. The disrnis- 
sal for dofault of a suit for partition does 
not oar a second 8uit for partition 5 R 

^ 93 r 5l , ML J - 254. see aSo 

for ° rd , Cr <Jl8mis 9 i ng an appeal 

for default is not a decree and therefore the 

decree of the Court of first instance is not 
superseded by it nor does it merge into it 
[39 A 13; 30 A. 350 (P.C.), Foll.pO A 393* 
An order under R 9 setting aside an ord^ 
of dismissal for default made on the appli- 
cation of some of the plaintiffs may operate 
in favour of all of them, a* the Court sotting 
aside the order may direct. 55 I.C 4bl=ol 
O.C. 18. See also 1938 A.W.R. (B R ) 322 
Subsequent application for assessment ’ ”o"f 
rent where the application failed for de- 
fault, is not barred under S. 158 of the 
Bengal Tenancy Act. 2 P. 192 = 4 Pat I T 
705. Sec also 8 Pat.L.T. 789 = 103 IC 61'i — 
1927 P. 375. 

Inherent powers ok Court .—Se e (10401 
2 M.L.J. 374; 1937 All. 691. Apart from 
tho powers under O. 9, R. 9 the Court can- 
not exercise the inherent jurisdiction under 
S. 151, in a case to which O. 9, R. 9 does 
not apply. Hence, where sufficient cause is 
not shown for non-appearance there can be 


no grounds for the application ex debito jus- 
titiae of any inherent power outside the rule. 
1940 Raug.L.R. 512 = A.I.R. 1940 Rang. 162 
(F.B.). An order of dismissal in default 
should not be passed till the ond of the day 
when the Court was rising, because there 
could bo no defuult until the Court rose for 
the day. Where an application under O. 21, 
R. 97 was dismissed in default early in the 
day, and the party in default was late only 
by 15 minutes and applied at once for its 
restoration, it was held that there was in 
fact no dismissal for default at all and that 
the Court had perfect jurisdiction to revoke 
its own order passed under a misapprehen- 
sion and restore the application. 1940 O W 
N. 1086 = 1940 A.W.R. (C.C.) 457. As to 
inherent powers see also 1933 Rang. 406; 
65 M.L.J. 193; 1941 O.A. 427; 1941 O.A. 

743—1941 O.W.N. 1045. Rangntkar, J . — O. 9, 
R. 9, does not take away the inherent power 
ot the ( ourt to restore a suit or summons, 
if there is just and reasonable cause for 
restoring it, even if no sufficient cause is 
shown within the meaning of the rule for the 
non-appearance of the plaintiff. The Code is 
not exhaustive and it is for that purpose that 
the Legislature by 8. 151, has indicated that 
tho ( ourt has an inherent power to act 
ex debito justitiae in order that real and 
substantial justice may be done. Rules of 
procedure are meant to secure the ends of 
justice and not override them. 40 Bom. L.R 
238 — A.I.R. 1938 Bom. 199 (S.B.). 

Limitation. Application to restore suit 
dismissed for default must he made within 
M) days of the order and the limitation docs 
not cease to run by making an application 

=r 7c. & CWN - 3i8 ’ Rci > 1 

Restoration. — The law contemplates that 
when a suit is dismissed in default, it should 
ho restored only when sufficient cause for the 
V ! J s r ma<1 ° but not otherwise. (43 M. 
^n L ;5 T ; n 1930 N - 48 »nd 48 M.L.J. 

an application to set aside an cx parte decree 
is dismissed for default, the Court has in- 
herent power to deal with an application to 
set aside the above order of dismissal and 
;J r „ r £ s to r a l lon of the previous application. 
J 933 40 5’ See also 1937 O.W.N. 372 = 

1937 Oudh 344. But the Court has no inhe- 
rent power to restore an application to res- 
tore a suit after that application was itself 
1 me -barred. The Court has no right to in- 
terfere to override a lawful bar of limita- 

V° n ‘ t , 145 , IC 240 = 1933 M. 258 = 65 M.L.J. 
... See also 37 LAV. 48. The law contem- 
plates that when a suit is dismissed in dc- 
lault, it should be restored only when suffi- 
cient cause for the default is made out but 
not otherwise. 141 I.C. 188 = 1933 L. 169. 

A Court can under its inherent powers res- 
orc a suit dismissed for default of appear- 
ance on a ground other than sufficient cause 
for non-appearance. 34 A. 426; 44 B. 82 
-53 I.C. 252; 20 S.L.R 266; 40 Bom.L. 

R. 238 = 1938 Bom. 199 (S.B.) ; 99 I.C. 
151 = 1927 B. 58. Se e contra 103 I.C. 425 = 
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1927 L. 623; 1930 N. 48; 1930 R. 65. Dis- 
missal of suit for non-payment of deficient 
Court-foe is one under O. 7, R. 11 and not 
under O. 9, R. 8; and so second suit is not 
barred under this rule. 133 I.C. 449. Ap- 
pearing in Court on the same day after the 
case has been disposed of ex parte cannot 
entitle a party to restoration. 103 I.C. 129 
— 1927 S. 223. See also 100 I.C 313; 40 
C.W.N. 1390; 1935 C. 764. There is no 
rule that enables the Court to restore an ap- 
plication made under R. 9 which has been 
dismissed for want of prosecution. Even 
S. 151 does not apply in such a case. 1923 

B. 386. Where the Court found as a fact 
that tho plaintiff had undergone a sorious 
operation and was unfit lo attend the Court 
when the suit was posted but dismissed his 
application for restoration on the ground 
that there was no hurry for the operation 
and that ho could have waited some time 
longer, held, the Court had approached the 
case from a mistaken point of view; the 
only question which should have been de- 
cided was whether plaintiff’s inability to 
attend was ‘sufficient cause’ and that the 
suit should have been restored. 148 I.C. 329 
(2). Where the plaintiff exonerates certain 
defendants from liability and the suit is sub- 
sequently dismissed for default, it cannot be 
restored as against the exonerated defen- 
dants. 25 O.C. 67 = 1922 O. 160. Subsequent 
suit on a different cause of action is not 
barred. 6 Luck. 106 = 130 I.C. 65. A differ- 
ence in the mode of relief claimed does not 
affect the identity of the cause of action 15 

C. 422 (P.C.) ; 96 I.C. 287 = 1920 L. 562. The 
dismissal of a suit for redemption does not 
bar subsequent suit for possession. 10 B 28. 

Sufficient cause. — No rigid rule can be 
laid down that in all cases where a party 
arrives late in Court and finds his suit dis- 
missed, he is entitled to have as of course his 
suit restored on payment of such costs as 
may be incurred by reason of his default. 
Each case must be dealt with on its merits 
bearing in mind that O. 9, R. 9 requires that 
“suffieient cause” be shown and that the dis- 
missal of a suit for non-appearance of the 
plaintiff is a heavy penalty. What is “suffi 
cient cause” in each case must quite 
obviously depend upon tho particular facts. 
158 I.C. 942=1935 S. 198. A b&no fide 
mistake which is not unreasonable amounts 
to sufficrent cause. 3 Bom.TT.C.R. 60. 
Per Beaumont, £.,/. and Jlanrjnekar, J . — 
In cases of discretion it is very undesirable 
to act on precedents, ns every Judge haa to 
deal with the cases which come up before 
him on the particular facts of each case. If 
a person whose case has been dismissed for 
non-appearance summarily, appears on the 
same day, and produces some not unreason- 
able excuse for his absence, prima facie tho 
Court ought to exercise its discretion in his 
favour. Of course the applicant has no ab- 
solute right to ask the Court to waive its 
rule* in his favour, but it is a good work- 
ing rule that if ho applies at once, and 
thereby shows that his failure to appear wns 


not due to a desire to cause delay, but was 
bona fide, he ought generally to bo given the 
right to have his case restored on payment of 
costs thrown away. It is, after all, a very seri- 
ous matter to dismiss a man’s suit or summons 
or whatever it may be without hearing it, 
and that course ought not to be adopted 
unless the Court is really satisfied that justice 
so requires. There is nearly always Borne de- 
gree of negligence or carelessness on the 
part of an applicant whose case has been dis- 
missed for non-appearance, but that by 
itself would not disentitle him to have his 
ease restored to the file. Where the negli- 
gence is exceedingly slight, the case ought 
to be restored, if lie is not guilty of either 
careless conduct or gross negligence. If tho 
Court exercises its discretion on a wrong 
basis, the appellate Court will interfere and 
make the neccssarv orders. 40 Boin.L.R. 238 = 
1939 Bom. 199. Blackwell, ./.—Whether tho 
matter is to be dealt with as falling under 
O. 9, R. 9 or under S. 151, and the inherent 
jurisdiction of the Court, it is in every case 
a matter for the discretion of Court. 1939 
Bom. 199. Dismissal of suit under R. 8 pre- 
cludes those claiming through the plaintiff 
from bringing a fresh suit. 9 P. 447 = 1929 P. 
685. Whether absence of counsel amounts to 
sufficient cause, see 7 A. 542; 100 I.C. 313; 
100 I.C. 793; 6 R. 471 = 1927 R. 281; 9 L. 
L.J. 80=101 I.C. 444; 101 I.C. 880 = 1927 
O. 211; 50 LAV. 430. Advocates who are 
engaged in cases which are fixed for hearing 
at a given time ami place cannot be allowed 
to treat the Court before which the hearing 
is to take place with contumacy or indiffer- 
ence, and then apply casually for reinstate- 
ment of a suit dismissed in their absence 
merely because they Imped or believed that 
they might attend the hearing. Thoy must 
take reasonable precautions, and the provi- 
sions of O. 9, R. 9 becomo meaningless if 
it can afterwards be urged that although 
nono were taken and there was no sufficient 
cause for their non-attendance the suit cap 
still be restored to the file because the liti- 
gant would suffer if it were not. 1940 Rang. 

L. R. 512 = A. I. R. 1940 Rang. 162 (F.B.) 

Minority is not in itself “sufficient cause 
for restoration under R. 9 (1), unless tho 
guardian has been guilty of laches or gross 
neglect. The Court is bound to enquire 
into the question. (26 M. 599; 30 M. 274, 
Foil.; 24 M.L.J. 235, Dist.) 25 I.C. 450=27 

M. L..T. 167; 1939 A.W.R. (C.C.) 141=1939 
OAV.N. 787. Gross negligence on the part 
«»f a next f riend in the conduct of a suit 
prevents the effect of the bar contained in 
the rule. 23 C. 8. See ateo 24 B. 547 at 
552; 19 B. 571. Where a suit by a minor 
represented by a guardian is dimisaed for 
default and a petition i.s put in to restore 
the suit to file, the suit has to be restored 
to file whether or not the gunrdian had 
sufficient reasons for his non-appearance. 

155 T.C. 575=41 LAV. 117 = 1935 Mpd.l 96. 
Where a minor’s suit i* disnussoa 
for default owing to the neglect of his next 
friend who represents him, such a*"™ 
can be set aside under O. 9, R. 9, C. P. * 
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if the absence of the guardian is bona fide. 
There must bo some limitation to this rule, 
where it is shown that the guardian absents 
himself deliberately in pursuance of a plan in 
order to obstruct a litigation or where the 
absence of the guardian is not bona fide. 58 
M. 929 = 41 L.W. <549=1935 M. 565 = 08 M.L. 
J. 615. Illness of a brother was held not suffi- 
cient cause to set aside a dismissal for de- 
fault. 2 P. 784. Non-appearance on account 
of missing of train. 162 I.C. 842=1936 R. 
204. Where a party’s agent attended Court 
and after disposing of some work went 
away under a bona fide belief that he had 
no more cases in the Court and where his 
suit was dismissed for non-appearance, such 
bona fide mistake would amount to “sufficient 
cause”. 1929 R. 224. “Sufficient cause” — 
Pleader sitting in the next room not hearing 
call. 102 I.C. 416 = 1927 S. 228. See also 117 
I.C. 382; 10 L. 570=114 I.C. 76. Appearance 
of counsel two minutes late. 103 I.C. 313. 
Late arrival of train. 98 I.C. 868 = 1927 L. 40. 
Counsel engaged but remaining absent — Case 
should bo restored. 95 I.C. 260 = 1926 N. 409. 
See also 50 L.W. 430. Each case has to 
be decided on its own facts but the exer- 
cise of discretion should not be divorced 
from equitable considerations arising from 
those facts. Tho pleaders are sometimes 
busy elsowhere and if the suit is dismissed 
in the meantime the rule as to restoration 
should not be so rigorously enforced as to 
sacrifice the ends of justice. 1932 A.L.J. 
480 — 1932 A. 450. Where the plaintiff was 
doing his best and acting very strenuously in 
collecting his witnesses and producing them 
in Court on tho morning of the date of hear- 
ing but nevertheless was a n hour too late, 
held, that the Court was not debarred from 
giving him his remedy when in a wrong 
headed and muddle-headed way he was doing 
his best to have his witnesses before the 
Court. 56 C.L.J. 12. Illness of plaintiff iR a 
sufficient cause. 95 I.C. 240 H) = 1926 L 541 
Pate of hearing declared holiday by Govern- 
ment notification. 14 N.L.J. 147. An appli- 
cation under R. 9 should not be dismissed in 
limine. 106 I.C. 821. Few minutes’ delay 
due to plaintiff’s going to call his pleader is 
sufficient cnu^e. 96 I.C. 821=1926 L 650 (*>) 
See also 98 I.C. 211 (1> = 23 L.W. 430; 96 I.C* 
402 — 8 L.L.J. 422. Plaintiff's delay on tho 
way to Court, due to a puncture of the tyre 
of his motor-car, is sufficient cause under 
O. 9, R. 9, C. P. Code. 150 I.C. 735 = 1934 L 
416. Where the case had been eight times 
postponed to suit the convenience of the 
Court and on the final date fixed for hearing, 
tho plaintiff was unavoidablv absent, but 
there was nothing to suggest he had anv in- 
tention of dropping his suit, held, that there 
was sufficient cause for restoring the suit 
14 L.R. 214 (Rev.) = 17 R.D. 346. On the 
day fixed for hearing of a suit, plaintiff who 
was a pardanashin Indy was not present 
when the case was called. Her “pnirokar” 
who was present in Court went to fetch the 
plaintiff’s counsel as soon as it was called 
and the latter arrived in about five minutes 


and found that the suit had been dismissed 
for default. The dismissal was at an early 
hour (at 11 A.M.). Held, there was sufficient 
cause for setting aside the dismissal for de- 
fault; equity was on the side of panlanashin 
lady who was dependent on the efficient dis- 
charge of their duties by her “pairokar” 
and counsel. 152 I.C. 110 = 1934 O. 491 
Practice and procedure.— W hen a suit is 
dismissed in default it cannot be restored 
untd and unless u valid cause i 8 established 
or non service of the notice is proved. 158 
I.C. 922 — 1935 Pesh. 145. lief ore dis- 

missing an application for restoration of 
suit, Court should give plaintiff an opportu- 
nity to prove the allegations contained in 
the petition. 33 P.L.R. 804. It is not right 
to say that orders of dismissal in default 
should not be passed till the end of the day 
when the Court rises when only there can be 
a default. Litigants are ordinarily required 
to attend the Court at 10 a.m. and when they 
fail to do so without sufficient cause, there 
is no reason why they should not be pena- 
lised. To allow them to attend at any time 
ot tho day before the Court rises, might 
make it impossible to carry on the work of 
the Court properly, by putting it in the power 
litigants to obstruct it. 1941 O.W.N. 

J5 4 xt~ 196 rC " 257, Sce aIso 1940 O.* 

W.N 1086 = 1941 Oudh 91. When a case 
is dismissed for the absence of the 
plaintiff under O. 9, R. 8 and he applies 
tor restoration of the case, under R. 9, notice 
must be given to the opposite party. The 
provis.ons of O. 2, R. 9 (1) are mandatory 
and the grave irregularity in not issuing a 


notice to the opposite party before the suit 

io 9 r <r eSt( £° d ono thnt cann °t he condoned. 
I? 37 *- M'- See also 1941 R. 

V. 4| o. An application under R. 9 for 
the restoration of a case dismissed for 
default, made on the same date as the dis- 
missal and within a very short time of the 
dismissal ought not to be summarily reject- 
id by the Court on the ground that it ig not 
accompanied by an affidavit. Neither R 9 
nor any rule having the force of law pre- 

nn.wV" r ° q , uirC8 an s ‘ ffida vit. Applications 
under the rule are not to be disposed of 

summardy and it is the duty of the Court to 

Rue the applicant an opportunity to remove 

.in\ doubts in the mind of the Court. The 

hasty rejection of applications for restoration 

merely increases the work of the Court in 

IJ® n"/ Un J nstc ad of clearing the file of 

O % C T 9 p? 7 , R D - 7 - Application under 

p' ’ ’“Pleader on record, can make — 
fresh appointment and vakalat not neces- 

SE 19 * 8 98=1938 Nag. 272. Where 

notice of hearing issued to the plaintiffs 
M not served and the notice issued to 
their counsel was tendered to him but 
he declined to accept it on the ground 
uit he was no longer representing them 
and no further steps were taken to have 
the party served and the Court held on 

I*- f ?*l , bearing that counsel 

'•* entitled to withdraw and dismissed tho 

, thnt the dismissal was orroneons 
and that the party should not be penalized 
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LOC. AMS.— [Bombay.] R. 9. The following shall be added as sub-r h) •— 
madc u '‘2’ r Ms ST"”" 5 ° f S ' 5 ° f India, ‘ LimiU,i ° n Act - '9° 8 > sha " a PP'y *0 applications 


[Calcutta 1 O. 9 r 9. Rj-nuwbn sub-r. (3), as sub-r. (3) and insrrl therein after the words 
notice of the application the words with a copy thereof (of concise statement as the case may bel » 
Insert the following as sub-r. (2), r. 9, of O. 9. 7 9 " 


The plaintiff shall, for service on the opposite parties present along with his application under 
this rule either — 9 

(i) as many copies thereof on plain paper as there are opposite parties, or, 

(ii) if the Court by reason of the length of the application or the number of opposite parties 
or for any other sufficient reason grants permission in this behalf, a like number of concise state- 
ments. 


[Lahore.] To O. 9, r. 9 (1), the following proviso shall be added:— 

“ Provided that the plaintiff shall not be precluded from bringing another suit for redemption 
of a mortgage, although a former suit may have been dismissed for default.” r 


for the default of the counsel. 146 I.C. 944 = 
1934 L. 91. On a day to which the case was 
adjourned for plaintiff’s reply, the plaintiff’s 
pleader filed a written reply and an appli- 
cation for amendment. The Court accepted 
the same, but wanted the pleader to make 
some further statements. The pleader being 
not properly instructed was unable to make 
any statement. The Court, thereupon holding 
the plaintiff absent, dismissed the plaintiff’s 
suit. The case was however restored on 
application under R. 9. The defendant came 
up in revision. lhUl, that the inability of the 
pleader to answer further questions arising 
out of the reply did not constitute either his 
withdrawal from the suit or non-appearance 
on behalf of the plaintiff. The Court ought 
to have proceeded under O. 10, R. 4 by ad- 
journing the case to a suitable date and cal- 
ling upon the plaintiff to appear in person on 
such date for answering material questions 
with reference to his written reply and the 
application for amendment of the plaint. 
[1925 M. 21 and 34 C. 403 (F.R.). Disi.] 149 
I.C. 881 = 1934 N. 101. If the Court dol- 
ing with the matter cannot be said to have 
acted either capriciously or in disregard of any 
legal principle in exercise of its discretion, 
tho appellato Court ought not to interfere, 
though it may come to a different conclusion 
if it were to deal with the same matter. 40 
Bom.L.R. 238 = 1938 Bom. 194 (8.B.). 

Review. — Plaintiff is entitled to apply 
for review of judgment when his suit is 
dismissed for default and he has not applied 
under R. 9 to set aside the order. (26 C. 
598; 16 C.W.N. 643, Foil.) 37 M.L.J. 59 
=50 I.C. 327; 20 S.L.R. 266. 

Revision. — A revision lies against on 
order re-admitting a suit dismissed for de- 
fault. 29 I.C. 1004. See also 132 I.C. 
431=1931 A.L.J. 962=1931 A. 452. R. 
9 explictly permits the plaintiff to apply 
for restoration of a dismissed petition. 
Being so, he has necessarily the right 
to question the correctness of the order on 
it in appeal and on revision. It mny he 
that there are no adequate grounds for 
interference in revision. But the fact that 
an appeal lies against the decree in the suit 
is no bar to the maintainability of the revi- 
sion petition. 40 L.W. 774=1934 M. 669 
=67 M.L.J. 485. An application in revi- 


sion against an order setting aside an ex 
parte decree and for restoration of the suit 
under R. 9 cannot be entertained for the 
simple reason that the validity of such an 
order can be attacked under section 105 in 
an appeal from the final decree passed in 
the suit. 143 I.C. 222=1933 O. 331. See 
also 146 I.C. 750=1933 A. 539. Where 
pending a revision petition against an inter- 
locutory matter, the suit was dismissed for 
default and then restored, the interlocutory 
order is also restored, and the revision peti- 
tion is competent. It is different in a case 
whore tho suit is dismissed by the first 
Court and is decreed on appeal. Tho appel- 
late decree does not revive the interlocutory 
orders which ceased to be effective on the 
dismissal of tho suit by the first Court. (53 
M. 334, Dist.) 38 L.W. 887=65 M.L.J- 
844. Decision on morits instead of dis- 
missal under the rule — Revision. Sec 4 0. 
W.N. 644. But an nppellate or revisional 
authority should not lightly interfere with 
an order of restoration. 17 M.L.J. 225. 
Sec also 46 C.L.J. 182. Application under 
R- 9 — Extension of time not known to law 
— Illegality — Interference in revision. 52 
C.L.J. 23. 

Appeal. — No appeal lief? from an ordor 
rejecting an application to set nsido the 
dismissal of an application for restoration 
of a suit dismissed for default. 139 I.C. 
296=1932 N. 101. The provisions of R- 
9 apply to probate proceedings, and an 
appeal lies from an order refusing to set 
aside a dismissal in default of an applica- 
tion for grant of probate. 164 I.C. 334= 
38 P.L.R. 263=1036 L. 712. Sec also 38 
P.L.R. 973=1936 L. 863; 161 I.C. 840 
=1936 A.L.J. 305=1936 A. 737. A suit 
for profits against tho lambnrdar was 
adjourned on several occasions. On one of 
such adjourned hearings the Assistant Col- 
lector dismissed the suit for “want of pro- 
secution.” The Assistant Collector did not 
make any reference in that order to tho 
evidence that had already been produced in 
the case, nor did ho deni with the validity 
or otherwise of the defence raised by the 
contesting defendants. Held, that such » 
decision could not be characterised as a 
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10. Where there are more plaintiffs than one, and one or mere of thorn 

. appear, and the others do not appear, the Court may. 

Procedure in case oi non- at t h e i nstance G f the plaintiff or plaintiffs annearir.tr 

several plaintiffs. • permit the suit to pioceed in the same way as if all 

the plaintiffs had appeared, or make such order as it 

thinks fit. 

11. Where there are more defendants than one, and one or more of them 

D . . , appear, and the others do not appear, the suit shall 

Procedure in case of non- nrr ,reed and the Pnin r cVn.ll , f r . aiJ 

attendance of one or more of P , * , . . ’ f u of pronouncing 

several defendants. judgment, make such order as it thinks fit with ies- 

pect to the defendants who do not appear. 

12 . Where a plaintiff or defendant, who has been ordered to appear in 

person, does not appear in person, or show sufficient 
cause to the satisfaction of the Court for failing so to 
appear, he shall he subject to all the provisions of the 

foregoing rules applicable to plaintiffs and defendants 
respectively, who do not appear. ’ 


Consequence of non-attend- 
ance, without sufficient cause 
shown, of party ordered to 
appear in person. 


NOTES. 

decision on the merits. The order dismiss- 
ing the suit therefore did not come within 
the purview of O. 17, R. 3 but was one 
under O. 9, R. 8 of the Code, and could be 
set aside by the Assistant Collector under 
O. 9, R. 9 or under the inherent jurisdic- 
tion vested in Courts by section 151. See 
also 1938 Bom. 199 (S.B.); 1940 A.L.J. 
200. In either case the order was not ap- 
pealable. 143 I.C. 307=1932 A.L.J. 
1100=1933 A. 118. Although a person 
against whom an ex parte decree has been 
made is entitled to appeal against it instead 
of resorting to the procedure prescribed by 
O. 9. R. 13, yet his contentions on appeal 
must bo limited either to questions of law 
or to such arguments as arise upon the re- 
cord as it stood when the cx parte decree 
was passed. He is not entitled to ask the 
appellate Court to accept the appeal on ground 
which could be urged in an application under 

0. 9, R. 13 and to remand the suit foT re- 
hearing. (12 O.C. 25, Poll.) 11 O.W. 
N. 256=1934 O. 131 (1). Order refusing 
to set aside the dismissal for default. 100 

1. C. 343=45 C.L.J. 60. See also 143 I 
C. 307=1933 A.L.J. 1100=1933 A. 118* 
51 B. 67=99 I.C. 384=1927 B. 1. Con- 
ditional order— Order to restore on payment 
of costs— Appeal lies. 26 I.C. 895=12 A. 
L.J. 1270; 49 C. 616. See also 151 I C 
402=1934 R. 192; 1932 A. 595. 

O* *}. R - 9 and S. 141 —-An application 
lies under O. 9, R. 9, read with section 141, 
for restoration of a previous application 
under that order and rule which has been 
dismissed for default. (1923 O. 146 
Foil.) 168 I.C. 47=1937 O.W.N. 372.’ 

O. 9, R. 9 and S. 148. — Where a Court 
passes an order for restoration of a suit 
dismissed for default on condition of pay- 
ment of costs to the opposite party within 
a time fixed by the order and directs that 
in case of default the application for resto- 
ration is to stand as dismissed, the order is 


lega and valid. The effect of the order 

* he r eI Fe ry ° f tbe timc flMd *°r ‘he pny- 
meat of the costa is that the application 

stands as dismissed, and the Court no longer 

remains seized of the application but be- 

mmT { Unc “ 3 an<1 has, therefore, no 

poucr to cztend the time for payment of 

s 9 A ]6 y. c - a L t d 566= 

t r e ;, t e p,amt ? ff applied for restoration of 

w O H 1 ’ • and ) h i 8 a PP 1 *cation for restoration 

f dU, 1S,ni T d /°[ non P ro ^cution, the order 

O 9 d R9 « a r!l° f t ,e app,ication « one under 
’ B 9 ’ and an a PP eQ l therefore lies against 

43 at R° rd f (1°) th * Di8tr .ict Judge undfr O. 

' <> . ' Phere is no warrant for 

confining the operation of R. 9 of O 9 to 

an application dismiseed on the merits. 161 

e 193(5 A.L.J. 305=1936 V 737 

Sc^ also 52 L. W. 375=(1940) 2 M.LJ 

Where 9 ji ' • 47 \ R . 1 : Review.— 

< » suit is dismissed for default th* 

remedy of the plaintiff is by way „f n’ D D» 
a" i'o°n” to” °- R 9 ' aad aa «”l - 

A w" R ,0r (B tt rrH 5 38 K D - 1M = 1938 

"”gM St a l Ule J 8 J h^hl.v' pFnai a 'ma 0 t f ter, and 

obeyed the order llw.S, 141. See also 

a minor r ^ L-W. 337. A defendant, 
laZ tn :. epre9eate< [ b 7 a guardian, is a 
can be no ^ u Wh0S0 production in Court 
diiin ^rlr P T h} r a directi0n t0 hi9 g uar ‘ 

945= n t 23 w 1- 670 Dist -) 55 I C - 
_i , L.W 289. The presence of a 

directed To whe ? * p,aintiff been 

amount t o aPP< “ ar ,n person does not 
I C 709 - 1 ?* 0 appcarance of the party. 137 

bound tn~h ' 414 ‘ The Court not 

bound to have recourse to all the processes 
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Setting aside Decree ex parte. 

13. In any case in which a decree is passed ex parte against a defendant, he 

may apply to the Court by which the decree was passed 
ScumR aside decree ex parte f or an or d er to set it aside ; and if he satisfies the Court 

agams c cn an . that the summons was not duly served, or that he 

was prevented by any sufficient cause from appearing when the suit was called on 
for hearing, the Court shall make an order setting aside the decree as against him 
upon such terms as to costs, payment into Court or otherwise as it thinks fit, and 
shall appoint a day for proceeding with the suit : 


Provided that where the decree is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as against all or any of the 
other defendant*- also. 


NOTES. 

prescribed by law for compelling the attend- 
ance of the defendant ns a witness. 5 C. 
353. Sec also 8 A. 20. The non-filing of 
a written statement does not justify the 
Court in proceeding cx parte. 2 M.H.C. 
R. 311. If a defendant appears and files 
a written statement he ought not to bo 
placed ex parte. 3 M. 264. On an appli- 
cation by the plaintiff under O. 3, R. 1 to 
have first defendant examined as his witness, 
the Court directed the first defendant to 
appear. The first defendant failed to 
appear on the day fixed and thereupon the 
Court, purporting to proceed under O. 9, 
R. 12, struck out the defence and gave a 
decree to the plaint iff . Held, that 

(i) striking off of the defence was a highly 
penal procedure and the order, disobedience 
to which is made the ground for doing so, 
should bo free from any possible ambiguity; 

(ii) the application, though under O. 3, R. 
1, was made to have the defendant examin- 
ed as witness for plaintiff, and disobedienco 
to the order thereon was only disobedience 
to a witness summons which did not justify 
the striking out of the defence; (Hi) the 
disobedience to the order of Court could not 
be made to prejudice of the other minor de- 
fendants. (23 M.L.J. 676, Ref.) 146 

I. C. 536=1933 M. 821=65 M.L.J. 734. 

O. 9, R 13: Scope. — Applicability to an 

order under section 53 and proceedings' 
under Provincial Insolvency Act. 103 I.C. 
381=1927 M. 879. Sec also 187 I.C. 794 
=1940 Pat. 623; 1936 M. 161=70 M.L. 

J. 90. O. 9, R. 13 has no application to 
execution proceedings, but only to decrees 
in suits or in proceedings in administration 
or guardianship akin to suits. (17 All. 106, 
Rel. on); 1939 Rang.L.R. 134=1939 Rang. 
115. O. 9, R. 13 denis only with default 
in appearance and not in the doing of any 
act ordered by the Court. 105 I.C. 842= 
1928 N. 75. Rule applies to every caao in 
which a decree is passed ex parte against 
defendant either by reason of his non- 
appearance at the first hearing, or by reason 
of his non-appearance at an adjourned hear- 
ing. 23 C. 738 (P.B.); 20 B. 380. Rule 
applies also to ex parte final decree for 
foreclosure. 14 Luck. 435=179 I.C. 928 


= 1939 Oudh 111. The provisions of O. 
9, C.P.Code, by themselves do not apply to 
case in which the plaintiff or the defendant 
has already appeared but has failed to ap- 
pear at an adjourned hearing of the case; 
for sneh a case the procedure is laid down 
in O. 17, which deals with adjournments. 
1935 A. L. J. 209=1935 A. 210. See 
also 37 C.W.N. 1045. As to the meaning 
of the term “cr parte decree ”, sec 41 L.W. 
196=68 M.L.J. 123. The rule contem- 
plates the case of a Court setting asido its 
own decree, and not that of another and 
higher tribunal. 4 C.W.N. 456. R. 13 
is an enabling one which prescribes what is 
to be done in the ordinary course to get an 
cx parte decree set aside. 42 M.L.J. 344 
=1922 M. 1ft. The word “appearance” 
implies that the party is present at the trial 
either in person or through pleader for the 
purpose? of conducting the case. 1922 P. 
485=1 P. 188. Sec also 59 C. 456 under 
R. 9. The mere sitting in Court of the 
pleader for the party having no instructions 
but to ask for time is not an appearance. 3 
P.L.J. 481=46 I.C. 488. Wliero the 
pleader for the defendants applied for exami- 
nation of witnesses on commission, and on 
its rejection withdrew and the case proceed- 
ed on merits, decreeing the claim against 
the defendants, held that the suit could not 
be said to be decided cx parte. 1931 A. 
L.J. 377=1931 A. 294=53 A. 612 (F. 

B. ). Tho words “prevented by any suffl* 
cient cause from appearing” in O. 9, R.13, 
mean causes other than lack of knowledge of 
tho proceedings. 1939 Rang.L.R. 606=A.I- 
R. 1939 Rang. 436. Where the plaintiff 
who takes time to produce evidence fails to 
appear on tho date fixed for hearing, the 
proper course is to pass an order of dis- 
missal for default of appearnneo. In such 
a case even if the Court purports to deliver 
judgment on the merits', tho order should be 
treated ns an cx parte decree for setting 
aside which the procedure mentioned in the 
rule will apply. 138 I.C. 200=1932 L. 
477. Tho words “was prevented by any 
sufficient cause from appearing” must bo 
liberally construed to enable tho Court }° 
exercise powers ex debito justitiae. 

C. 632=1927 O. 173. See also 32 C.W. 


O. 9, R. 13] 
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LOC. AMS. — [Allahabad.] Add the following further proviso : 

Provided also that no such decree shall be set aside merely on the ground of irregularity in 
the service of summons, if the Court is satisfied that the defendant knew, or but for his wilful Conduct 
would have known of the date of hearing in sufficient time to enable him to appear and answer the 
plaintiff’s claim. 

[Bombay]. Rule 13. This shall be numbered as R. 13 (1) and the following sub-R ( 2 ) shall 
be added to it, namely : — v ' 

(2) “ The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to applications 
made under this rule. 11 


[Calcutta] . O. 9, R. 13. Re-number R. 13, O. 9, as R. 13 (1) and add the following as 
*3 • 

(2) The defendant shall, for service on the Opposite Party present along with his application 

(i) as many copies thereof on plain paper as there arc Opposite Parties, or 

(ii) if the Court by reason of the length of the application or the number of Opposite Parties 
or for any other sufficient reason grants permission in this behalf, a like number of concise statements. 

[Lahore]. To sub-rule (i) the following further proviso shall be added • 

Provided further that the cost of such certified copy shall be recoverable as a fine from the 
party at whose instance the original document has been produced : 

Provided also that no ex parte decree shall be set aside under this rule on the ground ttiat the 
summons was not duly served, if the Court is satisfied that the defendant had information of the 
date of hearing sufficient to enable him to appear and answer the plaintiff’s claim. 

Explanation. Where a summons has been served under O. 5, R. 15, on an adult male member 
having an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be 
deemed to have been duly served within the meaning of this rule. 


NOTES. 

N. 10; 185 I.C. GG3. The “sufficient 
cause ” referred to in R. 13 may bo the 
suppression of the summons by means of 
fraud so as to prevent the defendant from 
having any knowledge of the suit against 
him and thus to enable the plaintiff to ob- 
tain an ex parte decree. 10 P. 510=132 
I.C. 355 (F.B.). Where the defendant’s 
absence was not intentioual, but was duo to 
absence of knowledge of the date fixed and 
the counsel bona pile believed that the de- 
fendant would bo personally served and 
would give him fresh instructions there was 
sufficient cause for defendant’s non-appear- 
ance. 1933 L. 114=144 I.C. 1021. Ex 
parte decree— Defendants appearing late on 
the date of hearing and applying for resto- 
ration — Court not bound to restore as a mat- 
ter of course but must exercise discretion- 
interference by High Court in revision. 31 
Bom.L.R. 468=119 I.C. 187=1929 B. 
250 . Counsel engaged before another 

Court— Party being pardanashin lady— Ap- 
plication made without delay— Restoration 
of suit proper. 31 P.L.R. 550. A service 
of summons on the karta is not a service on 
other members of the family who are im- 
pleaded in the suit as they may have their 
own defence to make. 106 IC 635=18 
Pat.L.T . 72=1937 P. 17. The service of 
summons against a major defendant upon 
a person who is described to be his guardian 
cannot be said to be a proper service on the 
defendant though the supposed guardian 
may be his brother. 16G I.C. 635=18 Pat. 

L.T. 72=1937 P. 17. “Duly served” 

Summons by registered post returned ns 
“refused” — Application to set aside tx 
parte decree on the ground of non-service 
— Onus of proof on defendant. 39 C.W.N. 
«34. See also 34 C.W.N. 1119. The word 
C. C. M -109 


“duly” does not mean personally. 102 I C 
243=1927 M. 507=52 M.L.J. 477. m 
mere fact that the defendant knew that a 
suit had been instituted would not dispense 
with the necessity of proper service of sum- 
mons. 135 I.C. 110=1932 P. 150. See also 

. . * “■* L'.L.J. 183. Appearance 

before registration of *uit in a proceeding 
lor appointing a guardian a<l litem does 
not dispense with service of summons. 35 

/Vo^iV 18 ? I,( V 711 • Whc,re 011 the death 
f a defendant in a pending suit, summons- 
es were issued against his three sons, the 
first described I as the guardian of the other 
two and the first son returned the summons 
with the endorsement that he could not ac- 
cept service as there was no separate sum- 
mons in his own name and he was not the 
guardian ot his brothers but the Court never- 
h'lcss passed an ex parte decree, held, that 
the summons was not “duly served” and that 

•*‘V X ? 1 a o 7 dCCr( ‘ e 8,101,1,1 therefore bo set 

m i C “T- 911=1 932 P. 150= 

tb-it hn defendant can show 

that lie has not been duly served in the 

sense that knowledge 0/ his opponent’s 

claim has been brought home to him, even 

th< i forma, »ties of substituted ser- 
r 20 o-m 1 b tj n fi! rri<?<1 through . 134 I.C. 

It oT^a v r 81 l =6 M L J - 92 °- See 

aso 1939 Rang.L.R. 606. Where the first 

that m °tho Tr d , Uly 8erved and ifc appeared 
that the defendant intentionally neglected 

suit wo th « datC9 ° f h ^ng ^ter the 
co .M f transferred, the ex parte order 

l . Id not b ® ®ft aside for want of due ser- 
vice. 139 I.C. 354=1932 L. 539. But 

rr % a ® u,t transferred without notice 
to defendant, the e* parte decree must be 

a8,d % 192 3 L. 444. More misdes- 

cription of plaintiff in an application under 
this rule is not reason for refusal to hear 
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[Madras.] Re-number R. 13 , as R. 13 ( 1 ). Insert the following as proviso to sub-rule ( 1 ) of 
R. 1 3 , of O. 9 : — 

“ Provided further that no Court shall set aside a decree passed ex parte merely on the ground 
that there has been an irregularity in the service of summons, if it is satisfied that the defendant had 
notice of the date of hearing in sufficient time to appear and answer the plaintiffs claim.” 

Add the following as sub-rule ( 2 ) to R. 13 : — 

“ ( 2 ) The provisions of S. 5 of the Indian Limitation Act, 1908 , shall apply to applications 
under sub-rule ( 1 ). 

[Nagpur]. Rule 13 . Add the following as an additional proviso to R. 13 : — 

44 Provided also that no such decree shall be set aside merely on the ground of irregularity 
in service of summons, if the Court Ls satisfied that the defendant knew, or but for his wilful conduct 
would have known of the date of hearing in sufficient time to enable him to appear and answer the 
plaintiff’s claim. 

Explanation. — Where a summons has been served under O. 5 , R. 15 , on an adult male member 
having an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be 
deemed to have been duly served within the meaning of this rule.” 

R. 1 3 . In R. t 3 of O. 9 .for the words “ he was prevented by any sufficient cause from appearing’* 
the words 44 there was sufficient cause for his failure to appear ” shall be substituted. 

Rule 13 . In R. 13 of O. 9 — 

{a) Existing R. 13 shall be re-numbered as sub-rule (i),and 

(/>) after sub-rule ( 1 ) so re-numbered the following shall be inserted as sub-rule ( 2 ), namely : — 

44 ( 2 ) The provisions of S. 9 of the Indian Limitation Act, IX of 1908 , shall apply to appli. 
cations under sub-rule ( 1 ).” 

[Oudh]. In R. 13 between the words 44 was not duly served or that ” and the words 44 he 
was not prevented by any sufficient cause,” insert the words 44 notwithstanding due service of thtJ 
summons ” and at the end of the rule add the following proviso : — 

44 Provided also that no ex parte decree shall be set aside under this rule on the ground that 
the summons was not duly served, if the Court is satisfied that the defendant had information of the 
date of hearing sufficient to enable him to appear and answer the plaintiff’s claim. 

Explanation. — Where a summons has been served under O. 5 , R. 15 , on an adult male member 
having an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be 
deemed to have been duly served within the meaning of this rule.” 

[Rangoon.] In O. 9 , R. >3. substitute 4 decree or order ’ for the words 4 decree ’ wherever 
it occurs in that rule. 


NOTES. 

tho application on merits. 23 N.L.R. 71 
— 102 J.C. 24=1927 N. 251. Substituted 
service — Several modes prescribed by Court 

Plaintiff’s failure to comply with all tho 

modes is sufficient cause for setting asido cx 
parte decrees 1930 L. 500=128 I.C. 55. O. 
9, R. 13 applies to proceedings under 0.34, 
R. 6 . 124 I.C. 729=1930 A. 841=52 A. 839. 
Before the falsity of tho claim on which an 
cx parte decree is based can be gono into 
in a fresh suit filed for the purpose of get- 
ting it vacated, it must bo shown that the 
decree was obtained from the Court cither 
by collusion of both parties, or by fraud 
committed by the plaintiff which prevented 
the defendant from appearing in the first 
suit. But where the defendant has been 
duly served with the summons and lias fail- 
ed to appear for no fault of the plaintiff, 
it is not open to him to file a fresh suit and 
challenge the decree on tho ground of the 
falsity of the claim on which it is based. 
His remedy if any in such a case is to apply 
in the same proceedings to have the decree 
set aside within tho time allowed by law. 
If he satisfies the Court that he had suffi- 
cient reason for not attending tho Court 
when the decreo was passed ho may obtain 
relief but not otherwise. 30 S.L.R. 405= 
166 I.C. 906=1037 8. 18. 8«e also 39 

•C.W.N, 894. 

Applicability to orders in execution 
AND OTHER PBOCEEDINQE. — O. 9 applies Only 


to suits and not to execution proceedings. 
An rr parte order under section 47 niny bo 
a decree by virtue of section 2 ( 2 ) but it is 
not a decree in a suit. 1931 M. 656=61 
M.L.J. 348 (F.B.) (Overruling 37 M. 462 
and approving 1926 M.W.N. 245). An 
application to have an cx parte order in 
execution proceedings set aside is not main- 
tainable under O. 9, R. 13 and section 141 
does not operate to make O. 9, R. 13 appli- 
cable to execution proceedings. An appli- 
cation, however, to have the cx parte order 
passed in execution proceedings set aside 
must at least be held to be entertainablo in 
the discretion of tho Court under its inher- 
ent powers. 1929 A. 485=121 I.C. 552. 
Sec also 13 L. 761. Order 9, R. 13 does 
not apply to delivery proceedings under O. 
21, Rr. 97 to 101 ns they arc execution pro- 
ceedings. 92 I.C. 533=50 M.L.J. 200= 
1924 M. 412; 1929 A. 485. As to tho ap- 
plication to decrees passed under Scb. II, 
para. 21 (2), see 12 I.C. 927. 

Inherent towers. — Inherent powers of 
Court under section 151 cannot be invoked 
to set aside an cx parte decreo long after tho 
limitation prescribed by Art. 164 hns pass- 
ed. IP. 277=65 I.C. 341; 53 I.C. 147; 
78 I.C. 660=1923 L. 147 (1). [But see 
also next case.] There is no inherent 
power in a Court apart from O. 9, R. 13 
to set aside an ex parte decreo on an appli- 
cation made for that purpose. The scope 
of the inherent power of a Court pointed 
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Add the following as second proviso : — 

“ Provided also that no decree or order shall be set aside under this rule merely on the ground 
that there has been an irregularity in the sen ice of the summons, if the Court is satisfied that the 
defendant was aware of the date of hearing in sufficient time to enable him to appear and answer 
the plaintiff’s claim.” 

[N.-W.F.P.] Add:— 

“ Provided further that no decree passed ex parte shall be set aside merely on the ground of 
an irregularity in the service of summons, if the Court is satisfied for reasons to be recorded that the de- 
fendant had knowledge of the date of hearing in sufficient time to appear on that date and answer the 
claim.” 

[Sind]. Add the following further proviso : — 

“ Provided also that a decree passed ex parte shall not in the absence of good cause be set aisde 
on the ground merely of irregularity in the service of the summons unless upon the facts proved the 
Court is satisfied that the defendant did not have notice of the date of hearing in sufficient time to 
appear and answer the plaintiff’s claim.” 


NOTES. 

out. See 43 M. 94=37 M.L. J. 599 (F.B.)(2G 

M. 599, Overr. ; 24 M.L.J. 235, Affirm.) 

See a>. so 40 L.W. 665=1934 M.W.N. 1312 

=1934 M. G99; 1938 Bom. 199 (F.B.). An 

order refusing exercise of such powers by 

Court is not appealable. 1 P. 277=65 I. 

C. 341. A Court Ims no power apart from 

tho provisions of O. 9, It . 13, to set aside 

sin ex parte decree passed by itself, and an 

applicant seeking to avail himself of the 

rule must comply with the conditions laid 

down in the rule, i.e., he must satisfy the 

Court either that the summons was not dulv 

• 

served or that he was prevented by any suffi- 
cient cause from appearing in Court when 
the suit was called on for hearing. 1937 
A.L.J. 831=A . I . R . 1937 All. G91. See 
also (1940) 2 M.L.J. 374; 1940 Rang. 162; 
1938 Bom. 199. 

CoUKT TO WHICH APPLICATION IS TO HE 
HADE. — Where there is transfer of territo- 
rial jurisdiction after decree, the new Court 
can entertain application to set nsido ex 
parte decree. 42 M.L.J. 344. Though 
an appeal is pending against an ex parte 
decree, an application to set it aside should 
be made to the Court which passed the de- 
cree and not to the Court hearing the appeal 
44 M. 731=41 M.L.J. 90. (30 M. 535; 
Dist.; 27 M. 602; 39 A. 13 and 38 C. 394, 
Foil.). A Court passing an ex parte de- 
cree is competent to deal with an application 
to set aside such a decreo even if an appeal 
had been subsequently preferred. (12 C W 

N. 885; 30 M. 535; 13 C.W.N. 846; 38 
C. 394, Foil.) 26 I.C. 412; or even after 
an appeal therefrom has been dismissed. 
1927 M. 722 (2)=53 M.L.J. 110. 

Decree when ex parte— The question 
whether a particular decree is or is not ex 
parte is a mixed question of law and fact. 
The Court must examine the records of the 
case and examine the circumstances under 
which the decree was passed, and if it is 
found that a particular defendant was not 
present at the time of hearing of suit, the 
decree must be taken to be ex parte against 
him, in spite of the fact that decree as drawn 
up mentions his presence. The recital in the 
records is not conclusive. 166 I.C. 635= 
18 Pat.L.T. 72=1937 P. 17. “Ex parte ” 
decree— Meaning of— Appearance by pleader 


Pleader reporting no instructions after 
commencement of hearing— Decree— Remedy 
is not application but appeal. 58 M. 817= 
1,6 I.C. Ufa* L.W. 196=1935 M. 210= 
68 M.L.J. 123. A decree passed owing to 
defendants dclault of appearance in spite of 
the ( ourt’s direction to him to appear on 
that day, amounts to an ex parte decree. 27 
I.C. 882=2 L.W. 105. There can be no 
ex parte proceedings against a defendant who 
has entered appearance and filed his defence 
4a A. 618=21 A.L.J. 495. Where a de- 
fendant is directed to file a written state- 
ment by a certain date but fails to do so, 
and his application for further time is 
rejected, the Court should direct the case to 
he heard in default of written statement. 
An order fixing the case for hearing e.r parte 
* s not justified . A defendant is not bound 
to put m a written statement; if he does not 

in V 1 ' T •'*, 13 !° admit the allegations 

"i the plaint. He is, however, entitled to 

appear at the hearing and submit any argu- 

!hat tlTrl, 10 ‘"r T the p,ail,t - for ‘"stance 

or Ihil »t P 1 t d,S ^° SeS n ° C3USC of action, 
or that the claim is time-barred. If at the 

hearing the defendant and his pleader are 

F r r " cn ,7 arC n ,°‘ I >rcvc ntcd in any way 
from aadressmg the Court, and a decree is 

K S&Srfc* n ?;~ - 

ex^arte^ ^^^ur" passed 

48 I C 7 -?e S u T a T ble ,, U r nder °- 9, R. 13 

634=1929 A ?7o* V’V ^ ee a ^ so 51 A. 

promise^ rt n A decree basc(1 on a com- 

d e e nn, bc ,reatcd as a " ^ P**rte 
decree and consequently O. 9 R 13 does 

not apply. 27 I.C. 227=19 C.W.N 118' 

parte decree cannot be re-opened excent 

i U n P0 Dar g ric 0 .T d fraud . which must be alleged 
p d ar form - 58 I.C. 317 K 

S ±™ E DECREE n IN Small Cause Suit- 
getting ASIDE— Procedure.— The Code 

to IZ 1 c , I)r ! ccdl ! l re A of Sma11 Ca,lse Courts 

such T Cnt \* and °* 9 > R - 13 applies to 

S/csSvi lS * When a Smal1 Cause Court 
sets aside an ex parte decree it is reallv 

Smi C ll °C 9 ’ R r 13 ' S - 17 of the Provincial 

nrnri,i, CaUSe , Cou r ts Act itself makes the 
procedure, under the Code applicable. The 

mncial Small Cause Courts Act is suo* 

plcmental to the Code. The proviso to S. 17 
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NOTES. 

of the former Act does not add to the sec- 
tion but only cuts down the very wide dis- 
cretion which Courts have under O. 9, R. 13, 
in imposing terms on the petitioner. 58 M. 
<387=1935 M. 380=68 M.L.J. 466 (F.B.). 

Conditions for setting aside. — Condi- 
tional order, when proper. Where there 
has been no default on the part of the party 
asking for rc-hcaring, c.rj., where he has not 
been duly served, it is inequitable for the 
Court to impose conditions. 57 I.C. 300= 
5 Pat.L.J. 420. Sec. also 1938 A. M.L.J. 43. 
•A Court should not as a condition precedent 
to setting aside an cx forte decree require 
the deposit of a large sum of money. 74 
I.C. 86=1924 O. 229. An order setting 
aside an c.r parte decree under O. 9, R. 13 
is not ultra vires if it docs not impose any 
conditions as to costs. 32 T.C. 984. Where 
an ex parte decree is set aside on condition 
of defendant’s furnishing security the Court 
must adjourn the case in order to take secu- 
rity and must pass final orders only after 
the party has tendered or failed to furnish 
security. 43 I.C. 1=6 L.W. 767. Where 
an c.r parte decree is set aside, the defen- 
dant is entitled to he restored to his original 
position under S. 144. 72 I.C. 912=2 P. 

277. 

Who can apply. — The words " against a 
defendant” do not necessarily imply that 
the only defendant against whom relief has 
been in terms granted by the decree can 
apply for an order to set it aside. They 
arc comprehensive enough to include a case 
in which the decree adversely affects the 
rights of a contesting defendant. Where 
therefore in a suit the real question is 
whether the plaintiff or the contesting de- 
fendants arc really entitled to the claim in 
suit, and an ex parte decree is passed the 
contesting defendants arc competent to apply 
under O. 9, R. 13. 1934 A. 163=56 A. 578. 

Heirs of a defendant against whom an c.r 
Parte decree is passed before his death have 
a right to apply to set aside the c.r parte 
decree. (27 A. 274, Doubted): 1933 A. 80. 
It is competent to executor of a defendant 
since deceased, to apply to set aside an ex 
parte, decree against him. 38 M. 442. A 
Court has no jurisdiction to set aside an 
order setting aside an ex parte decree at the 
instance of a person not a party to the suit. 
61 I.C. 534. A Court has no jurisdiction 
to set aside an ex parte decree at the 
instance of a person not affected by the 
decision, who has been expressly exempted 
from the decree. 61 I.C. 484. Application 
by Official Receiver — Dismissal — Separate 
suit by creditors to declare decree is not 
binding — Maintainability. See 1936 M.W.N. 
79=1936 M. 161=70 M.L.J. 90. 

Procedure. — Under O. 9, R. 13, it is neces- 
sary that the Court should find that the 
defendants were prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing. 155 I.C. 249 (1) = 
1935 A.L.J. 377=1935 A. 565. O. 9, R. 13, 
merely requires an applicant seeking to set 


aside on r.r parte, decree to satisfy the Court 
that summons was not duly served on him 
or that he was prevented by any sufficient 
cause from appearing. It does not require 
the Court to record a finding to that effect 
and it is not obligatory on the Court to 
record an express finding that the applicant 
was prevented by sufficient cause from 
appearing, before setting aside the cx parte 
decree. Merely because a Court does not 
set forth the reasons for passing an order 
setting aside the cx parte, decree, the order 
cannot he said to be one passed without 
jurisdiction, and the absence of such a finding 
is no ground for interference in revision. 
52 L.W. 809= (1940 ) 2 M.L.J. 977. A 
Court has no power, pending trial of an 
application under O. 9, R. 13, to order the 
applicant to deposit the costs of the suit or 
furnish security for the decree amount or 
to dismiss the application for failure to 
furnish the security ordered. 51 L.W. 
574= A. I. R. 1940 Mad. 585= (1940) 1 M. 
L.J. 710. Where an application for resto- 
ration is made under O. 9, R. 13 an opportu- 
nity should he given to the other side to 
contest it. before it is sanctioned. 1941 R. 
D. 418. .Sec. also 1937 R. D. 521. Where 
a party seeks to set aside an order under 
O. 17, R. 2, the proper course is to apply 
under O. 9, R. 13 and not under O. 47, 
R. 1. 37 C.W.N. 1045. .9ce also 1935 
A.L.J. 209=1935 A. 90; 18 R.D. 421=15 
L.R. 519 (Rev.); 1940 A.L.J. 200; 1940 
A.L.J. 269=1940 All. 305=1. L.R. (1940) 
All. 192; 40 L.W. 665=1934 M. 699 (Appli- 
cation under C.P. Code, O. 21, R. 58 dis- 
missed for default.) Under O. 9, R. 13. 
it is clearly illegal for the Court to proceed 
with the suit on the same day on which it 
restored the suit to file. 41 L.W. 117= 
1935 M. 196. Where a Court decides to set 
aside an r.r parte decree under O. 9, R. 13, 
although it is not obligatory on the Court 
to state reasons, it is most desirable that it 
should state why it thinks the c.r parte decree 
should be set aside. 163 I.C. 732=1936 M. 
524. Where on the day fixed, the defendant 
appeared and asked for time to enable him 
to file the written statement, but the Court 
refused it and passed an c.r parte decree, 
the defendant is entitled only to appeal 
against the ex parte decree, and not to ap- 
ply under O. 9, R. 13 to set it aside. The 
reason is, that in view of the Expl. (Allaha- 
bad) to R. 2 of O. 17, the defendant could 
not be said to have not appeared, or failed 
to appear. I. L.R. (1940) All. 192=1940 
A.L.J. 269= A . I . R . 1940 All. 305. Where 
a case is adjourned after the framing of 
issues on which date parties were to produce 
their evidence, and on that date the plain- 
tiff appears but the defendant fails to appear, 
and the Court passes a decree on a considera- 
tion of the evidence, the case is governed 
by O. 17, R. 2 and hence it could be : res- 
tored under O. 9, R. 13. 1940 A.W.K. 

(B.R. ) 95. Where a decree passed against 
several defendants, is cx parte as .ag^nst 
one, and an appeal is preferred against the 
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decree by the other defendants without im- 
pleading the ex parte defendant, which was 
dismissed, and thereafter the ex parte de- 
fendant applied to the Court which passed 
the decree to set it aside, held, that there was 
no legal bar to the Court’s setting aside the 
ex parte decree. 1038 O. 11=171 T. C. 
617=1937 O.W.N. 1141. Application under 
O. 9, R. 13— Also appeal against ex parte 
decree — Appeal dismissed — Effect on c.r parte 
decree. Held, that the c.r parte decree ceas- 
ed to exist as soon as the appeal was dis- 
missed and hence the lower Court was right 
in holding that it had no jurisdiction to 
deal with the application to set aside the c.r 
Parte decree. 1937 Nag. 381. See also 41 
C.W.N. 1278=1937 Cal. 548; 1937 O.W. 
N. 1141 = 1938 0. 11. 

Omission to name some decree- holders 
as parties — If fatal. — The Code contains no 
provision for naming the persons in whose 
favour an ex parte decree has been passed as 
parties in the application to set aside the 
c.r parte decree. All that is necessary is an 
indication should he given in the application 
of the particulars of the suit in which the 
c.r parte decree has been passed. The fact 
that the application omits to mention the 
names of some of the decree-holders or 
that notice of the application is served on 
them beyond the period of limitation pre- 
scribed for the application will not make the 
application defective or invalid. 62 C. 1057 
=39 r.W.N. 863=1935 C. 506. See also 
1937 P. 49=18 P.L.T. 278. 

Burden ok proof. — Where a person applies 
to have an ex parte decree set aside, the 
onus is on such person to show affirmatively 
that the summons was not duly served or 
that he was prevented by sufficient cause 
from appearing when the suit was called on 
for hearing. 145 I.C. 370=1933 B. 156. 
Under O. 9, R. 13 it is for petitioners ap- 
plying to have an ex parte dec r ee set aside 
to satisfy the Court that the service was not 
duly effected. 1933 L. 288. 

Jurisdiction. — See 67 C.L.J. 519— 1 Q 3 R 
Cal. 797. Where the appellate Court has 
adjudicated regarding the rights and liabili- 
ties of the person against who.n an c.r parte 
decree has been passed, the c.r parte decree 
against such person cannot be set aside by 
the trial Court, but where there has been 
no adjudication regarding the rights and 
liabilities of such person in the appellate 
Court, the trial Court is entitled to enter- 
tain an application for the setting aside of 
the c.r parte decree against him. The fact 
that a person has been impleaded as a pro 
forma respondent in the appeal docs not 
in any way affect the jurisdiction of the trial 
Court so far as the setting aside of the ex 
parte decree against such person is concern- 
ed. 35 P.L.R. 675=1934 L. 1016. Ap- 
plication under O. 9, R. 13 — Right of Ne- 
cessary parties not impleaded in suit Ap- 

plication by them after cx parte decree for 
addition as parties and for setting aside 
decree if competent. See 18 Pat.L.T. 278 


=A.I.R. 1937 Pat. 49. 

Review. — Application to set aside an ex 
Parte decree cannot be altered to one for 
review by merely changing the description 
to avoid limitation. 57 I.C. 15. 

Limitation— Under O. 9, R. 13 as amend- 
ed by the Madras High Court, though time 
can be extended still it should be extended 
on justifiable grounds. 42 M.L.J. 12=1922 
M. 33. Except where there arc special 
rules made by the High Court extending the 
provisions of S. 5 of the Limitation Act to 
applications for setting aside ex parte decree 
the Courts do not have the power to have 
recourse to the provisions of S. 5, or en- 
large the period prescribed by Art. 164 
by resorting to section 151 of the Code. 
The Nagpur Judicial Commissioner's Court 
has not framed any rules under S. 122 ex- 
tending the application of S. 5 of the Limi- 
tation Act to applications for setting aside 
c.r parte decrees and so that Court has no 
such power. 144 I.C. 394=1934 N. 43. 
5Vc also 1939 A.W.R. (B.R.) 121. Jus- 
tice, equity and good conscience cannot be 
invoked to overrule the law of limitation. 


Where on an application for setting aside 
an c.r parte decree under O. 9, R. 13 on 
the ground that the applicant had not been 
properly served with summons, the opposite 
party contends that the application is barred 
by limitation, and the Court without touch- 
ing on the question of limitation, passes an 
order setting aside the c.r parte decree on 
the ground that it considers it justifiable in 
the interest of justice, equity and good con- 
science that the applicant should be given 
a chance to contest the suit, the order can- 
not be sustained. (1935 R. 466, Rel. on.) 
164 I.C. 286=1936 R. 305. See also 1939 
R.D 215=1939 A.W.R. (B.R.) 121; 1939 
A.W.R. (B.R.) 225=1939 R.D. 525. An 
c.r parte decree was passed on 5th April 
1939. The defendant applied by way of 
motion to have the decree set aside and pre- 
sented the application in the Court on 5th 
May 1939. The application was endorsed 
by the Assistant Registrar of the Court 
having been made on 5th May, 1939. i . e ., the 
date of presentation, but notice of motion was 
served on 9th May, 1939. Held , that the 
application was made within 30 days of the 
and was therefore in time. A.I.R. 
1940 Cal. 373. 

Grounds for setting aside — Illustrative 
Cases. Where a summons is personally 
delivered to the defendant but the defend- 
ant refuses to sign the acknowledgment and 
no substituted service is effected, though 
there is irregularity in the Service of the 
summons the ex parte decree passed cannot 
^V'tjjside on that ground. 1933 A.L.J. 
165_1933 A. 165. There is no due sendee 
of summons under O. 9, R. 13, where sub- 
stituted service lias been ordered by the 
Court and effected on a misrepresentation of 
farts 15 2 I.C. 830=60 C.L.I. 106=38 
C.W.N. 1066—1934 C. 745. Defendant’s 
want of knowledge of the date of hearing/' 
rto specific date having been fixed is suffi- 
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cicnt cause to set aside ex parte decree. 
144 154=1933 A. 27 6. See also 1-47 

I. C. 759. Notice of date of hearing direct- 
ed to be but not served on defendant per- 
sonally. See 144 I.C. 1021=34 P.L.R. 911 
= 1933 L. 114. Suit transferred to another 
Court after service of summons on defend- 
ant— Ex parte. decree— Absence of notice of 
licarinp in transferee Court— If pround for 
setting aside r.r parte decree. 1936 P. 400. 
Death of defendant’s mother preventing ap- 
pearance is sufficient cause. See 1933 /\.L. 

J. 1289=1933 A. 601. Defendant’s illness. 
147 I.C. 1186=1934 A. 163. Break-down of 
lorry on the way. 1938 Pcsh. 39. Due to 
hot weather, the Court sat from 6 a m. to 
noon. But on the day in question, the par- 
ties waited till noon, the Judge did not turn 
up and the parties left. The Judge turned 
up at 2 p m. Party and pleader were absent 
but the Court passed an ex parte decree. 
Held, that there was sufficient cause for 
setting aside the r.r parte decree. 1933 A. 

L.J. 1298=1933 A. 652. Counsel waiting 
in bar room — Instructions to clerk to call 
him when case was called— Clerk remain- 
ing absent when case was called is sufficient 
cause to set aside r.r parte decree.. 1938 
Nap. 370. As to non-service of summons 
on defendant owing to plaintiff giving a wrong 
address, see 60 C. 98=143 I.C. 710=1933 
C. 274. See also 153 T.C. 80=37 P.L.R. 
121 = 1935 L. 129. (Substituted service, 
order for. obtained by fraud practised on 
Court.) The defendant was present in per- 
son in Court premises on the day of hear- 
ing. The suit was twice called and on both 
occasions, defendant asked for an adjourn- 
ment as his Counsel was not available. On 
the second occasion the Counsel sent his clerk 
to ask the Court for consideration. Held. 
that the fault, if any. lay with the Counsel 
and not the defendant, and that there was 
sufficient ground for showing latitude to the 
respondent and for setting aside the cr 
Parte decree. 11 R.D. 583= 1 5 L.R. 687 
(Kcv.). A 'lefervlant had no knowledge 
about the date fixed for hearing of the suit 
and was not informed about the progress of 
the suit by bis attorney owing to the attor- 
neys grave illness and subsequent death. 
The suit was decreed ex parte against Inm. 
Held, that the defendant, had shown suffi- 
cient cause for not appearing on the date 

Vm S ^ t was tnkcn ,»iP for hearing. A.I.R. 
*9-10 Cal. 373. Where an application under 
O. 9, R. 13 is allowed and on defendant’s 
failure to file a written statement within the 
time fixed by the Court the suit is again 
decreed ex parte, the defendant’s failure to 
receive information as to the result of his 
prior application from his attorney is not a 
sufficient cause within the meaning of O. 9, 
R. 13 for setting aside the ex parte decree 
when the failure is due to the defendant’s 
own deliberate action in not seeing that in- 
formations were sent to him. The defend- 
ants position however would be stronger if 
he could show either that the intimation had 


not been sent by his attorney or had been 
wrongly addressed and therefore not deli- 
vered. A. T.R. 1941 Cal 254. If the 
minor defendants were not represented there 
is sufficient cause for their non-appearance 
and the Court could set aside the ex Parte 
decree. 21 A.L..T. 185=1923 A. 213. See 
contra 66 I.C. 460 (N.) ; 49 A. 123 (F.B.). 

also 4 O.W.N. 356=1927 O. 173. The 
mere absence of a guardian ad litem of a 
minor defendant is not by itself a sufficient 
cause for allowing an application under R. 
13, when there is nothing to show that the 
guardian has betrayed the interests of the 
minor 44 L. W. 702=1936 M. 961 = (1937) 

L M .-, L • • 36 * < ' cr also !66 I.C. 635=1937 
, The default of a guardian ad litem 
who wrongfully allows a claim against a 
minor defendant to be decreed c.r parte con- 
stitutes sufficient cause for non-appearance 
within the meaning of R. 13. But where 
the minor defendant has no case to put for- 
ward and the guardian, realising that and 
exercising his judgment honestly and deli- 
berately and in the interests of the minor, 
decides that no good purpose can be served 
by putting an appearance, there is no suffi- 
cient cause under the rule, so as to entitle 
the minor to apply to have the decree set 
aside. _ 58 M. 1045=41 L.W. 654=1935 

M. 435=68 M. L. 1. 693. Ex parte decree 
against minor defendants — Sufficient cause 
for setting aside— Not only gross negligence 
of guardian ad litem, but also prejudice to 
minor’s interest. 32 L.W. 662=59 M.L. 

J. 918. Court is bound to decide whether 
summons was not duly served. 1926 M. 
558=94 I.C. 420 (1)=23 L.W. 319; 57 M. 
1069=37 L.W. 653=1934 \L 428=66 M.L. 

J. 683. Where a suit by a minor represent- 
ed by a guardian is dismissed for default 
and a petition is put in to restore the suit to 
file, the suit has to be restored to file whe- 
ther or not the guardian hail sufficient 
reasons for his non-appcarancc. 44 L.W. 
117=1935 M. 196. The tnal Court cannot 
set aside an r.r parte decree on grounds 
other than those mcntioncJ in O. 9, R. 13. 

24 L.W. 439=97 I.C. 936 v l). -S>r also 
1931 A.L.J. 377=1931 A. 294 (F. B.). 

Ex parte order cannot b» set aside when no 
reason is given for non-appearance. 34 C. 
W.N. 419=1930 C. 488; 19 ju K. 152 (?)• 

A Court can restore a suit only when it is 
satisfied that defendant was prevented by 
sufficient cause from appearing. 64 I. C. 
965=1 Pat.L.T. 69. On an application to 
set aside an ex parte decree, the Court should 
give its finding on the question whether ‘lie 
defendant was prevented Dy any sufficient 
cause from appearance. In iiie absence of 
such a finding, the Court has no jurisdic* on 
to set aside the ex parte decree. 1931 M. W. 

N. 239. Service on the son of pardanashrn 
lady living in the same house is proper. 94 
I.C. 228=1926 C. 845. Application for time 
to compromise by both parlies Rejection 
and ex parte decree — Application to set as oe 
— Defendants not ready owing to illness ot 
one gf them in charge of ta^c — Dismissal 
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not proper — Ex parte decree — to be set 
aside. 167 I.C. 496=17 Pot.L.T. 79.5=1937 
P. 85. 

Appeal. — Erroneous order accepting appli- 
cation to set aside ex parte decree — Appeal- 
ability. 29 Bom.L.R. 925. See also 149 
l.C. 777=1934 R. 202; I.L.R. (1940) Nag. 
4%. An order setting aside an ex parte 
decree is not appealable. 1931 A.L.J. 377 
= 1931 A. 294 (F.B.). Where an appli- 
cation is made for re-opening a case decid- 
ed ex parte, that application must either be 
allowed or disallowed. If it is allowed no 
appeal will lie. If it is disallowed an ap- 
peal will lie. When a conditional order, 
that the application to set aside an ex parte 
decree will be allowed if the defendant de- 
posits the full decretal amount within 15 
<lays, but if he fails it would be dismissed, 
is made and the condition is complied with, 
then the application is allowed and no appeal 
will lie. If the condition is not complied 
with, then it is open to the party concerned 
to ask for a final order dismissing the ap- 
plication, and then an appeal will lie. 1933 
R. 63=144 I.C. 186. An appeal lies against 
* an order dismissing for default an applica- 
tion to set aside ex parte decree. 36 I.C. 
798. There is no warrant for limiting the 
right of appeal to the case where an appli- 
cation under O. 9, R. 13 is dismissed on 
the merits. 8 P. 533=117 I.C. 317=1929 
P. 529 (2). Where an application to set 
aside an ex parte decree is dismissed for 
failure to pay process fee this is in substance 
a dismissal for default and an appeal lies 
from the order. 69 I.C. 713. See also 
51 B. 67=28 Bom.L.R. 1245; 1926 A. 142 
(2)«=48 A. 199; 1926 O. 118=90 I.C. 745. 
No appeal lies against an order refusing to 
set aside an ex parte decree made in a refer- 
ence under the Land Acquisition Act. 94 
I.C. 330=1926 C. 816. See also 36 C.W. 
N. 352. (39 C. 393 and 54 C. 312, Foil.) 

Ex parte order set aside on condition of de- 
posit of costs— No cost deposited— Suit de- 
cided— Order under O. 17, R. 3 and not 
under O. 9, R. 6 — No appeal lay. 1930 O. 
351. An order under the rule setting aside 
an ex parte decree against some of the de- 
fendants can be attacked in appeal. 9 P 
102=1930 P. 266. 

Conditional Order setting aside ex parte 
decree— An order was passed directing that 
the ex parte, decree should be set aside on 
certain terms, vie., that the defendant would 
pay into Court within ten. days a certain 
sum plus certain costs. Before the ten days 
had completely elapsed, an appeal was filed 
against the order. Held, that the order 
was not a judgment within cl. (13), Letters 
Patent, and that no appeal lay from it. 
(2 R. 469, Rel. on; 6 R. 703 and 35 M. 1 
Ref.) 151 I.C. 402=1934 R. 192. See 
also 26 I.C. 895=12 A.L.J. 1270; 1932 A. 
595. 

Costs. — Where there is no service and an 
improper ex parte order is passed, an appli- 
cant seeking to set it aside should not be 


required to pay costs. 1938 A.M.L.J. 43. 
In proceedings to set aside an ex parte de- 
cree, it was found that neither the plaintiff 
nor the defendant was to blame. The ex 
parte decree was passed on account of the 
negligence of the clerk of the defendant’s 
counsel who also was not to blame. Held, 
that the defendant who had employed the 
offending agency, i.e., the clerk, should pay 
the costs. A.I.R. 1938 Nag. 370. Where 
an application for restoration of a suit 
after setting aside an ex parte decree, is made 
on the next day the Court ought not to make 
the payment of punitive costs by way of 
damages to the other party, as a condition 
precedent to the restoration of the suit. The 
Court should first satisfy itself, that under 
O. 9, R. 13, there was a priuia facie case and 
then fix a reasonable payment as costs. 1938 
R.D. 939=1939 A.W.R. (B.R.) 84 (2). 

Revision. — The High Court is entitled to 
interfere in revision where the order setting 
aside an ex parte, decree has been passed in 
defiance of the provisions of this rule. 1931 
A.L.J. 377=1931 A. 294 (F.IL). See also 
1934 A.L.J. 552=148 I.C. 893=1934 A. 
134. It is true that whether there was suffi- 


cient cause for non-appearance is a question 
of fact and the High Court cannot interfere 
in such matter in revision in the absence of 
perversity or something of the like nature. 
But where the Judge has concentrated his 
attention on the negligence of counsel instead 
of on the conduct of the partv, interference 
is called for. A.I.R. 1938 Nag. 370. The 
question whether a party was prevented by 
“sufficient cause” within the meaning of 
O. 9, R. 13, from appearing when the suit 
was called on for hearing is essentially one 
of fact ; and the High Court cannot inter- 
fere in its rcvisional jurisdiction in a case 
where the Courts below have come to the 
conclusion that the party was himself to 
blame for not appearing before the Court. 
1937 A.L.J. 831=A. I. R. 1937 All. 691. 
MockeLf, /. — The position of the Judge 
sitting in appeal against the decree passed 
ex parte to canvass the correctness of refusal 
to adjourn is very similar to that of fudge 
sitting in revision considering an application 
UHdcrO. 9 R. 13. A.I.R. 1937 Mad. 922 
— (1937) 2 M.L.J. 666. 

Powers ok Appellate Court.— An appel- 
late Court can set aside an ex parte order 
passed by the original Court against some 
of the defendants when an appeal by the 
other defendants is pending before it. (30 
M- 5 35; 32 M. 416, Foil.) 29 I.C. 458=2 

xY W '™ 529 'a See also 42 M.L.J. 12=1922 
M. 33. After an appeal has been filed 
against a decree of the lower Court, the 
power to set aside the original decree be- 
comes vested in the appellate Court. 30 M. 
535. When a decree of the lower Court is 
superseded by a decree of a superior Court, 
the former cannot alter or amend it, on the 
application of defendants against whom the 
ex parte decree was passed. 37 A. 208=13 
A.L.J 283; but see 53 M.L.J. 110; 1932 
A.L.J,. 257=1932 A.- 340. Where a defen--' 
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dant against whom an ex parte decree is 
passed is not joined as a party to the appeal 
preferred by other parties to the suit and 
the Appellate Court does not adjudicate upon 
his case the r.r parte decree against him 
does not merge in the decree of the Court of 
Appeal so as to preclude him from applying 
under O. 9. R. 13 to the Court which passed 
the ex Parte decree to set aside the decree 
36 C.W.N. 747-1032 C. 773. See also 
1940 O. 81 = 1939 O.W.N. 950; 15 Luck. 
150=1940 Oudh 81. Appellate Court cannot 
go beyond R. 13. 48 A. 165=1925 A. 610. 
Powers of appellate Court. See 1925 P. 534 
— 7 P.L.T. 381. Power of appellate Court 
to go into sufficiency of orde r for substituted 
service. 52 M.L.T. 477. In an appeal 
from an ex parte decree the only question 
with which an appellate Court is concerned 
is ordinarily whether the evidence in the 
record is sufficient to support the decree. 
Tn such an appeal it is however open to the 
Court to go into the question of an improper 
refusal by the Court of an application for 
time. 10 P.L.T. 589=1929 P. 609. Appli- 
cation to set aside ex parte decree— Dis- 
missal of — Non-preferring of appeal— Final 
appeal against decree — Raising the same 
points— Validity. See 100 T.C. 553 (1). 

Evidence. — Where a summons lias not 
been personally served, but served on the 
gumasta, the plaintiff has to prove that such 
service was valid since it was not so priwa 
facie. 1913 M.W.N. 1028=21 I.C. 922. 
Burden of proof of sufficiency of service — 
Defective report of the process-server. 23 

N. L.R. 166. Tt is for the petitioners apply- 
ing to have an c.r parte decree set aside to 
satisfy the Court that the service was not 
duly effected. 1933 L. 288. In the case of 
a substituted service of summons the Court 
is not hound by the return of the process- 
server alone, but can declare the service good 
from other circumstances of the case. 23 
T.C. 14=26 M.L.J. 368. Under this rule 
the question to be considered is whctficr the 
defendant honestly intended to lie present at 
the hearing of the suit and did his best to 
do so. 43 M.L. 1 . 632=46 M . 60. Se.e also 
5 R. 80=102 I.C. 379=1927 R. ISO. 

Other Remedies. — Difference in proce- 
dure in an application under the section and 
appeal pointed out. 32 C.W.N. 101. The 
person against whom an ex parte, decree is 
passed can apply to have it set aside under 

O. 9. R. 13. or he can appeal from the 
decree; but he cannot start a fresh proceed- 
ing to set aside the decree. 57 I.C. 551 = 
22 Bom.L.R. 798; 56 C. 21=1929 C. 322. 
To impeach an ex parte decree on grounds 
other than fraud, the proper remedy is by 
an application under O. 9. R. 13 or an appli- 
cation for review or an appeal to a superior 
Court. A separate suit to set aside the 
decree will not lie. 1 L. 344. A plaintiff 
whose application to set aside an ex parte 
decree has proved infructuous, can maintain 
a suit to set aside the decree on the ground 
of fraud or any other valid reason. .(28 C 


£5:29C. 395. Rel. on.) 15 C.L.T. 446= 
17 C.W.N. 219; 55 T.C. 412; 10 P. 516=. 
1931 P. 204 (F.B.); 35 C.W.N. 303=1931 
C. 649. See also 60 C. 98=1933 C. 274. 
A subsequent suit to set aside the decree 
apart from fraud is not maintainable. '3 
L.W. 522=36 T.C. 128. A separate suit 
to set a*udc an ex parte decree on ground 
of fraud will lie. even when an application 
for setting an r.r parte decree has been dis- 
missed. 144 T.C. 1013=1933 R. 123. Suit 
to set aside r.r parte decree on the ground 
of faKr claim and nerjured evidence is not 

maintainable. 97 T.C. 879=31 C.W.N. 
258=1927 C. 84. 

Proviso. — An application under O. 9, 
R. 13 if granted will re-open the suit only 
as against the successful applicant and not 
against other defendants. 9 T.C. 835=8 A. 
L.L 364. Fx parte decree against one 
defendant — Suit dismissed bv consent against 
another — Court cannot restore suit against 
that other while setting aside the r.r parte 
decree. 104 T.C. 216=19 27 S. 245. Where 
there is an r.r parte decree against one of 
several defendants mortgagors, and an 
application is made to set it aside, the better 
course would be to set it aside against all 
defendants and direct the suit to he tried. 
33 A. 264=38 I. A. 37=21 M.L.T. 1140 
f P.C. > . See also 33 C.W.N. 679. 1938 

A. M.L. I. 59; 1938 Lah. 823. Where a 
suit against one of the defendants is dis- 
missed after contest hut an r.r parte decree 
is given against the others, one of whom 
applies to have the r.r parte decree set aside, 
the Court has power under proviso to R. 13 
of O. 9 to set aside the whole decree, if the 
decree is one and indivisible. 151 I.C. 963 
= 1934 A. 1051. A Judge cannot set aside 
an r.r parte decree against the juclgnient- 
debtor without also setting it aside as against 
the surety. 40 T.C. 400. An indivisible 
order is to he set aside in Into. 32 L.W. 
662=59 M.L.T. 918. A mortgage debt 
being indivisible, a mortgage decree passed 
r.r parte cannot be set aside in part, because 
complications will arise at the time of exe- 
cution and anomalous results mav follow. 

166 I.C. 635=18 Pat.L.T. 72=1937 P. 17. 

The fact that the decree is the result of a 
compromise is no bar to the application of 
the proviso. 101 T.C. 98=1927 M. 550. 
Where the decree is indivisible in its nature, 
for example, for the possession of a house 
the whole decree must he set aside, subject 
to the payment of the money due by the 
person bound by the decree. (Ihid.) 
Reasons for acting-under the proviso to be 
given. 1927 M. 507=52 M.L.J. 477. Ex 
Parte decree against several defendants 
whether can ho set aside at the instance ot 
some of them alone. See 92 T.C. 776= 
1926 M. 256. An ex parte decree having 
been passed against a Hindu and his son on 
the basis of a trust deed executed by them, 
both of them applied to have the decree sc 
aside under O. 9, R. 13- The Court m 
appeal set the decree aside as against tne 
son, but not against the father. Held, 
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No decree to be set aside 14. No decree shall be set aside on any such 

without n oticc to opposite application as aforesaid unless notice thereof has been 
party * served on the opposite party. • 

LOC. AMS. — [Calcutta .1 O. 9, R. 14. Cancel the word “thereof” in R. 14, O. 9, and sub- 
stitute therefor the following words : — 

“ together with the copy thereof (or concise statement as the case may be).” 

[Bombay.] Add the following as R. 15. 

15. In the application of this order to appeals, so far as may be the word “ plaintiff” shall 
be held to include an appellant, the word “ defendant ” a respondent, and the word “ suit ” an 
appeal. 

[Madras.] Add the following as R. 15. 

15. (1) Rr. 6, 13 and 14 shall apply mutalis mutandis to those proceedings in execution falling 

within S. 47 of the Code in which notice to the opposite party is required under the provisions of 
the Code. 

(2) Subject to the provisions of sub-R. (2) of R. 13, an application under this rule shall 
be made within thirty days of the date of this order, or, where the notice was not duly served, of 
the date when the applicant has knowledge of the order.” (G — 3 — 1933.) 


NOTES. 

revision, that the decree was indivisible, and 
that the order refusing to set aside the decree 
as against the father being erroneous and in 
contravention of the proviso to R. 14, must 
be interfered with in revision. 155 I.C. 837. 

O. 9, R. 13, proviso (Peshawar). — There 
is no legal justification for proceeding ex 
parte against the defendant on the ground 
that the summons was sent to him by post 
irrespective of the fact whether he received 
it or not. And O. 9, R. 13, as amended by 
the Judicial Commissioner’s Court, Pesha- 
war, does not apply to an ex parte decree 
so passed. For, that rule applies only when 
there is irregularity in the service of sum- 
mons. In this case there is no service of 
summons. 165 I.C. 947=1936 Pesli. 199. 
The proviso to R. 13 of O. 9, shows suffi- 
ciently that in cases where a decree is passed 
against the karta and members of a joint 
Hindu family, the point for consideration is 
not the identity of the defences of the defen- 
dants, but the nature of the decree passed 
1938 A.M.L.J. 59. ~ 

Miscellaneous.— A pleader duly appear- 
ing in a suit is not obliged to fde a fresh 
vakalat for the purpose of an application to 
set aside the cx parte decree in the suit. 47 
B. 11=24 Bom.L.R. 744. An application 
under O. 9, R. 13 to set aside an order 
passed on a previous application of the same 
nature lies. Thus the proceedings may go 
on ad infinitum, 76 I.C. 583=1923 C. '552. 
Where an appeal against an order under 

0. 9, R. 13 is dismissed for non-prosecution 
second application under the same rule may 
be allowed subject to terms. (Ibid.) 
Where an application to set aside an ex parte 
decree is consigned to the record room on 
account of non-payment of process-fee, it 
is tantamount to dismissal for default 102 

1. C. 754=1927 L. 883 (2). * 

O. 9, R. 13 and O. 17 R. 2.— Where the 
defendants entered an appearance in the suit 
and filed a written statement and on the date 
fixed for final hearing failed to appear but 
their pleader asked for an adjournment 
which was refused and the pleader then 
C CM— 110 


stated that he had no instructions, and the 
Court passed a decree ex parte the defen- 
dants must be held to have actually appeared 
on the date in question, and the Court has 
no jurisdiction to set aside the cx parte 
decree and the remedy open to the defen- 
dants is only an appeal against the decree 
as it stood. 155 I.C. 249 (1) = 1935 A.L.J. 
377=1935 A. 565. Sec also 1940 A.L.J. 
200 . 

O. 9, R. 13 and O. 23, R. 1. — Suit against 
several defendants — One remaining ex parte 
—Plaintiff withdrawing against others and 
getting ex parte decree against one only — 
Subsequent setting aside of ex parte decree 

Right of plaintiff to proceed against others 
-1 roccdure. Permission to file fresh suit 

ca ?,A < L K^ante<, ■ 51 L W. 631=1940 Mad. 765 
1= ( 1940) 1 M.L.J. 811. 

O. 9, R. 14. — R. 14 is imperative and an 
cx parte decree against the defendant can be 
set aside only after notice has been served 
on the phaintiff. 24 M.L.J. 482=19 I.C. 
241. .Sec also Notes under R. 13. 

Ai; p x P T OS ™ I )art >’”. meaning of. See 31 C. 
W.N. 906=103 I.C. 860=1927 C. 692. The 
principle of representation cannot be urged 
a * aga, " st the definite provisions of R. 14, 

» •• 153—1934 P. 396. "Opposite 

p r> -—Mortgage suit — Ex parte decree for 
sale— Application to set aside— Subsequent 
purchaser of part of mortgaged propertv — 
Not entitled to notice. 163 I.C. 226=1936 
A.L.J. ,s44=1936 A. 410. 

O. 9, R. 15. New R. 15 of is not retros- 
pcctive and cannot be made applicable to r.r 
Parte orders passed prior to its coming into 
orce because, the effect of such application 
would be to deprive persons of the rights 
already vested in them by the orders not 
Having been appealed from and thus having 

9 85=42 L.W. 497 
— 1935 M. 585. The executing Court has 
no power to set aside an cx parte order in 
execution passed by it prior to the coming 
into force of O. 9. R. 15 (M.). Its power 
JS limited by the law as it stood before thi 
new rule was enacted. 156 I.C. 141=42 
L.W. 50=1935 M. 714. 

r « * ? 1 * Ci 
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The Civil Court Manual (Imperial Acts): 

ORDER X. 

Examination of Parties by the Court. 

1. At the first hearing of the suit the Court shall ascertain from each party 

Ascertainment whether allc- ° r ^ is pIc r 3< J Cr whcthcr admits or denies such alle- 
gations in pleadings arc admit- S a ^ lons °* * a ct as arc made in the plaint or written 

ted or denied. statement (of any) of the opposite party, and as are 

, . , , , . not expressly or by necessary implication admitted or 

denied by the party against whom they arc made. The Court shall record sucu 
admissions and denials. 

2 . At the first hearing of the suit, or at any subsequent hearing, any party 

Oral examination of party, appearing in person or present in Court, or any person 

or companion of party. able to answer any material questions relating to the 

smt by whom such party or his pleader is accompanied may be examined orally 
by the Court ; and the Court, may, if it thinks fit, put in the course of such exa- 
mination questions suggested by cithcrparty. 

Substance of examination 3- substance of the examination shall be 

to be written. reduced to writing by the Judge, and shall form part 

of the record. 

4* (0 Where the pleader of any party who appears by a pleader or any 

Consequence of refusal or 

inability of pleader to answer. ,n ru, . c 2 > r y u ? es or is unable to answer any material 

. . question relating to the suit which the Court is of 

opinion that the party whom he represents ought to answer, and is likely to be 
able to answer if interrogated in person, the Court may postpone the hearing of 
the suit to a future day and direct that such party shall appear in person on such 

NOTES. 

O. 10, R. 1. — Admission on a question of 
fact made by pleader binds bis client. 9 
W.R. 485. See also 2 M.T.A. 255. 

Erroneous consent of vakil upon a mistaken 
view of the law cannot bind tbe client, lo 
W.R. 246. Pleader cannot relinquish any 
portion of his client’s case without express 
authority. 12 W.R. 279. Admissions 
made by a party under R. 1 arc conclusive 
against him. 49 A. 219=97 I.C. 176=1926 
A. 710. Under R. 1 it is obligatory on the 
Court to examine them only when there is 
no clear express or implied denial of anv 
statement of fact in their pleadings. 92 
I.C. 1006=8 L.L.J. 67. 

Joint statement— Legality.— There is 
nothing in law to support the view that when 
all the defendants confess judgment a joint 
statement of all of them cannot he recorded 
in a civil case. 152 I.C. 622=1954 L. 540. 

O. 10, Rr. 1 and 2. — In a suit against 
the mortgagor and the mortgagee for a 
declaration that the mortgagor had no 
interest in the mortgaged property and that 
the plaintiff was absolutely entitled to the 
same, the Court framed the issues and on 
the same date examined the mortgagees 
counsel and recorded his statement to the 
effect that he did not know how the mort 
gagor acquired title to rhe mortgaged pro- 
perty. Held, that the statement by tli; 
counsel fell under O. 10, R. 1 and not under 
O. 10, R. 2 and that the same could not be 
recorded even under O. 10, R. 1. A.I.K. 

1941 Sirid 41 . 

O. 10, R. 2. — Object of examination is 


not to take evidence, nut to sec what arc 
matters in dispute. 15 T.A. 119. See 5 
Bom.L.R. 687 and 1905 A.W.N. 170; 1926 
A. 411=29 I.C. 1005. .9rr also 1957 Nag. 268. 
The power given by O. 10, R. 2 to examine 
any party present in Court is to be used by 
the Judge only when he finds it necessary to 
obtain from such party information on any 
material questions relating to the suit. It 
ought not to he employed so as to supersede 
the ordinary procedure at a trial as pres 
cribcd in O. 18. 1941 Sind 41. The power 

under this rule is intended to he used by 
the Judge only when lie finds it necessary 
to obtain from such party information on 
any material questions l elating to the suit 
and ought not to he employed so as to 
supersede the ordinary procedure at trial 
prescribed in O. 18. 55 C.W.N. 925=1951 

P.C. 175 (P.C.). A statement mad'- 

under R. 2 by a person who appears with a 
pleader merely to prosecute a case or to Iook 
after it would not necessarily bind the paryy 
on whose behalf he appears. 1926 A. t 411= 
94 I.C. 1005. Statement under R. 2 is not 
evidence against the party who has had no 
opportunity to cross-examine the party 
making it. 1950 L. 947=129 I.C. 30' • 
Court directing defendant to file written 
statement within specified time — Party tak- 
ing to do so — Right of pleader to make ora 

statement. A.I.R. 1957 Nag. 268. 

O. 10, R. 4.— The powers granted b> 
this rule are discretionary, and its mtcntio 
is to enable the Court not only to get obsc ~ 
points cleared up by getting ‘"formation, 
Dut also to get admission to narrow dow 
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( 2 ) If such party fails without lawful excuse to appear in person on the 
day so appointed, the Court may pronounce judgment against him, or make such 
order in relation to tne suit as it thinks fit. 

ORDER XI. 


Discovery and Inspection. 

In any suit the plaintiff or defendant by leave of the Court may deliver 

interrogatories in writing for the examination of the 
opposite parties or any one or more of such parties, 
and such interrogatories when delivered shall have a note at the foot thereof stating 
which of such interrogatories each of such persons is required to answer : Provided 


Discover^’ by interrogatories. 


NOTES. 

the issues. 5 Bom.L.R. 687. Power of 
the Court under R. 4 is not an unlimited 
one. It is only where the oarty’s pleader 
or recognized agent refuses or is unable to 
answer to material questions that Court can 
direct the personal attendance of the party 
himself. In absence of such refusal or in- 
ability if the Court assumes that it has 
power to direct, without assigning any 
reason , the personal attendance of the 
parties, the order is irregular and can be 
rectified under S. 151 and O. 47, R. 1. 
1933 A.L.J. 1318=1933 A. 517. Under the 
provisions of R. 4, Court cannot insist on 
personal attendance of a party who is a 
pardanashin lady. 55 A. 666=1933 A.L.J. 
1384=1933 A. 551. R. 4 is a self-contained 
rule for cases where a party is ordered to 
attend because the Court desires to have his 
evidence. 63 I.C. 961 = 14 L.W. 15. Sec 
also 140 I.C. 716. The rule does not pro- 
vide for cases where party appears and 
refuses to answer. For such cases, sec 
O. 16, R. 20. Parties to suits should not 
be required to attend Court under R. 4 
unless questions material to the case which 
are to be answered have first been put to 
their pleaders and they have been unable or 
have refused to answer them. 48 I.C. 269 
=21 O.C. 252. There are only two cases 
in which personal appearance of plaintiff can 
be required and these fall under O. 5, R. 3 
and O. 10, R. 4. 140 I.C. 716=1932 N. 
135. Court ordering plaintiff to appear on 
the challenge of the defendant— Validity of 
the order. 24 L.W. 757. The question 
required to be answered must be material. 
2 Bom.H.C.R. 340; 21 W.R. 44. Pleader 
merely applying for adjournment is not 
putting an appearance. 99 I.C. 717=1927 
R. 46=4 R. 408. 

O. 10, R. 4 (2). — What is lawful excuse 
will depend upon the circumstances of each 
case. 18 W.R. 63. Before pronouncing 
judgment, Judge should hear what the 
defaulter has to say, and adjudicate on the 
sufficiency of the excuse. 24 W.R. 314 
Several adjournments were given for ap- 
pearance of a party, on the motion of plead- 
er and agent of the parly; and each time 
they were warned that in case the party 
failed to appear, action will be taken under 
R. 4. In spite of all this, neither the party 
appeared nor did the pleader or agent under- 
take to answer all the questions. There- 
upon the Court disposed of the suit under 


R. 4 (2) without putting any question to 
the pleader or the agent. Held, that even 
though it was incumbent on the Judge to 
put such questions before taking action 
under R. 4 (2). still under the circumstances 
the Judge's action was quite proper. 1933 
L. 922. Order dismissing suit for default 
of appearance under R. 4 (2) can be restor- 
ed under O. 9, R. 9, for good cause. 138 
I.C. 613=1932 A.L.J. 776=1932 A. 595. 
An order under R. 4 (2) against one of the 
parties is not appealable under O. 43, R. 1. 
unless that order amounts to a judgment. 39 
A. 450=39 I.C. 151. 

O. 11: Application of the Order.— O. 
11 applies to proceedings in probate. 49 C. 
300=23 C.L.J. 480. Under the Code in- 
terrogatories can be administered in the 
same manner as is done in England for dis- 
covering the facts in issue. 24 I.C. 765= 
41 C. 6. (7 C. 840, Dist.) 

O. 11, R. 1: What interrogatories may 
be delivered. — Question to extract informa- 
tion as to material facts in issue or for the 
purpose of obtaining admissions about them 
may be asked. The mere fact that the 
questions would be admissible in cross-exa- 
mination docs not make them good as interro- 
gatories. 17 I.C. 155=17 C.L.J. 66. In- 
terrogatories must not be exhibited unreason- 
ably or vexatiously or be prolix, unneces- 
sary or scandalous, nor be obviously meant 

in • j \ purpose of fishing information. 
(Ibid.) I lius defendant setting up the 
plea of wagering should not be allowed to 
interrogate his opponent generally as to his 
business transactions, (/bid.) A party is 
not entitled to administer interrogatories for 
obtaining discovery of facts which constitute 
exclusively the evidence of his adversary's 
c f c - 56 C- L -J- 440=19 33 C. 151. 
also 10 I>. 630=1931 ?. 426; 17 C. 849. 

Interrogatories as to amount of damages 
arc relevant, though they may not be allow- 
until the question in action has been 

tr u ,ed : , C. at 706. Interrogatories 

should be disallowed if aimed at discovering 
n ?* l i rc opponent's evidence. 69 I.C. 
4y — 1.923 L. 282 (2). Nor as to matters 

of opinion. 23 C. 117. A party may deli- 
ver interrogatories in order to ascertain the 
nature of the opponent’s case or to support 
jus own case in order to narrow the points 
in issue or to avoid proving facts which are 
admitted. Interrogatories as to contents 
of a document cannot be issued. 151 I.C. 
^^4— 1934 N. 181. Defendants on whom the 
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that no party shall deliver more than one set of interrogatories to the same party 
without an order for that purpose: Provided also that interrogatories which do not 
relaic to any matters in question in the suit shall be deemed irrelevant, notwith- 
standing that they might be admissible on the oral cross-examination of a 
wit ms?. 

2. On an application for leave to deliver interrogatories, the particular 

interrogatories proposed to be delivered shall be sub- 
Particular interrogatories to m ittcd to the Court. In deciding upon such application, 
be submitt . the Court shall take into account any offer, which may 

be made by the party sought to be interrogated to deliver particulars, or to make 
admissions, or to produce documents relating to the matters in question, or any of 
them, and leave shall be given as to such only of the interrogatories submitted as 
the Court shall consider necessary either for disposing fairly of the suit or for saving 
costs. 


3. In adjusting the cost of the suit inquiry shall at the instance of any party 
^ f . be made into the propriety of exhibiting such inter- 

Costs of interrogatories. . . . r . r . * 3 . . r . " . rr 

rogatories, and it it is the opinion 01 the taxing omcer 
or of the Court, either with or without an application for inquiry, that such inter- 
rogatories have been exhibited unreasonably, vexatiously or at improper length, 
the costs occasioned by the said interrogatories and the answers thereto shall be 
paid in any event by the party in fault. 

4. Interrogatories shall be in Form No. 2 in 
Form of interrogatories. Appendix C, with such variations as circumstance? may 

require. 

5. Where any party to a suit is a corporation or a body of persons, whether 

incoiporated or not, empowered by law to sue or be 
orporations. sued, whether in its own name or in the name of any 

officer or other person, any opposite party may apply for an order allowing him 
to deliver interrogatories to any member or officer of such corporation or body, 
and an order may be made accordingly. 

6. Any objection to answering any interrogatory on the ground that it is 


NOTES. 

onus lies cannot escape that onus by laying 
no evidentiary basis for their defence but 
seeking to get admissions from plaintiff by 
interrogatories. To allow the interrogato- 
ries at their instance would be to allow 
them to avoid opening their case and to 
cast the onus on the other party. 142 I.C. 
17 (1 ) = 1933 M. 298. O. 3. R. 1 governs 

0. 11, R. 1, C. P. Code. The former 
order is a general one and has general ap- 
plication. Therefore, unless there is some- 
thing specific to show that its provisions arc 
not intended to apply to some act or appear- 
ance in some particular case, it ought to be 
applied. If a party to a suit is ordered to 
answer interrogatories, he is not bound to 
answer personally in the absence of a special 
direction to that effect, and lie can answer 
through some recognised agent, who knows 
the facts. In other words, an affidavit need 
not be sworn to by the party himself and 
this can be done by a recognised agent. 193 

1. C. 707. 

"Opposite Party". — The party on the 
other side of the record to the applicant is 
an opposite party, and he may be ordered 
to give discovery if he is a necessary party 
to an action, although there may be no issue 
or matter in question at all between him and 
the applicant. Spokes v. Grosveuor and 


Co., (1897) 2 Q.B. 124. But see contra 58 
C. 1091 = 134 I.C. 935. See also 17 B. 384. 
Ex parte defendant docs not come within the 
words "opposite party". 63 I.C. _ 258. 
Plaintiff is not entitled to administer inter- 
rogatories to him ; nor is lie entitled to do so 
with defendants who have the same ,nt U- cs T ts 
as he (the plaintiff) has in the suit. W 1. 
C. 258. Objection to the relevancy of in- 
terrogatories must be adjudicated uponj*) 
the Court. 46 I.C. 660=16 A.L.J. <CL. 

Ex parte order giving leave to interrogate 
can be set aside on application of the oppo- 
site party. 5 C. 707. 

Order dkcmning to rf.-issue interroga- 
tories — Revision. — Under S. 44, Punjab 
Court’s Act. High Court has no jurisdiction 
to entertain an application for revision from 
an interlocutory order declining to i r* ,ss J 1 
interrogatories but as the High Cour . 
powers under S. 107, Government of India 
Act, arc not merely administrative but also 
judicial, it can interfere to prevent injustice 
where the lower Court in an ‘H^ocutory 
order wrongly declines to re-issue inU S 

tories. 39 P.L.R. 250=1937 L 28 

O. 11, R. 6: Not Bona FW Fishing 

questions in order to try whether ^ nQt 
can be discovered in defendant s 
be allowed. 17 C. at 849 of 

630=1931 P. 426. If defendant is 
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. . . scandalous or irrelevant or not exhibited bona fide for 

by^mwer 0115 *° mtcrrogatoncs the purpose of the suit, or that the matters inquired 

info are not sufficiently material at that stage, or on 
any other ground, may be taken in the affidavit in answer. 

7. Any interrogatories may be set aside on the ground that they have been 

exhibited unreasonably or vexatiously, or struck out 

ouUn^oSteri “ ® on the & round that they arc prolix, oppressive, un- 

necessary or scandalous ; and any application for this 
purpose may be made within seven days after service of the interrogatories. 

8. Interrogatories shall be answered by affidavit to be filed within ten days, 

Affidavit in answer, filing. 0 f. Wlthin such other tim e as the Court may 

5 allow. 

9. An affidavit in answer to interrogatories shall be in Form No. 3 in Appen- 

Form of affidavit in answer dlx . C ’ Wlth such variations as circumstances may 

require. 

10. No exceptions shall be taken to any affidavit in answer, but the sufficiency 

No exception to be taken. ? r otherwise, of, any such affidavit objected to as 

insufficient shall be determined by the Court. 

11. Where any person interrogated omits to answer, or answers insufficiently, 

Order to answer or answer the Pf rt V interrogating may apply to the Court for 
further. a n order requiring him to answer, or to answer further, 

.... as t ^ ie case ma Y And an (order may be made 

requiring him to answer or answer further, either by affidavit or by viva voce exa- 
mination, as the Court may direct. 

12. Any party may, without filing any affidavit, apply to the Court for an 

Application for discovery of order directing any other party to any suit to make 
documents. discovery on oath of the documents which are or have 

. . * been in his possession or power, relating to any matter 

in question therein. On the hearing of such application the Court may either 
refuse or adjourn the same, if satisfied that such discovery is not necessary or not 
necessary at that stage of the suit, or make such order, either generally or’limited 
to certain classes of documents, as may, in its discretion, be thought fit' Provided 
that discovery shall not be ordered when and so far as the Court shall be of opinion 
t hat it is not necessary either for disposing fairly of the suit or for saving costs. 

NOTES. 

the jurisdiction, a reasonable time will be 
given. 24W.R. 587. 

O. 11, R. 11. — When Court grants leave 
to interrogate, it does not make an order 
under this rule. 18 C. -120 (F.B.). Order 
directing party to file proper affidavit within 
10 days— Direction that suit should stand 
dismissed in default— Party failing to com- 
ply with Court’s order— Suit whether auto- 
matically dismissed— Legality of such order 
—Right of aggrieved party. 50 C.L.J. 39" 

=78 I. C. 859=1925 C. 166. 

O. 11, R. 12. — The words "opposite party” 
and "any other party” in R. 12 contemplate 
opposite parties within the meaning of O. 11, 

R. 1, « they must he persons between whom 
issues are raised at the stage at which the 
order for discovery is demanded. 58 C 
1091=134 I.C. 935. R. 12 of O. 11 i s con- 
siderably wider than O. 13, R. 1 of the 
Code. The right to obtain discovery of an 
adversary’s documents is a very wide one and 
is not limited merely to those documents 
which may be held to be admissible in evi- 
dence when the suit is ultimately tried. 


I.L.R (1 940) 1 Cal. 5 04= A. I. R. 1940 
cal. 331. Where it is obvious not only to 
the parties concerned but also to the pre- 
siding Judge that the decision of the matter 
would depend to a very large extent upon 
documentary evidence, the case is essentially 
one in which recourse should be taken to 
the provisions of O. 11, and in the absence 
of any application to this effect by either of 
the parties, the Judge should himself record 
C 1C requisite -? r( l crs f° r this purpose under 

0940) 1 Cal. 504=A.I.R. 
1910 Cal. 331. Guardian ad litem if a party 

to th 5 s »>'t. See 22 C. 981. But see R. 
i ^’9 350. Where there are several 

plaintiffs all must joint in making an affida- 
vit. 15 B. 7. A defendant, if may ob- 
S ,n i£ ISCO « ery gainst a co-defendant. 17 

inni Vr But see also 134 I C - 935=58 C. 
iuvi. If one co-defendant is not entitled 

to an order f or discovery against his co- 

defendant, he cannot obtain it indirectly by 

insisting on the performance of such an 

order already obtained by the plaintiff but 

not compfied with. 58 C. 1091=134 I.C. 935 

= 1932 C. 72. Affidavit, effect of. 5 Pat. 


878 


The CrviL Court Manual (Imperial Acts): [O. 11, R. 13 


1 3. The affidavit to be made by a party against whom such order as is mention- 

Affidavit of documents. e VI the last preceding rule has been made, shall 
.. , , , . specify which (if any) of the documents therein men- 

tioned he objects to produce, and it shall be in Form No. 5 in Appendix C with 

14. It shall be lawful for the Court, at any time during the pendency of 

Production of documents. an ^ su *b *° order the production by any party thereto 

, . upon oath, of such of the documents in his possession 

or power, relating to any matter in question in such suit, as the Court shall think 

right ; and the Court may deal with such documents, when produced, in mch 
manner as shall appear j ust. y ’ 

NOTES. 

.L . T . 550=58 T.C. 281. A document direct- 
ed to be produced under Rr. 12 and 14 does 
not if>so facto become evidence in the case. 

Tt must be proved by witnesses and then 
marked as an exhibit. 4 Lab. L. J. 385= 

1021 C. 328. On this section, see also 29 
Bom.L.R . 414=1927 B. 367. 

Practice and Procf.purf. — Discovery of a 
party s title-deeds is not ordered upon what 
may be a mere fishing application without 
the materials necessary to support the claim 
or precision in description of documents 
10 P. 630-1931 P. 426. Sex also 17 C. 
at 849 ; 56 C.L.J. 440. It is true that in a 
suitable case a defendant may object to the 
production of a document on the ground 
that it relates solely to bis title, but if. on the 
other band, that document may have some 
bearing in support of the plaintiff’s title, 
such objection cannot be validly raised. If 
an order for discovery is made under O. 11, 

R. 12 all the documents relating to the case 
should be embodied in the affidavit of docu- 
ments by the person against whom the order 
for discovery is made. Tf however the de- 
fendant considers that be is entitled to pro- 
tection in respect of the production of any 
particular documents which may be entered 
in the affidavit under O. 11, R. 13, he will 

raise such objection at the 
proper stage of the proceedings if and when 
he is » or J' cr ^ < ‘ ,f) produce such documents un- 
fler O. 11, R. 14 or to give inspection of them 
under O. 11, R. 18. I.L.R. (1940) 1 Cal 
504=A.I.R. 19-10 Cal. 331. ' * 

O. 11, Rr. 12 and 13: Affidavit of docu- 

MI-. NTS HY PARTY’S AUFNT — DISCRETION OF 

Uourt. — Although ordinarily affidavit of 
documents must be made by the party him- 
self, yet Court may allow it to be made by 
an agent of the party in a particular case'. 

Under R. 12, the matter has been left to 
the discretion of Court and that discretion 
is obviously to be exercised with special 
p to the facts of each case. 1934 

?’ — Affidavit of document filed 

uncier K. 13 docs not protect the party from 
obligation to give inspection of other 
documents that may be proved to be in his 
possession. 38 C. 428=16 C.W.N. 81. 

bTATE Documents; — Privilege. — Court is 
entitled to prescribe in any particular case 
the manner in which the claim for privilege 
tor State documents shall be made if the 


claim is to he allowed. It may be content 
with unsworn statement of a responsible 
Minister or it may accept a formal affidavit 
from him, or, if necessary call for an affida- 
vit sufficiently full and indicative of the fact 
that bis mind lias been brought to bear on 
the question of the expediency in the public 
interest of giving or refusing the informa- 
t. on asked for. 35 C.W.N. 1121 = 1931 P. 
C. 254=61 M.L.J 943 ( P . C . ) . See also 
' ri i M-L-J- 617 (Income-tax returns). 

O. 11, R. 14: Order when to be passed.— 
tourt has no power to order production of 
documents which do not relate to any matter 
in question. 23 C. 125. Power under this 
rule must be exercised with great caution. 53 
L.W. 543=0941) 1 M.L.J. 617. An 
order for production of documents tinder 
R. 14 must follow an order as to affidavit 
of documents under R. 12. 1923 P. 337= 

76 I.C. 991. No order will be made tinder 
R. 14 against a party unless be has directly 
admitted the document to be jn bis posses- 
sion or power. 5 Pat.L.T. 650=58 T. C. 
281. See also (1941) 1 M.L.J. 617. Under 
R. 14, Court may order production of any 
documents in the possession of any party 
relating to any matter in question in such 
suit, but until it is known what the plea is and 
what the points at issue arc it is impossible 
for the Court to say that plaintiff’s accounts 
are relevant. In a suit on a promissory note 
to which the defendant has as vet not raised 
any defence there is no justification for the 
Court to make order directing plaintiff to 
produce his accounts. 1937 N. 136=1. L.R. 
(1937) Nag. 266. The Court can only 
order the production of documents under 
R. 14 and not the inspection. An order 
for inspection has to he made under R. 18. 

14 I.C. 51. Suit against Secretary of State 
for India in Council represented by Collect 
tor — Petition directing Collector to produce 
paimash registers in his custody is not main- 
tainable. See 48 L.W. 646= (1938) 2 M. 
L.J. 815. Suit by husband for restitution 
of conjugal rights relying upon correspond- 
ence between parties — Production of corres- 
pondence — Duty of plaintiff. See 1937 Sind 
97=169 I.C. 588. As to what documents 
arc privileged and what statements, see 29 
Bom.L.R. 414=102 I.C. 425=1927 B. 367. 
Income-tax return cannot be ordered by 
Court to be produced. (See S. 54, Incomc- 
:t) 53 L.W. 543= (1941) 1 M.L.J. 


tax Act) 
617. 
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15 . Every party to a suit shall be entitled at anytime to give notice to any 
Inspection of documents other party, in whose pleadings or affidavits reference 

r ffia rC< * to pleadings or is made to any document, to produce such document 

affidavits r?r the inspection of the party giving such notice, or 

ot his pleader, and to permit him or them to take copies thereof ; and any party 

not complying with such notice shall not afterwards be at liberty to put any such 

document in evidence on his behalf in such suit unless he shall satisfy the Court 

that such document relates only to his own title, he being a defendant to the suit 

or that he had some other cause or excuse which the Court shall deem sufficient 

for not complying with such notice, in which case the Court may allow the same 

to be put in evidence on such terms as to costs and otherwise as the Court shall 
tin nk ill , 

16 . Notice to any party to produce any documents referred to in his pleading 

Notice to produce. or affidavits shall be in Foim Nol. 7 in Appendix C 

with such variations as circumstances may require. * 

17 . The party to whom such notice is given shall, within ten days from the 

Time for inspection when icce *pt °l such notice, deliver to the party giving the 
notice given. same a notice stating a time within three days from 

the delivery thereof at which the documents, or such of 
them as he does not object to produce, may be inspected at the office of his pleader 
or in the case of bankers’ books or other books of account or books in constant use 

fo r. 'Jfff rposes of an y fade or business, at their usual place of custody, and stating 
which (if any) of the documents he objects to produce, and on what ground. Such 

I™! .' 6 m ° rm No 8 m Appendix G ’ with such variations as circumstances 


may require 


NOTES. 

Effect of non-compliance.— T he non- 

compliance with order under R. 14 for pro- 
duction of account-books docs not warrant 
the striking off the defence of the party who 
is guilty of non-compliance with the order. 
44 A. 565=20 A.L.J. 422. See also 38 L. 
W. 933=1933 M. 870; 46 MhL.J. 350. 
Grounds on which discretion is given to a 
Court for striking off the defence arc given 
inO. 11, R. 21. (Ibid.). 8 

Revision. Order under this rule cannot 
be revised, under S. 115. 9 M. 256. But see 
53 L.W. 543= (1941) 1 M.L.J. 617. 

O. 11, R. 15. — I here is a distinction be- 
tween documents sued upon and documents 
relied upon by plaintiffs and a defendant 
under R. 15 is not entitled as of right to have 
inspection of documents relied upon by plain- 
tiff befre he files written statement. 56 I 
C. 457=24 C.W.N. 302. But see 34 L W 
654=1931 M. 825=61 M.L.J. 704 (contra)'. 
See also 53 A. 442=1931 A.L.J. 94=1931 A. 
221 . See also notes under O. 11, R. 18. R. 15 
refers not merely to documents which the 
plaintiff sues upon but also those which he 
relies upon as evidence in support of his 
claim, The "referred expression to" is equiva- 
lent to ‘entered in the list’ and the list must be 
deemed to be part of the plaint. So right 
of inspection extends to documents entered 
in a list attached to plaint. 1931 M 825— 
61 M.L.J. 704 ( 24 C.W.N. 302. Diss.). It 
is a good cause for non-production of a docu- 
ment within R. 15 that the document is not in 
the possession or power of the person called 
upon to prduce it 5 Pat.L.J. 550=58 I.C. 
281. It is not good case for non-production 


that the account books called for inspection 

are necessary for every day transactions. 156 

i.C. 246=1935 M. 234. 

nV P,,\ - 11 ’ Rr 'r ! 5 18 : PuLE 18 IS NOT PRE- 

n ? ' 7i E 10 R ' 15 ; —It cannot be said that 
unless the party who has given notice of 

further 0 ar,' n °' re P licd > 0 ’ 

R lfl, V Vh l dl 15 opcn to llim under 
K. 18, the party who has omitted to reply or 

fies of R CCt i°5 n %. abso, y cd from the penal- 
in Rig, fhCr ? ' S abso,utc, y nothing 
R 5 if , ggeS V hat il is a Prerequisite 
V V- laysdo ' vn an alternative pro- 

to l,n b> V llC u lf , thc notice is not replied 
to, the party who has asked for inspection 

IT r hc L Party f <° it 193? 

wiw.ii 6 I .' C ' 246 ‘ See also 10 C. 59. 

Whether a party proceeds under O 11, R 15 

or under O. 11. R. 18 ( 2 ) he mist ‘act 

ground V ^ in itse,f ma ^ be a good 

f.Iinrr f f ?i r re - US,ng to g fant time for the 
in^fr? f i e W [ ,ttcn statem cnt until after the 
? ha . S - bcen made - Where the docu- 
ments of which inspection is sought have 

not been referred to in the pleadings or affi- 
dayits of the plaintiff and appear only in the 

d-mt n I Und ; r °' 7 > R ’ 14 (2), the defen- 

0. mt, unless he proceeds under O. 11, R. 18 

> £) > cannot insist that he has a right to 
inspect these documents before he can be call- 
td upon to file his written statement. 175 

1. C. 40= A. I .R. 1938 Nag. 239. 

O. 11, R. 17. — Where a contract is enter- 
ed into at one place and has to be performed 
a another place, and the documents are at 
the place where contract has to be performed, 
tne place of performance is proper place for 
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1 8. (i) Where the party served with notice under rule 15 omits to give such 

Order for inspection. notice of a time for inspection or objects to give inspec- 

r . . , . . ^ tlon > or offers inspection elsewhere than at the office 

ol his pleader, the Court may, on the application of the party desiring it make 

an order for inspection in such place and in such manner as it may think fit : 

Provided that the order shall not be made when and so far as the Court shall be of 

opinion that it is not necessary either for disposing fairly of the suit or for savin? 
costs. 6 

(2) Any application to inspect documents, except such as are referred to 
in the pleadings, particulars or affidavits of the party against whom the application 
is made or disclosed in his affidavit of documents, shall be founded upon an affidavit 
showing of what documents inspection is sought, that the party applying is entitled 
to inspect them, and that they arc in the possession or power of the other party. 
The Court shall not make such order for inspection of such documents when and 
so far as the Coui t shall be of opinion that it is not necessary' cither for disposing 
fairly of the suit or for saving costs. 

19. (1) Where inspection of any business books is applied for, the Court 

Verified copies. m ‘W> n thinks fit, instead of ordering inspection of the 

original books, order a copy of any entries therein 
to be furnished and verified by the affidavit of some person who has examined the 
copy with the original entiies, and such affidavit shall state whether or not there 
are in the original book any and what erasures, intcilineations or alterations; 
Provided that, notwithstanding that such copy was been supplied, the Court may 
order inspection oi the book from which the copy was made. 

(2) Where on an application for an order tor inspection privilege is claimed 
for any document, it shall be lawful for the Court to inspect the document for the 
purpose of deciding as to the validity of the claim of privilege. 

( 3 ) The Court may, on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been ordered 
or made, make an order requiring any other party to state by affidavit whether 
any one or more specified documents, to be specified in the application, is 
or aie, or has or have at any time been, in his possession or power ; and, 
if not then in his possession, when he parted with the same and what has become 
thereof. Such application shall be made on an affidavit stating that in the belief 
of the deponent the party against whom the application is made has, or has at some 


NOTES. 

inspecting the documents. 5 B. 467. See 
also 11 C. 655; 12 C. 265; 15 B. 7. 

O. 11, R. 18. — (N.B. See also under O. 
11, R. 15.) Strict compliance with provi- 
sions of the rule is necessary before order 
for inspection of documents is passed. 67 
I.C. 73=44 A. 565. See also 20 S.L.R. 
309. No order can be made under this rule 
until the questions raised under R. 17 have 
been determined. 14 C. 776. Before Court 
can make an order under this rule, if the 
preliminary steps mentioned in R. 15 must 
be taken, see 1935 M. 234 cited under R. 15, 
supra; 10 C. 59. Applicant must show that 
document is relevant to the matter in ques- 
tion. 23 C. 125. Party cannot be compel- 
led to show the whole account-book to the 
opposite party, if his trade secrets arc likely 
to be unnecessarily exposed to him. 14 I.C. 
371. See also 1931 M. 825=61 M.L.J. 704. 
Under this rule, Court is not the proper 
place to offer inspection of documents. 1935 
M. 234=156 I.C. 246. An order providing 
for inspection " forthwith " contemplates that 


it would be given without unreasonable delay. 
The order takes effect although it is not 
drawn up. I.L.R. (1938) 2 Cal. 14=42 C. 
W.N. 457= A . I . R . 1938 Cal. 353. 

O. 11, R. 18 (2).— Under R. 18 (2) order 
of inspection can be made not only in respect 
of document mentioned in the plaint and 
written statement and affidavit of discovery 
but also in respect of other documents. 
Where Judge is satisfied as to relevancy of 
the document it is not necessary that there 
should be an affidavit. At any rate, the want 
of affidavit cannot invalidate the order under 
R. 18 (2), requiring the defendant to pro- 
duce a document and if defendant docs not 
comply with the order, Court is justified in 
ordering that his written statements be 

struck off. 53 A. 442=1931 A.L.J. 94 == 
1931 A. 221. (26 A. L.J. 1376; 1922 A. 235, 

Dist.). 

O. 11, R. 19.— In a proper case, Court 
has power, notwithstanding a certificate from 
the Minister of State claiming protection, to 
inspect state documents and official^ commu- 
nications, in respect of which privilege was 
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time had, in his possession or power the document or documents specified in the 
application, and that they relate to the matters in question in the suit, or to some 
of them. 

20. Where the party from whom discovery of any kind or inspection is 

Premature discovery SOUght ob J ects to the samc > or an Y P ar t thereof, the 

discovery. Court may> if satisfied thal thc ri g ht to the discovery 

or inspection sought depends on the determination of any issue oi question in 
dispute in the suit, or that for any other reason it is desirable that any issue or 
question in dispute in the suit should be determined before deciding upon the 
right to the discovery or inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspection. 

21. Where any party fails to comply with any order to answer interrogatories, 

or for discovery or inspection of documents, he shall, 

for N d 0 i"cov”y! ian “ Wi<h ° rd ' r if a P laintiff > be liable to have his suit dismissed for 

want of prosecution, and, if a defendant, to have his 
defence, it any, struck out, and to be placed in the saint* position as if he had not 
defended, and the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may be made accordingly. 


NOTES. 

set up, in order to see whether the clair 
was justified, see 35 C.W.N. 1121=1931 P 
C. 254=61 M.L.J . 943 (P.C.). 

O. 11, R. 20. — Rule applies to mixe' 
questins of law and fact. 27 W.R. 678. 1 

is not intended to come into operation unti 
after an application has been made under R 
18. 14 C. 776. See also 6 B. 578. Dis 

covery may precede particulars if two condi 
tions are satisfied: (1) where informatioi 
sought is necesarily within opponent’s know 
ledge; (2) where Court is satisfied that n< 
unfair attempt to fish out a case is beinj 
made. In these two cases, discovery ma’ 
precede particulars even where the object o’ 
the action is to re-open settled accounts. R 
20 does not operate as a bar to discovery 
when for determining the very issue of a set 
tied account, the discovery or production oi 
documents is essential. 41 L.W. 275=6f 
MT..J. 241 = 157 I.C. 599=1935 M. 288. 

O. 11, R. 21: Applicability of Rule — 
See 1933 L. 248=143 I.C. 355. 

When an Order under the Rule may bi 
passed. — Order can be passed only after 
Court has directed discovery under R. 12 or 
inspection of documents under R 18 44 a 

565=20 A.L.J . 422=67 I.C. 73; 96 I.C 

... _ - , a mere suspicion 

against plaintiff of suppressing documents re- 
lating to matters in issue, without order for 
discovery or inspection, is not a grounl for 
dismissing the suit. 38A. 5=13A.LJ 831 
The principle governing the Court’s exercise 
of its discretion under R. 21 is that it is 
only when the default is wilful and as a last 
resort that Court should dismiss the suit or 
strike out the defence. 158 I.C. 613=1935 
R. 310. Suit can be dismissed for failure 
to comply with an order for discovery or in- 
spection of documents only when the docu- 
ments are referred to in the pleadings or 
affidavits. 28 I.C. 905. Order under R. 21 
can be passed only when there is a previous* 
C. C. M.— Ill 


order under R. 11 requiring a party to answer 
interrogatories. 96 I.C. 16=24 A.L.J. 589 
= 1926 A. 553. The terms of O. 11, R. 
21, seem to contemplate that ordinarily there 
will be two orders ; first an order for discov- 
ery, and second, on default, an order of dis- 
missal of the suit for want of prosecution. 
But where there has been a previous order for 
discovery, it is proper and also according to 
the practice both in England and India, to 
make a subsequent conditional order, 
for example, an order for discovery 
within a prescribed time and upon default 
that the suit be dismissed or stand dismiss- 
ed. I.L.R. (1938) 2 Cal. 14=42 C.W.N. 
457=1938 Cal. 353. Court has no power 
to dismiss suit for disobedience of an order 
under O. 11, R. 14 for production of certain 
documents. (46 M.L.J. 350, Foil.) 38 L. 
W. 933=1933 M. 870. See also 1936 N. 130 
(Insolvency petition by creditor— Non-produc- 
tion of account-books. Power to dismiss 
Petition.) Mere non-compliance with orders 
for discovery or inspection does not justify 
trial Court to strike off the defence of the 
party so ordered. 20 A.L.J. 422=44 A. 
565. There is no difference in effect between 
the terms “stand dismissed" and "be dismiss- 
e< * • The order becomes on default a final 
order dismissing the suit. I.L.R. (1938) 2 
Cal. 14=42 C.W.N. 457=A.I.R. 1938 Cal. 
353. Penalty provided in R. 21 should only 
be imposed in extreme cases and as a last 
resort. (58 P.R. 1898 ; 59 P.R. 1892; 9 

C. 923 ; 38 A. 5; 58 I.C. 281<=5 Pat.L.J. 
550; 14 C. 768, Ref.); 65 I.C. 661; 121 I. 

C- 421 — 1929 L. 750. Defendant should be 
called upon to show cause before an order 
striking off defence is passed. It must also 
be shown that the non-compliance was due to 
wilful default. 27 Bom.L.R. 694=89 I.C. 
215. See also 1925 C. 166=50 C.L.J. 397; 

20 S.L.R. 309. “Wilfully" means that the 
Act is done deliberately and intentionally not 
by accident or inadvertence but so that the 
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22. Any party may, at the trial of a suit, use in evidence any one or more 

Using answers to interro- ° f thc anSWCrS or an V. P art of a « of the opposite 

gatories at trial. party to interrogatories without putting in the others 

. or the whole of such answers : Provided always that 

in such case the Court may look at the whole of the answers, and if it shall be of 
opinion that any others of them are so connected with those put in that the last- 
mentioned answers ought not to be used without them, it may direct them to be 
put in. 


23. This order shall apply to minor plaintiffs and defendants, and to the 

Order to apply to minors. wx } '"''"ds ancl guardians for the suit of persons 

under disability. 


ORDER XII. 


Admissions. 


1. Any party to a suit may give notice, by his pleading, or otherwise in 
t , . , . . r writing, that lie admits the truth of the whole or any 

Notice of admission ot case. . r r 1 

part ot the case of any other party. 


2. Either party may call upon the other party to admit any document, saving 

, . , .all just exceptions ; and in case of refusal or neglect 

to admit, alter such notice, the costs of proving any 
such document c hall be paid by the party so neglecting or refusing, whatever the 
result of the suit may be, unless the Court otherwise directs ; and no costs cf proving 
any document shall be allowed unless such notice is given, except where thc omission 
to give the notice is, in the opinion thc Court, a saving of expense. 

3. A notice to admit documents shall be in Form No. 9 in Appendix C, 

Form of notice. with such variations as circumstances may require. 


NOTES. 

mind of thc person who docs thc act goes 
with it. 1929 L. 750=121 I.C. 421. Where 
a party fails to comply with order for dis- 
covery, thc proper remedy is for the party 
seeking the discovery to apply to have thc 
proceedings stayed or thc suit dismissed. 48 
I.C. 711=4 Pat.L.J. 394. Where suit is 
dismissed for want of prosecution under the 
rule, the remedy of thc aggrieved party is 
by appeal. Court cannot set it aside under 
O. 9, R. 9. 3 R. 63=1925 R. 218. See 
also 137 I.C. 842=1932 M. 316. Where 
plaintiff's suit has been dismissed under O. 11, 
R. 21, the Court has no power to review its 
order under S. 151, thc order being appeal- 
able. 98 I.C. 70=1927 C. 158. Non-com- 
pliance with order under R. 14 — Dismissal 
under R. 21 if justified— Appeal from— If 
lies. 115 I.C. 464=1929 A. 83. If defendant 
fails to comply with an order for discovery 
of documents, he is liable to have his defence 
struck out and to be placed in the same posi- 
tion as if he had not defended the suit, at 
docs not justify Court in shutting out all his 
evidence, although he was allowed to defend 
the iuit. 121 I.C. 337=1931 P. 114. 

A i’PEat. — Practicf. and Procedure.— Where 
order is made under the provisions of R. 21, 
dismissing suit and simultaneously with that 
order judgment and decree are passed, not- 
withstanding that an appeal lies against the 
decree itself, an appeal is competent against 
the order that the suit should be dismissed. 


137 I.C. 842=1932 M. 316. [See also 1 43 
I.C. 355=1933 L. 248.] Where thc provi- 
sion of law quoted in dismissing suit is 
R. 21 but everything points to the order it- 
self in substance and intention having been 
under O. 6, R. 5, in judging of the appeal- 
ability of order, Court has to look to the 
substance of it rather than the provisions of 
law under which it purports to have been 
made. ( Ibid .). 

O. 11, Rr. 21 and 23 — R. 21 is part of 
thc rules of thc High Court, unless High 
Court has made a rule of itself expressly or 
by application abrogating it; and when High 
Court Original Side Rules do not contain 
any such Rule, the provisions of R. 21, 
ought to be enforced even against a minor 
defendant, in view of R. 23, of O. 11; I be 
enforcement cannot be refused on the ground 
that it is not thc practice of the Court to 
do so. A practice of thc Court cannot dc 
allowed to abrogate thc rules applicable to 
thc Court. 39 C.W.N. 1029. . 

O. 12.— Thc U.P. Land Revenue Act be- 
ing a self-contained enactment in respect 
procedure, the provisions of the C.P. Loa 
do not apply to proceedings under the Ac 
unless they have been made specially appli- 
cable ; and Orders 12 and 23 arc not among 
those which have been made applicable 
such proceedings. 1940 0. A. 

W.R. (B.R) 18=1940 R.D. 364 

O. 12, R. 1.— Admissions must be taken 

a whole. 41 M.L.J. 525=71 I.C. 270. 


as 


883 


O. 12, R. 7] The Code of Civil Procedure (V of 1908). 

4. Any party may, by notice in writing, at any time not later than nine days 

M . . . - before the day fixed for the hearing, call on any other, 

party to admit, lor the purposes of the suit only, any 
specific fact or facts mentioned in such notice. And in case o' refusal or neglect 
to admit the same within six days after service of such notice, or within such fuither 
time as may be allowed by the Court, the costs of proving such fact or facts shall 
be paid by the party so neglecting or refusing, whatever the result of the suit may 
be, unless the Court otherwise directs : Provided that any admission made in 
pursuance of such notice is to be deemed to be made only for the purposes of the 
particular suit, and not as an admission to be used against the pai ty on any other 
occasion or in favour of any person other than the party giving the notice : Pro- 
vided also that the Court may at any time allow any party to amend or withdraw 
any admission so made on such terms as may be just. 

5. A notice to admit facts shall be in Form No. 10 in Appendix C, and 

Form of admission,. admissions of fans si, all be in Form No. 1 1 in Appcn- 

dix C, with such variations as circumstances may 

require. 

6. Any party may, at any stage of a suit, where admissions of fact have been 

Judgment on admission,. ™ ad ^ eithe r r 0,1 the _ pleadings, or otherwise, apply to 

the Ltourt tor such judgment or order as upon such 
admissions he may be entitled to, without waiting for the determination of any 
other question between the parties ; and the Court may upon such application 
make such order, or give such judgment as the Court may think just. 

. r AMS.— [ Madras], i. Re-number the existing R. 6 of O. 12 assub-R. 6 (1) and insert 

the following as sub-Rr. (2) and (3) : — 

“ [ 2 J T hc C ; our . t ma y a,so of iLs OWn 'notion make such order or give such judgment as it 
may consider just, having due regard to the admissions made by the parties. 

(3) Whenever an order or judgment is pronounced under the provisions of this rule a decree 
may he drawn up in accordance with such order or judgment and bearing the same date as thc day 
on which thc order or judgment was pronounced.” 

[Patna]. Substitute the following for R. 6 in O. 12. 

“ 6. Where admissions of fact have been made, either on the pleadings or otherwise, the 
Court may, at any stage oi a suit on the application of any party, or, of iLs own motion, without 
wailing lor the determination of any oilier question between the parties, make such order or give such 
judgment, as it may think just. ® 

[Rangoon]. In O. .2, R. f>, substitute “judgment, decree or order "for thc words “judgment 
or order where they first occur and or the last part of the rule substitute the following :- “ and 

the Court may, either upon such application or upon its own motion, give such judgment or make 
such decree or order as thc Court may think just.” J s 

Add the following as sub-R. (2) : — 

, ., ^ A f ecrc l or ordcr passed under this rule may be executed at any time, notwithstanding 

that other questions between thc parties still remain to lie decided in the case.” imsianaing 

7. An affidavit of thc pleader or his clerk, of thc due signature of any ad- 
Affidavit of signature. missions made in pursuance of any notice to admit 

. .. . f documents or facts, shall be sufficient evidence of such 

admissions, il evidence thereof is required. 


ROTES. 

O. 12, R. 6. — When judgment on admis- 
sions to be passed. 27 C.W.N. 783=1924 
C. 190; 1929 L. 750=121 I.C. 421. See 
also 132 I .C. 796=1931 O 321. Before Court 
can act under R. 6, admission must be clear 
and unambiguous and the amount due and 
recoverable, must be due and recoverable in 
action in which admission is made. (45 C. 
138, Rel. on.) 145 I.C. 705=1933 L. 403; 
1927 S. 25=97 I.C. 623. Judgment on con- 


fessions, object and enforcement of. See 
^ I.C. 562=1926 S. 119=20 S.L.R. 216. 

Admission of portion of claim — Judgment — 
Procedure. 45 C 138=22 C.W.N. 204. 
Applicability to admission of law — Use of 
word “may”, significance of— Admission of 
pica as to res judicata — Court whether bound 
to pass decree on basis of admission. 116 
I.C. 330=1929 L. 569. Court is not always 
bound to pass a decree on basis of an admis- 
sion. It has a discretion to pass or refuse 
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8. Notice to produce documents shall be in Form No. 12 in Appendix C 
Notice to produce documents. 'Jith such variations as circumstances may require* 

„ . , An afhdavit of the pleader, or his clerk, of the serv.V^ 

any notice to produce, and ol the time when it was served, with a copy of the 

nnliro P r ° d uce, sha11 , m a11 cases be sufficient evidence of the serviced the 
notice, and ol the time when it was served. 

9. If a notice to admit or produce specifies documents which are not neces- 

Costs. sary, the costs occasioned thereby shall be borne by 

the party giving such notice. 

ORDER XIII. 

Production , Impounding and return of Documents. 

1. (1) The parties or their pleaders shall produce, at the first hearing of the 

Documentary evidence to be f u,t > ad the documentaiy evidence of every desciiption 
produced at first hearing. »n their possession or power, on which they intend to 

.1 . . . , , rc, y and which lias not already been filed in Court and 

all documents which the Court has ordered to be produced. ’ and 

(2) I he Court shall receive the documents so produced: Provided that 

High Court C dTc«s m V a " aCCUra,C * iSt ,hCre ° f preparcd in such forra as thc 

■ F°F‘ A ^ I ^i [OodhJ. O. 13, R. I substituted by Oudh Chief Court.— fi) The parties or 

R C l 4 a C nd d O 8 R or ? USC \° b< * pr ° d , UCC(i ? n * hc datc fixed by the Court, under O. 7, 

K. 14 and U. U, K. 1 (2), or on any subsequent date which may be fixed bv the Court for the nuri 

imrnrWn rrl d ° CU . m< T7 °S ' "T* d ^ription in their' povsess^iorpoweron which they 

hi pr^iu o" 'ordered ** C ° Ur '' and *" d ° CUm “ U which th ' C °“« 


NOTES. 

to pass a decree on mere admission, which 
discretion, if properly exercised, will not be 
interfered with in appeal or revsion. 132 I. 
C. 796=1931 O. 321. 

O. 13. R. 1. — The words “when called 
for by the Court have been omitted to meet 
the ruling in 8 M. 373, 375. 

Scope. — R. 1 is peremptory that documents 
on which a party intends to rely must be 
produced at the first hearing, and R. 62 of 
the Madras Civil Rules of Practice does not 
relieve the party of that obligation. 34 L. 
W. 528=133 I.C. 371 = 1931 M. 512. 

“First Hearing of the Suit”.— The words 
“first hearing” do not mean first hearing on 
the issue. 21 W.R. 42. First hearing means 
day of framing of issues and documents can 
only be produced after that date on good 
cause being shown under O. 13, R. 2. 23 

L.W. 69=1926 M. 347=93 I.C. 16. First 
hearing of suit means not the day to which 
the case is adjourned but the day when the 
case is actually gone into. It is enough if 
documents are filed before the latter date. 
50 I.C. 296. Documentary evidence which 
has not been produced at the first hearing of 
a suit under R. 1 may be admitted at a later 
stage at the discretion of Court 45 C. 878= 
45 I. A. 73=35 M.L.J. 422 (P.C.), See also 
42 C.L.J. 280=1926 C. 1 ; 106 I.C. 272= 
1928 P. 209=9 P.L.T. 317; 23 L.W. 69. 
Summary rejection of application to produce 


documents after settlement of issues but at 

not P ro Per. 87 I.C. 351 (2) 
— 1925 M. 744. Where certain registered 
documents were filed and admitted in evidence 
at a very late stage of the trial and the oppo- 
site side did not object to the same, held, that 
trial Judge had complete discretion to admit 
the documents and that no objection having 
been raised to their mode of proof, the ques- 
tion cannot be raised in appeal. 8 Pat.L.T. 
255=98 I.C. 968=1927 P. 117. Mere re- 
ceipt of a document by a Court does not im- 
ply that it is evidence, but merely declares 
that it may be used as evidence in the suit. 
2| W.R. 76. The mere endorsement "Exhi- 
bit” does not amount to formal admission in 
evidence. 16 I.C. 834=169 P.L.R. 1912. 
See also 13 L. 126=1931 L. 546. Absence 
of endorsement makes the document inadmis- 
sible. 96 I.C. 998=8 L.L.J. 492. (38 A. 

627, P.C.). Duty of counsel to tender 
documentary evidence and have the endorse- 
ment of the Judge. 9 L. 4=1928 L. 142. 

Revision —See 133 I.C. 371=1931 M. 512. 

O. 13, Rr. 1 and 2. — Filing of documents 
— Stage — The practice of giving a hearing 
known as “wajeh-sabut", i.e., a hearing speci- 
ally fixed for presentation of documents that 
may be required, is nowhere warranted by 
any of the provisions of the C.P. Code. 
Rr. 1 and 2 of O. 13, clearly prescribe the 
procedure to be followed in the filing of the 
documents. 1938 A. M.L.J. 120. 
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(2) The parties or their pleaders may also file, with the permission of the Court, either on the 
date of hearing or any subsequent date to be fixed by the Court lor the purpose, a supplementary list 
of further documents on which they intend to rely, and such documents shall be produced by them 
within the time fixed by the Court. 

(3) The Court shall receive the documents so produced provided that (whenever the docu- 
ments are produced at any stage of the case) they are accompanied by an accurate list thereof prepared 
in such form as the Chief Court may direct. 

Explanation. — A Certified copy of a public document is a document “ in the power ” of a 
party, but where a document is in the possession of a person other than the plaintiff or defendant it 
will not be deemed to be “ in the power ” of the plaintiff or defendant. 

[Patna]. O. 13. In R. 1 after the words “ at the first hearing of the suit ” should be added 
“ or. where issues are framed, on the day when issues are framed, or within such further lime as the 
Court may permit.” 

[Rangoon]. To O. 13, R. 1, the following shall be added as sub-rule (3) : — 

“ (3) /V hc High Court of Judicature at Rangoon directs that such lists shall be prepared in 
Judicial 

Form 23 which will be given free of charge to the parties wishing to tender document 

General 
in evidence.” 

[N.-YV.F.P.J Rule 1. 

The following rule is substituted : — 

“ All documentary evidence shall be produced by the parties or their pleaders in the method 
and at the tune proenbed in Orders 7 and U : Provided that after the settlement of issues the Court 
may fix a date not being more than 30 days after such settlement within which the parties may present 
supplementary lists oi document* on which they rely.” 1 


2 . 


No documentary evidence in the possession oi powei oi any party which 
m r , • .* should ha\e been, but has not been produced in accord- 

documents. ance Wll “ thc requirements ol rule i shall be received 

i . a * ar ?y subsequent stage ol' the proceedings unless good 

cause ts shown to the satisfaction o the .Court for the non-production thereof; 
and thc Cout t receiving any such evidence shall record the reason* for so doing. 


MOTES. 

O. 13, R. 2. — Rule was enacted to pre- 
vent fraud by the late production of suspicious 
documents, and not to shut out formal evi- 
dence beyond suspicion, such as certified 
copies of public document, like records of 
Government. 22 13, 173; 0 C,L,J. 521; 56 C. 
1003 (P.C.) ; 1930 P. 003. But Court should 
bo eurelul in allowing parties to make out at 
a lato stage a new case different from that 
which was set up in tlieir ploadings befop- 
the trial, and should not be too ready to 
receive doeumeuts produced very late with 
tlio allegation of their having been mislaid. 
140 I.C. 104 = 1032 P. 332. Rule does not 
apply to documents handed to a witness to 
refresh his memory. 1 M.H.C.R. 108; or to 
documents filed for comparison of handwrit- 
ing. 8 M. 373 ; to documents produced for 
the cross-examination of witness. 8 Mad. 373 
Whore, according to the evidence ,at the 
date of the first hearing certain documents 
were not in the possession or power of the 
plaintiffs and the plaintiff and his advisers 
did not know of their existence s 0 as to 
enable them to inspect them anil form an 
opinion as to whether they would rely on 
them or not, held, that it cannot be said that 
they Bhould have been produced at the first 
hearing and, therefore, the rule does not 
authorize the exclusion. 50 C. 1003 = 33 CW 
N. 403 = 56 M.L.J. 562 (P.C.). Discretion of 
Court — Time of exorcise — Order directing 
documents to be kept on record — Effect. 8 
P. 766 = 10 Pat.L.T, 183 = 1929 P. 254. 


O. 13, R. 2 contemplates late produc- 
tion of documents in the possession of the 
party and has no reference to documents in 
possesion of a witness. 1930 M.W.N 511 
Though O. 13, R. 2, C. P. Code, requires the 
parties to put in their documentary evidence 
at the first hearing of the suit, the Court 
has sail a discretion under the rule to accept 
documents at a later stage; and when the 
trial Court 1ms exercised its discretion by 
allowing documents to be put in, the appel- 
late Court should not lightly interfere with 
it especially when the document is put in 
support of an amendment which the Court 
considered justifiable. 21 Pat.L.T. 440. A 
trial Court cannot base it s decision on an 
allegation of fraud never set up by the de- 
fendants in their written statement', nor in 
issue, and based on documents put for the 
first time in cross-examination of the plaint- 
iffs witnesses and can be disregarded by the 
appellate Court if so admitted by the trial 
Court without reasons. 1939 Rang.L.R. 18 = 
A.I.R. 1939 Rang. 98. An appellate Court 
cannot refuse to admit evidence admitted 
by the trial Court on the ground that the 
evidence was produced lato and was not ad- 
missible under O. 13, R. 2. 07 C.L.J. 133. 

O. 13, Hr. 2 and 3. — A document which 
was neither a public document nor even a 
registered one was produced at a late stage 
m the suit and was refused to be admitted in 
evidence by trial Court. Lower appellate 
Court also refused to interfere with the dis- 
cretion exercised by trial Court. Held, that 
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Rejection of irrelevant or 3- The Court may, at any stage of the suit, reject 

inadmissible documents. document, which it considers irrelevant or otherwise 

inadmissible, recording the grounds of such rejection. 

4- (0 Subject to the provisions of the next following sub-rule, there shall 

Endorsements on documents bc endor s<-*d on every document which has been ad- 
admitted in evidence. mitted in evidence in the suit the following particulars, 

namely : — 

(a) the number and title of the suit, 

(b) the name ol the person producing the document, 

(c) the date on which it was produced, and 

(t/) a statement ot its having been so admitted; and the endorsement 
shall be signed or initialled by the Judge. 

( 2 ) Where a document so admitted is an entry in a book, account or record, 
and a copy thereof has been substituted lor the original under the next following 
rule, the particulars aioresaid shall be endorsed on the copy and the endorsement 
thereon shall bc signed or initialled by the Judge. 


NOTES. 

the lower Court did not err in law in refusing 
to admit it. 140 l.C. 445=1933 R. 174. 
Acceptance or rejection of a document ten- 
dered by a party at a late stage of the case i 3 
a matter entirely within the discretion of the 
Court which cannot be interfered with in 
second appeal unless that discretion has been 
exercised capriciously, in an arbitrary 
manner and contrary to well- recognised 
judicial principles. 140 l.C. 083 = 34 P.L.R! 
730 = 1933 L. 892. The debtors in an insol- 
vency petition against them are no doubt 
under an obligation to produce their books 
of account at the earliest opportunity. The 
Judge also should see that the books are 
produced at the first possible moment. Hut 
when the Judge waives such production, the 
Judge cannot refuse permission to produce 
the books at a later stage. Judge is not justi- 
fied in stating that tho books are fabricated 
merely relying on the unsupported allegation 
of a creditor. Whether the books are fabri- 
cated or not is a question to be determined 
by the Judge after the books are produced. 
152 l.C. 055=15 P.L.T. 461 = 1934 P. 526. 

O. 13, It. 3. — Appellate Court is bound to 
consider documents admitted by Lower 
Court. 8 M. 373; 6 C.L.J. 621. See also 12 
M.L.J. 351. An insufficiently stamper] docu- 
ment was filed and some evidence was taken 
on it and it was marked os an exhibit for 
reference, but the endorsement required by 
O. 13, R. 4 was not made. Next day the 
opposite party objected to the admissibility 
of the document and the objection was up- 
held. IltUl, that there was no judicial deter- 
mination of the question of the admissibility 
of the document till the objection was raised, 
and the words “admitted in evidence” in 
S. 36, Stamp Act, must be taken to mean 
letting in as a part of the evidence ns a 
result of judicial determination of the ques- 
tion whether it can be admitted in evidence 
or not for want of stamp. Hence the Court 
could reject tho document under this rule. 
142 l.C. 535=1933 L. 271 relying on 1929 
M. 522. See also 46 L.W. 515 = 1937 Mad. 
431. 


O. 13, R. 4. — Provisions of rule are im- 
perative. Judge should endorse with his 
own hand a statement, that a document is 
proved or admitted by the person, against 
whom it is used. 38 A. 627 = 31 M.L.J. 607 = 
43 LA. 212 (P.C.). Se< also 1933 L. 261, cited 
under O. 13, R. 3, supra. Strict compliance 
with section necessary. 8 L. 1 = 1927 L. 115. 
Documents produced behind back of a party 
and endorsed by Court — Party can call for 
the proof thereof. 104 l.C. 146 = 1927 L. 
679. As to mol'ussil practice in Madras Pre- 
sidency regarding admission of documents, 
acc 37 M. 455 = 22 M.L.J. 217. (Se e also 
1931 L. 546 as to procedure in exhibiting 
documents us evidence.) Documents tender- 
ed and murked us exhibit by Commissioner — 
Formal endorsement not made by trial Judge 
— Document not rendered inadmissible. 7 it. 
164=1929 it. 211. When once a document is 
admitted under It, 4, its admission cannot be 
called in question at any stugo of the same 
suit or proceeding on the ground that it has 
not been duly stumped. And the trial Court 
has no more authority lo review its own 
order admitting the document in evidence 
than an appellate Court would have to re- 
verse that order on appeal. 1933 A. 821. 
Document mechanically admitted in trial 
Court, but not considered — Appellate Court 
basing its decision on the document — Not 
valid. Proper course is to send back tho 
whole case for re-trial dc novo. 99 l.C. 920 
= 1927 L. 45; 56 M.L.J. 633=1929 M. 522. 
Where certain documents are produced by 
a party, and are referred to in the nrgument 
and mado use of in judgment also, the mere 
fact that they have not been marked as ex- 
hibits is a mere irregularity which is not in- 
curable. 1933 S. 379. Documents sent for 
from another Court — No endorsement Docu- 
ments whether evidence, 31 P.L.R. 250. 

Exiuditino Documents — Practice. 1 fie 
practice of putting seal on the document* 
immediately on their production and there y 
exhibiting the document it* not P r °P° • 
There aro two stages relating to the docu 
ments. One is the stage when all the noeu- 
ments on which the parties rely are file 
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LOC. AMS.— [Oudh]. In R. 4 (i) (d) add “ in the Judge’s own handwriting ” after the 
•word “ statement.” 

[Rangoon]. To O. 13, R. 4 , the following shall b t; added as sub-rules (3), (4) and (5) : 

" ( 3 ) The Court shall mark the documents which are admitted on behalf of the plaintiff or 
plaintiffs with capital letters in the order in which they are admitted thus A> B y C % el c. ; and the docu- 
ments admitted on behalf of the defendant with figures thus 1 , 2 , 3 ; etc. 

“ ( 4 ) When a number of documents of the same nature are admitted, as lor example, a scries 
of receipts for rent ; the whole series shall bear one numl>er or capital letter, a small number or small 
letter being added to distinguish each paper of the series. 

Judicial 

“ (5) Every document on admission shall be entered in a list in Form ^5 prepared 

General 

by the Bench Clerk and signed by the Judge.” 


5. (1) Save in so far as otherwise provided by the Bankers’ Book’s Evidence 

Act, 1891, where a document admitted in evidence 
Endorsements on copies of ; n t j lc su j t [ s an entry in a letter-book or a shop-book 

accounts ancTrccords" °° ’ or otl ‘f r account in current use, the party on whose 

behalf the book or account is produced may furnish 


a copy of the entry. 

(2) Where sucli a document is an entry in a public record produced from 
a public office or by a public officer, or an entry in a book or account belonging to 
a person other than a party on whose behalf the book or account is produced, 
the Court may require a copy of the entry to be furnished — 

(a) where the record, book or account is produced on behalf of a party, 
then by that party, or 

( b ) where the record, book or account is produced in obedience to an 
order of the Court acting of its own motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the foregoing provisions 
of this rule, the Court shall, after causing the copy to be examined, compared and 
certified in manner mentioned in rule 17 of Order VII, mark the entry and cause 
the book, account or record in which it occurs to be returned to the person producing 


it. 


LOC. AM. — (Rangoon]. To O. 13 , R. 5 , sub-R. ( 3 ), the following shall be added : — 

Judicial 

“ ( 3 ) A note of the return should be made in the list in Form 25 .” 

General. 


6. Where a document relied on as evidence by either party is considered by 

the Court to be inadmissible in evidence, there shall 
be endorsed thereon the particulars mentioned in 
clauses (a), ( b ) and (c) of rule 4, sub-rule (1), together 
with a statement of its having been rejected, and the 
endorsement shall be signed or initialled by the Judge. 


Endorsements on documents 
rejected as inadmissible in 
evidence. 


NOTES. 

them in Court. The next stage is when the 
documents are proved and formally tendered 
in evidence. It is at this later stage that the 
Court has to decide whether they should be 
admitted or rejected. If they are admitted 
and proved, then the seal of the Court is put 
on them giving certain details laid down by 
law as to how they are to be exhibited ; 
otherwise the documents are returned to the 
party who produced them with an endorse- 
ment thereon to that effect. 1931 L. 540 = 
132 LC. 481. Where a document ib 
produced in Court and is initialled by the 
Judge, ho should make it quite clear whether 
ho is admitting it in evidence or only marking 


it for identification. 1936 A.M.L.J. 22. 

Non -compliance with rule — Effect of. — 
The fact that the provisions of R. 4 have not 
been strictly complied with in regard to 
endorsement on an exhibit, docs not make it 
inadmissible in evidence. 101 I.C. 104 = 1937 
P. 222. 

O. 13, R. 5. — An extract from an entry in 
an account, book does not require any stamp. 
20 B. 522. Proceedings for return of docu- 
ments are purely ministerial. No question 
can arise therein, which would make the 
taking of evidence on oath compulsory. 71 
I.C. 000 = 20 C.W.N. 060. On this rule, see 8 
L.L.J, 537 = 1927 L. 45 cited under R. 4. 

O. 13, R. 6 .— Sec 12 M.LJ. 351. 
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7 * (0 Every document which has been admitted in evidence, or a copy 

Rrrnrriincr nf a thcreof where a copy has been substituted for the 

return of rejected document ori S inal under nile 5, shall form part of the record of 

the suit. 

(2) Documents not admitted in evidence shall not form part of the record 
and shall be returned to the persons respectively producing them. 

LOC. AMS. — [Madras]. Add the following proviso to O. 13, R. 7 (2) : 

“ Provided that no document shalll be returned which by force of the decree has become 
wholly void or useless. 

[Nagpur]. The following shall be added as sub-R. ( 3 ) : — 

“ (3) Every document produced in evidence, which is not written in the Court language 
or m Engl^h shall be accompanied by a correct translation into English ; and every document 
which is written in the Court language but in a script other than Dcvanagri shall be accompanied 
by a correct transliteration into Dcvanagri script. If the document is admitted in evidence the 

opposite party shall either admit the correctness of the translation or transliteration or submit his 
own translation or transliteration of the document.” 

[Rangoon]. Add the following to sub-rule ( 2 ) to O. 13 . R. 7 • — Judicial 

“ who sha11 g> v c receipt for them in col. 6 of the list in Form 23.” 

General 

8. Notwithstanding anything contained in rule 5 or rule 7 of this Order 

n , , , or in rule *7 of Order VII, the Court may, if it sees 

men t^o belrnpounded^ °° U sufficient cause, direct any document or book produced 

hclore it in any suit to be impounded and kept in the 
custody of an officer of the Court, for such period and subject to such conditions 
as the Court thinks fit. 

9. (1) Any person, whether a party to the suit or not, desirous of receiving 

Return or admitted docu- document produced by him in the suit and 

ments. placed on the rccoid shall, unless the document is 

impounded under rule 8, be entitled to receive back 

the same, — 

(a) where the suit is one in which an appeal is not allowed, when the suit 
has been disposed of, and 

. . (^) w bcrc the suit is one in which an appeal is allowed, when the Court 

is satisfied that the time for preferring an appeal has elapsed and that no appeal 
has been preferred or, if an appeal has been preferred, when the appeal has been 
disposed of : 

Provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper officer 
a certified copy to be substituted for the original and undertakes to produce the 
original if required to do so : 

Provided also that no documents shall be returned which, by force of the 
decree, has become wholly void or useless. 


NOTES. 

O. 13, R. 7. — A document which is not 
admitted in evidence cannot be treated ns 
forming part of the record, although it is 
found amongst the papers on record 14 A. 
350. 

O. 13, R. 7 and Oudh Civil Rules, Rr. 38 
and 39 — Recording or admitted and return 

or REJECTED DOCUMENTS — PROCEDURE — TllO 
language of R. 7 and of Rr. 38 and 39 of tho 
Oudh Civil Rules, shows that the document 
must be either placed on the record or return- 
ed to the person producing it. There is no 
alternative. It is highly desirable and even 
necessary for the ends of justice that a 
disputed document should be placed on the 
record and should not be returned to the 


porson producing it. Therefore, as soon as 
formal or jyrima fade evidence of its genuine- 
ness has been given, it should be endorsed as 
“admitted in evidence’' and placed on the 
record. Subsequently the Judge might find, 
upon a consideration of tho wholo evidcnco, 
that the document was a forgery, or that its 
genuineness was not proved to his satisfaction. 
In that event the Judge should, in order to 
avoid any possible misunderstanding add a 
further endorsement “genuineness not esta- 
blished" or words to that offset, but he 
should not endorse it as “rejected” which 
implies that the document should not form 
part of tho record and should bo returned to 
the porson producing it. 162 I.C. 527—1930 
O.W.N. 619 = 1936 O. 208. 
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( 2 ) On the return of a document admitted in evidence, a receipt shall be 
given by the person receiving it. 

LOC. AMS.— [Bombay]. Between the first and second proviso to sub-rule (t) of R. 9 of 
O. 1 3, the following proviso shall be inserted, namely : — 

“ Provided also that a copy of the decree and of the judgment filed with the memorandum 
ol appeal under O. 41, R. 1, may be returned after the appeal has been disposed of by the Court.” 

[Lahore]. Rule 9 (1). — Add the following proviso as the third proviso : — 

“ Provided further that the cost of such certified copy shall be recoverable as a fine from the 
party at whose instance the original document has been produced.” 

[Madras]. O. 13, R. 9. — Substitute the following for the existing sub-R. (3) and re-number 
the existing sub-R. (4) as sub-R. (5) : — 

“ (3) Every application for return of a document under the first proviso to sub-R. (1) shall 
be made by a verified petition and shall set forth facts justifying the immediate return of the original. 

“ (4). T hc Court may make such order as it thinks fit for the costs of any or all the parties 
to any application under sub-R. (1). The Court may further direct that any costs incurred in com- 
plying with or paid on application under sub-R. (1) or incurred in complying with the provisions 
of R. 5 of this order, shall be included as costs in the cause. 

“(5) Subject to the provisions of R. 8 above, where a document is produced by a person who 
is not a party to the suit and such person applies for the return of the document as hereinbefore 
provided and undertakes to produce it whenever required to do so, the Court shall, except for reasons 
to be recorded by it in writing, require the party on whose behalf the document was produced, to 
substitute with the least possible delay, a certified copy for the original, and shall thereupon cause 
the original document to be returned to the applicant and may further make such order as to costs 
and charges in this behalf as it thinks fit. If the copy is not so provided within the time fixed by the 
Court, the original document shall be returned to the applicant without further delay.” 

[Nagpur]. Rule 9— Insert the following as sub-rule (2) of r. 9 and re-number the present sub- 

” (2) Where the document has been produced by a person who is not a party to the suit, 
the Court may and, at the request of the person applying for the return of the document, shall order 
the party at whose instance the document was produced to pay the cost of preparing die certified 


[Patna]. Add the following as sub-R. i-A in R. 9, O. 13.: — 

1 r , Uhcrc a document is produced by a person who is not a party in the proceeding 

die Cour may require the party on whose behalf the document is produced to substitute a certified 
copy for the original as hereinbefore provided.” ccrimca 

.0. (1) The Court may of its own motion, and may in its discretion upon 

Court may send for papers a PP hcatl . on ol any ol the parties to a suit, send lor, 

from its own records or from 1 11,101 * Iom its own records or from any other Court 
Other Courts. the record of any oilier suit or proceeding, and inspect 

the same. 1 



NOTES. 

O. 13, R. 10. — Judge is not bound to send 
for the records of another suit. 7 W.R. 109; 
18 W.R. 13. But should not refuse an appli- 
cation under this rule merely because in his 
opinion the document cannot be produced 
before trial. 7 C. 5(50. Party applying may 
be required to file copies of the documents 
on record. 2 Bom.H.C. 341. Mere summon- 
ing by Court of a record containing n docu- 
ment relied on by a party will not absolve 
the party from the duty of placing the docu- 
ment by formal admission or proof upon the 
record of the trial for which it is required as 
evidence; the correct procedure for the 
party relying on a document not in his posses- 
sion hut of which a copy can be got by him is 
to produce the copy. If the copy is admitted 
by the opposite party original need not be 
produced. If it is not admitted or if it is 
still necessary to produce the original for 
technical proof, then the party must make an 
application in strict accordance with R. 10 
specifying the documents required. Appli- 
cation for summoning records of a case on 
the file of suit should be rejected unless the 
C. C. M.— 112 


amaavit satisfied the Court that copies of 
the specified documents cannot be produced 
without unreasonable delay or expense or 
that the production of the original is neces- 

tord of 31 LC * f 4 = 1931 L - 119. The re- 
ord of a case does not become part of the 

evidence merely by being requisitioned in a 
subsequent case under O. 13, R. 10. Any ori- 
ginal statement or other document on the re- 
cord ot the previous case which is relied upon 
in a subsequent case must be duly proved 
according to the provisions of the Evidence 
Act before it can be utilised as part of the 
evidence in the later case. 1941 O.A. (Supp.) 
571-1941 R.D. 390=1941 A.W.R. (Rev.) 441. 
ihe power to send for the record of another 
case and to inspect the same does not carry 
with it the power to treat the whole of the 
record or a part thereof as evidence in the 
case. If upon inspection, the trial Court 
comes across an important document 
which, in h-'its opinion, throws impor- 
tant light on the question at issue 
° r . . J0 , material assistance in ascer- 
taining the truth, it is open to it to bring 
it on record and prove it according to law, 
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(2) Every application made under this rule shall (unless the Court otherwise 
directs) be supported by an affidavit showing how the record ic material to the 
suit in which the application is made, and that the applicant cannot without un- 
reasonable delay or expense obtain a duly authenticated copy of the record or of 
such portion thereof, as the applicant requires, or that the production of the original 
is necessary for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to enable the Court 
to use in evidence any document which under the law of evidence would be in- 
admissible in the suit. 

LOC. AM. — [Rangoon]. In O. 13, R. 10, sub-R. (3) shall be rc-numbered as (5) and 
the following shall be inserted as sub-rules (3) and (4) : — 

(3) 11" die Court thinks fit to send for the record, it shall do so by sending a formal proceeding 
to the Court whose record is required. No summons to produce any record shall be issued to any 
Record-keeper, Chief Clerk, or Official of any Court. 

(4) Whenever a Judge sends for the record of another suit or case or other official papers 
and uses any part of such record or papers as evidence in trial before him, he shall direct that an 
authenticated copy of the part so used shall be put up with the trial record, and shall further direct 
at the expense of which party such copy shall be made." 

In O. 13, the following shall be inset ltd as rules 10- A and 10-B : — 

10-A. Exhibits, with their accompanying lists, shall not lx* filed with the record until 
after the termination of the trial. 

10-B. If any exhibit included in the index of contents of the trial record is withdrawn 
after judgment, the fact should be noted in the column of remarks of the index, and it should be stated 
whether a copy has been substituted or not.” 


Provisions as to documents 
applied to material objects. 


11. The provisions herein contained as to docu- 
ments shall, so far as may be, apply to all other material 
objects producible as evidence. 


I.OC. AM. — [Allahabad], Insert the following as rules 12 and 13 to O. 13 : — 

12. Every document not written in the Court vernacular or in English, which is produced 
(a) with a plaint or (A) at the first hearing or (r) at any other time tendered in evidence in any suit, 
appeal, or proceeding, shall be accompanied by a correct translation of the document into the Court 
vernacular. If any such document is written in the Court vernacular but in characters other than the 
ordinary Persian or Nagri characters in use, it shall be accompanied by a correct transliteration of 
its contents into the Persian or Nagri character. 

The person makifig the translation or transliteration shall give his name and address and 
verify that the translation or transliteration is correct. In case of a document written in a script or 
language not known to the translator or to the person making the transliteration, the person vyho 
reads out the original document for the benefit of the translator or the person making the transliteration 
shall also verify the translation and transliteration by giving his name and address and staling that he 
has correctnly read out the original document.” 

“13- When a document included in the list, prescribed by R. 1 has been admitted in evidence, 
the Court shall, in addition to making the endorsement prescribed in R. 4 (1), mark such document 
with serial figures in the case of documents admitted as evidence for a plaintiff and with serial letters 
in the case of documents admitted as evidence for a defendant, and shall initial every such serial 
number of letter. When there are two or more parties defendants, the documents of the first part> 
defendant may be marked A-t, A-2, A- 3, etc., and those of the second party B-t. B-2, B-3, etc. When 
a number of documents of the same nature is admitted, as for example, a scries of receipts for rent, 
the whole series shall bear one figure or capital letter or letters and a small figure or small letter shall 
be added to distinguish each paper of the scries.” 


ORDER XIV. 

Settlement of Issues and Determination of Suit on Issues of Law or on Issues agreed upon, 
1. (1) Ifsuos arise when a material proposition of fact or law is affirmed 

Framing of issues. by the one party and denied by the other. 


NOTES. 

before using it as evidence in the ease. Mere 
summoning of the record does not, however, 
render the entire rccxml ipso facto evidence in 
the case. 1941 O.W.N. 643=1941 O.A. 412 = 
1941 Oudh 341. 

O. 14, R. 1: Object ok kramino or issues. 
— “We mnke it the occasion for insisting on 
the importance of defining with precision nt 


he outset the points on which a decision 
mint turn. This no doubt requires tliougnt 
ind enre, but the time is well spent; \ngu» 
tnd general issu<*s for the most part m* 
hat the ense is approached without a c 
den of its essentials.” 28 B 424 , See 
12 C. 324 (P.C.); 11 C. Ill (118) (I -C.). 8 _ 
dso 1939 Pesh. 44. The duty of 
Bflues reata uncl^r tho Code on the Cou f 
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( 2 ) Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue or a defendant must allege in 
order to constitute his defence. 

( 3 ) Each material proposition affirmed by one party and denied by the 
other shall form the subject of a distinct issue. 

( 4 ) Issues are of two kinds : ( a ) issues of fact, ( b ) issues of law. 

( 5 ) At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the parties as 
may appear necessary, ascertain upon what material propositions of fact 01 of law 
the parties are at variance, and shall thereupon proceed to frame and recoid the 
issues on which the right decision of the case appears to depend. 

( 6 ) Nothing in this rule requires the Court to 'rame and record issues where 
the defendant at the first hearing of the suit makes no defence. 


NOTES. 

it would be unsafe to presume from the 
failure of the Court to raise the necessary 
issues, an intention of the defendant to ad- 
mit the facts which the plaintiff was bound 
to prove. 20 B. 303. N" also 47 I.C. 5*'.' 
= 35 M.L.J. 372; 51 I.C. 1007. It is the 
duty of Court primarily to frame issues but 
the parties are entitled to be heard. 78 I.C. 
1=1925 M. 169; 00 I.C. 751. The failure to 
frame an issue is not necessarily fatal to a 
suit, provided substantial justice has been 
done. Where the pica of the applicability of 
S. 41, T. P. Act, is raised in the defence, 
arguments are addressed to the Court and the 
matter has been before the parties during the 
ease, the Court is justified in applying the 
principles of S. 41. T. P. Act, even though no 
issue was framed on that point. A.I.R. 1041 
Posh. 59. Court cannot raise points not raised 
bv parties. 1923 A. 107; 21 M.L.J. 1008 = 
12 I.C. 137. The issues should raise matters 
fairly in controversy between the parties, 
even though the pleadings may be defectively 
drawn. 8 M.1T.C. 114. No issues arise where 
there is no averment or denial. 08 I.C. 100 
= 2 Lnh.L..T. 188. Every Court trying civil 
cases has inherent power to take cognizance 
of questions which cut at the root of the 
subject-matter of controversy between the 
parties. 35 M. 007 = 39 I. A. 218=23 M.L.J. 
321 (P.C.). This rule implies that issues 
may bo settled whether there is a written 
statement or not, though it is not obligatory 
on Court to frame issues when the defendant 
makes no defence. 11 C.W.N 870. See also 
29 B. 234. Court is not bound to frame issues 
when defendant does not appear. 15 W.R. 
145. Under R. 1 issues arise only when a 
material proposition of fact or law is affirm- 
ed by one party and denied by the other. 
Such affirmation or denial mast be contained 
in the pleadings ns defined in O. 0. R. 1. 
Where there is no written statement the onlv 
issues would be those arising out of the plaint 
which allegations are put in issue when not 
admitted. 105 T.C. 29 = 1930 N. 177. Court 
is not justified in framing an issue on a quota- 
tion about which there is no dispute in the 
pleadings. 51 I.C. 981. But see 87 T.C. 575 = 
1925 C. 1157 fan issue may be framed by re- 
ference to other matters besides pleadings); 
5 R. 527 = 1927 R. 319 (8uit on pronotf^- 


Defendant admitting signature but pleading 
fraud on the part of plaintiff — Burdon of 
proof on plaintiff). As to the raising of 
issut's between co-defendants, see 15 M. 204. 
For other illustrative cases, see 2 M.H.C. 
470; 13 M.I.A. 573; 29 M. 72. See also 
29 A. 184 (P.C.); 10 W.R. 235; 17 W.R. 359, 
0 C. 815; 8 C. 975. Inconsistent issues 

should not be raised. 15 C. 084 (P.C.). See 
also 13 M. 549. Judge is not bound to raise 
an issue on a point of law which he considers 
to be perfectly clear. 2 Bom.H.C. 272. Court 
whilo striking issue regarding limitation 
should first ascertain what article the parties 
consider to be applicable to the suit as 
framed. If the application of a particular 
article raises a question of fact, an issue 
should be struck on those facts; and if the 
facts are not in dispute, it may be possible to 
decido the question on purely legal argu- 
ments in the initial stages of 'the case with- 
out putting the parties to the expense of a 
trial. 1935 L. 982. The Court should 
r.ot decide a suit in a way which is not the 
case of either party and on matter on which 
nojssuo is raised. 15 I.C. 185 = 1912 M.W.N. 
177. A specific finding must be given on 
every issue though two or more issues may 
be discussed jointly. 20 I.C. 792 = 25 M.L.j. 
329. Evidence inadmissible on issues not 
raised. 53 I.C. 975. 

O. 14. R. 1 (3) and (6).— The word “shall” 
in els. (3) and (5) of O. 14, R. 1 does not leave 
any discretion to the Court and makes it man- 
datory’ that every proposition affirmed by one 
party and denied by the other, whether of 
fact or of law, should bo made the subject- 
matter of an !ssup. Even if substantial jus- 
tice is done, the failure to frame an issue 
should not bn overlooked, beeaase an act 
which is obligatory under tin* statute must 
be done and the omission to do it cannot be 
condoned by the fact that substantial justice 
has been done. 184 I.C. 433 = A.I.R. 1939 
Pesh. 44. See also 1941 Pesh. 59. 

O. 14, R. 1 (5): 'First iteartno of sriT’ 

Meaning of. — The words ‘fisrt hearing of 
the suit’ in O. 13, R. 1 are obviously different 
from the words ‘the first, hearing of the suit’ 
under O. 14, R. 1, Cl. (5), because parties 
have not to produce their documents till 
issues are framed. First hearing would 
clearly extend at least up to period of the 
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2. Where issues both of law and of fact arise in the same suit, and the Court 

Issues of law and of fact. j.°^ °P* njon that the case or any part thereof may be 
• r t , r . disposed of on the issues o f law only, it shall try those 
ssues first, and lor that purpose may, if it thinks fit, postpone the settlement of 
the issues of tact until alter the issues of law have been determined. 

Materials from which issues 3. The Court may frame the issues from all or 

may be framed. any of thc following materials 

„ - {a l ^hegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties ; r 


NOTES. 

‘first hearing of the suit, referred to in O. 13, 
R. 1. Hence it cannot be Said that the powers 
conferred by O. 14, R. 1 (5) only extend to the 
first discussion of issues and not to any subse- 
quent ones which intervene between the ‘first 
hearing of the suit’ as meant by R. 1, Cl. (5) 
and the first hearing as meant by O. 13, R. 
1. 1935 M. 261. 

O. 14, R. 2: Section mandatory. — R. 2 is 
mandatory; the only thing left open to Court 
is to form and express an opinion of whether 
the case can bo disposed of on the issue of 
law, but the opinion even if expressed must 
be expressed upon some reasonable mate- 
rials. 17 Pat.L.T. 253 = 1936 P. 250. 

Object of Rule — Discretion of Court. — 
In deciding the question as to whether Court 
should grant or refuse a prayer to try a pre- 
liminary issue on a point of law, some 

harmony is to be observed between the 

general principle that it is undesirable to try 
cases piecemeal and the specific and whole- 
some provision of R. 2 which is for the 

purpose of preventing the injustice of 
a party being able to force his opponent 
go at great length into evidence when the 
simple decision on a point of law might 

render the investigation of the facts unneces- 
sary. 17 Pat.L.T. 253 = 1936 P. 250. 

Application of the Rule. — P rovisions of 
this rule, as to trying issues of law before 
those of fact onlv come into operation at the 
first, hearing of tfi 0 suit. 4 B. 578. This rule 
and O. 15, R. 3 have no application to a case 
where application is made after the date 
fixed for first hearing for the trial of some 
issues raised in a suit, as issues of law, 
without taking evidence. The question should 
be dealt with quite irrespective of the provi- 
sions of the Code. 57 C.L.J. 127 = 1933 C. 
559. R. 2 does not apply to cases in which 
issues of fact have not been settled but 
applies to cases, where Court has not post- 
poned the settlement of issues of fact. 28 
I.C. 818 = 19 C.W.N. 1193. It applies when 
on settlement of issues Court thinks there 
are issues of law upon which the ease or 
some part thereof may be disposed of; then 
those issues of fact may be postponed. 15 
L.W. 667 = 68 I.C. 167. See alto 57 C.L.J. 127 
— 1933 C. 559. As to limitation on the power, 
see 89 I.C. 814 = 1925 P. 674. Court acts 
illegally, if it treats issues raising mixed 
questions of law and fact, as involving only 
questions of law and decides without taking 
evidence. 26 I.C. 954=20 CX.J. 426. On this 


section, sc* also 5 R. 527. Under R. 2 Court 
must decide whether the case can be disposed 
ot on tho issue or issues of law in the first 
place, and if it is of opinion that the case may 
be disposed of on those issues only, it has no 
option but must decide those issues first. 
Where the defendant applied to have the 
issue relating to the jurisdiction of the Court 
tried first, hut the Court rejected the applica- 
tion on the ground that it was not desirable 
to decide the case piecemeal, held, that as the 
Court had failed to consider at all the ques- 
tion whether the case may be disposed of on 
tho legal issue alone, it had acted irregularly 
ami that the order of dismissal may be inter- 
fered with in revision. 146 I.C. '792 = 1933 
A.L.J. 707 = 1933 A. 753. Se e also I.L.R. 

( 1938) All. 198 = 1938 All. 113. 

Preliminary Issue of fact.— Under R. 2 
Court, has no power to frame a preliminary 
issue of fact, though, no doubt, when Court 
has framed issues which properly arise, 
Court may come to the conclusion that one or 
more of these issues should he tried first and 
independently, because the evidence on such 
issue or issues can be conveniently separated 
from the rest of the evidence and the finding 
on that issue or issues may render the trial 
of other issues unnecessary. 56 B. 224 = 137 
I.C. 362 = 1932 B. 128. See also 1932 M.W.N. 
331. Where, in a suit, there are several issues 
of fact and law, if there is a preliminary 
issue of law, the decision of which may 
obviate the examination of a large number 
of witnesses, it i a desirable and proper that 
such issue should be determined before the 
witnesses are called. In such a case it is not 
the proper procedure to take the evidence on 
all flic issues and then decide the case finally. 
The mere fact that findings on preliminary 
issues give rise to revision applications and 
cause delay is no ground for postpon ; ng tho 
determination of such issues. 18 N.L.J. 339. 
Tho burden of proof is fixed when the issues 
are framed, and after that* it is merely a 
ease of considering the evidence. Once the 
pleadings are complete the burden of _ proof 
is not tansferred from side to sido in the 
course of the proceedings. 146 I.C. 445 — 


»3 B 1 74 

Revision. — It is for trial Court to decide 
what order it will decide tho issues and 
jh Court will not interfere in revision >n 
or to make a direction on thin point. 19-L 

749. But see 146 I.C. 792. 

). 14, R. 3 .— See 3 B. 210 (213); 11 C. 407 
0); 12 W.R. 512; 27 A. 266. 
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(b) allegations made in the pleadings or in answers to interrogatories 
delivered in the suit ; 

(c) the contents of documents produced by either party. 

4- Where the Court is of opinion that the issues cannot be correctly framed 
_ ^ without the examination of some person not before 

nesses or documents before th ^ 1 01 without the inspection of some docu- 
framing issues. ment not produced in the suit, it may adjourn the 

framing of the issues to a future day, and may (subject 
to any law for the time being in foice) compel the attendance of any person or the 
production of any document by the person in whose possession or power it is bv 
summons or other process. y 

5. (1) The Court may at any time before passing a decree amend the issues 

. , , „ or frame additional issues on such terms as it thinU 

out, issues. ht ’ and al1 such amendments or additional issues as 

may be necessary for determining the matters in contro- 
versy between the parties shall be so made or framed. 

(2) I he Court may also, at any time before passing a decree, strike out 
any issues that appear to it to be wrongly framed or introduced. 

6. Where the parties to a suit are agreed as to the question of fact or of law 

Questions of fact or law ^ between them they may state the same 

may by agreement be stated L . f° ,m °‘ an issue, and enter into an agreement 

in form of issues. in wilting that, upon the finding of the Court in the 

affirmative or the negative of such issue, 

(a) a sum of money specified in the agreement or to be ascertained bv the 
Court, or in such manner as the Court may direct, shall be paid by one of the 

parties to the other of them, or that one of them be declared entitled to some right 
or subject to some liability specified in the agreement ; g 

t I, , {b \ * ome property specified in the agreement ’and in dispute in the suit 

direct^ or V ^ " PartleS *° ° thcr ol ' th <™. or a * that other may 

(r) one or more of the parties shall do or abstain from doing some particular 
act specified m the agreement and relating to the matter in dispute P articular 

Court, if satisfied that agree- 
ment was executed in good 

laith, may pronounce judg- such inquiry 
ment. ^ 7 


7 ; Where the Court is satisfied, after making 
inquiry as it deems proper,— h 


NOTES. 

O. 14, R. 4. — Document produced at the 
instance of other party — Evidence. 1926 N 
60. 

O. 14, B. 6. — It is duty of the Court to 
frame clear and distinct issues on points in 
dispute between the parties. 1931 A.L.J. 349 
= 1931 A. 625. An issue cannot be amended 
or a fresh issue framed so as to convert a 
suit of one character into one of another and 
inconsistent character. 13 B. 664; 6 A 456. 
Se e aho 38 I.C. 191=2 Pat.L.J. 69. Under 
O. 14, R. 5, tho Court has power to amend 
the issues or to frame additional issues on 
such terms as it thinks fit, but this power 
is controlled by R. 3 of the same order which 
provides that the issues are to be framed 
from tho allegations by the parties or their 
counsel and tho contents of documents. Hence 
it is not open to a Court to frame an issue 
on a point that does not arise out of such 
material. 1939 N.L.J. 591=A.I.R. 1940 Nag. 
94. A charge of unchastity disentitling a 


Sly Sd ' t „ 0 ,r in , ten , ance ' mus ‘ b o speci- 

T X ?° s ?’ Court i'Z 

rats ^ 

rule is nnt nr V’ i Th ° a PPhcation of this 

!£ 0 8 n i.C CO ?67 n = 1 9 t 2°2 t ^ 

of plaint— Late o^lrlZ- 

57 C 398 nt ° rdere<3, ° n Payment of costs. 

this'ri?« pril ! ci P le8 l a »<3 down in 

of 7 ®PP*y " h en the question 

hf 'V tated m the for “ of a n issue and 

but ofTrn 0 ie - fin(lmg ’ not of t,la Court, 
nut of a Commissioner. 29 C. 306. 

O. 14, R. 7. — The word “shall" ha* heon 
substituted for the word “may” to give 
effect to tho ruling in 16 B. 202 (216) R 
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Parties not at issue. 


(a) that the agreement was duly executed by the parties, i 

( b ) that they have a substantial interest in the decision of such question as 
aforesaid, and 

(c) that the same is fit to be tried and decided, 

it shall proceed to record and try the issue and state its finding or decision thereon 
in the same manner as if the issue had been framed by the Court ; 

and shall, upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement ; and, upon the judgment so pronounced, 
a decree shall follow. 

ORDER XV. 

Disposal of the Suit at the first hearing. 

1. Where at the first hearing of a suit it appears that the parties are not at 

issue on any question of law or of fact, the Court may 
at one pronounce judgment. 

2. Where there are more defendants than one, and any one of the defendants 

is not at issue with the plaintiff on any question of law 
One of several defendants or Q f f ac t 5 the Court may at once pronounce judgment 
not at issue. for QI a g a j nst such defendant and the suit shall proceed 

only against the other defendants. 

LOC. AM. — [Madras]. Re-number R. 2 of O. 15 as sub-R. 2 (t) and insert the following 
as sub-rule ( 2 ) : — 

“ ( 2 ) Whenever a judgment is pronounced under the provisions of this rule a decree may be 
drawn up in accordance with such judgment bearing the same date as the day on which the judgment 
was pronounced.” 

3. (1) Where the parties arc at issue on some question of law or of fact, and 

. . issues have been framed by the Court as hereinbefore 

arties at issue. provided, if the Court is satisfied that no further argu- 

ment or evidence than the parties can at once adduce is required upon such of 
the issues as may be sufficient for the decision of the suit, and that no injustice will 
result from proceeding with the suit forthwith, the Court may proceed to determine 
such issues, and, if the finding thereon is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for the. settlement of 
issues only or for the final disposal of the suit : 

Provided that, where the summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day for the production of 
such further evidence, or for such further argument as the ca'c requires. 

4. Where the summons has been issued for the final disposal of the suit and 


NOTES. 

O. 15, R. 2.— The working of this rule 
will lead to anomalies. Sec 25 A. 42. In 
an action commenced against several joint 
debtors judgment recovered against one of 
them who admits the claim does not bar the 
further prosecution of the suit against the 
others. 25 B. 378. 

O. 15, R. 3: Application of the Rule.— 
R. 3 (1) applies after issues have been framed 
and allows the Court to determine issues of 
law, if satisfied that no further argument or 
evidence than the parties can at once adduce, 
is required upon such of the issues as may 
be sufficient for the decision of the suit. 
68 l.C. 167=1922 M. 321. See also 16 M. 


198. O. 14. R. 2 and O. 15. R. 3 have no 
application to a case where the application is 
made after the date fixed for first hearing 
for the trial of some issues raised in a suit, 
as issues of law, without taking evidence. 
The question should be dealt with quite ir- 
respective of the provisions of 
145 l.C. 446= 57 C.L.J. 127=1933 C 559 
In appealable cases Court should as ‘ a 
possible pronounce its opinion on the o 
Lucs as well. 34 C.W.N. 1129=1930 C. 
787 

6 . 15, R. 4.— Judge cannot dispose of the 
case at the first hearing when the su • 
is issued for settlement of issues on y. 
l.C. 9=1914 M.W.N. 501. 
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Failure to produce evidence. e ‘ ther P ar 'y fails without sufficient cause to produce 

the evidence on which he relies, the Court may at once 
pronounce judgment, or may, if it thinks fit, after framing and recording issues, 
adjourn the suit for the production of such evidence as may be necessary for its 
decision upon such issues. 

ORDER XVI. 


Summoning and Attendance oj Witnesses. 

i. At any time after the suit is instituted, the parties may obtain, on appli- 

. cation to the Court or to such officer as it appoints 

produce docu- thls behalf, summonses to persons whose attendance 

is required either to give evidence or to produce docu- 
ments. 


evidence 

ments. 


or 


LOC. AMS.— [Allahabad]. The following proviso is added by the Allahabad High Court 

“ Provided that no party who had begun to call his witnesses shall be entitled to obtain process 
to enforce the attendance of any witnesses against whom process has not previously issued or to nil 
any witness not named in a list, which must be filed in Court before the hearing of evidence on his 
behalf has commenced, without an order of the Judge made in writing and stating the reasons therefor " 

[Bombay]. The following shall be added as R. i-A to O. i(j : 

“ i -A. (i) The Court may. on the application of any party for a summons for the attendance 
of any person, permit that service ot such summons shall be effected by such party 


NOTES. 

O. 16, R. 1. — Under R. 1, Court has no 
discretion in the matter of an application for 
summonses on witnesses if such application 
be made before the day of hearing. 68 I. 
C. 2 72. See also 132 I.C. 579=1931 L. 
135; 27 Bom.L.R. 471 = 1925 B. 368; 15 B. 
86; 16 A. 218; 57 C. 560 at 565=1929 C. 
459=49 C.L.J. 546. The word ‘may’ in 
O. 1, means ‘‘it shall be lawful" unless an 
application, on the face of it, is frivolous and 
vexatious, the Court has no discretion ex- 
cept to summon the witnesses. If an appli- 
cation is made too late and the service on 
the witness cannot be effected in time, it is 
no doubt within the discretion of the Court 
to adjourn the date of the hearing or not, 
but that is no reason whatsoever why a 
party should not be given an opportunity, if 
lie is prepared to take the chance of having 
the presence of the witness secured by serv- 
ing a notice upon him. 17 L. 775.’ See 
also 1938 Rang. 360. Even where applica- 
tion is too late Court has no power to re- 
fuse to summon witnesses; it may refuse to 
adjourn the case. 87 I.C. 355=1925 L. 67 
.Vee also 1938 Rang. 360; 101 I.C. 541=1927 
L. 281; see also 96 I.C. 448=1926 P. 545; 
1926 C. 364; 1929 P. 622. Where one party 
desircs the presence of the opposite party in 
Court for purpose of examining him as a 
witness the proper procedure to adopt is fhe 
one under O. 16 and not under the proviso 

to O. 3, R. 1. 146 I.C. 536=1933 M. 821 
=65 M.L.J. 734. The legitimate privilege 
of taking out summons to witnesses is sub- 
ject to the control of the tribunal which is 
called upon to enforce their attendance 
though such control will be sparingly exer- 
cised, and only in exceptional cases. When 
a person’s attendance is required from ul- 
terior motives, a commission may be issued. 


— ■ » • * . 


... , • uumuun in not com- 

pelling the attendance of witnesses must be 
exercised on reasonable grounds distinctly 
stated in the judgment. 7 W.R. 147. De- 

bW R eaS A°c nS ’ {?- r rc ? usa, » necd not b e given. 

• D,rect, °n to witnesses to ap- 
pear— Adjournment of hearing by Court if 

The fa^ a t» C \ 15 I C 367=22 4W- 

. • that a party has undertaken to 

b n « h,s w,tnesse s is no ground for refus- 

to summon them. 6 B. 472. Where 

witnesses summoned are absent, further 

545=1924' V h< £ d a c ‘'! ,, T vcd - 4 Pat L -T. 

decided n,/»i 36 ‘ Al J d , thc casc cannot be 
produced the ground that the witnesses, if 

c\Ve of 1hJ VOU l d n ° t J havc supported the 

1012= 92S T 572 r ThT g 86 I C - 

ions Tlf X rC ,n e o rrC<1 to in the ™m- 
O 498=19 25 C. 1149. 

CAiui nv-Cr 1 \ Proviso (Lahore)— A ppli- 

& -- tst 

the date of h« a ” d w £° wcre Present on 
H-' h Pr C ° 0 V ' S r ? *? R - I -elded by the Lahori 

nesses have tn h th4t 3,1 the wit ' 

The nartv rJ fi. )C i ,ia r Cd in the ,ist filcd - 
when he L»nnl| fi e " S 1,St up tiH thc moment 
157 c OK r,? 65 to lead evidence, 

one and t > L> 488 *, R ‘ 1 is 3 technical 
eithernartv ry. a ^* cncc °. f any Prejudice to 
m! y ffi ClS not l ust 'bed in refusing 
e X “ nn h t C witnesses on the ground that 
tncy were not mentioned m the. list. The 

nclsef’ to* hi 1 ® C ° Urt discrction to allow wit- 
“ S s to . bc examined even if they are not 

he?eT d “V thC hSt if il is satisfied that 
Tl^ t sufficient reasons for doing so 

1941 Lah S 38 U d bC app,icd mechanically. 
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and J? JS? thC 9° U ff ha ! di L rcc ^ scrvicc of the summons by the party applying for the same 

used bv suTnar/v ? thc ?° Urt may > if * is reasonable diligence has been 

used by such party to effect such service, permit service to be effected by an officer of the Court” 

[Lahore]. Add the followimg proviso : — 

,„r" P r id . e . d 'i at ? arty 'X ho has b ^ n to ca " his wilncss shal ‘ be entitled to obtain procc» 
thc attendance of any wttness against whom process has not previously issued, or to produce 
any wttness not named m a .list which must be filed in Court on or before the date on which the 
hearing of evidence on his behalf commences and before thc actual commencement of thc hearing 
of such evidence, without an order of thc Court made in writing and stating thc reasons therefor.” 

[N.-W.F.P], Substitute the following for R. i : — 

" *• (>) On such date as thc Court may appoint and not later than 30 days after the settle- 

ment of issues, the parties shall present in Court a list of witnesses whom they propose to call either 
to give evidence or to produce documents. 

(2) They shall not be permitted to call witnesses other than those contained in the said list, 
except with the permission of the Court and after showing good cause for the omission of the said 
witnesses from thc list ; the Court granting such permission shall record reasons for so doing. 

(3) On thc application to Court or such officer as it appoints in this behalf, the parties 
may obtain summonses for persons whose attendance is required in Court.” 

[Oudh]. Substitute for R. 1 the following : — 

r- . . “ W '• Thc C ° url may. in any suit °r class of suits, require any party to file by a date to be 
hxed by the Court, a list of witnesses whom he proposes to produce ; and may, if necessary, direct 
that such list be kept in a sealed envelope for such time as the Court considers desirable. 

Where such a list has been called for from any party, thc latter shall not, except for special 
reasons be permitted to summon or produce as witness, any person whose name has not been entered 
in the list. 

(2) Subject to the provisions of sub-r. (1) the parties may, after thc suit is instituted, obtain 
on application to the Court or to such officer as it appoints in this behalf, summonses to persons whose 
attendance is required cither to give evidence or to produce documents.” 

[Sindh]. Add thc following as R. i-A after R. 1 ; — 

''A- The Court may, on thc application of any party for a summons for the attendance 
ol any person as a witness, permit that service of such summons shall be effected by such party.” 

2. ( i ) The party applying for a summons shall, before the summons is granted 

p r . 1 and within a period to be fixed, pay into Court such 

paid into Court on applying a sum of money as appears to the Court to be sufficient 
for summons. to defray the travelling and other expenses of the 

person summoned in passing to and from thc Court 
in which he is required to attend, and for one day’s attendance. 

(2) In determining the amount payable under this rule, thc Court may, 

E rls in the ca^e of any person summoned to give evidence 

as an expert, allow reasonable remuneration for the 
time occupied both in giving evidence and in performing any work of an expert 
character necessary for the case. 

(3) Where thc Court is subordinate to a High Court, regard shall be had, 

in fixing the scale of such expenses, to any rules made 
in that behalf. 


Scale of expenses. 


LOC. AMS. — [Allahabad], To O. 16, R. 2, add : — 

“ f4) This rule shall not apply, in cases to which Government is a party, in thc case of witnesses 
who are Government servants whose salary exceeds Rs. 10 per mensem and who are summoned to 
give evidence in.thcir public capacity at a Court situated more than five miles from their head- 
quarters.” 

[Bombay]. Insert as proviso to sub-rule (1) of R. 2 of O. 16 : — 

“ Provided that where Government or a public officer being a party to a suit or proceeding, 
as such public officer supported by Government in thc litigation, applies for a summons to any public 
officer to whom the Civil Service Regulations apply, to give evidence of facts which have come to his 
knowledge, or of matters with which he has had to deal as a public officer, or to produce any docu- 
ments from public records, the Government or the aforesaid officer shall not be required to pay any 
sum of money on account of the travelling and other expenses of such witness.” 

f 9 


NOTES. 

O. 16 , R. 2 . — After the list of witnesses 
has been filed and batta paid, Court’s Offi- 
cers and not the applicant are responsible 
for their service. 15 W.R. 88. Dismissal 
of suit is proper where plaintiff fails to pay 


process fees. 89 I.C. 955. No action 
will lie for the expenses of a witness, •> 
W.R.S.C.C. Refce. 6. A witness is entitled 
to be paid his expenses although he has not 
applied for them before giving his evidence. 
4 B. 619. 
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[Calcutta]. R. 2. Cancel clauses (i) and (2) and substitute therefor the following: — 

(1) The Court shall fix in respect of each summons such a sum of money as appears to the 
Court to be sufficient to defray the travelling and other expenses of the person summoned in passing 
to and from the Court in which he is required to attend, and for one day’s attendance. 

(2) In fixing such an amount the Court may, in the case of any person summoned to give 
evidence as an expert, allow reasonable remuneration for the time occupied both in giving evidence 
and in performing any work of an expert character necessary for the case.” 

[Lahore]. Add the following as an Exception to R. 2 (t) : — 

“ Exception . — When applying for a summons for any of its own officers, Government will be 
exempt from the operation of clause (1).” 

[Nagpur]. Add the following as an exception to r. 2 (1) : — 

“ Exception . — When applying for a summons for any of its own officers, Government will be 
exempt from the operation of sub-R. (1).” 

[Patna]. Add the following proviso to O. 16, R. 2 (1) : — 

“ Pr ided that the Secretary of State shall not be required to pav any expenses into Court 
under this rule when he is the party applying for the summons, and the person to be summoned is 
an officer serving under Government, who is summoned to give evidence of facts which have come 
to his knowledge, or as matters With which lie has had to deal in his public capacity.” 

[Rangoon]. Add the following to R. 2 (1) : — 

“ Provided that in cases to which Government or a local authority is a party : 

(a) No payment into Court will be required for the travelling and other expenses of a servant 
°f Government or of local authority who may be required to be summoned at the instance of Govern- 
ment or the local authority prospectively to give evidence in his official capacity ; 

(b) The amount to be paid into Court for the travelling and other expenses of a sen-ant of a 
Government or of a local authority whose salary exceeds Rs. 10 and who may be required to be 
summoned at the instance of a party other than the Government or the local authority respectively 
to give evidence in his official capacity in a Court situated at a distance of more than five miles from 
h.s headquarters shall be equivalent to the travelling and halting allowances admissible under the 
rules applicable to him in lus ofhcial capacity.” 

The following shall be substituted for sub-R. (3) : — 

“ ( 3 ) Subject to the provisions of sub-R. (2), travelling and other expenses of witnesses, in 
Courts subordinate to the High Court other than the Court of Small Causes of Rangoon, shall be 
payable on the following scale,: — ® * 

(1) Ordinary labouring classes .- The actual railway or steamboat fare to and from the Court 
by the lowest class ; or where the journey could not have been performed by rail or steam-boat 
actual travelling expenses up to a limit of Rs. 2 a day by boat and of 4 annas a mile by road and 

d? in du phce°Xre the Cour^U h°U '<> are residents of places’ othet 

whtre the P ^ur! b held! ,Rht l ° ,h ° SC who arc rodents of the place 

(2) Petty Village officers.— The same rates as above for railway or steam-boat fare or actual 
travelling expenses by boat or road up to the limit of Rs 2 a dav bv hoar 

by road ; and an allowance for each day’s absence fro.n home of fourteen L ? f ^ 3 m,l P 

dents of places other than the place where the Court is held and of twrkrTn ° !° S ? ‘° a f C rCS '' 
residents of the place where the Court is held. “ ’ tWC,VC annas to ,host who a « 

.ho journey could no. have been performed by rail or nTam-boa, ^ ac.ual ,„, ir Ur ‘ ; ° r whcrc 
limi. of Rs. 4 a day by boa. and annas six a mile by roadTnd an aHnwi ” ", g ex P cn ^ s U P <°. a 
special cases Rs. .-B-o per each day's absence from home allowance »°« to exceed except ,n 

an allowance’ .mcordin^To^circumstmiies^or^.o'exceed^ 1 “ ,ra . v '" in S. ' lo from .he Court with 

absence from home. r.rcums,ances, no. to exceed except m special cases Rs. 5 for each day's 

(5) Witnesses following any / profession , such as medicine or lm„ —\ -in 
to circumstances. law ‘ ^ special allowance according 

(fi) lodging allowance .— In addition to the above t l^terl™ n 
in special cases rupee one for persons in class (a) 4nd run -e? .‘‘ loWanCC not cxc ? cd >ng except 
and (5) may be allowed for each night ncccssarilv P f , for P crsons »» classes (4) 

that the witness has to pay for his night’s lodging. When an -Imn , fr ,° ni '°T C * f , thC C .° Urt ‘ S sat . isf,cd 
as a special case, it shall not exceed the actual amount spent • UlU cxcccdin S dus sca lc is sanctioned 

Provided that — 

(1) A servant of Government or of a local authr.ru,, ,.,i_ 1 . „ 

giving evidence in his official capcaity in a suit to which r sa,ar Y exceeds Rs. 10 per mensem 
pc'ctivcly is a party— * wh,ch Government or the local authority rcs- 

(a) When giving evidence at a place more that, g.. i e , , 

receive any.hing under ,h„e rule,, bu. .hall be given a cexdfica.c TafrenST" 0 "' n ° l 
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( b ) When giving evidence at a place not more than five miles from his headquarters, shall 
in eases where the Court consider it necessary, receive under these rules actual travelling expenses, 
but shall not receive subsistence, special or expert allowances. 

(2) A servant of Government or of local authority whose salary does not exceed Rs. io per 
mensem, giving evidence in his official capacity, shall receive his expenses from the Court. 

Note . — When the journey has to be performed partly by rail or steam-boat and partly by 
road or boat, the fare shall be paid in respect of the former and the mileage or boat allowance in 
respect of the latter part of the journey. 

Railway servants summoned by a Civil Court as witnesses, and travelling by rail to attend 
the Court should be paid the railway fare to which they arc entitled under the rules for the payment 
of witnesses without regard to the fact that they may have travelled under a pass and not on actual 
payment of the fares.” 

[Sind]. Insert the following as proviso to sub-R. (i) : — 

“ Provided that where Government or a public officer being a party to a suit or proceeding 
as such public officer supported by Government in the litigation applies for a summons to any public 
officer to whom the Civil Service Regulations apply to give evidence of facts which have come to 
his knowledge, or of matters with which he has had to deal as a public officer, or to produce any 
document from public records, the Government or the aforesaid officer shall not be required to pay 
any sum of money ’on account of the travelling expenses of such witness.” 


ness. 


3. The sum so paid into Court shall be tendered 
lender of expenses to wit- to the p Crson summoned, at the time of serving the 

summons, if it can be served personally. 

LOG. AMS. — [Bombay]. Insert as proviso to R. 3 of O. 16 : — 

41 Provided that where the witness is a public officer to whom the Civil Service Regulations 
apply and is summoned to give evidence of facts which have come to his notice or of facts with which 
he has to deal in his official capacity, or to produce a document from public record, the suin payable 
by the party obtaining the summons on account of his travelling and other expenses shall not be 
tendered to him.” 

[Calcutta]. Cancel r. 3 and substitute therefor the following : — 

44 The sum so fixed shall be tendered to the person summoned, at the time of serving the 
summons, if it can be served personally.” 

[Lahore]. For R. 3, substitute the following : — 

44 3. (1) The sum so paid into Court shall, except in the case of a Government servant, be 

tendered to the person summoned at the time of serving the summons, if it can be served personally. 

(2) When the person summoned is a Government servant the sum so paid into Court shall 
be credited to Government. 

Exception (1 ). — In eases in which Government servants have to give evidence at a Court situate 
not more than five miles from their headquarters, actual travelling expenses incurred by them may, 
when the Court considers it necessary, be paid to them. 

Exception (2). — A Government servant, whose salary does not exceed Rs. to per mensem, may 
receive his expenses from the Court.” 

[Nagpur]. For R. 3, substitute the following : — 

44 3. (1) The sum so paid into Court shall, except in the case of a Government servant, be 

tendered to the person summoned, at the time of serving the summons, if it can be served personally. 

(2) When the person summoned is a Government servant the sum so paid into Court shall 
be credited to Government. 

Exception (1). — In eases in which Government servants have to give evidence at a C*>urt 
situate not more than 5 miles from their headquarters, the actual travelling expenses incurred y 
them, may, when the Court considers it necessary, be paid to them. 

Exception (2).— A Government servant, whose salary docs not exceed Rs. 10 per mensem may 

receive his expenses from the Court.” 

[Patna]. Add the following as proviso to R. 3 of O. 16 : — 

44 Provided that when the person summoned is an officer of Government who has been sum 
moned to give evidence in a case to which Government is a party, of facts which have come o 
knowledge, or of matters which he has had to deal, in his official capacity ; then— 

(i) if the officer’s salary does not exceed Rs. to a month, the Court shall at Uie time 
service of the summons make payment to him of his expenses as determined by R. 2 and rec 

amount from the treasury ; . , , _ . . . , . than 

(ii) if the officer’s salary exceeds Rs. 10 a month and the Court is situated . not m ^ 

five miles from his headquarters, the Court may, at its discretion, on his appearance, p y 
actual travelling expenses incurred ; 


NOTES. 

O. 16, R. 3. — A witness who attends on 
subpoena is entitled to demand his batta at 
any time, from the party summoning him 
although he gives evidence as witness for a 


party other than the party summoning him. 
28 B. 647. If he docs not attend, he can be 
sued for the recovery of the sum tender . 
17 M.L.J. 143. 
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(iii) if the officer’s salary exceeds Rs. to a month and the Court is situated more thyi five 
miles from his headquarters, no payment shall be made to him by the Court. In such cases any 
expenses paid into Court under R. a shall be credited to Government.” 

[Rangoon]. To R. 3 of O. 16, add the following : — 

“ This rule does not apply, where the person summoned is a servant of Government or of a 
Local Authority summoned to give evidence in his official capacity in a case to which the Government 
or the Local Authority respectively is a party.” 

[Sind]. Insert the following as proviso : — 

“ Provided that where the witness is a public officer to whom the Civil Service Regulations 
apply and is summoned to give evidence of facts which have come to his notice, or of facts with which 
he has had to deal in his official capacity, or to produce a document from the public record, the 
sum payable by the party obtaining the summons on account of his travelling and other expenses 
shall not be tendered to him.” 


4. (1) Where it apppears to the Court or to such officer as it appoints in 

this behalf that the sum paid into Court is not suffi- 
Procedure where insufficient c [ en t to cover such expenses or reasonable remuneration, 
sum pat in. the Court may direct such further sum to be paid 

to the person summoned as appears to be necessary on that account, and, in case 
of default in payment, may order such sum to be levied by attachment and sale of 
the movable property of the party obtaining the summons ; or the Court may 
discharge the person summoned, without requiring him to give evidence ; or may 
both order such levy and discharge such person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a longer period 
. than one day, the Court may, from time to time, order 

tAinKnt v' " the P art Y at " hose instance he was summoned to pay 

tamed more than one day. • ’ . „ . , . , t ’ 

into Court such sum as is sufficient to delray the expenses 
of his detention for such further period, and, in default of such deposit being made, 
may order such sum to be levied by attachment and sale of the movable property 
of such party ; or the Court may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and discharge such person 
as aforesaid. 


LOG. AMS. — [Calcutta]. Cancel clause (1) and substitute therefor the following : — 

“ (1) Where it appears to the Court or to such officer as it appoints in this behalf that the 
sum so fixed is not sufficient to cover such expenses or reasonable remuneration, the Court may direct 
such further sum to be paid to the person summoned as appears to be necessary on that account, 
and in case of default in payment, may order such sum to be levied by attachment and sale of the 
movable property of the party obtaining the summons ; or the Court may discharge the person 
summoned without requiring him to give evidence ; or may both order such levy and discharge 
such person as aforesaid.” 

[Lahore], Rule 4. After the word “ summoned,” where it first occurs in R. 4 (1) insert— 

“ or, when such person is a Government servant, to be paid into Court.” 

[Madras]. Insert the following as R. 4- A in O. 16 : — 

“ 4-A. (1) Notwithstanding anything contained in the foregoing rules, in any suit by or 

against the Secretary of State for India in Council no payment in accordance with R.2 or R.4 shall 
be required when an application on behalf of Government is made for summons to a Government 
servant whose salary exceeds Rs. 10 per mensem and whose attendance is required in a Court situate 
more than five miles from his headquarters, and the expenses incurred by Government in respect of 
the attendance of the witness shall not be taken into consideration in determining costs incidental 
to the suit. 


(2) When any other party to such a suit applies for a summons to such an officer, he shall 
deposit in Court along with his application a sum of money for the travelling and other expenses 
of the officer according to the scale prescribed by the Government under whom the officer is serving 
and shall also pay any further sum that may be required, under r. 4 according to the same scale and 
the money so deposited or paid shall be credited to the Government. 

(3) In all cases where a Government servant appears in accordance with this rule, the Court 
shall grant him a certificate of attendance.” 

[Nagpur]. Rule 4. After the word “ summoned,” where it first occurs in R. 4 (1) insert — 

“ or, when such person is a Government servant, to be paid into Court.” 

5. Every summons for the attendance of a person to give evidence or to 


NOTES. 

O. 16, R. 4. — Default of payment. Only 
movable property can be attached. 70 I.C. 
123=26 C.W.N. 877. 


O. 16, R. 5. — A summons should state 
the place of attendance. 7 M.H.C.Ap. XIV 
& XLIII. A summons should clearly spe- 
cify the title of the Court and the place, day 
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produce a document shall specify the time and place 
lime, place and purpose of at w hi c h } ie j s required to attend, and also whether his 

summons. attendance is required lor the purpose of giving evidence 

or to produce a document, or for both purposes ; and 
any particular document, which the person summoned is called on to produce 
shall be described in the summons with reasonable accuracy. 

6. Any pe’son may be summoned to produce a document, without being 

summoned to give evidence ; and any person sum- 
Summons to produce docu- moned merely to produce a document shall be deemed 
TTIcnt ‘ to have complied with the summons if he causes such 

document to be produced instead of attending personally to produce the same. 

Power to require persons 7. Any person present in Court may be required 

present in Court to give evi- by the Court to give evidence or to produce any docu- 
dence or produce document. ment then and there in his possession or power. 

LOC. AM. — [Calcitta], Insert the following : — 

“ 7-A. (i) Except where it appears to the Court that a summons under this Order should 

be served bv the Court in the same manner as a summons to a defendant, the Court shall make over 
for sen ice all summons under this Order to the party applying therefor. The service shall be effected 
by or on behalf of such party by delivering or tendering to the witness in person a copy thereof signed 
by the Judge or such officer as he appoints in this behalf and sealed with the seal of the Court. 

(jj) Rules 16 and 18 of O. 5, shall apply to summons personally served under this rule, as 
though the person effecting service were a serving officer. 

(it j) If such summons, when tendered, is refused or if the person served refuses to sign an 
acknowledgment of service or if for any reason such summons cannot be served personally, the 
Court shall, on the application of the party, re-issue such summons to be served by the Court in like 
manner as a summons to a defendant.” 

8. Every summons under this Order shall be served as nearly as may be 

in the same manner as a summons to a defendant, and 
Summons how served. ^ Grdcr y Qs tQ proof of scrvicc sha ll apply 

in the case of all summonses served undei this rule. 

LOC. AMS. — (Allahabad). For the words in line 1 “ under this order shall be served” 
read " under this order may by leave of the Court be served by the parly or his agent, applying for 
the same, by personal service and failing such serv ice shall be served.” 

[Calcvtta]. Rule 8. Cur, cel R. 8 and substitute therefor the following : — 

”8. (t) Every summons under this Order not being a summons made over to a party for 

service under r. 7-A ( 1 ) of this Order, shall be served as nearly as may be in the same manner as a 
summons to a defendant, and the rules in O. 5, as to proof of service shall apply thereto. 

(2) The party applying for a summons to be served under this rule shall, before the summons 
is granted and within a period to be fixed, pay into Court the sum fixed by the Court under K. 2 
of this Order.” 

[Oudh]. In Oudh add the following provisos : — 

" Provided that any party may, with the sanction of the Court, himself or by his agent effect 
service on his own witness, as if lie were an officer of the Ckuirt ; but in this case no diet money pai 
to a witness by a party or by his agent shall be included in the costs of the suit unless the win. 
verifies such payment before an officer of the Court : 

Provided also that the special procedure for the service of summons upon defendant under 
O 5, R. 20-A (l) shall not apply to service of summons under this order.” 

[Patna]. Add the following proviso to R. 8 : — 

“ Provided that a summons under this Order may by leave of the Court be served V ‘ 
party or his agent, applying for the same, by personal scrvacc. If such service is not c cc f 
the Court is satisfied that reasonable diligence has been used by the party or his agent to c 
service, then the summons shall be served by the Court in the usual manner. 

[Rangoon], The following proviso shall be added : — . 

“ Provided that, at the request of a party or his pleader, a summons for service on » wi 
or witnesses, whose attendance is required by such parly may be delivered to such party P crv j cc 

for service by a person employed by such party or his pleader, and the rulcs ‘" ‘ 5 ’ h j s pleader 
and proof of service shall apply in such case as if the person employed by such party or ^ p 
to enfect service were the officer of the Court whose duty it is to effect service o si 

O. 16 , R. 8.— The rule is one >n favour 
of the witness, and. for enforcing diligence 
on the p&rty. 9 B. 308 ( 310 ) • t ( 


NOTES. 

and time of the day when attendance is re- 
quired,. 5. At 7.-.,. . :.j ■ 
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9. Service shall in all cases be made a sufficient time before the time specified 

„ r „ • _ in the summons for the attendance of the person sum- 

moned, to allow him a reasonable tune for preparation 
and for travelling to the place at which his attendance is required. 


LOG. AM. — [Rangoon]. The following shall be added : — 

“ Where the person summoned is a public officer or servant of the Railway Company, sufficient 
time shall also be allowed in order to give the witness an opportunity of communicating with his 
departmental superior, so as to arrange for the discharge of his duties during his temporary absence 
from his post.” 


10. (1) Where a person to whom a summons has been issued either to attend 

„ , . .to give evidence or to produce a document fails to attend 

fails to comply with summons. or 1° produce the document in compliance with such 

summons, the Court shall, if the certificate of the 
serving officer has not been verified by affidavit, and may, if it has been so verified, 
examine the serving officer on oath, or cause him to be so examined by another 
Court, touching the service or non-service of the summons. 

(2) Where the Court secs reason to believe that such evidence or production 
is material, and that such person has, without lawful excuse, failed to attend or 
to produce the document in compliance with such summons or has intentionally 
avoided service, it may issue a proclamation requiring him to attend to give evidence 
or to produce the document at a time and place to be named therein ; and a copy 
of such proclamation shall be affixed on the outer door or other conspicuous part 
of the house in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, or at any time 
afterwards, the Court may, in its discretion, issue a warrant, either with or without 
bail, for the arrest o r such person, and may make an order for the attachment of his 
property to such amount as it thinks fit, not exceeding the amount of the costs 
of attachment and of any fine which may be imposed under lule 12 : 

Provided that no Court of Small Causes shall make an order for the attach- 
ment of immovable property. 


11. Where, at any time after the attachment of 

If witness appears, attach- hfe propci ty, such person appears and satisfies the 
ment may be withdrawn. Court 

(a) that he did not, without lawful excuse, fail to comply with the summons 
or intentionally avoid service, and 

( b ) where he has failed to attend at the time and place named in a pro- 

clamation issued under the last preceding rule, that he had no notice of such pro- 
clamation in time to attend, . 


the Court shall direct that the property be released from attachment, and shall 
make such order as to costs, of the attachment as it thinks fit. 


NOTES. 

O. 16, R. 10. — The main purpose of pro- 
ceedings taken under O. 16, R. 10, is to indi- 
cate the authority of the Court, though in- 
cidentally a party who secures the presence 
of a witness may also benefit, if, as a result 
of the proceedings, the witness should ulti- 
mately appear. A person who asks the 
Court to attach certain property as the pro- 
perty of a witness under O. 16, R. 10 can- 
not be placed on the same footing as a de- 
cree-holder who moves the Court to attach 
certain properties as the properties of his 
judgment-debtor, because the proceedings to 
enforce the attendance of a witness arc the 
act of the Court. The same legal conse- 
quences cannot therefore follow if the pro- 
perty attached happens to be not of the wit- 
ness but -of another. A party therefore 


who moves the Court under O. 16, R. 10 
and gets attached wrongly and carelessly 
properties of some other person as proper- 
ties of the witness, cannot be held liable for 
damages for trespass in a suit by the owner 
of the properties, especially when the party 
is not shown to have acted maliciously. 
1937 M. 811=46 L.W. 966. Where an 
application is made at a very late stage of 
the case, to enforce the provisions of this 
rplc, Court is justified in not adjourning the 
cdse. 15 W.R. 176. Non-appearance of 
witness — Court should not insist on party 
taking out warrant if the party offers to 
produce the witness himself. 101 I.C. 257 
(2)=1927 L. 424 (1). 

O. 16, R. 10 (3).— See 7 P. 312; 1928 
L. 979. 
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12 . The Court may, where such person dees not appear, or appears but 

. fails so to satisfy the Court, impose upon him such 

Procedure if witness fai s bnc no t exceeding five hundred rupees as it thinks fit, 

to appear. having regard to his condition in life and all the cir- 

cumstances cf the case, and may order his property, or any part thereof, to be 
attached and sold or, if already attached under rule io, to be sold for the purpose 
of satisfying all costs of such attachment, together with the amount of the said fine, 

if any : 

Provided that, if the person whose attendance is required pays into Court 
the costs ond fine aforesaid, the Court shall order the property to be released from 
attachment. 


13 . The provisions with regard to the attachment and sale of property in 

the execution of a decree shall, so far as they are appli- 
Mode of attachment. cable, be deemed to apply to any attachment and sale 

under this Order as if the person whose property is so attached were a judgment- 
debtor. 


14 . Subject to the provisions of this Code as to attendance and appearance 

and to any law for the time being in force, where the 
Court may of its own accord Court at any time thinks it necessary to examine any 
summon as witnesses strangers ^ othcr than a party to thc suit and not called 

as a witnesss by a party to the suit, thc Court may, 
of its own motion, cause such person to be summoned as a witness to give evidence, 
or to produce any document in his possession, on a day to be appointed, and may 
examine him as a witness or require him to produce such document. 

1 5 . Subject as last aforesaid, whoever is summoned to appear and give evidence 

in a suit shall attend at thc time and place named in 
Duty of persons summoned tbc surn mons for that purpose, and whoever is summoned 
to give evidence or produce produce a document shall either attend to produce it, 

or cause it to be produced, at such time and place. 

16 . ( 1 ) A person so summoned and attending shall, unless the Court other- 

wise directs, attend at each hearing until thc suit has 

When they may depart. been disposed of. 

( 2 ) On the application of cither party and thc payment through thc Court 
of all necessary expenses (if any), the Court may require any person so summoned 


NOTES. 

O. 16, R. 12. — No order under R. 12 can 
be made until thc procedure laid down in 
R. 10 had been followed, where that rule 
applies. 33 I.C. 968=20 C.W.N. 511; 57 
I.C. 302; 1929 A. 850. But see 48 M. 941 
c=49 M.L.J. 438, where it has been held 
that there need not be any issue of procla- 
mation or attachment of property before the 
fine is imposed. If an order for attachment 
of property is made, and thc person concern- 
ed fails to attend in obedience to a warrant, 
Court may impose upon him a fine under 
R. 12. 55 I.C. 425=31 C.L.J. 363. When 

witness or party is present, and Court directs 
him by word of mouth to produce a docu- 
ment, and there cannot be the slightest mis- 
take as to the witness or thc party having 
received information of such direction, it 
will be merely making a travesty of pro- 
cedure to insist upon thc Court issuing a 
summons to a witness who is present. On 
failure by a witness to produce thc document 
he can be fined without going through thc 
cumbrous procedure. 116 I.C. 483=1929 A. 


I. Both arrest and attachment cannot be 

rdered. 51 I. C. 967=27 M. L. T. 95. 

ourt is not hound to compel attendance ot 
witness in absence of an application by a 
irty to that effect. 57 I.C. 311. Where 
’itness appears, but is unable to produce tnc 
ocumcnt, it is illegal to impose a fine upon 
ini . 61 I.C. 967 . 

O. 16, R. 14: Examination ok I leader 
s Court Witness.— Court may refuse to 
xamine the lawyer of one party as a .Court 
; itness when in dealing with his client s ca 
c is aware of every detail which was ex- 
acted to be .elicited from him. Thus > 
kill not be fair to examine him after tn 
Ictails had been discussed in two Cour • 
2 P. 359=1933 P. 306. A witness calico 

y the Court is liable to be cross-examined 

>y any of thc parties. 11 W.R. 468. 

O. 16. R. 16.— The rule has been amended 

o as to meet thc ruling in 5 ’ 

32. These rules have no application to 
asc where a party to a suit desires t 8 
jvidcncc of his own motion in lus own 

avour. 35 C.L.J. 7=68 I.C. 9. 


0. 16, R. 20] 
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and attending to furnish security to attend at the next or any other hearing or until 
the suit is disposed of and, in default of his furnishing such security, may order 
him to be detained in the Civil prison. 

LOC. AM. — [Lahore]. Add the following : — 

(3) In the absence of the presiding officer the powers conferred by sub-rule (2) may be exercised 
by the Senior Subordinate Judge of the First Class exercising jurisdiction at the headquarters of the 
District, or by any judge or Court-official nominated by him for the purpose: 

Provided that a Court Official nominated for the purpose, shall not, order a person, who fails 
to furnish such security as may be required by sub-rule (2) to be detained in prison but shall refer 
the case immediately to the Presiding Officer on his return. 

17. The provisions of rules 10 to 13, shall, so far as they are applicable, be 

..... r . . deemed to apply to any person who having attended in 

Application of rules 10 to .. ri . i /r . P. . r . 

, 3 compliance with a summons departs, without lawful 

excuse, in contravention of rule 16. 

18. Where any person arrested under a warrant is brought before the Court 

in custody and cannot, owing to the absence of the 
Procedure where witness p ar ti cs or any of them, give the evidence or produce 

dencc or produce document. thc document which he has been summoned to give or 

produce, the Court may require him to give reasonable 
bail or other security for his appearance at such time and place as it thinks fit, and, 
on such bail or security being given, may release him, and in default of his giving 
such bail or security, may order him to be detained in the civil piison. 

No Witness to be ordered to No one shal , be ordered to attend in person 

within certain limits. to £ :vc evidence unless he resides— 

(а) within the local limits of the Court’s ordinary original jurisdiction, or 

(б) without such limits but at a place less than fifty or (where there is railway 
or steamer communication or other established public conveyance for five-sixths 
of the distance between the place where he resides and the place where the Court 
is situate) less than two hundred miles distance from the Court-house. 

20. Where any party to a suit present in Court refuses, without lawful excuse, 

when required by the Court, to give evidence or to 
Consequence of refusal of p ro duce any document then and there in his possession 

S'/d on £££?"“ or l >owcr > thc Court pronounce judgment against 

him or make such order in relation to the suit as it 

thinks fit. 


NOTES. 

O. 16, R. 17.— Unless it can be clearly held 
that, a witness was expressly directed to re- 
attend the Court on a particular date, and 
that he understood that he was so required 
by the Court, and that he in spite of it 
failed to re-attend as required, he cannot he 
liable to he dealt with under O. 16, R. 17. 
In the absence of any definite order of the 
Court borne out by the record pointing to 
the existence of any such direction requiring 
him to attend, a mere impression on the 
art of the Judge that the witness had so 
een ordered to attend, docs not justify the 
Court in proceeding under O. 16, R. 17, for 
his failure to attend. 180 I.C. 102= A. I . 
R. 1939 Pat. 285. 

O. 16, Rr. 19 and 21. — Scope of. 35 
C.L.J. 78=68 I.C. 9. O. 16, R. 19 if 
controls O. 26, R. 1. See 63 C. 914. A 
plaintiff who docs not reside within limits 
of the jurisdiction of trial Court nor within 


200 miles of the place where the Court sits 
cannot be compelled to appear in person as 
a witness for the defendant; hut the defend- 
ant has to get him examined on commission 
at the place where the plaintiff resides. 140 

I. C. 716=1932 N. 135. Sec also 68 M.L. 

J. 203=1935 M. 244. 

O. 16, R. 20. — What is or what is not a 
lawful excuse, must depend on the circum- 
stances of each case. 18 W.R. 63. The 
stringent provisions of this rule ought to he 
applied only in case of contumacious liti- 
gants. 15 W.R. 253. The requirement of 
the law under R. 20 is fulfilled, if the docu- 
ment is produced, and where a document is 
produced hut refused to be exhibited, the 
Court cannot dismiss the suit. 46 I.C. 879 
=28 C.L.J. 24. A decision against a party 
for failure to give evidence does not operate 
as res judicata. 2 C. 222. An appeal will 
lie from a decree passed under this rule. 
See also O. 43, R. 1. 
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t,... , . . 21 . Where any party to a suit is required to give 

to parties Summoned! 5 3PP V e Y idcnce or t( J produce a document the provisions as to 

witnesses shall apply to him so far as they are applicable* 

LOG. AMS. — [Calcutta], Substitute the following : — 

21 . (i) When any party to a suit is required by any other party thereto to give evidence 

or to produce a document, the provisions as to witnesses shall apply to him so far as applicable. 

( 2 ) When any party to a suit gives evidence on his own behalf, the Court may, in its dis- 
cretion, permit him to include as costs in the suit a sum of money equal to the amount payable for 
travelling and other expenses to other witnesses in the case of similar standing. 

[Madras]. O. XVI, R. 21 . Substitute the following for R. 21 : — 

( 1 ) When a party to a suit is required by any other party thereto to give evidence or to produce 

Rules in case of parties appear- a d ° cum --n<. Ihc provisions as .o witnesses shall apply to him 

ing as witnesses. 50 far as a PP 1,cablc ' 

( 2 ) When a party to a suit gives evidence on his own behalf, tin- Court may, in its discretion, 
permit him to include as costs in the suit a sum of money equal to the amount payable for travelling 
and other expenses to other witnesses in the case of similar standing. 

[Allahabad]. Add the following to O. 16 as Rules. 22 and 23 : — 

“ 22 . ( 1 ) Save as provided in this rule and in R. 2 . the Court shall allow travelling and other 

expenses on the following scale : — (</) In the- case of witnesses of the class of cultivators, labourers and 
menials, six annas a day : (/>) in the case of witnesses of a iK tter c lass such as zemindars, traders, 
pleaders, and persons of corresponding rank, from eight annas to two rupees a day, as the Court 
may direct : and (c) in the case of witnesses of superior rank, including officers of Government in 
receipt of salary of not less than Rs . 200 a month, from three to five rupees a day. 

( 2 ) If a witness demands any sum in excess of what has been paid to him, such sum shall be 
allowed if he satisfies the Court that he has actually necessarily incurred the additional expense. 

Illustration. 


A post ofhcc or railway employee summoned to give evidence is entitled to demand from the 
party on whose behalf or at whose instance he is summoned the travelling and other expenses 
allowed to witnesses of the class or rank to which he belongs, and in addition the sum for which 
he is liable as payment to the substitute officiating during his absence from duty. The sum so 
payable in respect of the substitute will be certified by the official superior of that witness on a 
slip which the witness will present to the Court from which the summons was issued. 

( 3 ) If a witness be detained for a longer period than one day the expenses of his detention 
shall be allowed at such rate not usually exceeding that payable under cl. ( 1 ) of this rule as may seem 
to the Court to be reasonable and proper : 

Provided that the Court may, for reasons stated in writing, allow expenses on a higher scale 
than that hereinbefore prescribed.” 

“ 23 . In cases to which Government is a party, Government servants, whose salary* exceeds 
Rs. 10 per mensem and all police constables whatever their salary may be who are summoned to give 
evidence in their official capacity at a Court situated more than five mile,s from their headquarters 
shall be given a certificate of attendance by the Court in lieu of travelling and other expenses. 


ORDER XVII. 

Adjournments. 

1 . ( 1 ) The Court may, if sufficient cause is shown, at any stage of the suit 

Court may grant time and grant time to the parties or to any of them, and may 
adjourn hearing. from time to time adjourn the hearing of the suit. 


NOTES. 

O. 16, R. 21 . — See 140 I.C. 716=1932 N. 
135, cited under O. 16, R. 19. Court has 
no power under R. 21 or any other provi- 
sion of the Code to order travelling expens- 
es of a party to the suit who has given evi- 
dence in support of his own case, by way 
of costs to him. 41 L.W. 186=68 M.L.J. 
203=159 I.C. 319=1935 M. 244. 

O. 17, R. 1: Applicability ok O. 17 to 
AN APPLICATION UNDER O. 34, R. 5 . — See 

31 S.L.R. 180. 

Application ok the Rule — The rule does 
not apply to an adjournment not made at 
the instance of the parties. 2 C.W.N. 490. 


Application for adjournments should not be 
belated. 83 I.C. 257=1925 N. 536 (2). 
Non-compliance with a provision of law docs 
not give a party an absolute right to insist 
on an adjournment. 5 Pat.L.J. 390. Ad- 
journment is in the discretion of Court. 
24 I.C. 206; 37 I.C. 266=1 Pat.L.J. 173; 
27 I.C. 942. ,9cc also 17 Pat.L.T. 329=15 
P, 561 (S.R.). Court can no doubt refuse to 
grant an adjournment for good reasons, but 
if an adjournment be given, the Court can- 
not refuse to summon witnesses for the an- 
journed hearing if the process-fees arc pan , 
unless the Court is satisfied that the apP* 1 ' 
cation for the summons is not made bot 
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( 2 ) In every such case the Court shall fix a day for the further hearing of 
n t r a- . the suit and may make such order as it thinks fit with 

respect to the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all the witnesses in attendance 
have been examined, unless the Court finds the adjournment of the hearing beyond 
the following day to be necessary for reasons to be recorded. 

# 0 0 0 • # • 

LOC. AMS. — [Allahabad]. The following proviso is added by the Allahabad High Court: — 

Provided further that no such adjournment shall be granted for the purpose of calling a witness 
not previously summoned or named, nor shall any adjournment be utilised by any party for such 
purpose, unless the Judge has made an order in writing under the proviso to O. i G, K. t. 

[Lahore], ( i ) To R. i add the following as sub-R. (3) : — 

(3) Where sufficient cause is not shown for the grant of an adjournment under sub-R. ft) 
the Court shall proceed with the suit forthwith. 

(it) ToR. t (i) before the word “the Court” add the words subject to the provisions of O. XXII I» 
r. .3” — (H.C. Notification No. 21 1 — dated 21 — 7 — 37). 


NOTES. 

fide or, is an abuse of the power of the Court 
to summon witnesses. Where, on the other 
hand, the non-attendance of the witnesses 
was due to the mistake of the process writer, 
who had given a wrong date of hearing. 
Court should adjourn the case to enable the 
narty to summon his witnesses afresh. 146 
T.C. 334— 1 6 Nag.L J. 208=1933 N. 336. 
Where a person applied to the Court with- 
out delay for the issue of summons and 
paid in the necessary fees and on the date 
fixed for the recording of evidence, some 
of the witnesses although dulv served re- 
fused to come to Court until they had been 
served through their superior officers and 
he asked for adjournment but the Court 
refused it on the ground that sufficient cause 
had not been made out. High Court can 
examine the correctness of the order and it 
was the dutv of the Court to see that ser- 
vice was effected. 117 I.C. 891=1929 L. 
620. Case transferred without notice to 
defendant an adjournment should be given 
if he pleads unpreparedness to go on 91 
TC. 167=7 P.L.T. 381=1925 P. 534. 
O. 17, R 1 draws a distinction between the 
noarint; of a suit anH the hearing of evidence 
46 T.C. 246=27 C.L.J. 119. When the de- 
fence set up is of such a nature as to take 

? n bv sun,ri . sc - ‘'me should be granted. 

W.R. 84. Trial Court alone has power 
t° 8rant adjournment. 26 I.C. 261=16 M. 
L. J 504. Signature of parties or their 
pleaders to he taken when adjournments are 
granted. 4 P. 440=1925 P. 807. Court 
can grant adiournment on the understand- 
mg that plaintiff should bear the whole 

S n ° w C T he ? ri "£- 7 C. 177. .SVe. also 

fw T \ HoW r » 30S 1*7 (1 ^ aUPCr suit) : ^ 1938 > 

1 M.L.J. 793. o. 17 R. 1 gives the Court 

power to make an order as to costs onlv in 
respect of the costs occasioned bv the ad- 
journment and not the costs of the suit 
generally The rule docs not entitle the 
Court to demand payment of the entire costs 
of the suit incurred up to the date on which 
the adjournment is asked for. What can be 
allowed is only the costs of the day includ- 
ing a reasonable fee to the legal practitioner 

C.C.M— 114 


engaged bv the opposite party. 47 L. W. 
780= A. I. R. 1938 Mad. 71 1= / 1938 1 M.L. 
T. 793. If costs are not paid, the suit is 
liable to be dismissed. 35 I.C. 534. Where 
such a condition is imposed on the defend- 
ant and he fails so to pay. Court can strike 
off the defence and proceed ex parte. 47 A. 
538=23 A.L.J. 312. But payment on the 
same day should not be insisted on. 1925 
C. 570=78 I.C. 125. When a pleader is 
asked to admit the genuineness of certain 
documents there and then, he is entitled to 
consult his client; and the Court, simply be- 
cause the pleader wants a short adiournment 
to receive proper instructions, should not 
burden him with costs. 38 P.L.R. 896= 
1936 Lab. 705. Illness of counsel is good 
ground to grant adjournment. 1939 A.M. 
L.J. 118. Where the defendant who was 
present in Court summoned no evidence and 
applied for adjournment on the pretext of 
being ill and the Court rejected the applica- 
tion on the ground that the defendant was 
shaming. Held, that the discretion in refus- 
ing adjournment was properly exercised and 
could not be interfered with. A. T. R. 
1941 Sind 41. Where a Court deposits a 
case sine die at the request of plaintiff for 
an adjournment, it does not amount to dis- 
missal of the case and it can be revived on 
the application of the plaintiff. 1941 R.D. 
176=1941 A. W.R. (Rev.) 230. 

O. 17, Rr. 1 and 3. — The words ‘may 
make such orders as it thinks fit’ occurring 
in Sub-R. (2) of R. 1 of O. 17, are suffi- 
ciently wide to cover a condition to be im- 
posed as a penalty if the costs of an adjourn- 
ment are not paid. An order of dismissal 
can be made under R. 1 and R. 1 cannot 
be restricted by R. 3 of the same order. 
186 I. C. 473=1940 N. L. T. 104=A.I.R. 
1940 Nag. 158. 

O. 17, R. 1 and O. 33, R. 8. — In a suit 
filed in forma pauperis , the plaintiff was not 
ready at the date of the hearing and on his 
application the Court adjourned the case 
directing as a condition precedent that the 
plaintiff should pay day costs to the defend- 
ants within the next hearing date. By the 
adjourned date, the plaintiff had not paid 
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2. Where, on any day to which the hearing of the suit is adjourned, the 

„ , . . .. parties or any of them fail to appear, the Court may 

Procedure if parties ai to p roceC( j to dispose of the suit in one o r the modes 
appear on day fixed. r r 

order as it thinks fit. 


m m 

directed in that behalf by O. IX or make such other 


NOTES. 

the costs. On a contention as to the pro- 
priety of attaching such a condition and the 
procedure to he adopted on breach thereof. 
Held, the Court has jurisdiction under O. 
17. R. 1, to pass an order of adjournment 
conditional on payment of costs by the plain- 
tiff on failure of which the suit should 
straightaway be dismissed. (8 M.L.J. 189 
e=21 Mad. 403; A.I.R. 1928 Mad. 786, 
Foil.). Held, further, that under O. 33. 
R. 8, a pauper plaintiff is not exempted from 
the payment of costs of adjournment; the 
Court has therefore power to direct him 
to pay the costs of an adjournment granted 
at his instance. (6 Rang. 561, Foil. 47 
Bom. 104, Not Foil.). A.I.R. 1941 Mad. 
437=53 L.W. 206= (1941) 1 M.L.J. 305. 

0. 17, R. 2: Application of Rulf.. — This 
rule does not apply to a case where no day 
has been fixed for the hearing of the suit. 
18 W.R. 325. It applies to the case where 
the hearing of a suit has been adjourned 
and on adjourned date, the parties or any of 
them fail to appear. 45 A. 618=21 A.L.J. 
495; 1 P. 188=69 I.C. 837; 102 I.C. 273 
(2)=1927 A. 507; 125 I.C. 358=8 R. 168 
= 1930 R. 270. Court cannot hear case on 
the merits. 20 A.L.J. 12.3=1922 A. 68; 27 
Bom.L.R. 477=87 I.C. 710=1925 B. 328; 
24 Bom.L.R. 775=46 B. 1026; 22 A.L.I. 
1041=47 A. 181; 85 I.C. 528=1925 O. 360 
(1). The words "or make such other order 
as it thinks fit" do not include a decision 
on the merits. 89 I.C. 418=1925 O. 433; 
56 C.L.J. 12=1933 C. 73. See also 138 
I.C. 200=1932 L. 477. (These words do 
not include an order under R. 3.) Where 
defendant is absent on the adjourned hearing 
and judgment is pronounced on the same day, 
the order should be presumed to be under 
R. 2 in absence of mention otherwise in the 
judgment and an application to have the 
decree set aside as being ex parte one would 
lie. 47 A. 140=85 I.C. 470. No appeal 
will lie from an order under this rule. 19 
A. 355. See also 10 M. 270. Where, how- 
ever, Court purports to decide the case on 
the merits, the remedy of the aggrieved 
party is by appeal. 84 I.C. 521 ( 1 ) = 1925 
A. 252. <Yc 96 I.C. 564=1926 A. 720; 4 
R. 408=1927 R. 46. An order dismissing 
the suit, when both the pleader and the client, 
who was present retired from the case, is 
one under R. 2 though the decree was wrong- 
ly drawn up and it is not appealable. 32 

1. C. 766 (C.) ; 4 R. 408=1927 R. 46. Sec 
also 1937 All. 347. Where on the date 
fixed for hearing of the suit, defendant’s 
pleader appeared and applied for an adjourn- 
ment, adjournment was refused and the suit 
was decreed, held, that the decree was not 
an ojc parte decree. 1934 A. 107. A dis- 


tinction should be drawn between the case 
of a pleader who states that he has no in- 
structions and the case of a pleader who 
states that he has instructions for a limited 
purpose of making an application for ad- 
journment. The former case does not 
come under the Explanation to R. 2. 1933 

A.L.J. 1298=1933 A. 652. .See. also 1934 

M. 199=39 L.W. 353. Dismissal is not 

proper where the pleader is present but is 
unprepared to argue. Court is bound to 
proceed and decide on the merits. 83 I.C. 
257=1925 N. 236 (2). But ^ee 133 I.C. 
622=1931 A.L.J. 646=1931 A. 703. Revi- 
sion lies against such dismissal on the ground 
of material irregularity. (Ibid.) Instruc- 
tions only to ask for adjournment— Dis- 
missal is one under R. 2. 74 I.C. 693 ; 4 

R. 408. But .cer also 133 I.C. 622=1931 
A.L.J. 646=1931 A. 703. Pleader report- 
ing no instructions after refusal of adjourn- 
ment — Party present in Court — Order passed, 
if e.r parte. See 1926 M. 971=1926 M.W. 

N. 616; 27 L.W. 347=1928 M.W.N. 162; 

124 I.C. 402. See 1926 L. 27; 1931 A.L.J. 
646. In a case where the plaintiff is absent 
and his pleader is present but has no instruc- 
tions to appear for the day, it is, in the eye 
of law. no appearance at all on behalf of 
the plaintiff and the Court must dispose of 
the case under the provisions of R. 2 and 
not R. 3. 117 I.C. 73. Order dismissing 

suit after preliminary decree is without Juris- 
diction. 51 T.A. '321=4 P. 61 (P.C.). 
See also 6 P.L.T. 152=% I.C. 785 . Under 
R. 2 it is discretionary and not obligatory 
on the Court to proceed in each case in the 
manner directed by O. 9. The discretion 
is exercised improperly if the suit is dis- 
missed for default when the plaintiff has 
an earlier hearing made a definite case, whicn 
if uncontradicted would entitle him to a 
decree. In such instances the ^ 

be adjourned to another date. \ >l) .• ' 
Where there is a default and there is not 
enough material on record to en * b [? * , . 
Court to pronounce judgment, Court shou 

proceed under O. 17, R. 2. 41 C. - , 

C.W.N. 775. A party had summoned 

witnesses who did not appear in spite o 
summons. Held, that this did not amount 
to default in appearance of the party w»th 
R. 2. 33 A. 690. Rr. 2 and 3 arc mdc 

pendent and mutually exclusive. 41 M. 
286=34 M.L.J. 24=43 I.C. S66 F.B.), 

1930 N. 152. Under R. 3 Court must have 
material to decide the case on the merits. 
1925 O. 278=78 I.C. 240. Where a Court 

wrongly holds that no application under 

the 9 JV it 3 T^rcisc 

r'S 470 ! 10 Withdrawal C of" suit 
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LOC. AMS. — [Allahabad]. Add to R. 2 : — 

Where on any such day the evidence, or a substantial portion of the evidence, of any party 
has been recorded and such party fails to appear, the Court may, in its discretion, proceed with the 
case as if such party were present, and may dispose of it on the merits. 

Explanation . — No party shall be deemed to have failed to appear if he is cither present or is 
represented in Court by an agent or pleader, though engaged only for the purpose of making an 
application. 

[Oudh]. To R. 2 add the following as sub-R. ( 2 ) and rtad the existing R. 2 as sub-R. 2 (1): — 

( 2 ) Where, before any such day, the evidence of a substantial portion of the evidence of any 
party has been recorded, and such party fails to appear on such day the Court may, in its discretion 
proceed with the case as if such party were present and may dispose of it on the merits. 

Explanation . — No party shall be deemed to have failed to appear if he is cither present in person, 
or is represented in Court by his agent or pleader, though engaged only for the purpose of making 
an application. 


NOTES. 

by plaintiff — Right of defendants whose in- 
terests were similar to plaintiffs to have the 
suit restored to file. 98 I.C. 501=25 L.W. 
57=1927 M. 227. See also 137 I.C. 792= 

1932 M. 414; 138 I.C. 200=1932 L. 477. 
Practice and Procedure. — Where a party 

seeks to set aside an order under this rule 
the proper course is to apply under O. 9, 
R. 13 and not under O. 47, R. 1. 37 C. 
W.N. 1045. In a case falling under this 
rule when both parties failed to appear on 
the date of the adjourned hearing, the Court 
should usually proceed under O. 9, R. 3 and 
should only use its discretion in granting an 
adjournment when there is some good reason 
for the default. 29 N.L.R. 326. See also 
148 I.C. 521=34 P.L.R. 1027=1934 L. 56; 

1933 N. 234=29 N.L.R. 326. 

Appeal. — If an order is made under O. 17, 
R. 2 read with O. 9, R. 8, then it is as 
though it were an order under O. 9, R. 8 
and is not appealable at all. I.L.R. (1939) 
Nag. 574=A.I.R. 1939 Nag. 213. 

O. 17, R. 2, Expl. (Allahabad) [Stv 
Notes under O. 9, Rr. 8 to 13.)— Defen- 
dants failing to appear on date of final hear- 
ing — Pleader asking for adjournment and 
on refusal by Court reporting no instruc- 
tions — Decree ex parte — Setting aside of — 
Jurisdiction. See 1935 A.L.J. 377=1935 A. 
565; 1937 A.L.J. 239=1937 A. 347; 1937 
Rang. 437; 1937 Mad. 674; 1940 A.W.R. 
(H.C.) 161. Plaintiff’s counsel applying 

for adjournment during plaintiff’s absence— 
Court refusing adjournment and dismissing 
suit for default— Plaintiff’s remedy. Sex 1936 
A.L.J. 635=1936 A. 659. The mere filing 
of the list of witnesses before the case has 
been called on for hearing does not amount 
to an appearance within the meaning of the 
explanation to R. 2. The failure to appear 
takes place only when the suit is called on 
for hearing even though it be an adjourned 
hearing. If at the time the case is called on 
for hearing either party is present or is re- 
presented in Court by an agent or pleader 
then he has not failed to appear, but if at 
that time he is neither present nor repre- 
sented by an agent or pleader, he has failed 
to appear. The mere fact that at an earlier 
stage, something almost mechanical as the 
filing of a list of witnesses, is done by a 
pleader on his behalf before the case is called 


on for hearing, cannot amount either to ap- 
pearance or being represented in Court by 
an agent or pleader at the time when the 
case is called on for hearing. A decree 
passed against a defendant in a suit under 
such circumstances in the absence of the 
defendant and his pleader, is therefore ex 
parte although passed under O. 17, R. 3 
and he is entitled as of right to show cause 
for his non-appearance under O. 9, R. 13. 
The Court holding that it has no jurisdiction 
to consider the matter errs in the exercise of 
its jurisdiction. 1936 A.L.J. 1274=1936 A. 
619. See also 1939 Mad. 974= (1939) 2 M. 
L.J. 611. 

O. 17, Rr. 2 and 3: Scope and Con- 
struction. — Rules 2 and 3 are mutually ex- 
clusive and where the vakil pleads no in- 
structions and the party is not prepared to 
go on R. 2 applies. 148 I.C. 177 (1)=39 
L.W. 353=1934 M. 199 (1). See also 
1934 A. 107; 1934 A. 652; 30 N.L.R. 94 
= 1933 N. 370=149 I.C. 512. also 18 
R.D. 421. Where the right course for a 
Judge in the circumstances of a case was 
to decide the case under O. 17, R. 2, but 
the judgment mentioned O. 17, R. 3, it 
must be presumed that the Judge intended 
to act under R. 2 and that the entry of R. 3 
was an accidental slip for R. 2. The fact 
that the Judge also mentioned O. 9, R. 6 
in his order bears out the same conclusion. 

169 I.C. 226=19 37 O.L.R. 360=1937 O. 
W.N. 620. The last words of R. 2 of 
O. 17, confer on the Court a discretion, but 
it is a discretion which must be exercised 
judicially. A Judge, in exercising such dis- 
cretion may grant a further adjournment, 
or, if the circumstances justify such a 
course, he can pass an order on the merits; 
but he must have material before him to 
justify that course. If there is no evidence 
before him, he cannot in the exercise of 
judicial discretion proceed to deal with the 
case on merits; he must cither dispose of 
the matter under O. 9, or else grant an ad- 
journment. R. 3 of O. 17 is not in terms 
confined to default of appearance as is R. 2, 
though it may be brought into operation by 
default of appearance. It deals with the 
failure by a party to do an act for which 
he has been allowed time; and even under 
R. 3, the Court must have materials to enable 
it to exercise its proper discretion by decid- 
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3. Where any party to a suit to whom time has been granted fails to produce 
„ , . . his evidence, or to cause the attendance of his witnesses. 

standing r J?.h?r r0 pa«y n fail s to or to P er f Qr ™ an Y other act necessary to the further, 
produce evidence, etc. progress ot the suit, for which time has been allowed, 

the Court may, notwithstanding such default, proceed 
to decide the suit forthwith. 


NOTES. 

ins: the case on merits. Where the hearing 
of a suit has been adjourned under O. 15, 
R. 3 for the production of evidence by the 
parties and the plaintiff fails to appear on 
the adjourned date, it cannot he said that 
O. 17. R. 3, applies. The case falls under 
O. 17, R. 2, and if there is no material 
before the Court, the Court can only dismiss 
the case for want of appearance if it does 
not grant an adjournment. I.L.R. (1941) 
Rom. 150=42 Bom.L.R. 1111 = 1941 Rom. 
83. R. 3 cannot apply where the adjourn- 
ment is not at the instance of a party but 
under the ordinary procedure of the Court, 
as the witnesses present could not be ex- 
amined on the date fixed for hearing. 1933 
N. 234=29 N.L.R. 326. Even when an 
adjournment has been granted at the 
instance of one party, who fails to appear 
at the adjourned hearing, an order should 
he passed under R. 2 and not under R. 3. 
(Ibid.'). Tn order to attract the provisions 
of R. 3. two conditions must co-exist; (*) 
the application for adjournment must he at 
the instance of the party to suit applying for 
the production of evidence: ( 11 ) there must 
be some materials on which the Court can 
proceed to judgment; unless these two 
conditions are present, the Court should only 
pass an order under R. 2. Tf a Court 
erroneously passes an order which may he 
of the nature of a decree, an appeal would 
lie. from that order; and the appellate Court 
which can exercise the same power as a 
Court of first instance is competent to 
restore the suit under O. 9, if it comes to 
the conclusion that there is sufficient cause 
for doing so. 39 C.W.N. 859. See. also 
37 C.W.N. 666=1933 C. 412. Where the 

plaintiff had taken various steps in order to 
bring the suit to a hearing, had filed docu- 
ments, cited witnesses and paid a large sum 
as costs of the local investigation and further 
the Commissioner’s report was already on 
the record and time had been granted to him 
to produce his witnesses, the Court should 
not dispose of the suit under R. 2 of O. 17, 
but might proceed to decide the suit under 
R. 3 of O. 17 on the plaintiff failing to 
produce his witnesses on the date of hearing. 
67 C.L.J. 516=A.T.R. 1938 Cal. 789. The 
proper way of construing R. 3 would he 
that where no default occurring under R. 2, 
default occurs under R. 3, the Court should 
proceed under the latter rule and dispose of 
the case on the merits; but if the default 
consists in non-appearance, R. 2, which 
specifically deals with such a case, must in 
terms apply. Where a suit is adjourned 
to a date for production of evidence by the 
defendant, and the latter and his vakil are 


absent on that date, but another vakil applies 
for an adjournment on behalf of the vakil 
on record, and that being refused, reports 
that he has no further instructions* the decree 
passed by the Court must be deemed to be 
an ex parte decree and not a decree on the 
merits. When the vakil who appears states 
that lie has no instructions beyond applying 
for an adjournment, it is a contradiction in 
terms to hold that he does in fact appear, 
though he says he docs not appear. 1936 
M. 625=70 M.L.J. 688, In a case where 
there arc no materials on the record the 
proper procedure to be followed wotild be 
that laid down in R. 2, but if there are 
materials on the record the Court ought to 
proceed under R. 3. 37 C.W.N. 666=1933 

C. 412. .5™ also 1933 A. 907. As to 

inherent powers of Court to correct errors, 
.vcc 152 I.C. 211 = 1934 N. 234. Where 
plaintiff’s pleader appears on the day of 
adjourned hearing and makes an application 
for an adjournment which is disallowed, 
the plaintiff cannot in view of the expla- 
nation to the Allahabad and Oudh Rules be 
deemed to have failed to appear on that 
occasion. There is accordingly no default 
of appearance on behalf of the plaintiff and 
there being no evidence before the Court, 
the suit is dismissed for want of prose- 
cution. Such an order amounts to a decree 
dismissing the suit for want of evidence on 
the merits and not one dismissing it for 
default of appearance. The plaintiffs 
remedy is cither by way of review or an 
appeal and not for restoration of suit after 
setting aside the decree. 1933 A.L.J. 4= 
1933 A. 41. (34 A. 426, Expl.) See also 

1933 A. 539=146 I.C. 750; 1933 L. 24fc= 
143 I.C. 355. 

O. 17, R. 3: Application of the Rule. 
f.Vcr also notes under O. 9, Rr. 9 and 13 
supra .] — This ride applies to those cases 
where time has been given to adduce evi- 
dence, and the parties appear, but fail to 
produce the necessary evidence. 95 'I.C 
798 (1). See also 1938 A. M.L.J. 86; 10 
M. 270. Where the parties do not appear, 
R. 2 applies. 10 M. 270; 20 B. 736; 6 M. 
H.C.R. 262 and 1 M. 287. But see 2 5 A. 
194. R. 3 does not apply where the ad- 
journment was not at the instance of a party 
but under the ordinary procedure of the 
Court and there arc not materials on record 
for the Court to proceed to decide the suit. 
29 N.L.R. 326. R. 3 gives an option to 
the Court to decide the suit on the merit. . 
Where time is given to the plaintiff to p » - 
duce his evidence on the adjourned dat : , 
the Court is entitled to decide the suit on 
the merits. If no evidence is produced by 
the plaintiff, the Court has no option but 
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LOC. AMS. — [Allahabad]. Substitute the. following for R. 3 : — 

“ (3) Where any party to a suit, to whom lime has been granted fails, without reasonable 
excuse, to produce his evidence, or to cause the attendance of his witnesses, or to comply with any 
previous order, or to perform any other act necessary to the further progress of the suit, for which 
time has been allowed, the Court may, whether such party is present or not, proceed to decide the 
suit on the merits.” 

[Oudh]. Substituted by Oudh Chief Court.: — (3) Where any party to a suit to whom time has 
been granted, fails, without reasonable excuse, to produce his evidence or to cause the attendance 
of his witnesses or to comply with any previous order or to perform any other act necessary to the 
further progress of the suit for which time has been allowed, the Court may, notwithstanding such 
default, and whether such parly is present or not, proceed to decide the suit on the merits. 


NOTES. , 

to dismiss the suit, if it wants to decide it 
on the merits. In R. 3 of O. 17, there is 
no provision that a suit can be decided on 
the merits only if the evidence or a sub- 
stantial portion of the evidence of the party 
failing to appear has been recorded. 1935 
A.LJ. 209=1935 A. 210. Plaintiff who 
was represented by a lawyer asked for 
adjournment of the case on the date when it 
was posted for peremptory hearing, on the 
ground that her lawyer was not present and 
further it was found that she was not ready 
with her witnesses. She refused to get into 
the witness-box whereupon the Court dis- 
missed the suit under R. 3. Held, the- 
order was quite proper. 1935 R. 123. See 
also 1936 A.L.J. 902=1936 A. 67. R. 3 
is made specially applicable in a case where 
any party to whom time has been granted 
fails to perform any act necessary for the 
further progress of the suit. On the date 
fixed for final disposal, a party did not appear 
and the Court gave an ex parte decree 
against him. An application to set aside 
the ex parte decree was dismissed ; and in 
revision it was contended that the Court 
ought to have proceeded under R. 3. Held, 
that R. 3 was not applicable to the case as 
• time was not granted to the applicant, that 
even if there was an adjournment and O. 17 
applicable to the case, the Court had under 
R. 2 jurisdiction to dispose of the suit in 
one of the modes directed in O. 9 and that 
the order passed by the Court was proper. 
(1933 A. 41, Ref.) 1933 A. 907. 5Ve also 
1933 C. 412=37 C.W.N. 666. R. 3 only 
applies where the hearing of the suit had 
•commenced and an application for an ad- 
journment is then made by one of the 
parties. 1928 P. 167=7 P. 236. Where 
there is no institution of the suit and the 
plaint has been returned for amendment, the 
rule does not apply. 86 I. C. 491=1925 M. 
1045. Where there arc materials on record 
on which the Court can decide the case it 
should proceed under R. 3 and not under 
R. 2, 3 Pat.L.T. 64=6 Pat.L.J. 313=61 
I.C. 897. See also 1925 O. 278=78 I.C. 
240. R. 3 applies only where on the appli- 
cation of one of the parties the Judge directs 
a particular act to be done on the adjourned 
hearing and the party is unable to perform 
that act. 27 I.C. 882=2 L.W. 105. See 
• also 1933 N. 234; 176 I.C. 503=1938 Sind 
142. Case adjourned by consent of parties 
— Party not ready on adjourned date — Dis- 
missal of suit under R. 3 is not valid and an 
appeal, lies. 5 R. 838=1927 R. 148. R. 3 


applies only to cases where the parties arc 
present and have not satisfied the Court as 
to the existence of any adequate reason for 
their not having done what they were direct- 
ed to do. 41 M. 286=34 M.L.J. 24 (F. 
B.). The words “notwithstanding such 
default in R. 3 clearly imply that Court is 
to proceed with the disposal of suit in spite 
of default upon such materials as arc before 
it. 51 M.L.J. 684=1927 M. 109. 

Scope and Operation of the Rule. — 
R. 3 merely authorises Court to proceed to 
decide the suit forthwith and it docs not 
authorise its dismissal summarily. 71 I.C. 
862=1924 L. 404. R. 3 is an enabling and 
not a mandatory rule. 52 I.C. 292=150 
P.R. 1919. Where plaintiff who takes time 
to produce evidence fails to appear on date 
fixed for hearing, proper course is to pass 
an order of dismissal for default of appear- 
ance. In such a case even if Court pur- 
ports to deliver judgment on the merits the 
order should be treated as an ex parte decree 
for the setting aside of which the procedure 
mentioned in O. 9, R. 13, will apply. 138 
I.C. 200=1932 L. 477. R. 3 of O. 17 
means that the Court has discretion either 
to decide the case that day or not, but if 
it does decide the suit, it will be a decision 
on the merits and appearance on behalf of 
the defendant would be assumed, whether 
he was in fact present or not and the decree 
passed cannot be regarded as r.r parte decree 
so as to entitle the defendant to apply for 
restoration under O. 9, R. 13. 1939 A.L.J. 
627= A. I. R. 1939 All. 642. Where there 
is no default by party, Court cannot proceed 
under this rule. 69 I.C. 665=1924 L. 272. 
Party’s failure to request the Court to pass 
orders under O. 16, R. 10 (2) and (3) for 
getting the attendance of material witnesses, 
does not enable the Court to proceed under 
R. 3. 33 A. 690=8 A.L.J. 839=10 I.C. 
903. A dismissal of suit for failure to 
amend plaint and pay costs of adjournment 
cannot fall under R. 3, 96 I.C. 312=1926 L. 
571. Plaintiff present on date of hearing 
but not present on date fixed for return of 
summons — R. 3 is not applicable — Dismissal 
of suit is illegal. 102 I.C. 289=1927 L. 
484. Absence of the defendant on date of 
hearing— Court should proceed under R. 3. 
9 O.L.J. 543=72 I.C. 394. Default in 
appearance is not covered by this rule. 1 
P. 188=69 I.C. 837. Date fixed for final 
disposal of suit and for appointment of 
guardian. No steps taken by plaintiff for 
latter — Suit cannot be dismissed. 63 I.C. 
570=6 P.L.J. 650. Party not aware that 
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ORDER XVIII. 

Hearing of the Suit and Examination of Witnesses. 


i . The plaintiff has the right to begin unless the defendant admits the facts 
r> • I , , . • alleged by the plaintiff and contends that cither in 

Kient to begin. . r i , .. . , r .. f , 

point ol law or on some additional tacts alleged by the 

defendant the plaintiff is not entitled to any part of the relief which he seeks in which 

case the defendant has the right to begin. 


2. (i) On the day fixed for the hearing of the suit or on any other day to 

Statement and production wh , ich th< L hc : arin ," adjourned, the party having the 
of evidence. right to begin shall state his case and produce his 

evidence in support of the issues which he is bound 

to prove. 


NOTES. 

he was to pay adjournment costs — Further 
hearing not conditional upon payment of 
costs — Time should he allowed. 1926 C. 
1221=97 I.C. 172 (2). Plaintiff ordered to 
appear as a witness — Failure to appear — 
Dismissal of suit is improper. 100 I.C. 
788 (1)=1Q27 L. 388 (1). Production of 
stay order is not an act within the rule. 105 
I.C. 30. Order apparently passed under — 
Plaintiff persistently absent— No adjourn- 
ment specifically granted — Suit decreed on 
the merits — Order really one ‘under O. 9, 
R. 8 — Appeal — Maintainability. 116 I.C. 
752=27 A.L.J. 391. A suit for profits 
against the lamhardar was adjourned on 
several occasions. On one of such adjourn- 
ed hearings the Assistant Collector dismissed 
the suit for "want of prosecution". The 
Assistant Collector did not make any refe- 
rence in that order to the evidence that had 
already been produced in the case, nor did 
he deal with the validity or otherwise of the 
defence raised by the contesting defendants. 
Held, that such a decision could not he 
characterised as a decision on the merits. 
The order dismissing the suit, therefore, did 
not come within the purview of R. 3, but was 
one under O. 9, R. 8 of the Code, and could 
be set aside by the Assistant Collector under 
O. 9, R. 9 or under the inherent jurisdiction 
vested in Courts by S. 151. In cither case 
the order was not appealable. 1932 A.L.J. 

1 100:= 1933 A . 118. Where a counsel appears 
on behalf of a person and makes an applica- 
tion or prayer for an adjournment, but the 
same is refused and the counsel then refuses 
to proceed on ground of no instructions and 
the case is decided and decree passed against 
them in their absence, it cannot he said that 
the case was decided ex parte as to attract the 
consequences of O. 9, R. 13. The case is 
decided under O. 17, R. 3. [53 A. 612 

(F.B.); 1933 A. 41, Rel. on.) 148 I.C. 456 
=11 O.W.N. 393=1934 O. 171. See also 
1940 A.L.J. 200=1940 AIL 217; 186 I.C. 102. 

Appeal. — Only an appeal and no revision 
hes against an order under O. 17, R. 3. 34 

A. 123=8 A.L.J. 1265. But see, also 1933 
A. 118. This is so even if the Court wrongly 
acts under R. 3 instead of under R. 2. 84 

521 (l)t=1925 A. 252. A mistake in 
judgment stating the disposal was under R. 2 


docs not affect the right of appeal. 86 I.C. 
356=1925 O. 495; 1929 A. 432=1929 A.L.J. 
507. A decision passed “forthwith" under 
R. 3 is one on the merits as gathered from 
available facts. 31 I.C. 307=2 L.W. 1067. 
Decree passed on merits — Party cannot appeal 
against order setting it aside but must ap- 
peal against the decree. 103 I.C. 192= 
1927 L. 562 (1). Sec also 143 I.C. 307= 
1933 A. 118; 1938 A. W.R. (B.R. ) 115. 

Revision. — Where a suit is dismissed by 
the Small Cause Court on the merits on the 
plaintiff’s failure to be present on an ad- 
journed date, the only remedy available to 
the plaintiff is to apply in revision to the 
High Court and not to the trial Court for 
restoration. 1935 A. 210=1935 A.L.J. 209. 
See also 1936 A.L.J. 902=1936 A. 670. 

Restoration. — Suit adjourned for final 
hearing — Application by plaintiff’s Counsel 
for further postponement rejected — Counsel 
reporting no instructions — Suit dismissed — 
Restoration — Jurisdiction. See 1935 A.W. 
R. 318=1935 A. 398. Sec also 1936 A.L. 
J. ‘>02=19.16 A. 670. 

O. 17, R. 3: (Allahabad amendment). — 
Time granted at the instance of both parties 
— Failure to appear — Court, can decide suit 
on merits. 1939 A.L.J. 371 = 1939 All. 524. 

O. 18, R. 1. — Right to begin — Preference 
is generally given to plaintiff. 3 Bcng.L.R. 
70 (A.C.). Restitution of conjugal rights, 
suit for Marriage admitted but coercion and 
non-consent pleaded — Defendant should be- 
gin. 23 I.C. 242. Applicant for mesne 
profits of property taken in execution of a 
decree reversed on appeal, must begin. 47 
M. 800=48 M.L.J. 89. Where a defend- 
ant pleads minority he must prove his plea. 

8 W.R. 371. Right of objector under In- 
come-Tax Act to begin. See. 48 C. 161. 
Where a claim is preferred in execution the 
claimant must begin as the onus is on him. 
11 W.R. 8 (F.B.). Where a preliminary 
objection is raised by the defendant that the 
suit is barred, be has the right to begin. 12 
B. 454. If on the issue or issues of facts, 
the burden of proof is on the defendant, he 
has the right to begin. 40 C.W.N. 865. 

O. 18, R. 2.— "The day fixed for the 
hearing of the suit," sec 82 I.C. 73=1925 A. 
98. New pleadings cannot be introduced 
without leave of the Court. 103 I.C. 501= 
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( 2 ) The other party shall then state his case and produce his evidence (if 
any) and may then address the Court generally on the whole case. 

( 3 ) The party beginning may then reply generally on the whole case. 

LOC. AMS. — * [Allahabad], For (he present Rules 2 and 3 substitute the following : — 

“2. (1) On the day fixed for the hearing of the suit or on any other day to which the hearing 

is adjourned, the party having the right to begin shall state his case, indicating the relevancy of each 
of the documents produced by him, and the nature of the oral evidence which he proposes to adduce 
and shall then call his witnesses in support of the issues which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid and produce his evi- 
dence (if any).” 

*[SV* Notification No. 3837-35 (a) — 2 (1), dated 9th June 1936.] 

[Calcutta]. Insert the following as R. 2-A : — 

“ 2-A. Notwithstanding anything contained in els. (1) and (2) of R. 2 the Court may for 
sufficient reason go on with the hearing, although the evidence of the party having the right to begin 
has not been concluded, and may also allow either party to produce any witness at any stage of the 
suit.” 

[Madras]. Add the following : — 

Explanation. — Nothing in this rule shall affect the jurisdiction of the Court, for reasons, to be 
recorded in writing, to direct any party to examine any witness at any stage. 

[Nagpur]. Rule 2 . — Add the following as sub-rule (4) to R. 2 : — 

(4) Notwithstanding anything contained in this rule the Court may order that the pro- 
duction of evidence or the address to the Court may be in any order which it may deem fit.” 

[Oudh]. Substlute the following : — 

“ 2. (1) On the day fixed for the hearing of the suit or on any other day to which the hearing 

is adjourned, the party having the right to begin shall state his case, indicating the relevancy of each 
of the documents produced by him and the nature of the evidence, which each of his witnesses is 
expected to give and shall then produce his evidence in support of the issues which he is bound to 
prove. 

(2) The other party shall then state his case in the manner aforesaid and produce his evidence 
(if any). 

[Rangoon]. Add the following as a proviso to sub-R. (2) of R. 2 : — 

“ Provided that the Court may, in its discretion, call upon the other party to proceed under 
this sub-rule before the evidence of the party having the right to begin is complete if it considers that 
the other party will not be prejudiced by so proceeding and that unnecessary inconvenience and 
delay will thereby be avoided. 

3 . Where there are several issues, the burden of proving some of which lies 

Evidence where several U- on * he oth " P art V. the party beginning may, at his 

option, either produce his evidence on those issues 

or reserve it by way of answer to the evidence produced 
by the other party ; and, in the lattqr case, the party beginning may produce evi- 
dence on those issues after the other party has produced all his evidence, and the 
other party may then reply specially on the evidence so produced by the party 
beginning ; but the party beginning will then be entitled to reply generally on the 
whole case. 

LOC. AM. — [Allahabad]. For the present rule substitute the following : — 

'*3. (1) Where there are several issues, the burden of proving some of which lies on the 

other party, the party beginning may, at his option, cither state his case in the manner aforesaid and 
produce his evidence on those issues or reserve the statement of his case and the production of his 
evidence on those issues by way of answer to the evidence produced by the other party, and, in the 


sues. 


NOTES. 

1927 L. 615 (1) . Every party is entitled to 
have all the witnesses whom he desires to 
call, and is ready at the trial to produce, 
heard by the Court. 17 W.R. 172; 6 C. 
608; 9 B. 146; 2 M.I.A. 424. But see 6 
Bcng.L.R. App. 10. Omission of counsel 
to argue a question of law or his abandon- 
ment of it, is not sufficient to disentitle the 
Court to go into the question. The case 
is different, when a question of fact is con- 
cerned. 11 C.W.N. 340 (342). Plaintiff 


accepting onus — Court not bound to hear de- 
fendant’s case if plaintiff fails. 25 M.L.J. 
281=21 I.C, 96. Where there are several 
defendants and some support plaintiff’s case, 
see 32 B. 599. 

O. 18, R. 3. — Suit for declaration and 
recovery of possession— Plea of benami in 
defence— Plaintiff has right to adduce evi- 
dence of rebuttal after the close of evidence 
of brnami by the defendant. 93 I.C. 273= 
7 Pat.L.T. 445. 
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latter case the party beginning may state his ease in the manner aforesaid and produce his evidence 
on those issues after the other party has produced all his evidence. 

(a) After both parties have produced their evidence, the party beginning may address the 
Court on the whole ease ; the other party may then address the Court on the whole case ; and the 
party beginning may reply generally on the whole case, provided that in doing so he shall not without 
the leave of the Court, raise questions which should be raised in the opening address.” 

[Oudh]. Substitute the following : — 

3. (1) Where there arc several issues the burden of proving some of which lies on the other 

party, the party beginning may, at his option, either state his case in the manner aforesaid and produce 
his evidence on those issues or reserve the statement of his case and the production of his evidence 
on those issues by way of answer to the evidence produced by the other party ; and, in the latter 
ease, the party beginning may state his case in the manner aforesaid and produce evidence on those 
issues after the other party has produced all his evidence. 

(2) The substance of the statement of the case provided for by Rules 2 and 3(1) above shall 
be taken down by or under the personal direction and superintendence of the Judge and shall 
form part of the proceedings. 

(3) After both the parties have produced their evidence, the party beginning may address the 
Court on the whole case, the other party may then address the Court on the whole case : and the 
party beginning may reply generally on the whole case, provided that in doing so he shall not, with- 
out the leave of the Court, raise questions which should have been raised in the opening address.” 


4. The evidence of the witnesses in attendance shall be taken orally in open 
Witnesses to be examined in Court in the presence and under the personal dircc- 

open Court. tion and superintendence of the Judge. 

5. In eases in which an appeal is allowed the evidence of each witness shall 

' . . , „ . . , be taken down in writing, in the language of the Court, 

in appealable cases. l, Y ™ 1,1 thc P rc , scn CC and under the personal direction 

and superintendence ol thc Judge, not ordinarily in 
thc form of question and answer, but in that ol a narrative, and, when completed, 


NOTES. 

O. 18, R. 4. — Courts should in all eases 
exercise the powers entrusted by law in the 
examination of witnesses, if they see that 
they arc not properly examined. 10 W.R. 
280. A pardanashin lady should be admitted 
into Court in her palanquin, and her evidence 
taken after her being properly identified. 1 
Bcng.L.R. 5. Omission to administer oath 
to a witness, or any irregularity in the form 
in which it is administered docs not invali- 
date thc proceedings. 24 W.R. 61. See 
S. 13 of the Oaths Act (X of 1873). 

O. 18. R. 5: Scope and Object of. — 
Failure to comply with the provisions of 
this rule and R. 6 is an informality which 
renders thc deposition inadmissible in evi- 
dence on a charge of giving false evidence 
based on such deposition. 6 C. 762. O. 18, 
Rr. 5 to 12, have no application to Small 
Cause Courts and the depositions need not 
be read over to thc witnesses and they would 
be admissible in evidence in a prosecution 
for perjury. 89 I.C. 390 (2)1= 1925 N. 
412. The object of R. 5 is to ensure accu- 
racy; non-compliancc with it docs not affect 
thc admissibility but the weight to be atta- 
ched to the evidence. (18 N. 308; 42 C. 240, 
Diss.) 27 C.L.J. 377c=22 C.W.N. 646. 
See also 51 C. 236; 45 C. 825. Reading 
out thc deposition to a witness in a room 
adjoining thc Court-hall and at a distance 
of 30 feet from the Judge’s seat is a suffi- 
cient compliance" with R. 5. 1918 M.W.N. 
239=7 L.W. 435. Reading over of the 


deposition by thc witness himself is a suffi- 
cient compliance with thc rule. 46 C. 895 
=23 C.W.N. 661. S. 91, Evidence Act, 
bars the admission of secondary evidence in 
proving a witness’s statement, where it was 
not read over to him according to require- 
ments of R. 5. 1 L. 361=58 I.C. 830. 

Witnesses in civil cases are not legally bound 
to sign or thumb mark their depositions. 
Courts cannot order them to do so, nor 
could they be compelled to sign under S. 
151. 8 P . R . 1912 (Cr. )i= 1 6 I.C. 521. 

When parties agree that evidence is to be 
taken in a particular way, and that evidence 
in one suit shall be treated as evidence in 
another suit, this is not a matter which 
affects thc jurisdiction of thc Court. 30 B. 
109. 

Thc Special Referee who has been appoint- 
ed Commissioner of Partition in thc Original 
Side and authorised by the order of his 
appointment to examine witnesses upon oath 
or solem affirmation and to take their depo- 
sitions in writing is, in respect of procedure 
for the taking of evidence, governed by Rr. 5 
and 6 by virtue of thc concluding provisions 
of O. 26, though, were thc enquiry to be 
held by thc Court itself, those provisions 
will not apply because of O. 49, r. 3. Ol 
C. 488=38 C.W.N. 624=1934 C. 737 

O. 18, Rr. 5, 8 and 14.— Where evidence 
is dictated to a typist by a Judge and no 
memorandum is kept by him, the provision 
of Rr. 5, 8 and 14 will not be complied 
with. 55 C. 1084. 
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shall be read over in the presence of the Judge and of the witness, and the Judge 
shall, if necessary, correct the same, and shall sign it. 

LOG. AM. — [Rangoon]. The following shall be substituted for r. 5 of O. 18 : — 

5. In cases in which an appeal is allowed. thc evidence of each witness shall be taken down 
in writing in the language of the Court or in English by or in the presence and under the direction 
and supervision of the Judge, not ordinarily in the form of question and answer, but in that of a narrative 
and when completed shall be read over or translated to the witness by such person as the Judge may 
direct, provided that the Judge may, if he thinks fit, require the evidence to be read over in his own 
presence. 

Such a person shall, after reading over the deposition to the witness, append a certificate at the 
foot of the deposition form as follows : — 

Read over 

by me in Burmese or (as the case may be) and acknow- 

Interpreted 
ledged correct. 

(Signature). 

Interpreter or Clerk. 

The Judge shall, if necessary, correct the deposition and shall sign it. 


6 . Where the evidence is taken down in a language different from that in 
... , which it is given, and the witness does not understand 

in t cVp re ted <1CPOS1 ll ° n t0 * the lan S ua g c in which it is taken down, the evidence as 

taken down in writing shall be interpreted to him in 
the language in which it is given. 

LOG. AM. — [Rangoon]. The following shall be inserted as r. C-A : — 


“ 6-A. Where there are no interpreters paid by Government and it is found necessary to 
employ an interpreter in a civil case, he shall be paid such fee, ordinarily not exceeding Rs. 2 per. 
diem ; as the Court may fix. The fee shall be advanced by the party at whose instance the inter- 
preter is required and shall be treated as costs in the case. All payments of interpreter’s fees shall 
be made through the Court and duly entered in Bailiff’s Register II.” 

7 . Evidence taken down under section 138 shall be in the form prescribed 

Evidence under section 138. by ru,c 5 and sha ( l be ». cad over and signed, and, as 

occasion may require, interpreted and corrected as 
if it were evidence taken down under that rule. 


8 . Where the evidence is not taken down in writing by the Judge, he shall 

. be bound, as the examination of each witness proceeds 

Memorandum when evi- « . ^ . 1 > 


dence not taken down by judge. 


to make a memorandum of the substance of what each 
witness deposes, and such memorandum shall be written 
and signed by the Judge and shall form part of the record. 

LOG. AMS. — [Oudh]. To R. 8 , O.. XVIII, add the following proviso : 

« “ Provided that such memorandum shall not be necessary in the case of a Judge who 1 

obtained the previous sanction of the Chief Court to dictate evidence in open Court ” 13 S 

[Rangoon]. Rule 8 shall be deleted. 

9 . Where Englishis not the language of the Court, but all the parties to 

When evidence may be take • thC , Suit Wh ° ? PP T j n P ? rSOn ’ and thc Ladens of 

in English. CnCC V su< * as a PP ear b 7 P lc ? de «, do not object to have such 

, , . evidence as is given in English taken down in English 

the Judge may so take it down. & ’ 

10 . Thc Court may, of its own motion or on the application of any party 

Any particular question and or his pleader, take down any particular question 
answer may be taken down. and answ er, or any objection to any question, if there 

appears to be any special reason for so doing. 


NOTES. 

O. 18, R. 6. — As to applicability of rule, 
see 132 I.C. 270=1931 O. 385. 

O. 18, R. 8. — Where there is a conflict 
between the Judge’s memoranda and the re- 
corded deposition, the Court must be guided 
C. C. M.-115 


by the latter 9 Beng.L R. 274. Objections 
to non-compliance by Judge with provisions 
of this rule cannot be allowed to be taken 
for thc first time in second appeal 15 R 
D. 600=12 L.R. 298 (Rev,). 
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ii. Where any question put to a witness is objected to by a party or his 

pleader, and the Court allows the same to be put, the 
Judge shall take down the question, the answer, the 
objection and the name of the person making it together 
with the decision of the Court thereon. 


Questions objected to and 
allowed bv Court. 


12. The Court may ["record such remarks as it thinks material respecting the 

demeanour of any witness while under exami- 
nation. 


Remarks on demeanour of 
witnesses. 


13. In cases in which an appeal is not allowed, it shall not be necessary to 

take down the evidence ol the witnesses in writing at 
Memorandum of evidence length ; but the Judge, as the examination of each 
in unappealable cases. witness proceeds, shall make a memorandum of the 

substance of what he deposes, and such memorandum 
shall be written and signed by the Judge and shall form part of the record. 

14. (1) Where the Judge is unable to make a memorandum as required 

Judge unable to make suet, h V Uiis Order, he shall cause the reason of such inability 
memorandum to record rca- to be recorded, and shall cause the memorandum to be 
sons of his inability. made in writing from his dictation in open Court. 

(2) Every memorandum so made shall form part < 1 the record. 

LOC. AMS. — [Oet>ti]. O. XVIII. r. 14 ( 1 ) : — 

Inline 1 of r. 14 ( 11 . 0 . X\ III between the words “ i> ” and “ unable ” insert “ not authorised 
by the Chief Court to dictate and 0 ." 

[Rangoon]. In the -.jnd line of sub-rule (1 1 for the words “ this order ’’ the word and figure 
Rule 13 ” shall be substituted. 

15. (1) Where a Judge i> prevented by death, transfer or other cause from 

. , . . . concluding the trial of a suit, his successor may deal 

taken before another Judge. " ,lh any evidence or memorandum taken down or 

mndr under the foregoing rules as il such evidence 

Cl I* 

or memorandum had been taken down or made by him or under bis direction 
under the said rules and may proceed with the suit from the stage at which his 
predecessor left it. 

(2) The provisions of sub-rule (i) shall, so far as they arc applicable, he 
deemed to apply to evidence taken in a suit transferred under section 24. 

16. (1) Where a witness is about to leave the jm isdict'on of the Court, or 

other sufficient cause is shown to the satisfaction ol the 
Power to examine witness Court why his evidence should he taken immediately, 
immediately. the Court may, upon the application of any party.fr 

of the witness, at any time after the institution of the suit, take the evidence of such 
witness in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the examination 
shall be given to the parties. 


NOTES. 

O. 18, R. 11. — If no objection is taken in 
Court of first instance to the reception of a 
document in evidence, appellate Court can- 
not raise or recognise it in appeal. 11 B. 
320. The objection cannot be taken in 
special appeal. 24 W.R. 296. 

O. 18, R. 13 — It is not enough that tlic 
Judge should refer to the evidence in his 
judgment. It is mandatory that he should 
make a separate memorandum of the evi- 
dence given by each witness and shall sign it. 
177 I.C. 157=A.I.R. 1938 Pcsh. 46. Ab- 


stract of evidence incomplete — Judgment 
based on it is illegali. 2 L.W. 803c=30 I.C. 
6.14. O. 18, R. 15 applies only when the pre- 
vious Judge lias not concluded the trial of 
the case. 21 M.L.J. 808=9 I.C. 254. It 
is not necessary for the succeeding Judge 
to re hear the case after arguments had been 
heard by tlic predecessor. 17 I.C. 278— 

1912 M.W.N. 999. . . 

O. 18. R. 16 — The evidence must be taken 

by the Court unless the parties consent to 

the evidence being taken on commission. 

Bcng.L.R. 252. 
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( 3 ) The evidence so taken shall be read over to the witness and, if he 
admits it to be correct, shall be signed by him, and the Judge shall, if necessary, 
correct the same, and shall sign it, and it may then be read at any hearing of the 
suit. 

17 . The Court may at any stage of a suit recall any witness who has been 

Court may recall and exa- examined and may (subject to the law of evidence for 
mine witness. die time being in force) put such questions to him 

as the Court thinks fit. 

18. The Court may at any stage of a suit inspect 
Power of Court to inspect. any property or thing concerning which any question 

may arise. 

LOC. AM. — [Allahabad]. Add the following as r. 19 : — 

19. (1) The Judge shall record in his own hand in English all orders passed on applications 

other than orders of a purely routine character. ‘ * 


NOTES. 

O. 18, R. 18. — Local inspection — Result of 
investigation to be recorded. 65 I.C. 601. 
No decision should be based solely on local 
inspection of the Judge. 73 I.C. 616=1923 
L. 546; 39 M. 501=28 M.L.J. 598; 131 
I.C. 139=1931 M. 531. It is improper and 
objectionable for a judge to base his 
judgment solely on the impressions formed 
by him at the time of his local inspection 
and to come to a conclusion quite contrary 
to the evidence in the case. Where the 
judge does not make any notes of inspection 
and has not placed on record what he found 
on inspection, his decision, arrived at with- 
iut putting the points observed by him 
at the inspection to the parties and eliciting 
their answers, cannot be upheld by the ap- 
pellate Court. 50 L.W. 148= (1939) 2 M. 
L.J. 284. It is a quite unobjectionable pro- 
cedure for a Judge to make a local inspec- 
tion; in fact O. 18, R. 18, expressly pro- 
vides for it. But it is not a justifiable 
procedure for a Judge at such local inspec- 
tion to welcome the presence of crowds of 
anonymous villagers and indulge in formal 
inquiries amongst the people in those crowds 
for the purpose of obtaining guidance in 
deciding the rights of the parties. If a 
Judge does so and treats the result of these 
enquiries as evidence in the case, there is 
an end of all judicial procedure. A judg- 
ment must be based on evidence which is 
admissible in law. There is no objection to 
a Judge viewing the locality in dispute in 
order to enable him to visualise the same 
and to appreciate the evidence before him. 
But there is no warrant for the procedure 
whereby the Judge converts himself into an 
unofficial investigator and inquires of all and 
sudry regarding their views on the rights of 
the parties with the object of founding a 
judgment on what he has heard. No finding 
of fact based on such materials and achieved 
by such procedure can be supported or be 
held to be binding in second appeal 1938 
M 61=48 L.W. 595= (1938) 2 M.L.J. 894. 
The function of a Judge in exercising his 
right of local inspection granted by the sta- 
tute, /.<*., under the Code, is for the pur- 
pose of understanding the evidence and for 
no other purpose. By “understanding the evi- 


dence is not meant “contradicting a witness". 
A witness niay make a statement which from 
the local inspection may appear to be un- 
true, but a Judge is not entitled to say that 

im7 n nt [, U r°x! rom what he himself observes. 
1937 P.W.N 261= A . I.R. 1937 Pat. 333. 

ff* 1938 Pat. 288. Judges, both of 
Lourts of first instance and Courts of appeal, 
who have to appreciate evidence and under- 
stand its bearing properly, are entitled, in 
proper cases, to make local inspection with 
a view not only to save time with reference 
to the arguments in the case but also to 
enable them to follow intelligently, and under, 
stand the evidence in the case. But it is 
not open to either Court to base its findings 
of fact solely on the result of its local ins- 
pection, nor without giving opportunities to 
he parties to let in counter-evidence and 
explain what is recorded as the result of the 
inspection. 131 LC. 139=1931 M. 531; 1930 

■ 15 ^— J.29 I.C. 346. It cannot be said that 
m an ordinary case the opinion of the Judge 
formed on a local inspection under O. 18, 
K. 18 could take the place of evidence. But 
uhcre the parties agree to accept the opinion 

h* Judge on that point, and for that rea- 
H° CV,de . ncc ' in special circum- 
frrootii hc ? pin, °? of . the Judge could be 

rnd7 941 292 ' Observations by ^ 

rinnofT thc . co . Ur&e of his local inspection 
S>"°L be subs .titutcd for the evidence of 
witnesses examined on the subject. It is 
obvious that in the case of a Judge’s obser- 
vations, the parties never get a chance of 
either cross-examining him on the various 
points raised or setting right his views if 

‘7 e T t Und to ^ err oncous. 175 I.C. 
698= A .I.R. 1938 Pat. 288. Where parties 
agreed to shut out oral evidence and to sub- 
stitute for it the inspection that the Judge 
might make of the locality, appeal from the 
lecision of the Court is competent, because 
the Judge was not constituted an arbitrator. 

, V; C - 762 =1929 A. 116. I t should be 
used to test the accuracy of other evidence, 
it need not be recorded. 1925 C. 170. R. 18 
authorises every Court to inspect any pro- 
perty or thing without the sanction of its 
superior Court. 28 M.L.J. 9=23 I.C. 297. 
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(2) The Judge shall record in his own hand in English all admissions and denials of 
documents, and the English proceedings shall show how all documents tendered in evidence have been 
dealt with from the date of presentation down to the final order admitting them in evidence or rejecting 
them. 

(3) The Judge shall record the issues in his own hand in English, and the issues shall be signed 
by the Judge and shall form part of the English proceedings. 


ORDER XIX. 

Affidavits. 

1. Any Court may at any time for sufficient reason order that any particular 

fact or facts may be proved by affidavit, or that the 
affidavit of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable : 


Power to order any point to 
be proved by affidavit. 


Power to order attendance of 
deponent for cross-examina- 
tion. 


Provided that where it appears to the Court that either party bona fide desires 
the production of a witness for cross-examination, and that such witness can be 
produced, an order shall not be made authorising the evidence of such witness 
to be given by affidavit. 

2. (1) Upon any application evidence may be 

given by affidavit, but the Court may, at the instance 
ot either party, Older the attendance for cross-exami- 
nation of the deponent. 

(2) Such attendance shall be in Court, unless the deponent i? exempted 
from personal appearance in Court, or the Court otherwise directs. 

3. (1) Affidavits shall be confined to such facts as the deponent is able of his 

, . , . . own knowledge to prove, except on interlocutory 

shall be confined applications, on which statements of his belief may be 

admitted : provided that the grounds thereof arc 

stated. 


NOTES. 

O. 19, R. 1.— An affidavit is ordinarily not 
evidence unless the person seeking to use it 
complies with the requirements of O. 19. 63 
I.C. 258. Affidavits should not properly be 
acted upon, unless both parties agree to have 
them treated as evidence. Where one of 
the parties requests the Court to summon 
the witnesses for cross-examining them on 
their affidavits, the Court should summon 
them and not merely act on the affidavits. 
1939 Mad. 927= ( 1939) 2 M.L.J. 399. 

Court is authorised under O. 19 to receive 
an affidavit from the identifier as evidence 
of the fact of the service of summons. 106 
l.C. 703=6 P. 760. There is nothing ille- 
gal in a Court admitting proof of execution 
of a pro-note by the affidavit of plaintiff s 
next friend instead of calling him as a wit- 
witness into the witness-box and taking 
his deposition in open Court when 

there is no contention as to the 

facts. 142 I.C. 386 (1)=1933 M. 164. 

R. 11, which is made applicable to proceed- 
ings for divorce by S. 45 of Indian Divorce 
Act, empowers Court to allow the petitioner 
and her witness in divorce proceedings to 
Kivc evidence by affidavit, subject to what 
the law provides, namely, that the petitioner 
and her witness will have to be present for 
cross-examination, if so directed by the 
Court. 38 C.W.N. 969. District Judge 
•can act upon affidavits in support of an appli- 


cation to declare certain persons law-touts. 
13 M.L.J. 272. It is altogether undesirable 
and indeed contrary to established practice 
to accept evidence on affidavit in matrimonial 
suits — especially evidence of the petitioner 
except as regards evidence other than that 
of the petitioner in some very exceptional 
circumstances. 62 C. 541=62 C.L.J. 264. 
There is nothing in R. 1 to exclude from its 
operation a foreign CQmpany incorporated in 
a foreign country. 8 P.R. 1912=10 I.C. 141. 

O. 19. R. 2.— Applicability— Appeal in 
proceeding in Revenue Court under S. 201* 
C.P. Land Revenue Act. 155 I.C. 557 — 193o 
N. 125 (1). . . 

O. 19, R. 3.— Contents and essentials of 

a valid affidavit. See 36 A. 18=22 I.C. 740. 
Affidavits should clearly specify what state- 
ments arc made on knowledge and what on 
belief. 1924 P. 312=73 I.C. 721. An affi- 
davit stating certain facts upon information 
and belief without stating the source thereof 
is sufficient evidence upon which to grant an 
injunction. 46 I.C. 335=22 C.W N. 700, 
1 L.W. 394= 23 I.C. 377; 90 l.C. . 703- 
1926 P. 54. An affidavit, m which it ; J* 
stated that the allegations arc based par > 
on information believed to be true and partly 
on belief, but which contains neither a spe- 
cification as to which part is based on infor- 
mation and which on belief, nor .*Jj** * 
of belief, is contrary to the provisions of and 
offends against R. 3. 61 C. 814=38 C.W.N. 
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(2) The costs of every affidavit which shall unnecessarily set forth matters 
of hearsay or argumentative matter, or copies of or extracts from documents, shall 
(unless the Court otherwise directs) be paid by the party filing the same. 

LOC. AMS— [Allahabad]. Add the following rules 4 to 15 to O. 19 

4. Affidavits shall be entitled in the Court of ... at (naming such Court). If the 
affidavit be in support of, or in opposition to, an application respecting any case in the Court, it shall 
also be entitled in such case. If there be no such case it shall be entitled: In the matter of the petition 
of 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be numbered conse- 
cutively and, as nearly as may be, shall be confined to a distinct portion of the subject. 

6. Every person making any affidavit shall be described therein in such manner as shall 
serve to identify him clearly : and where necessary for this purpose, it shall contain the full name, 
the name of his father, of his caste or religious persuasion, his rank or degree in life, his profession, 
calling, occupation or trade ; and the true place of his residence. 

7. Unless it be otherwise provided, an affidavit may be made by any person having cognizance 
of the facts deposed to. Two or more persons may join in an affidavit ; each shall depose separately 
to those facts which arc within his knowledge and such facts shall be stated in separate paragraphs. 

8. When the declarant in any affidavit speaks to any fact within his own knowledge, he must 
do so directly and positively, using the words “ I affirm ” or “ I make oath and say." 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to such facts 
as the declarant is able of his own knowledge to prove. In interlocutory proceedings, when the 
particular fact is not within the declarant’s own knowledge, but is stated from information obtained 
from others, the declarant shall use the expression “ I am informed ” and, if such be the case, “ and 
verily believe it to be -true and shall state the name and address of, and sufficiently describe for the 
purposes of identification, the person or persons from whom he received such information. When 
the application or the opposition thereto rests on facts disclosed in documents or copies of docu- 
ments produced from any Court of Justice or other source, the declarant shall state what is the source 
from which they were produced, and his information and belief as to the truth of the facts disclosed 
in such documents. 

to. When any place is referred to in an affidavit, it shall be correctly described. When in 
an affidavit any person is referred to, such person, the correct name and address of such person, and 
such further description as may be sufficient for the purpose of the identification of such person, shall 
be given in the affidavit. 

1 1. Every person making an affidavit for use in a Civil Court, shall, if not personally known 
to the person before whom the affidavit is made, be identified to that person by some one known to 
him, and the person before whom the affidavit is made shall state at the foot of the affidavit the name, 
address and description of him by whom the identification was made as well as the time and place of 
such identification. 

ji-A. Such identification may be made by a person 

(a) personally acquainted with the person to be identified, or 

( b ) satisfied from papers in that person’s possession or otherwise, of his identity : 

Provided that in case ( b ) the person so identifying shall sign on the petition or affidavit a 
declaration in the following form, after there has been affixed to such declaration in his presence the 
thumb impression of the person so identified. 

FORM. 

I (name, address and description) declare that the persons verifying this petition (or making 
this affidavit) and alleging himself to be A. B. has satisfied me (here state by what means, e.g., from 
papers in his possession or otherwise) that he is A. B. 

12. No verification of a petition and no affidavit purporting to have been made by a parda- 
nashin woman who has not appeared unveiled before the person before whom the verification or affidavit 
was made, shall be used unless she has been identified in manner already specified and unless such 
petition or affidavit be accompanied by an affidavit of identification of such woman made at the 
time by the person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the same is made, 
ask the person proposing to make such affidavit if he has read the affidavit and understands the 
contents thereof, and if the person proposing to make such affidavit state that he has not read the 
affidavit or appears not to understand the contents thereof, or appears to be illiterate, the person 
before whom the affidavit is about to be made shall read and explain or cause some other competent 
person to read and explain in his presence, the affidavit to the person proposing to make the same, 
and when the person Ix'fore whom the affidavit is about to be made is thus satisfied that the person 
proposing to make such affidavit understands the contents thereof, the affidavit may be made. 


NOTES. 

771=1934 C. 694. An affidavit as to the 
points argued in a case and sworn to by a 


person, who cannot understand the language 
in which the argument was made has no 
value. 41 I.C. 1. 
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1 4. The person before whom an affidavit is made, shall certify at the foot of the affidavit the 
fact of the making of the affidavit before him and the time and place when and where it was made, 
and shall for the purpose of identification mark and initial any exhibits referred to in the affidavit. 

15. If it be found necessary to correct any clerical error in any affidavit such correction may 
be made in the presence of the person before whom the affidavit is about to be made, and before ; 
but not after the affidavit is made. Every correction so made shall be initialled by the person before 
whom the affidavit is made, and shall be made in such manner as not to render it impossible or difficult 
to read the original word or words, figure or figures, in respect of which the correction may have been 
made. 

f Rangoon!. To O. 19, the following shall be added as rr. 4 to 12 : — 

4. The officer administerine the oath to the declaration of an affidavit should first make the 
declarant take the oath or affirmation. Then he should make the declarant repeat the whole of the 
statement written in the affidavit as coming from him. Then the declarant should sign the affidavit, 
and lastly the officer administering the oath should sign and date it. 

5. Even' affidavit to be used in a Court of Justice should be entitled “ In the Court of 

at ” naming the Court. If there is a case in Court, the affidavit in 

support of or in opposition to an application respecting it, must also be entitled “ In the case of 

If there is no case in Court, the affidavit should be entitled “Aj the matter of the petition of." 

6. Even- affidavit containing any statement of facts shall be divided into paragraphs, and 
every paragraph shall be numbered consecutively and. as nearly as may be, shall be confined to a 
distinct portion of the subject. 

7. Every person, other than a plaintiff or defendant in a suit in which the application is made, 
making an affidavit shall be described in such a manner as will serve to identify him clearly, that is to 
say, by the statement of his full name, the name of his father, his profession or trade, and the place 
of his residence. 

8. When the declarant in any affidavit speaks to any fact within his own knowledge, he 
must do so directly and positively, using the words “ I affirm ” (or make oath) and “ and say.” 

9. When the particular fact is not within the declarant’s own knowledge, but is stated from 
information obtained from others, the declarant must use the expression “ I am informed ” (and, 
if such be the case, should add) “ and verily believe it to be true ” or lie may state the source from 
which he received such information. When the statement rests on facts disclosed in documents or 
copies of documents procured from any Court of Justice or other source, the deponent shall state what 
is the source from which they were procured and his information or belief as to the truth of the facts 
disclosed in such documents. 

10. Every person making an affidavit, if not personally known to the Commissioner, shall 
be identified to the Commissioner by some person known to him. and the Commissioner shall specify 
at the foot of the petition, or of the affidavit (as the case may be), the name and description of him, 
by whom the identification is made, as well as the time and place of the identification and of the 
making of the affidavit. 

11. If any person making an affidavit is ignorant of the language in which it is wrritten, 
or appears to the Commissioner to be illiterate or not fully to understand the contents of the affidavit 
the Commissioner shall cause the affidavit to be read and explained to him in a language which he 
understands. If it is necessary to employ an interpreter for this purpose, the interpreter shall be sworn 
to interpret truly. When an affidavit is read and explained as herein provided, the Commissioner 
shall certify in writing at the foot of the affidavit that it has been so read and explained and that 
the declarant seemed perfectly to understand the same at the time ol making the affidavit. When 
an interpreter is employed the Commissioner shall state in his certificate the name ol the interpreter, 
and the fact that he was sworn to interpret truly. 

12. In administering oaths and affirmations to declarants the Commissioner shall be guided 
by the provisions of the Indian Oaths Act, 1873. 

ORDER XX. 

Judgment and Decree. 

1. The Court, after the case lias been heard, shall pronounce judgment in 

open Court, either at once or on some future day, 
Judgment when pronounced, ol which due notice shall be given to tin parties 01 

their pleaders. 


NOTES. 

O. 20. — There is no provision in O. 20, 
for the passing of a preliminary decree in a 
suit for damages in respect of personal inju- 
ries or in respect of breach of contract. If 
the principle of granting a preliminary decree 
is to be extended beyond the list mentioned 
in O. 20, that extension must be governed by 
the principle of ejusdem generis. I.L.R. 


(1938) All. 658=1938 A.L.J. 571=A.I.R. 

^ 0 / 20 , R. 1. — A judgment signed, dated 
and delivered in the absence of the parties ° T 
their pleaders and without previous not^c 
to them is not validly pronouncccb 47 A. 

332=23 A.L.J. 145; 100. I. C. 9»=28 V • L. 
r 132. Pronouncing a judgment within 1 the 
meaning of O. 20 docs not require a reading 
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LOG. AM.— [Madras]. Re-number r. I as sub-r. (i) and add the following as sub-r. (2) 

“ (2) The Judgment may be pronounced by dictation to a short-hand-writcr in open 
Court, where the presiding Judge has been specially empowered in that behalf by the High Court. 

Power to pronounce judg- 2 . A Judge may pronounce a judgment written 

dec«sor” ttCn by ^ ud8CS prc " but not pronounced by his predecessor. 

3. The judgment shall be dated and signed by the Judge in open Court at 


NOTES. 

out of the whole judgment by the Court. 
94 I.C. 121 (1). But the decree which has 
followed such a judgment cannot be violated 
so long as it stands. 94 I.C. 121. Judge 
may, at the close of the hearing, state at 
once orally the judgment which he intends to 
record and deliver. 5 M'.H.C.R. at 8. 

Where Judge commences to write a judg- 
ment before the finishing of the entire evi- 
dence and hearing the arguments of the 
counsel, there is a gross irregularity in the 
trial of the case. 1933 A. 196. The omis- 
sion in judgment to make special mention 
of oral evidence is not in itself sufficient to 
show that, as a matter of fact, Judge did 
not consider the evidence. 59 I.C. 963. It 
is not legal for Judge trying a civil suit to 
ask two members of the bar to act as asses- 
sors presumably to appraise the value of the 
evidence and to base his judgment on that 
opinion. 21 I.C. 427. A mere order in the 
order-sheet recording “that the case and suit 
be dismissed in terms of compromise” is not 
the disposal of a suit under the Code, which 
can only terminate in accordance with the 
rules set forth in R. 1. 1933 P. 135. Con- 
travention of Rr. 1 to 3 — Judgment pronounc- 
ed by another Judge — Effect. 46 C. 979= 
29 C.L.J. 438. Posting of result of appeal 
on notice-board is not a pronouncement in 
open Court. 41 M.L.J. 385=65 I.C. 42. 
Omission to give notice of the date on which 
judgment is to be pronounced is a serious 
irregularity if not an illegality. 12 M.L. 
T. 332=1912 M.W.N. 999 ; 38 I.C. 575; 7 
A. 857. Where a Court delivers a judg- 
ment without having previously fixed a date 
for pronouncing the judgment, and the defen- 
dant being absent on that date, the judgment 
is informed to his counsel on some later 
day, this later day must be regarded as the 
date for pronouncing judgment and period 
of limitation for appeal must be deemed to 
run from that date and not from the date on 
which the judgment is actually pronounced. 
(1925 A. 293, Rel. on.). A. I. R. 1938 
Lah. 707. Where judgment was pronounc- 
ed in open Court, but not in presence 
of the parties or after notice to them, held, 
that the judgment was not invalidated on 
that ground. 28 N.L.R. 308. Where judg- 
ment written and signed by the Judge at 
home was delivered to the clerk for com- 
munication to the parties as Judge did not 
attend Court on account of illness, held, per 
Gliosc, J ., that no competent officer had pro- 
nounced judgment and that the appeal should 
be remanded for fresh disposal on that 
ground. Per Guha, J . — The failure to com- 


ply with Rr. 1, 2 and 3 of O. 20 constitutes 
an irregularity. Appeal remanded for fresh 
disposal on merits. 130 I.C. 573=52 C.L. 
J. 566=1931 C. 164. When cither party 
dies before judgment is pronounced, see O. 
22, R. 6. See also 12 M.L.J. 435. O. 20, 
R. 1, C.P. Code, does not apply to proceed- 
ings of revenue officers under the Punjab 
Land Revenue Act, and there is no provi- 
sion of law which requires orders of Revenue 
officers under that Act to be pronounced for- 
mally in open Court on a specified day. 20 
Lah.L.T. 115. 

O. 20, Rr. 1, 2 and 3: Failure to sign 
Order— Irregularity. — Infringement of the 
procedure prescribed by Rr. 1,2 and 3 mere- 
ly constitutes an irregularity curable by con- 
sent or waiver and it affords no ground for 
reversal of the decree based on the judgment 
irregularly pronounced. Where the irregu- 
larity is waived by the parties and does not 
affect the merits of the case where the omis- 
sion to sign an order in execution was shown 
to be merely accidental, held, that the order 
was none the less binding. 149 I.C. 430= 
1934 L. 763. 

O. 20, R. 2. — Rule 2 docs not apply to the 
original side of the High Court. 51 B. 267 
=29Bom.L.R. 126. Judgment — Pronounce- 
ment of, can be made by successor. 42 A. 
362=61 I.C. 932; 50 I.C. Ml; 46 I.C. 618= 
29 C.L.J. 568. See also 49 I.C. 724; 14 
I.C. 371; 5 Pat.L.J. 147=58 I.C. 437. 
Judge may write a judgment after he ceases 
to be a Judge in the district. It may be 
pronounced by his successor. 35 A. 368. 
See also 1930 A.L.J. 1566=53 A. 133=1931 
A. 90. Under R. 2, it is not necessarily 
incumbent upon the successor of the Judge, 
who wrote the judgment after he had ceased 
to be a Judge of the Court in which the 
trial was held to pronounce the judgment - 
that had been written by his predecessor. He 
has a discretion in the matter, and if he is in 
doubt as to the correctness of the judgment 
that has been written by his predecessor he 
ought either to act in accordance with the 
provisions of O. 18, R. 15, or to hear the 
case de noifo. 14 R. 136=1936 R. 147 
(F.B.). In the absence of an order of 
transfer of the case by a competent autho- 
rity a Judge who is transferred has no power 
to deal with it. 80 P.R. 1919=49 I.C. 724; 
80 P.R. 1916=35 I.C. 938. See also 5 Pat. 
L.J. 147=58 I.C. 437. 

O. 20, R. 3. — R. 3 is a distinct prohibi- 
tion against any alteration of a signed judg- 
ment except as provided by S. 152 or on re- 
view. 254 P.L.R. 1913=20 I.C. 3. See 
also 31 A. 153; 1938 A.L.J. 673; 43 C.W. 
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Judgment to be signed. the time of pronouncing it and, when once signed, 

shall not afterwards be altered or added to, save as 
provided by section 152 or on ieview. 

LOG. AM. — [Madras]. R. 3. Substitute the following : — 

3. The judgment shall bear the date on which it is pronounced and shall be signed by the 

. Judges and, when once signed, shall not afterwards be altered or 

Judgment to be signed, trans- added to save as provided by S. 152 or on review provided also 
cript of short-hand. that, where the presiding judge is spec ifically empowered by 

. die High Court to pronounce his judgment by dictation to a 

s lor . anc ^ wntcr in open Court, the transcript of the judgment so pronounced shall, after such 
revision as may be deemed necessary, be signed by the Judge. 

T , . r c 11 ^ 4- (0 Judgments of a Court of Small Causes need 

Courts mCn S ° ma ’ mrs not contain moie than the points for determination 

and the decision thereon. 


NOTES. 

N. 1148=1939 Cal. 732. It shows that after 
the judgment has been signed by the Judge 
he becomes functus officio and has no autho- 
rity to alter it except as provided by S. 152 
where the order provided for automatic dis- 
missal of a suit on non-payment of Court- 
fee within a certain date. Held, that Court 
had no power to extend the time after that 
period. R Luck. 502=10 O.W.N. 387=1933 

O. 241. Judgment dictated to shorthand 
writer — Transcript cannot be amended. 18 
L.YV. 105=1923 M. 663. As to the power 
of Court to rectify an order which it finds 
is wrong or has been made in an improper 
form, sec 16 B. 404. S. 151 was never 
meant to enable Court to contravene a dis- 
tinct provision of law. When there is no 
clerical error or arthmctical error in the 
judgment or decree Court cannot amend the 
decree. 8 O.W.N. 1238=12 L.R. 383 
(Rev. ) . Where Court gives a judgment but 
refuses to pass a decree till the successful 
party complies with a certain condition, the 
judgment is only a provisional judgment 
which docs not become operative until the 
decree is passed. 3-1 I.C. 867=9 S. L. R. 
193. 

Inherent Pwoer to correct Errors.— R. 3 
is not exhaustive and it is the duty of Court 
to invoke its inherent powers to correct 
errors that have led to injustice through no 
default of a party and to do real and sub- 
stantial justice for the administration of 
which alone it exists. 152 I.C. 211 = 1934 
N. 234. Where Court passed an order under 
a misapprehension of facts, it is open to it 
under its inherent power to set aside such 
order when true facts are brought to light. 
R 3 has no application to such eases. 148 
I.C. 614=1934 A.L.J. 862=1934 A. 287. 
A suit for rent had been brought against the 
proper person who was misdescribed owing 
to his own action in giving his son’s name 
instead of his own when he rented the pre- 
mises and who had since been refusing to 
receive the summons on the ground that he 
was not the proper person. He was the 
proper person against whom the decree had 
been rightly made. On an application in exe- 
cution proceedings to bring on record the 
real judgment-debtor’s name, held, that the 
record could be corrected by virtue of the 


powers under S. 151 if not under O. 1, R. 10. 
14-1 I.C. 901=35 Bom. L.R. 365=1933 B. 
200 . 

O. 20, R. 4. — Judges, whatever reasons 
they may give in judgments, must make spe- 
cific and precise statements of their findings. 
37 I.C. 304. But R. 4 does not require the 
evidence to he discussed. It merely lays 
down that the judgment shall contain a con- 
cise statement of the ease, the points for de- 
termination, the decision thereon, and the 
reasons for such decision. Hence merely 
because the judgment docs not mention some 
particular item of evidence it does not follow 
that the Judges had not considered it. 146 
I.C. 445=1933 R. 174. See also 1938 Pat. 
60. The fact that the Judge has set out a 
point for determination after the pleadings 
on the record is not sufficient. The points 
mu^t he included in judgment. The use of 
a rubber stamp in a contested suit is most 
reprehensible. 146 I.C. 16=1933 N. 272 
(1). Personal inspection by Judge alone is 
not sufficient material for judgment. 67 I. 
C. 302=1923 C. 311. Court invested with 


■small Cause powers is governed by sub-R. 
fl). 31 B. 314=4 Bom. L.R. 327. Judg- 
nent of Small Cause Court not containing 
lie points for determination and the deci- 
sion thereon is liable to be set aside. 6 M. 
L.J. 50; 1925 O. 283. Court of Small Causes 
need not give reasons for its decision nor 
jven a concise statement of - the ease. 88 
I.C. 376=1925 O. 648. See also 146 I.C. 
1056=1934 P. 243. Need not state more 
than the points for decision and the decision 
thereon seriatim. 67 I.C. 851 (C.) ; 42 M. 
L.I. 583t=1922 M. 360; 4 Lab. L.J. 55= 
1922 L. 122 (1) ; 48 I.C. 752; 40 I.C. 890 
SVr also 12 I.C. 740=7 N.L.R. 146; 59 
I.C. 906=12 L.W. 285; 1937 Sind 243. But 
cer 15 L.W. 642; 109 P.L.R. 1913=18 I.C. 
216; 1 R. 274; 97 I.C. 538; 95 I.C. 584. 
Small Cause Judge can reduce his remarks 
to intelligible minimum containing points 01 
determination. 1921 298=64 *C. , 

1933 S. 62; 7 Luck. 526=136 I.C. 701-= 
1932 O. 143. Where judgment in a small 
cause suit shows that the Judge has applied 
his mind to the points for determination and 
he has also recorded his decisions thereon, 
there is sufficient compliance with the law. 

43 L.W. 514=1936 M. 486=70 M.L.J. 433. 
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( 2 ) Judg me nts of other Courts shall contain a concise statement of the 

case, the points for determination, the decision thereon. 
Judgments of other Courts. anc j the reasons for such decision. 


NOTES 

O. 20, r. 4 (1) does not require that either 
the reasons for arriving at a conclusion or 
discussion of the evidence should be given by 
the Small Cause Court. The points for 
determination in order to arrive at tfie result 
and the resulting decision thereon alone need 
be stated. If all that is set out is the ulti- 
mate result without an indication of the 
points for determination, there is no com- 
pliance with the rule. A statement of issues 
only does not necessarily indicate the points 
to be determined although in some cases it 
may well do so. Each case must be judged 
by itself. 1936 Mad. 913. No doubt a 
judgment of the Court of Small Causes need 
not contain more than the points for deter- 
mination and the decision thereon. It is 
however highly desirable that the judgment 
should also contain some indication that the 
Judge has actually applied his mind to the 
evidence on the record in order to facilitate 
the High Court to find out whether the deci- 
sion under revision was rightly arrived at 
after weighing the pros and cons or whe- 
ther there was merely a mistake or an in- 
advertent omission in recording a particular 
finding. 142 I.C. 844=1933 S. 62. See 
also 1933 A.L.J. 316=1933 A. 339; 1937 
Sind 243; 1938 O.W.N. 805=1938 Oudh 
225. The test whether R. 4 (1) of O. 20 
has been used or abused by a Small Cause 
Court lies in the answer to the question 
whether the judgment has been made 
intelligible. When the Judge has to deal 
with a question of fact he need not give 
anything more than his actual decision on 
the question, namely his answer to it. But 
in cases involving difficult questions of law 
or mixed questions of fact and law the Judge 
should set out so much of his reasoning as 
will make clear the road by which he has 
reached his conclusion. 55 M. 671 = 1932 M. 
336=62 M.L.J. 439. Judgment should con- 
tain reasons for decision. 1 R. 274; 15 B. 
11. The words “need not" in O. 20, R. 4 
were not meant to be read as ‘‘shall not". 
(Ibid.) A Small Cause Court is of course 
not bound to record the evidence in exlcnso, 
but it is incumbent upon that Court to record 
such statements of the witnesses, or to make 
a summary of those statements, in the de- 
position, as recorded, on which the Court 
relies in its judgment. Where the judgment 
in a Small cause suit is not supported by 
the evidence as recorded and the evidence 
has not been recorded in such a 1 way 
as to enable the High Court to form 
any opinion as to the respective cases of 
the parties before the Court, and on what 
material circumstances the Court has relied 
upon in support of the judgment, the judg- 
ment is liable to be set aside in revision. 
It is not enough for the Judge trying a 
small cause suit to say that he finds for or 
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against a party from the facts and circum- 
stances ; he must take care to note those 
facts and circumstances when recording the 
evidence of the witnesses who come and 
depose before him. 64 C.L.J. 456=169 I. 
C. 512; 1937 Sind 243. There must be a 
distinct finding one way or the other, on all 
the material issues in the case. .8 W.R. 
481. A judgment jumbling up all points 
together and containing a statement that all 
issues are found in plaintiff’s favour docs 
not comply with the rule. 1925 M. 1229 
i=49 M.L.J. 354; 7 Luck. 526=136 I.C. 701 
= 1930 O. 143. 

Practice of “Striking off” Petitions 
deprecated. — When a matter is contested and 
when the Court has heard pleaders for both 
sides, simply to say the petition is “struck 
off’', is entirely unwarranted and extremely 
undesirable. To say that the “petition is 
struck off” is surely not a proper and legal 
mode of disposal of an important contested 
application; there must be judicial determi- 
nation on the merits of the controversy. 
[10 C. 416 and 6 A. 269 (P.C.), Rel. on.] 
144 I.C. 503=38 L.W. 280=1933 M. 510. 

O. 20. R. 4 (2). — Conjecture is not a 
sound basis for judicial decision. 21 I.C. 
413=18 C.L.J. 220. Judgment based on a 
question neither raised in written statement 
nor included in any issue is bad. 15 I.C. 
159. Judgments — Contents of — Following 
prior judgment. 15 I.C. 434=1912 MI.W. 
N. 900. Where the trial Judge did not give 
a reasoned finding on the main issue in the 
case but simply stated his conclusion, it was 
held to be a violation of the provisions of 
R. 4. 102 I.C. 280=1927 L. 418. Where 

a Judge mentions specifically certain points 
which were argued before him and the judg- 
ment is silent on other points taken in the 
memorandum of appeal, it may be presumed 
that such points have been abandoned ; but 
where the Judge, after mentioning the points 
specifically argued before him, states that 
on merits too there is no force in the objec- 
tions taken, it cannot be held that the other 
points have been abandoned. (1933 L. 124 
and 1924 L. 107. Dist.) 145 I.C. 113=1933 
L. 570. It cannot be assumed from the 
mere fact that the Courrt below has not 
referred in deail to all the items of the docu- 
mentary evidence produced by the parties, 
that the said evidence has been ignored or 
discarded. If a party did not, during the 
progress of the suit, bring certain documents 
to the notice of the Court, the blame rests 
with him. If any document is referred to 
the Court, it can be said that the Court 
must have considered the nature and scope 
of the document before forming a conclusion 
on the questions in issue. A Judge is not 
however bound to refer in his judgment to 
each and every item of evidence which is 
relied on by the parties. 130 I.C. 289= 
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5. In suits in which issues have been framed, the Court shall state its finding 

r> n , rf , , . , . . or decision, with the reasons therefor, upon each 

each issue. separate issue, unless the finding upon any one or 

more of the issues is sufficient for the decision of the suit. 

6. ( 1 ) The decree shall agree with the judgment ; it shall contain the number 

Contents of decree. °‘ su j t » t ^ ie namcs and descriptions of the parties, 

a nd particulars of the claim, and shall specify clearly 
the relief granted or other determination of the suit. 

(2) 1 he decree shall also state the amount of costs incurred in the suit, and 
by whom or out of what property and in what proportions such costs are to be 
paid. 

( 3 ) The Court may direct that the costs payable to one party by the other 
shall be set off against any sum which is admitted or found to be due from the 
former to the latter. 


NOTES 

1931 A. 210. See also 1936 M. 913; 1936 
M. 486=70 M.L.J. 433; 64 C.L.J. 456. The 
Judge is not obliged to refer the evidence 
under O. 20, R. 4 but if he does so and 
his reference indicates that he did not con- 
sider a material portion of the evidence, High 
Court is entitled to interfere in revision. 35 
C.W.N. 1242. In trying a question of fact 
a Judge should not act on his knowledge or 
public rumour. 11 M.I.A. 213. 

Commissioner's Report. — Commissioner’s 
report and the opinion he expressed on the 
evidence is merely a piece of evidence to be 
considered by the Judge. It is the duty of 
the Judge to consider every objection of fact 
or of law made by the parties to the report, 
to show the nature of the objection in his 
judgment and his grounds for allowing or 

dismissing it. 27 S.L.R. 194=1933 S. 327. 

O. 20. R. 5. — Although a suit is decided 
upon a preliminary point, Court can record 
findings on all the issues. 9 C.W.N. 60. 
But rec 11 C. 544 and 17 M.L.J. 626 (P.C.) 
=35 C. 189=35 I. A. 38; 20 C.L.J. 426 
(431). Courts deciding a suit have no 
right to impose a condition as to the mode 
of execution of the decree. 45 I.C. 250. 
High Court set aside the judgment of first 
Court for uncertainty in the judgment as 
it could not know what the judgment meant. 
25 I.C. 576=19 C.L.J. 545. In appealable 
cases lower Court should as far as possible 
pronounce its opinion on all the issues raised. 
24 I.C. 87=1 L.W. 416 [5 W.R. 53 (P.C.), 
Foil.). On this Section see also 1935 A. 

L. J. 309=1935 A. 519. 

O. 20. R. 6. — Court will not be deterred 
from making a decree by the difficulties to 
be expected in carrying it out. 1 M.H.C. 
R. 415. Decree should not be vague, but 
explicit in its terms. 7 W.R. 232. When 
a decree or any part of a decree is passed 
by consent of parties, it should always so 
appear on the face of the decree when drawn 
up. 35 C.W.N. 612=1931 P.C. 107=60 

M. L.J. 648 (P.C.). A decree ought to 
be drawn by the Court deciding a case, 
showing all the costs incurred by both the 
parties. 10 I.C. 858=38 C. 125. When 
there are several parties in a suit, the judg- 
ment and decree should make it clear which 


parties are to receive costs and how many 
sets are allowed. 1936 A. M.L.J. 117. In 
the case of an original suit decree must be 
quite distinct from the judgment. 54 I.C. 
913=1 L. 223. When a plaintiff sues by a 
recognised agent and obtains a decree, the 
decree should stand in the name of the agent 
as agent and on behalf of the plaintiff. 11 
W.R. 503. Decree in a suit for contribution 
should specify the particular sum payable 
by each defendant. 24 W.R. 252. See 
also 3 M.H.C. R. 187. Decrees declaring a 
right to maintenance should contain an order 
directing future maintenance. 9 B. 108. Sec 
also 7 C. 394. Findings upon issues other 
than those upon which he suit is determined 
should not be inserted in decree. 26 A. 
234. Where there is delay on the part of 
applicant for correction of decree, which is 
not capable of satisfactory explanation, the 
Court may reject the application. 139 
I.C. 528=36 C.W.N. 97=1932 C. 563. 

Power of Court subsequent to Judgment. 
— After judgment has been pronounced, 
decree must automatically follow and Court 
has no power to direct that the preparation 
of decree be stopped imtil payment of deficit 
Court-fee. 11 P. 532=1932 P. 228. See 
also 1938 A. L.J. 673=1938 All. 497. 

O. 20. R. 6 (2).— The sub-rule docs not 
authorize the Court to order payment of 
costs by a person who is not a party to the 
suit. Costs cannot be decreed against the 
guardian of a defendant except in the case 
referred to in O. 32, R. 2. 3 M. 263. A 
set-off cannot be allowed for costs not actually 
awarded. 16 W.R. 308. Costs awarded on 
the disposal of a preliminary point may be 
set off against cost awarded at the final dis- 
posal of the suit. 9 C. 797. Although it is 
within Court’s discretion to allow or not to 
allow costs, still Court is bound to pass order 
with regard to it. Even where suit is dis- 
missed decree ought to be prepared snowing 
the amount of costs and giving direction in 
respect thereto even where each party has to 
bear its own costs. 1933 P . 135. >f 

Miscellaneous. — The word decree >- 
often misunderstood. The order in 1 1 c 
decree might give some relief to the P ,a,ntl 
or might disallow the relief claimed alto- 
gether, but the Court has to prepare a decree 
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LOC. AMS. — [Madras]. For sub-rule (i) the following shall be substituted : — 

“ The decree shall agree with the judgment ; it shall contain the number of the suit, the names 
and descriptions of the parties, their address for service and particulars of the claim, and shall specify 
clearly the relief granted or other determination of the suit.” 

In O. 20 , R. 6 , after sub-rule ( 2 ) the following be inserted as sub-rule ( 2 -A) : — 

“ ( 2 -A) In all cases in which an element of champerty or maintenance is proved, the Court 
may provide the final decree for costs on a special scale approximating to thej actual expenses reason- 
ably incurred by the defendant.” 

[Lahore]. Substitute the following : — 

6 . ( 1 ) The decree shall agree with the judgment ; it shall contain the number of the suit, 

the names and descriptions of the parties, and particulars of the claim, and shall specify clearly the 
relief granted or other determination of the suit. 

(l-A) In addition to particulars mentioned in clause ( 1 ) the decree shall contain the addresses 
of the plaintiff and the defendant as given in O. VII, rule 19 ; and Order VIII, rule 1 1 , or as sub- 
sequently altered under Order VII, rule 24 , and Order VIII, rule 12 respectively. 

( 2 ) The decree shall also state the amount of costs incurred in the suit, and by whom or 
out of what property and in what proportions such costs are to be paid. 

( 3 ) The Court may direct that the costs payable to one party by the other shall be set ofT 
against any sum which is admitted or found to be due from the former to the latter. 


7 . The decree shall bear date the day on which the judgment was pronounced. 

Date of decree and > w ^ en J ud £ e has satisfied himself that the 

decree has 1 been drawn up in accordance with the 


judgment, he shall sign the decree. 

LOC. AM. — [Allahabad]. Add — 

“ 7* A. A Court, other than a Court subordinate to the District Court exercising insolvency 
jurisdiction, passing an order under S. 47 or 144 of the Code of Civil Procedure or one against which 
an appeal is allowed by S. 104 or R. 1 of O. 43, or an order in any case, against which an appeal 
is allowed by law, shall draw up a formal order embodying its adjudication and the memorandum 
of costs incurred by the parties. 


8 . Where a Judgehas vacated office after pronouncing judgment but without 
_ , , , . , signing the decree, a decree drawn up in accordance 

vacated office before signing wtth such judgment may be signed by his successor 
decree. or > ** the Court has ceased to exist, by the Judge of any 

Court to which such ‘Court was subordinate. 


g. Where the subject-matter of the suit is immovable property, the decree 
r r . shall contain a description of such property sufficient 

Decree lor recovery of im- .1 r , , f 11 

movable property. tll( ; samc > ? nd where such propci ty can be 

identified by boundaries or by numbers in a record of 
settlement or survey, the decree shall specify such boundaries or numbers. 


NOTES 

whether the claim is allowed or dismissed, 
except in cases excepted under General Rules 
and Circular Orders Civil Vol. V, Ch. 5, 
v R. ll f 1933 P. 135. 

O. 20, R. 7. — Where a person has the 
judgment of Court that lie shall have a 
decree, he then obtains his decree. The 
decree, when drawn up afterwards, relates 
back to that time. 65 I.C. 650=34 C.L.J. 
494. (17 C. 347, Ref.). See also 13 C. 

104 ; 11 P. 532=1932 P. 228. A decree must 
follow the judgment and failure to prepare 
a decree cannot deprive the parties of their 
right to appeal. 52 I.C. 479=66 P.R. 1919. 
Date of decree is date of delivery of judg- 
ment. 1 P. 771<=75 I.C. 879; 66 I.C. 7= 
1922 N. 113; 21 I.C. 545=25 M.I..J. S60- 
25 I.C. 67: 32 I.C. 744 ; 42 B. 309. Dif- 
ference in date between judgment and decree 
— The decree should bear the date of judg- 
ment. 101 I.C. 319. In the case of a de- 
cree not drawn up on a non-judicial stamped 
paper, although it is invalid on that account, 


the subsequent affixing of the proper stamp, 
by the order of Court to the original decree, 
the stamp being defaced by the names of the 
parties and the cause title of the case being 
put upon it, makes the decree valid retros- 
pectively from the date when it was drawn 
up. But if the Judge, when affixing the non- 
judicial stamp to the decree as originally 
drawn up, puts down his initials and the date 
of such affixing on the original decree, the 
decree has to be taken to be a decree passed 
on such date. 38 C.W.N. 1118. 

O. 20,' R. 8 . — The Judge deciding a case 
on the conclusion of all the evidence is not 
bound by the previous decision on certain 
issues of a Judge who has tried a part of 
the case. 47 I.C. 555. 

O. 20, R. 9. — A decree which docs not 
specify the lands decreed, but directs them 
to be determined in execution, is bad in law. 
4 C. 69. Such a decree cannot be executed. 
25 W..R. 39. Evidence cannot be given in 
the execution department to amend any un- 
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10. Where the suit is for movable property, and the decree is for the delivery 

of such property, the decree shall also state the amount 

Decree for delivery of mov- monC y to | )C paid as an alternative if delivery cannot 
able property. bc ^ ? 

11. (i) Where and in so far as a decree is for the payment of money, the 

Court may for any sufficient reason at the time of 
Decree may direct payment passing the decree order that payment of the amount 
by msta ments. decreed shall bc postponed or shall be made by instal- 

ments, with or without interest, notwithstanding anything contained in the contract 
under which the money is payable. 


NOTES 

certainty in the decree. 12 W.R. 99. But 
evidence could bc taken to ascertain the 
boundaries, and the subject on which the 
decree operates. 16 W.R. 171; 22 W.R. 
330. If the boundaries Riven arc no longer 
in existence, evidence may bc taken to ascer- 
tain the former position of the lands. 16 W. 
R. 191. 

O. 20. R. 10. — In the case of a decree 
which follows R. 10. execution cannot he 
taken out hy the decree-holder so far as the 
fnoney portion of it Is concerned without 
adopting the procedure prescribed by O. 21, 
R. 31, C.P. Code. 31 C.W.N. 850=1927 
C. 652=55 C. 26. (13 M.L.J. 444, Foil.). 

Form of Decree. — R. 10, docs not say that 
a person who is entitled to deliver}’ of spe- 
cific movables must in all cases sue for such 
delivery and not for their value or for 
damages; for in many cases the movables 
themselves would bc of no use to him after 
conversion or detention. Nor docs the rule 
say that the Court must invariably decree 
the articles claimed and not their value only. 
Court is not bound to pass a decree for the 
articles in the first instance and in the alter- 
native only for their value in a case where 
the defendant asserts that the articles arc 
not in his possession, or not in existence, 
and it is not possible for the plaintiff to prove 
that the defendant’s assertion is untrue. 61 
C. 711. In an action for specific restitution 
of chattels, it is for the defendant, and not 
the plaintiff, to determine the manner in 
which the alternative judgment of the 
articles or their value is to take effect, and it 
is in his election whether he would deliver 
the chattels or pay the assessed value on 
them. And the plaintiff has no right or 
power to obtain their specific restitution. 
But when a decree is in the form contemplat- 
ed by R. 10, and there is no question of 
deterioration in value of the articles decreed 
to be recovered, the decree-holder is not 
entitled to execute the money part of the 
decree before applying for delivery of the 
articles. 61 C. 711. As a mere piece of 
movable property, and irrespective of its 
character as representing an actionable claim 
the value of a bond is only nominal, but the 
measure of the damages for its non-delivery 
would bc upon the basis of its character as 
representing an actionable claim. But if the 


bond is void at the time of conversion, and 
not by any act of the defendant, only nominal 
damages can be recovered. 61 C. 711. 
Where a decree is passed for delivery of 
bonds, an enquiry as to damages for their 
non-delivery may more profitably bc started 
by the Court in execution. 61 C. 711. In 
a suit for recovery of specific movable pro- 
perties, the decree ought to be a decree ior 
the delivery of the movables enforcea- 
ble under Order 21, Rule 31* but in 
accordance with Order 20, Rule 10; 
the decree has to state the amount of money 
to be paid by the defendant as an alternative 
if delivery cannot bc had. S. 75, C.P. Code, 
does not authorise the Court to issue a com- 
mission to ascertain the value of the mova- 
bles. I.L.R. (1940) 1 Cal. 372=44 C.W. 
N. 304= A . I . R . 1940 Cal. 337. 

O. 20, R. 11: Scope and Application of 
Ritif. — The fact that a Court passes an 
instalment decree under O. 20. R. 11 (1) 
docs not make it functus officio or ousts its 
jurisdiction to pass a further and a different 
kind of instalment decree coupled with a 
hypothecation of immovable property. O. 
20, R. 11 (2) is wide enough to include and 
to apply to the fixing of instalments and the 
taking of security after the passing any de- 
cree for the payment of money, whether the 
form of the original decree was for instal- 
ments or for a lump sum, when the new 
direction is made by consent of both parties. 
The judgment-debtor cannot in execution 
contend that such a decree is without juris- 
diction or that the contract of security was 
without consideration and therefore unen- 
forceable. The Executing Court is P rcc ^ l( f~ 
cd from going behind the decree. 18 I at. 
719=20 Pat.L.T. 924. R. 11 .is not in any 
way controlled by the provisions of the 
Imperial Bank of India Act, (1920), which 
limit the power of the Bank in the matter o 
advancing loans for a period exceeding six 
months. The Courts arc not therefore pre- 
cluded from granting instalments in proper 

cases simply because such a c o ur * c w ? , j ( 
postpone realisation of the dues by the plat 
tiff (Imperial Bank) for over s.x months. 

146 I.C. 1046=16 N.L.J. 78=1933 N. 330 

After a portion of the amount due under a 
money decree had been paid, execution 
been started for the balance, the (1 .® c ^ cc 
holder and judgment-debtor c " t ^I‘ c<1 1 
compromise, whereby, some of the PJ P . 
tics which had been attached were released 
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and judgment-debtor was given time to pay 
the balance due in four instalments. This 
was presented to Court, and Court granted 
permission for the compromise, directing a 
decree to be passed in its terms. Held, the 
order of the Court must be taken to have 
been passed under R. 11 (2).* 40 L.W. 
883=67 M.L.J. 801. .See also 144 I.C. 158 
= 1933 L. 758. The word "postponed" has 
been added to meet the ruling in 2 A. 649. 
Se.e 7 M. at 154 and 2 A. at 132. Applica- 
bility of rule to decree against tenants under 
Agra Tenancy Act. Sec 54 A. 521=138 I. 
C. 254=1932 A. 436. No doubt instalments 
and interest are discretionary matters, but 
that discretion must be exercised on judicial 
principles, and where there is no reason 
proved that the debtor should be granted 
an unusual concession, the normal course 
should be followed. 148 I.C. 349=1934 
Pcsh. 2. The discretion to order payment 
of a decretal amount by instalments must 
never be exercised so as to constitute a vir- 
tual denial of the decree-holder’s rights. 
(54 A. 539, Rel. on.) A.L.R. 1935 R. 495. 
In making orders for instalments under R. 
11, not only the condition of the debtor and 
his ability to pay must be considered but 
also all other circumstances, namely, the 
date and the amount of the loan, the amount 
of instalments, etc. The Court should be 
careful to guard also the interest of the 
creditor. Too much pity for the debtor is 
not the consideration. Simply because in- 
stalments arc prayed for and the claim is 
not contested, that does not entitle a debtor 
to get an instalment decree as a matter of 
course. In granting instalments even a 
Small Cause Court is required under R. 11, 
to state its reasons therefor. 157 I. C. 
1038=61 C.L.J. 93=A.I.R. 1935 C. 559. 
The mere fact that the debtor is hard pres- 
sed or is unable to pay in full at once is not 
sufficient reason for granting instalments. 
The debtor may be required to show his 
bona fidcs by arranging prompt payment of 
a fair proportion of the debt. But that is 
only one way of proving bona fidcs and the 
prompt payment, of a fair proportion of the 
debt cannot be made in all cases a condition 
precedent for granting instalments. 146 I. 

C. 1046=16 N.L.J. 78=1933 N. 330. It is 
not open to the executing Court to go be- 
hind an adjustment or agreement between 
the judgment-debtor and decree-holder for 
the payment of an amount smaller than the 
decretal amount payable by instalments, an 
agreement attested by the Court. Under 
R. 11, it is open to the Court, with the con- 
sent of the parties, to vary the terms of a 
decree. The order attesting the terms of 
the compromise having been passed by the 
Court in the presence of the parties and with 
their consent it is not open to cither of them 
to contend that the Court was not compe- 
tent to attest it. 144 I.C. 158=1933 L. 758. 
See also 67 M.L.J. 801. A decree for the 
enforcement of a mortgage or charge is not 


a decree for the payment of money. 7 B. 
332. Sec. also 1933 R. 323. An order 
under this rule can only be made by the 
Court which passed the decree. 12 A. 571 ; 
54 A. 573=1932 A.L.J. 365=1932 A. 273 
(F.B.). The Court referred in sub-section 
(1) of R. 11 is clearly a Court which passed 
the decree. TJie executing Court must take 
the decree sent to it for execution as it 
stands and is not entitled to vary the decree 
by making it payable by instalments. 149 
I.C. 763=1934 R. 197. S. 42 does not em- 
power the Court to which a decree is sent 
for execution to pass an order which has 
the effect of amending, altering, or varying 
the decree itself. An order for payment of 
a decree by instalments which is made after 
the decree has been passed, undoubtedly has 
the effect of altering or varying the terms 
of the original decree and consequently it is 
not within the competence of the transferee 
Court to make such an order. 12 R. 320 
= 151 I.C. 937 (2)=1934 R. 165. See also 
7 B. 332. In the case of instalment decrees, 
the amount of the instalments and the 
periods for their payment is a matter of 
discretion for the Court. But the 
discretion is one which is to be exercised 
within reasonable bounds. 54 A. 539=1933 
A. 90. The Court is not bound to direct 
that the instalments shall carry the stipulated 
rate of interest. 3 B. 202. Supplemental 
decree for balance of mortgage amount — 
Power of Court to order instalment payment. 
11 I.C. 736=15 C.W.N. 1083. The fact 
that the estate of the defendants has been 
brought under the management of the Court 
of Wards is not a reason for allowing 
instalments. 1923 L. 266. Court which 
passed the decree is the Court which can 
postpone the execution of decree under 
R. 11. 32 M.L.J. 13=40 M. 233 (F.B.). 
An order postponing execution of a decree 
or ordering payment by instalments is virtu- 
ally an order amending the decree. 34 I.C. 
393. Rule refers to order passed by the 
Court which passed the decree and not exe- 
cuting Court. 2 Pat.L.T. 80=58 I.C. 893. 
The trial Court has the power under R. 11, 
to postpone payment of the amount decreed 
but it must be exercised judicially. 7 L. 
393=97 I.C. 769=1926 L. 604. Burden of 
proving that the defendant is entitled to in- 
dulgence of a decree in instalments rests 
upon him. 71 I.C. 303. Under the Agri- 
culturists’ Relief Act, It is imperative on 
the Court to pass an instalment decree in 
certain circumstances. The Act, however, 
docs not derogate from the provisions of 

0. 20, R. 11, C.P. Code, under which the 
Court is entitled to pass an instalment decree. 
1937 A.W.R. 1074=1937 A.L.J. 1247=A. 

1. R. 1938 All. 52. 

Limitation. — When order under this rule 
is made on an application held after the 
expiry of the period of limitation, it is 
invalid. 14 C. 348 (350). But see 54 A. 
573 contra ; 1938 A. M.L.J. 86. Limitation 
is a matter of procedure and an order passed 



Decree may direct payment 
by instalment. 
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( 2 ) After the passing of any such decree the Court may, on the application 

r r, . f of the judgment-debtor and with the consent of the 

payment' by instalments?’ “ decree-holder, order that payment of the amount 

decreed shall be postponed or shall be made by instal- 
ments on such terms as to the payment of interest, the attachment of the property 
of the judgment-debtor, or the taking of security from him, or otherwise, as it 
thinks fit. 

LOC. AMS. — [Madras], Substitute for R. 1 1 : — 

11 . (0 Where and in so far as a decree is for the payment of money the Court may for 

any sufficient reason at the time of passing the decree order 
that payment ol the amount decreed shall be postponed or shall 
be made by 7 instalments, with or without interest, notwithstand- 
ing anything contained in the contract under which the money 

is payable. 

( 2 ) After the passing of any such decree the Court may, on the application of the judgment- 
debtor and after notice to the decree-holder, order that payment of the amount decreed shall be 
postponed or shall be made by instalments on such terms as to the payment of interest, the attachment 
of the property of the judgment-debtor, or the taking of security from him, or otherwise as, it thinks 
fit. 

[Nagpur]. R- i i. — In sub-R. ( 2 ) ol R. 11 in O. 20 for the words “ and with the consent of 
the decree-holder ” the words “ and after notice to the decree-holder ” shall be substituted. 

[Rangoon]. O. 20, R. it. sub-R. (2). For the words “and with the consent of the decree- 
holder ” substitute die words “ and after notice to the decree-holder.” 

[Sind]. O. 20, R. 1 1 (2). In sub-rule (2) of R. 11 of O. 20 : — 

for the words “ and with the consent ol the decree-holder ” substitute the words “ and after 

notice to the decree-holder." 

12 . ( 1 ) Where a suit is for the rccoveiy of pos- 

Dccrce for possession an session of immovable property and for icnt or mesne 

mesne pro its. profits, the Court may pass a decree — 


NOTES 

on a time barred application is not one 
without jurisdiction. 1938 A.M.L.J. 86. 
Although Court should not entertain an 
application for payment of the decretal 
money by instalment under R. 11, if made- 
after expiry of six months from date of 
decree, the order if actually passed on such 
a time-harred application is not a nullity. 
Limitation is a question of procedure and 
not one of jurisdiction. (26 A. 522, Red. 
on; 1924 L. 342, Not foil.) 54 A. 575=1932 
A.L.J. 356=1932 A. 273 (F.B.). The 
time for an application subsequent to decree 
for payment by instalments runs only from 
the date of the decree of the appellate Court 
even though the latter only confirmed the 
judgment of the lower Court and dismissed 
the appeal. 135 I.C. 858=1932 R. 54. 

Appeal. — An order postponing the time 
for the payment of the decretal amount 
passed under R. 11 is not by itself appeal- 
able, but when such an order is passed at 
the time of giving judgment and is incorpo- 
rated in the decree, it is clearly a part of 
the decree and as such is appealable. 133 
I.C. 233=1931 R. 152. (7 L.B.R. 71. 

Dist.; 1928 L. 931; 1926 L. 604. Ref.) See 
also 1933 Pcsh. 31. An order under this 
rule is not a nullity because it postpones the 
period of limitation. 7 M, 152 (154). See 
also 12 B. 65. 

O. 20, R. 11 (2). — An order in the terms 
"Let the petition be filed” passed on a peti- 
tion presented by a judgment-debtor after 
he is arrested, asking for 15 days’ time, the 


decree-holder consenting, docs not amount 
to an order directing payment to he post- 
poned. 16 C. 16. See also 14 C. 348; 11 
C. 143; 4 Bom.H.C.A.C. 77 and 5 B. 604. 
Order under R. 11 (2) directing judgment- 
debtor to execute mortgage — Subsequent 
insolvency docs not affect decree-holder’s 
rights. 2 R. 673=4 Bur.L.J. 32. Com- 
promise between parties that decretal amount 
should he paid by instalments — Court accept- 
ing compromise and dismissing execution 
case — Terms of compromise — Can be en- 
forced in execution. 41 C.W.N. 480=1937 
C. 236. Execution of decree — Postpone- 
ment of, on furnishing security — Validity of 
order. Sec 52 M.L.J. 182=1927 M. 416= 
100 I.C. 841. Order umRr R. 11 (2) is 
appealable being one under C.P. Code, S. 47. 
119 I.C. 751 ( 1 ) = 1929 R. 191; 135 I.C. 
858=1932 R. 54. Even though the petition 
on which an order for payment of the 
decretal amount by instalments is made, is 
not made within six months of the decree, 
the order is not a nullity. The proper 
remedy of the person who objects to the 
order is to take appropriate steps for getting 
that order set aside and so long as that order 
is not set aside, it is binding on Inm. ‘ 
C.W.N. 480=1937 C. 236. , 

O. 20, R. 12.— Difference between the old 
section (S. 211) and this rule. See, 26 I.C. 
622=2 L. W. 8. As to the effect of the rule, 
sec 37 M. 186. It is the Court which passed 
the decree and not the executing Court 
which is to ascertain the mesne profits under 
the new Code. 130 I.C. 785=1931 P. 1. 
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(a) for the possession of the property ; 

( b ) for the rent or mesne profits which have accrued on the property during 
a period prior to the institution of the suit or directing an inquiry as to such rent 
or mesne profits ; 


NOTES 

See also 1931 M. 650=61 M.L.J. 596 (F. 

B. ). Mesne profits must be determinable 
in the suit itself and not by way of execution. 
16 C.W.N. 109. See also 1938 M.W.N. 
286 ; 42 C.W.N. 748. An application under 
O. 20, R. 11 (2), must be made to the Court 
which passed the decree and S. 42 does not 
confer concurrent powers on the Court exe- 
cuting the decree. 1939 A. M.L.J. 104. If 
the executing Court passes an order under 

0. 20, R. 11 (2), altering the terms of the 
decree to be executed, it usurps the jurisdic- 
tion of the trying Court. The acquiescence 
of the judgment-debtor will not avail the 
decree-holder and he cannot execute the 
altered or amended decree. 1939 A.M. 
L.J. 104; 37 I.C. 997; 32 l.C. 862 ; 2 Pat. 
L.J. 394=41 I.C. 231. An application for 
assessment of mesne profits is an application 
in the suit. 25 A. 385; 90 I.C. 811=1926 

C. 175; so where such an application is 

dismissed for default a fresh application is 
not maintainable. 16 C.L.J. 3. See also 
29 I.C. 997. The remedy of the aggrieved 
party is under O. 9, R. 4. 1921 P. 25=62 

1. C. 747. Where in a suit for damages and 
arrears of rent, the plaintiff makes it clear 
that he would not press his claim for 
damages and confines his relief to the re- 
covery of the fixed rents which had been 
agreed upon between the parties, the amount 
becomes definitely ascertained, and the Court 
is, therefore, not bound to pass a prelimi- 
nary decree in the first instance. 166 I.C 
897=1936 A.W.R. 1212=1937 A. 36. 

also 1938 M.W.N. 286. 

Scope of Rule. — The rule does not apply 
to a suit for partition, but to suits for pos- 
session of immovable property in which 
plaintiff has a specific share. 14 C. 493 (P. 
C.). See also 1938 O.W.N. 348=1938 
Oudh 103; (1938) 2 M.L.J. 704. If a Court 
passing a decree for delivery of possession 
of immovable property directs that an 
enquiry should be made in execution as to 
the amount of mesne profits from the insti- 
tution of the suit till delivery of possession 
to the plaintiff, the executing Court has no 
jurisdiction to question the propriety of the 
direction. It should enquire into the amount 
of mesne profits and forward its report to 
the Court which passed the decree and it 
would then be the duty of that Court to pass 
a final decree in conformity with the provi- 
sions of O. 20, R. 12 (2). 67 C.L.J. 473- 
42 C.W.N. 748. Per Derbyshire, C J~ 
Mukherjea, J. (contra).— There is nothing 
improper or wrong in law in the suit Court 
directing that such an inquiry shall be made 
by the executing Court, and there is much 
to be said in favour of it from the point of 
view of convenience. 67 C.L.J. 473=42 
C.W.N. 748. Mesne profits may be allow- 


ed, however, when one member has been 
entirely excluded from enjoyment. 19 B. 
532. See. also 16 C. 397 (P.C.) ; 14 W.R. 
397. Mere excess of enjoyment is not 
ouster. 23 I.C. 122. Although the preli- 
minary decree passed on a compromise in a 
partition suit makes no provision for pay- 
ment or ascertainment of any mesne profits, 
the Court would be justified in appointing a 
commissioner to determine the amount of 
mesne profits, when the applications and the 
proceedings of the Court clearly show that 
the intention of both the parties was that 
mesne profits should be paid to each other. 
1938 O.W.N. 348=1938 Oudh 103; jcc also 
1938 M.W.N. 1214= 0 938 ) 2 M.L.J. 704. 
A suit for mesne profits does not fall within 
this rule. 9 Bom.H.C.R. 7. See also 1 N. 
W.H.C.R. 22; 9 M.L.J. 163; 9 C.L.R. 1; 
21 A. at 432 (F.B.); 5 C. 563; 24 B. 345; 
19 A. 296 ; 30 C. at 664 (F.B.). Mesne 
profits may be awarded during the whole 
period a suit is pending, however long that 
period may be. 8 Bom.H.C.R. (A.C.) 
205. In absence of mention of period in the 
decree, plaintiff is entitled to mesne profits 
up to the date of delivery of possession. 13 
C.W.N. 430. See also 8 C. 178 (P.C.) ; 
16 I.C. 866; 12 W.R. 75; 17 W.R. 209. 
Amount larger than what is claimed may be 
awarded as mesne profits. 8 C. 295; 9 C. 
474. But see 6 C. 474; 5 W.R. 127 (P.C.) 
contra. The provision of R. 12 (c), sug- 
gest, that when a person obtains a decree for 
possession of immovable property, the 
deiendant would be answerable to the plain- 
tiff for mesne profits either until he delivers 
up possession or relinquishes possession with 
notice to the decree-holder through Court, 
it is immaterial that the decree itself con- 
tains no direction as to future mesne profits. 

43 L.W. 221=1936 M. 137=70 M.L.J. 87. 

Where the appellate Court finds that a 
person is entitled to possession, the proper 
course is not to remand the whole suit, but 
to pass a preliminary decree so far as 
possession is concerned and direct an enquiry 
“ lo ™ sne Profits. 45 M. 449=42 M.L.J. 

i • i r< r possession is decreed to a 
plaintiff, he is entitled to a further decree for 
mesne profits from the date of the suit up 
‘o the date of taking possession. 42 A. 497 
— 18 A. L.J. 613. 

Court Fee.— A person applying under R. 
1- for ascertainment of mesne profits prior 
to suit need not pay any Court-fee wliich 
should be paid only after the amount of 
mesne profits has been ascertained. 3935 A. 
L.J. 254 = 1935 A. 200. See also 49 L.W. 
052. 

“Deli very of Possession."— M ore filing of 
a petition stating that the plaintiff might 
take possession, of which no notice went to 


928 


The Civil Court Manual (Imperial Acts) . [O. 20, R: 12 

(c) directing an inquiry as to rent or mesne profits from the institution 
ot the suit until — 

(1) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with notice 
to the decree-holder through the Court, or 

(iii) the expiration of three years from the date of the decree, 
whichever event first occurs. 

(2) Where an inquiry is directed under clause ( b ) or clause (c), a final decree 
in respect of the rent or mesne profits shall be passed in accordance with the result 
of such inquiry. 



NOTES. 

the plaintiff would not amount to delivery of 
possession. 12 I.C. 272= ( 1011) 2 M.NV.N. 
258. ‘Relinquishment of possession’ — Notice 
of relinquishment if given at a time when 
it is too late to cultivate, if of no avail. 2 
L.W. 1129 = 31 I.C. 387. 

“Thkf.f. Years From Decree”. — Mesne pro- 
fits for more than three years from the date 
of the decree should not be awarded, even 
though possession wag not delivered during 
that period. 24 B. 345; 24 B. 149; 35 C. 
1017; 27 C. 951 (P.C.). Claim for mesne 
profits up to date of suit — Decree silent as to 
period for which mesne profits is to be given 
— Court whether can award such profits till 
date of delivery of possession. 53 C. 992 = 
31 C.W.N. 112 = 99 I.C. 428 = 1927 C. 182. 
Where preliminary decrees gave the plaintiff 
mesne profits before suit but did not specify 
the exact date from which mesne profits were 
to be assessed, the decrees entitle the plaint- 
iff to mesne profits before suit for such period 
as the law entitles him to, that is to say, 
from three years anterior to the suit if pro- 
fits had been received or might have been 
received by the defendant within that period. 
(58 C.L.J. ' 152 = A.I.R. 1938 Cal. 5G3. The 
period should be calculated from the date of 
the ultimate decree. 34 C.LJ.. 415. In cases 
of appeals it is the appellate decree. 30 
C. 6(10. .Sc c aUo 23 A. 152; 70 I.C. 0 = 34 C. 
L.J. 415; 3 Pat.L.J. 116=43 I.C. 855. 

6. 20, R. 12 (c) (Mad.) .— Mesne pro- 
fits — Application for ascertainment — Neces- 
sity Limitation. 71 M.L.J. 388. 

O. 20. R. 12 (1).— The word "may” in R. 
12 (1) indicates that Court’s power is discre- 
tionary though in R. 12 (1) (a) “may” means 
"shall.” 41 M. 188 = 33 M.L.J. 699 (F.B.). 
Preliminary decree — What amounts to — 
Objection to jurisdiction — Where to bn taken. 
36 I.C. 431=9 Bur.L.T. 119. 

Mesno profits — Liability for period between 
date of judgment-debtor’s relinquishment of 
possession with private notice to decree- 
holder and dnto of formal delivery through 
Court. 66 I.C. 49 = 25 C.W.N. 369. Exclu- 
sive possession of one co-sharer ns lessee of 
others — Jurisdiction of Court to award com- 
pensation to co-sharers out of possession 
subsequent to institution of suit. 35 C.W.N. 
949 = 1031 P.C. 209 = 61 M.L.J. 186 (P.C.). 

Mode op Awarding Assessment and Cal- 
culation or Mesne Profits. — See notice 
under 8. 2, cl. (12). See also 15 I.C. 1; 3 C. 
W.N. 748; 18 C. 99 (P.C.); 4 C. 882; 9 A.L. 


•T. 774 — 16 I.C. 126; 2 A. 651. The correct 
procedure under O. 20, R. 12, is for the Court 
to direct an inquiry as to the mesne profits, 
and then pass a final decree for the amount 
found due on inquiry. The Court which is 
directed to make the inquiry in execution 
ought merely to determine the amount and 
not pass an order for its recovery. It is for 
the trial Court to pass a final decree lor re- 
covery of the amount due. 176 I.C. 254 = 
40 Bom.L.R. 41 6 = A.I.R. 1938 Bom. 320. The 
only relevant consideration for Court is 
whether defendant’s possession was wrongful 

? r not . If it was wrongful, Court :s not 
justified in going further and inquiring what 
the degree of the misconduct or culpability 
is. 38 L.W. 714 = 1933 M. 825. When Court 
passes the preliminary decree under R. 12 and 
directs an enquiry as to mesne profits, it 
should, at the same time, decide the basis 
upon which the mesne profits, are to he as- 
sessed. There is no provision in the Code for 
deciding the basis upon which mesne profits 
are to l»o assessed, at a date subsequent to tli« 
passing of the preliminary decree. 151 I.C. 
922 = 38 C.W.N. 384 = 1934 C. 503. The 
character of the possession held by the decree- 
holder before ouster to be taken into consi- 
deration in cases where the intention as to 
the mode of occupation if thero were no 
trespass has got to he gathered. 29 C. 622 
= 6 C.W.N. 409. See also 35 C. 1000=12 C. 
W.N. 650; 30 I.C. 536; 1931 P.C. 209=61 
M.L.J, 186 (P.C.). In arriving at. net pro- 
fits expenses of management and collection 
charges should be allowed. 1931 MAV.N. 
813; 68 C.L.J. 152 = 1938 Cal. 563. Charity 
expenses such as temple kattnlais and chat- 
ram expenses charged on tho suit property 
cannot be treated as voluntary payments and 
should therefore he deducted in computing 
the mesne profits to be awarded to the plaint- 
iff. 1931 MAV.N. 813. Basis of assessment 
of mesne profits — Some lands held at produco 
rent — Presumption. 53 C. 992 = 31 C.W.N. 
112=1927 C. 182. Thus a landlord who dis- 
possesses a ryot, is liable, not merely for the 
profits which ho makes by lofting the land but 
to mako good the loss which the ryot »us- 
tains. 15 W.R, 428; 11 W.R. 481; 12 W.R. 
104. Cultivation expenses ought to ne 
deducted. 24 M.L.J. 30 = 18 I.C. 615; 19 .1 M. 
W.N. 813. As to the other deductions winch 

tho treapaMOr ia entitled to, 23 A. & 

A. 376; 1 A. 518 (F.B.). (Collection expen- 
ses); 27 C. 951 (P.C.); 17 B. f±v (i 
W.R. 30; 16 W.R. 171; (1911) 2 M.W.N. 308 
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NOTES. 

= 12 I.C. 385. No deduction for expenses 
incurred in obtaining decrees for rent. 20 A. 
208. In a suit for recover}’ of possession of 
immovable property and mesno profits, it is 
the value of the property plus the mesno pro- 
fits for tho period up to the date of the 
suit that would determine the jurisdiction of 
tho Court. Tho mesne profits accruing pen- 
dente Lite would not enter as an element in 
determining tho value of the suit at the time 
when the suit is filed. It would, therefore, 
be quite competent to the Court to award in 
tho shape of pendente Ute mesno profits a 
sum of money which might exceed its pecu- 
niary jurisdiction. But as regards mesno 
profits accruing prior to the date of the suit, 
tho Court can award mesno profits only to 
the extent of such an amount, which toge- 
ther with the value of the land would come 
up to amount which is its pecuniary jurisdic- 
tion. I.L.E. (1937) 2 Cal. 176 = 1937 Cal. 761. 

Claim for Mesne Profits against Tres- 
passes — Nature of Decree to be passed. — 
In the case of a claim for mesno profits two- 
courses are left open to Court. A decree for 
mesne profits may bo passed jointly and 
severally against all tho trespassers who may 
have jointly kept the plaintiffs out of posses- 
sion for any particular period, leaving them 
to have their respective rights adjusted in a 
separate suit for contribution; or, the res- 
pective laibilitics of such trespassers may be 
ascertained in the plaintiff’s suit against 
them and a decree on the basis of such seve- 
ral liabilities may be passed against tho 
respective trespassers in plaintiff’s favour 58 
C.L.J. 8 = 1933 C. 554 = 147 I.C. 40(5. 

Decree for mesne Profits only — Vali- 
dity. — Though ordinarily a decree for mesno 
profits can only follow a decree for posses- 
sion and when the plaintiff fails to obtain a 
decree for possession, a claim for mesno 
profits should not bo allowed still when the 
plaintiff is precluded from obtaining khas 
possession, he cannot bo deprived of his right 
to mesne profits till tho date to which he is 
entitled to possession. 58 C.L.J. 8 = 1933 C 
554 = 147 I.C. 466. 

Suuit for Mesne Profits — Burden of 
Proof. — In a suit for mesno profits, if the 
defendant asserts that a particular amount 
and no more was received by him, the duty 
of establishing it affirmatively rests upon 
him, that fact being especially within his 
own knowledge. On his laying before the 
Court sufficient evidence to prove that fact, 
lie shifts tho burden to the opposite party of' 
proving that more might have been received. 
38 L.W.714 = 1933 M. 825. 

Interest on Mesne Profits. — See note 
under S. 2, Cl. (12). See also 35 C. 329 
(Mesno profits shall carry interest unless 
oxpresaly refused.); 27 C. 951=4 C W 
N. 031 (P.C.); 0 A.L.J. 327 = 2 I.C.*404; 
15 M. 203. But see 22 A. 202 and 8 C. 332 
(P.C.) in which it was held that where 
interest is not given by a decree, it is not 
obtainable in execution. On this point, see 
also 10 C. 785 (P.C.); 4 P. 57=84 I.C. 272. 

C. C. Mv — 117 


When profits aro earned or might have been 
earned by tho wrongdoer yearly, interest on 
those profits must be calculated yearly and 
year by year. G8 C.L.J. 152 = A.I.lt. 1938 
Cal. 5G3. Mesno profits include interest, but 
it is settled then that tho Court may i u its 
discretion either refuse to give interest or 
give interest at such a rate as it thinks fit. 
There is no reason for making any distinc- 
tion between different perids for calculation 
of interest, In absence of special circum- 
stances six per cent, is the usual rate. G8 
C.L.J. 152 = A.I.R. 1938 Cal. 5G3. 

Future Mf.sne Profits.— A lthough Court 
may pass a decree directing an enquiry into 
future mesno profits under R. 12, this provi- 
sion ia only directory and not mandatory. It 
does not compel plaintiff to unite the claim 
for future mesno profits in a suit for re- 
covery of possession of immovable pro- 
perty. 1931 A.L.J. 673 = 1931 A. 429 = 53 A. 
951 (S.B.). 

Procedure. — R. 12 docs not require that 
after tho preliminary decree has been passed 
the decree-holder should apply to the Court 
lor starting the proceedings in connection 
with an enquiry as to mesne profits. On the 
other hand R. 12 (2) provides that where an 
enquiry is so directed a final decreo in res- 
pect of tho mesne profits shall be passed in 
accordance with result of such enquiry. The 
proceedings should bo taken to continue till 

enquiry into mesno profits 
is known. And under the Code the Court 
has no power to direct tho ascertainment, of 
mesno profits in execution. 151 I.C. 755 = 
1934 A.L.J. 80 = 1934 A. 4G5. See also 1934 
C. 472. Tho enquiry and ascertainment as to 
mesne profits is a part of the proceedings in 
tho suit consequent on the preliminary decree 
and is terminated by a final decree after the 
mesno profits are ascertained. 41 I C 231 

f 2 r?o atX ;J' , 394 5 1931 A.L.J. 413 = 1931 

A. odH (It has nothing to do with the 
execution department). Suit for possession 
by heir— Enquiry into mesno profits from 
date of suit should be directed. 6G I.C. 494 
— 2 L. 383. Where Court by an order deter- 
mines tho principle for ascertaining mesno 
profits, such an order is one made in a pend- 
“g suit and is therefore not appealable. 13 
LC. 186 (19 C. 132; 5 I.C. 272, Rel. on.) 
Decree for mesno profits does not become 
operativo till tho amount has been ascertain- 

by tho Court and tho Court-fee paid there- 
on under S. 11 of the Court Fee s Act. 27 I.C. 
300. See also 1931 A.L.J. 413 = 1931 A. 538. 
JJecree directing enquiry into mesne profits 
xn execution, though it was in contravention 
of the provisions of R. 12 is a case of an 
irregular exercise of jurisdiction and not a 
nullity. 30 LAV. 810 = 57 M.L.J. 728. Non- 
compliance with — Irregularity or illegality — 
Executing Court whether can refuse to exe- 
cute on the ground that R. 12 was not com- 
plied with. 31 Bom.L.R. 400 = 118 I.C. 700 = 
1929 B. 217. The cases mentioned in O. 20 
of tho C. P. Code are not exhaustive of the 
orders which may form the basis of final de- 
crees. 27 C.W.N. 989=38 C.L.J. 255. In 
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LOC. AM. — [Madras]. Add the following to O. 20, R. 12 : — 

(3) Where an Appellate Court directs such an inquiry, it may direct the Court of first instance 
to make the inquiry ; and in every case the Court of first instance may of its own accord, and shall 
whenever moved to do so by the decree-holder inquire and pass the final decree. 


NOTES. 

the absence of a period for the calculation 
of mesne profits in a decree awarding mesne 
profits, the decree should be construed as 
awarding mesne profits for three years. 24 
I.C. 484 = 1 LAV. 443. When decree is pass- 
ed both for possession and tm*sne profits, 
decreo for possession only must be executed 
first. 2 LAV. 088 = 30 I.C. 246. Application 
for ascertainment of mesne profits — Death of 
defendant — No abatement. 120 I.C. 84 = 11 
Pat.L.T. 700=1031 l’. 57. The dismissal of 
an application for ascertainment of mesne 
profits to be made in execution does not 
amount to the dismissal of the entire claim 
for mesne profits. 151 I.C. 013 (2) = 38 C. 
W.N. 141 = 1034 C. 472. S 'c c also 1934 A. 
465. 

Jurisdiction*. — Jurisdiction is not taken 
away by the mesne profits ascertained by the 
Court exceeding the pecuniary jurisdiction 
of the Court. 21 C. 550: 40 C. 56; 15 I.C. 
252- 2 Pat.L.T 143 = 6 Pat.L.J. 54. Sr r also 
2 Pat.L.T. 648 = 68 T.C. 003; 32 I.C. 788; 
1034 P. 380. Suit for mesne profits is cogniz- 
able by Small Cause Courts. 23 C. 884 (F. 

B. ); 22 M. 106; 24 M. 118. But srr 25 B. 
85; 14 C.W.N. 1001. After an order has been 
finally made determining the amount of mesne 
profits due, a formal decree should be drawn 
up to give effect to the order which termin- 
ates the suit. 32 C. 175. Sec also 15 B. 416. 
Suit, against several trespassers — Decree for 
mesne profits — Form of. 50 C. 850=138 I.C. 
882 = 1032 C. 600. Scr also 58 C.L..T. 8=1033 

C. 554. Where a preliminary decree in n 
partition suit has omitted to direct an 
enquiry into mesne profits the final decree 
cannot award mesne profits or direct an 
enquiry as to mesne profits. 42 M. 206 = 1010 
MAV.N. 284. Decree directing delivery of 
possession and awarding mesne profits with- 
out directing enquiry is final and not preli- 
minary. 22 LAV. 347=00 T.C. 780. Mesne 
profits — Limitation. 16 C.L.J. 135 — 17 T.C. 
121; 41 M. 188 = 33 M.L..T. 600 (F.B.); 77 I. 
C. 407 = 1023 B. 268. Decree — Application 
for ascertainment of mesne profits — Death of 
defendant — No abatement. 11 Pat.L.T. 706. 

Limitation. — Limitation for execution 
runs from the date of the final decree, that 
is from the ascertainment of mesne profits. 
4 C 620: 8 M. 137; 14 C. 50; 10 C. 132 (F. 
BA; 25 C. 203; 14 A. 531; 25 A. 385; 32 C. 
175; 25 A. 623. Under Art. 100 of the Limi- 
tation Act, mesne profits can be recovered 
only for a period preceding three years next 
before the institution of suit. 1ft C. 785 fP. 

c.); 8 C.L.J. 181 = 35 C. 006 = 13 C.W.N. 15. 
Sec also 5 M. 236. But s r c 33 C. 23 IP .C.). The 
period of three years has no reference to the 
time when tho rents fall due. 24 C. 413; 32 
C. 118. An application for ascertainment, of 
mesne profits being an application in the suit 
itself is not governed by any provisions in the 
Limitation Act. 8 P. 482 = 10 Pat.L.T. 762 — 
1929 P. 368. Contract procured by undue 


influence — Possession under — Contract set 
aside — Account for mesne profits — Period of. 
Sec 50 I. A. 147 = 36 C.W.N. 461 = 1032 P.C. 
80=62 M.L.J. 451 (P.C.). Se c also 41 M. 
188 = 33 M.L.J. 609 (F.B.). 

Coukt-fkes. — A s to the Court-fees leviable 
on mesne profits ascertained subsequent to 
tho decree, see under S. 11 of the Court Fees 
Act. Sec also 55 I.C. 24 = 1 Pat.L.T. 235. 
Fees are payable on the difference between 
the amount paid on the mesne profits claimed 
in the plaint and the amount ascertained to 
be duo subsequent to the tiling of the suit. 10 
L.B.R. 276 = 02 I.C. 175 = 1.3 Bur.L.T. 1G5. 
Application for ascertainment of furthor 
mesne profits — Court-fee if and when paya- 
ble 03 I.C. 030 = 5 P. 361=1026 I>. 218 (F. 
B.). A person applying under R. 12 for as- 
certainment of mesne profits prior to suit 
need not pay any Court-fee which should ho 
paid only after the amount of mesne profits 
has been ascertained. 10.35 A.L.J. 254 = 1035 
A. 206. Application for mesne profits — Ap- 
peal claim for higher amount than that 
awarded — Ad valorem fee on the claimed 
amount not payable — No Court-fee apart from 
the fixed fee can he claimed from party till 
the amount of mesne profits actually duo has 
been ascertained. 11 Pat.L.T. 703. Sec also 
49 LAV. 652. 


Appeal on Revision. — An interlocutory 
•dor of the lower Court relating to the 
maintainability of an application for mesne 
profits before the passing of the final decree 
is not open to appeal or revision; it can only 
lie challenged in Jin appeal from the final 
ilecree. 138 T.C. .30 = 10.32 O. 271. 

Second Suit. — Decree for possesion — 
Question of mesne profits left open — Second 
suit for future profits maintainable. 130 I.C. 
785 = 12 Pat.L.J. 127 = 1031 P. 1. 

O. 20. R. 12 (3)— Madras Amendment Limi- 
tation. — The word application in sub-Tt. (3) to 
R. 12 of O. 20, added by tlio Madras High 
Court, should he read as meaning a motion 
entirely free from the mischief of Art. 181 
of tho Limitation Act; and the words “and 
in every case the Court of first instance 
shall, on the application of the decree-hol- 
der. inquire and pass a final decree” must no- 
cessarily be subject to this limitation, “irres- 
pective of any other limitation”. Dn an 
appellate Court directing a Court of first in- 
stance under O. 20. R. 12 (.3), to make an in- 
quiry into mesne profits the proper course 
for the Court of first instance to adopt on 
receipt of the record from tho appellate 
Court is to fix a date for the appearance of 
the parties. Tf the decree-holder does not ap- 
pear. tho Court of first instance has no right 
to pass a final decree depriving him of the 
mesne profits awarded by the Appellate de- 
cree, but should adjourn the matter **£*•*• 
It is not obligatory on the decree-holder to 
file an application asking for an inquiry into 

mesne profits ami for the P"^ 0 ***™ 
decreo, within three years of the final do 
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I3 . Where a suit is for an account of any property and for its due adminis- 
tration under the decree of the Court, the Court shall. 
Decree in administration before passing the final decree, pass a preliminary 
su * t * decree, ordering such accounts and inquiries to be taken 

and made, and giving such other directions as it thinks fit. 

( 2 ) In the administration by the Court of the property of any deceased 
person, if such property proves to be insufficient for the payment in lull of his debts 
and liabilities, the same rules shall be observed as to the respective rights of secured 
and unsecured creditors and as to debts and liabilities provable, and as to the 
valuation of annuities and future and contingent liabilities respectively, as may be 
in force for the time being, within the local limits of the Court in which the adminis- 
tration suit is pending with respect to the estates of persons adjudged or declared 
insolvent ; and all persons who in any such case would be entitled to be paid out 
of such property, may come in under the preliminary decree, and make such 
claims against the same as they may respectively be entitled to by virtue of this 
Code. 


NOTES. 

oree as required by Art. 181 of the Limita- 
tion Act. There \» no question of limitation 
in such a case. I.L.R. (15*40) Mud. .172 — 
15)40 Mad. 124 = (1940) 1 M.L.J. 54 (F.B.). 

O. 20, R. 13— The Code of Civil Proce- 
dure nowhere lays down what are to be the 
contents of a final decree in an administra- 
tion suit. The contents must depend upon 
tho nature of dispute in each case. Where 
after passing of a preliminary decree in an 
administration suit the Court passed an 
order which determined all the matters in 
dispute between the parties but refused to 
frame a final decree sheet, such order must 
be construed os a final decree to that extent, 
and is appealable. 1930 L. 879. The rules 
to be observed sis to the respective rights 
of secured nnd unsecured creditors, etc., are 
to bo found in the Provincial Insolvency 
Act. See also 15 C. nt 208. Priority of 
Crown debts, sec 45 C. 653—22 C.W.N. 
793. Though an administration suit is 
filed only by one creditor, the decree passed 
in the suit is in favour of all the creditois 
of the deceased debtor. No one should be 
allowed to have an advantage over another 
with respect to the enforcement of his claim 
against the estate of the deceased. The 
Court passing the administration decree has 
jurisdiction to pass appropriate orders to 
prevent the execution of his decree by any 
particular creditor, so that the Court may 
administer the entire estate for the benefit 
of all tho creditors — all of whom after the 
preliminary decree should be considered as 
having become parties to the suit. It can 
pass orders staying execution by a creditor 
of his decree, or an order, in the nature of 
injunction restraining him from executing 
his decree. Such orders- are consequential 
orders and have to bo passed to give full 
effect to tho decree in the suit. It is un- 
necessary to invoke section 151 or O. 39, 
Rr. 1 and 2, C.P.Code, for the purpose of 
passing such orders. 48 L.W. 849=1938 
M.W.N. 1127. The right of an unsatis- 


fied or unpaid creditor, who has not com© 
in under an administration decree to obtain 
payment in respect of his debt, unless he is 
precluded from exercising it by reason of 
negligence, default or laches or any other 
circumstance, which would make it inequita- 
ble for the Court to make a decree in his 
favour is not by way of action but by way 
of a petition under tho administration action 
itself; such a petition can, however, succeed 
only if tho fund is in Court or subject to 
tho control of tho Court, and further the 
claim can only bo made against satisfied 
legatees and can never succeed against the 
creditors who have already been paid in 
respect of their debts. 38 Bom.L.R. 864 
= 1936 B. 423. Rule does not apply where 
Administrator-General has- obtained letters 
of administration of estate of deceased in- 
solvent. 38 M. 500. Sec also 5 Bur .L. 
T. 5=14 I.C. 508. A suit for mesne pro- 
fits is not a suit for an account. 22 M. 118. 
Administration suit in Rangoon High Court 
Change in form of preliminary decree — 
Practice — Rangoon High Court. 1925 P. 
C. 261=50 M.L.J. 644 (P.C.). Sec also 
1940 Rang . L.R. 136. In the case of an 
administration action, unsecured creditors 
ure entitled to interest up to the date of tho 
preliminary decree and not up to the date of 
payment or any other date, whereas secured 
creditors are entitled to interest, from the 
proceeds of the sale of the secured property, 
up to the date of payment. 112 I.C. 621 
1929 M. 242. When a preliminary de- 
cree is passed in an administration suit all 
the attaching creditors stand on the- same 
footing, even though the attachment may 
have been effected before the decree, pro- 
vided that the decree was passed before any 
payment is made. (15 C. 202, Foil.) 61 
C. 240=152 I.C. 69=1934 C. 559. As to 
what is an administration decree. See also 
1935 Pesh. 63. Suit for rents and profits 
of .property held in trust which is alleged 
to have failed — Nuture of decree. 1939 
Rang. 365=1940 Bang.L.B. 136, 
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14. (1) Where the Court decrees a claim to pre-emption in respect of a 

Decree in pre-emption suit. P artlcular salc of property and the purchase-money 

has not been paid into Court, the decree shall — 

{a) specify a day on or before which the purchase-money shall be so paid 
and ’ 

t 

(b) direct that on payment into Court of such purchase-money, together 
with the costs (if any) decreed against the plaintiff, on or before the day referred 
to in clause (a), the defendant shall deliver possession of the property to the plaintiff, 
whose title thereto shall be deemed to have accrued from the date of such payment, 
but that, if the purchase-money and the costs (if any) are not so paid, the suit shall 
be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims to pre-emption, 
the decree shall direct, — 

(a) if and in so far as the claims decreed are equal in degree, that the claim 
of each pre-emptor complying with the provisions of sub-rule (1) shall take effect 
in respect of a proportionate shaie of the property including any proportionate 
share in respect ol which the claim ol any pre-emptor failing to comply with the 
said provisions would, but for such default, have taken effect ; and 

( b ) if and in so far as the claims decreed are different in degree, that the 
claim of the inferior pre-emptor shall not take effect unless and until th' superior 
pre-emptor has failed to comply with the said provisions. 


NOTF.S. 

O. 20, R. 14: Applicability. — Sec 1939 
N.L.J.13. The rule docs not apply where 
the vendee is not entitled to possession. 45 
A. 482=21 A.L.J. 417. Sub-rule (2) is 
new and is based upon the rulings in 6 A. 
455; 11 A. 164. The words “whose title 
thereto shall bo deemed to have accrued from 
the date on such payment” givo effect to the 
observations in 24 M. 449 at 463. The 
pre-emptor 's rights to or in the property 
accrued only when lie has complied with the 
conditions laid down in the decree and paid 
the purchase-money into Court and it is then 
and only then the property vests in him and 
is divested from the vendee. Such owner- 
ship does not vest from tho date of sale not- 
withstanding success in the suit and the 
actual substitution of the owner of the pre- 
empted property dates with possession under 
the decree. (25 P.R. 1908, overruled.) 11 
L. 128=1930 L. 273 (F.B.). Pre-emption 
decree — Form of — Date of payment to be 
fixed. 24 A.L.J. 63=1926 A. 158; 158 
I.C. 78=1935 L. 523. 

“Spfx:ify a Day.” — When the day speci- 
fied happens to bo a Sunday, payment may 
be made on tho following day. 3 A. 850. 
See also 7 A. 107; 134 l.C. 201=1931 L. 
388. Tho day on which judgment was pass- 
ed, ought to bo excluded in computing the 
period specified. 3 A. 830. Sec also 14 A. 
529. When appellate Court dismisses an 
appeal, it can extend the time fixed by the 
lower Court. 2 A. 744. Sec also 11 A. 
346. But see 18 A. 223. Court cannot 
extend the time after the period mentioned 
in the decree has elapsed. 13 A. 400. See 
8. 148. But sec 45 A. 456=74 I.C. 745; 
I.L.R. (4P40). Nag. 157. 

Costs .^Rulo makes no provision for cases 


where costs are awarded in favour of pro- 
emptor. In such cases ho can pay tho sum 
after deducting costs. 6 A. at 353. See 
also 1937 A.L.J. 1114=1937 All. 756. It 
is well established that a pre-emptor can 
deduct the costs awarded to him from the 
sum which he is directed to deposit in Court, 
although tho Civil Procedure Code docs not 
expressly permit a pre-emptor to deduct tho 
amount of costs awarded to him from the 
sum which he is directed to deposit in Court. 
The rule permitting such deduction of costs 
awarded to the pre-emptor from the pur- 
chase price is a rule of equity. Where 
there nre cross-decrees as to costs, \.c., whore 
both the pre-emptor and tho vendee are 
awarded costs, tho pre-emptor should in 
equity, only deduct from the purchase price 
deposited by him the actual amount of costs 
which ho could recover, that is, tho balanco 
due to him after deducting tho cost9 paya- 
ble by him to tho vendee under tho decree. 
It would bo unjust to permit the pro-emptor 
to deduct from tho decree amount to be de- 
posited the whole amount of costs awarded 
to him and to leave tho vendee to recover 
the costs awarded to him from tho pre- 
emptor subsequently. If tho pro-empt- 
or in such n caso deducts tho wholo 
amount of costs awarded to him from tho 
purchase prico and not merely tho balanco 
nftcr deducting tho costs awarded to the 
vendee, tho deposit is not valid deposit. 
1937 A.L.J. 1114=A.I.R. 1937 All. 756. 

Cases. — Where a pro-emptor joins with 
himself a stranger in suing to enforco his 
right ho thereby forfeits it. 5 A. 197. For 
further cases, sec 15 C. 224; 15 C. 184; 

A. 420; 16 A. 126; 44 C. 675=32 M.L.J. 
459=44 I. A. 80 (P.C.). Tho transferee 
of a pre-emption decree cannot execute it 
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15 . Where a suit is for the dissolution of a partnership, or the taking of part- 
nership accounts, the Court, before passing a final 
Decree in suit for dissolution decree, may pass a preliminary decree declaring the 
of partnership. proportionate shares of the parties, fiixing the day on 

which the partnership shall stand dissolved or be deemed to have been dissolved, 
and directing such accounts to be taken, and other acts to be done, as it thinks fit. 


NOTES. 

but the pre-emptor can execute it for the 
benefit of the transferee. 7 A. 109; 7 A. 
107. Pre-emption decree — Failure to depo- 
sit whole amount by mistake — Effect of. 
1923 L. 250; 18 I.C. 000=141 P.L.R. 
1913. Decree silent as to standing crops 
— Plaintiff entitled to them on paying money 
into Court. 76 I.C. 193=1923 N. 327. 
R. 14 (1) ( 6 ) provides that in pre-emption 
suits the title to property should be deemed 
to have accrued from the date of the pay- 
ment of pre-emption money. The mere pass- 
ing of a decree in such a case does not con- 
fer any title on the plaintiff. 27 A.L.J. 
1049=1929 A. 953. A registered document 
is not necessary for passing of title to the 
pre-emptor. 27 A.L.J. 423=115 I.C. 113 
= 1929 A. 237. 

O. 20, R. 15. — It is desirable that the 
Court passing a preliminary decree for ac- 
counts should decide who is to bo the 
accounting party. But the omission to do 
ho is not fatal and does not render the 
judgment illegal. It is open to the Court 
to give instructions at any time to facili- 
tate and regularise the taking of accounts. 
157 I.C. 1113=37 P.L.R. 003. The pre- 
liminary decree ought to declare the several 
rights and liabilities which have been ad- 
judicated upon and embody an order which 
is contemplated by this rule and R. 10. 18 
M. at 87. A direction in a final decree 
leaving distribution of assets undisposed of 
is in essence a preliminary decree and the 
decree is final as regards matters finally 
decided and preliminary as regards matter 
still undisposed of. 53 M. 378=1930 M. 
528. For the purpose of working out a 
partnership decree each party should pro- 
duce all documents and accounts in his pos- 
session. Sec 18 C.W.N. 1025=27 M.L. 
J. 192 (P.C.). On this rule sec also 25 
I.C. 146=17 O.C. 193; 45 I.C. 727; 41 
P.L.R. 1918; 40 A. 440=16 A.L.J. 305. 
Proceedings between preliminary decree and 
final decreo aro continuation of suit for 
carrying out the directions in the prelimi- 
nary decree. 53 M. 378=1930 M. 528. 
Tho proof of an agreement between the 
partners of firm, which forms an exception 
to the general rule of law that no interest is 
to bo allowed on the capital account of each 
partner after dissolution, is not a matter 
concerning tho mode of tnking accounts. 
Even if such an agreement is pleaded in tho 
plaint, it has to bo proved before the Court 
and not before tho Commissioner who takes 
accounts in accordance with the preliminary 


decree of the Court. A Commissioner tak- 
ing accounts has no power to decide quesr 
tions relating to the terms of the partner- 
ship, its duration or the shares of the part- 
ners. Ho is bound by the terms of the 
decretal order of reference. 38 Bom.L.R. 
1058. 

O. 20, Rr. 15 and 17: Obiter. — Under 

O. 21, R. 15, the Court is by its preliminary 
decree to direct such accounts to bo taken 
as it thinks fit, while R. 17 of O. 20 enables 
the Court by any subsequent order to give 
any special directions with regard to the 
mode in which the account is to bo taken. 
An order by the Court made after the pre- 
liminary decree, awarding certain amounts 
to a partner as damages or compensation for 
breach of covenant by another partner and 
giving directions to the Commissioners as to 
the taking of accounts cannot be said to be 
a supplementary preliminary decree, but is 
only in the nature of an interlocutory order 
which can be passed under O. 20, R. 17, C. 

P . Code. 19 Pat. 1=188 I.C. 337=0 B. 
R. 053=12 R.P. 697=A.I.R. 1940 Pat. 
204. A suit by one partner against another 
for damages for breach of a covenant of tho 
partnership deed, brought before tho disso- 
lution, is liable to be defeated on tho ground 
that a suit between partners should bo a suit 
for general accounts in which the defaulting 
partner could bo debited with any loss that 
might have been caused by his act. On tho 
other hand a claim for damages for breach 
of covenant by a partner does no't disappear 
when accounts arc taken (upon a dissolution 
or otherwise), though where the claim isr ad- 
vanced in the suit for (dissolution or) gene- 
ral accounts, it may be included in the decree 
under “just allowances”. If the breach is 
subsequent to the institution of the suit for 
dissolution, and the claim is advanced while 
accounts aro being taken under tho prelimi- 
nary decree, the aggrieved party can get 
bis damages or compensation, where the 
preliminary decree is in sufficiently wide 
terms, by an application in the proceedings 
leading to the final decree. Where the 
preliminary decree passed in the suit is not 
an ordinary one in an ordinary partnership 
action with accounts in common form, but 
the Court has proceeded to pass it as if it had 
to settle all claims between the parties, and 
the decree is intended to settle all such 
claims between the parties, it cannot be said 
that the Court has no jurisdiction to award 
damages subsequent to the suit on application 
made to it in that behalf and to order the 
amount to be shown in the final account. 

19 Pat. 1=A.I.R. 1940 Pat. 204. i 
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1 6 . In a suit for an account of pecuniary transactions between a principal 

and an agent, and in any other suit not hereinbefore 

Decree in sun for account provided i'or, where it is necessary, in order to ascertain 
between principal and agent. *, ’ r i . r » 

r the amount ol money due to or from any party, that 

an account should be taken, the Court shall, before passing its final decree, pass a 
preliminary decree directing such accounts to be taken as it thinks fit. 

17 . The Court may either by the decree directing an account to be taken 
Special directions as to or by any subsequent order give special directions with 

accounts. regard to the mode in which the account is to be taken 

or vouched and in particular may direct that in taking the account the books of 
account in which the accounts in question have been kept shall be taken as prima 
facie evidence of the truth of the matters therein contained with liberty to the 
parties interested to take such objection thereto as they may be advised. 

■pv • 18 . Where the Court passes a decree for the 

Decree in suit lor partition . . * - r 

of property or separate pos- partition of property or lor the separate possession ol 

session of a share therein. a share therein, then, — 


NOTES. 

O. 20, R. 16. — The order portion in a 
preliminary judgment need not specify all 
details and need not he exhaustive. 132 
I.C. 195=35 C.W.N. 17=1931 C. 358 (2). 
Under the Code of 1908, the proceedings 
under a preliminary decree for accounts to 
obtain a final decree for money arc proceed- 
ings in the suit and arc not proceedings in 
execution in the technical sense of that word 
as used in the Code. 18 L. 502=41 C.W. 
N. 814=64 I. A. 191 = A. I.R. 1937 P.C. 
163= (1937) 2 M.L.J. 1 ( P.C. ) . Although 
in O. 20, R. 16, C.P. Code, the expression 
“shall pass a preliminary decree” is used, 
there are two clear qualifications to it : ( 1 ) 
the rule says "where it is necessary . . . 
that an account should he taken" and ( 2 ) 
that the Court is to direct “such accounts 
to be taken as it thinks fit.” Accordingly, 
where it is not necessary, the Court need not 
pass a preliminary decree and the words 
“such account to be taken as it thinks fit” 
obviously mean that the Court need not 
order any account to lie taken unless it thinks 
fit. No hard and fast rule can he drawn 
between cases which arc simple where a 
preliminary decree is unnecessary and cases 
which pre complicated where a preliminary 
decree is necessary. I.L.R. (1940) Nag. 
569= A. I.R. 1940 Nag. 207. Where a 
decree requires an agent to render accounts, 
he can only discharge himself by accounting 
for all the moneys that have come into his 
hands, and it is always open to the decree- 
holder to show that this has not been done. 
15 W.R. 260. The Court should order an 
account to be taken of the defendant’s deal- 
ings with the plaintiff's money. 14 C. 147; 
12 B. 675. See 24 W.R. 70. See also 7 
C. 654; 62 I.C. 537; 49 I.C. 441; 28 I.C. 
452; 36 I.C. 210. On the fact of agency 
being established, it is the duty of the Court 
to direct an account to be taken of the 
defendant’s dealings as agent. 27 A. 374. 
See also 123 I.C. 7. The question as to 
which of two defendants is the accounting 
party is essentially a matter for decision at 
the stage, when the preliminary decree in a 


suit for rendition of accounts is to be passed. 
146 I.C. 297=34 P.L.R. 676=1933 L. 891. 
In a suit for rendition of accounts brought 
by a principal against a commission agent, 
it is permissible to a Court to pass a decree 
in favour of the defendant, if it turns out 
that a balance is due to him. 1937 A.L.J. 
115=1937 A. W.R. 16=1937 A. 276. A 
preliminary decree in a suit for rendition of 
accounts docs not conclude the proceedings 
and those intervening between the passing 
of the preliminary decree and the final decree 
are not fresh proceedings but continuation 
of the same suit. 1931 L. 268. Suit for 
accounts — Preliminary decree not imperative 
— Facts if simple — Court can proceed direct 
to final decree. 53 M. 475=59 M.L.J. 316. 
Objection to particular item — When to be 
taken — Object and purpose of preliminary 
decree. 95 I.C. 171 = 1926 N. 393. The 
order portion in a preliminary judgment 
need not specify all details and need not be 
exhaustive. 35 C.W.N. 17=1931 C. 358 
(2) = 132 I.C. 195. 

Costs. — In a suit for accounts, which on 
second appeal, has been remanded to the 
District judge, the actual decree for costs 
should not ordinarily be made until the stage 
of final decree is reached. But it the preli- 
minary decree has specified the costs m the 
decree* and such decree is put in execution, 
High Court cannot interfere to amend the 

decree. 148 I.C. 572=1934 P. 146. 

O. 20, R. 17.— [See also notes under 
O. 20. R. 15, sufira.] A comparison ot 
O. 34. R. 7 and O. 20. R. 17 makes it clear 
that directions bv the Court with regard I to 
the mode in which the account is to be taken 
or vouched will not at least in redemption 
suits amount to preliminary decrees. 1 

Pat.L.T. 735=1934 P. 97 (2) = 149 I.C. 

20, R. 18. — Difference between old and 
new Code, see 43 M.L.J. 406=16 M. 47. 
The partition of revenue paying properties 
is to 1)0 effected by the Collector or by his 
subordinate in accordance with S. 54 , rcaa 
with O. 20, R. 18. It is only ,f the ^lec- 
tor is unable or declines to effect the part 
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(1) if and in so far as the decree relates to an estate assessed to the payment 
of revenue to the Government, the decree shall declare the rights of the several 
parties interested in the property, but shall direct such partition or separation 
to be made by the Collector, or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with such declaration and with the provisions 

of section 54 ; 

( 2 ) if and in so far as such decree relates to any other immovable property 
or to movable property, the Court may, if the partition or separation cannot be 
conveniently made without further inquiry, pass a preliminary decree declaring the 
rights of the several parties interested in the property and giving such further direc- 
tions as may be required. 


NOTES. 

tion, the Court will appoint a Commissioner 
to partition the same by metes and bounds. 
70 C.L.J. 355=44 C.W.N. 114=1940 Cal. 
33. After a preliminary decree in a parti- 
tion suit has been passed it is not competent 
to the Court to dismiss the suit. The preli- 
minary decree can only be reversed on 
appeal, and whatever default may be in the 
subsequent stages of suit, the preliminary 
decree itself cannot be vacated. 139 I.C. 
761 = 1932 M. 519. [51 I.A. 321 (P.C.); 

51 M. 701 (F.B.); 6 P.L.T. 152, Foil.; 
1928 M. 963, Kef.J Under certain circum- 
stances, in partition suits final decree in the 
first instance would be proper. 17 I.C. 
390=246 P.L.R. 1912. See also 1931 M. 
W N. 846; as in the case of a consent 
decree. See 144 I.C. 95=1933 M. 516. O. 20, 
R. 18 enjoins the Court first to ascertain 
judicially who all the persons are who are 
interested in the property to be partitioned 
and then in its decree to declare who they 
are and also what their rights are. It goes 
to the whole root of the matter that at the 
outset the entire interests in the property 
should be ascertained and fixed. Not only 
must the parties themselves to the partition 
suit take care that they bring before the Court 
all persons who are or may be interested in 
what it is proposed to divide but the duty 
lies upon the Court itself in matters such 
as these to see that it has before it every 
one whose presence is necessary to enable it 
to make the declaration which it is required 
to make by O. 20, R. 18. The rights of 
the parties cannot be judicially determined 
in the absence of the persons interested to 
contest them. When O. 20, R. 18 lays upon 
the Court the duty of declaring what the 
rights of the parties interested in the pro- 
perty are it means that there shall be a 
judicial declaration and not a mere ex parte 
declaration in the absence of some of the 
parties. 190 I.C. 384=1940 All. 399. 
Preliminary decree in partition suit 
effects severance of status. 28 I.C. 543= 
2 L.W. 325; 1931 M.W.N. 846; 1931 
M.W.N. 586. Preliminary decree does 
not terminate the suit or action which must 
be considered as still pending. 1933 Sind 
371. Preliminary decree for partition of 
movables (as) jewels, must determine 
whether they exist, their value, if they arc 


partible property, and in whose possession 
they are, 50 I.C. 876. Where the decree 
gives no directions as required by R. 18, 
Cl. (1) and is defective, it is incumbent 
upon the plaintiffs to have it corrected within 
the time allowed by law, and if they fail to 
do so they cannot ask the Court to transfer 
the proceedings to the Collector in the 
absence of anv such directions contained in 
the decree. 158 I.C. 373 (2) = 1935 Sind 
192. Preliminary decree omitting to direct 
enquiry into mesne profits — Final decree 
cannot award the same. 42 M. 296; 1931 
M.W.N. 846. .SV.e also 1941 R.D. 425. 
Partition suit — Preliminary decree not 
granting interest — Whether Court can award 
interest in the final decree. 94 I.C. 686 ( 2) 
= 1925 B. 406. See also 1931 M.W.N. 846. 
In an ordinary partition suit the Court may, 
in working out the preliminary decree, create 
a charge in favour of one co-parcener over 
another's share by way of adjustment of 
shares. 1930 M. 988=60 M.L.J. 79. 
Interlocutory order embodied in final decree 
— Appeal against order not maintainable. 
(Ibid.) The usual practice of the Lahore. 
High Court is to stay the proceedings for 
the partition of the property by metes and 
bounds pending the decision of the appeal 
preferred from the preliminarv decree. 144 
I.C. 596=1933 L. 790. Sec also 1940 Cal. 
33. Where in a partition suit, an order is 
made decreeing partition of lands assessed to 
Government revenue and directing the par- 
ties to be put into possession and referring 
it to the Collector to carry out the partition, 
the duties of the Court are finished, and it 
is for the Collector to partition the property 
and put the parties into possession. The 
Court would send the papers to the Collector 
without being asked. But if as a matter 
of practice the parties ask the Court to send 
the papers to the Collector in the form of 
an ordinary darkhast, that is not an appli- 
cation in execution at all, for there is noth- 
ing in a case of this sort for the Court to 
execute. Asking the Court to send the 
papers to the Collector is really asking the 
Judge to do a ministerial act. There is no 
article of the Limitation Act relating to an 
application of that sort, and Art. 182 of the 
Limitation Act does not apply to such an 
application. 41 Bom.L.R. 921=A.I.R. 
1939 Bom. 454. See also 1940 Cal. 33. 
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f[0. 20, R. 19 


19- (i) Where the defendant has been allowed a set-off against the claim 

Decree when set-off is allow- ^ wI ? at J amo «nt is 

ed. to th e plaintiff and what amount is due to the 

... de endant, and shall be for the recovery of any sum 

which appears to be due to either party. 

( 2 ) Any decree passed in a suit in which a set-off is claimed shall be subject 

Appeal from decree relating tHe .*?”? P r °'; isions rCS P C « appeal to which 
to set-ofr. 't would have been subject if no set-off had been 

claimed. 

(3) The provisions of this rule shall apply whether the set-off is admissible 
under rule o of Order VIII or otherwise. 

LOC. AM. [Ai.laiiabad]. In R. 19 , sub-rule (i) : — 

-(a)-Subsliluti a comma for the full stop at the end ; and 

(fr) at the end add the following : — 

" but n< ? decree shall be passed against the plaintiff unless the claim to set-off was within 
limitation on the date on which the written statement was presented. M 

Certified rnni.c nf i 2 °- Certified copies of the judgment and decree 

and decree to be furnished. S , )C * urn,s ‘ i cd to the parties Oil application to the 

Court, and at their expense. 

LOC. AMS. — [Allahabad]. Add the following to O. 20 , as R. 21 : — 

r q n'r- ^ Evcry dcfrcc and order as defined in S. 2 . other than a decree or order of a Court 
ot Small C auses or of a Court in the exercise of the jurisdiction of a Court of Small Causes, shall be 
drawn up in the Court vernacular 'j, or in English, if the Court so ordersj. As soon as such decree 
or order has I ren drawn up. and before it is signed, the Munsarim shall cause a notice to be posted 
on the notice-board stating that the decree or order has been drawn up, and that any party or the 
pleader ol any party may, within six working days from the date of such notice, peruse the draft 
decree or order and may sign it, or may file with the Munsarim an objection to it on the ground that 
there is m the judgment a verbal error or some accidental defect not affecting a material part of the 
case, or that such decree or order is at variance with the judgment or contains some clerical or 
arithmetical error. Su< h objection shall state clearly what is the error, defect or variance alleged, and 
shall be signed and dated by the person making it. 

( 2 ) If any such objection lie filed on or before the date specified in the notice, the Munsarim 
shall enter the case in the earliest weekly list practicable, and shall, on the date fixed, put up the 
objection together with the record before the. Judge who pronounced the judgment, or if such Judge 
has ceased to be the Judge of the Court, before the Judge then presiding. 

, . . (.3) ^ no objection has been filed on or before the date specified in the notice, or if an 

objection has been filed and disallowed, the Munsarim shall date the decree as of the day on which 
the judgment was pronounced and shall lay it before the Judge for signature in accordance with the 
provisions of rules 7 and H. 


LEG. REP. 

1 Inserted by High Court Notification dated 
8 th October, 1941. 

NOTES. 

O. 20, R. 19. — As to applicability of the 
25 W.R. 275. See. also 39 I.C. 
508—62 P.R. 1917. The question whether 
an attorneys lien should or should not he 
allowed to intercept a set-ofT between the 
parties is, in India, a matter for Court’s 
• a j ^ lien has no overriding 

priority. 34 Bom.L.R. 1429=1932 B. 619. 
In a suit for accounts where the defendant 
counter-claimed Court may, by way of equit- 
able set-ofT, dismiss plaintiff’s suit and pass 
a decree in favour of defendant. 132 I.C. 
19o=35 C.W.N. 17=1931 C. 358. Where 
under a lease of a supply of water the lessor 
is bound to carry out the usual repairs of 
the embankments which resulted in such 
supply# file lessee, in a suit for arrears of 
rent against him, is entitled to claim a set-ofT 
on account of the expenses connected with 
the repairs which he had to do. Such a 
claim is admissible within the provisions of 

? nd . , . t . ,s not necessary for a set-off 
that it should be limited to O. 8, R. 6. 163 


I.C. 872=1936 A.L.I. 625= A. I. R. 1936 
A. 5 22. 

O. 20, R. 19 (3).— Set-off— Legal set-off 
and equitable set-off — Set-off and counter- 
claim — Distinction. See 1936 C. 277 . [See 
also Notes under O. 8 , R. 6 , su[>ra. J 

O. 21. — As to applicability to sales in in- 
solvency. See 48 A. 209= 24 A.L.J. 26= 
1926 A. 124; 102 I.C. 543=1927 N. 262; 
1929 L. 622. To execution of Revenue 
Court decree under Agra Tenancy Act. 
1936 R.D. 197; 1937 R. D. 37; to execution 
of order for costs by Registrar under S. 75 

(4) of Registration Act. (1937) 1 M.L.J. 
635. The law as to solicitor’s lien in India, 
which has been governed by the principles 
of English law', has not been altered or abro- 
gated by the provisions of O. 21. 38 C. 

W.N. 1031 = 1935 C. 168. 

Payment to unrecognised assignee of 
decree. — There is no provision for judgment- 
debtor paying a third party merely because 
he happens to know of the assignment of the 
decree in the latter’s favour by decree- 
holder; if he were to make such payment, 
he would run the risk of having to pay 
money over againi to the decree-holder. 144 
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(4) If an objection has been duly filed and has been allowed, the correction or alteration 
directed by the Judge shall be made. Every such correction or alteration in the judgment shall be 
made by the Judge in his own handwriting. A decree amended in accordance with the correction 
or alteration directed by the Judge shall be drawn up, and the Munsarim shall date the decree as of 
the day on which the judgment was pronounced and shall lay it before the Judge for signature in accord- 
ance with the provisions of Rr. 7 and 8. 

(5) When the Judge signs the decree he shall make an autograph note stating the date on which 
the decree was signed. 

[Rangoon.] To O. 20 the following shall be added as Rr. 21, 22 : — 

21. As soon as the decree of a Court of first instance in a suit relating to land in a district 
in which there is a Land Records Establishment has become final, or if the decree has been appealed 
against, when the decree in appeal has become final, and the interest of any party to the suit in any 
land included in the survey has been effected thereby, the Court of first instance shall certify the nature 
and extent of such change of interest in each plot of land in suit to the Superintendent of Land 
Records of the district in which the land is situate. A copy of the certificate in every such case should 
also be sent to the Sub-Registrar within whose sub-district the land or any part thereof is situate. 

22. The certificate shall be in the prescribed Form (Civil) 96, and shall be signed by presiding 

officer of the Court. 71 ° 


ORDER XXI. 

Execution of Decrees and Orders. 

Payment under Decree. 


Modes of paying money 
under decree. 


I; (0 AH money payable under a decree shall 
be paid as follows, namely : — 


(a) into the Court whose duty it is to execute the decree ; or 

(b) out of Court to the decree-holder ; or 


(e) otherwise as the Court which made the decree directs. 

( 2 ) Where any payment is made under clause (a) of sub-rule 
such payment shall be given to the decree-holder. 


(i), notice of 


NOTES. 

I.C. 237=1933 M. 523=64 M.L.J. 732. 
Before execution sale can be set aside the 
matter has necessarily to be brought with- 
in O. 21. O. 21 is a very formal matter, 
and no property can be declared to be attach- 
ed until all the formalities prescribed by 
the Code and the rules are complied with 
1939 M.W.N. 573=A.I.R. 1939 Mad. 811.' 
Court has obviously no jurisdiction to set 
aside a sale outside O. 21. 153 I.C 228 

=1935 P. 242. 

O. 21, R. 1: Execution of Decrees and 
Orders.— Procedure in execution is not a 
very unimportant branch of the work. It 
ought to be conducted with as much gravity 
care, and decorum as procedure in suits if 
not with more care and attention. 12 A 179 
(183). Sec also 1939 Mad. 811. Order 
21 has no application to sales under adminis- 
trative order. 69 I.C. 718=40 P.L.R. 
1922; 1924 L. 70. Nor to sales by Receivers 
though with approval of Court. 90 I.C. 
116. “Decree-holder" in the singular includes 
also the plural. 25 M. at 440 (F.B.). 
Judgment-debtor can make payment out of 
Court to the creditor of decree-holder who 
has stepped into shoes of the decree-holder 
C. C. M.— 118 


1930 A C 6 r «!o ' ng A ° n * execution of the decree, 
in A ‘ ? S9 ' A . s t0 P roc edurc to be adopted 

dkertpH U /° n ’ WhCrC 3 party to a suit was 
directed to pay costs of the day, w 12 M. 

Jf?- , Payrn f n out of Court only to one of 
1 >°' nt decree-holders cannot bind the 
others unless he was also constituted by 
them an agent for this purpose. Sec 26 A. 
418. Or in the absence of evidence that he 
received it on behalf of all. 1936 A. M.L.J. 
32. As to whether deposit under O 21, R 80 
to Prevent confirmation of sale is payment 

l nd fl c R * b See - 1 ? 25 N - *7- As to whether 

in. r eC 1S 1 sat,sficd where money is paid 
into Court by judgment-debtor with a rc- 

2“ st . *° pay * l to Plaintiff on his giving 

724 f t 2 ? Hr, at 210 ■ See also 11 B - 
Ht ’ ? A 'W- ^53=1922 A. 190. As to 

effect of payment by third parties, see 

34 I.C. 350=(1916) 1 M.W.N. 195. Pay- 

ment into Court must be notified to the 

decree-holder and served on him like sum- 

x mo T ns - ,„ 81 I.C. 1001=1925 N. 52; 20 A. 

• If • 353=66 I.C. 744. Interest ceases 

decree-holder receives notice. 42 

t ^ S7 S =S0 LC ' - 410; 35 C.W.N. 544; 183 
.?• 256—1939 Nag. 191. Decree-holder 
will be entitled to interest and costs of cxe- 
cution bona fide incurred till he had notice 


938 


The Civil Court Manual (Imperial Acts). [O.. 21, R. 1 


LOC. AMS. — [Calcutta.] (i) For cl. (a) of sub-rule (i) substitute the following clause : — 

(a) By deposit in or by postal money order sent to the Court whose duty it is to execute 
the decree, or”. 

(2) In sub-rule (2) : — 

(i) Read the number 2 as 2 (a). 

( it ) After the words “ the decree-holder,” add the words “ or the person in whose favour 
the order is made.” 

(iii) Add the following as cl. (b) : — 

“ (b) the cost of giving such notice shall be borne by the person making payment who 
shall have the option of having the notice served either by the process-server of the Court or by a 
registered post. No such notice shall issue until the said cost shall have been paid.” 

[Lahore.] O. 21, R. i. Add to sub-rule (1) : — 

Explanation. — The judgment-debtor may. if he so desires, pay the decretal amount, or any 
part thereof, into the Court under clause (a) by postal money order on a form specially approved 
by the High Court for the purpose." 

[Nagpur.] Rule 1. — In R. 1 — 

(a) In sub-rule (t) after the words “ a decree ” insert the words “ or an order ” ; 

( b ) for cl. (a) of sub-rule (t), substitute the following clause : — 

“ ( a ) by deposit in, or by postal money order to, the Court whose duty it is to execute the 
decree or order ; or ” ; 

(0 in cl. (e) of sub-rule (1), after the word “ decree ” insert the words “ or order ” ; and 
(d) to sub-rule (2), add the following proviso : — 

“ Provided that when the payment is made by money order the notice may be given by 
registered post by the judgment-debtor direct to the decree-holder.” 

[Patna.] For R. 1, substitute the following: — 

“ (i) All money payable under a decree or order shall be paid as follows, namely : — 

(a) by deposit, or by special postal money order to the Court whose duty it is to execute 
the decree or order ; or 

(b) out of Court to the decree-holder ; or 

(c) otherwise as the Court which makes the decree or order shall direct. 

(ii) Where a judgment-debtor makes any payment under cl. (a) of sub-rule (1) he may 
give notice thereof to the decree holder — 

(a) cither through the Court, on payment of the fees laid down in the rules framed by the 
High Court under cl. (i) of S. 20 of the Court-Fees Act (1870) ; or 


NOTES. 

of deposit. 35 C.VV.N. 544. Judgment- 
debtor must pay proccss-fcc when Court 
orders notice. If not, Court must inform 
decree-holder of payment into Court when 
executing decree. 67 I.C. 242. Where 
decree for payment of annuities was passed 
creating a charge on certain properties and 
a Receiver was appointed to* realize the 
amounts, and the Receiver absconded after 
receiving certain amounts from judgment- 
debtor for payment to decree-holder under 
the decree, held, that the charge affirmed by 
the decree was in no way affected or impair- 
ed by the embezzlement of the Receiver. 
The decree provided in express terms that 
all the annuitants were entitled to recover 
their annuities from the properties charged. 
The decree-holder having received no part 
of the annuity due to her, is entitled to re- 
cover it by sale of the properties as the. pay- 
ments to Receiver were made by the judg- 
ment-debtor at his own risk, in the absence 


an order of Court authorising the judg- 
ml-dcblor to pay the sums to the Receiver. 
I. A. 311=36 C.W.N. 882=63 M.L.J- 
$ (P.C.). |1929 O. 231 = 117 I.C. 748 

\B.), Reversed.) Payment to attaching 
iditor is not payment to a decree-holder. 

I.C. 947=1925 A. 123 (2). If the last 
tc fixed for payment was a holiday tne 
>ney can be deposited on the rC *opcning 
to. 87 I.C. 620=1925 A. 687; 1925 M. 
5=48 M.L.J . 596. But rec 51 A. 5 27— 
29 A. 207, even if the amount be due under 
compromise decree which has fixed a a r- 
n dafe 158 I.C. 352=1935 L 369. But 
e 1938 All. 199. In the absence of a 
ccial direction the judgment-debtor is cn- 
Icd to choose between CIs. (o) and (6). 
makes no difference that the decree is a 

? Pr A m decree C for mlsne profit / is a decree 

in B money. decree. 45 M.L.J. 687=18 L. 
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( b ) notwithstanding anything contained in O. 48 , R. 2 by registered post direct. 

Where interest is payable under the decree or order, such notice shall, if duly proved, operate 
as a bar to the accrual of such interest upon the amount so paid, after the date of receipt of such 
notice by the decree-holder.” 

2 . ( 1 ) Where any money payable under a decree of any kind is paid out of 

Court, or the decree is otherwise adjusted in whole or 
Payment out of Court to j n p art to t } lc satisfaction of the decree-holder, the 
decree - 10 cr. decree-holder shall certify such payment or adjustment 

to the Court whose duty it is to execute the decree, and the Court shall record the 
same accordingly. 

( 2 ) The judgment-debtor also may inform the Court of such payment or 
adjustment, and apply to the Court to issue a notice to the decree-holder to show 
cause, on a day to be fixed by the Court, why such payment or adjustment should 
not be recoided as certified and if, after service cf such notice, the decree-holder 
fails to show cause why the payment or adjustment should not be recorded as 
certified, the Court shall record the same accordingly. 

( 3 ) A payment or adjustment, which has not been certified or recorded as 
aforesaid, shall not be recognized by any Court executing the decree. 

LOG. AMS. — [Madras.] Substitute the following for r. 2 ( 2 ) : — 

“ ( 2 ) Any (tarty to the suit or his legal refiresentatices or any / tenon who has become surety for the decree- 
debt also may inform the Court of such payment or adjustment, and apply to the Court to issue a notice 
to the decree-holder to show cause, on a day to be fixed by the Court, why such payment or adjust- 
ment should not be recorded as certified ; and if, after service of such notice, the decree-holder fails 
to show cause why the payment or adjustment should not be recorded as certified, the Court shall 
record the same accordingly. ” 

[Patna.] Substitute the following for sub-rule ( 2 ) of R. 2 : — 

“( 2 ) The judgment-debtor may also inform the Court of such payment or adjustment, 
and apply to the Court to issue a notice to the decree-holder to show cause on a date to be fixed by 
the Court, why such payment or adjustment should not be recorded as certified ; and where certi- 
fication has been made by an endorsement of such payment or adjustment by the decree-holder or 
by any person authorised by him in that behalf upon the process issued by the Court, the Court shall 
issue such notice of its own motion. If after service of the notice the decree-holder fails to show cause 
why the payment or adjustment should not be recorded as certified, the Court shall record the same 
accordingly. 

NOTEo. I.C. 321. Court cannot recognize payment 

W. 086. Deposit without notice of the or adjustment which has not been certified, 
assignment of the decree or of petition put for any purpose whatsoever. An uncertified 

in by assignee of execution— The deposit payment or adjustment cannot now operate 

serves as discharge. 76 l.C. 55=2 P. 754. to prolong the period of limitation for apply- 

O. 21, R. 2: Scope of Rule. — Rule 2 con- ing for execution. See 19 M. 162; 21 C. 

templates a stage in execution proceedings 542 (549); 21 B. 122; 17 A. 42; 26 A. 36. 

when the question lies only between judg- See also 1941 Bom. 20=42 Bom. L . R . 867 ; 

ment-debtor and decree-holder. After sale 35 I.C. 234=38 A. 289; 13 I.C. 424; 16 C. 

has been duly carried out in execution, the W.N. 3%; 51 I.C. 567=13 S.L.R. 71; 29 

interests of the third party, namely, the M. 312; 13 I.C. 944=15 C.L.J. 88 . Oral 

auction-purchaser cannot be ignored. So adjustment is covered by this rule. 1926 

thereafter it is not competent for decree- C. 643. An oral agreement between parties 

holder and judgment-debtor to get rid of it to a decree varying the terms of the decree 

by merely asserting that the decree has been can be proved and not barred by S. 92, Evi- 

satisfied out of Court. The only method dence Aot. But an oral agreemen that an 

by which the sale can be set aside is indicated instalment of the decree is to be paid into 

h\\‘ir 50— 35 C. W.N. 381= Court, which is later on actually so paid, 

1 * ! ' 1 ~)io t « 1 'r 1 !- ’ t-?-* - c am °unts to an adjustment of decree within 

also 1932 L. 238— 136 I.C. 735. Distinc- the meaning of R. 2 and is capable of proof 

tion between adjustment and agreement to provided the adjustment has been certified 

adjust, pointed out. 38 M. 897; 1927 M. within 90 days of its alleged completion. 

911=53 M.L.J. 533. See also 102 I.C. 753 Lise the executing Court could not recognise 

= 1927 L. 544; 132 I.C. 670 1931 L. 608; the alleged adjustment. (1931 S. 42, Foil.) 

I.L.R. (1939) Kar. 725; compromise not 14 L. 668=34 P.L.R. 887=1933 L. 806. See 

adjustment, 1939 A. M.L.J. 21. As to effect also 25 S.L.R. 29=1931 S. 42. The rule is 

of agreement prior to decree, see 1935 C. general and docs not limit the payment to 

177; 54 L.W. 157. The rule applies to decree-holder only. 45 A. 304=21 A.L.J. 

awards under Indian Arbitration Act. 97 97; 1914 M.W.N. 346=23 I.C. 530. Where 
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NOTES. 

a judgment-debtor applies under O. 21, R. 2 
(2) for recording of certain payments and 
the decree-holder in reply files a statement 
that certain sums of money were received 
but that they were paid on account of inter- 
est. not allowed by the decree, but agreed 
to be paid in consequence of a separate agree- 
ment entered into after the passing of the 
decree, it cannot be an admission that the 
payments were in satisfaction of the money 
due under the decree and cannot therefore 
amount to a certification. A.I.R. 1939 All. 
581. A decree-holder who admits to the 
executing Court that he has received a pay- 
ment cannot be allowed by that Court to 
execute his decree for the same amount 
over again. If the payment is brought by 
the decree-holder to the notice of the exe- 
cuting Court, that is enough to constitute 
certification and would satisfy the require- 
ments of O. 21, r. 2. It does not matter 
under what circumstances the payment is 
brought to the notice of the Court by *hc 
decree-holder. If it is brought to the notice 
of the Court that is sufficient to prevent him 
from executing over again for the sum that 
he admits having received and he cannot con- 
tend that is an uncertified payment. 45 L. 
W. 291= A.I.R. 1937 Mad. .511= (1937) 1 
M.L.J. 296. There is no limitation for a 
decree-holder to certify payments received 
by him under the decree, and if the decree- 
holder has really certified at one stage, the 
judgment-debtor is entitled to take advantage 
of it and request the Court to record satis- 
faction to that extent. 1940 M.W N. 547 
= A.I.R. 1940 Mad. 893. Sec also 1940 
Pat. 594; 21 Pat.L.T. 650. When one 
party performs his part of a consent decree 
he has to apply for execution for perfor- 
mance bv the other party. 53 I.C. 882= 
30 C.L.J. 118. When execution petition is 
dismissed by consent of the lecrec-holder. 
he cannot raise the question of mistake and 
his remedy is by way of review. The order 
of Court, if not appealed against, becomes 
final. 35 T.C. 369=10 Bur.L.T. 30. The 
rule provides for the adjustment of any 
decree and not merely money decrees. 46 

B. 226=23 Bom.L.R. 981. Applies to de- 
cree for possession. 165 I.C. 358 ( 0 = 1 936 
I-. 842. Applies also to complex decrees. 
40 I.C. 820=1917 M.W.N. 327. Also to 
mortgage decrees. 1925 M. 467=48 M.L. 
J. 121; 5 Pat. L.J. 672=57 T.C. 473 See 
also 40 I.C. 845=21 C.W.N. 920; 1930 L. 
814; 43 Bom.L.R. 880 (Nature of applica- 
tion to record part payment). Also to parti- 
tion decrees which provide for payment of 
money as for other relief. 43 M. 
476= 56 I.C. 289; 1928 C. 715=1. 

C. 833. Where preliminary mortgage 
decree directs payment into Court, Court 
is bound to pass a final decree for 
sale. It cannot recognise a payment out 
of Court. 1932 L. 231=136 I.C. 732; 155 
I.C. 231=1935 O.W.N. 541=1935 O. 313. 


A preliminary decree passed in a mortgage 
suit for sale under O. 34, r. 4, not being 
executable the provisions of O. 21, r 2 do 
not apply. I.L.R. (1939) Lah. 313=4l’ P. 
L.R. 26=A.I.R. 1939 Lah. 79. O. 21, 

r. 2 applies only where money payable under 
a decree is paid out of Court. But where 
money is paid at a time when there was no 
executable decree in existence, O. 21, r 2 
cannot apply. 1938 N.L.J. 148=A.I.R. 
1938 Nag. 265. A final decree in a mort- 
gage suit is capable of adjustment. 34 I.C. 
137=37 M.L.J. 356; 68 I.C. 443=1923 N. 
20. A compromise which has been entered 
into after a decree dos not come within the 
meaning of this rule. 5 Bom.H.C. (A.C. 

J ) 78. SVr also 1939 A. M.L.J. 21. Clause 
(3) of r. 2 can only relate to an adjustment 
of the decree under execution and not to an 
agreement in respect of a claim which re- 
mains to be investigated by the Court — as 
is the case of a claim for a personal decree 
under O. 34, r. 6. 42 L.W. 968=69 M. 

L.J. 765 (F.B.). But other considerations 
may arise in ca^cs where the agreement relates 
not only to the personal liability but also 
to the liabilities of the properties directed 
to be sold or where a composite decree has 
once for all been passed awarding a personal 
decree for any deficiency that may arise on 
sale of the hypotheca. 69 M.L.J. 765 (F. 
B.). In the case of a compromise which 
involves a future payment, the question 
whether the compromise amounts to an ad- 
justment is not a question of the terms to 
be performed in the future or the present, 
but the question is whether parties intended 
to make the decree no longer executable in 
whole or in part . I f they did so intend, 
there is an adjustment, if not there is not 
an adjustment. (But in this case, his Lord- 
ship was constrained to hold that a compro- 
mise involving a future payment is not an 
adjustment). (1931 L. 608, Ref.) 1933 L. 
732 (1). SYr aho 144 T.C. 721=1933 Pcsh. 
53; 41 P.L.R. 220. Where an alleged com- 
promise was admittedly subsequent to the 
pacing of a final decree in a suit, and it was 
filed under O. 23, r. 3, to be recorded .and 
the application was rejected, it was held that 
there was no bar in law to the recording of 
that compromise under O. 21, r. 2. LL. 

R. (1940) All. 190=1940 A. L.J. 88=A.I. 

R. 1940 All. 184. Where a decree-holder 
puts his money decree payable by instalments 
into execution on default in payment of the 
instalment, and the Court, after recording t c 
statements of the parties, found that tnc 
matter had been adjusted between them by i 
compromise by which instalments were o c 
again allowed, it would fully be justified in 

allowing the adjustment. 1^35 A. T 1 '\oL__ 

=4 A.W.R. 846. .SVc also 1929 T ; . 886= 

118 I.C. 908. Where part payment of the 
amount due tinder a decree is made by 5" 
ment-debtor and it is agreed h f c jvecr » 
parties that not only the balance of the* lee rcc 
but also another decree should be paid by 
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instalments and that the decree-holder would 
accept the instalments without interest, the 
arrangement amounts to an agreement which 
is certifiable under R. 2, although only part 
of the decree is paid. Such an agreement 
affects the right of decree-holder to execute 
the decree and it amounts to an adjustment 
and cannot be recognised unless certified. 
162 I.C. 482=1936 P. 253. An executing 
Court has no power to record satisfaction of 
a decree over which it has no jurisdiction 
and a report to the executing Court of satis- 
faction of some decree pending before another 
Court is of no effect. 51 L.W. 148= A. I. 


not coming within the terms of r. 2, but 
falling under S. 47; and a suit brought on 
the basis of such an agreement for recovery 
of money realised in execution of the 
decree is barred by S. 47. 130 I.C. 187= 

1931 M. 26 (2). By the terms of a decree 
passed in accordance with an award in a 
suit for partition, defendant was directed to 
pay a sum of money to plaintiff. The de- 
cree was attached by creditors of plaintiff 
but defendant pleaded in bar of execution 
that he had paid certain sums of money to 
plaintiff prior to the decree and that credit 
should be given for those sums. Held, (1) 
that R. 2 was not applicable to the case of 


R. 1940 Mad. 534= (1940) 1 M.L.J. 292. 
Court can inquire whether a decree for pos- 
session of lands has been satisfied. 25 M. 
L.J. 586=21 I.C. 639. Rule recognises dis- 
charge by operation of law. 23 I.C. 848. 
But see 41 C.W.N. 406 noted infra. This 
rule does not debar a Criminal Court from 
recognizing an uncertified payment when the 
decree-holder is charged with fraudulently 
executing satisfied decree. 9 M. 101; 4 M. 
325. It has reference only to proceedings 
in execution as between parties to the decree. 
10 M.L.J. 213. Nor does it limit the opera- 
tion of S. 47. A separate suit does not lie 
to declare that a decree has been satisfied. 
8 C.W.N. 395. This rule covers a much 
larger ground than what is covered by S. 47. 
It deals with all adjustments arrived at bet- 
ween decree-holder and judgment-debtor. 
25 C. 718 (724). An agreement intended to 
govern the liability of the debtor under the 
decree and to have effect upon the time 
and manner of its enforcement is a matter 
to be dealt with under S. 47, and can be 
properly recorded by the Court, f 43 C.W.N. 
501 (P.C.), Rel. on.] 70 C.L.J. 5=43 
C.W.N. 907= A. I. R. 1939 Cal. 569. Exe- 
cuting Court can investigate the adjustment 
of a decree out of Court. 50 I.C. 443= 
135 P.R. 1919. (36 M. 357; 24 C.L.J. 

462, Rel.; 34 B. 575; 40 B. 333, Diss.) 
See also 37 Bom.L.R. 230=157 I.C. 646 
= 1935 B. 303. A claim for restitution 
before it is allowed by the Court of first 
instance, cannot be regarded as a decree or 
order of Court and adjustment of a claim 
to restitution, which is uncertified, is not hit 
by R. 2. 44 L.W. 287=1936 M:. 840=71 
M.L.J. 344. Agreement to give time to 
judgment-debtor is valid. 24 I.C. 391. As 
regards agreement prior to decree to execute 
the decree for a lesser sum, see 4 R. 118= 
96 I.C. 773=1926 R. 140; 49 M. 513=50 
M.L.J., 364. See also 1941 Rang. 316 
(Effect of compromise relating to the whole 
subject-matter of suit on mortgage before 
end of proceedings) . Where an agreement 
is anomalous in character, t.e., while in 
point of time it is post-decree, in point of 
character and intention it is pre-decree, hav- 
ing been executed in ignorance of the fact 
that a dccrece had already been passed, it 
should be treated as a pr«-dccrce agreement, 


payments made prior to decree; (2) the pay- 
ments could not be pleaded in bar of exe- 
cution. 54 M. 184=1931 M. 399=60 M. 
L.J. 721. Where only some of the condi- 
tions provided in a compromise are perform- 
ed, decree-holder is entitled to proceed with 
execution of the rest. 16 I.C. 972=16 C. 
L.J. 101. There is illegality in adopting 
the procedure provided for arbitration to 
execution proceedings, if those proceedings 
arc regarded merely as a means to the ad- 
justment of the decree. It is open to the par- 
ties to adjust their differences under O. 21, 
R. 2, in execution proceedings and it is per- 
fectly competent to the executing Court to 
give permission to the parties to refer their 
disputes to arbitration. The award would 
be valid and the result of the award would 
be only an adjustment of the original de- 
cree, and not the passing of a new decree 
which the executing Court cannot do. The 
order of the Courts directing the award to 
be filed and a decree to be drawn up accord- 
ingly is a sufficient record of the adjustment. 
1941 Bom. 20=42 Bom.L.R. 867. Joint 
decree-holders — Right of one to receive 
payment and give valid discharge — Adjust- 
ment between judgment-debtor and one of 
several joint decree-holders does not bind 
the rest — It cannot be recorded by the 
Court. See 1940 Sind 230 cited under O. 
21, R. 15. 

O. 21, R. 2 and O. 23, R. 3: Relative 
Scope.— The terms of R. 2 must be under- 
stood in the light of the scheme of the Code 
and with due regard to the scope of O. 23, 
R. 3. One noteworthy difference between 
the terms of the two rules is that, whereas 
under the latter rule, Court may not only 
record an agreement, compromise or satis- 
faction, but also pass a decree in accordance 
therewith, under R. 2, the Court can only 
record the adjustment, but cannot pass a 
fresh executable decree on the agreement 
of the parties, and further proceedings, if 
any, when part satisfaction only has been 
recorded can only take place on foot of the 
original decree. 42 L.W. 968=69 M.L.J. 
765 (F.B.). Where an unregistered agree- 
ment was alleged to have been executed by 
the decree-holder after the passing of the 
preliminary decree and before the final de- 
cree whereby he agreed not to execute the 
decree against some of the items of the 
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hypothecs, it was held that there was noth- 
ing in the above agreement which showed 
that it was intended to attack the decree 
sought to be executed, for it could not he 
said that it was intended to attack the final 
decree which had not yet been passed. Any 
agreement which merely relates to the exe- 
cution of the decree and does not attack 
the decree itself could he pleaded in bar of 
execution. I.L.R. (1938) Mad. 451=48 L. 
W. 448= A. I. R. 1938 Mad. 456= 0938 ) 2 
M . L . 1 . 404 . 

Scope and Object of Cl. (3).— 93 I. C. 
53=1926 O. 482; 105 l.C. 163=26 L. W. 
349=1927 M. 876. The provisions of R. 2 
(3) are highly technical and must, therefore, 
be construed. 1935 N. 230. They arc also 
mandatory. 162 l.C. 482=1936 P. 253. 
The embargo under R. 2 (3) is limited to 
“Court executing the decree" only. 79 l.C. 
278=1923 R. 44 (1); 19 N.L.J. 175. It 
cannot be said that the Court which passed 
the decree and which is hearing an applica- 
tion under O. 21, R. 16, is not a Court 
executing the decree within the meaning of 

O. 21, R. 2 (3). An application by the 
assignee of a decree to the Court which 
passed the decree under R. 16 of O. 21, is 
an application for execution of the decree 
and not merely an application for leave to 
execute the decree. The Court which pass- 
ed the decree and which hears the applica- 
tion under R. 16 is hearing it as an execut- 
ing Court and is accordingly hound by the 
prohibition in O. 21, R. 2 (3). It cannot 
therefore recognise or give effect to an un- 
certified payment or adjustment. 43 Rom. 
L.R. 751 (F.B.). Unsuccessful applicant 
(judgment-debtor) under R. 90 appealing 
to High Court — High Court ordering sale to 
be set aside provided judgment-debtor pays 
certain amount to decree-holder on or before 
certain date — Judgment-debtor’s application 
to have his payment recorded as certified 
will not lie to execution Court but to High 
Court, R. 2 (2) having no application 
where execution lias come to an end. 1929 

P. 400. Judgment-debtor cannot plead 

uncertified adjustment in opposition to ap- 
plication under O. 21, R. 16. 55 M. 720= 

62 M.L.J. 562=1932 M. 372 (F.R.). Un- 
certified payments by judgment-debtor to 
insolvent after adjudication is not valid 
against Receiver. 137 l.C. 394=1932 M. 
2$0. R. 2 (3) docs not apply to proceed- 
ings under S. 52 (2), Oudh Rent Act. 15 
R.D. 776. R. 2 requires that adjustment 
to be certified, quite regardless of whether 
there is or is not an appeal pending against 
that decree and if any adjustment is come 
to after the decree and before the decision 
of the appeal and is not certified or recorded 
as required under R. 2, Court is debarred 
by sub-R. 3 from recognizing such an ad- 
justment. 161 l.C. 751=43 L. VV. 601 = 
1936 M. 494. An adjustment of a decree 
must be presumed to have been duly certi- 
fied. The burden of proving that an ad- 


justment has not been duly certified is on 
the party who alleges it. 19 N.L.J. 175. 

Meaning of Terms. — Receipts by mort- 
gagee in possession, after decree, will not 
be “money payable under the decree” and 
need not be certified. 28 M. 473 (478) 
(F.R.). See also 30 M. 255 at 265; 38 I. 
C. 675=39 M. 1026. As regards decree- 
holder. .vrc 25 M. 431 (440) (F.B.). See 
also 28 A. 252; 26 A. 318; 29 M. 183; 26 
A. 334 and 9 C. 831. "To show cause” — 
For the meaning of these words, see 11 C. 
If/). The words “of any kind" have been 
added, after the word “decree” in the first 
paragraph to give effect to the ruling in 6 
C. 786. See also 49 M. 716=50 M.L.J. 
547; 8 C.W.N. 1028 and 22 M. 182 are not 
now good law. The term “decree of any 
kind," means a decree of any kind capable 
of execution. 14 P. 488=155 l.C. 976= 
16 Pat.L.T. 311=1935 P. 385. The words 
“to the satisfaction of the decree-holder” 
shows that the section is not applicable to z. 
case in which the adjustment was not ac- 
cepted by the decree-holder. 1935 A.L.L 
543=1935 A. 513. 


“Court”. — An application for recording 
adjustment may be made to the Collector to 
whom a decree has been transferred for 
execution. 16 A. 228. Also to a Court to 
which a decree is sent for execution. 5 C. 
448. When a decree has been transferred 
for execution and execution has been taken 
out in the transferee Court, the judgment- 
debtor can make an application to that Court 
for the certification of a satisfaction of the 
decree and such transferee Court has juris- 
diction to record the satisfaction, if it finds 
after due enquiry that the satisfaction has 
been made. Certification of adjustment 
is governed by O. 21, R. 2. In construing 
the expression ‘the Court’ occurring in sub- 

R. (2) of R. 2 of O. 21, reference must be 
made to sub-R. (1) of the same rule, and 
sub-R. (1) says that the Court is the Court 
whose duty it is to execute t lie decree. 1940 
Rang. L.R. 356=A.I.R. 1940 Rang. 236. 
Certificate of payment or adjustment should 
be filed in the Court which passed the de- 
cree or in Court to which it was sent for 
execution. 25 M.L.J. 586; 5 C. 448. But 
.rrc 34 Bom. L.R. 203=137 l.C. 517=1932 
B. 202. Filing in wrong Court and obtain- 
ing an order "recorded” from that Court 
cannot be treated as valid. 25 M.L.J. 586 
=21 l.C. 639. Court proceeding against 
surety is not strict! v Court executing de- 
cree. 20 S.L.R. 362=96 l.C. 234=1926 

S. 105. 


What ark Adjustments.— The rule con- 
cmplates an adjustment which is binding 
etween decree-holder and judgment-debtor 
s an agreement by reason, of their consent 
r> it. It docs not contemplate an adjust- 
ment which, although not consented to, is 
lade binding by operation of law. 4 * 

V.N. 406=1937 C. 211. So. a scheme 
rhich is sanctioned* by the Court under i>. 
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153 of the Companies Act and which super- 
sedes a decree, is not an adjustment of the 
decree as contemplated by R. 2, and is not, 
therefore, required to be certified or record- 
ed by that rule. (Ibid.) The adjustment 
referred to under R. 2, is such an adjustment 
as completely or partly extinguishes the de- 
cree under execution and cannot mean an 
adjustment to give effect to the terms of 
which would be to create a new decree at 
variance with the decree under execution 
and which will again have to be executed. 

32 C.W.N. 434; 1931 M. 26 (2); 132 I.C. 
670=1931 L. 608; 156 I.C. 807=1935 L. 347. 
See also 62 C. 28=158 I.C. 1074=1935 C. 
596; 1937 Sind 229. Rowland , J— An ad- 

justment to which the decree-holder is not 
a party cannot be recognised by the execu- 
ting Court. O. 21, R. 2 does not recog- 
nise any payment or adjustment to the satis- 
faction of some third party. 21 Fat.L.T. 
138=18 Pat. 318= A. I. R. 1939 Pat. 411. 
The term "adjustment" must be taken ejns- 
dem generis with payment and it means any 
method or mode whereby the decree is 
satisfied to the satisfaction of decree-holder. 
144 I.C. 721 = 1933 Pcsh. 53. It includes 
any step which alters the liability under the 
decree, whether by reducing the amount re- 
coverable, or by reducing the number of 
persons against whom the decree would 
otherwise be executed. 146 I.C. 3=1933 
P. 576. See also 1936 C. 518. In all 
cases it is a question of fact to determine 
whether the alleged adjustment was intended 
to extinguish the decree, and if it did, the 
adjustment will be completed, no matter 
whether the compromise that is made to 
wipe out the decree is to be performed at 
some future date. 158 I.C. 701 ( 1 ) =37 P. 
L.R. 288=1935 L. 589; see. also 15 P. 390 
— 165 I.C. 940=1936 P. 619. An agree- 
ment made before the date of the decree 
cannot be looked upon or treated as an ad- 
justment of the decree under R. 2, and an 
execution Court can therefore look at such 
an agreement and receive evidence of it in 
order to see whether it prevents execution 
according to the terms of the decree. 58 
B. 610=36 Bom. L.R. 798=1934 B. 370. 
See also 1935 C. 177; 1938 Nag. 265; I.L. 
R. 1938 All. 294=1938 All. 141; 1930 Mad. 
673. An agreement for payment of en- 
hanced interest on the decree amount is not 
an ‘adjustment’. 151 I.C. 541 = 11 O.W. 
N. 1103=1934 O. 465. An agreement to 
accept a portion of the decree amount to be 
paid in instalments in full satisfaction of 
decree is an adjustment and if certified as 
required by law it can be recorded and 
acted upon if proved. It is not necessary 
that such an agreement should be reduced 
to writing. It is open to the Court to ac- 
cept oral evidence of the same. 37 Bom. 
L.R. 230=1935 B. 303. See also 1936 C. 
518; 40 P.L.R. 264=1938 Lab. 602. An 
agreement by which decree-holder agrees 
not to take out execution against the person 


of judgment-debtor and not to attach moneys 
due to judgment-debtor* from a third per- 
son is not an adjustment of the decree 
which should be certified but still the agree- 
ment is binding on the decree-holder, and 
the execution Court should refuse execution 
contrary to the provisions of the agreement. 
154 I.C. 292=1935 A.L.J. 287=1935 A. 
364; I.L.R. 1938 Lah. 470. Adjustment 
what is— Pre-decree agreement operating 
as adjustment— Must also be certified. 1930 
M. 673=1930 M.W.N. 240=125 I.C. 543. 
See also 32 L.W. 919. It is not necessary 
that there should be an actual payment in 
order to constitute a valid adjustment with- 
ing the meaning of R. 2. 60 B. 729=38 
Bom. L.R. 505=1936 B. 277. Service ren- 
dered by the judgment-debtor to decree- 
holder amounts to an adjustment. 12 I.C. 
169=11 M.L.T. 380. Decree for specified 
amount against two persons and for costs 
against them and another — Receipt by de- 
cree-holder of amounts by way of rateable 
distribution amounting to half of the decree- 
amount — Appropriation— Right of decree- 
holder to adjust towards decree-amount pro- 
per excluding costs — Liability in respect of 
costs— Reduced fro tanto. =50 L. W. 908. 
An agreement whereby the rights under it 
should supersede the decree is an adjust- 
ment of it. 35 M. 75=21 M.L.J. 709. 
O. 21, R. 2 does contemplate an inquiry 
into an alleged payment or adjustment by 
the Court to which an application is made 
under that provision and that Court is bound 
to hold such inquiry’. 15 Luck. 712=1940 
O.W.N. 629= A . I. R. 1940 Oudh 381. A 
decree can be adjusted or satisfied by the 
making of an agreement between decree- 
holder and judgment-debtor. An obvious 
instance is the taking of a negotiable instru- 
ment which is nothing but a particular form 
of promise. 1937 C. 222. Decree-holder 
may accept and parties may have recorded 
m lieu of the performance of the terms of 
the decree an agreement to perform some- 
thing else. 1937 C. 222. But the new 
agreement is not frima facie capable of exe- 
cution because, it it is made capable of exe- 
cution, it would automatically vary the 
decree. The same principle applies even 
where the agreement itself contains a condi- 
tion or term that the subsequent agreement 
shall be capable of execution. 1937 C. 222. 
The agreement is capable of being recorded 
as an adjustment but incapable of being the 
subject-matter of execution. It is an agree- 
ment merely. 1937 C. 222. Rule 2 (1) 
covers an agreement extinguishing the right 
of execution. 12 I.C. 364=7 N.L.R. 136. 
An award on arbitration is binding upon the 
parties as an adjustment. 1927 S. 66; 42 
I.C. 46. Agreement not to execute one 
decree if another is satisfied is a sufficient 
adjustment and satisfaction can be recorded 
for the former. 1925 R. 349. But see 32 
C.W.N. 434. A compromise at the time 
of execution must be treated as if incorpo- 
rated in the decree itself. 57 I.C. 591. An 
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incomplete, incho^Jc contract cannot bar 
execution. Judgment-debtor cannot claim 
completion of such contract. 43 I.C. 537. 
“Adjustment” docs not include an executory 
contract. 123 I.C. 604=1930 M. 410; 113 
I.C. 238 (1). But see 63 M.L.J. 59S. An 
oral agreement not performed by either 
party cannot bar execution. 103 I.C. 86= 
1927 L. 537. Part-payments towards 
money decrees can be certified by decree- 
holder in execution application. 26 C.VV. 
N. 534=35 C.L.J. 566. It is sufficient if 
the payment or adjustment is cither certified 
or recorded. 30 I.C. 45=21 C.L.J. 362. 
Proceedings to set aside a sale under O. 21, 
Rs. 90, arc not proceedings in execution 
inasmuch as execution proceedings ordi- 
narily end with sale and therefore a com- 
promise made in such a proceeding should 
be recorded under O. 23, R. 3 and not O. 21, 
R. 2. 118 I.C. 908 ( 1 ) = 1 929 L. 886 (2). 

A consent order passed in an execution 
appeal will not amount to an adjustment and 
binding on persons who were not parties in 
the appeal. 41 L.W. 594=1935 M. 429= 
68 M.L.J. 593. 

O. 21, R. 2 (3): Adjustment and pay- 
ment — Difference between — Li mitation — 
Starting point. — Per Mya Du, J. — That 
there is a substantial distinction between an 
adjustment and a payment cannot be doubted ; 
for such distinction is recognized by Art. 174, 
Limitation Act. A payment is not a contract 
of an executory nature whereas an adjust- 
ment is a contract of such nature. Art. 174 
fixes the time of commencement of the 
period of limitation at the date of the making 
of the adjustment. A.I.R. 1938 Rang. 
328. 

Adjustment — Executory Agreement to 
adjust, not sufficient. — Before an exe- 
cutory agreement to adjust becomes an 
executed agreement and thereby an adjust- 
ment to the satisfaction of the decree-holder, 
the agreement itself cannot amount to an 
adjustment which may be taken into account 
in the execution of the decree. (44 A. 258, 
Foil.). 149 I.C. 95 ( 1 ) = 1934 R. 190 (1). 
.SVe also 123 I.C. 601=1930 M. 410; 113 
I.C. 236; 171 I.C. 477=1937 Sind 229; 1938 
Rang. 202 (F.B.); 1938 Rang. 353; 1935 
L. 973; 1939 A. M.L.J. 21; I.L.R. 1939 
Kar. 725. If there is a completed contract 
which immediately extinguishes and takes 
the place of the decree, that contract is an 
adjustment within the meaning of O. 21, 
R. 2, although it is to be performed at some 
future date. If, on the other hand, there is 
only an agreement to adjust the decree on 
the fulfilment of a future condition and the 
decree is still left in existence pending the 
fulfilment of the condition, then there is no 
adjustment. It is, of course, a question to 
be decided in each case by the executing 
Court whether there has been a completed 
contract or not. (37 P.L.R. 288. Appr.). 
43 P.L.R. 192= A.I.R. 1941 Lah. 149 
(F.B.). An oral agreement to sell some 


lands to decree-holder in satisfaction of the 
decree, not being capable of being enforced 
or executed, would not constitute adjust- 
ment under O. 21, R. 2. 30 S.L.R. 249= 
1936 S. 191. See also 164 I.C. 106=1936 
R. 289; 1935 A. M.L.J. 97. 

Who can certify. — The holder of a decree 
that is attached may certify satisfaction of 
decree after the attachment. 2 M.L.J. 288- 
1 Luck. 428=1927 O. 7. also 16 B. 
5 22. The law casts on the decree-holder 
the duty of certifying payment. 30 M. 545. 
Sec also 1923 R. 88. Vakil’s duly to report 
to Court payment of decree amount to him 
as_early as possible. 105 I.C. 86=1927 M. 
947=53 M.L.J. 901. Court, as a general 
rule, will not, for the purpose of preserving 
the solicitor’s lien, interfere in an adjust- 
ment or compromise which is boita fide. 
But if the compromise is not bona fide but 
collusive and is entered into between the 
parties specifically for depriving the soli- 
citor of his lien, Court will interfere for 
protection of the solicitor who in such an 
event can claim payment of the costs by 
cither of the parties. " Collusion ” in rela- 
tion to such a case will be held to exist 
if parties enter into it knowing and intend- 
ing that the outcome will be that the 
solicitor is deprived of his lien. 38 C.W. 
N. 1031. See also 43 C.W.N. 1133. 
When the parties have agreed that a decree 
should be executed in a certain way and that 
agreement has been recorded in Court, it is 
not permissible for a third party to object to 
execution in the way the parties to the suit 
have chosen. 41 C.W.N. 1133. A manager 
of a joint family can certify satisfaction of 
a decree so as to bind the other members. 

35 A. 380=19 I.C. 645. So also one 


partner on behalf of a firm. 1926 S. 167. 
Any one of joint decree-holders cannot 
report satisfaction of the entire decree but 
only so far as his own share goes. 89 I.C. 
195=1925 P. 822; 1928 C. 759; 119 I.C. 
426=1929 L. 462; 1930 L. 814; 126 I.C. 124 
= 1930 C. 78. See also 1935 N. 25; 72 C. 
L.J. 443. Unless lie is authorised by his 
'o-dccrcc-holdcrs to do so. 62 C.L.J. 560. 
Decree-holder — If includes attaching dccrcc- 
liolder — Holder of attaching decree— If 
:ompctcnt to certify satisfaction of attached 
Iccrcc. .SVe 51 L.W. 148= (1940) 1 M. 
L.J. 292. Adjustment should not be 
recognized by Court if not perfected by the 
juardian obtaining leave of Court in that 
•cspcct. If guardian fails to apply lor 
cave of Court and resiles from adjustment, 
he other party to adjustment cannot apply 
For leave in order to perfect the adjustment. 
146 I.C. 707=1933 R. 186. Decrce-ho dcr 
md his judgment-debtor can adjust their 
ights and liabilities and some of the judg- 
nent-debtors may be released. See 40 IX. 
I. [25 M.L.J. 586 and 1915 M.W.N. 225. 

Dist . ] Where there is an adjustment in res- 
pect of a money decree and the party agrec- 
ng to pay a certain amount under the adjust- 
nent fails to do so the other party can 
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enforce the terms of the adjustment in exe- 
cution. 142 l.C. 220 (1)=35 Bom.L.R. 
91 = 1933 B. 100. If an adjustment is not 
certified, it is entirely the fault of judg- 
ment-debtor. 1923 R. 103. (See also same 
case as to fraud of decree-holder.) Judg- 
ment-debtor is not bound to wait anil see 
whether decree-holder applies or not. He 
can apply as soon as payment or adjustment 
is made. 12 M.L.J. 94. Judgment-debtor 
can prove that he is discharged, even where 
an adjustment of a decree is not certified. 
18 L. W. 453=1924 M. 189. Assignee or 
transferee of the decree cannot continue any 
proceedings nor can he institute any fresh 
proceeding for the execution of the decree. 
He must make an application under O. 21. 
R. 16 to the Court which passed the decree 
and the Court must order that execution 
may proceed at his instance. It is then 
open to judgment-debtor to plead that the 
claim has already been satisfied. 47 B. 643 
— 1^23 B. 464. An uncertified adjustment 
between the assignee and the judgment- 
debtor before the former applies under 
O. 21, R . 16, can be validly pleaded as bar 

to execution. 31 C.W.N. 921=104 I C 4 
= 1927 C 694; 1935 N. 230. Where a 
decree-holder attaches another decree 
without notice to the judgment-debtor and 
the latter pays money to his decree-holder 
satisfaction should be entered in his decree 
notwithstanding the attachment. 61 l.C. 

?l s= V]c L c\ v ‘w 4 ; , A s, ' rety car ' a PP , >’. 49 
M 325=50 M.L.J. .->84; 1926 S. 105. 

Adjustment by surety with decree-holder 
may.be proved. 108 l.C. 376=1928 L. 61 
If the judgment-debtor is unable by lapse 
of time or any other reason to obtain order 
under tins rule, surety for the judgment- 
debtor .s also prevented from obtaining same 
relief by applying under S. 47. 59 C 1354 

=36 C.W.N 653=1932 C. 729. Auction 
purchaser of property in execution of 
money decree has a right to apply for enter- 
ing up satisfaction of a decree affecting that 
property. 50 l.C. 931=9 L.W. 5% 
Adjustment between decree-holder and 
judgment-debtor cannot affect the rights of 
a third party auction-purchaser. 33 p T 
R. 146=1932 L. Z38=136 l.C. 735 See 
58 LA. 50=1931 P.C. 33=60 M.L.I. 
423 (I C.). An agent acting under the 
power-of -attorney obtained decrees on mort- 
gages and pending proceedings for the sale 
of the mortgaged properties, the principal 
applied under R. 2 for satisfaction of the 
decrees. But the agent assigned the decrees 
to a third party who applied under O. 21 
R. 16 for recognition of the assignment and 
for execution. Held, that it was not open 
to the Court to go into the question whether 
the alleged satisfaction was bona fide or 
fraudulent, and that the decree being alleged 
to have been satisfied, the petition under 
O. 21, R. 16, should be dismissed. 144 I C 
237=1933 M. 523=64 M.L.J. 732. See 
also 40 C.W.N. 301=1937 Cal. 31. Pay- 
C. CM— 119 


tnent towards decree uncertified — Assign- 
ment of decree — Deed reciting payment and 
transferring right to execute for' balance— 
Application by transferee for recognition of 
assignment would amount to certification 
Assignee has no right to ignore payment 
and to execute for entire amount. 45 I W 
29 J= 1937 Mad. 51 1= ( 1937) 1 M.L.J. 296.’ 

O. 21, Rr. 2 and 16. — Scope — Transfer of 
decree by assignment— Subsequent adjust- 
ment of decree between decree-holder and 
judgment-debtor and certification by former 
without knowledge of transferee— Appli- 
cation by transferee for execution not 
competent — Plea of adjustment by judgment- 
debtor is bar to execution— “Decree-holder” 

J Remedy of transferee. The transferee 
has his remedy by way of suit against his 
transferor, hut the executing Court is not 
concerned with it. 169 l.C. 704=45 I W 
562= A. I. R. 1937 Mad. 605. 

Duty of Court. — I f a Court is seized of 
an application to enter up satisfaction of a 
decree it must make an inquiry whether the 
* , rt< ‘ has been satisfied. The application 
should not he allowed to he withdrawn. 51 

i'm 4 V= 35 , ^-L.J. 252. Where decree- 
holder has been induced by the fraud of 

judgment-debtor to file application for certi- 
fication he has a separate cause of action 
on the fraud, hut the Court has no jurisdic- 
tion to refuse to record satisfaction where 
'•m h an application is made, or re-open cxe- 

subsequently. 1931 R. 

33^_i34 l.C. 213. Opportunitv must be 

g'X£ n , to I )rovc adjustment. 102 I C 753— 

192/ L. 544. 39 P.L.R. (J. & K ) M. 

Even where alleged adjustment is disputed 
> the decree-holder. Court can enquire into 
the matter and record the adjustment if it 

h i r°'; c -|- T Cx J> r ession “the decree- 
holder tails to show cause” docs not merely 

mean fads to appear but would include “fails 

to satisfy the Court”. 113 l.C. 760= 1 929 

irntl/ 'j 1 no ! iuquire into the 

truth of the decree-holder’s statement 

in Cr am CatCS ° f sa , tlsfacti ? n ar e not conclusive 
show th^t L a c d i tlC J U(, g m c n t-debtor can 
raj ' , I n ,™ Tv pay " lcnt was made and 
2i o r i/i °c f bm Ration. 47 l.C. 177= 
i ° i J? 1, also 12 l.C. 580. Where 

admits that payments have 
been made but states that they were not 

dccreels 'f '!' 'Ti C ° l,rt . cxec . u ' in S ‘be 

flu* t S *? Precluded from inquiring into 

n " ,E Cr “ sa d m m ed although there was 
M d 7RWn fi c at, °T 30 L.W. 526=1929 
N (I >- See ?! so 165 LC. 804=1936 
of' Cn\irt ,n r rccor( bng an adjustment out 
fact, ml If ,? urt must enquire, into the 
IW adjustment and if there is any- 

443-50 T r ,C A° Tc decree-holder. 41 A. 

443 aO l.C. 6.i ; 45 B. 91=59 l.C. 399 

tion ? >,)e 5 1 } ies , for dismissal of an applica- 

= 193 f l°T dc -A' t ' M 63 I C .- 855 i 132 l.C 206 

crihrri V h°- partlci, lar form is pres- 

crihed for certifying payment to Court. 

IT.? particular words arc essential. The 

rule should be construed so as not to defeat 
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justice . 54 T.C. 257=55 P.L.R. 1019; 35 
I.C. 70=31 M.L.J. 207; 30 C. 357=20 M. 
L.J. 219. Adjustment need not be in 
writing and judgment-debtor need not have 
carried out all the terms for satisfying the 
decree. 102 I.C. 753=1927 L. 544. 
Enquiries in a suit or in execution proceed- 
ings should be confined to matters which 
could be taken advantage of by parties to 
the proceedings in the suit or execution 

itself. 28 I.C. 376=1015 M.W.N. 225. 
Enquiry under sub-rule (2) can take place 
only between persons standing in the relation 
of judgment-debtor and judgment-creditor. 

19 M. 230 (232). The representative of a 
deceased judgment -debtor can apply. See 
S. 146. Court has no power to enquire 
into a compromise — Power of executing 

Court. Sec. 17 I.C. 752=24 M.L.J. 88 
S. 02 of the Evidence Act docs not bar oral 
evidence to prove an agreement adjusting 
decree. 60 I.C. 316=16 N.L.R. 204; 156 
I C 834=42 L.W. 384=1035 M. 424. But 
sec 50 M. 897=1027 M. 011 = 53 M.L.J. 533. 

Executing Court cannot enquire into a prior 
agreement between the parties that no decree 
should be obtained in the suit. 8 L.W. 2(b 
— 1018 M.W.N. 547. See also 20 I.C. 838 
= 11 N.L.R. 110; 0 Lah.L.J. 7; 119 I.C. 
705=1029 N. 339. But see. 40 M. 233. As 
to the power of executing Court to enquire 
into adjustment of decree, see 5 R. 833 ; 39 
C.W.N. 961 ; 157 I.C. 646= 37 Bom.L.R. 
230=1035 B. 303. Notice of deposit in 
Court must be served on decree-holder. 
1925 N. 52. Once admission of payment is 
made, it cannot be allowed to be retracted, 
and no proof of such payment is necessary 
from judgment-debtor. 54 I.C. 257 — T. 
L.R. 1010. When decree is admitted to be 
satisfied bv decree-holder, it is not execut- 
able. 18 N.L.R. 134=1922 N. 248 5Yc. 
also 1937 Rang. 507. Admission of pay- 
ment in an execution application can be 
treated as an application to certify such pay- 
ment. 83 I.C. 360 (2); 26 A. L.J. 966= 
112 I.C. 73=1928 A. 629 (F.B.); 1930 A. 
123=124 I.C. 22; 8 R. 310; 1931 S. 28; 
141 I.C. 745=1933 Pcsh. 14. A payment 
is certified when decree-holder mentions 
such pavment in his application. And it is 
sufficient to entitle the executing Court to 
consider such pavment. s. 58 B. 610=1: '2 
I.C. 575=36 Bom.L.R. 798=1934 B. 370. 

If payment is brought by the decree-holder 
to the notice of the executing Court, that is 
enough to constitute certification and would 
satisfy the requirements of R. 2. It docs 
not matter under what circumstances it is 
brought to the notice of the Court. 4a 
L.W. 291= ( 1937) 1 M.L.J. 296. Where 
a deed of transfer of a decree recites an 
uncertified payment and states that the 
transferee has to * recover the balance 
remaining due, judgment-debtor is entitled 
to the deduction of the uncertified payment. 
The transferee cannot acquire more than 
what that deed recites and it is not neces- 


sary for the judgment-debtor to go behind 
this transfer-deed or to give evidence of the 
uncertified payment. 161 I.C. 830=43 
L.W. 585=1936 M. 472. When a decree- 
holder certifies part satisfaction and the 
materials put before the Court by the decree- 
holder arc such as to put the Court on notice 
that there was a dispute between the parties 
as to whether the amount certified was less 
than the amount which had been actually 
paid, it is quite competent for the Court to 
give notice to the judgment-debtor and enter 
into an enquiry as to whether more has been 
paid than that which the decree-holder 
certifies. 164 I.C. 434 (1) = 1936 M. 468. 
But see also 1022 C. 200. infra. Mere state- 
ments in the execution application that pay- 
ments towards the decree have been made 
out of Court cannot he treated as an appli- 
cation for certification. 64 I.C. 32=1922 
C. 200. But .ver 4 Pat. L.J. 159=50 I.C. 
364. A Court can certify part-payments 
towards money decree in an application for 
execution. 26 C.W.N. 534=35 C.L.J. 
566. Rule requires that a decree-holder 
should certify payment. The application 
need not he distinct from an application for 
execution of decree. 23 I.C. 753=12 A. 
L.J. 387; 35 C.L.J. 71=26 C.W.N. 529. 
See. also 54 C. 143. When such application 
is acted upon no formal order of Court is 
necessary. 43 C. 207=20 C.W.N. 272; 54 
I.C. 257=55 P.L.R. 1919. No record by 
Court is necessary before adjustment _ is 
recognised. 08 I.C. 698=1027 M. L55. 
Withdrawal of appeal by judgment-debtor 
and stay of execution in the lower Court is 
sufficient compliance with the requirements 
of the rule. 16 C.W.N. 923=13 I.C. 63; 
49 I.C. 141 = 1918 M.W.N. 507; 52 I.C. 
764. A casual reference in a plaint or civil 
proceeding is not sufficient. 52 I.C. 901 — 
13 S.L.R. 130. Confirmation should not be 
ordered when decree is admitted to be satis- 
fied. 66 I.C. 331 = 19 22 N. 248. Full 
satisfaction can be recorded if a smaller sum 
is paid under a composition scheme to which 
the decree-holder is also a party. 22 L.W. 
853=49 M.L.f. 730. .SYr also 91 I.C. 10al 
= 1020 M. 184. Dismissal of an application 
for recording satisfaction docs not oP c p?* c 
as res judicata. 89 I.C. 195=1925 P. 822. 
.SYr also 132 I.C. 206=1931 L. 105. Where 
a transferee of a decree is only a benamidar 
for one of the judgment-debtors, the others 
can plead that he has no title to execute t ic 
decree. 40 M. 296=32 I.C. 952. Also see 
35 M. 659=22 M.L.J. 170. Where ? com- 
promise is made and is inconsistent with 
subsequent decree of the Court, the clauses 
of the compromise cannot operate. I • 
445=57 I.C. 153. Whether payment to one 
of many decree-holders can be recorded in 
full satisfaction, when paid to manager ot 
joint Hindu family without leave of Court 
SYr 1925 M. 230 (2)=47 M.L.J. 498. A 

decree can be executed when 1 

has been wrongly entered up. / • • 

A fresh decree is unnecessary when parties 
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adjust claim. 20 N.L.R. 122=1925 N. 49. 
Where there is an adjustment in respect of 
a money decree and the party agreeing to 
pay a certain amount under the adjustment 
fails to do so the other party can enforce 
the terms of the adjustment in execution. 
35 Bom.L.R. 95. Where in a decree no 
order regarding Court-fees is passed and 
subsequently an order under O. 33, R. 12 
is passed, the Government’s existing interest 
to get Court-fee cannot he defeated by any 
adjustment, collusive or otherwise, the 
parties may enter into and the Court is 
entitled to refuse to record an adjustment 
which is calculated to achieve such a result. 
159 I.C. 765=1935 S. 111. 

Instalment decree — Certification. — If a 
statement purporting to certify a payment 
out of Court is made by decree-holder after 
the controversy has arisen, it cannot have 
the force of a certificate. The mere placing 
of certain cross-mark after the instalments 
alleged to have been paid does not amount 
to anv intimation to Court that the decree- 
holder is certifying payment of those instal- 
ments. These payments are not certified 
within the meaning of R. 2 and therefore 
the execution Court cannot take cognizance 
of anv such alleged pavmcnts. 140 I.C. 
598=1934 A.L.J. 772=1934 A. 534. .SVc 
also 17 Pat. 128. 

As TO UNCERTIFIED PAYMENTS A*N D AD- 
JUSTMENTS. — Where the payment is made 
out of Court and is not certified the Court 
cannot take any legal notice of it. 14 L.R. 
859 (Rev.). The judgment-debtor has no 
right to plead an uncertified adjustment 
whether it is the original decree-holder or 
his assignee that applies for execution, and 
whether alleged adjustment consists of a 
direct payment by judgment-debtor himself 
or a payment by his vendee as satisfaction 
of the decree. [19 M. 230, Not foil.; 35 
M. 659, Ref.] 56 M. 316=1933 M. 157=64 
M.L.J. 22; 163 I.C. 671 = 1936 R. 218. In 
order that a certification of adjustment by 
the decree-holder may have effect, it is not 
necessary that there should he any specific 
order by the Court. A certificate presented 
by the decree-holder is none the less opera- 
tive and enures none the less for the 
benefit of the judgment-debtor, because the 
Court has passed no order recording satis- 
faction of the decree. The record contem- 
plated under O. 21, R. 2 (1) is merely an 
order that the certificate of the decree- 
holder be placed on the record. The Court 
is not required to go into the question 
whether there has or there has not been an 
adjustment as stated. The certificate is 
sufficient and all that the Court need do is 
to say that the certificate shall be kept upon 
the record. It is only under sub-R. (2) of 
O. 21, R. 2. when the judgment-debtor 
makes an application that it is necessary for 
the Court to go into the question whether 
his allegations are true or not. 174 I.C. 
254=1937 A.L.J. 1305=A.I.R. 1938 All. 


116. Court merely because a decree has 
been attached will not recognise a payment 
or adjustment of that decree which has not 
been duly certified or recorded under R. 2. 

11 R. 420=145 I.C. 525=1933 R. 239. .SVc 

also 1934 S. 205. Execution of decree is 
barred by sub-R. (3) of R. 2 if satisfaction 
of decree is not certified under sub-R. (1) 
or (2) of R. 2. 1928 O. 195; 49 B. 548 

(F.B.); 32 C.W.N. 434. A suit lies to 
enforce a mortgage executed in considera- 
tion of a sum paid in cash, and a debt due 
under a decree, although satisfaction of the 
decree has not been certified. 12 M. 61. 
As to recovery of amount paid and not 
certified, see 10 C. 354; 21 M. 409; 3 A. 
538; 30 M. 545; 5 M. 397 (F.B.); 8 M. 
277 (F.B.); 23 B. 394 (396); 95 I.C. 410 
_1923 B. 253. Judgment-debtor entitled 
to recover it. 11 I.C. 1. A decree-holder 
can be sued in danuifjes for not certifying 
an adjustment and for repayment of money 
again realised in execution. 15 M. 302; 30 
M. 545; 21 B. 463; 2(> A. 254; 20 M. 369; 

12 C.L.J . 312; 36 M.L.J. 376; 42 M. 338; 

1 939 All. 495= 1939 A . L . J . 403 ; 1 939 Pat . 
156. See 7 R. 310=1929 R. 269. If a 
contracting party has suffered damages 
through breach of contract by the other 


cr» i » ■* • •••’ i i i 1 1 I I II 1 1 3V 

that damage and if he fails to do so when it 
was in his power lie cannot recover in 
respect of the damage which he could have 
avoided; and as under R. 2, it is within the 
power of the judgment-debtor to certify any 
payment made by him, if he fails to do so 
he puts himself out of Court as regards his 
claim for damages. 1933 A.L.J. 670=1933 
A. all. The filing of the execution petition 
gives cause of action and successive 
applications constitute fresh breaches. Rule 
governed by Art. 115, Limitation Act. 48 
I.C. 810_36 M.L.J. 175. Separate suit 
(Iocs not he on uncertified adjustment for 
setting aside sale under the satisfied decree, 
a) I.C. 956=15 N,L.R. 158. Where an 
adjustment is not certified when Court can 
take cognizance of it, .rcr 77 I.C. 337=1924 
U. 208. It is not competent to a Court 
executing decree to enquire into the fact 
ot a payment or adjustment which has not 
been certified as required by R . 2 even if 
fraud be imputed to decree-holder. 32 C. 

Anc N , i x 43 1 Aol 9 ? 9 r A • J 9 ■ S'* of so 97 I.C. 

^ (1) — 1926 M. 945. Maintenance decree 
c larging properties — Execution against one 
property Sale and purchase by decree-hol- 
der— 8ale subsequently set aside— Subse- 
quent ex-ecution against another item in the 
liands of purchaser in execution of money 
decree Plea that decree was satisfied by 
receipt of usufruct by decree-holder bet- 
ween sale and its setting aside not maintain- 
ablc. 1939 P . W.N. 716=1940 Pat. 56. 

W nether suit maintainable to restrain decree- 
holder from execution when payment not 
recorded. 1925 L. 54. A suit to set aside 
sale held under a decree adjusted, but not 
certified docs not lie. 50 I.C. 956=15 N. 
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L. R. 158. See. also 14 C. 376 ; 21 M. 356; 
17 M.L.J. 527. A suit for declaration 
that a decree has been adjusted and is not 
capable of execution is maintainable. Art. 
97, 115 or 120, Limitation Act, is applicable. 
21 I.C. 557=330 P.L.R. 1913; 1925 L. 54. 
Interest ceases to run from the date when 
tender was made. 38 I.C. 295=5 L.W. 
718. Failure of an adjustment on the basis 
of an oral agreement cannot be pleaded as a 
bar to execution of the decree by judgment- 
debtor. He has his remedy by a suit for 
specific performance of it. 44 A. 258=20 
A.L.J. 65. If judgment-debtor admits 
making payments though uncertified it is not 
necessary to prove them. 52 I.C. 362. 
"Uncertified payments cannot be recognised 
for any purpose. 30 A. 204; 11 R. 420= 
1933 R. 239; 56 M. 316=1933 M. 157=64 

M. L.J. 22; 32 I.C. 590=14 A.L.J. 132; 

13 I.C. 21. See also 25 Bom. L.R. 247= 
1923 R. 253 (1). An adjustment of a de- 
cree out of Court by an agreement to accept 
a smaller sum in full satisfaction of the 
decree, cannot, unless certified, be pleaded 
as a bar to execution of decree for balance. 
17 M.L.J. 527. A surety for the judgment 
is bound so long as the judgment-debtor is 
bound. 60 I.C. 885=1923 C. 313 (1). 

Executing Court will not recognise adjust- 
ment of uncertified payment. 55 I.C. 669; 
48 I.C. 765; 50 I.C. 331; 33 I.C. 71. Pay- 
ment out of Court if not certified can be 
ignored only in execution of the decree but 
not otherwise. 58 I.C. 123. Decree-holder 
can execute decree as if no payment has been 
made out of Court, if it is not brought to 
the notice of Court in time. 6 P.L.J. 337 
=63 I.C. 535. An attaching Court cannot 
recognise an uncertified adjustment and can- 
not refuse to proceed with execution. 65 
I.C. 830=1922 M. 66. An uncertified ad- 
justment of a preliminary decree in a mort- 
gage suit cannot be pleaded in bar to execu- 
tion of a final decree. 54 I.C. 137=37 M. 


L.J. 356; 68 I.C. 443=1923 N. 20; 30 L.W. 
551 = 1929 M.W.N. 867. But it may be 
pleaded against an application for the pass- 
ing of final decree itself as this is not a 
proceeding in execution. 14 P. 488=16 
Pat.L.T. 311 = 1935 P. 385. An agree- 
ment to give time for the satisfaction of a 
judgment-debtor is void if uncertified and 
lias no proper consideration. No suit for 
damages for breach. 1918 M.W.N. 292= 
45 I.C. 16. Arrangement pending appeal 
that original decree should be incxccutablc 
in part cannot be pleaded as a bar in exe- 
cution of the appellate decree. 44 M.L.J. 
599=1923 M. 619. Case where Court can 
take cognizance of an alleged adjustment 
though it has not been certified. 77 I.C. 
337=1924 O. 208; 32 C.W.N. 434. .SVr 
also 40 B. 333=33 I.C. 232 (case where 
decree-holder fraudulently denies execu- 
tion). 1925 M. 230 (2)=47 M.L.J. 498; 
53 I.C. 443=135 P.R. 1919; 27 Bom. L.R. 
403=49 B. 548 (F.B.). Court has no dis- 


cretion to refuse execution by transferee on 
the ground of uncertified adjustment. 54 
I C. 922=10 L.W. 179; 119 I.C. 480. SVe 
also 64 M.L.J. 22. And the order declin- 
ing to proceed with the execution is liable 
to be set aside in revision by High Court. 
1935 R. 481. Adjustment of decree out of 
Court and uncertified cannot be recognised. 
40 I.C. 889=5 L.W. 644. Rule prohibits 
proof of uncertified payment. 26 I.C. 944 
=2 L.W. 109; 18 L.W. 453=1924 M. 189. 
Where the decree-holder has exempted the 
judgment-debtor from liability though un- 
certified, his sons cannot execute the decree 
after bis death. 14 I.C. 574=16 C.W.N. 
951. Executing Court has no power to re- 
cognise payment out of Court and uncerti- 
fied. 22 I.C. 963=1 U.B.R. 191. A 
written statement of judgment-debtor alleg- 
ing uncertified adjustment should be entered 
as an application by the Court and disposed 
of. 11 I.C. 780; 113 I.C. 139=1929 A. 
674; 9 P. 521. But .rcc 18 I.C. 944=15 C. 

L. J. 88. After a decree has been satisfied 
and certified, subsequent sale is void and can 
be set aside. 9 T.C. 452. 

Right of Suit. — Where a judgment-debtor 
has made payments hut they arc not certi- 
fied by the opposite party he can file a suit 
for recovery of such amount, whether or 
not be raised the point in the execution pro- 
ceedings. 1935 P. 65. Where, on a fai- 
lure to get all the payments alleged to have 
been made by a judgment-debtor to the 
decree-holder certified, the judgment-debtor 
files a suit against the decree-holder for the 
recovery of such of the payments not certi- 
fied, lie has no cause of action and bis suit 
is premature. It is in substance a suit for 
damages for breach of contract though no 
damages have in fact resulted so far. The 
plaintiff will have a cause of action only if 
the defendant puts the decree into execution 
and realises any amount from the plaintiff 
over and above the payments alleged to have 
been made by him. 1939 A.L.J. 403=A.I. 
R. 1939 All. 495. 

Limitation. — A decree-holder may apply 
to have a payment certified, at anv time. 21 
B. 122. Srr nhn 17 T.C. 617=12 M.L.T. 592; 
1910 Mad. 89.3; 47 A. 873 = 1925 A. 802; 4 
Paf.L.J. 159 = 50 T.C. 364; 54 C. 143; 1 Luck. 
428 = 98 T.C. 353 = 1927 O. 7; 1929 C. 687. 
iSYr also 25 S.L.R. 360; 1931 A. 219. Tn 
computing the period of limitation, the date 
when payment was made and not the date 
when the payment was certified, is to he 
taken into consideration. Therefore, a certi- 
fication under R. 2 (1) can take plnce when 
execution of the decree is barred hut for the 
payment certified. f56 I. A. 30 tP.C.): 29 

M. L.J. 669; 44 M. 902 fF.TU, Foil.) L r >9 
I.C. 38 = 1935 M. 922; 165 I.C. 804=1930 

N. 281. Certification to Court under R. - 
m by ft decree-holder of payments or nd* 
justments is not governed bv Art. 181, Limi- 
tation Act. nor expressly limited, bv nnv 
other article. (IbidJ) But a judgment- 
debtor must apply within 90 days. See -» 
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C. 11=20 C.L.J. 131; 24 M.L.J. 541 = 30 M. 
357; 0 P.L.J. 337 = 03 I.C. 535; 80 I.C. 1051 
= 1925 C. 1012; 20 C.W.N. 529 = 35 C.L.J. 71. 
A certification by the decree-holder under R. 
2, C. P. Code, has no period of limitation 
and can be made at any time and without 
notice to the judgment-debtor. But an appli- 
cation by the latter would fall under Art. 
181, Limitation Act. (3 Luck. 084, foil.) 15 
PL.T. 457=1934 P. 380. See also 1940 Pat. 
594; 1940 Mad. 893. Having regard to the 
provisions of R. 2, and Art. 174, it is not 
open to judgment-debtor to prove adjustment 
or satisfaction, if he did not take steps to 
have the same certified within a period 
of 90 days from the date on which the 
alleged payment or adjustment wus made. 
This rule would apply whether the payment 
pleaded is sought to be proved against 
the decree-holder or his assignee 148 
I.C. 1118 = 1934 A.L.J. 198 = 1934 A. 209. 
But there need not be any formal application 
by judgment-debtor, nor is it necessary that 
judgment-debtor must certify the adjustment 
before execution proceedings begin. 157 I.C 
040 = 37 Bom.L.R. 230 = 1935 B. 303. The in- 
formation given to the executing Court in a 
written statement put in by judgment-debtor 
in answer to an application by decree-holder 
for execution of the decree is a sufficient 
compliance with the requirements of R. 2 (2). 
(Ibid.). See also 1940 Pat. 594. It eannot 
be laid down as a matter of law that the 
decree-holder's certification i» in itself a 
step-in-aid of execution. In order to save 
limitation, the payment must fall within 
S. 20, Limitation Act. 35 C.W.N. 1192 = 
134 I.C. 922 = 1931 C. 719 (F.B.). Decree- 
holder applying to record satisfaction of de- 
cree — Absence at the time of enquiry — Dis- 
missal of application — Subsequent applica- 
tion by judgment-debtor to enter satisfaction 
— Dismissal of it as being time barred — Not 
proper procedure. The Court ought to have 
proceeded with tho original application of the 
decree-holder, treating the application of the 
judgment-debtor only as an application to 
continue the former proceeding. [35 M.L.J 
253, Foil.] 48 LAV. 916 = 1938 M.W.N. 1245 
= (1938) 2 M.L.J. 93o. Decree-holder cannot 
certify after three years. 50 I.C. 242 = 23 C. 
W.N. 320. An uncertified adjustment will 
not save the period of limitation for execu- 
tion. 13 I.C. 424=16 C.W.N. 396; 29 IC 
274=13 A.L.J. 666; 24 I.C. 215=12 A.L.J. 
825; 35 A. 178=18 I.C. 731; 25 A.L.J. 933. 
Failure to certify satisfaction of a decree 
out of Court is fraud upon the Court. 45 
I.C. 222 = 5 O.L.J. 92. In case of uncertified 
payment. Court will not go into the question 
of fraud on the part of the decree-holder 
16 C.W.N. 923 = 16 C.L.J. 174; on the part 
of the judgment-debtor. 63 I.C. 238 = 15 8. 
L.R. 77. Part-payments and the certification 
must take place before the application for 
execution is barred by limitation. 26 C.W. 
N. 534 = 35 C.L.J. 566. Interest paid by 
judgment-debtor operates to save limitation. 
43 C. 207 = 20 C.W.N. 272. Sec also 21 I.C. 


926=19 C # L.J. 12(5. No time or manner is 
prescribed for the decree-holder to certify 
payment. An application within three years 
can be accepted as a certificate. 51 A. 237 
= 112 I.C. 73 (F.B.); 117 I.C. 790 = 1929 M. 
811. An uncertified payment of a portion of 
the decree amount made before the the ex- 
piry of the period saves the decree from bar 
of limitation. 33 M.L.J. 219 = 41 M. 251. 
Court is bound to recognise payments pre- 
viously made and S. 20 of Limitation Act 
comes in to save limitation. 29 M.L.J 669 
= 31 I.C. 318. See also 1935 M. 922=159 I. 
C. 38. Rule does not refer to payments in 
kind which need not therefore bo certified to 
Court. 21 I.C. 177 = 25 M.L.J. 442. Court 
has no power to order repayment or over- pay- 
ment but judgment-debtor has got his remedy 
in law to claim refund. 11 I.C. 200. As to 
limitation, see 1933 A.L.J. 670 = 1933 A. 511. 
A Court other than a Court executing a de- 
cree can recognise an uncertified payment or 
adjustment of decree and direct a refund of 
the amount in a suit brought for the purpose. 
39 I.C. 15. Limitation Act, Art. 17-1 — Appli- 
cation by judgment-debtor stating that a 
portion of the decree amount had lx*en paid 
and tendering the balance — Nature of appli- 
cation — Limitation. 115 I.C. 139 = 1929 A. 
674. Application by decree-holder under 
R. 2 (1) certifying payment is not a step in- 
aid under Art. 181, Limitation Act. 27 A.L.J. 
33 = 56 M.L.J. 233 = 1929 P.C. 19 (P.C.); 1930 
R. 4; 55 A. 393 = 1933 A.L.J. 256 = 1933 A. 
364 (56 I. A. 30; 1930 R. 64; 1931 C. 719; 
1932 O. 141, Foil.) Agreement not to sell 
property in execution — Omission to certify — 
Sale in spite of — Application to set aside 
sail- — Limitation. 40 LAV. 622. Limitation 
— Application by one judgment-debtor to 
certify payment by another — Limitation — 
Execution sale of properties of one judg- 
ment-debtor — Application to set aside on 
ground of satisfaction of decree by uncertifi- 
ed payment by co-judgment-debtor — Main- 
tainability after 90 days — S. 47 — If applica- 
ble. 17 Pat.L.T. 195. When two of the 
four joint decree-holders apply for execution 
and the judgment-debtor induces the third 
deciXHvliolder to come forward and depose 
to a payment said to have been made out of 
Court more than two years before, such 
decreodioldcr does not act on his own initia- 
tive in attempting to certify the payment and 
hence certification cannot be allowed in res- 
pect of the shares of other decree-holder. 

31 N.L.R. 271 = 1935 N. 25. Decree-holder 
purchasing property in Court sale and taking 
possession in pursuance of agreement with 
judgment-debtor — Application by latter to re- 
cord satisfaction — Limitation — Starting 
point. 69 M.L.J. 77. 

FRAUD. — Omission to certify the adjust- 
ment of tho decree does not amount to 
fraud. 5 P.L.J. 70 = 55 I.C. 890. Decree- 
holder’s* failure to report satisfaction is 
fraud upon tho Court, and subsequent, pur- 
chase of tho judgment-debtor’s property in 
execution is vitiated by fraud and is a 
nullity. 45 I.C. 222 = 5 O.L.J. 92. Court 
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Courts Executing Decrees. 

3. Where immovable property forms one estate or tenure situate within 
. , , the local limits of the jurisdiction cf two or more Courts, 

Lands situate in more than - « ~ - - - * 


one jurisdiction. 

4- 


any one of such Courts may attach and sell the entire 
estate or tenure. 

Where a decree has been passed in a suit of which the value as set forth 

in the plaint did not exceed two thousand rupees and 

Calisc.r fcr t0 C ° Urt ° f Sma ' vhich > as regards its subject-matter, is not excepted 

by the law for the time being in force from the cognizance 
of either a Presidency or a Provincial Court of Small Causes, and the Court which 
passed it wishes it to be executed in Calcutta, Madras, ‘(or Bombay], such Court 
may rend 10 the Court of Small Causes in Calcutta, Madrass J [or Bombay] as the 
case may be, the copies and certificates mentioned in rule 6 ; and such Court of 
Small Causes shall thereupon execute the decree as if it had been passed by itself. 

5. Where the Court to which a decree is to be sent for execution is situate 

within the same district as the Court which passed 
such decree, such Court shall send the same directly 
to the lormer Court. But, where the Court to which the decree is to be sent for cxe- 


Modc of transfer. 


LEG. KEF. 

Substituted for “Bombay or Rangoon" by 
A.O., l‘>37. 


NOTES. 

would not allow execution of a decree where 
decree-holder is fraudulently denying satis- 
faction of decree niado out of Court. 40 
13. 338 = .'13 I.C. 232. Sons of a decree 
holder cannot execute a decree after father’s 
death if lie had during his lifetime exempt- 
ed judgment-debtor from all liability, 
though ho has not, certified the adjustment to 
Court. 14 I.C. 374= 10 C.W.N. 951. In case 
of fraud judgment-debtor must inform the 
Court, and protect himself, but he can’t 
evade Art. 174, Limitation Act. He has his 
remedy by a proper suit. 13 I.C. 424= 10 C. 
W.N. 390. Adjustment made by fraudulent 
arrangement between decree-holder and 
judgment-debtor should bo certified. 13 I.C. 
320 = 15 C.L.J. 451. In case of fraud, the 
defrauded party will have his right of action 
40 B. 220=1922 B. 380. O. 9, K. 9 (Resto- 
ration) does not apply to an application 
under this rule. 03 I.C. 855. An applica- 
tion to set aside an er parte order certifying 
adjustment of a decree under R. 2 is main- 
tainable. 30 Punj.L.R. 512=115 I.C. 407. 

Burden of Proof. — In an application 
under R. 2 (2), the burden is on judgment- 
debtor to prove the adjustment set up. When 
he asks the Court, in the face of a denial by 
the decree-holder, to hold that the latter ha’s 
agreed to substitute for his decree an oral 
agreement for delivery of some property 
when admittedly no property 1 ms ns yet been 
delivered, the burden is heavily on tin* 
judgment-debtor to prove the agreement and 
the factum of adjustment of the decree. 
Nor is the burden discharged by evidence of 
talk of compromise or by proof of the terms 
which ho was putting forwnrd to secure 
such a compromise. 1935 A.M.L.J. 97. See 
also 19 N.L.J. 175. 

Appeal. — A n order refusing a certificate of 
payment is appealable. 140 I.C. 1018 = 1933 


P. 934. An appeal lies against an order dis- 
missing an application under this rule, 1 -i 
M. 99; 18 M. 29; 19 A. 129; 3 P.L.T. 487=1 
P. 944. 

Review. — Negligence on the part of a party 
or his agent is not any sufficient reason 
analogous to those mentioned in O. 47, R. 1 
(1). Where therefore through negligence, 
the agent or pleader of a party has certified 
full satisfaction of decree, the executing 
Court has no power to review the order 
striking off execution as fully satisfied. 159 
I.C. 44 = 1934 N. 143. 

O. 21. R. 2 (Patna Amendment) — Appli- 
caiuuty — Pending execution. — O. 21, R- - 


refers to the sage when there is no execu- 
tion case pending and when the judgment- 
debtor comes to notify to the Court an ad- 
justment outside the Court. The rule there- 
fore does not apply when an execution case 
is pending. 174 I.C. 1007 = A.I.R. 1938 Pat. 
204. 

O. 21. R. 3.— This rule is new, and follows 
the ruling in 12 C. 307. See also 12 C.L.u. 
404 and 23 W.R. 154. Court having no juris- 
lietion over immovable property cannot 
validly sell it in execution of a a decree, 
except under this rule. If Court sells pro 
pertv entirely outside its jurisdiction, the 
inlc is a nullity. 27 C.W.N. 542=1923 C. 
519. (17 C. 999 (F.B.), Foil.] 1933 S. 231. 

O. 21, R 4— Rule 4 applies to decrees of 
foreign Courts. 40 I.C. G70=33 M.L.J. o3 . 
Once decreo has been transferred af 
lolice to judgment-debtor, the transferee 
Uourt must take tho transfer to bo valid an«l 
?xecute the decree; it 1 ms no jurisdiction .o 
letormine the correctness or propriety ot 
he order transferring the decree to it. • > 
f.C. 925 = 40 C.W.N. 207. Decree m su 't - 
duded from cognisance of Small Cause Court 
—Order transferring decree for execution n 
Small Cause Court-Validity of ordcr-No 
jurisdiction for Small Cause Court to quis 

‘a 2 L^ ) 6 .— When a decree passed bv ft 
VIunsifT in one District is sent direct 
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cution is situate in a different district, the Court which passed it shall send it to the 
District Court of the district in which the decree is to be executed. 


LOC. AMS. — [Allahabad and Oudil] Rule 


5 


For the word “ District ” where 


it 


occurs alter the words “ same ” and “ different ” rtad “ Province.” 


[Bombay.] Rule 5. The following shall be subrtituted. 

“Where the Court to which a decree is to be sent for execution is situate within the same province 
as the Court which passed the decree, the latter Court shall send the same directly to the former 
Court. But where the Court to which the decree is to be sent for execution is situate in a different 
province, the Court which passed it shall send such decree to the District Court of the district in 
which it is to be executed.” 


[Lahore.] Rule 5 : — 

Where the Court to which a decree is to be sent for execution is situate within the same district 
as the Court which passed such decree, such Court shall send the same directly to the former Court. 
But, where the Court to which the decree is to be sent for execution is situate in a different district, 
the Court which passed it shall send it to the District Court or the Court of any Jutlge having jurisdiction 
in the place where the decree is to be executed to whom fwwer to receive plaints has been delegated by the District 
Judge of the district in which the decree is to be executed. 

( High Court notification No. dated the 2 yd March , 1938 ). 

[Rangoon. J Rule 5 . The following Proviso shall be added 

“ Provided that where the Court to which the decree is sent for execution is presided over 
by the same Judge as the Court which passed the decree such transfer may be effected by recording 
a formal order ol transfer in the diary of the execution proceedings." 

Procedure where Court de- q-.. . . ,• . r 

sires that its own decree shall ,* : he Coui 1 send,I ‘g a decree lor execution 

be executed by another Court. s " a H send 


NOTES. 

execution to the Court of a Munsiff in 
another District, the Court to which the 
decree is sent hits no jurisdiction to execute 
it without an express order of the District 
.Judge under B. 88 . 22 C. 704. Hut see 13 M. 
343; 184 l.C. 917 (L.) which held that it was 
only tin irregularity in procedure which 
could be waived and did not affect the juris- 
diction of the transferee Court. A Munsiff 
transferred a decree for execution to the Sub- 
ordinate .fudge in the same district, though 
there was no express prayer for the transfer 
by the decree-holders. There was some irre- 
gularity in the manner of transfer but the 
decree-holders acquiesced in it. Held, that 
the Munsiff could transfer the decree as both 
the Courts were situate in the same district, 
and the irregularity in the manner of trans- 
fer did not prevent the Subordinate Judge 
from having seisin over the execution. 04 
C.L.J. 47 = 193(5 C. 571. The provisions of 
O. 21 , R. 5, are mandatory, and a decree 
cannot but be pent to the District Court. 
Consequently if it is sent to any other Couit 
that Court has no jurisdiction at all from 
the very si art. 42 P.L.R. 404 = A.T.R. 1940 
Lali. 394. Transfer of decree to another 
District — Certificate of non-satisfaction sent 
to Senior Subordinate Judge instead of to 
District Judge — II( Id, that it was only an 
irregularity, and that the proceedings in 
execution taken before the Subordinate Court 
ace not illegal and ultra vires, especially 
when no objection is taken at the earliest 
opportunity by the judgment-debtor. 104 1. 
C. (593 = 38 P.L.R. 505=1930 P. 705. The 
Court ought to send it back to the Judge 
that sent it for adopting the correct proce- 
dure and not dismiss the execution applica- 
tion. 28 I.C. 082. It is onen to the parties 
to question at any stage the jurisdiction of 


the Court to execute it. 49 l.C. 374 = 4 p. 
L.J. 49 . Hut see 104 l.C. 917 (L.) where 
it was hold that the party who allows the 
Court to exercise jurisdiction in a wrong 
way cannot afterwards turn round and 
challenge the legality of the proceedings 
due to his own invitation and negligence. 

O. 21, Rr. 5 and 8 . — Rr. 5 and 8 of O. 21, 
are distinct and independent. R. 8 applies 
only to those cases in which a decree is sent 
lor execution to the District Court in the 
same or another District, in which cases the 
District Court is not obliged to execute the 
decree itself. \\ hen the decree is not sert 
to the District Court for execution, but for 
transmission to a Subordinate Court for exe- 
cution, the District Court cannot execute 
decree. In such cases, the order of transfer 
Hikes effect from the date on which the order 
for transfer is made. 1940 Mad. 214 = 30 
LAV. 704. 

O. 21, R. 0. An order of transfer of a 
decree takes effect from the the date on which 
the order is made and the Court to which 
the decree is so transferred can from that 
date entertain an application for execution 
even though a copy of decree has not been 
received by it. (35 M. 588, Appr. ; 55 M.L.J. 
120, Overr.) 50 M. 092=144 l.C. 933 (2) = 
Go M.L.J. 137. See also 50 LAV. 704. The 
words “copy of any order for the execution 
of the decree” in Cl. (c) mean a copy of any 
subsisting order. 13 B. 371. Judgment of 
a Native State is a foreign judgment. British 
Indian Court has power to see whether a 
foreign Court had jurisdiction. It. 7 applies 
only to British Court. 40 B. 551=30 l.C. 
303. No formal order necessary as to trans- 
fer when the transferring Court, and the 
Court to which a decree is transferred are 
presided over by same Judge. 105 l.C. 054 
= 5 R. 013. Notice to execute can be issued 
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(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the decree has not been 
obtained by execution within the jurisdiction of the Court by which it was passed 
or, where the decrc has been executed in part, the extent to which satisfaction has 
bet n obtained and what part oi the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the dcciee, or, if no such order 
lias been made, a certificate to that effect. 


f n LOC : A ?' IS T f Allahabad. N.-W.F.P. and Oudh.] Rule 6 to be re-numbered 6 (i) and 
the following sub-rule (2) to be added : — ' ' .. 

(2) Such copies and certificates may, at the request of the decree-holder, be handed over 

to him or to such person as he appoints, in a scaled cover to be taken to the Court to which they 
arc to be sent. 

[Rangoon.] Rule 6. The following proviso shall be added : — 

.0 scnd P Z id aWrdocuXn.s ramr " “ U '’ dCr "‘ C Pr °' is ° *° r ' =’ “ shal1 "°< b ‘ 

[Patna.] O. 21, r. 6. In r. 6 insert the following words after the word “ decree” in cl. ( a ) : 

“ a . nd a l co Py of ‘ hf * *“it register relating to the suit in which the decree was passed and a 
memorandum showing the costs allowed to the decree-holder subsequent to the passing o^c decree ” 

{See Notification dated 29th January, 1936, Pt. HI, Uihar and 0rissa Gazette.) 

7. The Court to which a decree is so sent shall cause such copies and ccrtifi- 
n * c to filed, without any further proof of the decree 

decree, etc. to file same without °. r or , tor execution, or of the copies thereof, unless 
proof. Court, loi any special reasons to be recorded 

under the hand o! the Judge, requires such proof. 


NOTES. 

only by Court to which the decree is trans- 
ferred. 63 I.C. 1 16 = 26 C.W.N. 292. Where 
decree has been transferred to another Omt 
for execution, decree-holder need not make a 
second application to the latter Court to exe- 
cute it. Where notice is issued under O. 21. 

R. 22, the application must have been in form 
and substance one for execution and not only 
for transfer. 2 P. 909 = 74 I.C. 753. Wln-re 
the Court transmitting a decree for execu- 
tion to another Court has fully complied with 
all the requirements of O. 21, R. 6, and the 
copy of the decree sent to the executing 
Court contains all the correct particulars as 
to the number of suit and the names of the 
judgment-debtors, the mere fact that there is 
a mistake in the certificate of non-satisfac- 
tion of the decree as to the number of ;he 
suit and the names of the judgntent-debtors 
would not affect the jurisdiction of the exe- 
cution Court to proceed with the execution. 
The mistake is a mere irregularity. Even an 
omission to send the certificate of non-satis- 
fnction would only bo an irregularity and 
would not affect the jurisdiction of the trans- 
feree Court to entertain an applien'ion for 
execution of decree. 1938 P.W.N. 73 = A.I.R 
1933 Pat. 513. Certificate wrong — Court to 
which tho decree is transferred need not get 
the certificate amended, hut can execute 
decree. 93 I.C. 257=1927 P. 807. On this 
section. gc e also 31 C.W.N. 1052. Omission 
to send certificate through no default of do* 
crcc-holdor is only an irregularity. 35 C.W. 
N. 308 = 134 I.C. 944 = 1931 C. 649. Order 
for — Simultaneous execution — Notice to judg- 
ment tdebtor— Necessity. 39 C.W.N. 165 = 
1935 C. 268; 41 Bom.L.R. 481. Simultane- 
ous execution — Order of transfer of decree 


while execution pending— Power to make 35 
C.W.N. 308. Application to take dccreo 
papers from Court— Practice of Sind Judicial 
Commissioner’s Court. 27 S.L.R. 312 = 1933 

S. 343. 


O. 21, R. 6 (2) (Allahabad). — It is open to 
a decree-holder, who obtains personally the 
certificate and copy of the decree in accord- 
ance with R. 6 (2), either to take them to the 
Court to which they are sent, or to return 
tho copy and the certificate to tho Court 
which issued them. If he takes the latter 
action then tho Court which passed the de- 
cree becomes again seized of the matter, and 
is either able to grant execution itself, or to 
grant a new certificate for transfer 163 I. 
C. 231 = 1936 A.L.J. 254=1936 A. 369. 

O. 21, R. 7. — Executing Court cannot 
question tho jurisdiction of the Court pass- 
ing tho decree. 38 B. 194; 9 P. 829=1931 P. 
27; 61 M.L.J. 520; 9 R 480 (F.B.); 11 P. 
94; 138 I.C. 376 = 1932 L. 601; 13 P. 17 = 
131 I.C. 368 (2) = 1934 P. 203; 38 Bom.L.R. 
1023. But see 54 C.L.J 593=137 I.C. 375 = 
1932 C. 380; 46 I.C. 419 = 22 P.R. 1919; 9 
Luck. 435=147 I.C. 1209 = 11 OAV.N. 169 = 
1934 O. 75 (F.B.); 152 I.C. 135 (2) =25 P. 

L. R. 482 = 1934 L. 652. Sec also 10 Bur.L. 

T. 159 = 36 I.C. 10; 1931 P. 27. But M* 
1931 A.L.J. 653=1931 A. 689. But if dccreo 
is n nullity, executing Court can refuse to 
execute it. 1930 R. 337 (2) = 8 R. 409. Rale 
<loes not apply to a foreign decree transmit- 
ted to a British Court. 1913 MAV.N. 605 — 
20 I.C. 704. (See on appeal 26 I.C. 287- 2 « 

M. L.J. 535.) Judgment-debtor allowing 
minor to prosecute appeal — Newly appointed 
executor not impleaded — Objection to decree 
raised in execution — Sustainability Waiver. 
31 Bom.L.R. 1254. 
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8 . Where such copies are so filed, the decree or order may, if the Court to 

Execution of decree or which it is sent is the District Court, be executed by 
order by Court to which it is such Court or be transferred lot execution to any 
sent. subordinate Court of competent jurisdiction. 

9 . Where the Court to which the decree is sent for execution is a High Court, 

t the decree shall be executed by sucli Court in the 
Execution by High Court o same manner as if it had been passed by such Court 

CourT lrans erre y ot lcr i n the exercise of its ordinary original civil jurisdic- 
tion. 

Application for Execution. 

10 . Where the holder of a decree desires to execute it, lie shall apply to the 

. f .. Court which passed the decree or to the officer (if any) 

11 appointed in this behall, or it the decree has been sent 

under the provisions hereinbefore contained to another Court then to such Court or 
to the proper officer thereof. 


NOTES. 

O. 21. R. 8. — The mode of sending the 
decree for oxocution under O. 21, It. 5 is n 
necessary part of the conferring of jurisdic- 
tion and without the mode being carried out 
ns prescribed in the statute no jurisdiction is 
conferred. 1933 L. 839. Order forwarding 
a decree for execution need not be signed by 
the District Judge himself. 23 0. 481. .Sec 
22 C. 704. Court huving no jurisdiction over 
a decree transmitted to it cannot execute the 
same. The rule in execution is, a Court can 
only act through its officers witjiin its terri- 
torial jurisdiction. 33 M.L.J. 750=43 I.C. 
79. But see 152 I.C. 891 = 1934 M. 573 =40 
L.W. 284, where the words “competent 
jurisdiction” have been held to mean “com- 
petent to sell in execution” and not refer- 
rnblc to territorial jurisdiction. The law of 
limitation prevailing at the time of applica- 
tion must be applied. 1 M. 52. When there 
are different laws of limitation in force in 
two Courts, the law applicable is the law of 
the Court to which tho decree is sent for 
execution. Beng.L.R. Sup., Vol. 970. But 
see 17 C. at 497. When decree of a Court of 
a foreign state is being exocuted in British 
India the law of limitation applicable is the 
law which would have been applicable in 
case tho decreo had been passed in British 
India. 14 C. 570. 

O. 21, R. 9. — The ‘manner” of execution 
refers to tho procedure under which the 
execution is to be had, and lias no reference 
to limitation. 24 C. 473 (491). When the 
Original Side of the High Court executes 
its own decreo it is at the same time the 
Court which passed the decree and the 
Court which executes it. But in no way can 
tho Original Side of High Court be said to 
bo a Court which passed tho decreo which 
actually was passed by the Court of Small 
Causes. In the case of a decree passed by 
the Small Cause Court and transferred to 
High Court for execution High Court 
cannot exercise its powers under R. 233 of 
tho Original Side Rules and direct the pay- 
ment of decretal amount by instalments. 
149 I.C. 753 = 1934 R. 197. 

O. 21, R. 10. — An application for transfer 

C. C.M. -120 


of a decreo for execution by another Court 
is not a substantive application for execution. 
The transmission order in such case is a 
ministerial and not a judicial order. Such 
an order can be passed ex jnirtc and the 
Court passing it has no jurisdiction to decide 
whether a subsequent application in the 
transferee Court will bo within limitation or 
not. Therefore, an order passed by the 
transferring Court cannot be regarded as a 
hual adjudication on the question of limita- 
tion and an application for execution filed in 
the transferee Court more than 12 years 
after the passing of the decree is beyond 
time and cannot be considered a continuation 
of the prior applications before the transfer- 
ring Court. 158 I.C. 127 = 1935 L. 508. There 
is nothing in the Code to prevent separate 
and successive applications for execution in 
respect of each item decreed. 18 C. 515. 
Where judgment-creditor has obtained a 
decree for principal and interest to date of 
payment and costs and has applied for exe- 
cution and has executed it in respect of tho 
principal and costs subsequently puts in a 
fresh application for interest only — u prayer 
omitted in the prior application— ’the applica- 
tion is not sustainable. 57 B. 458 = 35 Bom. 
L.R. 520 — 1933 B. 364. Where persons en- 
titled to separate amounts under a decree 
join in one application for execution, and if 
one of them withdraws, the application can 
continue in the name of the remain ; ng appli- 
cants. 1935 A. 402 = 157 I.C. 429. Where in 
a partition suit which w’as dismissed, three 
defendants were allowed separate costs and 
one decree was actually drawn up, one appli- 
cation by all of them for execution of the 
decree stating that they are entitled to the 
separate amounts of costs set forth is main- 
tainable as the law does not require that 
separate applications should bo made. (Ibid.) 
Rule governs only applications made to con- 
tinue the suit but not made after the termi- 
nation of the suit. 48 I.C. 840=41 M. 
510. Tho person appearing on tho face of 
decree as the decree-holder is entitled to 
execute it unless it bo shown by some other 
person under R. 15, that ho has taken tho 
decree-holder’s place. 18 C. 539. See also 2 
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' (Imperial Aq^s). [0. 21, R. 11 

LOG. AMS. [Lahore.] Add the following proviso to r. io : 

“ Provided that if the judgment-debtor has left the jurisdiction of the Court _ . 

the decree, or of the Court to which the decree has been sent the holder of the Aorr* C 

the Court within whose jurisdiction the judgment-debtor is, or to the officer appointed in thw behalf 
v H K Z l a u C . XCCUt '° n ° r thc P roducti <>" of thc d «™ an d of an affidavit of non-sa!Lfactfon 

by thc holder of thc decree pending thc receipt of an order of transfer under S. 39 .” 

[Rangoon.] Add thc following, namely : — 

.1 I 11 At ! hc , timC ol pres ®J?5* ng th , C a PP ,ira, . ion for execution or at the time of admission thereof 
the holder ol a decree may, if he wishes, deposit in the Court the fees requisite for all necessary oro- 
cccdings in thc execution. y 

Rule IO-A — If no application is made by thc decree-holder within six months of thc date 
ol the receipt of the papers, the Court shall return them to the Court which passed the decree with a 
certificate stating the circumstances as prescribed by S. 41 .*’ 

11. (1) Where a decree is for the payment of money the Court may, on thc 

Oral application. oral application ol the decree-holder at the time of the 

passing ol thc decree, order immediate execution 
thereof by the arrest of the judgment-debtor, prior to the preparation of a warrant 
ll he is within the precincts of the Court. 


NOTES. 

M. 216. “Holder ot a decree’ — Meaning of 
1937 Pat. 007 ; 21 Pat.L.T. 140. A person 
claiming under the decree-holder can also 
apply. See S. 140. Every decree-holder must 
apply for execution, and no exception 13 made 
in cases arising under O. 38, R. 11. 12 B. 

400. Until the Court has received a decree 
it has no jurisdiction to entertain an appli- 
cation for execution. 27 L. W. 423. In 
case where decree is transferred, appli- 
cation for execution must ho made to trans- 
feree Court and not to parent Court. 1031 

L. 14=130 I.C. 521; 152 I.C. 128 = 1934 L. 
728. See also 1040 Sind 111 (Power of trans- 
ferring Court, to execute decree before return 
of satisfaction certificate). Execution peti- 
tion against a dead judgment-debtor is not 
in accordance with law and docs not save limi- 
tation. 148 I.C. 131 = 1034 A. 403. An 
application for execution presented to a clerk 
duly authorised to receive it, is valid though 
it i 8 presented beyond the office hours, pro- 
vided the clerk has accepted it. I.L.R. (1038) 
Nag. 451. Where a decree of a British 
Indian Court is transferred for purposes of 
execution to a Court in Burma before the 
1st of April, 1037, the date on which Burma 
became separated, but the application for 
execution as required by O. 20 , Itr. 10 and II 
w:is in fact made after that date, it cannot 
be executed by Courts in Burma as after the 
1st of April, 1037, the British Indian Court 
has become a foreign Court and its decree 
cannot bo executed when there is no reciprocal 
arrangement between India and Burma for 
purposes of execution. 1038 Rang.L.R. 355 
— A.I.R. 1038 Rang. 385. 

O. 21, R. 11. — As to applicability of this 
rule to application for restitution, sec 1037 

M. 173. Decree for payment of money — Pro- 
ceedings between husband and wife under 
Guardians and Wards Art for custody of 
minor children — Consent order for payment 
of maintenance and school expenses of child- 
ren to wife or school authorities not execut- 
able ns money decree. 1939 Bom. 367= 
41 Bom.L.R. 025. S. 51 of the Code should 
bo road along with this rule and O. 40, R 1. 
35 CAV.N. 1060. See also 1937 A.M.L.J. 113 


(Application of the rule to a petition under 

B. 39 lor transfer of decree for execution to 
another Court). Burden of proving applica- 
tion is not time-burred and in accordance 
with law is on applicant. 134 I.C. 1182=1931 
S. l(ii». Mistaken entry as to date of decree in 
the application is an immaterial irregularity. 
{Ibul.) Where relief asked for is for sale of 
property outside jurisdiction of Court, the 
application is not in accordance with law. 
(Ibid.) Applicatn •ns for execution of a 
decree are proceedings in the suit. 20 B. 198. 
Where an erroneous order of Court has pre- 
vented decree-holder from proceeding with 
execution of his decree, Court may treat a 
subsequent application to amend the previous 
one, as a fresh application itself. 53 I.C. 111- 
A defective application for the execution of 
a decree, unless it is cured, is liable to be 
dismissed. II I.C. 090 (1). See also 1937 
Bind 108. Refusal to correct mistakes point- 
ed out by Court, ond consequent dismissal of 
execution petition — Effect on limitation. 131 
I.C. 33=1931 A. 722. Application under S. 
73 for rateable distribution is not one * n 
execution, but Court can allow amendment of 
same. 9 O.W.N. 1079. Execution applica- 
tion without giving necessary particulars is 
mere scrap of papci. 7 P.L.T. 350=1920 1*. 
533. Rule makes no mention of a temporary 
alienation of land. 58 I.C. 603. Rule does 
not apply to applications for an order abso- 
lute under S. 89 of the Act (O. 34, r. 5). 21 

C. 818. A mortgage decree cannot be exe- 
cuted against sotnn of the owners of the 
equity of redemption. 47 I.C. 907. A mort- 
gagee-decree- hob lor having obtained delivery 
of possession found out subsequently that 
the execution proceedings became infructuous 
owing to thc property having been trans- 
ferred pendente Hie by the mortgagor, and 
applied for execution afresh against the 
transferee. Held, that the appbcation was 
one under R. 11 and not under R. 97, o5 A. 
235=1933 A.L.J. 113=1933 A 20 \ Set 
also 153 I.C. 422=1935 A.W.R. 534-19.3.) A. 
179. Rule does not bar the maintenance of 

concurrent exfeution. Court mn y n 
amendment and It. 17 does not bar it. 4 1 . 
328 = 71 I.C. 741. An order by Court at tin 
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( 2 ) Save as otherwise provided by sub-rule (i), every application lor the 

execution of a decree shall be in wiiting, signed and 
Written application. verified by the applicant or by some other person proved 

to the satisfaction of the Court to be acquainted with the facts ol the case, and shall 
contain in a tabular form the following particular, namely : — 

(a) the number of the suit ; 


NOTES. 

time of the decree that the attachment effect- 
ed before the judgment shall continue is not 
an order in execution. Nor can an applica- 
tion made by the plaintiff under O. 3D, K. 6, 
for sale of the goods attached before judg- 
ment be regarded us an application for 
execution of a decreo as contemplated by O. 
21, K. 11 or by rule 10 of Ch. 27 of the High 
Court (O.S.) Rules. 40 C.W.N. 1317. All 
decree-holders desirous of enforcing their 
decrees must apply for execution. There is 
no exception in cases arising under O. 38, R. 
1L 12 B. 400. But where the property is 
described in the plaint and in the mortgage 
decreo and a plan of the property is also on 
the record, it is doubtful whether an applica- 
tion in the form prescribed under R. 11 is 
in every case necessary. Where a final decree 
has been possed and the deerec-holder applies 
to the Court to sell the property, it is the 
duty of the Court to sell the property on 
such application after obtaining the neces- 
sary particulars from decree-holder. 149 1. 
C. 1006 (1) = 1934 L. 58. Non-compliance 
with immaterial provisions will not vitiate 
an execution application. 65 I.C. 14 = 1922 
8. 29; 96 I.C. 554 = 1926 C. 1146. Mere 
omission from execution application of par- 
ticulars required by R. 11, would not always 
make it otherwise than in accordance with 
law, if tho omissions are not such as to make 
it impossible for Court to issue execution 
on it. If application, though defective in 
some particulars is one on which execution 
could be lawfully ordered, then the applica- 
tion must bo held to be one in accordance 
with law. What has to be looked at is 
whether the executing Court would or would 
not issue execution on the application as 
jjTcferrcd to it. An application in substantial 
compliance with law is effectual to stay the 
progress of limitation under Art. 182 (5), 
Limitation Act, whether the Court admits, or 
rejects, or returns the application or allows 
it to bo amended. 36 Bom.L.R. 643 = 1934 B. 
307. It is only under O. 7, R. 6, that the 
ground of exemption from tlio law of limi- 
tation should be expressly urged but no 
corresponding provision is made in the case 
of applications for execution. Consequently 
an omission to mention the ground of ex- 
tension of tho period of limitation in an 
application for execution cannot be treated as 
fatal. 42 P.L.R. 10 = A.I.R. 1940 Lah. 178. 
Failure to file affidavit and encuinbrnnoo 
certificate along with execution petition in 
respect of final mortgage decree for sale docs 
not render application not in accordance 
with law. 1932 A.L.J. 578=1932 A. 484 = 
139 I.C. 201. Nor does failure to specify mode 
of execution. 1932 L. 534 = 138 I.C. 249, Nor 


omission to state names of persons interested 
in decree. 33 P.L.R. 549 = 139 I.C. 151. Nor 
omission to mention uncertified payment out 
of Court. 151 I.C. 1015 = 38 C.W.N. *163=1934 
C. 465. Application headed ;is one under R. 
11 but not in proper form — Court acting 
thereon and granting relief — Application is 
one in execution and order is legal. 1925 M. 
129 (2;. A person appearing on the face of 
the decree as the decree-holder is entitled to 
apply for execution, unless it be shown by 
some other person that he has taken tho 
decree-holder's place. 18 C. 639. An applica- 
tion -for execution made by A ns* guardian of 
B, who was a major at tho time of execution, 
cannot be considered us an application of B 
under this rule. 28 M. 396. But see 1930 L. 
603. O. 21, R. 11 (2) only describes the form 
of an execution application and merely sets 
out the forms in which the application is to 
be drafted. Any person acquainted with 
tho facts can sign or verify the written 
application, but only the holder of the decree 
can apply to the Court for execution. An 
execution application which is not signed by 
the decree-holder and presented by a vakil 
without proper authority is not a proper 
application at all. It cannot be regarded as 
effective as having been presented by a per- 
son acquainted with the facts. 1937 M.W.N. 
355 = A.I.R. 1937 Mad. 760. Where an appli- 
ed ion for execution was presented by the 
son of a decree-holder on liis behalf and the 
Court returned the application for amend- 
ment as not being made by the proper per- 
son under R. 1 1 (2), no mention being made 
in the application that the son wag acquaint- 
ed with the facts of the case; Held, that the 
application was rightly returned by the 
Court under R. 11 (2), and such application 
could not be said to be pending in Court 
when it was not filed afterwards by making 
proper amendment. 1937 Sind 108 = 170 I.C. 
493. The Code in its provisions relating to 
execution does not seem to provide for the 
execution of a conditional decroc which is 
to become absolute upon the failure of de- 
fendant to do a certain thing. 10 C.W.N. 
306. Application for execution — Decree 
affirmed on appeal — Appellate decree not ex- 
pressly mentioned in application — Effect. 9 
P. 829. 

Verified. — Whore an execution application 
was nol verified, nor contained the particu- 
lars required by R. 11 of O. 21 it should not 
bo entertained. 1937 A.M.L.J. 89. An appli- 
cation to amend an existing or pending exe- 
cution application should l>e in tho form pre- 
scribed by R. 11. 1937 A.M.L.J. 89. An appli- 
cation to take effect under O. 21 should bo 
presented in accordance with the provisions 

M % 
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(b) the names of the parties ; 

( c ) the date of the decree ; 

(d) whether any appeal has been preferred from the decree • 

grantci'!h^br^thIr \;;;h r ;K^cuU^ ) o d f U a UP ° n th ' dccree > - <> d >« relief 
before or after the date of the decree sought to be^ccmcd^**’ " hethcr passed 


NOTES. 

as laid down therein, and unless the Court 
rejects the application or calls upon the 
decree-holder to amend it under sub-R. (1) of 
K. 17, there is no proper application before 
the Court. 40 P.L.R. 857 = A.I.R. 1038 Lali. 
ol;>. An application verified by the gene- 
ral attorney for the detfree-holdor, is pro- 
perly verified even if the principal is resid- 
ing within the jurisdiction of the Court. 2G 
A. 154. Requirement ns to verification — 
Pleader conducting trial, application tiled bv 
—Presumption— Saving of limitation. 3! 
Bom.L.R. 355 = 117 I.C. 520 = 1029 B 190- 151 

I.C. 880=1934 N. 224. Where flier,, are a 
number of decree-holders some not acquaint 
ed with the facts of the case, all that the 
law requires is that the application should 
be verified by some person acquainted with 
the case. 2 P. 809 = 4 Pat.L.T. 513. Decree- 
holder’s disappearance — Nothing known as 
to his death — Pleader can apply. 7 Pat L T 
220=1925 P. 092. 

O. 21, R. 11 Cl. (b). — When a decree is 
binding upon ft minor, execution might be 
sought against him through his guardian. 
U'» C. 40; 18 W.R. 50. All that. O. 21. R. 11 
(2) (/>) roq uircs is that the name* of the 
parties should be specified in the application. It 
says nothing about the addresses. An appli- 
cation not specifying addresses of judgment- 
debtors cannot, therefore, be said to be not 
in accordance with law. AIR. 1941 Nag. 152 

Clause (Vi). — Where the judgment-debtor 
objected to execution of decree fin the 
ground that decree-holders were trying to 
execute the decree of the first Court, which 
had been superseded by the appellate decree, 
which alone could be executed, held . that 
what the decree-holders were trying to exe- 
cute was tlie mandatory part of the decree 
of the first. Court as affirmed by the Court 
of appeal, and it would be the merest techni- 
cality to say under these circumstances that 
the decree-holders were asking for the execu- 
tion of the decree of the first Court as some- 
thing distinct from the decree of the appel- 
late Court. 9 P. 829=129 I.C. 138=1931 P. 
27. (Case-law reviewed.) 

Clause (*).— All that O. 21, R. 11, sub- 
Cl. ( c ) requires is that the payments made 
should be specified in the application. It 
says nothing nbout the dates of these pay- 
ments. Therefore application not specifying 
such dates is in accordance with law. A.T.R. 
1941 Nag. 152. Decree-holder was bound to 


state l U9 application any adjustment be- 
tween the parties after dcc>ee, whether such 
adjustment hud or had not been certified to 
he Couct 10 B 288. Sale in execution is 
nn. did where decree-holder ignored part- 
payment of decree amount and applied for 
uu> entire decree amount. 11 p. 79(5, \ 

cert.fi, -at ion of payment made by 'decree- 
holder after the decree is barred is not a 
step in-aid of execution and cannot revive 
limitation. 1933 S. 305 = 147 I.C. 30. 

Clause (/).- O. 21, R. 11 (r) (//requires 
app leant for execution to state whether 
aii} and what previous applications have been 
made for the execution of the decree and 
their results. Tin* word “result” does not 
mean completed results and does not imply 
that no further application for execution can 
bo entertained so long as one is pending. The 
rule is complied with if in a further applicn- 
t'on tor execution the result of a previous 
application is stated whatever the result may 
be, as lor instance that if has been complete- 
ly infract nous. The mere fact that execu- 
tion has already been levied under the decree 
does not operate as a stav of execution on 
tlm decree in law. 1941 Bom. 37=42 Bom. 
D.R. 948. An application which docs not con- 
tain the particulars mentioned in tills clause 
is only formally defective, and substantially 
complies with the requirements of tiro rule. 

10 M. 142; 05 I.C. 120. Executing Court 
must either allow a defective application to 
bo amended or reject it. 2 L.L.J. 104 = 55 
I.C. 10. A bona fide mistake can be amend- 
ed. 26 M.L.J. 83 = 21 I.C. 782. A defective 
application is in accordance with law. 40 M. 
949 = 32 M.L.J. 021. Sec also 90 I.C. 554 = 
1920 C. 1140. Where a person relies upon a 
particular ground ns reviving limitation for 
an execution application, it is incumbent 
upon him to specify that ground in the appli- 
cation. If he fails to do so, it is not open 
to him to take advantage of it subsequently. 
1933 S. 305=147 I.C. 30. 

CiiAUSE (ft ). — Particulars of interest due 
nre not required by O. 21, R. 11 ( 0 ) or nI U* 
other provision of the Code; that is to say, 
as it is not required that applications for 
execution shall contain these particulars they 
enn bo furnished by the decree-holder at an> 
time after issue of notice to tho judgment- 
debtor, when cvidenco is taken or before 
orders aro passed for tho purpose of ascer- 
taining tho nmount due. 184 I.C. 769 — A. I. 
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( ft ) the amount of the costs (if any) awarded ; 

(0 the name of the person against whom execution of the decree is sought ; 

and 

(j) the mode in which the assistance of the Court is required, whether — 

(i) by the delivery of any property specifically decreed ; 

(ii) by the attachment and sale, or by the sale without attachment, of any 
property ; 

(iii) by the arrest and detention in prison of any person ; 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the rcliel granted may rcquiic. 

(3) The Court to which an application is made under sub-rule (2) may 
require the applicant to produce a certified copy of the decree. 

LOC. AMS. — [Allahabad]. Rule 1 1 . Substitute for clause ( /) of sub-rule ( 2 ) 

“ (/) The date of the last application, if any ” ; and add the following proviso to sub- 
rule ( 2 ) : — 

“ Provided that when the applicant files with his application a certified copy of the decree 
the particulars specified in clauses ( b ), (r) and (h) need not be given in the application.” 


NOTES. 

R. 1939 Rang. 345. Interest from date of 
application and date of sale may be ordered, 
even though not specifically claimed. 30 C. 
W.N. 404=138 I.C. 718 = 1932 C. 555. Pur- 
chaser under sale in execution is not bound 
to inquire whether judgment-debtor had a 
cross- judgment for a higher amount. 14 C. 
at 25 (P.C.). Omission to state date of prior 
application is not n material defect but 
omission to mention the existence of cross- 
decrees however mav be a material defect. 
71 I.C. 1054 = 1924 C. 398. 

Clause ( h ). — If the decree-holder asks for 
more costs than are actually due to him, that 
might bo another matter, but when he asks 
for something less, and the difference is of 
a trivial character, it cannot be held that the 
application is ho vitiated as to be incapable 
of execution at nil. A.I.R. 1941 Nag. 152. 

Clause (f). — In the case of a decree 
against a firm, the decree-holder or a trans- 
feree decree-holder has a right to apply for 
execution against any one or more of tlm 
partners of the firm, the firm being only a 
collective name of the individuals who are 
the members of the partnership. 39 Bom. 
L.R. 540 = 1. L.R. (1937) Bom. <391 = 1937 
Born. 305. 

Clause ( j ): Scope of. — Any method sug- 
gested by the decree-holder for the satisfac- 
tion of his decree which method is not 
actually prohibited by law, falls within the 
purview of R. 11 (2) (j) (e). 1928 L. 7. As re- 
gards proper form of decree, see 19 B. 34. O. 21, 
R. 11 (2) (j) states nothing about the speci- 
fication of the property. - All that the decree- 
holder is required to set forth is the mode in 
which he seeks the assistance of the Court. 
This mode is sufficiently indicated when he 
states that lie seeks attachment of the mov- 
ables of the judgment-debtor. It is clear 
from O. 21. Rr. 11 and 12 that the Code has 
drawn a distinction between movables in 
the possession of the judgment-debtor and 
movables belonging to him but not in his 
possession and immovable pdoperty in his 


possession. When the Code itself draws such 
a distinction and does not ask for a list of 
movables when they are in the possession of 
he judgment-debtor, it is impossible to state 
that an application which docs just what the 
Code requires is not in accordance with law. 
Hence an application which docs not specify 
particulars of movable to be attached is, 
therefore, in accordance with law. A.I.R. 
1941 Nag. 152. The method of executing is 
one of procedure and not a substantive right. 

I.C. 800. Judgment-debtor should be 
arrested only when he shows bad faith or 
negligence in satisfying decree. 11 I.C 848 
= 240 P.L.R. 1911. A decree declaring a 
party entitled to a constantly recurring rWlit 
to receive certain payments in kind, valued'’ at 
a certain annual sum, cannot be executed, as 
the applicant would not be able to state de- 
finitely, as required by the Code, to what 
extent relief was desired. 4 M at 220 See 
also 27 I.C. 804 = 13 A.L.J. 13(3. ’ In an appli- 
cation for execution of a decree to remove a 
building the assistance of the Court should 
be asked for in the manner provided by R. 

8 . C - 1/4 5 18 c - at 405; 17 C. '532. 
Otherwise as the nature of the relief may 
require includes several methods. Snle 
without attachment is one method of execu- 
t’on; attachment of a decree or debt is 
another. An application for execution by 
one method cannot be converted into another 
method. ^ 91 I.C. 240. Ejectment for money 
decree is a method under Oudh Rent Act, 

v 4 6 ?* } 9 *C. 38 = 15 O.C. 381. Rateable 

distribution is not a form of execution — C. 

-,ooA l0 ’ S - 73 - 25 N.L.R. 94 = 116 I.C. 665 

1. -9 N. 148. Except in a case where 
decree itself directs the appointment of a 
rece ver to work out the relief, no decree- 
holder has a right to ask for appointment 
of a receiver only under clause 4 of R. 11. 
It would always be an alternative mode to 
the relief mentioned in cl. (2) (i) of R. 11. 
t.e., attachment and sale. 114 I.C. 839 = 1929 
M. 20. 

O. 21, R. 11, Cl. (3). — Order for a copy 
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[Madras.] (a) Insert— “(ff) Whether the original decree-holder has transferred any part 

of his interest in the decree and if so, the date of the transfer and the name and address of the parties 
to the transfer. K 


( b ) Add the following to sub-rule ( 2 ) (j) : — 

“ In an execution petition praying for relief by way of attachment of a decree of the nature 
specified in sub-rule (i) of r. 53 of this order, there shall not be included any other relief mentioned 
in this clause.” 

(c) Add the following proviso at the end of sub-rule ( 2 ) : — 

“ Provided that when the applicant files with his application a certified copy of the decree 
the particulars specified in clauses ( b ), ( c ) and (h) need not be given in the application.’* 

[Nagpur.] Rule i i .—After sub-clause (v) of clause (./') of sub-rule (2), of r. 11, insert the 
following proviso : — 

“ Provided that, when the applicant files with his application a certified copy of the decree 
the particulars specified in clauses (h) f c) and (//) need not be given in the application.” 

[Oudii.] In r. t 1 for clause (/) of sub-rule ( 2 ); substitute the following : — 

“ (f) the date of the last application if any.” 

[Patna.] O. 21 , r. 11. Add the following as sub-r. (i-A) of r. 11 : — 

“( 1 -A) Where an order has been made under S. 39 of the transfer of a decree for the payment 
of money for execution to a Court within the local limits of the jurisdiction of which the judgment- 
debtor resides, such Court may, on the production by the decree-holder of a certified copy of the 
decree and an affidavit of non-satisfaction, forthwith order immediate execution of the decree by the 
arrest of the judgment-debtor.” 

( 2 ) Substitute the words and figures “ sub-rr. ( 1 ) and (i-A) ” for the word and figure “sub- 
r. (l) ” in line I of sub-r. ( 2 ) of r. it. 

[Sind | . 0 . 2 i.r it. — A'ti the following as clause ( //) to sub r ( 2 ): — 

“(Jf) Whether the original decree-holder has transferred any part of his interest in the 
decree and, if so, the date of the transfer and the name and address of the parlies to the transfer.” 


12. Where an application is made for the attachment of any movable 

property belonging to a judgment-debtor but not in 
Application for attachment j 1 j s possession, the decree-holder shall annex to the 

jijdgment-dcbtoO C posscfwion. n application an inventory of the properly to be attached, 
J containing a reasonably accurate description cf the 


same. 

Application for attachment 
of immovable property to 
contain certain particulars. 


13. Where an application is made for the attach 
ment of any immovable property belonging to a judg 
ment-debtor, it shall contain at the foot — 


NOTES. 

of decree is wholly needless when the Court 
in which the application is filed is the very 
Court which passed the decree. 57 C. 996. 

O. 21, R. 12. — Execution of decree fall- 
ing under S. 52 must be accompanied by an 
inventory. 28 Bom.L.R. 1322=98 I. C. 
941=1927 B. 52. The rule docs not con- 
template any enquiry before Court whether 
the property belongs to judgment-debtor or 
not. 12 W. R. 329. A reasonable and 
accurate description of what is sold is re- 
quired. A wrong date of the sale does not 
invalidate the title acquired at such sale. 9 
I.C. 729=9 M.L.T. 319. Execution cre- 
ditor is liable for damages for wrongful 
seizure of property belonging to a stranger. 
3 B. 74. Where the movable property 
sought to be attached is in the possession of 
the judgment-debtor, the decree-holder can- 
not reasonably be called upon to supply 
either an inventory with an accurate descrip- 
tion of the articles sought to be attached or 
their approximate value. 42 C.W.N. 28a 
=A.I.R. 1938 Cal. 235. Scope— Father of 
Hindu joint family sued — Death of father 
after decree — Sons impleaded as parties in 
execution — Decree-holder whether need file 


inventory. 31 Bom.L.R. 1291. 

O. 21, R. 13. — Intention of the rule is that 
the description in notice of attachment 
should be sufficient to identify the property. 
12 W.R . 488; 14 A. 190; see 17 C. 631 (F. 
B.) under R. 17. Application not giving 
particulars required by this rule is one not 
in accordance with law for purposes of 
limitation 32 Bom.L.R. 1368=129 I.C. 159 
= 1931 B. 128. See also (1940) 1 M.L.J. 
477. Court can call for an amendment to 
furnish necessary particulars. 65 P.L.R. 
1016=35 I.C. 955. List of properties filed 
not with application but at a time when exe- 
cution is barred — Order of dismissal — Effect. 
1926 M. 260. An application for execution 
which refers to a list filed with a previous 
application is valid. 12 C. 161. But see. 
18 C. at 465 and 17 C. 631. Where decree 
is not clear regarding proclamation of pro- 
perty, decree-holder in his execution appli- 
cation can give an amplified description o 
the property giving the value of the pro- 
perty. 35 I.C. 368.. In case a decree- 
holder fails to specify an incumbrance which 
he holds, he is estopped from su ung on • 
15 M. 412. SV* also 100 I.C. 493=52 M. 
L.J. 222. Property attached specified as 
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(a) a description of such property sufficient to identify the same and, in 
case such property can be identified by boundaries or numbers in a record of settle- 
ment or survey, a specification of such boundaries or numbers ; and 

( b ) a specification of the judgment-debtors’ share or interest in such property 
to the best of the belief of the applicant, and so far as he has been able to ascertain 
the same. 

LOC. AM. — [Rangoon.] Substitute : — 

“ 13 . ( 1 ) When application is made for execution of a decree relating to immovable property 

included within the cadastral or town Survey and the decree does not contain a plan of the property 
or for execution of decree by the attachment and sale of such property, the application must be 
accompanied by a certified extract from the latest kwin or town map with the boundary of tin- land in 
question marked with a distinctive colour. The particulars specified in the annexed instructions 
which have been issued regarding the filling up of forms of process concerning immovable property 
must also be furnished so far as they are not given in the plan. In the case of other immovable 
property a plan is not required, but such of the particulars in the annexed instructions as can be 
given must be supplied : — (t) If the property to be sold is agricultural land which has been cadastrally 
surveyed and of which survey maps exist, the area kuin number ; latest holding number (if different 
kinds of holding ; e.g., rice land and garden holdings, are numbered in different series, the kind of 
holding must be stated), field numbers (if the property does not coincide with one complete holding 
year cf kwin map fre m which '.he holding number is taken), and revenue last assessed upon the landf 
must be given ; ( 2 ) in the case cf other agricultural land, the area and village tract within which it 
falls, distance and direction from nearest town or village and boundaries should be specified • ( 3 ) i n 
the case of land in large towns the atca, block or quarter, name or number, the lot number (if there 
ate separate series ol lots, the scries should be stated, and where the land forms part only of a lot 
particulars regarding that part), the holding number in the latest town survey map if any and year 
of the map ; the rent or revenue last assessed . n the land, must be given ; ( 4 ) in the case of buildings 
situated in a large tewn when the- land on which such buildings stand is not affected the name or 
number of the street, or, if the street has neither name nor number, the quarte r or block name or 
number, the number ol the building in the street, or. if it has no number, the lot number must be 



( 2 ) The cost of the certified extract shall be recokoned in the costs of the applicat 


ion. 


14 . Where an application is made for the attachment of any land which 
. • r . 1S registered in the office of the Collector the rw, Ir * 

Power lo require ccrlificd m . lf iX .. , ^ 1U 1 lul » U1C V-^OUI t 

tract from Collector’s register ' 1 11 . ( a PP/ lcan *- produce a Certified extract 


extract 

in certain cases. 


(rom the register of such office, specifying the persons 

r II ■ , ,■ ,, I re g‘ s,< " lcd ’ as proprietors of, or as possessing any trans- 

fcrahle . merest m the land or ,ts revenue, or as liable to pay revenue for the land 
and the shares of the registered proprietors. ’ 


proprietor 

15 . ( 1 ) Where a decree has been passed jointly in favour of 


more persons 


NOTES. 

owned by judgment-debtors — Share of each 
judgment-debtor need not be mentioned. 1938 
Rang. 433. Decree-holder has the right to 
choose the property against which he will 
proceed. 27 L.W. 594=109 I.C. 872=1928 
M. 713 (F.B.). Erroneous description of 
judgment-debtor’s interest in the property 
sold, due to gross negligence of decree- 
holder, will render him liable to pay 
damages to the auction-purchaser. 27 N. 
L.R, 318=134 I.C. 269=1931 N. 116. Sec 
also (1940) 1 M.L.J. 477. 

O. 21, R. 14. — An application by the 
decree-holder for a certificate that the ex- 
tract, from the revenue register is necessary, 
to enable him to obtain such a copy from 
the Collector’s Office is a step-in-aid of 
execution. 5 M. 141. Application for 
attachment is unnecessary in a decree passed 
for sale of mortgaged property. 47 I.C. 
639; 167 I.C. 34= 1937 O.W.N. 169=1937 


O. 233. 

*«•*: 15 , : J° INT Decrf.es.— The object 
°t K. 15 is clearly to enable the Court to 
protect the interest of a decree-holder who 
has not applied for execution when such an 
application has been made by a co-decree- 
hoder. Where one of several decree- 
holders applies for execution and the others 

,,V‘ ot ,° bj ? ct \ is not for the judgment- 
debtor to plead that sufficient steps have not 
been taken to safeguard the interest of the 
other decree-holders. One of two decree- 
noldcrs applied to execute the decree and 
m the appropriate column of the application, 
the nanies of both were mentioned. The 
other decree-holder actually appeared in the 
execution proceedings. The Court also 
took steps to protect the interest of the 
latter. Held, that the execution application 
was maintainable and it could not be said to 
be not in compliance with O. 21, R, 15 
1941 P .W.N, 183. R. 15 does not require 
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Application for execution by jj 1311 onc > an Y onc or more of such persons may, unless 
joint decree-holder. th0 decree imposes any condition to the contrary 

l g. r i ii i apply for the ^ecution of the whole decree for the 

T'°;7 a,I > or > whcre a r n >; of ; hem has died, for the benefit of the survivors 
and the legal representatives of the deceased. vors 

( 2 ) Where the Court sees sufficient cause for allowing the decree to be 

executed on an application made under this rule, it shall make such order as it 

deems necessary for protecting the interests of the persons who have not joined in 
the application. J u 1,1 


NOTES 

that any particular form of words should 
he used to express the undertaking required 
bv Cl. O) of that rule. Where an appli- 
cation for execution is made by one of two 
decree-holders stating that the other decree- 
holder will he produced at the time of the 
recovery of the money the application must 
be held to he on behalf of both, and if the 
undertaking in the application is observed 
and the other decree-holder is produced 
when the money is paid, all necessary pro- 
tection of his interest would be secured. It 
would make no difference if payment or an 
adjustment under these conditions is made 
out of Court and provided that the other 
decree-holder is produced at the time of 
any payment or adjustment and is aware 
that the payment or adjustment is made in 
satisfaction of the decree, the payment or 
adjustment would be binding upon him. 
T.L.R. (1940) Kar. 461 = A . I . R. 1940 Sind 
230. The payment made by a judgment- 
debtor to one of several joint decree-holders 
is not binding on others, unless the decree- 
holder to whom the payment is made repre- 
sents the other decree-holders in some way 
or other. But it would be binding on the 
person to whom it was paid, if he could give 
a valid discharge of his own share. 1941 
O.W.N. 487=1941 O.A. 335=1941 A.W. 
R. (C.C.) 126. In the case of an execu- 
tion application by one of joint decree- 
holders if express authority of the exe- 
cuting decree-holder to receive the decretal 
amount on behalf of all joint decree-holders 
is proved or if it is established that in fact 
all decree-holders have received their shares 
of the amount, then an adjustment binding 
all decree-holders can and should be recor- 
ded. But when no express authority or 
receipt by other joint decree-holders has 
been established then the provisions of 
O. 21, R. 15 have to be looked to. T.L. 

R. (1940) Kar. 461=A.T.R. 1940 Sind 
230. It is not open to one of several decree- 
holders to apply for execution of a joint 
decree in respect of his share only; nor can 
the Court allow such execution for a share 
only. 1936 A.M.L.J. 32. It is incumbent 
on the applicant to state specifically in the 
application that it is filed on behalf of all 
the decree-holders. Omission to so state is 
fatal to the application. (Ibid.). See 
also 1937 A.M.L.T. 89; 17 Pat. 223=1938 
Pat. 457; 49 L.W. 115=1939 Mad. 278= 
0939) 1 M.L.J. 39; 1939 A.M.L.J. 154. 
For scope of rule, see 57 M. 696=1934 M. 


330—66 M.L.J. 656. Object of rule ex- 

fep r ?,'■ , L ' T V 579=140 r - c - 3 «= 

i u Ku,c rcftrs to a decree which 

has been passed jointly in favour of more 

than one plaintiff. It does not apply when 
the decree is passed in favour of one person 
only. 152 I.C. 776=1934 P. 627. Joint 
decree includes cases where rights of 
several parties have been determined bv one 
and the same decree. 11 P. 445=1932 P. 
261 = 139 I.C. 397. When once a joint 
decree is given, it ever after remains a joint 
decree, any act or conduct of the decree- 

holder notwithstanding. 8 W.R. 132. .SVr 
also 17 W.R. 497. It is not competent to 
C)nc s , cvera ^ i° int decree-holders to grant 
full discharge of the decree out of Court or 
to certify to Court complete satisfaction of 
the decree without concurrence of all the 
decree-holder. 45 A. 401=74 I.C. 687= 
1923 A. 494; 20 I.C. 457=16 O.C. 146. In 
tlic case of joint decree-holders a payment 
made out of Court by the judgment-debtor 
to one of them can only absolve the judg- 
ment-debtor in respect of the share of that 
particular decree-holder. 1935 N. 25=156 
I.C. 1003=31 N.L.R. 271. Where out of 

four joint decree-holders two decree-holders 
have themselves applied for execution 
and the third decree-holder has admitted 
payment, and the remaining decree-holder 
has taken no interest in the proceedings, 
Court is fully justified in permitting execu- 
tion by the decree-holders without making 
any order as to calling the other dccrcc- 
holdcrs, (ibid.). A decree obtained by a 
father becomes a joint decree on the son 
subsequently obtaining a decree against the 
father declaring his right to a share of the 
debt due under the decree obtained bv the 
father. 14 M. 252; sec. 5 A. 27; 10 A. 

570. See also the observations in 12 M. 

L. J. 181=25 M. 431. Validity of execu- 
tion application by onc of several surviving 
co-parceners. See 29 Bom.L.R. 75. A 
manager of a joint Hindu family can give 
full discharge and the other members have 
no right bevond their share. 27 I.C. 603= 

60 P.L.R.1915; .me also 21 I.C. 177=25 

M. L.J. 442. Decree against several 
persons — Death of one judgment-debtor — 
Right of deceased surviving to decree-holder 
and some judgment-debtors — Executabihty of 
decree. Held , ( i ) though O, 21, R. did not 
in terms apply to the case, the principle under- 
lying the section applied, namely, that where 
the decree-holder's right and the judgment- 
debtor's liability became united in one and 
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NOTES. 

the same individual, the decree should 
be treated as satisfied. 48 L.W. 32= 
A.I.R. 1938 Mad. 814= (1938) 2 M. 
L.J. 156. The rule is not applicable to the 
case of joint decree-holders, the execution 
of whose decree is conditional on their joint 
performance of a particular act. 6 A. 69. 
•SYe also 152 I.C. 443=1934 Pesh. 40; 1937 
Pat. 253. A partition decree cannot be 
regarded as one passed jointly in favour of 
all the defendants so as to enable one of 
them to apply for its execution for the 
benefit of all under O. 21, R. 15. 41 P. 

L.R. 135=A.I.R. 1939 Lah. 302. O. 21. 
R. 15, can be applied by way of analogy to 
a case where the right, title and interest of 
a judgment-creditor under a decree is 
assigned to more than one person jointly 
and severally and any one of such assignees 
can validly present an application for exe- 
cution of the decree. Such an application 
presented by any one of the co-assignees is 
one in accordance with law and will save 
limitation. 43 Bom. L.R. 883. One of 
joint decree-holders is entitled to apply 
for an order absolute without join- 

ing the other party, subject to such 
orders as the Court might sec fit to pass 
to safeguard the other party’s rights. 11 
l.C. 700= 34 A. 72. Sec also 152 I.C. 443. 
And the judgment-debtor is entitled to look 
for a valid discharge to him who executes 
the decree. 7 Pat.L.T. 708=103 I.C. 75 
= 1927 P. 329. No necessity to state in exe- 
cution application that it is made by one 
decree-holder for the benefit of all the 
decree-holders — Application must not be 
dismissed merely because the name of one 
of the dcree-holdcrs is not mentioned in it 
1930 L. 603. But see 1936 A.M.L.J. 32 
(noted supra)-, 1937 Pat. 253. The judg- 
ment-debtor has no right to object to any 
one of several joint decree-holders execut- 
ing the whole decree. 8 N.L.J. 91=54 
I.C. 924. Such an objection cannot be 
raised in appellate Court when it has not been 
raised in executing Court. 24 L.W. 711 
=97 I.C. 375=1926 M. 1198. Judge has a' 
discretion to allow one of several decree- 
holders to execute the decree. 36 M. 357 
=24 M.L.J. 541. Where two of three 
decree-holders have certified satisfaction 
but an assignee from the third applies for 
recognition of the assignment and execution. 
Court has a large discretion under R. 15 
and though it cannot entertain a plea of 
uncertified adjustment by judgment-debtor, 
yet if it smells fraud. Court is entitled to 
disallow execution. 56 M. 316=1933 M. 
157=64 M.L.J. 22. The rule does not 
contemplate a case where a decree is passed 
In favour of two Hindu widows, and one 
of them alone applies for execution of the 
entire decree. 26 A. 318; 15 M. 343 ; 25 
M. 431 (F.B. ) and 7 C. 831. Where a 
decree is passed in favour of two brothers 
and only one of them signs the execution 
application and purchases property in cxccu- 

C. C M.— 121 


uiumcr is aiso entitled to a 

S ,a n C N in , P -, tha ‘ P r °P ert y- (42 I. A. 177, 
Foil) 157 I.C. 482=1935 L. 484. A 

member of the joint Hindu firm in whose 
favour the decree existed is entitled to apply 
for execution of the whole decree for the 
benefit of them all, especially when all the 
other members of the firm have come for- 
ward in Court and stated that they had no 
objection to the execution of the decree bv 
bim 151 I.C. 575=1934 Pesh. 76 (2) 
In the case of partners who have become 
joint decree-holders (and are not merely 
joint private creditors), one of them as such 
decree-holder is not competent to receive 
he joint decree debt so as to release the 
judgment-debtor from liability in execution 
tor even a portion of the decree debt. If 
satisfaction of a decree should be entered 
on the report of one of the joint decree 
holders it would amount to a violation of 
<>• 41, R. 15, C. P. Code. If, however 
express authority of the executing dccree- 

belrdf of° TT* ^ ^ 

nrovl 1 f JO,nt decree-holders is 

proved, or ,f lt IS established that in fact 
all the decree-holders have received their 

If no such express authority’ or receipt he 
proved, then O ?I I? ic i receipt be 

into. I.L R Vl94m V *L ° , bc Iook " f 

230. Decree in favo Ka , r <: 461=1940 Sind 

cited by some oVT Can be exc ’ 

376=1931 I 507 131 IC 

firm— Names of 'mr. . m tlc namc o{ a 

Payment of /hr partners not disclosed — 

the firm after t |is'olutTo°n Unt ‘° a parlncr of 
Charge. ,05 " S * V $ d 

an e«cuHo„° r applica{ion e w d t| :rCe ' h0l<IcrS fi,e 
that application 0 ihaf h" are 0, ^ S,:i,mK !' n 

interests of the whn6 ? C ? l , ,ng ln t,,c 
holders, their action 1 dy of t,lc decree- 

of*" L C °!™ed ST S °°" 

entry automatically*? ,n -c an a Mication, this 
cation isbdne mL gn,fi u S . tl,at "' c appli- 

Partner/ in^I £*? ^'a ? f 

execution ^ 

application for firing ilct,on f ° entertain an 
representatives of a dce°a '!f C 3 rd tIlC , ,egal 

which must bell C ed r CCrCe ' hol,,Cr 
decree. So the execution ’ nf C ° Ur ! pass,n 8 
transferred need not Hi a decree so 

55 I.C. 156 A nCC f SSar,, y b 9 stayed, 
of 13 defendants cannnr | f ° r COSts ,n favour 

"?:;r 

1 22 i.c. c m=mo T n m nt 

for costs in 
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16. Where a'decree or, if 'a decree KasTjeeri passed jointly in Savour of two or 

... more persons, the interest of any decree-holder in the 
tran?fcr« of£« 0 y decree is transferred by assignment in writing or by 

operation of law, the transferee may apply for execution 
of the decree to the Court which passed it; and the decree may be executed in the 
same manner and subject to the same conditions as if the application were made 
by such decree-holder : *' ' 


Provided that, where the decree, or such interest as aforesaid, has been 
transferred by assignment notice of such application shall be given to the trans r cror 
and the judgment-debtor and the decree shall not be executed until the Court 
has heard their objections (if any) to its execution : 


Provided also that, where a decree for the payment of money against two 
or more persons has been transferred to one of them, it shall not be executed against 
the others. 


NOTES. 

= 1 Pat.L.T. 426. On the death of one 
decree-holder the surviving decree-holders 
can execute on behalf of the legal represen- 
tatives also. The Court can inquire into 
the heirship in the course of execution when 
any person raises that question. 43 I.C. 
1008. It is not obligatory on the Court to 
issue notice to the other joint decree-holders. 
33 C. 306; 25 M. at 447 (F.B.). See also 
96 I.C. 692=30 C.W.N. 562=1926 C. 811; 
7. Pat.L.T. 27=1925 P. 591. But see 1931 
L. 600=32 P.L.R. 290. Any one of the 
decree-holders may, unless the decree im- 
poses a condition to the contrary, apply for 
execution of the whole decree. 29 I.C. 
181; 1928 M. 800. A joint decree cannot 
be executed by one of several joint decree- 
holders in respect oT his own share. 4 Pat. 
L.J. 575=53 I.C. 803; 2 Luck. 259; 97 I.C. 
896=1926 O. 605. But see 32 C. W. N. 
1107=1928 C. 861. Joint decree — Some 
applying for execution of portion of decree 
giving up the rest — Others not objecting 
though parties — Subsequent application for 
execution as to balance — Maintainability. 
56 C, 12=117 I.C. 677=1928 C. 559. One 
of two .joint ownors of a decree, though such 
decree was passed in favour of one single 
decree-holder, can execute the decree, if 
the other joint owner refuses to join in exe- 
cuting it. When the latter has been im- 

E leaded as a party to the execution and has 
ccn served with notice, but takes no interest 
in the matter, his rights need not be safe- 
guarded as required by R. 15, but the appli- 
cant cannot on that ground be refused per- 
mission to execute the decree. 39 C. W. 
N. 961. See also 1937 Pat. 253. Where 
the heirs of a deceased decree-holder arc 
themselves parties to an execution applica- 
tion there is no question of any order hav- 
ing to be made under sub-R. (2). 1933 

P. 609. . ; • 1 , 

LiMiTATi6N.-/This rule is controlled by 
S. 7, -Limitation Act. 130 I.C. 403=1931 
L. 5. Where one only of several joint de- 
cree-holders is a minor, S. 7, Limitation Act, 
saves, ah application for exeeptjon by the 

m» I <« * * • 


minor decree-holder from being barred. 28 
C 465. See also 25 M. 431 (F.B.). Ap- 
plication though defective saves limitation. 
1 I . 609=69 I.C. 668. An application for 
partial execution is a step-in-aid of execu- 
tion. 15 B. 242. If notice under this sec- 
tion amounts to “revivor”, see 15 P. 10 2. 
Court can allow execution of cross-claims 
under the same decree providing safeguards 
lor the rights of other parties. 44 I.C. 445. 
Similarity between the rights of each of the 
parties docs not make partition decree a 
joint-decree in favour of co-sharers. 43 M. 
L.J. 379=70 I.C. 296=1922 M. 456. No 

appeal is provided against an order under 
R. 15 or R. 16. 70 I.C. 329=1924 M. 518. 

Wl. ere in execution of a decree for sale in 
favour of joint decree-holders, one of them 
purchases the property with previous leave 
of the Court to execute the decree on be- 
half of all, the other joint decree-holders 
have in equity a right to recover from him 
their share. 11 I.C. 517=33 A. 563. The 
decree can be executed by the decree-holder 
or the transferee as per S. 49 and O. 21, 
R. 16. Although portions of a decree can 
be legally transferred, the decree must be 
executed as a whole. 39 I.C. 654=15 P. 
R. 1917. See also 2 Luck. 259. An 
assignee of a portion of the decree amount 
must apply for execution on behalf of all. 
Where a certificate is issued on behalf of all 
the decree-holders there is in fact a dis- 
charge of the decree and the other decree- 
holders cannot execute the decree. 49 I.C. 
141=1918 M.W.N. 507. Where in a joint 
and several decree against B and C, they 
were individually awarded costs as against 
A. A is entitled to execute his decree against 
only one of the judgment-debtors without 
deducting the costs of both, but after de- 
ducting the costs due to that judgment-deb- 
tor alone. 34 I.C. 388=3 L.W. 267. 

O. 21. R. 16; Scope ani> Application op 

Rule. — T his rule does not apply t< L cn ^” _ 
devolution by survivorship. 140 I.C. 393 — 
1932 I». 359. Under R. 10, Court 1ms no dis- 
cretion nnd the assignee of decree is entit.oa 
to execution as of right, provided the othez 
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LOG. AMS.— [Bombay.]. Rule 16: The following explanation shall be added to r. 16 of 

O. 2i : — •. -i.* 

"Explanation^— In an application under this rule, any payment of money made under a decree, 
or any adjustment in whole or in part of the decree arrived at to the satisfaction of the decree-holder’ 
which payment or adjustment has not been certified or recorded by the Court under r. 2 of this 
order, shall not be recognised by the Court entertaining the application.” 


[Calcutta.] O. 21, r. >6. In the first proviso to r. 16, O. 2 1, cancel the words “ 
shall not be executed until the Court has heard their objections (if any) to its execution 
therefor the following words : — 


and the decree 
” and substitute 


1 . a ? d < Unti , 1 !u C C ° U , n h . aS *‘ card thcir Ejections (if any) the decree shall not be executed 
provided that if, With the application for execution, an affidavit by the transferor admitting the transfer 
or a „ instrument of transfer duly registered be filed the Court may proceed with the execution oHhc- 
decree pending the hearing of such objections.” 1 nc 

INaopur ] Rule 16 In r. 16, after the words “which passed it ” insert the words “ or to 
any Court to which it has been sent for execution. ” 


NOTES. 

conditions mentioned in the rule have been 
satisfied. 1934 L. 648 (2). R. 16, does not 
contemplate an order of substitution being 
made in favour of an ussignee on the basis 
of n deed of assignment in place of the 
assignor. It gives the transferee the right 
to apply for execution of the decree directly 
without the necesity of obtaining a prior 
order for substitution in his favour. 1941 
O.W.N. 488. Where an application for exe- 
cution of a decree is made by a transferee 
of the decree, he has to establish his title in 
tho first instance under O. 21, R. 16, he has 
to apply to the Court which passed the 
decree, and on tho notice being issued on 
this application, the Court will decide if the 
applicant is the person entitled to exe- 
cute the decree. The extent of his right 
and the conditions on which he may in fact 
proceed with tho execution are nor touched 
by this decision, because the Court docs not 
at this stage decide how far the decree can 
be executed, or the objections, if anv to The 
decree being executed. It only decides that 
the decree may bo executed as if the appli- 
cation were made on behalf of the decree- 
holder himself. On this notice being made 
absolute, the only right which the transferee 
acquires is the right to execute the decree in 
tho same manner and subject to the same 
conditions as the decree-holder himself had. 
Any objections raised by the judgment- 
debtor or his legal representatives To the 
execution of the decree on the score of limi- 
tation or satisfaction of the decree, etc,, 
cannot be considered at that stage. Where 
tho decree in question has got to be revived 
under (). 21, R. 22, the objections can only 
be considered and disposed of when the notice 
under O. 21, R. 22, comes to be disposed of. 
43 B0111.L.R. 266. Assignee by operation of 
law (by succession or inheritance) can exe- 
cute decree. 59 B. 417 = 37 Bom.L.R. 150 = 
1935 B. 298. A legal representative of a 
deceased decree-holder is deemed a transferee 
of tho decree bv operation of law, and as such 
is entitled to apply for the execution of the 
decree to the Court which passed tho decree, 
under R. 1(3. The transferee of a decree or 
tho heir of a decree-holder cannot present an 
application for its execution unless he riret 


the 

the 

the 

be. 

for 


obtains an order under R. 10, that h 0 is 
person estitlcd to execute the decree as 
transferee or the legal representative of 
original decree-holder, as the case may 
Where a decree has been transferred' 
execution to another Court, but the decree- 
holder dies before starting the execution pro- 
ceedings in that Court, his legal representa- 
tive cannot continue the proceedings 111 the 
Court to which the decree has been transfer- 
red; ho has to start fresh proceedings in the 
<’ourt which passed tho decree under R 16. 
He has t 0 seek an order under R. 16 from 
the Court which passed the decree and have 
that order remitted ,0 the Court to which the 
decree has been transferred for execution 
uu. hr <). 21, R. 6 (c). If the application 
under R. 16 is granted by the Court which 
passed the decree, it may make an endorse- 
ment of that order on the decree and send a 
fopy of the order along with the other 
papers to tin* Court to which the decree is 
transferred. It is after such an order' is pass- 
! that the legal representative is clothed 
with the status of a decree- holder, and is 
then empowered to institute execution pro- 
ceedings in the Court to which the decree is 
ransf erred. If the decree has ceased to be 
capnb e of execution by being time-barred, 
hen the legal representative is not entitled 
to have an order passed in his favour under- 
O -1, R. 16 41 Bom.L.R. 1190. Tin* sons 

of a deceased Hindu who was the sole decree- 
holder are not decree-holders who can exe- 
cute the decree without recognition by the 
Lourt which passed the decree on the devolu- 
tion upon them of the decree. The decree is, 
on their father’s death, transferred to them 
by operation of law, and O. 21, R. 1(3, is appli- 
cable. oO LAV. 605 = 1939 MAV.N. 1046 (1) = 1. 
o w / r 940 ) Mad - 79=1940 Mad. 89 = (1939) 
tu.M , J ‘ 758 • See a ko (1938) 2 M.L.J. 156. 
Hie phrase “ transfer by operation of law " in 
, 21, R. 16, should receive a restrictive in- 

terpretation and not an extensive or compre- 
hensive moaning. The expression “assign- 
ment m writing" cannot be regarded as illus- 
rative of tho supposed general term compris- 
ed in the expression “operation of law," the 
specific import of the two expressions re- 
mains unaffected by their connection with one 
another in R. 16. Transfers “by operation 
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[N-VV.F.P.] For the first proviso, substitute the following proviso: — 

“ Provided that where the decree, or such interest as aforesaid, has been transferred by assign- 
ment, notice of such application shall be given to the transferor ; and unless an affidavit by the transferor 
admitting the transfer is presented with the application, the decree shall not be executed, until the 
Court has heard his objections (if any) to its execution." 


[Patna.] In r. 16 — 

( i ) Add the words or to the Court to which the decree has been sent for execution as 
the ease may be ” after the words “ to the Court which passed it " ; 

( 2 ) Delete the words " and the judgment-debtor ” from the first proviso, and in the said proviso 
after the word “ transfer ” insert the words “ unless an affidavit of the transferor admitting the transfer 
is filed with the application ” and substitute the word “ his ” for the w6rd “ their " and the word 
“ objection ” for the word “ objections." 


[Rangoon. 1 For the first proviso substitute the following : — 


“ Provided that, where the decree, or such interest as aforesaid, has been transferred by assign- 
ment, notice of such application shall be given to the transferor ; and, unless an affidavit by the 
transferor admitting the transfer is filed with the application, the decree shall not be executed until 
the Court has heard his objections (if any) to its execution.” 


NOTES. 

of law” are intended to be confined to testa- 
mentary and intestate succession, forfeiture, 
insolvency, and the like. A decree declaring 
the title of a party to a decree passed previ- 
ously cannot, be regarded as sufficient to 
effect a transfer "by operation of law” of the 
right to execute the decree within the mean- 
ing of, R. 10; nor does it ipso facto constitute 
an assignment. At beat it creates a right to 
obtain an assignment of the decree for the 
purpose of realization of the debt to which 
the title is conferred. A person who obtains 
a right to obtain an assignment of a decree 
already obtained or the monies recoverable 
thereunder is not a transferee “by operation 
of law.” I.L.R. (1939) Bom. ”71=41 Bom.L. 
R. 371 = A.I.R. 1939 Bom. 221. The expression 
“by operation of law” in (). 21, R. 1(5, means 
bv operation of the appropriate law, but Ihe 
law in force in a foreign system is not one 
which Courts in British India will recognise. 
No Court will recognise the transfer of im- 
movable property situate within its own juris- 
diction by the operation of a foreign system 
of law. The title to immovable property is 
always governed by the Irx loci. To transfer 
a decree which operates upon immovable pro- 
perty in British Indin cannot be transferred 
by the operation of a system of law other 
than that of British India where the immov- 
able property is situate. 43 Bom.L.R. 724. 
Where decree-holder died pending execution 
application, his heir and legal representative 
can continue the samo provided he obtains 
order under this rule, and lie need not resort 

to a separate proceeding. 134 I.C. 720=33 
Bom.L.R. 818 = 1931 B. 423; 55 M. 352 = 02 
M.L.J. 1 (F.B.) ( Overruling 50 M. 1). This 
rule supersedes 9 B. 179 and 20 C. 388 at 
395, 390 and gives effect to 19 M. 300; 
17 C. 341; 17 M.L.J. 391. See also 

1937 Pesh, 18 (ense law discussed). A 
person cannot b© regarded as transferee of a 
decree by operation of law by his merely 
obtaining a decree agninst the decree-holder 
entitling him to a certain share in the decre- 
tal amount. Such a person, therefore, has no 
locus standi to maintain an application under 
O. 21, R. 16. 1937 O.W.N. 882 = A.I.R. 1937 


Oudh 471. The rule docs not mean that each 
time the assignee conn's to execute the decree 
lie should come in under this rule. 31 C.W.N 
921 = 104 I.C. 4 = 1927 C. 694. Se c also 149 
98—1934 R. 101, There can be no assign- 
ment of rights pending suit under this rule 
even though a decree is passed subsequently. 
28 Bom.L.R. 761 = 1926 B. 406. As to assign- 
ment of future decree and its executability 
after decrees is passed. Sc c 54 LAV. 429 = 
(1941) 2 M.L.J. 631. The rule also applies 
to assignees of awards filed in Court. 27 C. 
W.N. (566=1924 C. 117, and to assignees of 
part of a decree. 44 M. 919 = 41 M.L.J. 816 
(F.B.); 24 W.R. 11; 26 M. 101; 17 M.L.J. 
475; 17 M.L.J. 503; 48 A. 432 = 24 A.L.J 430 
= 1926 A. 346; 27 L.W. 544 = 109 I.C. 8 72 = 
1928 M. 142. See also 53 L.W. 283 = (1941) 

1 M.L.J. 469 (Assignment of right to recover 
mesne profits by way of restitution). O. 21. 
R. Hi, is primarily intended for those cases 
where the name of the applicant for execu- 
tion of the decree does not appear ns a decree- 
holder in t lie decree but in which he liases 
his claim to execute on the ground that he 
is an assignee or transferee of one or more 
decree-holders. Where a preliminary decree 
for mesne profits is assigned pending an in- 
quiry into the mesne profits, and the assignee 
is substituted and gets a final decree passed, 
an application by him to execute that final 
decree is not governed by O. 21. R. 16 or the 
proviso thereto. 17 Pat. 206 = A.I.R. 1938 Pat. 
462. The transferee of a portion of an indivisi- 
ble decree cannot execute it even partially. 35 
A. 204 = 19 I.C. 304 = 11 A.L.J. 249; 58 B. 226 
= 35 Bom.L.R. 1162 = 1934 B. 59. But. unless 
the whole interest is exhausted there is not a 
transfer within the meaning of this rule. 66 
I.C. 679=1922 A. 101. Also 39 I.C. 654 = 15 
P.R. 1917. A decree-holder succeeding ns 
heir to part of the property atf-nched to a 
dcecn8ed judgment-debtor ean proceed against 
the property for the whole debt. 103 I.C. 911 
= 1927 M. 937. See also 1937 Pat. 607. A 
decree obtained by two persons was sought 
to be executed by ono of them alleging that 
the other hnd relinquished his right during 
pendency of suit. On an objection being 
raised the other decreo-holder gave a purs his 
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stating that he had no objection if the decree 
were executed by the applicant alone. The 
application ultimately failed for want of pro- 
secution. A question being raised whether 
application was according to law and served 
as u step-in-aid of execution held, that the 
statement made by the other decree-holder in 
the purs his did not amount to a relinquish- 
ment or to an assignment of his interest in 
the decree. Tho application made in reliance 
of the alleged relinquishment was mistaken. 
It was however made by a person entitled to 
make it and was thus in accordance with law. 
58 B. 428 = 30 Bom.L.R. 437 = 1934 B. 210. 
The rule lays down how a decree has to be 
transferred in case the transferee desires to 
have it executed, and recognizes only two 
modes of transfer, viz., (1) trunsfer by assign- 
ment in writing, and (2) transfer by opera- 
tion of law. An assignee under an oral 
assignment has, as such, no locus standi to 
apply for execution. 15 B. 307. See also 
1941 It. I). 005. An execution application 
bused on an oral assignment cannot be a 
step-in-aid of execution. (1911) 2 M.W.N. 
559 = 13 l.C. 78. Oral assignment is not 
valid. 43 C. 990=43 I. A. 108 = 31 M.L.J. 
248 (P.C.) ; also 10 l.C. 807; 134 l.C. 194 = 
1931 L. 110; 41 Bom.L.R. 33. No parti- 
cular form of assignment is prescribed in the 
case of decrees. Anything in writing which 
transfers a decree and clearly shows that tin* 
intention was to assign the decree is sufficient. 
What is required - is an assignment in 
substance which is in writing. 44 L.W. 330 = 
1930 M. 543 = 71 M.L.J. 101. But se e also 
1937 Cal. 570 (But the writing must contain 
express words of assignment of decree). 
Where a joint application is made to the 
Court by the holder of a decree and another 
wherein it is stated that the former has no 
objection to surrender all his rights to the 
latter and that the Court should confirm that 
arrangement by a decreo declaring the latter’s 
title to the monies claimable under the 
former’s deexeo. and the Court sanctions such 
arrangement, there is in effect an assignment 
in writing as contemplated by O. 21, I. 16 
3’ hero is no provision in law prescribing a 
particular form of such an assignment. Some 
written authority proceeding from the trans- 
feror of tho decree is sufficient for the Court 
to take action on the application of the trans- 
feree. I.L.R. (1939) Bom. 271=41 Bom.L R 
371 = A.I.R. 1939 Bom. 221. Where pending 
a partnership Buit, the Court with a view of 
protecting the assets of the partnership, 
itself sells a decree in Court, by auction 
through Commissioner to the highest bidder 
from amongst the parties, a formal assign- 
ment in tho sense of document which in 
form purports to assign tho decree is not 
required by law provided tho orders of the 
Court amount to an assignment of the 
decree in substance. 71 M.L.J. 161. A receipt 
acknowledging money paid for tho sale of a 
decreo is not an assignment in writing within 
tho meaning of O. 21, R. 1G. 1934 L. 328 (2). 
A transfer by operation of law means a 


transfer on tho death or by devolution or by 
succession and a transferee by operation of 
law would bo a legal representative of the 
deceased decree- holder or the person in 
whom the interest of tho decree-holder has 
become vested under a statute, e.g., the 
Official Assignee of an insolvent or the 
purchaser at a Court sale in execution of a 
decree. Where the plaintiff's adoptive 

grandmother had during her management of 
tho estate obtained a money decree against 
a certain person and plaintiff having 
subsequently established his right to the 
estate as against the grandmother sought to 
enforce the decree obtained by her, held, 
that the execution proceeding was not legally 
sustainable and that all he he could do was to 
apply for the appointment of a receiver or 
follow the procedure laid down in O. 21, R. 
53. 57 B. 513 = 35 Bom.L.R. 795=1933 B. 

3G7. The words “operation of law” cannot 
apply to a case where a person has become 
the owner of a deeree by some transaction 
i liter vivos. 44 L.W. 336 = 1936 M. 543 = 71 
M.L.J. 161. See also 1939 Bom. 221 = 41 
Bom.L.R. 371; 41 Bom.L.R. 1190; 43 Bom. 
L.R. 724; I.L.R. (1939) Bom. 271. An as- 
signment of a decree bv partition is not 
valid. 9 l.C. 349=13 Bom.L.R. 22. See also 
1937 Cal. 570. A release by the be- 

nami assignee to the real jissignec 
does not amount to an assignment and 
the real assignee cannot then execute the 
decree. 8 P.L.T. 1G3 = 101 l.C. 616 = 1927 P. 
170. True owner can execute a decree ob- 
tained in the name of l>enninidar. 114 l.C. 
495. Judgment-debtor has a right to ques- 
tion validity of decree in favour of minor 
assigned by guardian ad litem without leave 
of Court. See 70 C.L.J. 115=1939 Cal. 588 = 
43 C.W.N. 962. Decree-holder of decree- 
holder does not become transferee by opera- 
tion of law. 5 P. 511 = 7 P.L.T. 793 = 
1926 P. 320. The transfer of a 
decree made by an instrument in writing 
takes effect from the date of the instrument 
and not from the date of its recognition by 
Court. 106 l.C, 54; 26 S.L.R. 153 = 1932 S. 
"1. Assignment of personnl decree does not 
require registration. 106 l.C. 485=1928 M. 
142. Assignee of a part of decree can appl> 
for its execution. 1928 L. 70=107 l.C. 603. 

\\ hen one of several decree-holders assigns 
the decree, and an application to recognize 
the assignment is filed, Court cannot recog- 
nize the assignment in respect of whole 
decree in favour of the assignee but only 
the interest of the assignor-decree-holde;r. 
145 LC. 891=1933 L. 473 (1). Transfer of 
decree by a decree-holder after insolvency — 
Official Receiver can object to execution. 
1928 M. 360 (2) = 109 l.C. 832. Amendment 
of decree subsequent — Fresh notice necessary 
under R. 16 (1) — If omission to give notice 
is of a technical nature it is cured by S. 99, 

C. P. Code. 1930 M.W.N. 166. * Where 
transfer was recognised by Court, which pass- 
ed the decree, and execution is transferred to 
another Court, the latter Court cannot ques- 
tion transferee’s right to execute. 11 P. 94 
= 1932 P. 168 = 137 l.C. 472. An agent act- 
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mg under the power of attorney obtained 
decrees on mortgages and pending proceed- 
inps for the sale of the mortgaged proper- 
ties, the principal applied under O 21 R 2 
for satisfaction of the decrees. But the 
agent assigned the decrees to a third party 
who applied under R. 16 for recognition of 
the assignment and for execution. IIcUl, 
that it was not open to the Court to go into 
the question whether the alleged satisfaction 
was bona fide or fraudulent, and that the 
decree being alleged to have been satisfied, 
tho petition should be dismissed. 144 I C 
237 = 1933 M. 523 = 64 M.L.J. 732. 

Application. Transferee should apply for 
execution of decree, and cannot apply merely 
for recognizing him as transferee 14 M r I 
393; 14 M.L.T. 513 = 21 I.C. 609; 105 La 
61_1— 4 O.W.N. 1021. See also (1939) 2 Cal. 

° * , Tl,e proper procedure to be followed 
by the transferee of a decree under O. 21. 

R. 16, is that lie must first apply for execu* 
tion of the decree to the Court which passed 
the decree, and pray that the usual notice 
do issue. After the objections, if any, are 
heard and the notice is made absolute, the 

decree may be executed by the transferee in 
the same manner and subject to the same 
conditions ns if the application were by the 
decree- hold or. 39 Bom.L.R. 540= 1937 Rom. 
365. The notice required by that rule must 
first be issued by the Court which passed the 
decree. Such a notice cannot be issued by 
the transferee Court. If i s only when the 
notice is made absolute that the transferee 
acquires a right to apply for execution under 

R. 11 (2). 39 Bom.L.R. 540=19.37 Bom. 365. 
There is no authority for the proposition that 
from the date of assignment of his decree the 
assignor-decree-holder is precluded from exc- 

. • _ . e nere&sarv appli- 

cation under O. 21, R. 16. is made to the 
C ourt which passed the decree by the assignee 

"i ^ person who can execute it 

is the person whose name appears on the 

n « the decree-holder, *>.. the assignor. 
1939 Rang.L.It. 152=A.I.R. 1939 Rang. 245. 
Application by transferee to be brought on 
tho record without asking for execution of 
decree is not an application in accordance 
"With law, as it is not an application for execu- 
tion of the decree; (Case-law discussed.) 27 

S. L.R. 314 = 1933 8. 341. See nho 1935 8. 26. 
But sec 1933 R. 55. Tho prayer for substitu- 
tion is necessarily implied in an application 
by a transferee for execution of tin* decree 
under R. 16 and the substitution of his name 
is in practice generally made before execution 
is proceeded with. 1935 N. 230. Application 
by assignee, for notice to issue under this 
rule, is an application for execution. 29 C. 
235. See also 1936 A.M L.J. 79. Application 
under — If can be combined with application 
under 8. 39 — Form and contents of — Tabular 
statement — Necessity — Calcutta High Court 
Rules (Original Side), Ch. 17, Rr. 1 and 2. 
See 39 C.W.N. 961. Assignee of the decree, 
and not merely the transferee of the property 
forming the subicct-mattcer of the suit, can 
»pply. 66 I.C, 878 = 1922 A. 98; 3 Pnt.L.T. 


625 = 69 I.C. 959 = 1922 P 563- 4 A T T 
See also 55 I.C. 983 = 28 P.L.R. 1920. ‘if a 
pereon obtains a decree for possession of 
certain property and sells portions of it to 
others the vendees could not apply to exe 

-T)4 m '7 V 4 A 'H- 759 • 98 IC - 856 
l- -/ M • -40. As to whether transferee of 

a pre-emption decree can apply under this 

rule, see O. 20, R 14. Transferee of a decree 

for costs can apply. 7 A. 457. When decree 

ms been assigned by one assignee to another 

tho second assignee can apply under this rule 

even though the first assignee has not applied. 

r a. 10. A creditor who attaches a decree 

is >n much the same position as the transferee 

of a decree under this rule. 15 C. at 376 See 

mcnt 1 ^ 36 A - L - J - 1 1 ^55=1937 A. 63. As^ign- 
nnnt during pendency of execution proceed- 
ings dates hack to the date of execution 
application. 9 I.C. 549=13 Bom.L.I. 22. 

I lie provisions of this rule are mandatory; 
non-compliance renders all proceedings void. 

T> % 2 t 3 V« 3 I C ‘ 884 - Also 56 I.C. 461; 5 
I at. L.J. 390 = 57 I.C. 250; 54 C. 624. Trans- 
feree is entitled to the benefit of an attach- 
ment obtained by his transferor and can apply 
to execute for further sums becoming due 
under the decree in addition to the sum origi- 
nally sought to be executed for. 13 M.L.T. 
145 18 I.C. 691. Whore properties were 

sold “with all arrears of rent” the purchaser 
should be treated as the assignee of the rent 
decrees as well. 57 I.C. 874=25 C.W.N 863. 
But sc e 59 C. 297=137 I.C. 857 = 1932 C. 439. 

I he assignee of a decree pendente life ig en- 
titled to execute the appellate decree. 35 M. 
L.J. 294 = 44 I.C. 849. Where the assignee of 
a decree, has. at the time of assignment, know- 
ledge of a suit pending at the instance of 
the assignor’s judgment-debtor against the 
assignor, he purchases the decree subject to 
tho right of the judgment-debtor to claim a 
set-off when ho comes to execute his decree. 

161 I.C. 45 = 8 R. Posh. 154 = 1936 Posh. 33. 

If there is an assignment pending proceed- 
ings in execution taken by dec re<v holder, 
there i s nothing in the Code debarring Court 
from recognizing transferee as the person to 
go on with execution 26 C. at 253. Sec 
also 16 A. 1.33; 12 M.L.J. 348; 167 1C. 575 
= 1937 Posh. 18. f 1 93 1 B. 423; 1930 C. 614; 
1926 C. 957; 3 I.C. 324; 26 Cal. 250; 1932 M. 

73 (F.B.); 1921 P. 180; 1924 P. 576 and 
1930 Sind 283. Rel. on; 1927 All. 165 (F.B.). 
Hiss.] Assignee of a preliminary mortgage- 
decree for salo cannot ask for execution, and 
for passing of the final decree under this 
rule. He must first get a final decree. 32 

T.C. 981. Regarding assignment of prelimi- 
nary decree in partition suit, see 24 L.W. 392 
=97 I.C. 754=1926 M. 1129. It is not neces- 
sary that transfer should bo effected before 
the death of flu* iudgment-debtor If effect- 
ed after his death, transferee enn take out 
execution against his legal representatives. 

11 B. 727. Tf the assignor is dead the as- 
signee will be required to produce a succes- 
sion certificate. 15 M. 419. But it may be 
produced at any time during the pendency 
of the proceedings. 19 C. 482. When a 
minor succoeds to an estate which, up to the 
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date it fell into his hands, had been in pos- 
session of the executrix, there is a succes- 
sion or transfer by operation of law. 16 C. 347 
at 340; 11 B. 368. See 4 C.W.N. 785 and 
21 M. 353 at 356. If a Hindu female such 
as a widow or daughter suing on behalf of 
an estate to recover property represents the 
ultimate male heirs entitled to the estate, 
they are hound by the litigation and they can 
take the benefit of it. But there is no prin- 
ciple which can avail the widow of the last 
male owner to enable her to execute the 
decree wrongly obtained by a person claiming 
to be the adopted son of the last male owner 
but whose adoption was subsequently found 
to be invalid. 1933 M. W. N. 1148. As- 
signee of a decree which has been attached 
can still execute it, but subject to the rights 
of the attaching creditor. 17 l.C. 323=13 
M.L.T. 227. Assignment of decree is not 
affected by subsequent order of attachment. 
26 S.L.R. 158=1932 S. 164; 26 S.L.R. 
153. Till a transferee is brought on record 
he has no right to execute the decree. He 
cannot question attachment of the decretal 
amount deposited to the creditor of his 
assignor if before that his assignment had 
not been recognised. 4 R. 426=99 1. C. 
309=1927 R. 55. Assignee can enter up 
satisfaction without an execution applica- 
tion. 17 l.C. 617=12 M.L.T. 592. He 
can execute the decree and his rights can be 
determined even though he himself has not 
filed the execution application. 4 Lah.L.J. 
259=1922 L. 3%. Assignment of rights 
prior to decree. 30 l.C. 831. Equities 
between decree-holder and judgment-debtor 
will be taken into consideration against 
transferee. Plea of partial failure of con- 
sideration for assignment, if can be raised 
by the assignor as well as by the judgment- 
debtor. 4 P. 120=1925 P. 449; 137 l.C. 
715=1932 M. W. N. 326=1932 M. 327. 
Judgment-debtor cannot plead uncertified 
payment in application by transferee. 149 
l.C. 218=1934 A.L.J. 763=1934 A. 445; 
1934 S. 205. Judgment-debtor cannot ques- 
tion on assignment for inadequacy of con- 
sideration for assignment. 20 l.C. 685= 
18 C.W.N. 450. But he has got a right 
of appeal against an order recognising 
transfer of a decree. Order allowing exe- 
cution by assignec-decrce-holder is not ap- 
pealable as an order but is appealable under 
S. 47. 1934 L. 328 (2); 26 l.C. 944=2 

L.W. 109. In the absence of allegation of 
fraud, want of consideration is immaterial, 
if the transferor and transferee arc agreed. 
26 l.C. 685=18 C.W.N. 450, or unless the 
assignment is a sham transaction. 49t l.C. 
141 = 1918 M.W.N. 507. .SYc also 1932 M. 
327=137 l.C. 715=1932 M.W.N. 326. 
When transferee applies under this rule 
judgment-debtors cannot contend that the 
decree was obtained by fraud. 15 B. 307; 
but can contend that transfer was fraudu- 
lent. 23 l.C. 951—1 L.W. 206. See also 


28 C.W.N. 963=1925 C. 23. Where a 
decree is handed over to a trustee by the 
decree-holder and the trustee makes no ap- 
plication under R. 16, but a joint applica- 
tion for execution is made by the trustee 
and decree-holder, the joint application can 
be looked upon as two separate applications 
of two different sets of persons amalgamat- 
ed for purposes of convenience and hence 
even though the trustee can be disallowed 
to execute the decree, the decree-holder can 
be allowed to do so. 146 l.C. 872=1933 
L. 638. A Civil Court to which an award 
made by a Registrar of Co-operative Socie- 
ties under the Co-operative Societies Act 
has been transmitted for execution has juris- 
diction to recognise an assignment of the 
award under O. 21, R. 16. 50 L.W. 507= 

(1939) 2 M.L.J. 5%. 

To what Court Application made. — 
Application can be made only to Court which 
passed the decree. 25 A. 443; 27 C. 448; 
132 l.C. 183=1931 L. 499; 11 P. 94=137 
l.C. 472=1932 P. 168; 1937 Oudh 111 
(noted infra)\ 39 C.W.N. 961. But an 
order by a Court to which the decree is sent 
for execution is not void. 17 M.L.J. 300; 
1934 L. 6)48 (2). The provision contained 
in R. 16 does not mean that the Court, which 
passed the decree and to which an application 
has to be made for execution by a trans- 
feree of the decree, ceases to be an execu- 
tion Court. The application of the trans- 
feree must be an application for execution 
of the decree. 1934 A.L.J. 768=149 l.C. 
218=1934 A. 445. The legal representa- 
tives of the decree-holder can be brought on 
record even in the Court to which a decree 
is transferred for execution. 71 l.C. 409 
= 1923 N. 105; 1935 S. 26. So also the 
official liquidator of a bank under liquida- 
tion. 161 l.C. 662=1936 L. 152. The 
Court must enquire into the validity of an 
assignment if questioned. 23 l.C. 951=1 
L.W. 206. .SYc. also 24 l.C. 766 ; 28 C.W. 
N. 963=84 l.C. 68=39 C.L.J. 590=1925 
C. 23; but should not enquire into the bad 
faith of the transferee, while recognising the 
transfer. 33 l.C. 71 (Doubting 19 M. 230). 
Objection to execution by transferee of de- 
cree on the ground that transferee is merely 
benamidar for judgment-debtor, should be 
raised in the course of proceedings taken on 
the application under R. 16. Such an ob- 
jection could not be entertained by the Court 
to which the decree is transferred for execu- 
tion. 165 l.C. 891 = 1936 O.W.N. 1236= 
1937 Oudh 111. The decree-holder can 
always execute the decree if the transferee 
is not on record and has not applied for exe- 
cution. 29 M.L.J. 698=31 l.C. 542; 34 
l.C. 791=3 L.W. 521; 1933 S. 119=144 
l.C. 50; 146 l.C. 872=1933 L. 6.18; 152 I. 
C. 443=1934 Pesh. 40; 1935 A.L.J. 1179 
= 1935 A.W.R. 1108=1935 A. 1001; 1935 
N. 230. Where the decree is satisfied the 
transferee decree-holder cannot thereafter 
apply to execute the decree over again. 
Whatever rights he may have are available 
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only against the executing decree-holder and 
not against the judgment-debtor. 41 L W 
295=1935 M. 383= 68 M.L.J. 392. The 
executing Court cannot refuse to allow exe- 
cution at the instance of the transferor till 
the transferee is formally recognized h> the 
Court by substitution of his name for that 
of the original decree-holder. Whether 
such substitution is accomplished by an 
order of the Court passed upon a separate- 
application made by the transferee under 
O. 22, R. 10 or upon an application by him 
for execution of the decree under O. 21, R. 
16, C. P. Code, is immaterial. 1935 N. 230. 
It is also immaterial whether assignment is 
before filing or during pendency of execu- 
tion petition. 37 Bom.L.R. 489=1935 B. 
331. The judgment-debtor cannot object 
on the ground that the decree has been as- 
signed. 18 I.C. 97=16 O.C. 70. Auction- 
purchaser, purchasing certain decrees of his 
judgment-debtor, is a transferee of those 
decrees. 22 M. L. J. 161 = 13 I.C. 324. 
Judgment-debtor cannot plead uncertified 
adjustment in opposition to application under 
R. 16, bv the decree-holder . (47 B. 643 

Not foil.) 55 M. 720=1932 M. 372=62 M.’ 
L.J. 562 (F. B.). But it can be pleaded 
when the adjustment is recited in the deed 
of transfer itself. In such cases, transferee 
cannot execute for whole amount ignoring 
uncertified payments. (1937) 1 M.L.J. 296. 

Notick. — The notices to which reference 
is made in O. 21. R. 16. are merely for the 
benefit of the transferors and the judgment- 
debtors and it was apparently the intention 
of the Legislature to ensure that execution 
proceedings should not be continued unless 
the transferors and the judgment-debtors had 
had a suitable opportunity of coming for- 
ward to contest the validity of the assign- 
ment if they wished to do so. If, however, 
the persons directly interested waive their 
right, acknowledge the validity of the assign- 
ment and raise no objection so far as the 
execution proceedings are concerned, non- 
compliance with the technical requirements 

, 16 would not render a sale a 
nullity, which had been held in the course 
of execution proceedings in which notices 

?w- r i2\r 21, R - 16 ,,ad not been served. 
43 C.W.N. 743= A. I. R. 1939 Cal. 419. 

I lie service of notice under O. 21. R. 16, 
is an essential pre-requisite to the assumption 
of jurisdiction by the C ourt in a proceeding 
to execute the decree, if the application for 
execution _ purports to have been made by 
one who is not the original decree-holder 
out describes himself as an assignee of the 
decree-holder. The non-service of such 
notice makes the sale held in execution of 
that decree void ab initio, although the pur- 
chaser is not the decree-holder himself but 

?. n , a xr° u i c s * ran K er • 178 I.C. 257=42 C. 
W. N. 949= A. I. R. 1938 Cal. 734. A 
transfer by operation of law is not an as- 
signment and no notice is necessary under 
the proviso. 152 I.C. 776=1934 P. 627. 


See also I.L.R. (1938) All. 425=1938 A. L. 
J. 308=1938 All. 256. A decree passed in 
favour of brothers was allotted to one of 
the brothers on partition. Execution appli- 
cation was filed by such brother for his own 
benefit and notice of application was sent 
only to judgment-debtor. Held, that the case 
came within R. 16 and not under R. 15, that 
notice to the other brothers was necessary 
under law, that failure to issue notice though 
it affected the validity of the execution pro- 
ceedings, did not warrant the dismissal of 
the application and that notice should be 
sent to the other brothers. 145 I.C. 715= 
1933 L. 432. Sec also 1933 P. 658=147 I. 
C. 101. Where notice of assignment and 
warrant of attachment were issued, but the 
judgment-debtor objected, it was held that 
the attachment ought not to be allowed be- 
fore hearing the objections. 12 I.C. 547= 
36 B. 58. The judgment-debtor cannot be 
said to have acquiesced in an order of at- 
tachment, when no notice of assignment is 
served on him. (Ibid.); 39 I.C. 952=118 
P.L.K. 1917. Execution sale by transferee 
of mortgage-decree — Subsequent mortgagee 
not served — Sale binds mortgagor though 
not mortgagee. 1930 A. 627=52 A. 898. 
l ailure to serve notice on the judgment- 
debtor or his representatives renders void 
the proceeding in which the failure occur- 
red as well as subsequent proceedings. 1930 
M-W.N. 1187=137 I.C. 171 = 1931 M. 192. 
But executing Court has to presume that 
due notice was given to the judgment-debtor. 

If there is any defect in the execution appli- 
cation the judgment-debtor should make his 
objection to the Court which passed the 
decree. Where lie does not do so lie can- 
not object that he had no notice of the 
transfer and that the executing Court was 
not competent to execute the decree. 30 S. 
L.R. 249=1936 Sind 191. Omission to 
object to a notice of assignment amounts to 
ratification. 83 I.C. 142=1925 A. 206 ( 2); 

8 Pat.L.T. 163=101 I.C. 616=1927 P. 170. 
Where an assignee of a decree files an ap- 
plication for execution and sends notice to 
the assignor and judgment-debtor under 

O. 21, R. 22, but not under R. 16 and the 
judgment-debtor does not let in evidence 
challenging the assignment, the assignee is 
entitled to proceed with the execution with- 
out proving, in the first place, the assignment 

in his favour. 149 I.C. 1003=1934 P. 9. 
Substituted service of notice is good ser- 
vice. 28 I.C. 219=1 L.W. 351. The 
notice is not about the assignment but of 
the execution proceedings. 62 I.C. 30=6 

P. L.J. 358. Therefore he can appeal 
against the order of recognition. 33 I. C. 

71 . When want of notice is not pleaded in 
prior 'execution proceedings, the judgment- 
debtor cannot do so in his application to set 
aside sale. 57 I.C. 707=5 Pat. L.J. 639. 

See also 43 C.W.N. 743=1939 Cal. 419. 
Sale held in execution of a decree by assig- 
ncc without notice to assignor is nullity. 54 
C. 624=105 I.C. 193=1927 C. 781; 117 I. 

C. 614=1929 A. 437. If a decree was 


0. 21, It 16] The Code of Civil Procedure (V of 1908). 


969 


NOTES. 

transferred by assignment after the death of 
the judgment-debtor notice of the transfer 
may he served on his legal representatives. 
(Ibid.) See. also 30 M. 541. The proper 
stage to object to a transfer is when the 
notice is served, and not when the transferee 
tries to execute the order. 87 I.C. 436 
= 1925 A. 662 ; 30 S.L.R. 249=1936 Sind 
191. Issue of a combined notice under O. 

21. Rr. 22 and 16 upon the judgment-debtor 
is sufficient under the law to save limitation. 
1933 P. 658. Under R. 16. if a person ap- 
plied to the Court for his being recognised 
as an assignee decree-holder and for trans- 
mission of the decree from that Court to 
another, it is clearly a petition for execu- 
tion. A transferee decree-holder must not 
only ask for his being brought on record 
but must in the same petition apply for 
execution of the decree. Where the Court 
makes an order recognising the assignment 
to a decree-holder after notice to judg- 
ment-debtor, but the decree-holder takes out 
another application within one year from 
the date of the last order against the party 
against whom execution is applied for, no 
notice is necessary owing to proviso to R. 

22. O. 21. 145 I.C. 974 (1)=65 M.L.J. 

682=1933 M. 797. 

Proviso (2). — The proviso refers to a 
decree for money personally due by two or 
more persons, it does not apply to a case 
in which nothing is due from the assignee 
of the decree personally. 11 C. at 396 
See. also 5 A. 27; 17 Pat. 206=1938 Pat. 
462. Nor to a case where decree-holder by 
inheritance acquires an interest in the estate 
of one of the judgment-debtors. 54 A. 448 
= 1932 A. 704=137 I.C. 50. "Decree for 
money against several persons” is not res- 
tricted to personal decrees for money. 19 
N.L.R. 151 = 1924 N. 41. But a mortgage 
decree for sale is not a money decree 12 
I.C. 70=16 C.W.N. 132; 49 M. 508=1926 
M. 623=51 M.L.J. 139; 70 C.L.I. 143= 
1939 Cal. 425. The proviso therefore docs 
not apply to mortgage decrees as such, but 
it comes into operation only after the pro- 
perty is sold and a personal decree is passed 
1937 Sind 112. The proviso has no appli- 
cation to the converse case where the de- 
cree-holder acquires a share in the estate of 
one of the judgment-debtors. The decree- 
holder is, however, bound to give credit for 
a proportionate amount of the decree 157 

I. C. 651 = 1935 O. W. N. 887=1935 Oudh 
449. An agreement between one of several 
judgment-debtors and an assignee of the 
decree that the decree should be executed 
against the remaining judgment-debtors is 
an agreement in contravention of the express 
provisions of O. 21, R. 16, second proviso 
and cannot be enforced or recognised by anv 
Court. 54 L. W. 144= (1941) 2 M. L. 

J. 167. If the assignee is a joint judgl 
ment-debtor, he cannot execute it. 28 
I. C. 906. See also 44 I. C. 269 
=27 C.L.J. 110; but can sue for contribu- 

C. C. M.— 122 


tion. 20 I.C. 569=18 C.W.N. 113. But 
a transfer to the pleader for the judgment- 
debtor docs not satisfy the decree though 
assigned to him in trust for his clients. If 
called upon he is bound to assign the decree 
to them, but upon equitable terms only. 22 
C.W.N. 491=44 I.C. 13. "I ransfer brought 
about by death is not excluded from the 
operation of the proviso. 98 I.C. 26 (2) 
= 1926 M. 1141=51 M.L.J. 443. Proviso 
is one of procedure only and does not create 
rights and liabilities. 1930 R. 308=128 I. 
C. 584. Where the Court recognises the 
original decree-holder on the record as en- 
titled to execute the decree and allows him 
to proceed with the execution and the decree 
is satisfied thereby, the transferee decree- 
holder cannot thereafter apply to execute or 
l>e heard to say that he should execute the 
decree over again, when he has not taken 
any steps previously to get himself recognis- 
ed as the transferee decree-holder. What- 
ever rights lie may have are available only 
against the executing decree-holder and not 
against the judgment-debtor. 41 L W 295 
=68 M.L.J. 392=1935 M. 383. 

A Binami Assignee can execute. 37 A. 
414=29 I.C. 593; 20 I.C. 685=18 C.W.N. 
4oO. See also 43 I.C. 801=7 L.W. 201; 62 
I.C. 299 ; 21 M. 388. But where the trails- 
feree of a decree is found to be a benamidar 
for the judgment-debtor, the Court is bound 
to ret use execution. 32 I.C 952=40 M 
296. Also 35 M. 659=12 I.C. 657. Whd 
ther transferee is benamidar for judgment- 
debtor must be decided by Court. 95 I C 
706=!926 L. 666; 131 I.C. 229=1931 L. 

•u' * • ' S SO evCM though the assignee 

m r?!!"?? 1- * or one tlie judgment-debtors. 
f4 C \\ .N. 334, Foil. ) 43 M.L. I. 761 = 1922 
M. 510. Also 35 I.C. 624=4 L.W. 534. 
An objection by a judgment-debtor under the 
second proviso to O. 21, R. 16. that the 
purchaser of the decree whose name has been 
ordered to be substituted is a benamidar for 
one of the judgment-debtors, is not barred 

i . res . J udi ^ata by his failure to raise that 
objection when notice of the application for 
substitution was served on him, if he was 

r^ Va ^ of ,hat fact at ,hat time. 1938 O. 
W.N. 346= A. I. R. 1938 Oudh 106. An 
arrangement between decree-holder and some 
of the judgment-debtors that they must pay 
the entire decree amount to him and that he 
must execute the decree against the other 
judgment-debtors and realise the amount due 
and pay it to them is not prohibited bv this 
™ ,e -o" I-C. 902=1927 M. 322=52 M.L. 

J. ifit. A benamidar is competent to take 
out execution of a decree as the transferee 
thereof. 39 C.W.N. 1073. The real trans- 
teree owner of a decrcec cannot apply for 
execution on the ground that the transferee 
was his benamidar and his agent. Only the 
benamidar is entitled to execute. 48 M. 

8 L - 35=100 T -C. 545 
(1)=1927 L. 110; 119 I.C. 542. Sec also 
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17. (1) On receiving an application for the execution of a decree as provided 

„ ’ . . by rule 11, sub-rule (2), the Court shall ascertain 

pHc”“„ f„r° n execution “of Aether such of the requirements of rules I. to 14 as 
decree. may be applicable to the case have been complied with ; 

and, if they have not been complied with, the Court 
may reject the application, or may allcw the defect to be remedied then and there 
or within a time to be fixed by it. 

(2) Where an application is amended under the provisions of sub-rule (i), 
it shall be deemed to have been an application in accordance with law and presented 
on the date when it was first presented. 

(3) Every amendment made under this rule shall be signed or initialled 
by the Judge. 


NOTES. 

17 Pat. 223=1938 Pat. 457. An alleged 
real owner cannot apply to the Court to 
recognize and allow him to execute the de- 
cree. The existence of a declaratory decree 
-to the effect that a benami relationship exists 
between the two parties does not make any 
difference. 149 I.C. 122=1934 Ml. 471=67 
M.L.J. 87. But where the ostensible decree- 
holder has executed a deed of relinquish- 
ment in favour of her husband alleging 
therein that the latter was the real decree- 
holder, the deed of relinquishment amounts 
to an assignment of the decree and the hus- 
band is entitled to apply under R. 16. (48 
M. 553; 1927 P. 170, Dist.) 146 I.C. 626 
= 1933 A.L.J. 248=1933 A. 188. Bcnamidar 
— Transferee — Application by — Maintainable, 
where the alleged real owners arc parties to 
the application and assent to its being enter- 
tained. 1929 P. 1=7 P. 726. Transfer of 
a decree to a relative of a judgment-debtor 
does not amount to a transfer to a judgment- 
debtor. 1929 A. 792. The rejection of an 
application for substitution in the place of 
the decree-holder does not operrale as res 
judicata to a subsequent application under 
this rule. 1925 O. 417=12 O.L.J. 538. No 
suit will lie to establish a right to execute a 
decree, when an order dismissing an applica- 
tion under this rule has been allowed to 
become final. 28 A. 613. But see 20 A. 
539; 10 M.L.J. 27; 1 A.L.J. 61. .SVe also 
7 A. 457. In such a case the assignee can 
sue the assignor for recovery of the money 
paid. 16 M. 325; 20 A. 539. An appeal lies 
against an order refusing an application by 
assigne. 1 A.L.J. 61=25 A. 443; 25 M. 383. 
See also 12 C. 610; 16 A. 483 and 27 C. 670. 
No appeal lies against an order dismissing 
an application to be brought in as the legal 
representative of a deceased judgment -credi- 
tor. 19 M.L.J. 27. 

O. 21. Rr. 16 and 18.— O. 21, R. 18. is not 
inapplicable to the caso of an assignee of a 
decree and R. 16 is no bar to the application 
of R. 18. When a question of cross-decrees 
arises the provisions of R. 18, cannot be 
ignored. 1037 A.L.J. 1371 = A.I.R. 1038 All. 
130. 

O. 21. R. 17. — Where an application for 
execution of decree which is presented 
within time is illegally returned by the Court 


to the decree-holder for correction and the 
decree-holder tiles it some months after it 
had been returned, the application presented 
is not a fresh one but the original one itself 
and R. 17 has no application. 144 I.C. 288 
= 1033 O. 288. See also 145 I.C. 891 = 1933 L 
4f3. 66 C.L.J. 57 ; 1037 Bom. 365=39 Bom. 
L.R. 540. Under R. 17, execution, Court has a 
discretion to allow amendments in an appli- 
cation for execution. 60 I. A. 83 = 60 C -362 = 
1033 P.C. 68 = 64 M.L.J. 421 (P.C.). If power 
to order amendment 'is defined by this 
section. 39 C.W.N. 1144. Under 8. 245 of 
the old Code the Court was bound to reject 
an application not amended as per orders. 
Under the present rule time for amendment 
may be extended, or applicant can show that 
no amendment is necessary 17 N.L.It. 179 — 
63 I.C. 071 ; 60 C. 662 = 60 I.A. 83 = 64 M.L.J. 
421 (P.C.). Also 23 C. 217. For the case- 

law under the old Act, see 16 M . 152; 17 C. 
631 (F.B.) and 26 M. at 103. “As nearly as 
may he." For the meaning of these words, 
sir 1(5 B. at 114. As to defects which could 
or could not he cured by an amendment, s v e 
40 I.C. 982 = 32 P.W.R. 1010. Also 118 P.R. 
1012 = 18 I.C. 516. Under O. 21, R» 17, 
is open to the Court at any time, up to and 
including the hearing, to make an amend- 
ment of an application for execution under 
the terms of the rule. Where an application 
for execution by attachment of immovable 
property, docs not specify any property, an 
application to amend by giving the particu- 
lars of the property to be attached may be 
allowed at the hearing of tho application. 
R. 17 gives express power to the Court to 
make amendments and the fact that hnu ac- 
tion has expired is irrelevant. Even npar 
from O. 21, It. 17. the Court has a general 
jurisdiction to allow amendments. LL-JJ- 
(1038) Bom. 708 = 40 Bom.L.R. r, 70-A.I.K. 
1038 Bom. 405. Howland, The C. P. yode 
does not. make provision for amendment 
applications to execute a decree except r or 
tho purpose of removing formal defects ny 
reason of which the applications *ad to con 
form to the requirements of ° 21, Rr. 

14, and the decree-holder applies to n ® en 

the application under R. ' 7 °J h ZTrrLt M 
is nothing in the Code itself to 
execution proceeding being earned °n m* 

different form from that Pat 571. 

‘>1 Pat L T 407 = A.I.R. 1040 1 at. 

Under O. 21, R.17, where an execution npp »• 
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(4) When the application is admitted, the Court shall enter in the proper 
register a note of the application and the date on which it was made, and shall, 
subject to the provisions hereinafter contained, order execution of the decree accord- 
ing to the nature of the application : 

Provided that, in the case of a decree for the payment of money, the value 
of the property attached shall, as nearly as may be, correspond with the amount 
due under the decree. 


NOTES. 

cation returned for satisfying any of the re- 
quirements of O. 21, Hr. 11 to 14, is re-pre- 
sented, the effect is that the re-presi*ntation 
dates back to tho date of the original pre- 
sentation. The mere fact that a list of the 
properies to be sold for realising the decree 
amount was not given in the original applica- 
tion would not deprive tho decree-holder of 
the benefit of O. 21, K. 17 (2). 11*40 M.W.N. 
547 = 1940 Mad. 893. Court has power either 
to return for amendment or to reject an 
application not complying with Rr. 11 to'14 
of this order. 1 P. 149 = 09 I.O. 200. Decree- 
holder is not bound to proceed against pro- 
perties of judgment-debtors first. 1920 L. 
110. An application to file a fresh list of 
properties against which execution is also 
prayed for, is not an amendment of the 
execution petition. 2 P. 787 = 71 I.C. 144. 
Where a vakil is duly authorized to present 
the application one not in accordance with 
the vakalat wag not dated, does not make 
the application one not in accordance with 
law. 20 .M. 197 (198). Put see 34 L.W. 540 
— 01 M.L.J. 510. Defects of form riot 
affecting the merits should be Mowed to 
bo remedied. See n C. at 036. When an 
amendment is not made within the tune 
allowed, the application does not stand 
rejected unlcss an order is made to that 
effect. 8 C. 479. A rejected application 
under this rule is not a step-in aid of execu- 
tion. 37 I.C. 910 = 21 CAV.N. 835: also 8 N 
L.J. 91; 28 CAV.N. 988 = 84 I.C. 747 = 1925 
C. 102. When permission is granted with no 
time fixed to file list of immovable property, 
if the list is filed after the period of limita- 
tion, the execution application is barred. 22 
I.C. 3.57 — 18 C.L.J. 538. Amendment of 
execution petition by addition of a fresh list 
of properties — Objection not taken by judg- 
ment-debtor at the time— Subsequent objec- 
tion that decree was barred at the time of 
amendment not entertained. 34 CAV.N. 139. 
A filing of a fresh list of properties sought 
to be attached and sold should be treated as 
a continuation of tho original application 
22 CAV.N. 540 = 44 I.C. 553. If applica- 
tion is within twelve years but amendment 
is after 12 years, the application is not barred. 
45 M.L.J. 651=1924 M. 367; the amendment 
will bo deemed to have effect from th* date 
of first presentation. 35 I.C. 876 = 31 M.L.T. 
561. Sec also 40 Bom.L.R. 676 = 1938 Bo-n! 
405. As to competency of application to 
amend execution petition after 12 years from 
date of decree, see 71 M.L.T. 256. Amend- 
ment of execution application — Principle 

governing — Substantive application barred — 
Amendment of tho Bnmc whether permissible. 


8 P. 462 = 1929 P. 407. Where application for 
execution though wrong has been admitted by 
Court not noticing the defect, and afterwards 
Court allows the application to be amended 
though period of limitation has been over, 
the amendment is effective from the date 0 i 
the admission of the application; 152 I.C. 
443=1934 Pesh. 40. So also where an exe- 
cution application is filed within the time 
bona fide against a wrong representative and 
amendment is allowed bringing right person, 
but after 12 years period of limitation. 11 
LAV. 173 = 1935 M. 101=08 M.L.J. 261. 
Execution application against only one of 
two executors— Subsequent amendment by 
addition of other executor is permissible 11 
P. 508 = 1932 P. 306=139 I.C. 840. So also 
amendment as to right to execute decree by 
survivorship instead of by succession 59 0. 
1200 = 30 CAV.N. 018 = 1932 C. 706. So also 
amendment of application for rateable 
distribution under S. 73 into execution 
application under this rule. 9 O.W.N. 1079 
1933 O. 1 5. Permission to amend may be 

it i ^ n application is present- 
ed but also at any subsequent date. 1 1 P. 
540=13 P.L.T. 318=1932 P. 222. O. 21, R. 
17 (1), requires a substantial compliance with 
Mr. 11 to 14, and if an application is de- 
fective, tlie Court can in its discretion allow 
the defect to be remedied either then and 
there or within a time to be fixed by it. It 
•■an allow an amendment under the ride, 
where the amendment is applied for after the 
expiry of the statutory period of limitation, 
provided the execution application has been 
made within time. An amendment of the 
application made after the period of limita- 
tion, should not be dismissed on that ground, 
but ,,,ust be considered on its merits, having 
regnrd to all the cucumstancos of the ease. 

I he Court has a discretion which it must 
exorcise with regard to all the circumstances. 
If the amendment will not prejudice the 
rights of tho other parties existing at tilt 
time of the application for amendment, the 
Court can allow it; and the amendment, if 
allowed, relates back to the date of the appli- 
cation for execution which must have been 
madi within time. I.L.R. (1937) Bom. 091 
-39 Bom.L.R. 540 = A.I.R. 1937 Bom. 305. 

* eg also 00 C.L.J. 57. In execution of final 
mortgage decree for sale, if affidavit and 
encumbrance certificate is filed later, the 
Court should deal with him under this rule. 
1932 A. L.J. 578 = 1932 A. 484 = 139 T.C. 201. 
Amendment of execution application — Final 
decree in mortgage suit — Exeention— Sub- 
ject to decision of appeal from preliminary 
decree — Necessity to amend final decree or 
for fresh final decree — Amendment may be 
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LOC. AMS.— [Allahabad.] Between the words “ been complied with” and “ the Court 
blithe* Court'” W ° rds and the decrcc ‘ holdcr fails to remedy the defect within a time to be fixed 

[Calcutta.] O. 21 , r. 17 ( 1 ) : — 

Cancel the words “ the Court may reject the application or may allow the defect to be remedied 
then and there, or within a time to be fixed by it ” and substitute therefor the following words :— 

, • S ^. a ** allow tflc defect to be remedied then and there or within a time to be fixed 

by it. If the defect is not remedied within the time fixed the Court may reject the application.” 

[Lahore.] Ior the words “and if they have not been to be fixed by it” 

in sub-rule ( 1 ) of r. 17 , substitute the following words : — 

3nd j- have not been complied with, the Court shall fix a time within which the defect 
shall be remedied, and it it is not remedied within such time, may reject the application.” 

[Madras .] 1 (a) Substitute the following for sub-rule ( 1 ) : — 

(* ) O ' 1 receiving an application for the execution of a decree as provided by r. 11 , sub- 
r. ( 2 ), the Court shall ascertain whether such of the requirements of rr. 11 to 14 as may be applicable 
to the case have been complied with ; and, if they have not been complied with, the Court may 
reject the application if the defect is not remedied within a time to be fixed by it.” 

(A) Add the following proviso at the end of the rule : — 

“ Provided that where an execution application is returned on account of inaccuracy in the 
particulars required under r. 11 ( 2 ) ($), the endorsement of return shall state what in the opinion 
of the returning officer is the correct amount.” 

[Nagpur.] Rule 17 .— In sub-rule ( 1 ) of r. 1 7 for the words “ and, if they have not been com- 
plied with . . .. . within a time to be fixed by it ” substitute the words “ and if they have not 

been complied with, the Court may allow the defect to be remedied then and there, or may fix a time 
within which it should be remedied and, in case the decree-holder fails to remedy the defect within 
such time, the Canirt may reject the application.” 

[Oupit.] In Oudh lor ' and, if . . . fixed by it ” substitute “ and if they have not been 

complied with the Court may allow the defect to be remedied then and there or may fix a time within 
which it should be remedied ; and, in case the decree-holder fails to remedy the defect within such 
tune, the Court may reject the application.” 

[Patna.] O. 21 , r. 17 . In r. 17 ( 1 ) substitute the following for the words “the Court may 
reject the application, etc.” to the end of the sub-rule : — 

the Court shall allow the delect to be remedied then and there or within a time to be 
fixed by it, and. if the decree-holder fails to remedy the defect within such time, the Court may reject 
the application.” 

(Rangoon.] 17 . ( 1 ) For the words “ 1 he Court may reject the application or may allow 
the defect to be remedied then and there or within a time to be fixed by it ” the following shall be 
substituted, namely : — “ I he Court may reject the application if the defect is not remedied within a 

time to be fixed by it.” 

18. (1) Where applications arc made to a Court for the execution cl cross- 


LEG. REG. 

1 Vide Fort St. George Gazette, dated 20 - 10 - 36 , 
Part II, pp. 1394 — 1396 . 

NOTES. 

allowed of execution petition in accordance 
with modification in appeal — Procedure. 
(1937) 1 M.L.J. 407 = 1937 Mad. 421 = 45 L. 
W. 278. 

O. 21. R. 17 (4). — See 152 I.C. 1028; 153 
I.C. 1024=1935 P. 143. Decree-holder apply- 
ing for attachment of land as belonging to 
judgment-debtor — Mutation in favour of 
third person — Court, cannot decline to attach. 
37 P.L.R. 33 = 152 I.C. 1028=1935 L. 114. 
Kent decree — Execution as money decree — 
Objection to decree-holder’s valuation of 
properties — Power of Court to take evidence 
and to release part of the properties. 153 1 . 
C. 1024 (1)= 1935 P. 143. 

O. 21, Rr. 18 and 19 — Score ok — Ik ex- 
haustive. — The provisions of the Code re- 
garding a set-off are contained in Kr. 18 and 
19 of O. 21. It is clear that those rules have 
been specifically restricted in their applica- 
tion and unless a easo can be brought strictly 
within the terms of those provisions, no set- 
off can be allowed. 173 I.C. 719 = A.I.R. 1937 


Posh. 83. Rr. 18 and 19 of O. 21, are not 
exhaustive of the eases in which a set-off may 
he allowed in execution proceedings. The 
Court, apart from these rules; has inherent 
jurisdiction on equitable principles to allow 
a set-off of claims arising at different stages 
in the same suit or proceeding, and tins even 
if the right to recover the claim sought to be 
set-off is barred by time. Costs payable to 
one party by another in an appeal from a 
final decree in a partition suit can be set-off 
against the amount payable by that party to 
the other under final decree, when the latter 
applies to execute the decree in his favour. 
32 S.L.R. 1(52 = A. I. R. 1938 Sind 31. See 
also 41 P.L.R. 385 = 1939 Lnh. 85. 

O. 21, Rr. 18—20: Principle ok tiib 
rules. — I f A' has a decree against A nwl ex 
and It have a decree against X, it is clear 
from illustration (b) to R. 18 as well as on 
principle, that X cannot insist on a set-oil. 
Hut if It and A both ask for tho set-off and it 
appears that A incurred the debt to A on 
belmlf of himself and It, tho set off need no. 
necessarily bo refused. It is true that under 
Rr 18 to 20 of O. 21, C. P. Code, tho set-off 
of decrees is not a discretionnry matter de- 
pending upon equitable considerations sue 
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Execution in case of cross- 
dccrces. 


and 


decrees in sepaiatc suits for the payment cf two sums 
of money passed between the same parties and capable 
of execution at the same time by such Court, then 

(a) if the two sums arc equal, satisfaction shall be entered upon both decrees- 

(b) if the two sums are unequal, execution may be taken out only by the 
holder of the decree for the larger sum and for so much only as remains after deducting 
the smaller sum, and satisfaction for the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction of the decree for the smaller sum. 

(2) This rule shall be deemed to apply where cither party is an assignee 
of one of the decrees and as well in respect of judgment-debts due by the original 
assignor as in respect of judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

{a) the decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each party fills the same character 
in both suit ; and ' ‘ 

( b ) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons jointly and scverallv 

may treat it as a cross-decree in relation to a decree passed against him sintrlv in 
favour of one or more of such persons. h 7 


NOTES. 

as may emerge from the circumstances that 
both decrees arise out of the same transac- 
tion. Whatever they arise from, circuity of 
proceedings thereunder can be avoided and 
should be avoided — this is the principle of tin* 
rules. (54 I. A. (57 = 10 P. 127 = (1937) 1 M.L. 
J. 204 (P.C.). All that It. 20 lays down is 
that the provisions of Hr. IS and 19 shall 
apply to cross-mortgage decrees, i.f., if two 
contending parties hold mortgage decrees 
against each other then they will be able to 
set-olT decrees one against tin* other. There 
Ls nothing in the provisions of It. 20 which 
will warrant the Court in holding that a 
decree obtained on foot of a mortgage 
becomes a decree for payment of money and 
therefore it can bo set-off against a simple 
money decree held by the opposite party 1930 
AAV.R. 405 = 1930 A.L.J. 502 = 1930 A. 039. 

O. 21. R. 18: Ckoss-Dkckkks ani> Ciro&t 
Claims. — O. 21, R. 18 is not affected by S. 73 
(rule as to rateable distribution). 1937 A.L. 
J. 1371 = 1938 All 130. The provisions as to 
set-off contained in It. 18 arc exhaustive and 
no set-off on grounds other than those men- 
tioned in it is permissible. Nor can S. 151 
be invoked for such purpose. 138 I.C. 285 = 
1932 L. 537. The rule deals only with .*ro.‘.s- 
decrees and has no application to cross claims 
under the. same decree. 5 A. 272. To these 
It. 19 applies, and this rule and It. 19 apply 
only when a step in execution and a count* i - 
claim have come into existence. 9 A. at (57. 
This rule applies only where both the decrees 
which are sought to he set-off against each 
other are before the Court for execution 
(i.e. there must bo application for execution 
from the holders of the two decrees) and 
each of the decrees must be capable of execu- 
tion at the same time by the Court (i.r., there 
is no attachment or other impediment). If 
oithcr of those conditions is not fulfilled. 


U-° -ifi.V- i'V , l? «••«. 303-/ 2. M V.48,;1i e 

5( 8- un- 12(i IC - 51(5 = 1939 L 

o08 1933 M. 21o=145 I.C. 707. The decrews 

“' 7 8 ° w b “ u "f r «“*u>ion at tl, c same 
J.y set-off must be 

par ...11, • immediately and partly Edb 
alh mi favour of a woman and another decree 
“ pa~cd again* her in favour of those 

passim £ Tl <l 7 rce for maintenance is 
mstalments of maintenance which 

u n^r dUe "“^equ^nt to the date of 

A statute barred debt cannot be set-off aeains't 
l '* 1 '" 0 ' plaintiff. 41. I.C. 818=2? C IV N 

themselves lead to 

ea^on „ , < rrr 

iir >: 0 “, rc . 740 = 1919 Pat.ITCC 37 *> Tl.o 

!l,e lw„ S e'a 0 st' 7s a" J h c ara o^ rS I: 

<ree must he definite. 5 W.R (Mis.i 12 

-ntiorn ris To ’Tc Wot 
mefTr ■ t, ;° T eo ’ ,,;,,Ws i,coo '"* ; 

Z It w Kht ° f SPt nfr - If '*■ true that 

ni) , L , nn0t b ° {r> \ 0n to th «* sot off until 
eioc.H »r^ ninde to the Court for the 

e< ut <on of the two decrees. The right 

hoKtf 89 i8 ! hCr0 ’ nn<1 tI,is of *ho 

.In ** l ° n ° ! ,cpro ° ennnot be defeated bv 
an attachment in favour of a third party of 

the other decree made after tlie right of set- 
off has arisen. Whatever may be the true 
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Illustrations. 

(o) A holds a decree against D for Rs. 1 , 000 . B holds a decree against A for the payment 

of Rs 1,000 in case A fails to deliver certain goods at a future day. B cannot treat his decreets a 
cro?vs-dccTcc under this rule. <u a 

( b ) A and B. co-plaintiffs, obtain a decree for Rs. 1,000 against C, and C obtains a decree 
for Rs. 1,000 against B. C cannot treat Ins decree as a cross-decree under this rule 

, . obtains a decree against B for Rs. .,000 C who is a trustee for B. obtains’® decree on 

behalf of B against A for Rs. 1 , 000 . B cannot treat C's decree as a cross-decree under this rule 

(d) A B t C, D and E are jointly and severally liable for Rs. ,,000 under a decree obtained 
by F A obtains a decree for Rs. 100 against l singly and applies for execution to the Court in 
winch the joint-decree is being executed. /* may treat his joint-decree as a cross-decree under this 

Execution in case of cross- . , ™ hc . rc a PP ,icatio " »? made to a Court fer the 

claims under same decree. c x< cution of a decree under which two parties arc entitled 

to recover sums ol money from each other, then — 


NOTES. 

position in law of an attaching creditor, it 
is plain that lie can have no higher riglus in 
respect of an attached decree than were pos- 
sessed by his judgment-debtor. If at the 
time of the attachment of a decree the decree- 
holder is liable to have his debt extinguished 
by being set-oil: against a cross-decree against 
him. the attaching creditor is subjected in ros- 
pect of the decree to the same liability. Tin- 
right to rateable distribution under ts. 73, 
C. 1*. Code, is confined to assets held by the 
Court. Where one of the judgment-debtor’s 
assets is a decree for the payment to him of 
a sum of money which is liable to be ex- 
tinguished by being set-off against a cioss- 
decree against him, 110 assets representing 
that decree will ever come into the possession 
of the Court if the right of set-off be exer- 
cised. Hence the rule laid down in (). 21, 
It. 18 must be tirst applied before any fjues- 
tion can arise for rateable distribution under 
S. 7.'l. 67 I. A. 350 = 52 L.W. 540 = A.1.K. 
1010 P.C. 173 = (1040) 2 M.L.J. 077 (T.C.). 
A decree directing plaintiff to recover the 
decree amount by sale of properties, but not 
directing payment by defendant, is a decree 
for money, and the provisions of this 1 uh* 
apply to it. 20 M. 318; 13 I. A. 100=14 0 IX 
(l'.C.); 10 W.R. 303; 5 W.K. 52. Sec also i5 
C. 557 ; 20 M. 428. A mortgage decree is 
not a decree "for the payment of sums of 
money" within the meaning of R. 18 and 
consequently the decree-holder cannot set oil 
the claim thereunder as against a personal 
decree obtained against him. 7 R. 505. S> 
also 1030 A.L.J. 502= 1930 A. W.R. 405=1030 
A. 039. Decree-holder in a pre-emption suit 
can deduct his costs from the deposit made 
by him. 4 Lah.L.J. 354 = 2 L. 204. Judgment- 
debtor is entitled to set-off a decree 
obtained by him against decree-holder, 
although the latter is alleged to be a mere 
bonarnidar in respect of the decree obtained 
by . him. 3 M.L.J. 220. When a pauper 
plaintiff obtains a decree for a portion of his 
claim, and defendant is allowed propor- 
tionate costs the right to set-off does not 
arise until the claim of Government is satis- 
fied. 0 A. 64; 10 A. 188. As regards rights 
of assignee of decree to set-off, see 10 C. at 
021; 7 M.L.J. 227; 20 M. 428. Whore tl.ore 
are essentially cross-decrees, the decree fer 


the smaller sum becomes absorbed in the one 
tor the larger sum and no order of attach- 



, , , , , • Th© purchaser of a 

decree held by A against whom B holds a 
cross- dec roe, takes it subject to a set-off on 
account of B’s decree. H) W.R 32 (FH) 
S<r also 12 I.C. 205 = 4 Bur.L.T. 254; 1037 

A ' ! - J 22 : 1937 A.L.J. 1371=1937 A. 130. Set. 
oil allowed against an attaching decree-holder, 
for sums against the original decree- holder. 
28 C.W.N. 088=1925 C. 102; 1037 All. 422. 
)utf t r. An attaching d<N*rco- holder cannot 
be treated as an assignee within the meaning 

I\ Code. 156 I.C. 477 = 42 L.W. 
<67—1035 A!. 587. There is no room for the 
application of R, 18 (2) unless the person 
claiming set-off has come on the scene in 
time. The assignee claiming set-off must 
have g,,t the assignment before application? 
are made to execute the decree. 20 N.L.J. 
70. Sec also 1037 A.L.J. 1371. A judgment- 
debtor may set-off against the amount of the 
decree against him, the amount of a decree 
which he has obtained against -the decree- 
holder and other persons. 0 C. 479. Sec 
also 14 A. 339; 2 A. 91. A decree in favour 
of nil the partners of n firm in their indivi- 
dual capacity find a decree by the defendant 
against the firm can be set-off. 29 Bom.L.R. 
396=104 I.C. 319 = 1927 B. 255. If personal 
remedy against the mortgagor is barred, 
decree ceases to be a decree for payment of 
money and Rr. 18 and 19 of O. 21 will not 
apply. 143 I.C. 542=14 Pat.L.T. 189=1933 
I*. 2lo (2). It is doubtful whether a mort- 
gage decree is a joint and several decree, for 
the application of the rule of set-off. 39 I. 
C. 560 = 15 A.L.J. 327. See also 57 C. 855; 

7 R. 505. An appeal lies against an order 
passed under this rule. 16 C. 619. For u 
case of set-off under agreement is not under 
the Code, see 36 Bom.L.R. 643=1934 B. 307. 
Application of rule — Conditions, .38 C.W.N. 
1089 = 59 C.L.J. 500. See also 152 I.C. 8S9 
= 1934 C. 820. As to whether this rule • is 
inconsistent with S. 49 of the Code, see 19.3/ A. 
W.R 191 = 1937 A. 351. 

O. 21. R. 19.— Executing Court has inher- 
ent powers to give effect to a claim to sot-off, 
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. (a) if the two sums are equal, satisfaction foi both shall be entered upon the 

decree ; and, . . 

( b ) if the twe sums arc unequal, execution may be taken out only by the 
party entitled to the larger sum and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall be enterrd upon the decree. 


NOTES. 

although the case does not come within the 
strict terms of K. 19. 00 C.L.J 281 = 39 C. 
W.N. 106. See aho 193G C. 409.' O. 21, B. 
19 deals with a case in which only the two 
parties are entitled to recover sums of money 
from each other. As such it cannot cover a 
case in which the creditors of one of the 
parties are also concerned. 175 I.G 109 = 
1938 O.W.N. 722= A.I.R. 1938 Oudh 109. It. 
39. only requires that the two parties must 
be held entitled to recover sums of money 
from each other. A decree to A against H 
for a sum of money to be recoverable from 
his property is as much a decree to recovet 
the sum of money from D. The decree need 

not necessarily be a decree directing A to 
recover the sum of money from li personally. 
The section does not nay or provide in what 
manner the decree is to bo executed The 
rule would apply even to the case of a decree 
for sale in enforcement of a mortgage or 
charge. (1938) 1 M.L.J. 417 = 47 L.W. 382 
— 1938 Mad. 038. R. 19 applies even f o a 
case of a claim by defendant against a 
plaintiff personally and a claim by ‘lie 
plaintiff against the defendant as legal rcpic- 
sentative of another deceased defendant. And 
tho mere fact that there has to bo some in- 
quiry under S. 50 ns to the extent of the 
property of the deceased in the hands of his 
legal representative or that the sum may be 
limited by the provisions of S. 50 ’do*>s 
not take the case out of the scope of O. 21. 
R. 19, 1941 Sind 49. Where a deeree pro- 

vides for the decree of sums by two parties 
one against tho other, if the holder of ihe 
larger decree seeks to execute hi 8 decree 
without deducting the amount due to ihe 
other party, the holder of the latter party can 
claim a set-off. The fact that in a prior appli- 
cation by the Government for execution in 
respect of Court-fee due from the holder of 
the larger, the holder of the smaller decree 
fails to provo a right to adjust his decree 
against larger decree, will not prevent him 
from putting forward his claim to ad- 
just hi 8 decree against the holder of 
the larger decree when the latter claims 
to execute his decree at a later date 
A. I. R. 1941 Mad. 662=(1941) 1 M L 
.T. 641. Under O. 21, R. 19. where a decree 
provides for the recovery of sums bv two 
parties one against the other, it is only the 
party to whom the larger amount i 8 due. 
who is entitled to execute the decree. Hence 
limitation cannot run against the person who 
is entitled to the lessor decree at a time when 
that decree is not executable having regard to 
R. 19. The fact that more than three years 
have elapsed cannot prevent the holder of the 
lesser decree to claim set-off when the holder 
of the larger decree seeks to execute hiB 


decree. (1941) 1 M.L.J. 64 1. R. 19, does not 
debar tho judgment-debtor liable to pay a 
larger sum than that to which lie i s entitled 
from paying the larger sum and then seeking 
execution of hi 8 smaller amount. Where in 
an execution taken out against another the 
latter claims to set costs due to him not indivi- 
dually but jointly with another, K. 19 has no 
application. Nor is such person entitled (o 
relief on tho principle of justice, equitv and 
good conscience. 1941 A.W.R. (C.C.) 304 = 
1941 O.A. 954. Decree for specific perform- 
ance— Direction to plaintiff to deposit certain 
amount within specified time— Direction that 
on such deposit defendant was to execute and 
register deed of conveyance — Costs allowed to 
plaintiff Plaintiff deducted costs and inter- 
est out of amount to be deposited, and 
deposited only the balance. Held, that the 
plaintiff was entitled to make the above de- 
ductions by way of equitable set-off and that 
the deposit made was proper; assuming that 
O. 2], R. 19, C. P. Code, was inapplicable to 
tho case independent of that rule on general 
principles, and in the exercise of the Court’s 
inherent powers such a claim to set-off could 
be g'ven effect to. 44 LAV. 34 = 1930 M. 626 
— 71 M.L.J. 506. Although ordinarily nothing 
can be set-off against a rent decree, still 
under O. 21, Hr. (2) (,,) and 19. the decree 
•should he executed in respect of only the 
difference between the amount of arrears of 
rent awarded to decree-holder and propor- 
tionate costs awarded in favour of judgment- 
d eh tor by the same deeree. 13 L.R 397 
( c\\) _ 1 , R.D. 46. This rule applies only 
when a step in execution and a cross-claim 
have come into existence. 9 A. at 67. See also 
LUO A. ,l 6. Rule not limited to cross-claims 
of precisely same nature. Even costs may be 
set-off 24 I.C 370. I n order to render 
18 applicable, the parties entitled under 
the decree must hold the same character and 
possess identical rights for enforcing execu- 

lon ' ‘ • “ 7 “‘ V } h<?r0 ' n su *t on a mortgage 
some of the defendants who were impleaded 

as subsequent mortgagees were awarded 
eos.s against the plaintiff, the plaintiff cannot 
under R. 19, b e allowed to deduct the amount 
( \ suc j l <,,,s ^ a from his deem* amount because 
the subsequent mortgagees ar 0 under no obli- 
gation to satisfy the mortgage debt due to the 
p aintiff, 146 I.C. 525. If execution is taken 
out for the smaller sum tins fact does not 

is /£nx hs T ent Proceedings void. 14 C. 

(I.L.). Simultaneous execution against 
person and property should be encouraged. 
Refusal to grant both the reliefs should be 
nn exception and not a rule. 6 L. 548=93 
54 — 192G L. ,110. Costs awarded to 

o°& 

^ W39 A.L.J W 48 2) ,0 [>r " Cmpti ° n <i<,crcc ' 
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Cross-dccrecs and cross- 
claims in mortgage-suits. 


20. The provisions contained in rules 18 and 19, 
shall apply to decrees for sale in enforcement of a mort- 
gage or charge. 


rhe Court may, in its discretion, refuse 

against the person and 
debtor. 


2 1 


Simultaneous execution. 


execution at the same time 
property of the judgment- 


Noticc to show cause against 
execution in certain cases. 


22 . 

made — 


(1) Where an application for execution is 


NOTES. 

O. 21, R. 20. — The words, “decrees for 
sale in enforcement of a mortgage or 
charge”, cannot l>e restricted to personal 
judgments such as may be given under (). 34, 
K. 6. 04 I. A. 07 = 10 1». 127 = 1037 P.C. 30 = 
(1937) 1 M.L.J. 234 (P.C.). The application 
of R. 2U, is not confined to cases whore both 
decrees sire mortgage decrees. A decree for 
sale in enforcement of a charge can, there- 
fore, be set-off against a decree for mesne 
profits. 10 P. 127 (P.C.). Applicability of 
rule when one is si money decree and the other 
si mortgage decree. 140 I.C. 3 <8 = 0.1 M.L.J. 
722 ; 143 I.C. 542 = 14 P.L.T. 180 = 1033 P. 
210 (2). The right, of set-off of decree is a 
right created by law and must be enforced 
unless it is lost under til** law. Right is not 
lost by merely asking the Court to notify 
the encumbrance of decree under O. 21. R. 00. 
143 I.C. 542 = 14 P.L.T. 180 = 1033 P. 210 (2). 

Q. 21. R. 21. — Code gives decree-holder 
right to decide whether ho should execute 
the decree in one way or the other or both. 
If Court considers he should not exercise 
the right in the manner ho desires, it must 
give reasons. It is not enough to say that 
there is property against which ho may pro- 
ceed and therefore he must proceed against 
that first, for that is precisely what the Code 
states he need not do. 150 f.C. 95=1934 N. 
140. 

O. 21, R. 22. — The ease of a transferee of 
n decree is not covered bv provisions of this 
rule. 28 O.C. 330 = 2 O.IV.N. 73 = 1925 O. 
448. Provisions, if mandatory. 1928 C. 60 - 
55 C. 96. See also 1935 R. 42. Notice under 
this rule presupposes tin* presentation of an 
application for execution and pendency of 
such application in a Court. 27 A. 557. R. 22 
makes it obligatory on a decree-holder to 
serve notice of an application for execution 
on the legal representative of a party to the 
decree, or where the party to the decree has 
been declared insolvent, on the Official Re- 
ceiver in insolvency. A sale held without 
notice required by O. 21. R. 22 is void. 53 
LAV. 498 = (1941) 1 M.L.J. 509. Under 
the amended R. 22. there is no power in a 
Court to restrict the option of the decree- 
holder and compel him to purchase property 
at anv minimum price. 26 A.L.J. 1325=112 
I.C. 620=1929 A. 85 (1). The decree con- 
templated in O. 21, R. 22 must be the decree 
to bo executed, not only when it is an appel- 
late decree dealt with in Cl. (2) but also wh-n 
it is a decree which has been reviewed or 
amended, as dealt with in Cl. (3) nnd Cl. (4) of 
Art. 182, Limitation Act. Hence where ft 


decree is amended the period of one year is 
to he counted from the date of the amended 
decree and not the date of the original decree 
187 I.C. 79 = A.l.R. 1940 Pat. 5. R. 22 does 
not apply in the case of summary procedure 
contained in S. Ill, Madras Estates Land 
Act. 118 I.C. 818=1929 M. 517. Last order 
against party includes order which has been 
vacated. 9 P. 499. Order under — Judge 
omitting to record reasons is only an irregu- 
larity and does not render order of arrest 
illegal. 35 CAV.N. 228 = 58 C. 940. Appli- 
cability of rule to award creating mortgage 
for definite period and in case of failure to 
pay within certain period. 146 I.C. 681 = 
1933 Pesh. 71. Once the Court has found that 
the legal conditions do not exist for proceed- 
ing with an execution, there is a lack of 
jurisdiction in tlio carrying on of that execu- 
tion; and nil the proceedings taken in the 
execution which was not properly constituted 
in the absence of proper notice under O. 21, 
R. 22 must fall to the ground. 21 P.L.T. 864 
— A.l.R. 1940 Pat. t>2. As the absence of 
notice under R. 22 goes to the root of the 
jurisdiction of the executing Court, the objec- 
tion can ho taken at anv time. 174 I.C. 463 
= A.l.R. 1938 Pat. 162. 

Notice. — Object and scope of. 146 I.C. 
1024 = 1933 L. 826. Sec also 1926 C. 86. 
Simultaneous issue of notice under this rule 
and order for arrest, is not illegal. 58 C. 
940 = 35 CAV.N. 228=132 I.C. 244 = 1931 C. 
443. But sec also 11 p. 143; 1932 P. 315; 
1932 A. 692. Provisions are mandatory nnd 
proceedings without notice nro void. 105 I. 

C. 65 = 46 C.L.J. 579; 95 I.C. 711 = 1926 C. 
539; 35 CAV.N. 220; 58 C. 825; 144 I.C. 14 = 


1933 Pesh. 41; 1935 R. 42. But sec 60 C.L.J. 
584 = 39 CAV.N 510. Where one of the judg- 
ment-debtors has died at the time of the 
execution of the decree, anil one of his sons 
is substituted for him in the application for 
execution, hut another son is left out, the 
sale must he held to he void for want of 
notice under R. 22. in so far ns the share of 
the latter son is concerned. But ns regards 
tli rt shares of other judgment-debtors the snlo 
cannot he held to be void. 187 I.C. 121 — 
A.l.R. 1940 Cal. 23. When an application is 
made simply to transfer decree for execution 
to another Court, no notice appears to be 
necessary. 22 C. at 924. Reasons must he re- 
corded if notice is dispensed with under Cl. 
(2). 40 I.C. 670 = 33 M.L.J. 539: 30 LAV. 230 
= 1929 M. 718. But sre 34 Bom.L.R. 987 
(where it was held that omission to record 
reason does not invalidate proceedings). The 
notice must issue from the executing Court. 
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(a) more than one year after the date of the decree, or 

( b ) against the legal representative of a paiiy to the decree '[or where an 
application is made for execution of a decree hied under the provisions of section 
44~ A] 

the Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed whv 
the decree should not be executed against him : * 7 

Provided that no such notice shall be necessary in consequence of more 

than one year having elapsed between the date of the decree and the application 

lor execution ll the application is made within one year from the date ol the l ist 

order against the party against whom execution is applied for, made on any previous 

application lor execution, or in consequence of the application being made against 

the legal representative of the judgment-debtor, if upon a previous application 

lor execution against the same person the Court has ordered execution to issue 
against him. 

( 2 ) Nothing in the foregoing sub-rule shall be deemed to preclude the 
Court irom issuing any processs in execution of a decree without issuing the notice 
thereby prescribed, if, lor reasons to be recorded, it considers that the issue of such 
n otice would cause unreasonable delay or would defeat the ends of justice 


LEO. REF. 

1 Added by S. 3 of Act VIII of 1937 . 

NOTE8. 

To decide whether h decree is capable of exe- 
cution is u judicial net and cannot bo delegat- 
ed. 43 C. 1)03 = 20 C.W.N. 889 (F.B.). Irregu- 
lar service lias a different effect from that of 
non service. 0 P.L.J. 319 = 01 I.C 823. Sre 
also 149 I.C. 828=13 I\ 407 = 15 P.L.T 273 
= 1934 I*. 274; (50 C.L.J. 584=39 C.W.N. 
510; 48 LAV. 58(5. In order to l>o valid notice 
must give sufficient time to enable judgment- 
debtor to come and oppose the application. 
1928 M. 1052 = 110 I.C. 303. Case os to suffi- 
ciency of notice. 35 CAV.N. 332 = 134 I.C. 
80 — 1931 C. 54(5. Objection to the sufficiency 
of notice should be taken at the earliest 
opportunity. 21 W.R. 148. As to waiver, 
objection for want of notice, see 1935 R. 42 
-155 I.C. 959. Where the judgment-debtor 
lias put in appearance and repeatedly asked 
for adjournment of the sale, obviously with 
the knowledge of the sale, he cannot plead 
want of notice under R. 22 for setting aside 
the sale. 187 I.C. 121=A.I.R. 1940 Cal. 23. 
Ordinarily, the failure to Issue a notice under 
R. 22, to record reasons for not issuing 
such notice would be fatal, and a wile con- 
cluded in such circumstances would be void. 
But where notice of the execution proceedings 
and sale thereunder is issued under O. 21, R. 
fid and the judgment-debtor appears and con- 
tests these proceedings, it i 8 unnecessary t 0 
give the judgment debtor notice of proceed- 
ings that he is already well aware of, and 
failuro to give notice under R. 22 and the 
omission to record reasons dispensing with 
this notice is no more than an irregularity 
which does not take away the jurisdiction 
of the Court. T.L.R. (1940) Lah. 231=41 P 
L.R. 632= A.I.R. 1939 Lah. 473. Objec- 
tion may be raised even in the appellate 
Court for the first time. 9 T.C. 584=13 C. 
L.J. 162. The judgment-debtor will not be 
bound, where service of notice has not been 
in accordance with law and where he has 
not been award of the execution proceedings. 

C. C. M.— 123 


32. I,C. 744. 1 he issue of a notice to a 

major judgment-debtor as if he were a minor 
is not necessarily fatal to further proceed- 
ing in execution, and a sale in execution 
cannot be held to lie null and void on that 
ground. If no notice of any kind is issued 
to a judgment-debtor, there is a refusal to 
carry out the plain duty imposed upon the 
Court by O, 21, R. 22, and the Court has 
no jurisdiction to conduct the sale subse- 
quent y. Rut there is a very clear distinc- 
tion between a case in which no notice is 
issued at all to a particular defendant and 
a case m which notice is issued to him as 
it here were still a minor. 48 L W 586 
= 1938 M.W.N. 586. Where a defendant 
judgmen -debtor is in fact a major but is 
described in the execution application 
as a minor represented by his guar- 
din' aH i u C "L- without an y objection 
being raised by him, and notice under O. 21, 

' a' ' S not to him direct, but to his 

£ o" 21 , r'U' e h Can n° t hear<l to say 

U , .7 K -, 22 ’ has n °t been complied 
uith and therefore the execution sale held 
under such circumstances is a nullity. He 

himself having led the Court to believe that 

* "?V C K C d,rcc,ed to the guardian ad litem 
NNOuld be properly served, by holding himself 

m,n . or ’ cann °t turn round and 
challenge the sale on that ground. There 
is no non-compliance with O. 21, R 22 in 
such a case. 19 Pat. 393=21 Pat T T 223 
=■'• 1 -R^Pa. . 303 . SeJ also 21 

• ‘ ^ at - 62. Non-service of 

- i C rw xT V,t, S ,he sa,c - 28 I C - 8 ?8 
-19 C.W.N. 152; 15 I.C. 506=40 C. 45. 

,. Ut if judgment-debtor appears and contests 
the execution application the objection of 
non-.servKc of notice cannot be given effect 

• ’ 59; 35 C.W.N. 9. One notice 

«s sufficient. Once a notice is served, no 
iresh notice need he served for every exe- 
cution application made more than one year 
after the last order. 2 P. 916=4 P.L.T 
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LOC. AMS.— [Allahabad, Nagpur and Oudh.] (i) Substitute the words “three years” 
for “ one year ” both in r. 22 (1) (a) and in the second line of the proviso to r. 22. 

The following proviso is added to sub-rule (2) “ Provided that no orde^for the execution 

of a decree shall be invalid by reason of the omission to issue a notice under this rule, unless the judgment 
debtor has sustained substantial injury by reason of such omission.” 

[Bombay and N.-YV.F.P.] In r. 22 of O. 21, the words “ two years ” shall be substituted for 
the words “ one year ” wherever they occur. 

(Calcutta.] Add the following as sub-rule (3) to r. 22, O. 21 : — 

“ (3) Omission to issue a notice in a case where notice is required under sub-rule (1), or 
to record reasons in a case where notice is dispensed with under sub-rule (2), shall not affect* the 
jurisdiction of the Court in executing the decree.” 

[Lahorf.] In r. 22 the words “ two years” shall be substituted for the words “one year” 
wherever they occur. 

Add the following proviso at the end of the rule : — 

“ Failure to record such reasons shall be considered an irregularity not amounting to a defect 
in jurisdiction. 

NOTES. meaning of Art. 180, Limitation Act. 26 

721. Also /4 I.C. 202; 1919 P.H.C.C. A. at 364; .10 C. 979. An order in execu- 
386. Notice must issue in every subsequent tion against a dead person is invalid and also 
execution application more than one year old all subsequent proceedings arc a nullity. II 
unless the proviso makes it unnecessary. 6 I.C. 869=247 P.L.R. 1911 But see 4 Pat 
Pat.L.T. 290=5 P. 1 =87 I.C. 531 (F.B.). L.J. 645=52 I.C. 125. If judgment-debtor 
Under certain circumstances, notice issued is dies after order for attachment and sale, and 
sufficient even though some of the judgment- if legal representatives arc not brought on 
debtors are minors, and no guardians arc record, the sale is valid. 45 M.L.J. 413= 
appointed for them. 64 I.C. 25=35 C.L. 47 M. 63. See also 1938 I’. W. N. 259=1938 
J. 9. .See also 21 Pat.L.T. 864=1940 Pat. Pat. 372. As to the effect of non-compliance 
62; 1940 Pat. 303=19 Pat. 393. Execution with the provisions of this rule, see 28 A. 
against surety for judgment-debtor — Death of 193; 21 B. 424 (F.B.). See also 21 C. 19; 
surety pending sale— Notice to heirs of surety 10 C.W.N. 306; 43 L.W. 238=1936 M. 
to show cause against continuance of txccu- 205=70 M.L.J. 162 (F.B.). The manda- 
tion is necessary. 1940 P. 142=18 Pat. 761. tory character of the provision as it stands 
Notice served on an intcrmcddler, though E'only applies when application is being first 
sufficient for the time, will not bar the true taken out. 30 L.W. 995=117 I.C. 705= 
legal representative from raising objetions 1929 M. 275. Execution for arrest of judg- 
subscqucntly . 63 I .C. 248=45 B. 1186. Merc only applies when application is being first 
issue of notice is not sufficient under this date of decree — Summons issued without 
section. It must be served. 64 I.C. 476= notice to judgmtnt-dcbtor — Legality — Obicc- 
25 C.W.N. 972. Proof of service— Order tion not raised — Order whether appealable- 
sheet stating issue and service of notice — Revision. 7 R. 110=1929 R. 161. Sale is 
Not conclusive. 152 I.C. 467=15 Pat.L. void when no notice is issued. 46 I.C. 221 
T. 505=1934 P. 211. Service of notice by =27 C.L.J. 528; 41 I.C. 853=22 C.W.N. 
affixing it on the wall of the house in which 390 ; 44 C. 954=21 C.W.N. 776=38 I.C. 
defendant resides is sufficient. 5 M.H.C. 493; 42 C. 72=27 M.L.J. 150=41 I.A. 251 
R. 100. Service of notice — Failure of judg- (P.C.); 64 I.C. 476=25 C.W.N. 862 ; 48 
ment-debtor to object — Effect of. 1933 P. I.C. 39=5 O.L.J. 551. But see 159 I.C. 
658. See also 151 I.C. 233=1934 Pcsh. 64. 762=42 L.W. 943=69 M.L.J. 862 (absence 

Issuing of a notice under this rule gives a of notice) and 60 C.L.J. 584=39 C.W.N. 
fresh starting point for limitation. 15 A. 510=1935 C. 356. (Non-service of notice) 
84. Even if the application under which the where it was held that the sale would be 
notice was issued was defective or irregular. rendered only voidable and not void therc- 
34 I.C. 280=19 O.C. 17. Expression by. The mere fact that a notice under R. 60 
“against the party” means adverse to the has been issued and has not been complied 
party. Hence an order directing the exccu- with by the legal representative docs not 
tion proveedings to be struck off for the estop him from questioning the sale under 
default of the decree-holder cannot be held R. 90. 146 I.C. 681 = 1933 Pcsh. 71. Notice 

to be an order made against the judgment- issued but suppressed — Sale set aside and 
debtor within the meaning of the proviso to fresh sale held to the knowledge of the 
O. 21, R. 22. 174 I.C. 463t=A.I.R. 1938 judgment-debtor— Issue of fresh notice not 

Pat. 162. The application for issue of necessary. 7 P. 790=1929 P. 79. Any 
notice is a step-in-aid of execution. 35 C. order passed in the absence of any notice, 1 
L.J. 82=1922 C. 44; 1925 C. 668. The date not binding on the judgment-debtor. 1. 

of issuing a notice is the date on which C. 144. There is no doubt that w ere n 

Court orders that it should issue and not notice under O. 21, R. 22, has been *- 
the date on which the notice is drawn up and or served, a sale in execution is whoi y - 

signed. 28 B. 416. But 30 M. 30. Order out jurisdiction. The mere issuing of a notice 

for execution made after issue of notice has is not sufficient. The Court has to ‘ 
the effect of reviving a decree, within the fied that notice has been served on p 
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[Madras.] (i) Substitute the following for sub-rule (i) : — 

“ (0 Where an application for execution is made — 

(a) more than two years after the date of the decree, or 

(b) against the legal representative of a party to the decree, or 

_ . (0 Where the party to the decree has been declared insolvent, against the Assignee or 

Receiver in Insolvency the Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed, why the decree should 
not be executed against him : 


Provided that no such notice shall be necessary in consequence of more than two years having 
elapsed between the date of the decree and the application for execution, if the application is made- 
within two years from the date of the last order against the party against whom execution is applied 
lor made on any previous application for execution, or in consequence of the application being 
made against the legal representative of the judgment-debtor, if upon a previous application for 
execution against the same person the Court has ordered execution to issue against him. 

, *r\ ^' A) J Vhcrc from the particulars mentioned in the application in compliance with r t i ( 2 ) 

{])) supra i, or otherwise, the Court has information that the original decree-holder has transferred anv 
part ol his interest in the decree, the Court shall issue notice of the application to all parties to such 
transfer , other than the petitioner, where he is a party to the transfer.” 

(ii) Add the following proviso to sub-rule ( 2 ) of r. 22 : — 

“ Provided that no order for execution of a decree shall be invalid owing to the omission of 

the Court to record its reasons unless the judgment-debtor has sustained substantial injury as the 
result of such omission. J } 


[Patna. J O. 21 , r. 22 . For sub-r. ( 1 ) of r. 22 substitute the following sub-rule 

r Wh r r n a, ‘ applica,ion for c u xccp,ion is niadc «" writing under r. 11 ( 2 ) the Court executing 
.ic decree shall issue a notice to the person against whom execution is applied for requiring him 

to show cause on a date to be fixed, why the decree should not be executed against him.” 8 

[Rangoon.] R. 22 (1). In clause (a) for the words “ one year ” substitute “ three years ” 

“ three ycLn.” ° f pr ° V1SO '° Sub - rule <» ° f r - ** f« ‘he words •• one year ” substitute 


NOTES. 

whom the Court regards as the proper reci- 
pient of the notice. If no notice is served 
at all, the sale is wholly ineffective. The 
failure to serve the notice is not a mere irre- 
gularity in the publication or conduct of the 
sale. A sale without notice is in the eye of 
the law a nullity. 194 I.C. 372=22 Pat.L.T. 
520. Judgment-debtor dying during exe- 
cution— Person already on record sufficiently 
representing the estate— Fresh notice under 
R. 22 is not necessary. 30 L.W. 995k=l 17 
l.C. 705. But see contra 11 I.C. 893=20 
C.L.J. 337. Where it is said it is only 
voidable and not void. If the judgment- 
debtor had been given an opportunity to show 
cause why the decree should not be 
executed, absence of notice is not very mate- 
rial. 55 I.C. 816=5 Lah.L.J. 67. Where 
a decree is passed against father and son and 
son dies before institution of execution pro- 
ceedings and execution is taken out against 
father not as heir of his son but against him 
personally, notice under R. 22 is not neces- 
sary. 162 I.C. 482=1936 P. 253. Non- 
service of notice on a defendant after attain- 
ing majority is a serious irregularity and will 
vitiate subsequent proceedings, until met by a 
valid defence. 63 I.C. 905=14 L.W. 638. 
Judgment-debtor’s father and son — Son be- 
coming major at execution though minor at 
trial of suit — Fact of majority not brought 
to Court’s notice — Noticei under R. 22 served 
on father but not on the son — There is no 
illegality and son is estopped from challeng- 
ing sale. 117 I.C. 705=1929 M. 275. But 
see 152 I.C. 467=15 Pat.L.T. 505=1934 P. 


311. As to proper form of notice to legal 

tXeTotlr,’ "f 11 P - 241 • Sal < without 
notice to the legal representative of a deceas- 
ed judgment-debtor, is not valid as against 
other judgment-debtors. 45 I C 699- but 
f/.^o S6 I.C. 745=1925 C. 1257. It’ is a 

agWt the? anty l °r Pr ° CCe(l in elution 
aga mst the property of a deceased judgment- 

debtor or in the absence of his proper legal 

representative. The executing Court is not 

precluded from deciding that a person is not 

he proper legal representative by reason of 

the fact that the Court which passed the 

decree has already substituted that person as 

n h , r r rCSCntat i- after notice to him but 
«n his absence. When the proper legal repre- 

widow V !f lS t| SOme ? thcr pcrson ’ namely the 
\\idow of the judgment-debtor, the order 

tote a * Wror V ,crson cannot ^ taken 
is nnttll. the CffeCt that the Widow 

rt 

judgment \ ? ht' Whc I e k ap P eared that the 

aw-frT f’ f J. b ° r h ' S agents were ful, y 
confer ° f th * steps that had been taken in 
connection with the sale and further the par- 

es had agreed that the sale should take 

Ud «t UP ° n i the tCrmS of the cogent order 
and the sale was held in pursuance of that 

agreement, held, that under the circumstances 

,i. sal Cou,d not be avoided by judgment- 

1 l? 7 o° r ,^nt Proper notice under R. 22. 

!I od i?f I C - 299=1933 R. 52. Where 
an adult legal representative is already on the 

record and notice has gone to him under R. 

,s not mandatory that notice should 
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(i) Where the person to whom notice is issued under the last preceding 

Procedure after issue of no J *PP^ ar or does not shov\r’ cause to the 

notice. satisfaction o t the Court why the decree should not be 

executed, the Court shall order the decree to be executed. 

(2) Where such person offers any objection to the execution of the decree 
the Court shall consider such objection and make such order as it thinks fit. ’ 

Process for Execution. 

24. (1) When the preliminary measures (if any) required by the foregoing 

Process for execution. rules ^ av f ,)ccn ta ken, the Court shall, unless it sees 

of the decree. 


— '•**> wuu iiimj, uincss 11 sees 

cause to the contrary, issue its process for the execution 


NOTES. 

also go to others. 30 L.W. 995=117 I.C. 
705=1929 M. 275. Notice to wrong person 
as legal representative. Effect on real repre- 
sentative. 99 I.C. 211=13 O.L.J. 813; 3 
O.W.N. 771=1926 O. 613. Legal repre- 
sentatives — Hindu father — Decree against — 
Execution against sons — Insolvency and death 
of father after attachment of joint family 
property — Sons — If liable to be proceeded 

against. 38 Bom.L.R. 977. Insolvency of 
judgment-debtor pending execution, Official 
Receiver should be substituted for judgment- 
debtor — Sale in his absence — Void. 1929 

M.W.N. 168; 28 Nag.L.R. 317. Whether 
sale is void, where decree-holder is not aware 
of insolvency. 38 C.W.N. 424. Official 
Receiver or Official Assignee, if legal repre- 
sentative. See 68 M.L.J. 78. No notice 
need be served on a judgment-debtor who has 
no interest in the property against which 
execution is sought. 88 I.C. 1039. Sale 
held while attachment subsists but without 
notice is not without jurisdiction but is 
merely irregular and not liable to be set 
aside. 43 M. 57=37 M.L.J. 216. Where 
the legal representative of a deceased judg- 
ment-debtor makes an application to set aside 
an auction sale on the ground that he was 
not served with the requisite notice under R. 
22, the sale is not invalid entirely but only to 
the extent of the applicant’s share. 142 I. 
C. 658=1933 M. 224 (2). An attachment 
without notice is not invalid but is a mere 
irregularity. 26 O.C. 288=1924 O. 120. 
When a notice is issued to a person as guar- 
dian, it must be presumed that he was ap- 
pointed guardian by implication, by the Court. 
5 C.L.J. 434. Appeal lies from an order 
setting aside a sale without notice to the auc- 
tion-purchaser, 3 Lah.L.J. 463i 9 I.C. 711 = 
1926 C. 539. If no reasons were recorded 
for dispensing with notice it being only dis- 
cretionary, the appellate Court may consider 
the executing Court’s use of its discretion on 
the merits. 42 M. L. J. 422=45 M. 875. 
Notice must go when a revivor of a decree 
is sought on the analogy of this rule. 33 
M.L.J. 533=40 M. 1127. An application 
by a decree-holder to continue the execution 
proceedings against the legal representative 
of the deceased judgment-debtor is expressly 
provided for by S. 50 and R. 22. Such an 
application need not necessarily be made by 


a fresh application for execution but it may 
be made by an application in the pending 
execution against judgment-debtor. Such an 
application, if made, is not a "fresh appli- 
cation ” within S. 48. 134 I.C. 730=31 

Bom.R. 858=1931 B. 425 (2). See also 11 
P. 241 = 138 I.C. 99=1932 P. 199. As to 
limitation for suit to set aside sale for want 
of notice, jee 54 C.L.J. 591 = 137 I.C. 378= 
1932 C. 381, Decree not drawn on a non-judi- 
cial stamp — Eexcution — Objection that decree 
invalid and unexecutable — Subsequent vali- 
dation by affixture of proper stamp — Execu- 
tion after one year from the date of original 
decree— Notice— Not necessary. 38 C.W.N. 

1 1 18 . 

o. 21, R. 23 . — See 22 C. 558 and 28 M. 
466 (h.B.). Where there is more than one 
legal representative of the judgment-debtor 
and notice is not issued to one of them the 
sale is invalid only as against the person to 
whom no notice was given. 35 C.W.N. 
220=58 C. 825. Application for substitu- 
tion and execution by heirs of decree-holder 
— /:. r purle order after notice to judgment- 
debtor— Execution case ultimately struck off 
— Fresh application — Pica by judgment- 
debtor that prior application was not in 
accordance with law — Pcs judicata. 1935 
A.L.J. 642=1935 A. 727. 

O. 21, R. 24. — The words "unless it secs 
cause to the contrary" do not confer any 
discretionary power on the Court. 10 C. 
817. Seal of the Court is imperatively 
necessary. Without it the warrant is illegal, 
and resistance to it will be no offence. 3 
Pat.L.J. 636=49 I.C. 171; 5 P. 216=93 
I.C. 146=1926 P. 237. See also 1939 
Rang.L.R. 445. As to the effect to be given 
to a warrant which is not signed by the 
Judge, jcc 7 A. 5071; 22 C. at 604. A 
warrant not specif ying period within which 
to be executed is not a good one. It should 
be executed only by the person authorised to 
execute it. It is not an offence to resist a 
bad warrant. 1 Pat.L.J. 550=36 I.C. 871. 
When the judgment-debtor is arrested and 
brought before the Court the warrant ot 
arrest is executed, that is to say, the aircst 
has been carried out though it may not have 
been carried out in accordance with law 
and may have resulted in the discharge o 
the judgment-debtor. 1940 Rang.L.R. 25J 

=41 Cr.LJ. 567=A.I.R. 1940 Rang. 112. 
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(2) Every such process shall bear date the day on which it i* issued, and shall 

be signed by the Judge or such officer as the Court may appoint in this behalf, and 

shall be sealed with the seal of the Court and delivered to the proper officer to be 
executed. 

(3) In every such process a day shall be specified on or before which it shall 
be executed. 


LOC. AMS. [Allahabad, Oudh and Calcutta.] Add at the end of sub-clause (3) of 

r. 24 after the words “ be executed “ and a day shall be specified on or before which it shall be 
returned to Court.” 

[Bombay and Sind.] The following proviso shall be added to sub-rule (2) of r. 24 of O 21 
namely : — ' r 


Provided that a l ist-class Subordinate Judge may, in his special jurisdiction, send a process 
to another Subordinate Court in the same district for execution by the proper officer in that Court.” 

. [Madras.] Substitute the following for sub-rule (3) : — 

. „ 1 (3) » I nl VCry *“•£ P roces \ a da >' shal1 bc specified on or before which it shall be executed 
and a day shall be specified on or before which it shall be returned to Court.” 

.. rcturLedTffii O^ 1 " (3) ° f 24 f ° T ‘ hc W ° rd “ cxccutcd ” substitute the words 

be retu!ned G ?o N tl!e Court ” “ 3nd 3 day shaI1 a,so ** specified on or before which it shall 


25. (1) The officer entrusted with the execution of the process shall endorse 

Endorsement on process. thereon the day on, and the manner in which it was 
r . . . executed, and, it the latest day specified in the process 

bCCn excecdcd ’ ** ™ Of die delay, or iHt wlsnot 
^chTndonemcm to 7hJcoun* ^ ^ tbe P rocess wi,h 

executc (2 tL W D h ror f ,« he . 1 . end o 0rSeme u t l ° ,he cfrect lhat such officcr is enable to 
and mJ if P, l’ r Court sha " exam,nc him touching his alleged inability 

Xd."E^ tU h ^,t fit> SUmm ° n :md CXaminC -ch inability, a/d 

graph hO?l AMS -I A — an and Odd...] O. 2., r. 25 (2 ).~Suks,i,u„ the following for para- 

e Courl 2 LTeTa^ne Cn htT™na b li 0 or h 'nf' C ' 2V SUCh ^ “ unabl ' <“ «*»•* the process, 
it thinks fn, summon and examine wi,„es,c s P as .0 

[Bombay.] I he following proviso shall be added to sub-rule (2) of r 25 of O 21 • 

.he Nazir Pr or V ;he d Dep a u.; 1 ' -f * process by 
be sufficient compliance with the requirements of this^ul'e.”^ ° f * hc C '° Urt shal1 bc decmcd 10 

[Madras.] (i) Amend O. 21, r. 25 (2) as follows 

InS "' ,h ' W ° rd ’ “ ° r CaU5C him '° hf hy any other Court - aJUr the words “ examine 


the 

if 


hirn. 




NOTES. 

The bailiff has power to delegate the execu- 
tion of the warrant to the process-server. 
But where the bailiff did not delegate his 
authority to arrest to the process-server but 
merely returned the warrant to him for 
endorsement and not for further execution 
and the process-server re-executed the war- 
rant instead of endorsing it, the re-arrest is 
unlawful. But the process-server would be 
protected under S. 79, I.P. Code, if he made 
a genuine mistake of fact and thought that 
the process was returned to him for re-exe- 
cution and was not actuated by malice. 1940 
Ratig.L.R. 253=A.I.R. 1940 Rang. 112. 

Ministerial acts can always be delegated 


where such acts do not require the exercise 
of any discretion or judgment. A Nazir, 
can, threforc, delegate the execution of the 
P^cess to his subordinates. 1£40 Lab. 30 
t=41 P.L.R. 838. See also 1932 All. 227 
— 1932 A.L.J. 179. The warrant cannot 
be executed after the period specified therein 

“ pircd - 10 C. 18; 1933 A.L.J. 1= 
lvo3 A. 46. Where the process has a date 
fixed for its return, it cannot be executed 
after that date ; and any person meddling- 
with property so attached is not guilty under 
S. 424, I.P. Code. 55 A. 119=144 I.C. 32 
1933 A. 46. The period fixed may be 
enlarged. See S. 148. 



982 


The Civil Court Manual (Imperial Acts). [O. 21, R.'26 

cn t rus t ed ( wi t h ^th ;~!r^r PrOV * S ° *° t 2 \ (a) J-" Providcd ,hat a " examination of the officer 
special or T b Y thc . Naz,r ° r thc Deputy Nazir under the general or 

& clause.” Court shall be deemed to be sufficient compliance with thc requirements of 

.Substitute the following in the place of thc present sub-rule ( 2 ) 

©wine to thrrWr 1 ? *" th k CaSC r dccrcc J or _ the payment of money thc process is not executed 
?o thft rff rrt d ‘ A k 7 5“" “P?.? 1 * such ofF,ccr shal1 als « obtain an endorsement on thc process 
thedcc^e-holdTr” ^ ^ decrcc * ho,dcr and a,,cs,cd b V two respectable witnesses who can identify 

Add thc following as sub-rule ( 3 ) : — 

™ Whcr u n ,C cndorscmcnt of such officer is to the effect that he is unable to execute the 

shall examine him or cause him to be examined by any other Court touching 

alleged inability, and may if it thinks fit, summon and examine witnesses as to such inability, 
and shall record thc result : 7P 

. Provided that an examination of the officer entrusted with the execution of a process by 
the Nazir or the Deputy Nazir under thc general or special orders of thc Court shall be deemed to be 
sufficient compliance with the requirements of this clause. 

Wh . c J c ,bc inability to execute the process is stated to be due to thc satisfaction of thc decree 
a ,,i $ . v ‘ Ch satisfaction has been endorsed on the process as mentioned in sub-rule ( 2 ) above, thc Court 
shall issue notice to the decree-holder to show cause on a day to be fixed by the Court, why such 
satisfaction should not be recorded as certified, the Court shall record thc same accordingly. 

A record of satisfaction under thc provisions of this sub-rule shall have the same cfTcct as 
one under the provisions of Order XXI, rule 2 , sub-rule ( 2 ).” 

Stay of Execution. 

26. (1) Thc Court to which a dccrcc has been sent 101* execution shall, upon 

vvk . . sufficient cause being shown, stay thc execution of 

cution. ma> S a> CXC * sucb decree for a reasonable time, to enable thc judg- 

ment-debtor to apply to the Court by which thc decree 
was passed, or to any Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay execution, or for any other order relating 
to thc decree or execution which might have been made by such Couit of first 
instance or appellate Court if execution had been issued thereby, or if application 
for execution had been made thereto. 

(2) Where the property or person of thc judgment-debtor has been seized 
under an execution the Court which issued the execution may order the restitution 
of such property or thc discharge of such person pending thc result of the application. 

(3) Before making an order to stay execution 
or for the restitution of property or thc discharge of 
thc judgment-debtor, the Court may require such 
security from, or impose such conditions upon, thc 
judgment-debtor as it thinks fit. 

LOC. AMS.— [Allahabad, Nagpur, N.-W.F.P. and Oudii.J— In Allahabad, Oudh and 
l\agpur/or may in sub-rule ( 3 ) read “ shall unless good cause to the contrary is shown.” 

[Calcutta.] O. 21 , r. 26 ( 3 ). In sub-rule ( 3 ), r. 26 , O. 21 , cancel the words "the Court 
may require suc h security from, or impose such conditions upon the judgment-debtor as it thinks fit.” 
and substitute therefor thc following words : — 


Power to require security 
from, or impose conditions 
upon, judgment-debtor. 


NOTES. 

O. 21, R. 26. — Thc Court which passes 
■decree retains control of execution proceed- 
ings, and it can transfer the decree to 
two Courts at thc same time for execution. 
5 R. 397=1CW I.C. 1331=1927 R. 258 ( 2). 
Judgment-debtor is not obliged to furnish 
security; he may if he wants stay. 26 P.L. 
R. 634t=1925 L. 552. Execution can be 
stayed only by thc Court to which thc decree 
is sent for execution, and that too only 
temporarily. 7 A. 330. Such Court may 
refer the objector to thc Court which 
passed the decree. 9 C. 916; 4 M. 324; 5 
C. 736; 7 B. 481. Surety under O. 21, 
26 — Liability of — Dismissal of execution 


petition on ground of stay order is not an 
order of final disposal — Surety is not 
discharged. 46 L. W. 350=A. I. R. 
R. 1937 Mad. 721. For enforcement 
of liability of surety, sec S. 145. Power to 
demand security. See 91 I.C. 772=1925 L. 
552. Order requiring security must specify 
a day on or before which it is to be given. 
12 M.L.J. 34. Duty of executing Court 
where decree sought to be executed has been 
modified in appeal. 4 R. 562. An appeal 
lies against an order requiring security. 12 
C. 624. Order for stay cannot be made on 
application by decree-holder. 133 I.C. j43 
•=1931 L. 690. 


O. 21, R. 29] The Code of Civil Procedure (V of 1908). 
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“ the Court shall require security from the judgment-debtor unless sufficient cause is shown 
to the contrary." 

[Lahore.] For the words “ the Court may " substitute the words “ the Court shall, unless 
sufficient cause is shown to the contrary ” in sub-rule (3). 

[Patna.] O. 21 , r. 26 . In sub-r. ( 3 ) of r. 26 substitute the words “shall, unless sufficient 
cause is shown to the contrary,” for the word “ may.” 

[Rangoon.] R. 26 (3). For the word “ may ” substitute “ shall, unless sufficient cause is 
shown to the contrary.” 

27 . No order of restitution or discharge under rule 26 shall prevent the 

property or person of a judgment-debtor from being 
re-taken in execution of the decree sent for execu- 
tion. 

28 . Any order of the Court by which the decree 
was passed, or of such Court of appeal as aforesaid, 
in relation to the execution of such decree, shall be 
binding upon the Court to which the decree was sent 
for execution. 

pending in any Court against the holder of a decree of 
such Court, on the part of the person against whom 
the decree was passed, the Court may, on such terms 
as to security or otherwise, as it thinks fit, stay execution 
ol the decree until the pending suit has been decided. 


Liability of judgment-debtor 
discharged. 


Order of Court which passed 
decree or of appellate Court 
to be binding upon Court 
applied to. 

29 . Where a suit is 

Stay of execution pending 
suit between decree-holder and 
judgment-debtor. 


NOTES. 

O. 21, R. 28. — An cx parte decree obtain- 
ed at L was transferred to F for execution 
and certain property belonging to judgment- 
debtors was sold. Judgment-debtors put in 
objections before executing Court for setting 
aside the sale and at the same time applied 
in the Court at L for setting aside the cx 
parte decree. The Court at L, at the instance 
of the judgment-debtors issued a robkar to 
Court at F directing that proceedings with 
respect to the confirmation of the sale should 
be stayed, the words used being ‘ karivai i- 
mansuri mult aid ki jawe‘ . Executing Court 
ordered that confirmation of the sale was to 
be postponed but rejected the objections by 
judgment-debtors. The sale was confirmed 
by successor of the Judge. It was held, 
that the robkar clearly, meant that all pro- 
ceedings leading up to the confirmation of 
the sale were to be stayed and net merely 
postponement of confirmation of sale; that 
executing Court had no jurisdiction to con- 
sider the objections of judgment-debtor after 
it had received the robkar and its order dis- 
missing the objections was ultra vires and 
the order of confirmation of sale was also 
without jurisdiction. The executing Court 
having assumed jurisdiction not vested in it, 
the orders were open to revision. 162 I.C. 
416=1936 Pesh. 97. 

O. 21, R. 29. — A stay under this rule is 
purely a matter of discretion; the appellate 
Court, as a rule, will not interfere with the 
discretion of the Judge who passed it. 159 
I.C. 495=1935 R. 389. R. 29 Ls permissive. 
Thereunder the Court is given the discretion 
of staying the execution whereas R. 92 is 
imperative by enacting that in the absence 
of an application under R. 89, R. 90 or 


R. 91 or where such application has been 
disallowed, the Court is bound to order con- 
firmation of the sale. When these two rules 
arc read together as they should be, the 
result is that the Court may in its discretion 
stay execution under R. 29 only before the 
operation of R. 92 takes place, i.e., before 
the sale of the property in question where 
the execution is by sale of the property atta- 
ched. Hence an application for stay of exe- 
cution after the sale of it but before con- 
firmation is not maintainable. 13 R. 351t= 
156 I.C. 521 = 1935 R. 151. Principles of 
the rule have no application to the granting 
of an injunction to postpone sale. 148 I.C. 
7^7=1933 N. 153. Liability of a surety for 
satisfaction of a decree does not cease on 
a decree in a suit by the judgment-debtor to 
set aside the decree but he will be liable if 
the suit be dismissed in appeal unless there 
is a limitation as to his liability in the surety 
bond. 3 R. 496=105 I.C. 602=1927 R. 321. 
Conditional order tor stay has effect from 
date of order, even though the condition is 
fulfilled only later. 25 LAV. 108=99 I.C. 
632=1927 M. 391. The word ‘decided' 
means finally decided. 32 C.W.N. 181. 
But see contra 58 C. 1113=35 C.W.N. 540 
— 134 I.C. 939. The words “until the pend- 
ing suit has been decided” mean after all 
rights of appeal have been exhausted and 
not merely until a decree has been passed 
by the Court. 32 C.W.N. 181. As to the 
meaning of the word “suit,” sec 32 C.W. 
N. 181. “Such Court,” meaning of. 122 
I.C. 182. Under Ss. 37 and 42 Court to 
which a decree is transferred has powers to 
stay execution of a decree under O. 21 , 

R. 29 . 60 C. 1119=37 C.W.N. 846=57 C. 

L.J. 444. Court has no power to stay exe- 
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by the A v A oTdc A r D m 2 * ’ F ' * 9 .~ Add “ or ™Y Person whose interests arc affected 

before the words ** X Sur[tay"* in O “gm “ ^ WO " fa “ P- cd ” a " d 


Mode of Execution. 

30. Every decree for the payment of money, including a decree for the 

of P^yT 0 ' 11 ° r mone y as the alternative to some other 
relief, may be executed by the detention in the civil 

and .at- nf K- P , riSO , n / the i ud K'n<-nt-d('btor, or by the attachment 

and sale ol his property or by both. 


Decree for payment 
money. 


31. (1) Where the decree is for any specific movable, or for any share in a 


NOTES. 

cution if no suit was pending against decree- 
holder on the part of judgment-debtor. 75 
I.C. 419=1923 L. 514. Court has power 
to stay execution when there is a suit by the 
judgment-debtor against the assignee-dccrec- 
holdcr for damages for breazh of an agree- 
ment between them whereby the defendant 
agreed to receive in satisfaction of the assign- 
ed decree certain bonds and to get satisfac- 
tion entered up. 43 L.W. 493=1936 M. 102 
= 70 M.L.J. 120. Sec nisi 40 Bom.L.R. 
188. Execution cannot be stayed on the 
ground that a stranger to the decree im- 
peaches it on the ground of fraud. 8 B. 532. 
Holder of mortgage decree has nothing to 
do with disputes between the representatives 
of his mortgagor. Suits respecting such 
disputes form no ground for stay. 7 C. 
773. A_s to stay of execution of a decree 
on an award, sec 35 B. !96. An appeal 
lies from an order refusing stay. 20 M. 
366; 10 A. 389. But see 9 C. 214. Also 
from an order staying execution. 13 C. 111. 
Security for the full amount of the decree 
under R. 29, being within the discretion of 
the Court, High Court will not interfere in 
revision, unless the discretion was improperly 
used. 116 I.C. 10b=1929 S. 110. As to 
quantum of security, sec 1 32 I.C. 507=33 
Bom.L.R. 370=1931 B. 247. Applicability 
of rule to execution proceedings pending 
before one Judge whil suit is pending before 
another Judge of the same Court. (Ibid.) 

O. 21, R. 30. — Decree-holder not bound 
to proceed against properties first. 1926 L. 
110. See also 153 I.C. 422=1935 A. 179. 
See also 1939 Pat. 380. A regularly per- 
fected attachment is an essential preliminary 
to sales in execution of simple money de- 
crees. Where there has been no such attach- 
ment, any sale that may have taken place is 
not simply voidable but de facto void. 5 
A. 86 (F.B.). See also 41 Bom.L.R. 463 
(Power of Court to sell without attachment). 
The words “attachment an I sale" must be 
taken together and not distributivcly. 8 W. 
R. 415. Attachment is necessary only when 
no specific immovable property is affected 
by the decree. 2 P. 768=^3 I.C. 598. In 
the case of mortgage decrees no attachment 
is necessary. 4 B. 515. See R. 21. An 
order directing the refund of money paid 
as compensation under the Land Acquisition 
Act may be enforced under this rule. 32 


C- 921 Where a judgment-debtor conceals 
himself, arrest and attachment of his pro- 
perty can simultaneously be made in execu- 
tion of a decree against him even though he 
owns considerable property and is a lawbardar 
and kursmashin . 145 I.C. 609=34 P.L.R. 
8.">6— 1933 L. 307 (2) . Where there is already 
sufficient security for the realisation of the 
decretal amount and the procedure of the 
decrcc-holdcr savours rather of harassment 
than a genuise desire to realise the decretal 
amount, the Court may in its discretion refuse 
the relief against the person of the judg- 
ment-debtor. 160 I.C. 685=1936 P. 28. 
Decree-holder made an application for exe- 
cution of his simple money decree by attach- 
ment and sale of property. Judgment-debtor 
filed objection stating that he had hypotheca- 
ted a certain house which had been attached 
in lieu of the amount due to the decree- 
holder by a security bond and that as long 
as the decroc-holdcr did not file a suit in 
Court on the basis of the security bond and 
obtain a decree for sale and enforcement of 
the hypothecation lien, the said house could 
not be sold in execution of the decree for 
the amount according to law. Held, that 
although it was open to the decree-holder to 
proceed on the security, if he desired to do 
so, his rights under the simple money decree 
did not cease to exist by reason of the 
hypothecation lien. 153 I.C. 422=1935 A. 
179. 

O. 21. Rr. 30 and 21. — The discretion 
given to the Court by O. 21, R. 21, to refuse 
simultaneous execution against the person 
and the property docs not extend to compell- 
ing the decree-holder to take cither one of 
these methods. The executing Court should 
not disallow an application for the arrest 
of a defaulting judgment-debtor on the 
ground that the latter has sufficient proper- 
ties against which the decree-holder might 
proceed in the first instance. A debtor who 
Is able to pay but docs not pay is in the 
position of a person in contempt of Court. 
The proper course for such a person is to 
purge his contempt by fulfilling the order 
of the Court and pay the decretal 
18 Pat. 366=1939 P.W.N. 604=A.I.R. 1939 

Pat. 380. , , 

O. 21, R. 31.— A decree for delivery of 

specific movable property which can he en- 
forced by the stringent method prescribed 
by O. 21, R. 31/ can be passed only in a 
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r, r ' , , specific movable, it may be executed by the seizure 

property^ or speci lc mov a 1 c if practicable, of the movable or share, and by the 

delivery thereof to the party to whem it has been 
adjudged, or to such person as he appoints to receive delivery on his behalf, or by 
the detention in the civil prison of the judgment-debtor, or by the attachment 
cf his property, or by both. 

(2) Where any attachment under sub-rule (1) has remained in force for 
six months, if the judgment-debtor has not obeyed the decree and the decree-holder 
has applied to have the attached property sold, such property may be sold, and 
out ol the pioceeds the Court may award to the decree-holder, in cases where 
any amount has been fixed by the decree to be paid as an alternative to delivery 

?L-Tr ablC m rty ’ SUcb amount > and, in other cases, such compensation as it 
thinks fit, and shall pay the balance(ifany) to the judgment-debtor on his application. 

(3) Where the judgment-debtor has obeyed the decree and paid all costs 
ol executing the same which he is bound to pay, or where, at the end ol six months 
r °m t < ate ol the attachment, no application to have the property sold lias been 
made, or, il made, has been refused, the attachment shall cease. 

six f V 2I ’ r ‘ 3 1 • — I n sub-rules (2) and (3), wherever the words 

cause, direct »*° CUr ' Uu llu e 1 ircc ,nonl * ls or such extended time as the Court may, for good 

“six montl£!» rTA ^ °’ 2 '’ r ' 3 ' (2) and (3) * Substi,ute ,hc words “ three months "for the words 

fl.AUORti.J In sub-rule (2) for the word “ six ” substitute the word “ three.” 

Add the following proviso after sub-rule (*2» : 

thereof exi! m)\'l! ^ '| u ‘ Court may, in any special case, according to the special circumstances 

! f extend the period beyond three months ; but it shall in no case exceed six months in all.” 

in sub-rule ( 3 ) for the words “six months” substitute the following words:— 

t nee months or such other period as may have been prescribed by the Court.” 

I - Iadras. ] (a) Substitute the following for sub-rules (2) and (3) 

if the judgment-dl'Vtor h 1 i' i* * '\ n< - r | SU,) rU * C bas rcma ' ncd in force for three months, 

(ached property sold sue h nr 1° rt* * ' 1 K *? < | CrC j and tbc decrc-holdcr has applied to have the at- 

r„, and shall pay . ho baWc (if 

it which he fs bound to pay” ol'^vhr^a^^he^nd'of th dcc !' cc and P aid a11 costs of executing 
no application to have the property sold I, , i th , rec m °" ,bs ^ ro,n dlc date of the attachment, 

ment shall cease.” P PtF ‘ y S ° ,d has bccn ,,lade > or, if made, has been refused, the attach- 

(b) Add the following as sub-rule (4) : — 

ruics 

case, rarss 

substitute*")] hree I months.” ANGOON j In f ' 3 ’’ Sub ' ru,cs (2) and (3) f or the words “six months” 

mentioned in sub-rules (2) and (a) to^uch ” a PP bcal 'on, extend the period of three months 
may think lit.” * ptnod > not deeding six months in (all) the whole as it 


NOTES. 

suit where the plaintiff alleges and proves 
facts which give him a right to compel its 
delivery under the provision of S. 11 of the 
Specific Relief Act (39 M. 1 (F.B.), R e I 
on. 42 C.W.N. 523=A.I.R. 1938 Cal! 471.* 
The words "specific movable” in R. 31 , <i 0 
not include money (37 M. 381. Rel on 1 
42 C.W.N.. 523=A.I.R. 1938 Cal*. 47i. 

Execution of money portion of decree in 
C.C.M.— 124 


terms of O. 20, R. 10. 31 C.W.N. 850. 

In a decree for movable property the money 
value is inserted under O. 20, R. 10, as an 
alternative if delivery cannot be had. The 
judgment-debtor is given no option either to 
surrender the property or pay the money. 
Money can be recovered only after delivery 
cannot be had. 13 M.L.J. 444; 39 M. 1 
'=29 M.L.J. 342 (F.B.). 
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mnn,hJ°r UDH l f In J* ub -™ Ics (*) “£ ( 3 ), wherever Ihc words “ six months ” occur substitute “ three 
months or such further time as the Court may, in any special ease, for good cause shown, direct ” 

" Ihrcc'numths 3 ” “and'^IhTfoU^Wng 3 ‘ ^ W ° rds “ m °" ,hs " 

• » ?° Urt "? ay ’ f P r , sufr,cicnt c ause, extend the period of three months mentioned 

in sub-rr. ( 2 ) and ( 3 ) to such period, not exceeding six months in the whole, as it may think fit.” 

32 . ( 1 ) Where the party against whom a decree for the specific performance 

n a contract, or for restitution of conjugal lights, or 

m a D n C c"“o/°rLK„ fi n C oTconl f” h f* passed, has' had arfoppor- 

jugal rights, or for an injunc- uni > o. obeying the decree and has wilfully failed 
tion. to obey it, the decree may be enforced ! fin the case 

of a decree lor restitution of conjugal rights by the 
attachment of h.s property or, ,n the case of a decree for the specific performance 


LEG. REF. 

1 Inserted by Act XXIX of 1923 . 

NOTES. 

O. 21, R. 32. — Applicability to Scheme 
decree — Clause in decree directing payment 
bv trustee— Executability. 71 M.L.J. 87. 
There is no provision of law which entitles 
holder of a decree for an injunction to ap- 
ply to Court for the issue of a special order 
or notice embodying the terms of the decree 
and for having it served through Court on 
the defendant. It may be that Court lias 
an inherent power to do so, but decree-holder 
has no right to ask Court to do so. Where 
it is not shown that defendant has done any 
act which can be construed as disobedience 
or failure to obey the decree of Court, no 
such application is maintainable, under R. 
32, especially when it is admitted that the 
time for enforcing the injunction has not 
yet arrived. 44 L.W. 308=1936 M. 706= 
71 M.L.J. 286. It is futile to argue that 
the only remedy of a decree-holder is to 
bring a separate suit for damages, where 
the judgment-debtor deliberately chooses to 
disobey the injunction issued by the Court 
permanently prohibiting him from holding 
a fair on certain lands. R. 32 specifically 
provides for the execution of a decree for 
injunction. 154 I.C. 744=1935 A. W. R. 
406=1935 A.L.J. 416=1935 A. 480. As to 
limitation for executing a decree for injunc- 
tion, sc£ 37 P.L.R. 576=1935 L. 702. Re- 
lief claimed must be consequential upon an 
infringement of a legal right. 44 I.C. 737 
=3 P.L.J. 106. Decree for specific per- 
formance on contract of sale — Omission in 
plaint and in decree as to delivery of pos- 
session— Executing Court not debarred from 
granting possession to plaintiff. 12 Pat.L. 
T. 636=131 I.C. 529=1931 P. 179. (38 

M. 698, Diss.) Sub-rule (5) is new. It 
has been added to remedy a defect disclosed 
in practice. See 8 C. 174 and 18 W. R. 
282. In executing a decree for injunction, 
the Court is not justified in ordering Police 
to interfere or in appointing a Commissioner 
to sec that the dccrco-holder is not interfer- 
ed with. 40 A. 648=48 I.C. 26. When 
a decree directs a wall to be demolished, a 
second wall built in its place, cannot be de- 
molished by executing the same decree. 
Another suit must be filed. 59 I.C. 594= 


20 P.W.R. 1921. The Court can enforce 
obedience by punishment but cannot order 
a security bond. 3 L.W. 261=32 I.C. 698. 
The rule applies to a compromise decree 
as well, and on breach of the decree execu- 
tion must be taken and no separate suit for 
damages will lie. 45 I.C. 689=7 L. W. 
563; 1930 M.W.N. 609. Where a Court 
dismisses a petition for execution on the 
ground that the petitioning decree-holders 
had not then afforded to the judgment-debtor, 
an opportunity of obeying the decree, a 
subsequent application made after such op- 
portunity had been afforded is not barred. 

21 C. 784 (P.C.); 7 Bom.H.C. (O.C.J.) 
122. A decree for the restitution of conju- 
gal rights between Mahomcdans or Hindus, 
may be enforced under this rule. 1 B. 164; 

9 Bom.H.C.R. 290; 11 M.I.A. 551. See 
also 1 A. 501; 11 M. 327. Under O. 21, 
R. 32, C. P. Code, if the judgment-debtor 
wilfully refused to obey the decree, the only 
remedy open to the decree-holder is to pro- 
ceed to attach the property of the judgment- 
debtor. The Court cannot compel the wife 
against whom a decree for restitution of 
conjugal rights has been passed to go and 
live with her husband. 150 I.C. 307=35 
P.L.R. 655. Sec also 41 P.L.R. (J-. & 
K.) 80. An effective decree for restitution 
of conjugal rights, where the wife is a 
minor, can be made by ordering her parents 
to hand her over and in default Court can 
proceed against their person and property. 

23 I.C. 828. If a person who has been 
directed to refrain from preventing his 
daughter returning to her husband’s house, 
permits her to reside at his house, such con- 
duct docs not amount to interference. 1 A- 
501. Art. 182, Limitation Act, does not 
applv to an application under this rule. 28 

A. 300. The decree-holder is not bound to 
take action on every petty infringement. 29 
M. 314. A valid subsisting attachment is a 
condition precedent to a sale under this sec- 
tion. See 1937 Rang. L. R. 164=169 I.C. 

967=1937 Rang. 126. , 

O. 21, R. 32 ( 1 ).— Decree for injunc- 
tion against father as manager of J°*n 
family may be executed against sj>*tas leg. 

representative. 33 Bom .L. l R. J ' 

C. 968=1931 B. 482 ; 55 B. 709 (doubting 4Z 

B. 504). Sec. also 1931 B. 280. 
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of a contract or for an injunction] by his detention in the civil prison, or ’by the 
attachment of his property, or by both. 

( 2 ) Where the party against whom a decree for specific performance or for 
an injunction has been passed is a corporation, the decree may be enforced by the 
attachment of the property of the corporation or, with the leave of the Court, by 
the detention in the civil prison of the directors or other principal officers thereof, 
or by both attachment and detention. 

(3) Where any attachment under sub-rule ( 1 ) or sub-rule ( 2 ) has remained 
in force for one year, if the judgment-debtor, has not obeyed the decree and the 
decree holder has applied to have the attached property sold, such property may 
be sold ; and out of the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and shall pay the balance (if any) to the judgment- 
debtor on his application. 

( 4 ) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or where, at the end of one year from 
the date of the attachment, no application to have the property sold has been 
made, or il made has been refused, the attachment shall cease. 

( 5 ) Where a decree for the specific performance of a contract or for an 
injunction has not been obeyed, the Court may, in lieu of or in addition to all or 
any of the processes aforesaid, direct that the act required to be done may be done 
so far as practicable by the decree-holder or some other person appointed by the 
Court, at the cost of the judgment-debtor, and upon the act being done the expenses 
incurred may be ascertained in such manner as the Court may direct and may 
be recovered as if they were included in the decree. 

I limitation. 

A, a person of litllr substance, erects a building which renders uninhabitable a family mansion 
belonging to B. A, in spite of his detention in prison and the attachment of his property declines to 
obey a decree obtained against him by B and directing him to remove the building. The Court 
is ol opinion that no sum realizable by the sale of A's property would adequately compensate B for 
the depreciation in the value of his mansion. B may apply to the Court to remove the building 
and may recover the cost of such removal from A in the execution proceedings. 


NOTES. 

O. 21, R. 32 (2). — Object of rule ex- 
plained. 56 C.L.J. 140. 

O. 21, R. 32 (3). — Where property is 
sold under this rule, judgment-debtor has 
no locus standi to apply to set aside the sale 
under O. 21, R. 89. 56 C.L.J. 140. 

O. 21, R. 32 (4). — A wife sued her hus- 
band for return of her jewels or their value 
and obtained decree in December, 1928. 
Prior to that the husband sued his wife for 
restitution of conjugal rights and obtained a 
decree therefor in March, 1929, and he also 
got an attachment of the wife’s decree in 
March, 1929. In 1930, both parties applied 
to execute their respective decrees. Court 
while allowing the husband’s prayer for 
attaching the wife’s decree rejected the 

wife’s prayer to allow execution against the 
person of her husband for money due to her 
under her decree, apparently on the ground 
that her decree was under attachment. The 
wife having appealed against both orders, 
held, that the attachment effected in March, 
1929, by the husband had ceased under 

R. 32 (4) after one year and that the new at- 
tachment ordered in 1930, was not therefore 
bad; that the fact that her decree was under 
attachment was no bar to her executing that 

decree, so long as R. 53 (2) that the pro- 

ceeds arc to go in satisfaction of the decree 
against her is not disregarded. 41 L.W. 


694=1935 M. 413=68 M.L.J. 461. 

O. 21, R. 32 (5).— Rule applies to cases 
of mandatory injunctions and not to cases 
of simple prohibitory injunction. 38 C. 
W.N 101=61 C. 148=1934 Cal. 402. 
Sec also 1935 A.L.J. 416=1938 A. 480 

— A. 858. The act required to be 
done as contemplated by O. 21, R. 32 (5) 
has reference only to a positive act such as 
is required to be done under a mandatory 
injunction. Hence, Cl. 5 of R. 32 of O. 21 
does n°t apply to prohibitory injunctions. 
LL.R (1938) All. 673=1938 A.L.J. 558 

— A.I.R. 1938 All. 416. The injunction 
contemplated by O. 21, R. 32 (5) is a 
niandatory injunction and not a prohibitory 
^notion. 1938 P.W.N. 625=A.I.R. 

1 '' L-L- at * . Where a decree granting a 
prohibitory injunction is disobeyed by the 
defendant, the plaintiff is not bound to bring 
a fresh suit to convert the prohibitory in- 
junction into a mandatory injunction so as 
to enable him to apply under O. 21, R. 32 
(5). The relief to which the plaintiff is 
entitled is laid down by R. 32 itself, that is, 
detention of the defendant in the civil 
prison, or attachment of his property or 
both. The plaintiff can apply for any of 
those reliefs or for both, and the fact that 
he claims relief under O. 21, R. 32 (5) 
would not preclude him from claiming the 
proper relief by applying to the proper 
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- " 2ft sad: a»s ass * - 

(Calcutta.] O. 21, r. 32 (3). 

SubuituU the word, “ three month, "Jo, the words “ one year ” in sub-rule (3), r. 32, O. 2. 
and 1 thefoholins ("3"-“ ” M '“‘ *» “ thr « »<»<•».” 

cxicnci thc C ? url ma V f or sufficient reasons, on the application of the judgment-debtor, 

extend the period beyond three months ; but it shall in no ease exceed one year in all.” 

_ • . In Sub_r ^ lc f or ,he w . ord ? “ °nc year,” substitute thc words “ three months or such other 

period as may have been prescribed by thc Court.” ° Cr 

[Madras.] Substitute the following for sub-rules (3) and (4) : 

three months } TJ ^a' !T cnt . undcr sub - ru, J e (0 or sub-rule (2) has remained in force for 

to hlJTt! c it^h h Jrf J ^ dRmC * n d M IOr \ aS n0t ° bcycd ,he dctrcc and thc decree-holder has applied 
may award 1 , SUch P ro P cr, .>' ma V «*>d ; and out of thc proceeds the Court 

^ ^r^dtmern H.h, °l dCr com P cn ? L ,on “ 11 “.inks fib and shall pay thc balance(if any) 
L ifc I °h °k" h,S ?PP ,,C ? t,on -. 7 hc may on application extend the period of 

fH m nlhs mcnt, oned herein to such period not exceeding one year on the whole as it may think 

which he i/ h W, r. rC thc j ud gmcnt-dcbtor has obeyed the decree and paid all costs of executing it 

of such W.enH T d ° Pf y, . 0r . wh l Cr< ”. at ,hc cnd of ,hrce months from the date of the attachment or 

pro^rtv soM d hi P h n0d Y‘ ' 1 ,h ^ r Cou 1 rl ™ a >' ' ordcr “"dcr sub-rule (3), no application to have thc 
pro P (rt> sold has been made, or if made has been refused, the attachment shall cease.” 

(Nagpur.) In r. 32. (a) in sub-rule (3) — 

(i) for the words “ one year ” substitute thc words “ three months ” ; 

(ii) after the word application insert the words “ and the Court may also, for good cause 
and' n> CXlcnd “ lc t,mc * or “ 1C attachment remaining in force for a period not exceeding one year ” ; 

(b) in sub-rule (4I fur the words ” one year ” substitute thc words “ three months, or such 
lurther time as may have been fixed by thc Court under sub-rule (3).” 

[N.-.W F.P.). In sub-rule (3) for the words “ for one year,” substitute thc words “for three 
months or such further period not exceeding one year in thc whole as may be fixed by thc Court.” 

(Oupii.) Substitute “ three months, or such further time as may have been fixed by thc Court 
under thc previous sub-rule "for " one year ” in sub-rule (4) of r. 32 O. 21. 

| Pa tna.] O. 21, r. 32. In sub-r. (3) of r. 3 2 for the words “ for one year ” substitute the w-ords 
or three months or for such further periods not exceeding one year in thc whole, as may, on sufficient 
cause shown, be fixed by thc Court.” 

(Rangoon.] R. 32 (3). — For the words “ for one year ” the words “ for three months or 
for such further period, not exceeding one year in the whole, as may be fixed by thc Court on the 
application of thc judgment-debtor ” shall be substituted. 

33 . ( 1 ) Notwithstanding anything in rule 32 , thc Court, cither at thc time of 

... . r . passing a decree ‘(against a husband] for thc restitution 

cuting decrees for restitution of °, f con Jug aI r >ghts or at any time afterwards, may order, 
conjugal rights. that the decree 2 [shall be executed in the manner 

provided in this rule.] 


LEG. REF. 

1 Inserted by S. 3, Act XXIX of 1923. 

2 Substituted for the words “ shall not be 
executed by detention in prison, ” by Act XXIX 
of 1923. 

NOTES. 

Court. 1938 P.W.N. 625= A. I. R. 1938 
Pat. 522. 

O. 21, R. 33 (1).— For form of decree 
for restitution of conjugal rights, sec 59 
I.C. 887. When at the time of suit thc 
husband is out of caste, the Court can pass 
a decree conditioned on plaintiff’s obtaining 
restoration to caste. 8 A. 78. Ordinarily 
a decree for restitution of conjugal rights 
against a wife should direct that it should 


not he executed by detention of thc wife in 
prison. 44 B. 972=59 I.C. 361; 73 I.C. 
716=1924 L. 244. Also 10 I.C. 1 77. But 
if she persists in leading an immoral hfc. 
she must he detained in jail. 75 I.C. 24— 
1923 L. 595 (2). A Hindu wife is justified 
in leaving her husband’s protection if he 
habitually treats her with cruelty. 19 C. 
84. As to w'hat amounts to . cruc ‘b , » JifS 
the judgment of Mookcrjcc, J., in 34 C. 7/1. 
In an action for specific performance of a 
contract to sell certain property with culti- 
vating rights Court can compel defendant 

under Cl. (5) to prosecute 
before the Revenue Divisional Officer thus 
enabling thc performance of the contract. 
1926 N. 465. 
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(2) Where the Court has made an order under sub-rule (1) i[* * 

it may order that, in the event of the decree not being obeyed within such period 
as may be fixed in this behalf, the judgment-debtor shall make to the decree-holder 
such periodical payments as may be just, and, if it thinks fit, require that the judg- 
ment-debtor shall, to its satisfaction, secure to the decree-holder such periodical 
payments. 1 

( 3 ) The Court may from time to time vary or modify any order made 
under sub-rule (2) for the periodical payment of money, either by altering the 
times of payment or by increasing or diminishing the amount, or may temporarily 
suspend the same as to the whole or any part of the money so ordered to be paid, 
and again revive, the same, cither wholly or in part as it may think just. ’ 

(4) Any money ordered to be paid under this rule may be recovered as 
though it were payable under a decree for the payment of money. 


34. (r) Where a decree is for the execution of a document or for the endorso 

„ f f . nient of a negotiable instrument and the judgment- 

^,0, , - ^ «° obey , h e ^ , he 

liable instrument. deem. -holder mav prepare a draft of the document 

or endorsement in accordance with the terms of the 
decree and deliver the same to the Court. 


( 2 ) The Court shall thereupon cause the draft to be served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made within 
such time as the Court fixes in this behalf. 

(3) Where the judgment-debtor objects to the draft, his objections shall be 

stated m writing within such tune, and the Court shall make such order approving 
or altering the draft, as it thinks fit. 1 b 

(4) The decree-holder shall deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper uamo 
paper if a stamp is required by the law for the time being in force ; and the Tud-e 

or such officer as may be appointed in this behalf shall execute the document so 
delivered. 


LEG. REF. 

1 The words “and the dccrcc-holdcr is the 
wife” omitted by Act XXIX of 1923, 

NOTES. 

O. 21, R. 34. — As to the procedure 
to be adopted in the case of failure on the 
part of a defendant to execute a document 
as directed in the decree, see 10 C.W.N. 
345. A dcrcc directing transfer of shares 
and registration in favour of the plaintiff 
can be executed on defendant’s failure to 
obey the directions. 41 I.C. 77. A defen- 
dant can execute the decree in his favour. 
24 Bom.L.R. 496=46 B. 990. As to the 
period of limitation within which an appli- 
cation should be made, see 10 B. 91. A 
compromise decree providing for the exe- 
cution of document can be enforced under 
this rule and no suit is rieccssary. 61 I.C. 
535=25 C.W.N. 68. Exection of compro- 
mise decree providing for execution of 
patta. 95 I.C. 179=1926 C. 975. The 
Registrar of High Court has authority, 
when so directed by an order of Court, to 
execute a conveyance on behalf of a party 
refusing to do so, so as to pass his estate, 
but has no authority to bind him by entering 
into any covenants on his behalf. 16 C. 


.30. Action taken by Court in execution of 
decree for specific performance of a con- 
ract of lease, is a proceeding in the suit and 
yf Lj!? does not cease. 48 I.C. 188= 
.VL.R. 176. Where a decree absolute 
or divorce directs the judgment-debtor to 
^tture to his wife a certain amount and to 
execute a proper instrument securing that 
payment, and the judgment-debtor docs not 
ake any steps to comply with the direction, 
the Court can under O. 21. R. 34, execute 
a special power of attorney in favour of the 
\ ' e authorising her on behalf of the 
dgment-debtor to withdraw the amount 
» 0, . ,t ,. of t,lc P r °vidcnt fund of the 
l K | T l ( C )tor ,n a railway company in 
NMich he was employed. The execution of 
such a special power of attorney does not 
contravene the provisions of S. 3 (1) of 

938 0 V '48 nt ?i mdS ^ Ct ' ‘r 3 Luck - ^ 

, T,J cre is no foundation for 

the view that an order under O. 21, R 34 
can be made only when a decree for execu- 
tion of a document is made in a suit for 
specific performance of contracts. The 
rule simply contemplates that there should 
be a decree for execution of a document, 
it may be passed m any suit 67 C.L J. 235 
=A.I.R, 1938 Cal. 767. 
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(5) The execution of a document or the endorsement of a negotiable instru- 
ment under this rule may be in the following form, namelv * 

“ C.D., Judge of the Court of 

(or as the case may be ), for A. B., in a suit by E. F., against A. B.” 

and shall have the same effect as the execution of the document or the endorsement 

ol the negotiable instrument by the party ordered to execute or endorse the same 

(6) The Court, or such officer as it may appoint in this behalf, shall pass 
the document to be registered if its icgistration is required by the law for the time 
being in force or the decree-holder desires to have it registered, and may make such 
order as it thinks fit as to the payment of the expenses of the registration. 

35- (0 Where a decree is for the delivery of any movable property, posses- 

f , , sion thereof shall be delivered to the party to whom 

perty ,r . s ” ccn ac qudgcd or to such person as he may 

appoint to receive delivery on his behalf, and if 
necessary, by u moving any person bound by the decree who refuses to vacate the 
property. 

(2) Where a decree is for the joint possession of immovable property, such 
possession shall be delivered by affixing a copy of the warrant in some conspicuous 
place on the property and proclaiming by beat cf drum, or other customary mode, 
at some convenient place, the substance of the decree. ’ 

under this rule and partly under R. 36. 7 
W.R. 376; 9 W.R. 454. ' See also 17 W.R. 
80; 5 B. 554 and 10 C. 993. Delivery of 
possession to an agent without power of 
attorney is valid. 13 N.L.R. 87=40 I.C. 
089. A reasonable degree of force can be 
used to remove persons bound by decree to 
vacate. 42 C. 313=28 I.C. 1000. Posses- 
sion actually given is not the less effective 
by reason of an irregularity in taking it. 5 
B. 387. Decree for symbolical possession— 
Non-compliance with requirements of R. 35 
(2) and possession not delivered as requir- 
ed by law — Suit for possession by successor- 
in-interest of decree-holder — Limitation. 

145 I.C. 345=34 P.L.R. 839=1933 L. 427. 

See also 1936 L. 749 (case of joint posses- 
sion). An application for actual posses- 
sion can again be put in after it has once 
been dismissed after delivery of formal 
possession. 45 I.C. 7. Decree for posses- 
sion once satisfied by the plaintiffs being 
put in actual possession, cannot afterwards 
be re-executed on plaintiffs being dis- 
possessed. 6 W.R. Mis. 108. Nor on the 
ground that lie got only symbolical posses- 
sion in the prior proceedings. 60 C.L.J- 
286. See also 32 I.C. 44=29 M.L.J. 5(M. 

But where delivery of possession in execu- 
tion of a final decree for partition, which 
entitled applicant to get actual possession, is 
not complete, owing to existence of some 
huts standing on a portion of the land, appli- 
cant can maintain a second application and 
Court acts within its jurisdiction in ordering 
a fresh delivery of possession by removing 
the huts. 152 I.C. 764=38 C.W.N. 832= 

1934 C. 793. When a stranger obstructs 
delivery, remedy is criminal proceedings or 
a suit for damages. 43 M.L.JT. 179=192. 

M. 25. Symbolic delivery by mistake 
where actual delivery ought to be given is 
as good as actual delivery, so far as fS^aros 
persons bound by the decree. 71 I.L. w 
=3 Pat.L.T. 628. See also 9 7 I.C.. 705 
(2). Symbolic delivery will interrupt judg- 


NOTF.S. 

O. 21, R. 35: Scope of Rules. — “Any 
person bound by the decree” includes besides 
the judgment-debtor, any person who may 
be deemed to be bound under law, e..g., a 
sublessee in respect of a decree for eject- 
ment against the lessee. 35 C.W.N. 1132. 
Under O. 21, R. 35, a final decree for fore- 
closure and possession can only be executed 
against the person bound by the decree. 
When a person not bound by the decree is 
in possession of his share in the property, 
the decree for possession cannot be legally 
executed against such person. If the Police 
assist the decree-holder in removing that 
person from possession they exceed the 
powers given by O. 21, R. 35 (3). 1938 

N.L.J. 45. Under R. 35 (1) formal deli- 
very is actual delivery. It is symbolic when 
under R. 35 (2), 36 or 96. Scope — Co- 
sharer not in possession — Decree for posses- 
sion in favour of, against another in posses- 
sion — When can be given. 112 I.C. 143= 
51 A. 303=1928 A. 472 (F.B.). When 
possession under a decree for possession has 
not been obtained, subsequent suit for posses- 
sion is barred. 3 Lah.L.J. 138=59 I.C. 
770. But rcc 35 C.W.N. 12=131 I.C. 698 
= 1931 C. 427. A decree-holder entitled to 
possession of land is entitled to the land 
and the standing crops thereon. 26 M. 438; 
1939 Rang. 388. Where the decree-holder 
is put in possession of land such possession 
inrludes the standing crops. The judgment- 
debtor cannot re-enter in order to reap and 
dispose of the crops which he had cultivated 
upon the land. 1939 Rang.L.R. 157=A. 
I.R. 1939 Rang. 388. Also to any erections 
made thereon after suit. 18 W.R. 527. 
As to right of judgment-debtor's right to 
remove crops after delivery of possession, 
see 61 C.L.J. 586. When possession of a 
village is decreed, the decree-holder is 
entitled to possession of the account-books 
and other papers relating to the village. 11 
B. 485. A decree may be executed partly 
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( 3 ) Where possession of any building or enclosure is to be delivered and 
the person in possession, being bound by the decree, does not afford free access 
the Court, through its officers, may, after giving reasonable warning and facility 
to any woman nor appearing in public according to the customs of the country 
to withdraw, remove or open any lock or bolt or break open any door or do any 
other act necessary for putting the decree-holder in possession. 

36 . Where a decree is for the delivery of any immovable property in the 


NOTES. 

ment-debtor’s adverse possession. 24 I.C. 
850=10 N.L.R. 60. Also 43 I.C. 268= 
34 M.L.J. 97 (P.C.); 96 I.C. 481= 
1926 C. 1172; 1926 L. 35; 1936 A.W.R. 
69=1936 A.L.J. 80=1936 A. 85. But the 
fact that the person in possession continues 
to he in enjoyment of the property just after 
the formality under R. 35 is over, does to 
all intents and purposes amount to an im- 
mediate dispossession of the decree-holder 
after lie has been put in possession. The 
decree-holder must under Art. 142, Limi- 
tation Act, come within 12 years to recover 
possession again and if he does not, his suit 
is time barred. 160 I.C. 441 = 1936 Pesh. 
7. Actual possession must be given if the 
judgment -debtor is in possession. Mere 
formal delivery will not prevent limitation 
running in favour of the judgment-debtor 
71 I.C. 885=1924 L. 301; 1925 M. 1140= 
49 M.L.J. 303. The sub-R. (2) merely 
lays down the manner of executing a decree 
for joint possession. 11 I.C. 87. Sec also 
20 B. 351. A decree for joint possession 
can he executed only in the mode prescribed 
by O. 21, R. 35 (2). Such possession can- 
not he actual physical possession. Nor can 
such a decree entitle one to take actual 
physical possession to the ouster of the 
persons in actual possession of the plot in 
dispute. If such a decree-holder wishes to 
obtain actual physical possession lie has to 
bring a suit for partition. 1939 A.L.J. 
375. The prescribed procedure for sym- 
bolic delivery must he followed. When no 
actual or symbolic delivery has been obtain- 
ed, no subsequent suit lies for fresh posses- 
sion. 20 P.R. 1917=39 I.C. 753. Failure 
to affix warant of delivery vitiates symbolic 
delivery. 1923 L. 693=74 I.C. 1; 55 I.C. 
19=2 Lah.L.J. 202. But where with the 
approval and consent of the judgment- 
debtor, delivery of possession was proclaim- 
ed merely by heat of drum without affixing 
a copy of the warrant on the property as 
required by R. 35 (2), the delivery of 

possession must be deemed to be valid and 
effective as against the judgment-debtor 
166 I.C. 404=1937 O.W.N. 58=1937 Oudli 
275. Joint possession of one co-sharer as 
against another in actual enjoyment can only 
be symbolical. 19 A.L.J. 783=63 I.C. 806. 
It is neither real possession nor equivalent 
to it. 36 B. 373=14 I.C. 447. Symbolical 
delivery of possession in favour of some 
co-sharers — Effect of — No right to eject 
other co-sharers in possession — Separate 
partition proceeding necessary. 14 L.R. 
150 (Rcv.) = 17 R.D. 249. See also 67 C. 


L.J. 39. Publicity of delivery is what sub- 
rule (2) requires. 68 I.C. 182=2 Lab. 
L.J. 564. A decree for joint possession 
is valid unless unreasonable. 34 A. 150= 
13 I.C. 79. A usufructuary mortgagee of 
father’s share cannot have joint possession 
with the son. 25 I.C. 401=16 M.L.T. 229. 
Delivery of symbolical possession — Decree 
providing for Pitas possession — Remedy of 
decree-holder. 35 C.W.N. 12=131 I.C 
69.K_1931 C. 427. I he conditions prece- 

. .. cf I cct i nK delivery of possession 
under O. 21, R. 35 (2) arc the affixing of the 
warrant to the property and the beat of 
drum. I he omission to take any one of 
t >ese two steps is fatal to the proceedings 
and there is no delivery in law ATP 
1941 Pesh. 25. Presumption that forma*- 
nties as to delivery have been complied with 
sec . 31 P-L.R. 1001 = 132 I.C. 181. Where 
judgment-creditor fails to apply for removal 
of an obstruction under O. 21, R. 97 within 
30 days he is not debarred from making an 
application under R. 35 to obtain a fresh 
warrant for possession. He need not file a 
Milt for that purpose. Article 165 of the 
Limitation Act has nothing to do with such 
J" indication for warrant for possession 
fit 't will be applicable notwithstanding the 
tresh order for possession to a subsequent 
application in respect of the same obstruc- 
tion. And if the obstruction is by the same 
person and in the same character, the mere 
fact that the decree-holder is applying under 
a fresh warrant for possession would not 

5 r r ,C ,n bSt ?r Ct r a frcsh obstruction. 
457 (FB ) 2 ~ 3:> BomLR - 1033=1933 B. 

Rr - 35 & 36. — The delivery of 
syubo heal possession of land in execution 

vL of? f .° r ,,ossc . Ssio " amounts to deli- 
ver} of actual possession so far as the judg- 

cerned Cb H r f 0 rescnt afives are con- 

cerned. It breaks the continuity of the 

Possession of the judgment-debtor 
m spite of the technical irregularities, if anv, 
committed in the delivery of possession. A 
ransteree °f the land during the pendency 
• , ,c su, b being a representative of the 
judgment-debtor, is under the rule of lis 
pendens as much bound by the symbolical 
possession delivered as the judgment-debtor 
himself. I. L.R. (1941) Lali . 428. 

i i r Z1, . — Ru,c a PPlies only to person 
Holding exclusive possession of property and 

not bound by the decree. 97 I.C. 170=1926 
i-. OGX. I here is nothing in this rule to 
prevent the applicant from obtaining posses- 
sion without the aid of the Court. 22 W 
R. 406; 15 W R. 99; 18 C. 520; 13 M.L.j'. 
375. No delivery is effected when the 
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T -v , .. f . occupancy of a tenant or other person entitled to occupy 

Decree or delivery of im- the saine an d not bound by the decree to relinauish 
movable property when in u ^ y % :r . icunquisn 

occupancy of tenant. such occupancy, the Court shall order delivery to be 

made by affixing a copy of the warrant in some cons- 
picuous place on the property, and proclaiming to the occupant by beat of drum 
or other customary mode, at some convenient place, the substance of the decree 
in regard to the property. 


Arrest and detention in the Civil Prison. 

37 . (i) Notwithstanding anything in these rules, where an application is 

for the execution of a decree for the payment of money 
Discretionary power to per- by the arrest and detention in the civil prison of a judg- 
mit judgment-debtor to show mcn t-debtor who is liable to be arrested in pursuance 

prison. againSt ctcnt,on ,n of the application, the Court 1 [shall] , instead of issuing 
P ' a warrant for his arrest, issue a notice calling upon him 

to appear before the Court on a day to be specified in the notice and show cause 
why he should not be committed to the civil piison : 

2 [Provided that such notice shall not be necessary if the Court is satisfied, 
by affidavit, or otherwise, that, with the object or effect of delaying the execution 
of the decree, the judgment-debtor is likely to abscond or leave the local limits of 
the jurisdiction of the Court]. 

(2) Where appeal ancc is not made in obedience to the notice, the Court 
shall, if the decree-holder so requires, issue a warrant for the arrest of the judgment- 
debtor. 


LEG. REF. 

1 Substituted for the word “ may ” by Act XXI 
f ^ 

3 This proviso was added by Act XXI of 1936- 

NOTES. 

provisions of this rule arc not complied with. 
41 I.C. 752=52 P.W.R. 1917. Symbolic 
possession in case not contemplated under 
the Code is not effective. 46 B. 932=24 
Bom.L.R. 499. Where there is obstruc- 
tion to actual possession by one entitled to 
a right of residence, only symbolic delivery 
under this rule can be given. 20 I.C. 571. 
The present rule applies when the property 
is in the possession of a mortgagee. 52 I.C. 
269 =22 O.C. 278. Symbolical possession 
under the rule will give the purchaser a 
fresh starting point for limitation. 105 
I.C. 781 = 1928 O. 8. As to whether 
symbolical possession irregularly delivered 
interrupts adverse possession, .rre 1935 L. 
612. After formal possession is given under 
this rule the plaintiff is entitled to bring a 
fresh suit to eject the defendant. 11 C. 
93. If there is a decree for partition and 
the lands arc in possession of tenants, deli- 
very can be given under this rule. 26 M. 
76. No possession need again be claimed 
when a usufructuary mortgagee in posses- 
sion gets a decree for pre-emption. 23 I.C. 
876=12 A.L.J. 521. When the decree- 
holder asked for possession with the crops 
on the land, but possession of land only was 
given, he should again ask for whole posses- 
sion and not for crops only. 97 I.C. 567 
= 1927 M. 71. 

O. 21, R. 37. — (N.R . — Note the amend- 
ment made in the rule by Act XXI of 1936, 
which lays down when notice is not obliga- 


tory). An application for a warrant of 
arrest may be presumed when the warrant 
is issued in the presence of the decree- 
holder’s pleader. 19 I.C. 394=15 Bom.L. 
R. 205. Arrest may be applied for only 
when means, other than by sale of land, fail. 
73 P.L.R. 1915=29 I.C. 152. But see 7 
Lah.L. I. 165=1925 L. 379. If a warrant 
is addressed to the bailiff authorising him to 
arrest a judgment-debtor at a place A and 
the judgment-debtor happens to be found at 
the place H within the jurisdiction of the 
Court, the bailiff is authorised to make the 
arrest at the place where the judgment- 
debtor is actually found. 42 P.L.R. 
374. Where the whole of the pro- 
perty of the judgment-debtor is under 
attachment and it is not shown that 
lie has other means of satisfying the decree, 
the order of the executing Court refusing 
to arrest the judgment-debtor is justified. 

It is open to the decree-holder to proceed 
with the execution of his decree by attach- 
ment and sale of the judgment-debtors 
property. The order of High Court stay- 
ing the sale of the property in execution of 
another decree is no bar to his proceeding 
against that property. 1934 L. 166. 
Grounds for belief of ill-health arc suffi- 
cient to exercise discretion to issue notice in 
the first instance. 9 I.C. 746=14 O.C. 3o. 

A warrant of arrest fixing date of return 
should be issued when applied for, even 
though the judgment-debtor resides outside 
the jurisdiction of the Court. Such warrant 
should be executed by Court having junsdic- 

tion. 44 I.C. 296=3 Pat.L.J. 95. When 

notice has been served on individual mem 
bers of a firm, even though the firn\ ts insol- 


Warrant for arrest to direct 
judgment-debtor to be brought 
up. 
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38 . Every warrant for the arrest of a judgment-debtor shall direct the officer 

entrusted with its execution to bring him before the 
Court with all convenient speed, unless the amount 
which he has been ordered to pay, together with the 
interest thereon and the cost (if any) to which he is 

liable, be sooner paid. 

LOC. AMS. — [Madras.] Substitute the following for the present r. 3O : 

“ 38. Every warrant for the arrest of a judgment-debtor shall direct the officer entrusted 
with its execution to bring him before the Court with all convenient speed, unless the amount which 
he has been ordered to pay, together with the interest thereon and the costs (if any) to which he is 
liable, be sooner paid, or unless satisfaction of the decree be endorsed by the decree-holder on tin- 
warrant in the manner provided in r. 25 (2) above.” 

[Rangoon.] In O. 21, the following shall be inserted as r. 38-A : — 

“ 38-A. The actual cost of conveyance of a civil prisoner shall be borne by the Court ordering 
his arrest or requiring his attendance at Court, as the case may be, and shall not be charecd to th$ 
judgment-creditor.” b 

39 . ( 1 ) No judgment-debtor shall be arrested in execution of a decree unless 

Subsistence allowance. anc \ unt ^ t ^ c decree-holder pays into Court such sum 

as the Judge thinks sufficient for the subsistence of the 
judgment-debtor from the time of his aricst until he can be brought before the 

(iOUI t . 

( 2 ) Where a judgment-debtor is committed to the civil prison in execution 
of a decree, the Court shall fix for his subsistence such monthly allowance as he 
may lie entitled to according to the scales fixed under section 57 , or where no* such 

scales have been fixed, as it considers sufficient with reference to the cla-s to which 
he belongs. 

( 3 ) The monthly allowance fixed by the Court shall be supplied by the 

party on whose application the judgment-debtor has been arrested by monthly 
payments in advance before the first day of each month. y 

( 4 ) The first payment shall be made to the proper officer of the Court for 

such portion of the current month as remains unexpired before the judgment- 
deb tor ,s committed to the civil prison and the subsequent payments (if any) 
shall be made to the officer in charge of the civil prison 7 V 

( 5 ) Sums disbursed by the decree-holder for the subsistence of the judgment 

debtor in the civil prison shall be deemed to be cost- in the suit- J 

Provided that the judgmem-debtor shall not be detained in the civil prison 

words ••?n C 7h* p!~ (5) ** .he 

Ja M,id™ DAY l FOf " ,C CXiS ' ing 5Ub ' n, ' CS (4) and < 5) of r - 39 of O. m, the following shall be 

. “(4) Such sum (if any) as the judge thinks sufficient lor the subsistence and met ^r™ 
of the judgment-debtor for his journey from the Court-house to the civil prisonand 
prison on his release, to his usual place of residence, together with the first oh h,- d • U \ c CIV|1 

under sulnrulc (3) for such portion of .hr current month i n mains un ■xoirc'd 71, ’ 1,1 «‘ van “ 
proper officer of the Court before the judgment-debtor is rominiit..,l pired, shall be paid to the 

subsequent payments (if any) shall be paid to the officer in charge of the civil prkon ** 

(5) Sums disbursed under this rule by tire decree-holder fnr ti,„ u P ° . 

veyancc (if any) of the judgment-debtor shall be deemed to be costs in ffie^sm?^ ^ C ° Sl C ° n ‘ 
account o^an“d prison or arrested on 

^/i/I^e' f^iLffig 39 ~ DtUU lhc P rcScnt (4) and (5) of r. 39 of O. 2,, and 


NOTES. 

vent, they may be proceeded against per- 
sonally. 1925 L. 379. Execution by sale — 
Mortgage decree — Executing Court cannot 
direct arrest of judgment-debtor. 121 I.C. 
293=1930 L. 103. Simultaneous issue of 
notice and warrant is illegal. 1932 A. 692- 
11 P. 743=1932 P. 315=13 Pat.L.T. 502.’ 
But see also 58 C. 940=35 C.W.N. 228= 
C. C. M.— 125 


1931 C. 443. 

O' 21, R. 38. — When a warrant directs a 
IN azir to arrest the judgment-debtor, the 
iNazir may authorise a deputy to execute the 
warrant, by endorsing his name on it. 6 A. 
38a. As for the liability of the Nazir for 
negligence in having allowed the debtor to 
escape, see 4 B. 65. 
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4) Such sum (.f any) as the Judge thmks sufficient for the subsistence and costs of con- 
veyance of the judgment-debtor for his journey from the Court house to the civil prison and from the 
civil prison on his release to his usual place of residence together with the first of the payments in 
ach-ance under sub-mle (3) for such portion of the current month as remains unexpited shall 
paid to the proper officer of the Court before the judgment-debtor is committed to the civil nrison 
and the subsequent payments (if any) shall be paid to the officer in charge of the civil prison 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and cost of 
conveyance (if any) of the judgment-debtor shall be deemed to be costs in the suit ” 

[Nagpur.] To sub-rule (1) of r. 39, the following words shall be added , viz. “ and for the 
cost of conveyance of the judgment-debtor from the place of his arrest to the Court-house ” For 
^sub-rules (4) and (5) of r. 39, the following sub-rules shall be substituted , namely •— 

“ (4) Such sum (if any) as the Judge thinks sufficient for the subsistence and cost of con 
vcyancc of the judgment-debtor for his journey from the Court-house to the civil prison and from 
the civil prison, on his release, to Ins usual place of residence together with the first of the pavmcnts 
in advance under sub-rule (3) for such portion of the current month as remains unexpired shall be 
paid to the proper officer of the Court before the judgment-debtor is committed to the civil prison 
and the subsequent payments (if any) shall be paid to the officer in charge of the civil prison ' * 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and the cost of 
the conveyance (if any) of the judgment-debtor shall be deemed to be costs in the suit.” 

[N.-.W.F.P.] For sub-rule (4), substitute the following ” All payments shall be made to the 
office r-in-chargc of the civil prison. ’ In sub-rule (5), omit the words “ in the civil prison ” 

(Patna.] O. 21, r. 39. In sub-r. (5) of r. 39, delete the words “ in the civil prison ” in the 
first place where they occur. 

[Rangoon.] In r. 39 (5) the words “ in the civil prison ” shall be deleted. In O. 21 r 39 
the following shall be inserted as sub-r. (2-A) : — ’ 

“ (2-A) When a civil prisoner is kept in confinement at the instance of more than one decree- 
holder, he shall only receive the same allowance lor his subsistence, as if he were detained in confine- 
ment upon the application of one decree-holder. Each decree-holder shall, however, pay die full 
allowance for the subsistence, and when the debtor is released, the balance shall be divided rateably 
among the decree-holders and paid to them.” 

1 [ 40 . (0 When a judgment-debtor appears before the Court in obedience 

to a notice issued under rule 37 , or is brought before 
proceedings on appearance t j ic Court after being arrested in execution of a decree 

diencc m notice or after arrest. for thc I ,a y m( - nt of money, the Court shall proceed 

to hear the decree-holder and take all such evidence 
as may be produced by him in support of his application for execution, and shall 
then give the judgment-debtor an opportunity of showing cause why he should 
not be committed to thc civil prison. 

( 2 ) Pending thc conclusion of thc inquiry under sub-rule ( 1 ) the Court 
may, in its discretion, order the judgment-debtor to be detained in thc custody of 
an officer of thc Court or release him on his furnishing security to the satisfaction 
of thc Court for his appearance when required. 


LEG. REF. 

1 Substituted by S. 4, Act XXI of 193b. (This 
supersedes all modifications of thc rule made 
under S. 12 2 of thc Code up to the 27th October, 

1936 )- 

NOTES. 

O. 21, R. 40. — “Other sufficient cause” 
must be based on evidence. 54 I.C. 782. 
Security under Cl. (3) must be substantial 
and not illusory. (Ibid.). Court is not 
bound to enforce execution by arrest of the 
judgment-debtor in every case. Court, on 
thc other hand, has a discretion under R. 40 
to disallow application for arrest on any 
of the grounds specified in that rule, though 
the rule does not provide that recourse must 
first be had against thc property of thc 
debtor. 153 I.C. 506=1935 O.W.N. 17= 
1935 O. 57. As the normal limit under 
which a man cannot reasonably be expected 
to support himself and a family should be 
taken to be Rs. 40; because of S. 60 (1) 
fi), unless there is anything on thc record 
from which it can be said to have been 


proved that a judgment-debtor earns more 
than Rs. 40 a month, and fails to pay thc 
excess to thc decree-holder thc Court should 
not order arrest of a judgment-debtor. A. 
I.R. 1938 Rang. 477. Judgment-debtor 
practising lawyer and owning properties — 
Difficulty in raising money — Ground for 
exemption from arrest and detention. Such 
circumstances constituted “sufficient cause” 
preventing thc judgment-debtor from being 
able to pay thc amount of thc decree within 
thc meaning of O. 21, R. 40, and that it 
was a proper case in which thc Court should 
in thc exercise of its discretion refuse to 
enforce execution by arrest. 153 I.C. 506 
= 1935 O.W.N. 17=1935 O. 57. Where 

judgment-debtors who were arrested plead- 
ed poverty and inability to pay and Court 
ordered pending inquiry into those facts the 
release of judgment-debtors on furnishing 
security and they put in a surety bond which 
stated that thc surety would be liable if 
judgment-debtors failed to appear or pay 
the decretal amount and Court having ulti- 
mately rejected the plea of judgment-debtors 
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(3) Upon the conclusion of the inquiry under sub-rule (i)the Court may 
subject to the provisions of section 51 and to the other provisions of this Code* 
make an order for the detention of the judgment-debtor in the civil prison and' 
shall in that event cause him to be arrested if he is not already under arrest * 

Provided that in order to give the judgment-debtor an opportunity of satisfying 
the decice, the Court may, before making the order of detention, leave the 'judg- 
ment-debtor in the custody of an officer of the Court for a specified period 
not exceeding fifteen days or release him on his furnishing security to the satisfac- 
tion of the Court for his appearance at the expiration of the specified period if the 
decree be not sooner satisfied. 

(4) A judgment-debtor released under this rule may be re-arrested. 

(5) When the Court does not make an order of detention under sub-rule (3) 

it shall disallow the application and, if the judgment-debtor is under arrest direct 
his release.] * 

LOG. AMS.— [Allahadad, and Oudh.] [These have been omitted as the Act was 
amended in 1936 , incorporating these amendments. 

[Madras].— “( 6 ) During the temporary absence of the Judge who issued the warrant under 
rule 37 or 38 , the warrant of committal may be signed by any other judge of the same Court or 
by any Judicial Officer superior in rank who has jurisdiction over the same locality or where the 
arrest is made on a warrant issued by the District Judge, the warrant of committal may be siened 
by any Subordinate Judge or District Munsiff, empowered in writing by the District ludire in rhi* 
behalf. J b 5 

( 7 ) No judgment-debtor shall be committed to the civil prison or brought before the court 
from the custody to which he has been committed pending the consideration of any of the matters 
mentioned in sub-rule ( 1 ) unless and until the decree-holder pays into Court such sum as the fudge 
may think sufficient to meet the travelling and subsistence expenses of the judgment-debtor and tiic 

Sub-rule ( 5 ) of rule 39 shall apply to such payments.” 

( These sub-rules are added in Madras by P. Dis. No. 689 of 1940.) 

[Nagpur.] In O. 21, r. 40, the following shall be inserted as sub-rules (6), (7) and (8) below 
sub-r. (5) namely: — ” w/ ' " 

"( 6 ) When a judgment-debtor is ordered to be detained in the custody of an officer of the 
Court under sub-r. ( 2 ) or the proviso to sub-r. ( 3 ) above, the Court may direct the decree-holder 
to deposit such amount as, having regard to the specified or probable length of detention, will provide-^ 

scales fixed* under ii 3 ^ J * ,stcncc of * llc Ju d gmcn '"dcbl° r at the rate to which he is entitled Snderdte 


NOTES. 

the decree-holder sought to enforce the 
security bond. Held, that Court had no 
jurisdiction to take the bond and that it 
could not be enforced. 35 P.L.R. 101 = 
1934 L. 217. A surety under R. 40 (3) for 
production of the judgment-debtor cannot be 
rendered liable under S. 145 for the debt 
due. 18 R.D. 243=15 L.R. 285 (Rev.). 
The words “some part thereof” in sub-S. 
( 2 ) (d) refer to payment of money generally 
and arc not limited to instalment decrees 
only. 7 Bur.L.T. 242=23 I.C. 833. 
Grounds for refusal of the arrest of judg- 
ment-debtor. 94 I.C. 279 (1 )=27 P.L.R. 
229. If debtor can pay a substantial part of 
the decretal amount, or instalment, and does 
not do so, poverty is no plea for release. 
(Ibid.) When all the properties movable 
and immovable have been sold in execution 
by other creditors, it would be improper to 
order bis imprisonment. 1922 L. 259; or 
when the judgment-debtor’s property is vest- 
ed in receiver on an application by another 
creditor for the judgment-debtor’s adjudi- 
cation in insolvency. 1931 L. 121=131 I. 
C. 208. The mere fact that the Insolvency 
Court has granted leave to execute a decree, 
does not take away the duty of the execu- 
ting Court to satisfy itself as to whether all 
the circumstances exist which would justify 


ordering arrest of the insolvent debtor. 13 
Rang 6-3—1933 Rang. 415. The lunacy of 
a judgment-debtor is a good cause for dis- 
a Mowing an application for his arrest. 22 
3. 961. See 22 B. 731 under S. 55. Re- 
lease of judgment-debtor— Matters to he 
considered by Court— Failure by Court to 

consider such matters— Procedure to be fol- 

^wed. 118 I.C. 312 (2)= 1929 P. 728. 
Where a judgment-debtor against whom a 
* arrant is issued applies to Court for an 
enquiry into lus pauperism after the issue of 
a warrant against him without notice and 
P”?/® ! e ,s ar restcd, i t is not necessary to 
*" v ° k< : th . e . Provisions of S. 151, as it is still 
open to him to surrender himself in Court 
and then to move it to pass an order under 
R. 40 (3). 116 I.C. 101=1929 S. 110 . 
Ihe order under O. 21, R. 40 of the C. P. 
t.o<Jc need not be in writing and when the 
Lourt acting under the proviso to R. 40 (5) 
airccts the judgment-debtor, when arrested, 
ro pay detention batta for two days, it 
means he is allowed two days to satisfy the 
decree but he is in the custody of the officer. 
lt e * le escapes during that period, he is guilty' 
ot an offence under S. 225-B of the Penal 
Code. 142 I.C. 242 (1)=1933 M. 278. 

Appeal — See 21 M . 29. See also 144 I.. 

C. 255=14 Pat.L.T. 271=1933 P. 248 (1). 
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r . c ^ / or die payment to an officer of the Court in whose custody the judgment-debtor is placed 
ot such tecs (including lodging charges) in respect thereof as the Court may by order fix : 

Provided (i) that the subsistence allowance and the fees payable to the officer of the Court 
shall not be recovered for more than one month at a time, and 

(ii) that the Court may from time to time require the decree-holder to deposit such further 
sums as it deems necessary. 

( 7 ) If a decree-holder fails to deposit any sum as required under sub-r. (6)above, the Court 
may disallow the application and direct the release of the judgment-debtor. 

(8) Sums disbursed by the decree-holder under sub-r. (6) shall be deemed to be costs in 
the suit : Provided that the judgment-debtor shall not be detained in the civil prison or arrested 
on account of any sum so disbursed.” 


Attachment of Property. 

41. Where a decree is for the payment of money 
the decree-holder may apply to the Court for an 
order that — 

(a) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other person, 

be orally examined as to whether any or what debts arc owing to the judgment- 
debtor and whether the judgment-debtor has any and what other property ormeans 


Examination of judgment- 
debtor as to his property. 




NOTES. 

0. 21, R. 41. — This rule applies to all 
the properties of judgment-debtor out of 
which decree can be satisfied either by deli- 
very in obedience to decree or by sale. 17 
B. 514. In a suit for recovery of money 
due on settled accounts, an application was 
filed for appointing a receiver and for an 
order directing defendant to produce cer- 
tain books of account not connected with 
the suit in order that plaintiff, if he gets a 
decree, may be in a better position to realise 
his decree debt. Held, the Court cannot 
order the production. 57 M. 635=148 I. 
C. 79=1934 M. 199=66 M.L.J. 498. Court 
cannot prescribe to decree-holder what pro- 
perty he is to attach. 3 W.R. Miss. 16. 
Judgment-debtor can be examined at any 
stage of the execution proceedings. Order 
for such examination may be made ex parte. 
On proper cause being shown, such order 
may be set aside. It is not necessary that 
all usual methods of execution should be 
exhausted before applying this rule. 34 

1. C. 287=43 C. 285. 

O. 21, R. 41 (c). — Garnishee should 
deny or admit the debt in express words in 
the affidavit and in the event of admitting 
the debt, the extent of such debt. 1933 S. 
350. Rule 41 of O. 21, is in effect a provi- 
sion to obtain delivery in aid of the execu- 
tion of the decree which the decree-holder 
has obtained. The expression "any other 
person” might include a garnishee, i.e., a 
person who owes or is alleged to owe a debt 
to the judgment-debtor. The Court is em- 
powered to summon any person including 
the garnishee whom it thinks necessary and 
may require the person summoned to pro- 
duce any document in his possession or 
power. But this power should be cautiously 
exercised. The discretionary power vested 
in the Court under R. 41 of O. 21, to exa- 


mine the garnishee must ordinarily be limit- 
ed to cases where the garnishee admits the 
debt, and the Court may find out the exact 
amount of the debt before ordering the 
execution. But if the debt is totally denied, 
the Court ought not ordinarily to examine 
the garnishee or direct him to produce ac- 
count hooks unless it is satisfied on the 
affidavits or on the examination of the judg- 
ment-debtor that in the interests of the de- 
cree-holder the garnishee should be exa- 
mined and his books produced to better en- 
able him to proceed with the execution and 
to prevent a possible fraud or collusion be- 
tween the judgment-debtor and the garnishee. 
For that purpose the alleged garnishee may 
be examined with reference to the books or 
other documents which he may be directed 
to produce for finding out whether there 
were dealings between him and the judg- 
ment-debtor probabilising a debt. The gar- 
nishee ought not to be subjected to any 
examination or cross-examination for the 
purpose of determining whether the liability 
subsists or not. Further only those books 
or documents, which would throw light on 
the question of debt should be ordered to be 
produced. Any order for further produc- 
tion would be oppressive. 48 L.W. 1^7= 
1938 M.W.N. 702= A. I. R. 1938 Mad. 771. 
There is no rule under which a copy of the 
petition by which a garnishee had denied 
the claim of judgment-debtor, could be re- 
quired to be given by him to decree-holder. 
Even if there is such a rule, it is the duty 
of Court to investigate the claim and not to 
dispose of the matter summarily withou 
hearing the garnishee. O. 17, R. 3, gives 
a discretion to Court in the matter and docs 
not make it obligatory to proceed forthwith. 
151 I.C. 679=1934 L. 560. A decree direct- 
ing an inquiry as to damages is a decree t 
money within the meaning of U. ** • 


/ 
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of satisfying the decree ; and the Court may make an order for the attendance and 
examination ol such judgment-debtor, or officer or other peison, and for the pro- 
duction ol any books or documents. 1 

42. Wheie a decree directs an inquiry as to 
rent or mesne profits or any other matter, the property 
of the judgment-debtor may, before the amount due 
lrom him has been ascertained, be attached, as in 
the case of an ordinary decree for the payment of money. 

43- Where the property to be attached is movable property, other than 

agricultural produce, in the possession of the judgment- 

debtoi, the attachment shall be made by actual seizure 

and the attaching officer shall keep the property in his 

own custody or in the custody of one of his subordinates 

and shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural 

decay, or when the expense of keeping it in custody is likely to exceed its value 
the attaching officer may sell it at once. ’ value ’ 


Attachment in case of decree 
for rent or mesne profits or 
other matter, amount of which 
to be subsequently determined 


Attachment of movable pro- 
perty, other than agricultural 
produce, in possession of judg- 
ment-debtor. 


NOTES. 

and a plaintiff who has obtained such a de- 
cree directing an inquiry as to damages is 
entitled to invoke the aid of O. 21, R. 41 
and apply for an order for the examination 
of the judgment-debtor in order to enable 
him to effect an attachment in pursuance of 
the right given to him under O. 21, R. 42. 
The Court is vested with the discretion whe- 
ther to give the relief under R. 41 or not, 
and it must exercise its discretion after con- 
sidering the circumstances of the case. 49 
L.W. 696= A. I. R. 1939 Mad. 699= (1939) 
2M.L.J.80. ’ 

O. 21, R. 42.— The Court has no juris- 
diction on an application under O. 21, R. 
42 to enter into an investigation of claims 
and objections to the proposed attachment 
at the stage the application is made. The 
only question then before the Court is one 
betwten the decree-holder and the judgment- 
debtor, and if the property to be attached is 
specified by the decree-holder in his appli- 
cation as the property of the judgment- 
debtor, the Court is bound to make an order 
for attachment as if the attachment was be- 
ing asked for in the ordinary course of 
execution of a decree for the payment of 
money, leaving it to the parties concerned to 
prefer such claims or objections after the 
attachment as were open to them under the 
provisions of O. 21, R. 58 or otherwise 
The Court cannot apply to an application 
under O. 21, R. 42 the considerations which 
would govern an application for attachment 
before judgment. 45 C.W.N. 323. The 
rule docs not apply to a suit for partnership 
accounts. 93 I.C. 306=1926 S. 178. The 
words “any other matter” in the rule cannot 
include a preliminary decree directing the 
taking of accounts in a partnership suit. 40 
C.W.N. 1393. This rule covers also an en- 
quiry into accounts in a scheme suit under 
S. 92. 41 I.C. 89. On this section, see 
also 19 C. 139; 45 C.W.N. 323. 


a 


O. 21, R. 43.— A person who attaches under 
warrant must have the warrant with him. 
J. . the taking of the property is not lawful 
A. - 08 . As to responsibility of attaching 
ofticer, see 1931 A. 507 = 134 I.C. 836 = 1931 

• „ 8Gi> (F : B ) (Overruling 48 A. 510). 

bei/e, meaning of— Removal of articles 
with help of coolies — Amin present — Attach- 
rnojit deemed to l>o effected. 1930 MWN 
487. Attachment of cattlo— Actual physical 
seizure not necessary. Where cattle have 
already been tied and secured, it is sufficient 
the officer goes sufficiently near them tr 
explain to others that lie has come to attach 
the property and to intimate hi s intention to 
do so. 32 L.W. 23 = 1930 M. 670. Removal 

b - y . a ,? achin e officer is illegal. 
1J-S C. 810-50 C. 460 = 48 C.L.J. 288. A 
warrant ot attachment affixed t 0 the outer 
(loor of a warehouse in which goods belong- 
,n g *° tl,e judgment-debtor were stored, 
constitutes a good attachment although the 
, °r. 18 not broken open and goods taken 
physical possession of 27 M. 346. Sec also 

l ; S 4f ; 4; J° M - 207 - The rule .loos not 
affect the liability of a surety for attached 
mo\ablesit he fails to produce thorn. 62 
7 ■ ~ A.L.J. 247. The watchmen ap- 
pointed by the Commissioner to look after 
the attached property are not liable at the 
instance of the judgment-debtor for the 
'alue of missing articles, either as custodians 
or as sureties. The person responsible for 
die safe custody of the articles is the attach- 
es officer himself 144 I.C. 364=1933 A.L. 

J. 5«9 — 1933 A. 385. A suparddar of attached 
property must produce them when called 
upon, even though the execution application 
18 dismissed for default, and the attachment 
onds. 51 I.C. 653 = 60 P.R. 1919. Ho is 
bound to bold the property till the cimin asks 
for it or directs him to hand it over to the 
judgment-debtor. If the same property Is 
re-attached pending the first attachment, it 
is not necessary that the fresh order of 



or 
with 
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LOC \^ MS T [CaLGUTTA ^ 2I ’ r ‘ 43 shall read as follows: — 

• m 43 ' • Cr V h u C P ro P crt >’ to , bc at,a ched is movable property other than agricultural produce 

" Possession of the judgment-debtor the attachment shall be made by actual seizure, and save 
as otherwise prescribed, the attaching officer shall keep the property in his own custody or in the 
custody of one of his subordinates, and shall be responsible for the due custody thereof: 

. * >ro , vidcd that .» wh< ; n thc property seized docs not, in the opinion of the attaching officer, 
f*^ d t '' cnt > rupees in value or is subject to speedy and natural decay, or when the expense of 
keeping it in custody is likely to exceed its value, thc attaching officer may sell it at once. 

[Lahore.] O. at. r. 43 Thc Rule was numbered as sub-rule (1) and thc following further 
proviso and sub-rules (2) and (3) were added 

“ and provided also, that, when the property attached consists of live-stock, agricultural 
implements or other articles which cannot conveniently be removed and thc attaching officer does 
not act under thc first proviso to this rule, he may at the instance of the judgment-debtor or of thc 

decree-holder, or of any person claiming to be interested in such property, leave it in thc village or 
place where it has been attached — 5 

. . r ^ m thc chargC of ,he P crso " at whose instance thc property is retained in such village 
place, if such person enters into a bond in the Form No. 15-A of Appendix E to this Schedule wi 
one or more sufhcicnt sureties for its production when called for : or 

(h) in the charge of an officer of theCourt, if a suitable place for its safe custody be provided, 

the officer for a period of fifteen days at such rate as may from time to time 
be fixed by the High Court be paid in advance ; or 

(0 in thc charge of a village lambardar or such other respectable person as will undertake 
to keep such property, subject to the orders of thc Court, if such person enters into a bond in Form 
INo. 15-0 of Appendix E with one or more sureties for its production. 

(2) Whenever an attachment made under thc provisions of this rule ceases for any of thc 
reasons spccihed in r. 55, or Go of this Order, the Court may order the restitution of thc attached 
property to thc person in whose possession it was before attachment. 

(3) When property is made over to a custodian under sub-clause (a) or (c) of clause (1), 
the schedule of property annexed to thc bond shall be drawn up by thc attaching officer in triplicate, 
and dated and signed by — 

(a) thc custodian and his sureties ; 

(b) thc officer of thc Court who made thc attachment ; 

(cj the person whose property is attached and made over ; 

(d) two respectable witnesses. 

One copy will be transmitted to the Court by the attaching officer and placed on thc record 
of thc proceedings under which the attachment has been ordered, one copy will be made over to 
thc person whose property is attached and one copy will be made over to thc custodian.” 

[Aotc : Additional Forms Nos. 15-A and 15-Ii have been inserted. See App. E.] 

Rules 43-A to 43-D — 

“ 43*A- (0 Whenever attached property is kept in thc village or place where it is attached, 

the attaching officer shall lorthwith report the fact to thc Court and shall with his report forward a 
list of the property seized. 

(2) II attached property is not sold under the first proviso to r. 43 or retained in thc village 
or place where it is attached under thc second proviso to that rule, it shall be brought to thc Court- 
house and delivered to thc proper officer of thc Court. ♦ 


NOTES. 

attachment should be communicated to 
suparddnr. It is enough if the order is com- 
municated to the amm. Consequently where 
tho suparddar having no knowledge of the 
subsequent attachment of the property in his 
custody, makes over the property to judg- 
ment-debtor on satisfaction of the decree in 
which it was first attached, ho cannot plead 
want of notice of tho second attachment so 
as to escape his liability. I ll) I.C. 950 = 1934 
A.L.J. 1200=1934 A. 357. The proper execu- 
tion procedure against a surety for attached 
property is to sue on thc security bond first 
having it assigned in the decree-holder’s 
name. 39 M.L.J. 472 = 00 I.C. 134. Sec also 
47 I.C. 950=1(5 N.L.R. 178. Attachment of 
movables — Bond executed by attaching 
creditor on taking possession of goods — 
Subsequent sale — Order for production of 
goods — Non-compliance — Forfeiture of 
bond i 8 illegal. 1927 M.W.N. 919. More 
•application for attachment of “movable pro- 


perty” is not sufficient, to attach a debt due 
from third parties. 9 I.C. 240, A right t*> 
sue for breach of contract cannot bo attach- 
ed. 1925 S. 98. Tho attaching officer en- 
trusting the attached property to a third 
person, without tho permission of the Court 
must, if the property be lost, make good the 
loss himself. 95 I.C. 828 = 48 A. 510 = 1920 
A. 40(5. Sc e also 1934 A. 357; 1933 

A. 385. Attachment removed — Suit for de- 
claration by decree-holder that property 
belonged to judgment-debtor — Dccreo not by 
itself effective to restoro attachment — Fresh 
seizure necessary. #1930 It. 247 = 8 R. 491. A 
roving commission for seizure of property 
belonging to tho judgment-debtors wherever 
it may be found is not contemplated by *he 
Code of Civil Procedure and is entirely illegal. 
Where such a warrant for attachment of mov- 
ablo property is resisted thero is no offence 
committed under S. 353 read with S. i » 

P. Codo. 1941 Rang.L.B. 592. 
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,. ( 3 ) A custodian appointed under the second proviso to r. 43, may at any time terminate 

his responsibilities by giving notice to the Court of his desire to be relieved of his trust and delivering 
to the proper officer of the Court the property made over to him. 

(4) When any property is taken back from a custodian, he shall be granted a receipt for 
the same. v 

43-B. (i) Whenever attached property kept in the village or place where it is attached Is 

live-stock, the person at whose instance it is retained shall provide for its maintenance, and, if he 
tails to do so and if it is in charge of an officer of the Court, it shall be removed to the Court-house. 

Nothing in this rule shall prevent the judgment-debtor, or any person claiming to be 
interested in such stock, from making such arrangements for feeding the same as may not be in- 
consistent with its safe custody. 

( 2 ) The Court may direct that any sums which have been expended by the attaching 
ofheer or are payable to him, if not duly deposited or paid, be recovered from the proceeds of property, 
1! sold or be paid by the person declared entitled to delivery before he receives the same. The Conn 

may also order that any sums deposited or paid under these rules be recovered as costs of the attach- 
ment lrom any party to the proceedings. 

43-C. When an application is made for the attachment of live-stock or oilier movable 
property, the decree-holder shall pay into Court in cash such sum as will cover the costs of the main- 
tenance and custody of the property for 1 5 days. If within three clear days, before the expiry of any 
Z \ 5 amount s . uch cosls for Sl *ch further period as the Court may direct b< 

n , l - .violdr V v° U l ’ r A! Courl . on receding a report thereof from the proper officer, may issue an order 
for the withdrawal of the attachment and direct by whom the costs of the attachment arc to be paid. 

Any person who has undertaken to keep attached property under r. 43 (1) (c) shall 

^ecuUon oroceeZ^‘ d a *? tUt " 3 u " dcr S. *45 of the Code and shall be liable m pay in 

execution proceedings the value of any such property wilfully lost by him.” 

[Madras.] For O. 21, r. 43, substitute the following rules, viz.:— 

produce ^ in the to be attached is movable property, other than agricultural 

and lhe at,acb ™ nt be made by actual seizure, 

subordinates 0 and kcC P. f hc , P ro P cr, V bis own custody or in the custody of one of his 

subordinates, and shall be responsible for the due custody thereof: 

Provided that when the property seized is subject to speedy and natural decay or when the 
expense of keeping ,t in custody is likely to exceed its Jalue, the attaching officer may lelNt at onc^ 

or other 1 ?riid« pr ° P ' r 'Z attachcd consists of live-stock, agricultural implements 

he f st proviso to t rl LT'"? / be rcmovcd and ,he attaching officer does not act under 
o o a v Zn £ m a C inSta " CC of thc Judgment-debtor or of the decree-holder 

has° been adached- ^ interested ,n such property leave it in the village or place where it 

or place, i^cV^^ ^ thc is r ? ai " ed » such village 

with one or more sufficient sureties for its production ^h^'clffed for f P g ndt * E ’ l ° th,S Schedu,c 

and the remuneration Xthe ^ffi^r^ fo? a^period of da'w^ P,a £ e f ° r ‘‘ S Safc custod y bc provided 
be fixed by thc High Court be paid in advance. D d V SUch ratc 35 ma V from t,mc *° l *mc 

reasons W^Uorder Tr"’ ° f ‘ his ^ «*«* »Y of ">< 

attached property to the person in whose possession it wks befo^attachmenl" reS,,,U,i ° n of ,ht 

tlie attaching ofliccr shall forthwhh^c^rMhe faa toMie cSi^Th 0 '! P !, aCC - V' h ,f. re ‘‘ “ at,ath '-' tl . 
a list ol thc nroncrtv </*i7 r*rt * C ,act 10 the Cour *. and shall with his report forward 


— — — — 

a list of thc property seized. 

or place '° r .' « ° r rC,ain ' d in ,hc vin-Bts 

house and delivered to thc proper officer of tlu^Court* C * shaI * bc brought to thc Court- 

live-stock, thc person at whose imtarRe^rirs^r^r^ 1 "1 , b c „ vil,a gc °r place where it is attached is 

fails to do so and if it is in charge of an officer of th?”r ? S ia » u”ii r, i dc for its maintenance, and, if he 

Nothing in this rule shall pn^ri^^rS * *° thC Oourt-hou.c. 

in such stock from making such arrangements fnr r j dc , r ’ or a, *y Person claiming to bc interested 
its safe custody. ngernents for feeding thc same as may not be inconsistent with 

payable to him, if not duly 1 dented ^r^dd ' b! **“3 < i x P cnd f d by thc attaching officer 

sold, or Ijc paid by the person declared entitled u, deliv,™' K T^i fr ° ni l . hc pr , ocecds ol Property, if 
may also order that any sums deposited under these b "T™ ‘ Hc ^ Thc C 

from any party to thc proceedings. u 08 rcc °vcrcd as cosls of thc attachn 

[Note . — An additional Form, being Form \u ,, . t , 

tM w P P 1 AAA .1 r ii • * 5 ' A bas been inserted in App. E.] 

N-.W.F P.] Add thc following further proviso •— 

Provided further that when the attached ...... 

conveniently bc removed, and thc attaching office? .° f l J C " St .? Ck « r arl,cI< ? which ca, mot 

5 icer docs not act under thc first proviso to this rule 


or arc pay 


Court 
ichmcnt 
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llr r a r ,e ?. VC !t in thc Y^ lage or P lace wherc il has bccn attached in the charge of a village lambardar 
or such other respectable person as will undertake to keep thc property, subject to the orders of the 
Uourt, it such person enters into a written bond for its production. 


, Any P crs ® n vvho has so undertaken to keep attached property may be proceeded against 

of anv Ur 2h U n dCr t ,45 -,°r f , 1 1C , C ° d K C ^ ,ha11 bc ,iab,c to P a >’ in Mention proceedings the lalue 
or any such property wilfully lost by him. 


[Patna.] Substitute thc following for r. 43 of O. 21 : — 

• 43 * VMicrc thc property to bc a tachcd is movable property, other than agricultural produce, 

in the possession of the judgment-debtor, the attachment shall be made by actual seiziurc, and thc 
attaching officer shall bc responsible for the due custody thereof : 

Provided that, when thc property seized is subject to speedy and natural decay, or when thc 
expense of keeping it in custody is likely to exceed its value, the attaching officer may sell it at once. 

O. 2 1 , r. 43-A. Insert the following as r. 43-A below r. 43 in O. 2 1 : 

43-A. T . h , c attachin R officer shall, in suitable cases, keep the attached property in thc 
village or locality cither — r r 7 


(a) in his own custody in any suitable place provided by the judgment-debtor, or in his 
absence by any adult member of his family who is present, on his own premises or elsewhere ; 

(A) in the case ot live-stock, and provided the decree-holder furnishes the necessary funds, 
in thc local pound, if a pound has been established in or near the village, in which case the pound- 
keeper will be reaponsible for the property to thc attaching officer, and shall receive thc same rate 
for accommodation and maintenance thereof as are paid in respect of impounded cattle of thc same 
description, or such less rate as may be agreed upon ; 

(c) in thc custody of a respectable surety, provided the decree-holder furnishes thc cost 
of maintenance and other costs, if any. 

(2) If in the opinion of the attaching officer thc attached property cannot bc kept in thc 
village or locality, through lack of a suitable place, or satisfactory surety, or through failure of the 
decree-holder to provide necessary funds, or for any other reason, the .attaching officer shall remove 
the property to the Court at the decree-holder’s expense. In the event of the' decree-holder failing 
to provide thc necessary* funds, the attachment shall be withdrawn. 


(3) Whenever attached property is kept in the village or locality as aforesaid, thc officer 
shall forthwith report the fact to the Court, and shall with his report forward an accurate list of property 
seized, such that thc Court may thereon at once issue the proclamation of sale prescribed by r. 66. 

(4) If thc debtor shall give his consent in writing to the sale of the property without awaiting 
the expiry of the term prescribed in r. bd, the officer shall receive the same and forward it without 
delay to the Court for its orders. 

(5) When thc property is removed to thc Court it shall bc kept by thc Nazir on his own 
sole responsibility in such place as may be approved by the Court. If thc property cannot, from 
its nature or bulk, be conveniently kept on the Court premises, or in the personal custody ol the 
Nazir, he may, subject to the approval by the Court, make such arrangements for its safe custody 
under his own supervision as may be most convenient and economical, and the Court may fix the 
remuneration to be allowed to thc persons, not being officers of the Court, in whose custody the 
property is kept. 


(f>) When the property remains in the village or locality where it is attached and any 
person other than the judgment-debtor shall claim the same, or any part of it, the attaching officer 
shall nevertheless, unless the decree-holder desires to withdraw the attachment of the property so 
claimed, maintain the attachment, and shall direct thc claimant to prefer his claim to the Court. 

(7) (n) If the decree-holder shall withdraw an attachment or it shall be withdrawn unde r 
sub-rule (2) or sub-rule (9) the attaching officer shall inform thc debtor, or in his absence, any adult 
member of his family, that thc property is at his disposal. 

( b ) In the absence of any person to take charge of it or in case the officer shall have 
bad notice of claim by a person other than the judgment-debtor, the officer shall, il the proper y 
has been moved from thc premises in which it was seized, replace it where it was found at thc time 
of seizure. 


(8) Whenever live-stock is kept in thc village or locality where it has l>ecn attached, * c 
judgment-debtor shall be at lilx rty to undertake the due feeding and tending of it under the Sl, pcr 
vision of thc attaching officer ; but the latter shall, if required by the decree-holder, and on *- 
paying for thc same at thc rate to be fixed by thc District Judge, and subject to thc orders o ^ 
Court under whose orders flic attachment is made, engage the services of as many persons as m > 
necessary, for thc safe custody of it. 

(9) In the event of the judgment-debtor failing to feed thc attached live-stock in ar . c ^ r ^™l C 

with sub-rule (8), the officer shall call upon thc decree-holder to pay forthwith, for feeding K ‘‘i n 
In thc event of his failure to do so, thc officer shall proceed as provided in sub-rule (2), an 
report thc matter to thc Court without delay. - , 

(10) When attached live-stock is brought to Court, thc Nazir shall be responsi e or 
lafe custody and proper feeding of it so long as thc attachment continues. 
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( 1 1 ) If a pound has been established in or near the place where the Court is held, the Nazir 
shall be at liberty to place in it such attached live-stock as can be properly kept, in which case the 
pound-keeper will be responsible for the property to the Na/ir and shall receive the same rate for 
accommodation, and maintenance thereof as are paid in respect of impounded cattle of the same 
description or such less rate as may be agreed upon. 

(12) If there be no pound available, or if, in the opinion of the Court it be inconvenient 
to lodge the attached live-stock in the pound, the Nazir may keep it in his own premises, or he may 
entrust it to any person selected by himself and approved by the Court. The Nazir will in all cases 
remain responsible for the custody of the property. 

(13) Each Court shall, from time to time, fix the rates to be allowed for the custody and 
maintenance of the various descriptions of live-stock with reference to seasons and local circum- 
stances. The District .Judge may make any alteration he deems fit in the rates prescribed by Courts 
subordinate to him. Where there are two or more Courts in the same place, the rates shall be the 
same for each Court. 


44. Where the property to be attached is agricultural produce, the attach- 
Attachmcnt of agricultural ment shall be made by affixing a copy of the warrant 
produce. of attachment — 

(a) where such produce is a growing crop, on the land on which such crop 
has grown, or 


( b ) where such produce has been cut 01 gathered, on the threshing floor or 
place for treading out grain or the like or fodder-stack on or in which it is deposited, 
and another copy on the outer door or on some other conspicuous part of the house 
in which the judgment-debtor ordinarily resides or, with the leave of the Couit, 
on the outer door or on some other conspicuous part of the house in which he 
carries on business or personally works for gain or in which he is known to have 
last resided or carried on business or personally worked for gain ; and the produce 
shall thereupon be deemed to have passed into the possession of the Couit. 


LOO. AM. — [Bombay.] After r. 44 of O. 21, the following shall be inserted , as r. 4 4- A, namely : — 
44-A. Where the property to be attached is agricultural produce, a copy of the warrant or 
order of attachment shall be sent by post to the office of the Collector of the District in which the 
land is situate. 


45* (0 Where agricultural produce is attached, the Court shall make such 

„ . . | - arrangements lor the custody thereof as it may deem 

produce 'under attachtncn'i 1 ^ the purpose of enabling th/ Court 

to make such arrangements, every application for the 
attachment of growing crop shall specify the time at which it is likely to be fit to be 
cut or gathered. 

1 1 Su . b j C ? t to ? uch condili ons as may be imposed by the Court in this 

behalr ciihcr in the order ol attachment or in any subsequent ordei, the judgment- 

debtor may tend, cut, gather and store the produce and do any other act necessary 
for maturing or preserving it ; and if the judgment-debtor fails to do all or any 


NOTES. 

O. 21, R. 44. — Au attachment which is not 
in accordance with the provisions of R. 44, 
would no doubt, not operate to transfer 
possession of the property to the Court. li u t 
the presumption of law is that anything 
which is dono by the officer of the Court is 
properly done until the contrary is shown 
102 I.C. 653 = 1936 A.L.J. 283 = 1936 A. 364- 
1935 A.L.J 390 = 1935 A. 436; 1935 A.L J 
63 = 1935 A. 214; 150 I.C. 097 = 1935 R. 180. 
Where attachment of movable crops is made 
by beat of drum and the procedure prescrib- 
ed by R. 44 is not followed, the produce 
cannot bo deemed to have passed from the 
possession of tho judgment-debtor into that 
of the Court. 129 I.C. 715 = 1931 A. 142 Sre 
also 145 I.C. 818 = 1933 R. 267; 1935 A. 218 
= 153 I.C. 428. Where the bailiff executing 
tho warrant of attachment does not affix a 
copy thereof on tho residential house of the 

c. C. M. — 12fi 


judgment-debtor, there is no compliance 
with R. 44, and the attachment is not a legal 
or valid attachment. 29 8.L.R. 190. 

O. 21. R. 45 (2). — A judgment-debtor is at 
liberty, notwitlistanding the attachment, to 
cut and gather the produce and store the same 
in default of any conditions imposed or orders 
passed by the Civil Court, in view of O. 21, 
R. 45 (2). But he is not entitled to take the 
erops away as is shown by sub-R. (3) of O. 21, 
R. 45. If after attachment, and after the 
crops have passed into the custody of the 
Court peon, the judgment-debtor and" his men 
not only cut and gather the produce but also 
take them away, they would be guilty of 
theft. If in the course of such removal they 
obstruct the Court peon in the discharge of 
his duty of holding the crop, they would be 
also liable under 8. 180, I. P. Code. 1940 
P.W.N. 980. 
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decree-holder may, with the permission of the Court and subject 

nnn ,k , e . COI ? dlt ^s do all or any of them either by himself or by any person 
appointed by him in this behalf, and the costs incurred by the decrej-holder shall 

p^rTthe 1 ^. tHC JUdgment " debt ° r aS if thc >' — -eluded in, orfo^d 

, 1 . A ^, nCU u Ural P roducc attached as a growing crop shall not be deemed 
o lave ceased to be under attachment or to require re-attachment meicly because 
it has been severed from the soil. 

^ 4 *^ Wh » e i ie ** n °! cI r r for , the attachment a growing crop has been made 
at a considerable time before the crop is likely to be fit to be cut or gathered, the 

Court may suspend the execution of the order for such time as it thinks fit, and 

ma a’- m AI S d,scrct . lon m ? kc a furthcr order prohibiting the removal of the crop 
pending the execution ol the order of attachment. 

A gr °'Y in ? cro , p " hich from i,s nature does not admit of being stored 

t iml •?, -!: C , a .* ach , e f l , mder , th ; s rulc at any time less than twenty days before the 
time at which it is likely to be fit to be cut or gathered. 

O 2. r ; ,n h^‘?'7 r[BOMBA V; 1 , Th r fo, 1 ,ow j n S words s haH b r added to sub-rule (i) of r. 45 of 
at the' i ! n l | ng r SCm ' C u ,0n f ° r \ hc fuM S, °P “ and thc applicant shall deposit in Court 

Ind ,'lg [he cro P p P ,iir!'uch S «'ime!” rn “ S ' la " dccm suffidcnl cos. of watching 

[Calcutta.] O. 21, r. 45 (i). Add the following to sub-rule (i), r. 45, O. 21 : — 

defrnv ‘t'hTr! LI sha11 d . c . posi, I in Court such sum as thc Court shall require in order to 
defray thc cost of watching or tending thc crop till such time.” 

[Lahore.] O. 21, r. 45. Add the following proviso to sub-r. (j) of r. jr. : 

cron nn to £ U ? h .®P P 1 , i Ca I !ion s L urh char K« as may be necessary lor the custody of thc 

crop up to thc time at which it is likely to be lit to be cut or gathered shall be paid to Court.” 

[Madras.] Substitute thc following for sub-rule (1) : 

custody thereof P rodu £f .' s a,, achcd. the Court shall make such arrangements for thc 

arrinecments evrrl .-.nnl' ^ 7 ™ and ’ for thc P'^pose of enabling the Court to make such 

it is hkrk to be (u io P h »° n ^ ‘ ,P a i ,afhm ^ nt t of a K row ing crop shall specify the time at which 
to be fixecl Kv Court V or ga / hc r r , rd : and ,hc a P |.licant shall deposit in Court within a date 
IcnLg ,hc V cmp Ulf such” bm“.” dccm su,Bcien * "> ^ lh ' «»« ° { wa.ehing and 


sub-tru[f A — A '^ °* 21 ’ r ' 45 * Ad<l ‘° Sl,b * r ’ of 45 after deleting thc full stop at thc end of thc 

v ,1 applicant shall pay into Court such sums as he may from time to time be required 

by thc Court to pay in order to defray the cost of such arrangements." 

[Ranooon.] After r. 45, O. 21, insert thc following as rules 45-A and 45-B 

, 4 ->* , 1 ? rr ,<:su,n K a warrant for thc attachment of movable property which it will 

If f ,^ ,a !7 0 P ,n ‘^arge of one or more peons. permanent or temporary, theCourt shall satisfy 

a , ,,ach "?5 decree-holder has produced a receipt in Form . i-A, Appendix E, from the 

not I? i f n h pa r d 1,1 < 1 a5, ‘ as P rofcss -fces under r. 17 (1) (,) (ii) (2) of the Process-Fees Rules 

not less than Rs. 10, for each person whom the Bailiff considers should be employed. 

(2) In sending the warrant for execution to the Bailiff, the Court Clerk shall certify at thc 
loot o the warrant that the receipt granted by the Bailiff for the necessary lees has been filed in thc 
record. the nailitl shall then endorse on thc warrant the name of the process-server to whom it is 
issued tor execution. If a temporary' peon is employed for the custody of thc attached property, the 
process-server shall state in his report of thc attachment the name of thc temporary peon employed 
and thc date from winch his duties commenced. 


• 11 ^. l t , lc , ,lmc of granting the receipt in Form 15-A, for payments made by thc decree- 

holder as required by sub-rule (1), t lie Bailiff shall state in the lower portion of the Form flic date 
on which the fees paid will he exhausted, warning the decree-holder that t lie property will not be 
kept under attachment alter thc date, unless further fees arc paid before that date. 

further fees required arc not paid, thc attachment shall cease as soon as the period 
lor which fees have already been paid expires. In such a case thc amount paid prior to thc cessation 
of thc attachment shall not be allowed to thc attaching decree-holder as costs. 

(4) The payment of fees under sub-rule (1) shall he made in cash to thc BaililT and thc 
amount shall be at once entered in Bailiffs Register in No. II. The Court Clerk shall on receipt 
of thc BailiH s acknowledgment. (I*orm 15-A) file it in thc record and make an entry to that effect 
in thc diary. 

( 5 ) T emporary peons employed for thc custody of thc attached property shall be remunerated 
at thc rate provided for in r. 15 of the Rules regarding process-serving establishments, provided that 
the total remuneration disbursed shall in no case exceed thc amount of the proccss-fces actually paid 
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under the foregoing sub-rules. Permanent peons shall be presumed to be remunerated at the same 
rate as temporary peons but if the sendees of the former arc utilized, the fees paid shall be credited 
direct into the Treasury to “ Process-servers’ Fees ” — “ XVI-A, Law and Justice ” — “ Courts of Law ” 
— “ Court-fees realized in cash.” 

(6) The remuneration of temporary peons employed to take charge of attached property 
shall be paid direct by the Bailiff to them on the order of the Judge. 

Before passing such order, the Judge must verify the name of the payee from the report of the 
attachment and must satisfy himself that the amount proposed to be paid does not exceed the amount 
of the fees deposited with the Bailiff, or, if any payments have already been made in the ease of the 
unexpended balance of such deposits and that all amounts previously drawn have been disbursed 
to the proper persons. 

(7) When the order has been signed by the Judge, the money shall be disbursed by the Bailiff 
at once to the peon or peons concerned, whose acknowledgment of receipt shall be taken in Bailiff’s 
Register II. If, however, the amount has been transferred to Bailiff’s Register I, the Bailiff shall 
draw die amount necessary for payment from the Treasury as if it were a re-payment of deposit and 
shall then disburse the amount due to the peon or peons concerned, whose acknowledgment of receipt 
shall be taken in Bailiff’s Register I. 

(8) When the attachment is brought to a close or has not been effected, if the Judge finds, 
at the time of calculating the amount paid in and properly chargeable for peons, that the total amount 
of the fees actually paid under sub-rr. (i) and (3) exceeds the total amount that is chargeable for 
peons including the amount oi the last payment he shall direct that the excess be refunded to payer. 

(9) 'I he Judge shall, in all cases in which a refund is to be made, issue to the Bailiff an order, 
a copy oi which shall be placed on the record, to make such refund. If a sufficient portion of the 
amount paid by the decree-holder to pay such refund is in the hands of the Baililf, that officer shall 
make the refund in the ordinary way prescribed in his Register II for repayments. If the amount 
has been credited into the I reasury, he shall prepare a bill for the amount to be refunded in the 
prescribed 1 reasury form and shall lay it before the Judge for signature with the record of the case 
in the same way as a bill for the remuneration ol temporary peons. Before signing the refund order, 
the Judge must satisfy himself that the amount is available for refund by examining Bailiff’s Register 
I, and the record. I he bill when signed by the Judge will be given to the payee, with instructions 
to present it for payment at the Treasury or sub-treasury. 

45-ff ft; In addition to the fees payable before a warrant issues for the attachment of 
movable property under r. 45-A, the Bailiff shall require the attaching decree- holder to deposit 
a sum of money sufficient to cover the cost of attachment other than the pay of peons employed to take 
charge of it, for such period as the Bailiff may think fit. 

l I * ~ x {.' la,u ! t ‘ on -~ ~ Ih e costs in question might be, for example, (a) rent of building in which to store 
attached furniture, ( b ) cost of conveying the attached property from the place of attachment to Court 
or o a secure place ol custody, (c) cost of feeding and tending live-stock, (J) cost of proceeding to the 
place of attachment to sell perishable property. 

1 11 ^ ^ ,bc . at,ac 'hing decree-holder fails to comply with the Bailiff’s requisition, the warrant 

shall not be issued. s > 


(3) Sums thus deposited shall be entered in the Bailiff's Registers I and II and any re- 
payrm nts t _‘crc°f shall be made according to existing orders. A receipt for such sums shall be granted 
by the Bailiff in Form 15-A, Appendix E. Kb 

<nrh g ‘ Vcn F ° r th 5 sums dc P osited > lhc Bailiff shall state the period for which 

j' T ' l .? t ’ a " d ! ( ,hc attaching decree-holder does not deposit a further sum before the expiry 

of such period, the attachment shall cease when the sum deposited is exhausted. 

• „ .1 . i 5 i , n ‘ C of T lcc . r . ac ! ua,, y attaching the property shall, unless the Court otherwise directs, 

S L - „ :,° r i ,n . HlS abscn< ; c > an V adult member of his family who may be present, the option 

r \ U f f C - C j P ro P ri ty on his premises or elsewhere, on condition that a suitable place 

5 - ,1!* d< j! y PrOV,< ? Cd 1 ' Fhc °P tion so given may be subsequently withdrawn by order 

ronskten?w:ih ,C ? tts J chcd . P r °pcrty consists of cattle, these may be employed, so far as is 

consistent with r. 43, in agricultural operations. 1 

r „ mMr , ( 2 * f |? 0 su f*.? ui 'able place be provided, or if the Court directs that the property shall be 
* »’ ° i 11 ; 1 s J' 1 r< V!m VC 1 1c Property to the Court unless the property attached is a growing 

if | ,|} P T it Whenever live-stock is placed at the place where it has been attached, 

the judgment-debtor shall be at liberty to undertake the due feeding and tending of it under the 
supervision of the attaching officer. s 5 

, \ V henever -property is attached, the officer shall forthwith report to the Court, and shall 

with his report forward an accurate list of the property seized. 

(H) If the judgment-debtor shall give his consent in writing to the sale of property without 
awaiting the expiry- of the term prescribed in rule 68, the officer shall receive the written consent 
and forward it without delay lo the Court for its orders. 

i (9) }V ien . Property is removed lo the Court it shall be kept by the Bailiff, on his own 

sole responsibility, in such place as maybe approved by the Court. If the property cannot, from 
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Bam^hc 'mayl'su^ec^lc^thtfapproval °o? & cZl ,° r “ ' hc pC ™ nal «** of <h e 

under 1 i i s o w n !; u p c rvis^o n t *" “* “* 

the place where Ihe^t* “hcld,^^^^ Ubm" to'pUrehl’it'such^taSr Z 

ass^sss^ - =sss 

(13) If any portion ot the deposit made under snh-r (i\ or ( j j • 
shall be tefunded ,0 the decree-holder in the manner prescribed for su^h refunds h.^uTr (9)’ of 
r. 45 A. Any difference -between the cost of attachment of movable property (other than the costs 

Bailiff. pahl^y* Government. •""“*» ° f ^ 

Attachment of debt, share 

and other property not in pos- 46. (i) In the case of — 

session of judgment-debtor. 

(a) a debt not secured by a negotiable instrument, 

(b) a share in the capital of a corporation, 

(c) other movable property not in the possession of the judgment-debtor, 
except property deposited in, or in the custody of, any Court, 

the attachment shall bt made by a written order prohibiting’ 

pute arising out of the claim. Held, that the 
payment did not discharge the garnishee. J. 

L. R. (1041) 2 C. 221 = 1941 Cal. 579. An- 
nuity until it falls due is not a debt, nor 
money exjH'eted to reach a public officer 
until actual receipt. 14 C.L.J. 127 = 1(5 C.W. 

N. 14. Whether an attaching creditor who 
has attached a debt but not the decree on 
the debt, can execute the decree. Sec 92 T.C. 
1021 = 192(5 M. 371=50 M.L.J. 79. Mortgage 
debt can be validly attached under this rule. 
144 I.C. 175; 143 I.C. 785; 20 C. 805; 20 B. 
305; 37 M. 51; 4(5 A. 917 = 80 I.C. 890. A 
mortgage debt is movable property within 
the meaning of this rule. 2(5 B. 305; 39 M. 
389 = 28 M.L.J. 338; 144 I.C. 175=1933 U. 
(51; 00 C. 782 = 37 C.W.N. 439 = 1933 C. 379; 

20 I.C. 508 = 27 M.L.J. 239; 10 I.C. 81(5; 22 

M. L.J. 105 = 37 M. 51; 50 T.C. 157=21 O.C. 
400; 4(5 A. 917 = 1924 A. 79(5. Sec also 1912 
M.W.N 879=1(5 I.C. 438; 1930 O. 473. But 
sc r 125 P.L.R. 191.3 = 18 I.C. 318. Court 
within which mortgagee resides and not Court 
within which mortgaged property is situated 
has jurisdiction to attach, 11 P. 473. But 
see 00 C. 782 = 143 I.C. 785 = 1933 C. 379. 
There is no debt in a purely usufructuary 
mortgage. TI10 proper procedure is to attach 
his interest in tho immovable property. 3. > 

B. 288 = 10 I.C. 812. Sec also 1928 M 048; 
1931 P. 03. Contra 1929 M.W.N. 138. It 
is impossible to hold that the Controller o 
Patents is a “person in possession ot the 

same” within the meaning of O. .-L K - ’• 
Therefore, the service of a prohibitory or<i 
upon the Controller of Patents is not an & ■ 
tachment of the patent 'wdthin the penning 

of S. 51. 42 C.W.N. 1086. The first do 

fendant held an anomalous mortgngo an 


NOTES. 

O. 21, R. 46: Scope. — Effect of garnishee 
order in England and in India. 54 M. 727 = 
132 I.C. 297 = 61 M.L.J. 774. Principal and 
agent — Debtor and creditor living in Indore 
— Debtor having branch office at Bombay — 
Separate nceounts — Debt whore payable. ’ Oft 

T.A. 2U=57 B. 474=19.33 P.C. 150 = 65 M. 
L..T. 37 ( P.C.). A prohibitory order to a 
person outside tho Court’s jurisdiction is 
illegal. 39 C. 104 = 10 C.W.N. 402; 193!) M 
W.N. 573 = 1939 Mad. 811. But sec 00 C. 
782 = 143 I.C. 785 = 37 C.W.N. 439=1933 C. 
379; 148 I.C. 170 = 30 N.L.R. 92 = 1933 N. 
107. See also 177 P.L.R. 1915=30 I.C. 487; 
107 I.C. G03 (1) = 1929 L. 045; 118 I.C. 908 
(2); 1934 S. 135 = 151 I.C. 879. So also 
attachment and sale of movable property out- 
side Court’s jurisdiction. 35 C.W.N. 109(5; 
1939 Rang.L.R. 094 = 1939 Rang. 34. A debt 
payable to the judgment-debtor outside the 
jurisdiction of the Court by a person not 
resident within its jurisdiction, cannot be 
attached under O. 21. R. 40. I.L.R. (1939) 
1 Cal. 523 = 43 C.W.N. 512 = A.I.R. 1939 Cal. 
428. Where both the parties to a garnishee 
proceeding Imd known the appointment of a 
receiver to receive the payment but neither 
of them informed tho Court and got an order 
passed by settlement the payment by the 
garnishee in pursuance of surli order does 
not discharge him. I.L.R. (1941) 2 C. 221 = 
1941 Cal. 579. An order to pay by the 
Court is a necessary ingredient of every 
garnishee order. Where the payment was a 
voluntary payment and was so expressed in 
the settlement between the parties, subject to 
an agreement to refund the money in the 
event of rejection of tho claim, or any dis- 
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(i) in the case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the Court • 

(ii) in the case of the share, the person in whose name the share may be 
standing Irom transferring the same or receiving any dividend thereon ; 

(iii) in the case of the other movable property except as aforesaid, the person 
in possession ol the same lrom giving it over to the judgment-debtor. 


NOTES. 

under its terms was in possession of the pro- 
perty. Plaintiff obtained a decree against 
him, attached his interest in the mortgage 
under R. 40, and purchased it in Court auc- 
tion. In a suit by him, as purchaser of the 
mortgage interest, for possession and mesne 
profits *t was contended by the leasee of the 
property that though under It. 40 the mort- 
gage debt, was validly attached there was so 
far as the right to possession was concerned 
no legal attachment. Held, that the security 
followed the debt and it was difficult to dis- 
tinguish between one part of the security, 
ix., the right of bringing the property to sale 
and the other part of it, namely, the right to 
possession.^ 39 L.W. 792=1934 M. 498=06 
M.L.J. 695. Order for attachment under 
this rule is not an injunction or order staying 
a suit within the meaning of S. 15, Limita- 
tion Act. 13 A. 70. See also 14 A. 102. In 
attaching a debt, it is not the business of 
Court to determine whether debs are reallv 
duo or not. 28 A. 202; 4 It. 100 = 97 I.C. 247 
(2)— 1920 R. 175. See also 1931 M. 570 = 01 
M.L.J. 803. When garnishee denies debt, he 
can make application under O. 21, R. 58, and 
Court may pass odrer under R. 03. 1931 B. 
288 — 133 I.C. 248 = 33 Bom.L.R. 390 But see 
59 M. 900=1930 M. 152 = 70 M.L.J. 20. 
Whore it was held that when an objection 
by the garnishee denying the debt is dis- 
allowed, the objection and tho order of the 
executing Court disallowing the objection 
and ordering him to pay into Court do not 
come within the purview of O. 21, Rr. 58 to 
03, so as to preclude him from denying the 
debt in a suit subsequently instituted against 
him by the decree-holder as receiver for realis- 
ing the debts on the basis of the attachment 
Where a garnishee denies the debt anti 
objects to jurisdiction of Court to compel him 
to deposit tho debt, but does not ask to have 
tho matter investigated and there is no 
investigation or decision on the point raised 
by him, and Court orders sale of the debt 
for whatever it is worth, the garnishee can 
raiso the matter in the subsequent suit by the 
purchaser. 1936 N. 218. Garnishee— No 

denial of debt — Plea of set-off as between 
himself and judgment-debtor can be gone 
into in execution. 1937 Mad. 848. The ap- 
pointment of a receiver is not irregular. 27 
I.C. 812. When there is an attachment before 
judgment, time for the consideration of the 
question whether the attached debt is due to 
judgment-debtor can be decided when the 
garnishee order is going to bo enforced. 146 
I.C. 457 = 1933 A. 481. The nbscnce of 
attachment does not render a sale invalid. 36 
I.C. 292. Attachment of debt when complet- 
ed. 152 I.C. 795 = 1934 P. 619. When shares 


in company aro purchased, the proceedings 
come »„ end. Nothing ,nor„ i s P to b„ 
by the Court. 42 M.L.J. 449 = 45 M 537 
bervico of notice on the authorised attorney 
, the nmnagmg director sufficient. 5 It 

in I ,ro P er service of notice. 152 

I.C. < Jo — 1 J34 P. 619. No notice to the judg- 
ment-debtor is necessary in attaching Ins 

himself l b - lmn<ls of th0 decree-holder 
himsdf, if it i s not secured by a negotiable 

mstrunient. 17 I.C. 420=15 O.C. 289 

nruh / CAN f Arr AcllED. Payments to bo 

rt, 0 ,,® „ W V coutractor f » r «-°rk done 

servant of » P “ d tl,c of a 

tenant of a railway company cannot be 

attached under R.46. 107 I.C. 663 (1) The 

-rl I 2°V 1 ' i' 10 *? an d0L ' 3 n ot cons th 
,r * 110 ky tho Mortgagee to the 

n~ r ^ an< * as suc * 1 cann ^t be attached 

nk&f 7 ! A - *«; 1934 fiS 

tiii-.l T r ', 4 | A ‘ 44 J \ -Attachment of agricul- 
tural produce m the hands of a third nor- 

son comes under this rule. 64 I.C. 1007 = 15 
hands Jf ’ An . attachment of coney in the 

ol reCC ‘ VCr IU!U, ° 'Without the previ- 

ous permission or sanction of the Court is 

improper and irregular. 21 C 85 i 

g? 1 ° f debt *» . priorVder appol£ 

7 > JcTlTVjf b r“ -o i,S. 

1 , >f M,),c to be attached under 0*°1 ]{ u\- 

“ d “, l ‘ a8 « dednr"; 

rn " R to !l ttach. 1939 MWN 

AH \ TFT? So al «o salary of 

t-L.K. (1939) 1 Cal 5°3 — 4't n \\ r \r 
512= 1939 Cal 400 ' r* *1 .C.W.N. 

after a If attachment is made 

Payment oW 18 n dcl,vcred >° «*° payee, the 
\\ id \ 1 t ! le c * ie< l u e cannot be stopped 3 

fc 869-1 1 T a T tt ^ Chmcnt is of avad 12 

. • — 4 Bur.L.T. 148. Undivided shi.ro 

attached* ^hen '^l fa '} uIy husiness can,1 °t be 
IC ] 57 -oJ n n th ® <lc ® reo personal. 50 
/_,* i ^.C. 400 - See aJso 1937 Lnli 313 

ti e -b lw ? ,,ar ° in a S, '°P belonging to 

debt 3 ? nCnt ' d ‘: b i.? r) -, Ev0n if a share of a 
dohln * ■', a ,, debt <lue to the judgment- 
debtor and other persons jointly, cannot bo 

rule prescribed, a prohibitory order similar 
to one under R 46 can bo mado under the 
inherent powers of Court where Court finds 
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(2) A copy of such order shall be affixed on some conspicuous part of the 
Court-house and another copy shall be sent in the case of the debt, to the debtor 
in the case of the share, to the proper officer of the corporation, and, in the case 
of the other movable property (except as aforesaid), to the person in possession 
of the same. 

(3) A debtor prohibited under clause (1) of sub-rule (1) may pay the amount 
of his debt into Court, and such payment shall discharge him as effectually as 
payment to the party entitled to receive the same. 


NOTES. 

it necessary for the ends of justice. 41 C. 
W.N. 410 = 1937 C. 199. See also 41 C.W.N. 
1074= I. L.R. (1937) 2 Cal. 440. After attach- 
ment of sharo in a company, company cannot 
by resolution appropriate share towards 
debts due to it. 105 l.C. 240. See also 193« 
Lah. 313. Debt — Life Insurance Policy — 
Amount payable under, to representatives of 
assured, on proof of death of assured If a 
“debt” before such proof is given. 50 M.L.J. 
299. A deposit with an association which is 
re payable as per rules only when membership 
ceases can be attached but judgment-debtor 
cannot be compelled to resign. 29 Bom. L.R. 
410 = 102 l.C. 418 (1) = 1927 B. 305; 41 Bom. 
L.lt. 19 = 1. L.R. (1939) Bom. 109. When 
after Court sale and before its confirmation 
judgment-debtor leases the property and 
realised portion of rent, the purchaser can 
obtain prohibitory order under S. 151 though 
not under this rule or S. 47. 130 l.C. 4 = 

1932 L. 295. Attaching officer has no power 
to seal up premises other than that used by 
judgment-debtor. 11 P. 493 = 139 l.C. 834 = 
1932 P. 279. 

O. 21. R. 46 (2). — Attachment of a mort- 
gage-debt without copy of attachment order 
being fixed to the Court-house is ineffectual. 
9 C.W.N. 693; 27 A. 378; 29 A. 259; 30 M. 
207; 17 M.L.J. 488. Where procedure pre- 
scribed is not followed, the attachment is not 
legal 1928 R. 285 = 30 Cr.L.J. 748. 

O. 21, R. 46 (3). — In case the debtor 
admits the dobt, Court should order debtor 
to pay the debt to the decree-holder. 97 l.C. 
467. A debtor can always get a valid dis- 
charge by payment into Court if any dispute 
exists ns to persons entitled to the money. 
112 P.L.R. 1913=18 l.C. 205. Payment 
contemplated in R. 46 (3) is payment into the 
attaching Court so as to be available for the 
attaching decree-holder and not payment 
into the particular Court even when the pay- 
ment is earmarked for some other purpose. 
If a debtor pays the amount not in attaching 
Court but in another Court not under com- 
pulsion on behalf of the judgment-debtor, 
such payment is not sufficient to discharge 
him from his liability to the attaching 
creditor. 43 LAV. 713 = 1936 M. 251=71 M. 
L.J. 243. If decree-holder was not entitled 
to recover his debt, the debtor of judgment- 
debtor must contest his liability and will not 
be absolved from the liabilitv if he pays the 
amount. 28 l.C. 317=50 P.L.R. 1915. The 
debtor can plead that one claimant and not 
another is entitled to the debt. 15 T.C. 193. 
In a garnishee proceeding, the attaching 
creditor stands in the shoes of the judgment- 


debtor. No attachment could be made, when 
there is no existing debt due by the garnishee 
to the judgment-debtor, and if the judgment- 
debtor has already parted with his interest 
in the debt by assignment or created an 
equitable charge in respect of the same in 
favour of another person, the attaching credi- 
tor acquires no larger rights than his debtor. 
An agreement between a debtor and a credi- 
tor that a fund should be applied in a parti- 
cular way will not create a valid equitable 
chargo upon the fund. It is further neces- 
sary that an obligation should be imposed in 
favour of the creditor to pay the debt out of 
the fund. The test really is whether there 
was an intention to assign or create a charge, 
which will give the assignee an equitable in- 
terest in the fund itself. An assignment by 
way of charge on future property is a per- 
fectly valid assignment in equity, which will 
attach to the property, when it comes into 
existence. 68 C.L.J. 97 = 42 C.W.N. 971 = 
A.I.R. 1938 Cal. 606. 

Right of suit. — A judgment-debtor whose 
debt has been attached can sue for his debt 
though he cannot recover it until the decree 
against him is satisfied. 10 l.C. 569; also 
49 l.C. 88 = 5 O.L.J. 766. When a debt due 
from a third party to judgment-debtor is 
attached but the liability is denied, n 
receiver with power to sue may be appointed 
or the debt may bo sold. 35 l.C. 469 = 10 
Bur.L.T. 6; 1927 A. 41=97 l.C. 467. Vide 
84 l.C. 1022 = 1924 C. 1068. A suit by an 
alleged assignee of a debt when it has been 
realised by a decree-holder is governed bv 
Art. 62 or 320 of the Limitation Act and 
time begins to run from the date of receipt 
of money from Court. 38 M. 972 = 26 ML. 

J. 166. In a suit on bond debts purchased, 
evidence to identify debt can be let in when 
if has been wrongly described in execution. 

6 LAV. 712 = 42 l.C. 609. In the suit gar- 
nishee can show that no debt was due. 1926 
M. 1011=97 T.C. 780. 

O. 21, Rr. 46-47.— R. 46 must be read with 
Rr. 43 and 47. R. 46 applies even if tlm 
ownership of the judgment-debtor * 8 ‘ rm ’" 

tional instead of being integral. Conse- 
quently, where the judgment-debtor owns a 
sharo or interest in some property whic i >s 
in t he possession of a stranger, R. 46 ns we 
ns R. 47 must come into operation so as ro 
necessitate prohibitory orders being j 88U ' 
not only to the judgment-debtor but 8 
tho stranger who is in possession o 
property the judgment-debtor s 8 ' _ 

which is intended to bo attached. A.I.K- 

1941 Nag. 157. 
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LOC. AMS. — [Rangoon.] Delete r. 46 ( 3 ). 

• [Calcutta.] Add the following after r. 46 , O. 21 : — 

46 -A. The Court may in case of a debt, other than a debt, secured by a mortgage or a charge 
or by a negotiable instrument, which has been attached under r. 46 or 51 of thisOrder, upon the appli- 
cation of the attaching creditor, issue notice to the garnishee liable to pay such debt calling upon 
him either to pay into Court the debt due from him to the judgment-debtor or so much thereof as 

not V do so • ClCnt ,0 SaUsfy thC dccrce and costs of execu,ion > or to appear and show cause why he should 

Provided that, if the debt in respect of which the application aforesaid is made is in rcsoect 
of a sum ol money beyond the pecuniary jurisdiction of the Court, the Court shall send the execution 
cast to the Court of the District Judge to which the said Court is subordinate, and thereupon the 
Court of the District Judge or any other competent Court to which it may be transferred by the District 
Judge will deal with it m the same manner as if the case has been originally instituted in that Court 
Such application shall be made on affidavit verifying the facts alleged mrl ,1 

belief of the deponent the garnishee is indebted to the judgment ^-debtor. B "* lhc 

46 -K. Where the garnishee does not forthwith pay into Court the amount due from him 

" ;ir h noti - and on such 

46 -C. Where the garnishee disputes liability, the Court may order that -mv 
necessa^ lor the determination of liability shall be tried as if it were an ivsue in a soh , T 
th ' dc.cr„nna,,on ofsud, issue shall make such order or orders upon .ho panics £ may s'ecm uT" 
40 -lJ. Where it is suggested or appears to be urohahh- thu »i„, 11 J 

Person, or that any third person has a lien or charge on or other intere^n^ 0 l f S V? S °T C ,hird 

aiid -* “ »» 

be ordered to appear, or wLresuch^ may subsequently 

the Court may make such order as is hereinbefore provided or such other oMerT S ° ° rdercd > 

terms, if any, with respect to the lien, charge or inlerest iD, v of sue d °I <,C ” Upo » «»<* 

may seem fit and proper. } * suc 1 third or other persons as 

as aforesaid shah be valid discharge "him 'as °-ig dnst 'the Vuim ^ ° r Un *? er any such ordt ' r 

ordered to appear as aforesaid for the amount paid or levied Sough^ch lud ^ f ° ther P u CrSOn 
aside or reversed. 1 u aunougn such judgment may be set 

incidental thereto, shall be ^ n h e d^r e t ton^ft h c Coulc A and ^ ^ procccdin S arising therefrom 
4 6 - h An order made under rr. 4 6 -B or 46 -E, shall be appealable as a decree 

47- Where the property to be attached consists of the 

Attachment of share i„ j^gmenf-debtor in movable property befoTgine 
movables. him and another as co-owners the fi i n ? m g 

in g Him , 0 m t ran S fe,,in g £ S£& 


or 


„ _ NOTES. 

O. 21, Rr. 46-A and 49. — Garnishee pro- 
ceedings cannot be taken under O. 21, R 46-\ 
C. P. Code, in respect of a debt which cannot 
he attached under It. 46. A debt duo to a 
firm from a customer is the property of the 
firm within the meaning of R. 49 and it can- 
not be attached in execution of a decree ob- 
tained not against the firm or the partners 
ns Pitch hut against one or some of them in 
h »8 or their individual capacities. A gar- 
nishee order in respect of that debt made in 
execution of such a decreo is, therefore illr. 
gal. 45 C.W.N. 333 = I.L.R. (1941) 1 Cal 

389 = 1941 Cal. 364. 

O. 21, R. 46 and S. 64. — After attachment 
and before its purchase in Court-auction by 
tlio decree-holder of certain mortgagee rights 
tho mortgagor applied for liquidation of his 
debts under C. P. Debt Conciliation Act. As 


'£ ha^eT’ sr r ic - 

live 

l £S ZTlpp] 

java 

tl.o d n a • * ,e 8t ? tuto *7 extinction of 

ed° 5fl4i n NL e "®7 C °“ ld b ° 

O. 21, R. 47.— See 1940 N.L.J. 56; 1938 
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48. ( 1 ) Where the property to be attached is the salary or allowances of a 

public officer or of a servant of a railway company 

Attachment of salary or or local authority, the Court, whether the judgment- 
allowances of public officer or debtor or the disbursing officcr is or is not within 

local authority. the l° ca l limits ol the Court s jurisdiction, may order 

that the amount shall, subject to the provisions of section 
60, be withheld from such salary or allowances cither in one payment or by monthly 


NOTES. 

Lull. 05. Mode of recovery of tine levied on 
a Hindu coparcener is that prescribed by 
this rule, by issuing a prohibitory order or 
appointment of receiver, and there cannot 
be attachment of moveables by way of 
seizure. 55 M. 1041 = 03 M.L.J. 142 — 10.12 

M. 538. See also 1938 Lali. 05 (interest of 
partner in partnership assets is to be treat- 
ed as movable property). Where on objec- 
tion under O. 21, R. 58 Courts finds that 
claimant has half-share in moveable property 
attached, it would be the better course to 
release the entire property and to proceed 
bv way of attachment under this rule. 59 C. 
808 = 1932 C. 408=137 I.C. 072. Quaere.— 
Whether R. 47 applies to the members of a 
Hindu coparcenary, one of whom happens to 
bo a judgment-debtor? -1.3 LAV. 700=1930 

M. 500 = 70 M.L.J. 717. O. 21 deals separate- 
ly with different kinds of property and lays 
down different modes of attachment in res- 
pect of each. In view of the special provi- 
sions, decrees cannot be dealt with as 
‘movable property’ and are not so treated for 
the purpose of the special provisions which 
relate to attachment. Again, R. 47 which 
contemplates two or more ‘co-owners’ in the 
property sought to be attached, can have no 
application where according to mo special 
rules obtaining in the C. I’. Tenancy Act tin* 
lambardar alone, is the decree-holder. 1940 N. 
L..T. 50 = A.I.R. 1940 Nag. 270. 

O. 21, R. 48. — This rule is new and super- 
sedes the rulings in 2 B. 44; 29 B. 405; 28 B. 
198 and 30 C. 713. Prohibitory order on an 
Auditor of a Railway Company not to pay 
out security deposited will bind the company 
subject to its lien if any. 7 Bur.L.T. 238 = 24 
T.C. 725. No order under sub-r. (3) can 
be mado against Government without bring- 
ing the Government, on record as a party. 93 
P.R. 1912=14 I.C. 737. As S"on ns the notice 
of the order issued by the Court under O. 21. 
R 48 is served on the disbursing officer and 
accepted by him, the attachment becomes 
complete and effective. 1 1 is postponement of 
tho remission of the salary to the Court, to a 
later date, cannot mean that there was no 
effective attachment till then. A.T.R. 1941 
O. 277 = 1941 O.W.N. 115. Attachment — 
Power of Court to which decree is transfer- 
red. See 1 Luck. 40 = 1937 O. 112 = 91 I.C. 
1043. R. 48 lias no application in tho case 
of persons who are in private service. 1929 

N. 333 = 120 I.C. 209. Slarv of M.L.A. is 

not liable to attachment.. I.L.R. (1939) > 

Cal. 523=43 CAV.N. 512=1939 Cal. 428. 
Pay or pension for month is due on last day 
of month and can be attached on last day. 
1930 R. 161 (1). Order refusing attachment 


of pay is one under S. 47 and hence appeal 
lies thereon, and no revision, 144 I.C. 897 
= 35 Bom.L.R. 300 = 1933 B. 185. A Court 
acting under O. 21, R. 48 must follow the 
Code. Sub-R. (2) of R. 48 speaks of the 
attachable portion of the salary. It would bo 
better for the Court, in the interests of all 
concerned, to obtain on t lie application of a 
decree-holder, the relevant materials from the 
disbursing officer in order to work out tho 
figures itself and then issue an attachment 
for a definite, specified amount so that tho 
parties and the disbursing officer may bo 
under no misapprehension, especially when 
there is more than one execution case pend- 
ing against the same judgment-debtor. 1941 
Pat. 157 = 21 Pat.L.T. '776. Order attaching 
pay of Government servant in spite of objec- 
tion raised by Secretary of State that the pay 
was not attachable, is not. subject to revision, 
whether it is treated as an order under 0. 21, 

R. 58 or as under S. 47. 1936 L. 761. 

O. 21. R. 48 and S. 60.— A public officer 
whose salary is exempt from attachment under 

S. 60 (t) cannot, contract himself out of this 

statutory provision. This exemption cannot 
Ik* waived, because there is a question ol 
public interest and policy involved. The 
privilege being one conferred for reasons o 
public policy, it cannot, be waived. If Ike 
public officer whose salary is attached in con- 
travention of ,S. 60 (i), submits to the attach- 
ment or agrees to a deduction of a part " 
the salary which is below tho minimum pros- 
cribed by S. 60 (i), tho disbursing officer can 
object to the attachment and apply to the 
Court to vacate the order of attachment, nn<l 
the Court can give effort to the objection. 
Every Court trying civil causes has inheren 
jurisdiction to "take cognizance of questions 
which cut at the mot of the subject-matter 
of controversy between the parties. 1 
an order is mado against Government or a 
public body, and when the law imposes lmi • 
lity in case the order is not obeyed, it woum 
bo unreasonable and unjust to hold in ... 
is not open to Government or to the pu 
body, as tho case may be. to move the < " > 
and contend that the order is not 
by the law, and there must bo inherent P 
in tho Court, to consider such an nppbcn 

O. 21. B. 48 and S3. 73 and 
on tho application of ono of the „ ,,g 
holders a prohibitory order ™ dor 
attaching 1 a portion of th 0 «Unry o< l “ 
judgment-debtor lias been issued, hat i W 

holder is lawfully entitled to r«mive the ndiole 

amount deducted ^™m the jud^ "t dot i.o^ 
salary under the prohibitory q j> 

in so far as a proper order under S. 73, 
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instalments as the Court may direct ; and, upon notice of the order to such 
officer as J [the Central Government or the Provincial Government may by noti- 
fication in their official Gazette] appoint 2 [in this behalf, — 

( a ) where such' salary or allowances arc to be disbursed within the local 
limits to which this Code for the time being extends, the officer or other person 
whose duty it is to disburse the same shall withhold and remit to the Court the 
amount due under the order, or the monthly instalments, as the case may be ; 

( b ) where such salary or allowances are to be disbursed beyond the said 
limits, the officer or other person within those limits whose duty it is to instruct 
the disbursing authority regarding the amount of the salary or allowances to be 
disbursed shall remit to the Court the amount due under the order, or the monthly 
instalments, as the case may be, and shall direct the disbursing authority to reduce 
the aggregate of the amounts from time to time to be disbursed by the aggregate 
of the amounts from time to time remitted to the Court.] 


(2) Where the attachable proportion of such salary or allowances is already 

being withheld and remitted to a Court in pursuance o'' a previous and unsatisfied 

order ol attachment, the officer appointed by the ’[Central Government or the 

Provincial Government as the case may be] in this behalf shall forthwith return 

the subsequent order to th. Court issuing it with a full statement of all the particulars 
of the existing attachment. 1 


(3) Every Older made under this rule, unless it is returned in accordance 
wuh the provisions of sub-rule (2), shall without further notice or other process 
bind ’[the Central Government or the Provincial Government] or the railway 
company or local authority, as the case may be, while the judgment-debtor is 
with, 11 the local limits to which this Code foi the time being extends and while he 
is beyond those limits ,1 he ,s receipt of any salary or allowances payable out 
of His Majesty s Indian revenues or the funds of a railway company carrying on 
business in any part of British India or local authority in British India • and Hthe 
Central Government or the Provincial Government] or the railway company or 

orchis 11 . u"e ri y ’ “ Case may ’ Sha11 bc liable for a "y sum paid in contravention 

LOG. AM. [Madras.] Substitute a comma for the neriorl -ir rh/* #1 1 

of sub-rule (1) and add the following at the end of sub-rule (i) : * f t lC ast scntcn ce 

“ such amount or instalment being calculated to the nearest anna by fractions of an anna or 
s.x pics and over being considered as one anna and omitting amounts less than six pi^ ” * 

49. (.) Save as otherwise by this rule, property belonging to a 

Attachment of partnership r n T S ^ s la . not je attac hcd or 5 *old in execution 
properly. ,f a dec,cc o'hpr than a decree passed against the 

firm or against the partners in the firm as such 


LEG. REF. 

1 Thecs words were substituted for the original 
words by para 3 and Sell. I of the Government 
of India (Adaptation of Indian Laws) Order 
>937- 

1 These words were substituted for the original 
words by S. 2 of the Code of Civil Procedure 
(Amendment) Act, 1939 ’ (XXVI of 1939 .) 

3 These words were substituted for the words 
“ the Government ” by the Government of 
India (Adaptation of Indian Laws) Order, 1937 . 

4 These words were substituted for the words 
“ the Government ” by para. 3 and Sch. I of 
the Government of India (Adaptation of Indian 
Laws) Order, 1937 . 

NOTES. 

Code, if any, that might have been passed. 
In the absence of any such order the Judge 

C. C. M. — 127 


i 1 » J L Ct :° n 10 S ancel thc Prohibitory 

and direct ° °V he j ud £“ent-debtoV 

bv 11 , til ‘ ffT fiXGd to be ^posited 

dfstrihntid gm d ? t0 f RhOU,d be l™ r “'<' 
when . 1 am P n ? st a11 the decree-holder?, 

inh-r * 0,10 ° f them has asked for it. The 
inh. rent powers of the Court cannot be used 

nn« purpose of overriding the rights of 

R-imJTw 1 H a b ® neflt of the other. 1940 
0 1 R 4 p' 1940 Rang. 201 (S.B.). 

R - 4?— The provisions of R. 49, are-' 
pcra iye. A sale of partnership property 

nwn 1 W i U JL° n iP f a docree » which is not passed- 
against the firm or the partners thereof, Is 

"‘valid and inoperative. GO C.L.J., 

enn ; i LC \ 842 (2) = W35 C. 275. A decree 
X n ^°.r^ d aff , a,nst un individual partner; 

• C.W.N. 500— 51 I.C. 597.' An interest of 
a partner in partnership assets is intended to; 
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(2) The Court may, on the application of the holder of a decree against a 
partner, make an order charging the interest of such partner in the partnership 
property and profits with payment of the amount due under the decree and may, 
by the same or a subsequent order, appoint a receiver of the share of such partner 
in the profits (whether already declared or accruing ) and of any other money 
which may be coming to him in respect of the partnership, and direct accounts and 
inquiries and make an order for the sale of such interest or other orders as might 
have been directed or made if a charge had been made in favour of the decree- 
holder by such partner, or as the circumstances of the case may require. 

(3) The other partner or partners shall be at liberty at any time to redeem 
the interest charged, or, in the case of a sale being directed, to purchase the same. 

(4) Every application for an order under sub-rule (2) shall be served on 
the judgment-debtor and on his partners or such of them as are within British 
India. 

(5) Every application made by any partner of the judgment debtor under 
sub-rule (3) shall be served on the decree-holder and on the judgment-debtor, 
and on such of the other partners as do not join in the application and as are within 
British India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be service 
on all the partners, and all orders made on such applications shall be similarly 
served. 

Execution of decree against 50. ( i ) Where a decree has been passed against 

firm. a firm, execution may be granted — 


NOTES. 

bo treated ;us movable property under K. 49 
of O. 21. 177 I.C. 116 = A.I.R. 1938 Lull. 65. 
An assignee of a share in partnership who 
has also obtained a decree against a partner 
cannot (except to the limited extent provided 
in R. 49) force the other partners to account 
by securing tho appaintment of a receiver 
especially when the partnership is still subsist- 
ing and tho partnership has not been dissolved. 
10 P. 792 = 133 I.C. 40 = 12 Pat.L.T. 361. As 
to partnership property, it is only the inter 
eat of tho partner who is the judgment - 
debtor which vests in the receiver, and not 
tho entire partnership. 1932 A.L.J. 516 = 
1932 A. 468 = 141 I.C. 128. Unless the ques- 
tions whether the judgment-debtor was a part- 
ner of the partnership and whether any money 
was due to him from it, are decided, no re- 
ceiver could be appointed. Further any order 
passed would be unsupportable, if notice of 
tho application had not been served as requir- 
ed by R. 49 (4). 1940 A.L.J. 120 = A.I.R. 1940 
All. 250. O. 21. R. 49 (2) charges the inter- 
est of tho partner in tho partnership property 
and profits. The partner's interest is his 
right to participate in the net assets of the 
firm, that is, in tho value or proceeds of the 
assets less tho liabilities to third parties and 
not less any liability to himself; for any liabi- 
lity to himself only increase his interest in the 
property at tho expense of other partners. An 
advance is but an item in tho partnership 
account. Tho Court charges and orders the 
sale of whatever the partner is entitled to 
f/om tho partnership business as between 
that partner and tho other partners, ns if 
on dissolution of the firm 189 I.C. 446 = A. 
X.R. 1940 Rang. 153j Where tho interest 


>f a partner extends only to the profits and 
las nothing to do with tho assets and such 
mrtner overdraws his share of the profits, 
then the remaining partners are entitled to> 
■eimburso themselves from tho overdrawing 
partner’s share of the profits before handing 
>vor any part of such share to the overdraw- 
ing partnor. A judgment-creditor of such a 
partner can have no higher rights than his 
judgment-debtor and hence the remaining 
partners will get priority over the overdraw- 
ing partner’s judgment-creditor or assignee. A 
receiver appointed under O. 21, R. 49 (2) 
in respect, of such a partner’s share in the 
profits though in no better position, has a 
right to accounts and can insist that nothing 
be paid over to the judgment-debtor partner 
for his private ami personal purposes ns dis- 
tinct from payments made for business pur- 
poses. 1941 Nag. 63 = 1940 N.L..T. 596. 

O. 21. R. 60 (1).— This rulo applies to a 
joint Hindu family firm. 184 T.C. 701 — !• 40 
Pat. 149 = 21 Pat.L.T. 618. No order under 
this rule could be passed making tho share- 
holders liable when the decree is ngainst a 
limited liability company. Such an order 
must be deemed to bo a nullity and must p 
ignored bv the executing Court. 164 . 

513 (Lab.). R. 50 does not require ^ the 

holder of a decree ngainst a firm to first - 
lmust his remedy provided in f n \\. 

rule and then proceed under cl. (b), » « 
ing satisfaction under those two Onuses, P r ® 
ceed under cl. (o). Under tho 
three courses open to him, any o j , 

T y p— "«" n r 41 0, I S" 4=3=84 px!£ 
they are set out. 141 I.L. 4 . . flrm 

190=1933 L. 472. An award ngjuMt a « 

having tho force of a decree under S. lo o 
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(a) against any property of the partnership ; 

(b) against any person who has appeared in his own name under rule 6 

or rule 7 of Order XXX or who has admitted on the pleadings that he is or who 
has been adjudged to be, a partner ; * 

(c) against any person who has been individually served as a partner with 
a summons and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or otherwise 
affect the provisions of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to 
be executed against any person other than such a person as is referred to in sub- 
rule (1), clauses ( b ) and (c) as being a partner in the firm, he may apply to the 
Court which passed the decree for leave, and where the liability is not disputed 
such Court may grant such leave, or, where such liability is disputed, may order 
that the liability of such person be tried and determined in any manner in which 
any issue in a suit may be tried and determined. 



NOTES. 

the Indian Arbitration Act is not sufficient 
to have recourse to the provisions of tliis rule 
21) Bom.L.R. 000 = 104 I.C. 94 = 11)27 B. 428’. 
Contra 11)29 8 . 28; 1931 8 . 82 = 131 I.C. 712: 
13 Lull. 327 = 1931 L. 730; 02 C. 833 = 01 C. 
L.J. 515; 30 8.L.R. 0 = 105 I.C. 820 = 1936 8. 
211. This rulo is limited in its operation to 
the case of a partner who was living at the 
tirno of the decree. 87 I.C. 992 = 1925 8. 298. 
Under sub-r. (1) and under English Law, 
partners not served and who have not ap- 
peared nro not liable. 30 M. 414 = 22 M.L.J. 
109. Also see 30 C.W.N. 11. Where summons 
wore affixed on refusal to accept, and tho 
party did not appear, execution could pro- 
ceed against him personally as partner under 
sub-r. (1) (c). 20 I.C. 800=19 CAV.N. 

1008. Appearance under protest — Remedy of 
party in execution. 31 C.W.N. 1004; 41 C. 
W.N. 500. But if he once pleads his non- 
liability and asks the Court to frame an issue 
on tho point, ho cannot then bo allowed to 
turn round after tho issue is decided against 
him and urgo that all proceedings in the trial 
Court qua this matter subsequent to his 
appearance under protest were without juris- 
diction anl that ho was still entitled to claim 
the benefit of sub-r. (2), R. 50. 157 I.C. 1025 
— 1935 L. 520. A partner against whom exe- 
cution is levied in respect of decree against 
firm, cannot plead alternatively, denying his 
partnership, and tho authority of tho others 
to enter into tho transaction which gave rise 
to the liability. 34 Bom.L.R. 017 = 1932 B. 
334 — 138 I.C. 314. W'here a decree is obtain- 
ed against a firm by serving summons in the 
suit upon two persons ns partners of that 
firm, the mero fact tliat three other persons 
aro stated to bo the remaining partners of 
the firm in the petition for execution of the 
decree cannot make tho execution invalid. 
These other persons do not como under O. 21 
R. 50 (1) ( b ) and ( c ). The decree-holder can- 
not execute tho decree agninst them unless ho 
has obtained leave from tho Court which has 
passed the decree. If this leavo has not been 
obtained, he is entitled to proceed against the 
other two judgment-debtors, and tho exccu- 




x 




", , 'to ini > ill tr ('(iii- 

oerned. 42 C.W.N. 310 = A.I.R. 1938 Cal. 

6. 21, R. 50 (2). — As to tho nature of ap- 
plication under thi s rule, and limitation for 
tho 8a me, see 34 Bom.L.R. 1112=140 1 C 51<> 

= »• ««! MM M. , 20 . all 'Vso 

<‘1 ,', 8 " ot ‘o a fading of fact us to 

whether a person is or is not a partner A 

Pnonire ^ P’ **- « 50 jurisdiction to 

inquire and decido whether a party to tho 

suit under O. 30 is liable ns a partner within 

the meaning of O. 21 li. 50 (2) because lie 

1 R !u, 8e i °, Ut 0 ,0 * ho P laintiff M such. A. 

dMtlv if"? ’ °- 21 > B - 50 < 2 >- is 

dZ! i 7 T d r t ,°,P ermit a P erson desiring to 

f!dv n° la 1,ablllt y as a Partner to do so not 
only on the ground that he is not n partner, 

„ ' ■> !><■; grounds ns well . Ho can dis ; 

fraet of b ? «‘»blishing that a eon- 

0 ~ b °y° ntl the scope of tho 

PmlhSi h | P ‘ Ho Can aIso c °nteud that the 
Z t f l Partners had no authority on 

e w/en° l,o r partn « r8hi P to refer disputes 
fir,, h / he firm nn( ] persons with whom tho 

?I? 3 «l ,ad o P^ ,n ?;o t0 arbitration. I.L.R. 
rm.rf I • f aL 312 = 1940 Cal. 302. -the 

no tent ! h f, paS ^ d . the d <*ree is com- 
p tent and has jurisdiction to grant leave 

o tho decree-holder under O. 21 , R. 50 ( 2 ) 

V 0 Cn 'fl° r ' hQ decree has been transferred 
for execution to another Court. Merely 

bceaus® the decree is transferred for execu- 
te i '* V *• another Court, it. does not cease 
R to ?rant 8uch ^ave. I. 

TR ,7) AI1 AI1 4 ® 4 ®f : 1937 A.L.J. 1165 = A. 

• /o8 - There is no warrant for 
‘ n f . that , an application under O. 21, R. 
oo tor leave to execute a decree obtain- 
f*< against a firm as against some partner or 
partners cannot be made unless in tho first 
instance a regular darkhast has been filed 
under O. 21, R. 11. The logical course is to 
apply for leave first and then to execute the 
(lecro^ afte n vnrd8. I.L.R. 0940) Bom. 502 
-4_ Bom.L.R. 504 = A.I.R. 1940 Bom. 330. Er 
parte decree obtained against firm mention- 
ing individuals constituting it— Application 
to sot aside ex parte decree dismissed on foot- 
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(3) Where the liability of any person has been tried and determined under 
sub-rule ( 2 ), the order made thereon shall have the same force and be subject to 
the same conditions as to appeal or otherwise, as if it were a decree. 


NOTES. 

ing tlmt decree was against firm — Sale of 
personal properties of partners without leave 
of Court not valid — Decree-holder cannot 
contend that decree was against individuals 
composing firm. 163 I.C. 34= 1936 P. 49G. 
An application under R. 50 (2) may be filed 
at any time so long as the decree sought to 
bo executed is alive. 1935 S. 12=154 I.C. 
339. Person admitting that he is partner 
•cannot dispute the decree. If lie wants to 
dispute the decree, he should take proceed- 
ings in the suit and cannot contest it in 
execution. 151 I.C. 749 (1)=1934 S. 135 (2). 
Decrco against firm — Partners disputing 
liability — Remedy of decree-holder. As to 
scope of inquiry under this rule. 1934 S. 
135 (2). The provisions of O. 30 do not in 
any way militate against sub-r. (2). The 
Court which passed the decree as well as the 
Court to which it is sent for execution can 
enquire into as to who constitute the firm. 
8G I.C. 1013 = 1925 S. 293. Se e also 108 I.C. 
528; 1929 L. 228 = 115 I.C. 536; 1937 Pesh. 
9G ; 134 I.C. 1026 = 1931 L. 73G ; 34 Bom.L. 
R. 737; 26 S.L.R. 228 = 1932 8. 199. As to 
whether executing Court can go behind the 
order of trial Court, sec 156 I.C. 930 (P.). 
The presumption arising under S. 2G4, Con- 
tract Act, that the objectors were partners 
of the firm as no public notice of the dis- 
solution had been given does not avail the 
creditor if ho is a customer of the firm after 
its dissolution. For the expression “persons 
dealing with a firm” occurring in this section 
does not cover persons dealing with a firm 
for the first time after dissolution. 146 I.C. 
847 = 34 P.L.R. 1032 = 1933 L. 591. Where 
in a suit by a firm a counter-claim was set 
up and a decrco was passed and the solici- 
tors of the firm closed the names of the part- 
ners, the fact of their being partners could 
be agitated in execution. 51 B. 794 = 103 I. 
C. 250 = 1927 B. 447. Application for leave 
to execute is one in execution and not in 
suit. 1931 L. 736. The application falls 
under Art. 182 and not Art. 181 of the Limi- 
tation Act. The application can be made at 
any time during which the decree remains 
capable of being executed ; and a decree- 
holder can apply for execution against, an ; n- 
dividual partner, obtaining leave, if neces- 
sary, even if more than three years have 
elapsed since the passing of the decree, pro- 
vided the execution is not barred in any other 
way. 30 S.L.R. 88 = 1936 S. 138. Court to 
which decree is transferred has power to 
grant leave. 1931 L. 507 = 131 I.C. 376. 
Contra 1931 8. 82 = 131 I.C. 712 = 30 S.L.R. 
290=161 I.C. 524 = 1936 S. 11. No special 
leave is necessary as regards a person who 
has appeared in his own name under O. 30, 
R. 6 or who had admitted in pleadings that 
he is a partner, or who has been served with 
summons. 89 I.C. 401. Sub-r. (2) applies 
only in the absence of the conditions of sub- 


R- (1). 2G I.C. 866 = 19 C.W.N. 1008. Also 
2S I.C. 260 = 1915 M.W.N. 180. The term 
“partner” in R, 50 (2), includes his legal 
representative; and the question of the liabi- 
lity of the legal representative of a deceased 
partner of a firm can therefore be raised and 
decided in execution proceedings. 30 S.L.R. 
6 — 1936 8. 211. Contra 41 C.W.N. 566. The 
sub rule covers also the case of a deceased 
partner. 24 Bom.L.R. 1037 = 1923 B. 6G. A 
decree against a firm after death of a partner 
can be executed against his legal representa- 
tive. 100 I.C. 204 = 1927 S. 130 (F.B.); 1927 
8. 247. See also 29 Bom.L.R. 1296. Partner- 
ship Decree against, in its firm name — Exe- 
cution of — Partner who had died before in- 
stitution of suit — Legal representatives of — 
Execution of decree against ; held, that exe- 
cution could not issue against legal represen- 
tatives. R. 50 (2) would apply only when the 
decrco is sought to be executed against any 
person as being a partner in the firm. 0. 30, 
R. 4 only gives legal representatives a right 
to apply to be made party to suits in tho 
name of the firms. But it does not enable a 
decree-holder to claim the right claimed in 
the present case. 119 I.C. 603 = 57 M.L.J. 344 
(F.B.). Sc e also 1935 8. 12. If tho decree 
is against a firm and personally against some 
specified partners, unnamed partners can bo 
made liable under this rule. 18 S.L.R. 146 = 
1925 8. 317. For tho purpose of sub-R. (2) 
“Court which passed the decree” is the Court 
of transfer. 43 A. 394=19 A.L.J. 187. But 
o^ntra 11 P. 580=13 Pat.L.T. 751 = 1932 P. 
323. The provisions of this rule apply to 
proceedings to enforce an award against a 
firm. 35 Bom.L.R. 941 = 1933 B. 433. The 
question whether all or any of the persons 
served with notices of an award or of its 
filing in Court are partners in a firm can only 
bo litigated when an application under It. 50 
is made against persons alleged to be part- 
ners and permission is sought to enforce the 
award against them. Such a question cannot 
be gono into in proceedings for filing the 
award and the hearing of objections directed 

against it. 29 S.L.R. 292 = 1936 S. 121. 
Difference between an order under O. 21, R- 
50 (2) and an order under S. 47 is that an 
order under S. 47 may bo pnsssed by tho 
Court executing the decree whereas an order 
under O. 21, R. 50 (2) may ho passed onlv 
by the Court which passed the decree. I.L.R. 
(1939) Kar. 589 = 1939 Sind lfll (F.B.). 

O. 21, R. 60 (3).— The exact meaning <f 
the words “conditions ns to nppenl or other- 
wise as if it were a decrco” is “the conditions 
whether ns to appeal or in other respects as 
if it were decree”. They consequently 
includo conditions imposed by orders or 
rales outside of tho Civil Procedure Code. 
Held, that an appeal from an ordor mad 
under R. 50 (2) is an appeal from an ongmaJ 
decree and is ns such linblo to 
Court-fee. 37 C.W.N. 227 = 60 C. 530-146 



3013 


O. 21, R. 52] The Code of Civil Procedure (V of 1908). 


( 4 ) Save as against any property of the partnership, a decree against a firm 
shall not release, render liable or otherwise affect any partner therein unless he has 
been served with a summons to appear and answer. 

LOG. AM. — [Patna.] Order XXI, r. 50 . In sub-rule ( 2 ) of r. 50 add the words “or to the 
court to which it is sent for execution” after the words “passed the decree” and before the words 
“ for leave.” 

51 . Where the property is a negotiable instrument not deposited in a Court, 
. . . . nor in the custody of a public officer, the attachment' 

instruments.”* ° f ncgot,ablc shall be made by actual seizure, and the instrument 

shall be brought into Court and held subject to further 

orders of the Court. 


52 . Where the property to be attached is in the custody of any Court or 
Attachment of property in Public olhcer, the attachment shall be made by a notice 
custody of Court or public to such Court or officer, requesting that such property, 
0,iiccr • and any interest or dividend becoming payable thereon, 

may be held subject to the further orders of the Court from which the notice is 
issued : 


Provided that, where such property is in the custody of a Court, any question 
of title or priority arising between the decree-holder and any other person, not 
being the judgment-debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otherwise, shall be determined by such Court. 

NOTES. 


I.C. 123=1933 C. 54(3. Deputy Registrar 
empowered to grunt leave under this rule 
cannot determine liability of a contesting 
party. 1925 R. 317. Ex parte order granting 
leave to apply for execution does not have 
the force of decree. 27 A.L.J. 553=115 I.C. 
865=1929 A. 390. See also 31 Bom.L.R. 995. 

O. 21, R. 60 (4) does not affect sub-R. 
(2). 08 I.C. 027 = 1923 B. 00. Even though 
t ho firm is insolvent execution can proceed 
against partners personally when they have 
been served with notice. 7 Lah.L.J. 105 = 
1925 L. 379. Sub-R. (4) does not mean that 
a person sought to be mado liable ought to 
be served with summons in the suit itself 30 
C.W.N. 11=53 C. 214. 

O. 21, R. 50 and O. 30, R. 10— Applicabi- 
lity-Joint Hindu family firm.— O. 21, R. 
50 and O. 30, It. 10, are applicable to a joint 
Hindu family business or trading firm also. 
7 Cut.L.T. 21. 

O. 21, R. 51. — Negotiable instrument not 
in custody of Court or public officer— 
Attachment of— Notice to debtor restraining 
him from paying to debtor — If effective 
against him. 50 M.L.J. 73. 

O. 21, R. 52. — The order under this rule 
is judicial, not administrative. 1925 C. 354. 
There is no warrant in the Code for the 
practice prevailing i n Bombay regarding 
charging orders. 29 Bom.L.R 089 = 1927 B 
405. 

Scoff.— R. 52 deals not only with money 
deposited in Court in pursuance of a decree 
but also with money which comes into the 
hands of an officer of the Court in various 
ways. 1935 S. 214. Court having custody 
of money has jurisdiction until money is 
transferred to attaching Court. 35 C.W.N. 
517. The rule does not allow of an anticipa- 
tor)' attachment of money expected to reach 
the hands of a public officer, but applies only 
to money actually in his hands. 22 B 39 
Also 44 C. 1072 = 25 C.L.J. 595; 24 I.C. 617 = 


26 M.L.J. 364. O. 21, R. 52, deals with the 
position where property is in the custody of 
the Court and says how it shall be attached. 
Where no dividend in the Official Assignee’s 
hands to which judgment-debtor is entitled is 
declared until a particular date, the creditors 
of the judgment-debtor are entitled to 
nothing prior to that date since there is 
nothing in the Official Assignee’s hands to 
which they can lay claim. A.I.R. 1937 Rang. 
538. The Court has no power to refuse an 
application for attachment under this rule. 
8 C.L.R. 7. Attachment of money in another 
Court, in another district is illegal. Proper 
procedure is to have the decree transferred 
to that Court. 26 I.C. 941 = 7 Bur.L.T. 277. 
Attachment of money in another Court mado 
without notice to that Court is irregular. 11 
I.C. 859 = 4 Bur.L.T. 192. Attachment before 
judgment in force — Another decree-holder 
without giving notice to Court putting to sale 
property in execution of his decree and pur- 
chasing it— Property again sold in execution 
of decree, in which it was attached before 
judgment — Right of decree-holder previously 
purchasing property to damages. 1936 C. 
112. The proviso is intended to prevent an 
unseemly conflict between two Courts. 19 B. 
710. As to construction and scope of proviso, 
see 19 N.L..T 287. Regarding mode of dis- 
tribution when the fund is attached by differ- 
ent Courts, sec 29 B 0111 .L.R. 689 = 1927 B. 
405. Property in the custody of the attach- 
ing Court — Attachment of — issue of precept 
unnecessary. 108 I.C. 173 = 1928 L. 593. Pro- 
perty in custody of Court — Precept received 
for attachment — Attachment, when takes 
effect. 1935 L. 914. 

Meaning of words. — “Any Court” in- 
cludes also the executing Court. A subse- 
quent formal attachment does not render 
infructuous a prior subsisting one. 28 I.C. 
123 = 20 C.W.N. 412. Leave of Court is 
necessary before attachment of property in 
hands of a receiver appointed by Court. 130 
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as (i) .^? c * — [ Madras -] Add the following as proviso (») and re-number the existing proviso 

" (») Provided further that, where the Court whose attachment is determined to be prior 
receives or realizes such property, the receipt or realization shall be deemed to be on behalf of all the 
Courts in which there have been attachments of such property in execution of money decrees 
pnor to the receipt of such assets. 

Explanation . — Priority of attachment in the case of attachment of property in the custody of 
Court shall be determined on the same principles as in the case of attachment of property not in the 
custody of Court.” (See Fort St. George Gazette , dated 6-8-35, p. 933.) 


53. (1) Where the property to be attached is a decree, either for the payment 

Attachment of decrees. of m ° ne y or [ OT salc in enforcement of a mortgage 

or charge, the attachment shall be made, — 



NOTES. 

I. C. 836 = 12 Pat.L.T. 318=1931 P. 204. But 
aoe 149 I.C. 774=1934 It. 174 ( a3 to receiver 
appointed in a suit for dissolution of partner- 
ship). Money with receiver is supposed to 
bo in Court’s custody. 35 I.C. 589=1 Pat.L. 

J. 449. So also money with Official Assignee. 
49 B. 638 = 1925 B. 344. The Court of a 
Deputy Collector is a “Court” within the 
meaning of this rule. 10 W.R. 43. See also 
21 A. 405. The Official Trustee is a “Public 
Officer”. 12 M. 250. Suparddar with whom 
Amin leaves custody of attached properties 
is not a “Public Officer”. 149 I.C. 950 = 
1934 A. 357. The interest which a judgment- 
debtor lias, in property held by the Official 
Trustee, is not validly attached by a notice 
given to the Official Trustee under this rule. 
12 M. 250. “Interest or dividend,” meaning 
of. See 39 B. 88=17 Bom.L.R. 133. Sec 
also 1937 Rang. 538; 1937 Nag. 391 (Surplus 
salo proceeds in Court). Two or more judg- 
ment-creditors can attach same property — 
Property in custody of Court — Attaclmbility. 
1930 M. 4. The expression “further orders 
of the Court” in the rule is wide enough to 
cover any order that the Court may make. 
156 I.C. 409 = 1935 Pat. 201 (2). 

Priority. — When certain property belong- 
ing to judgment-debtor was in the hands of 
the Tahsildar, two creditors obtained decrees 
against him, one of them in a Munsifif’s 
Court and the other in a sub-Court, within 
the same district. The former obtained an 
order for attachment earlier in date than the 
latter but before the money could bo received 
from the Tahsildar, the iatter also applied 
for attachment. Held, that (t) tho words “in 
tho custody of the Court” in R. 52 imply 
actual custody; (ii) the property could not 
be deemed to bo “assets held by a Court” on 
tho date when the attachment order was 
issued by the Munsif to tho Tahsildar or 
even when it was received by the Tahsildar; 
(in') therefore tho decree-holder in the 
Munsif \s Court was - not entitled to priority 
merely on the ground of his being the first 
attaching decree-holder. 1933 M. 342 (2) = 
65 M.L.J. 347. A custody Court lias no 
authority to make any rateable* distribution 
unless it. bo the attaching Court as well. 
Under R. 52 it can only determine the ques- 
tion of priority and thereafter act under the 
instructions of the attaching Court. 146 I.C. 
791 (1) = 37 C.W.N. 820 = 1933 C. 814. 
Priority of payment is in favour of those 
applying for execution by attachment of a 


fund, see 44 M. 100 = 39 M.L.J. 608 (F.B.); 
42 M. 692 = 50 I.C. 925; also 29 I.C. 239 = 38 
M. 221. A decree-holder attaching is entitled 
to complete payment, even though a prior 
attachment before judgment subsists in 
favour of a suitor. 37 A. 578 = 29 I.C. 622. 
Attachment of a decree debt when a prior 
order appointing a receiver has been made 
is invalid. 102 I.C. 413 = 29 Bom.L.R. 409. 
Notice attacking money in the hands of the 
receiver in a pending administration suit- — 
Priority conferred by — Question arises only 
if estate proves insolvent. 32 Bom.L.R. 1315. 

Application of tiie Rule. — An execution 
application and notice to judgment-debtor 
are necessary to effect an attachment. 1926 
M. 1104=51 M.L.J. 436. When the money 
of a judgment-debtor who has not yet been 
declared insolvent is in Court, it should be 
made available to an attaching decree-holder. 
33 I.C. 723=14 A.L.J. 236. A letter con- 
taining currency notes sent by a third per- 
son to a judgment-debtor can he attached 
under this rule while it is still in the Post 
Office. 13 M. 242; 21 C. 85. Creditors 
of a partnership can attach partnership as- 
sets even before account is settled among 
the partners. 29 Bom.L.R. 689=1927 B. 
405. Rule not intended to apply to a case 
where Court appoints a receiver of rents of 
immovable property. 60 C. 345=1933 C. 
417=144 I.C. 142. Arc also 1936 R. 83, 

Right of Suit. — A regular suit will he 
for setting aside an order contemplated by 
the proviso. The mode of investigation and 
the nature of the order to be made is pro- 
vided for in Rr. 58 to 63. 19 C. 286 ; 7 C. 
553; 19 B. 710. Any decision in a proceed- 
ing tinder O. 21, R. 52, proviso, between the 
decree-holder and third person would not 
be a decision under S. 47, and therefore a 
regular suit would not be barred. 69 C.L. 

J. 108=1939 Cal. 413. 

Appf.ai.. — Where the order of payment is 
made by a Sub-Court, an appeal lies to the 
District Court from that order. If present- 
ed in a wrong Court, it ought jiot to be 
dismissed but returned for presentation to 

the proper Court. 38 I.C. 772=5 L.W. 


O. 21, R. 53: Scope.— See 58 C. 934- 
3 I.C. 181. Under R. 53 it open to 
ccutc the decree. An attachment ° * 
ined by the judgment-debtor docs no 
event the holder of decree from procccd- 
z with execution after allowing the deert 
the judgment-debtor to be set-ofr. do 
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(a) if the decrees were passed by the same Court, then by order of such 
Court, and 

( b ) if the decree sought to be attached was passed by another Court, then 
by the issue to such other Court of a notice by the Court which passed the decree 
sought to be executed, requesting such other Court to stay the execution of its 
decree unless and until — 

(i) the Court which passed the decree sought to be executed cancels the 
notice, or 

(ii) the holder of the decree sought to be executed or his judgment-debtor 
applies to the Court receiving such notice to execute its own decree. 


NOTES. 

C.L.. J. 150=38 C.W.N. 67. Where a 

decree in favour of a judgment-debtor is 
attached in execution of a decree against 
him it is open to the judgment-debtor as 
judgment-creditor of his decree to execute 
that decree even during the pendency of the 
attachment, subject to the condition that the 
amount realized by him by the execution of 
that decree would not be paid to him but 
would have to be deposited in Court for the 
henefit of his judgment-creditor. 159 I.C. 
170=37 Bom.L.R. 747-1935 B. 416. This 
rule does not apply to a case where creditor 
of mortgagee attaches deposit made in Court 
by mortgagor to redeem before sale in exe- 
cution. 59 C. 1464=36 C. W. N. 955. 
Money decree cannot be sold, and procedure 
laid in this rule should be followed. 13 P. 

L. T. 612=1932 P. 349. The rule docs not 
render the decree attached under it perma- 
nently incapable of execution. It merely 
operates as a stay of execution. 13 M.L. 
J. 265. The rule applies only to cases 
where the right attached is a right expressly 
settled by the decree, and not a right arising 
from the decree by way of restitution. 24 

M. 341. It applies where a decree for re- 
demption has to be attached. 10 B. 444. 
Also to a mortgage decree. 12 I.C. 924= 
8 A.L.J. 1327. The decree of a Revenue 
Court cannot be attached under this rule. 21 
A. 405. The procedure laid down in this 
rule must he followed where a decree-holder 
desires to render a decree obtained by his 
judgment-debtor available for the satisfac- 
tion of his own decree. 6 M. 418. Where 
the plaintiff’s adoptive grandmother had 
during her management of the estate ob- 
tained a money decree against a certain 
person and the plaintiff having subsequently 
established his right to the estate as against 
the grandmother sought to enforce the de- 
cree obtained by her. Held, that the exe- 
cution proceeding was not legally sustain- 
able and that all that he couid do was to 
apply for the appointment of a receiver or 
follow the procedure laid down in R 53 
57 B. 513=35 Bom.L.R. 795=1933 B. 367! 
A proceeding in execution and subsequent 
sale arc not invalid, merely because Court 
treated the decree as not being covered by 
this rule when really this rule applies. 85 
I.C. 660=1925 A. 264. The order of at- 
tachment can be made by executing Court as 
well as by the Court which passed the de- 


cree. 17 I.C. 323. A decree for unascer- 
tained mesne profits is a decree for money. 
2 M.L.J. 288. A preliminary decree for 
accounts in a suit for dissolution of partner- 
ship is not a decree for the payment of 
money within the meaning of R. 53, and is 
therefore not attachable and saleable in exe- 
cution. 40 C.W.N. 1393. A certificate 
under O. 21, R. 71 is attachable as a decree 
for payment of money. 95 I.C. 1033=24 
A.L.J. 385=1926 A. 379. See also 68 M. 
L.J. 461. Attachment of same decree by 
several decree-holders — Right to rateable 
distribution — Decree-holder starting execu- 
tion first — If entitled to benefit of entire 
deposit. 40 C.W.N. 1249. 

O. 21, R. 53 (1) (b) . — The provisions 
of O. 21, R. 53 (1) (6) arc mandatory. 
The only manner in which a decree is to be 
attached is by issuing a notice by the Court 
which passed the decree sought to be exe- 
cuted to the Court, which passed the decree 
sought to be attached and further if the 
latter decree had been transferred for exe- 
cution to another Court, by a further notice 
to that Court. If such notices are not 
issued, there is no legal attachment, and the 
holder of the decree sought to be executed 
floes not become the representative of the 
holder of the decree sought to he attached 
and lie cannot therefore, execute the same. 
43 C.W.N. 374. The dismissal for default 
of an application to execute an attached de- 
cree does not put an end to the attachment 
of the decree itself, the attachment having 
been made by order of Court which passed 
the decree in favour of the attaching decree- 
holder. Nor docs the attachment cease 
under R. 53 (1) (b) (ii), when attaching 
decree-holder applies to execute the attached 
decree. The attached decree does not cease 
to be such when the attaching decree-holder 
makes an application to execute it. R. 53 
0) (^) (H) relates not to the date of cessa- 
tion of attachment, but only the manner in 
which the attachment is to be effected. 15 
L. 910=1935 L. 194 (2). SVe. also 1939 
Cal. 465; 31 P.L.R. 583=1937 Lab. 368. 
Notice signed by head clerk for Judge, who 
was then ill, did not invalidate attachment. 

9 R. 140=1931 R. 185. Attachment is 
completed by receipt of notice in the Court. 

9 R. 140. If after receipt of order of at- 
tachment, a Court proceeds to execute the 
decree, and sells property in execution, the 
sale is invalid. 32 C. 1104. See also 15 
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( 2 ) Where a Court makes an order under clause (a) of sub-rule (t) hr 

an application under sub-head (*«) of clause (b) of the said £ n T* 

the application of the creditor who has attached the decree nr Lie • a 9 * S ^f!’ 0n 

proceed to execute the attached decree and appW the net Zocleds^^ 
of the decree sought to be executed. Y P d “ satisfaction 

( 3 ) holder o. 3 decree sousdit to be execntoH lnr 0 i r 

"° ,h ” decree of lh„ n.iur. ,„b-„.l e (l) , h d ,|}'g. Ln»J ftf 

»>' ?p.“ "& 'SLTiiKi 

nas the same remedies against sureties of 
the judgment-debtor as the decree-holder 
him se, f has. 44 P.R. 1919=46 I.C. 584. 
VVhcrc a person attaches the interest which 
the judgment-debtor has in a certain decree 
he becomes the representative of the latter 
on the day when the attachment was ordered 
and not on the day when he applied for the 
same. In such a case the person applying 
for attachment cannot exercise any right 
such as filing a suit for a declaration that a 
certain property was liable to attachment at 
the instance of the judgment-debtor unless 
the suit by the latter had not itself become 

time barred. 6 O.W.N. 710=1929 O. 413. 
Revival of attachment — Attachment of ex 
t'nric decree passed in favour of judgment- 
debtor — Ex f>artc decree set aside but 
decree again passed on merits. 1933 R. 
346. The mere use of the word represen- 
tative in O. 21, R. 53 (3), C. P. Code, 
cannot he taken as justifying the conclusion 
that the attaching decree-holder is the repre- 
sentative of the holder of the attached de- 
cree for all purposes. The holder of the 
attaching decree can he treated as the repre- 
sentative of the holder of the attached de- 
cree only for the purpose contemplated in 
O. 21, R. 53 (3), namely for the purpose 
of execution, hut he cannot exercise the 
power conferred under O. 21, R. 2 upon 
the decree-holder himself of certifying an 
adjustment made out of Court as a satis- 
faction of the decree. 51 L.W. 148= A. I . 

R. 1940 Mad. 534= (1940) 1 M.L.J. 292. 
There is no reason for thinking that a judg- 
ment-creditor who lias succeeded in attach- 
ing a decree is unable to apply to the Court 
for execution of the decree without obtain- 
ing the concurrence or consent of other at- 
taching creditors. On the contrary R. 53 
(3) of O. 21, provides in terms that an at- 
taching creditor shall he deemed to he the 
representative of the holder of the attached 
decree and to he entitled to execute the at- 
tached decree in any manner lawful for the 
holder thereof. The fact that there may 
he other attaching creditors in the same posi- 
tion is immaterial. Any money recovered 
by the execution creditor will be held by the 
Court and he subject to the provisions of 

S. 73 of the Code. Any payments made 
out of Court to the attaching creditor as 
representative of the holder of the attach- 
ed decree would be avoided as against the 
other attaching creditors by S. 64 of the 
Code. The other attaching creditors arc 
therefore adequately protected, and tneir 
concurrence in or consent to the execution 


NOTES. 

L. 910=1935 L. 194. A decree for arrears 
of rent against a tenant whose tenure is go- 
verned by the C. P. Tenancy Act is a sim- 
ple money decree and in itself does not differ 
from any other decree of that character. 
There is nothing special or peculiar to it 
aiia decree. It can therefore, so far as 
Civil Procedure Code is concerned be exe- 
cuted in the same way as any other decree. 
Hence it is also attachable as any other de- 
cree under O. 21, R. 53; 1940 N.L.J. 56= 
1940 Nag. 270. 

O. 21, R. 53 (2). — Cross-decrees bet- 
ween husband and wife for restitution of 
conjugal rights and for money— Execution 
of. See 68 M.L.J. 461 . 

O. 21, R. 53 (3)— Rights of attaching 
decree- h older . — Under R. 53 (3) a 

person who attaches a decree before 
judgment must be deemed to be the 
representative of the holder of the at- 
tached decree and is, therefore, a person 
entitled to make an objection in the execu- 
tion proceedings of that decree. 1935 A 
125. Sec also 43 C.W.N. 1076. A preli- 
minary decree for sale of property covered 
by a security bond cannot he regarded as 
one for the payment of money, or for en- 
forcement of a mortgage or charge nor is it 
capable of execution. An attaching credi- 
tor of such a decree has no locus standi as 
regards the execution of the final decree 
that is subsequently passed in favour of a 
transferee from the decree-holder. 1917 
O.W.N. 519=A.I.R. 1937 Oudh 365. An 
attaching decree-holder in R. 53 of O. 21. 
CP Code, or the certificate-holder in S. 19 
of the Bengal Public Demands Recovery 
Act, is by a legal fiction the representative 
or agent of the holder of the attached decree 
for the limited purpose of executing the 
decree (i.e.) enforcing it by process of the 
Court and of satisfying his own decree out 
of the proceeds of such execution. He is 
not an assignee of the decree, so as to 
acquire all the rights of the original decree- 
holder in the decree. Nor can lie adjust 
the attached decree. 1940 A.L.J. 617= 
A.I.R. 1940 P.C. 167=67 I.A. 36O=(1940) 

2 . M,LJ. 952 (P.C.). O. 21, R. 53 (1) 
(6) does not purport to prohibit the Court 
to which it is addressed from executing the 
decree unless the conditions contained in the 
request arc fulfilled. The object of the re- 
quest is to ensure that the holder of the 
decree docs not himself proceed to exccu- 
tion without the leave of the Court making 
the attachment. It is not intended to pre- 
vent other attaching creditors from asking 
lor execution of the decree. 67 I.A. 350= 
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representative of the holder of the attached decree and to be entitled to execute 
such attached decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is a 
decree other than a decree of the nature referred to in sub-rule (r), the attach- 
ment shall be made, by a notice by the Court which passed the decree sought to be 
executed, to the holder of the decree sought to be attached, prohibiting him from 
transferring or charging the same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such other Court a notice to abstain 
from executing the decree sought to be attached until such notice is cancelled by 
the Court from which it was sent. 


NOTES. 

is unnecessary. 52 L. W. 540=A. I. R. 
1940 P. C. 173= (1940) 2 M. L. J; 677 
(P.C.). An attaching decree-holder will 
be liable in damages to his judgment-debtor 
if he allows the attached decree to lapse. 35 

M. 622=21 M.L.J. 577. The attaching 
creditor can himself execute the decree 
even when the decree attached and the de- 
cree sought to be executed are decrees of 
one and the same Court. 15 C. 375. If 
it is found that the attaching decree-holder 
who has executed and realised the attached 
decree had no right he must be regarded as 
trustee of the person beneficially entitled 
to the profits of the decree. 5 R. 595. See 
also 41 C.W.N. 880=1937 Cal. 468. At- 
tachment of decree — Effect — Payment to 
wrong person— Order for refund. 150 I.C. 
174=36 P.L.R. 147=1934 L. 142. 

Sale of attached dfxr^f.s. — Per N acini 
AH, J . — Where a plaintiff in a suit attaches 
before judgment a decree that the defen- 
dant had obtained in his favour against 
another, the attachment, after a decree is 
passed in the suit, operates as an assignment 
of the attached decree in favour of the 
plaintiff-decree-holder for the pro I onto 
satisfaction of his decree. Money realised 
in execution of the attached decree must be 
taken as lying in Court to his credit for pro 
tan to satisfaction of his decree, at any rate, 
after he applies for payment of the money 
to him. 43 C.W.N. 1076. Per Milter, J 
—When the plaintiff obtains a decree 
against the defendant and attaches the decree 
which the defendant had obtained against 
another, lie becomes entitled to all the rights 
which are given to the attaching decree- 
holder under O. 21, R. 53. Any payment 
by the judgment-debtor of the attached decree 
would go to satisfy not only that decree but 

also the decree of the attaching decree-holder. 

43 C.W.N. 1076. Preliminary decree 
passed in partition suit is liable to be pro- 
ceeded against in execution according to 
procedure prescribed by Cl. (4) and not 
Cl. (1) of R. 53. 58 C. 934=133 I.C. 181. 
Case of preliminary decree for foreclosure 
attached. 1933 O. 349. A decree for dis- 
solution of partnership can be regarded as 
a money decree and can be attached but can- 
not be sold. 27 B. 556. See. also 18 Pat. 
688. A preliminary decree for accounts in 
a partnership action is not saleable at the 
instance of a creditor who has attached it, 
though it is attachable. 19 Pat. 935—21 
C. C. M.— 128 


Pat.L.T. 728. No decree can be sold in 
execution of another decree. See 20 C. 
Ill; 2 A. 290. Also 45 B. 343=59 I.C. 
541. But see 44 I.C. 252=16 N.L.R. 72. 
A decree for mesne profits cannot be sold. 
The right procedure is to execute it. 4 P. 
L.J. 336=48 I.C. 188; 1 R. 360=1924 R. 
21. Where the decree attached is a main- 
tenance decree charging immovable property 
it can be purchased and a separate suit 
brought for its sale. Or as representative 
of the maintenance decree-holder, he can 
also directly bring the property to sale. 
47 I.C. 630. Set tilsd 148 I.C. 196=1934 

N. 83. The transfer of a decree by the 
holder thereof, after it has been attached 
in execution of another decree passed 
against him and in a fraudulent and dis- 
honest way, is invalid and confers no rights 
on the transferee. 18 R.D. 606=15 L.R. 
703 (Rev.). The assignee of an attached 
decree cannot execute it. 13 I.C. 659. 
But jer 23 N.L.R. 20=1927 N. 132; 7 P. 
726=1929 P. 1. 

Saving ok limitation.— Since an attached 
decree can be executed, an application for 
execution even though dismissed will save 
limitation. 11 M.L.T. 144=13 I.C. 659. 

O. 21, R. 53 (4). — The words "the 
Court which passed the decree” in O. 21, 
R. 53 (4), C.P. Code, include the Court 
to which the decree has been sent for exe- 
cution, and such Court, and not only the 
Court which actually passed the decree, has 
jurisdiction to attach a decree passed in 
lavour of a judgment-debtor, in the manner 
laid down by O. 21, R. 53 (4). Having 
regard to the terms of S. 42, C. P. Code, 
the Court to which the decree has been sent 
for execution is empowered to execute it 
*2 *he ways prescribed by S. 51, 

C.P. Code, that is applicable to the parti- 
cular kind of decree, and in the case of a 
partition decree, the executing Court is em- 
powered, by reason of S. 42, to effect 
attachment in the manner prescribed by 

O. 21, R. 53 (4). 1940 Pat. 557. 
Rowland, J . — The steps contemplated by 
O. 21, R. 53 (4), C. P. Code, are things 
to be done in executing the decree, and, 
therefore, in this matter the powers of the 
Court to which a decree has been sent are 
co-extensive with the powers of the Court 
which passed the decree even without the 
addition in the rule of words specifically 
permitting the Court to which the decree 
has been sent to do a particular thing. 19 
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(5) The holder of a decree attached under this rule shall e ive the Court 
executing the decree such information and aid as may reasonably be lequired. 

(6) On the application of the holder of a decree sought to be executed hv 
he attacliment ofanothe 1 decree, the Court making an order of attachment under 

this rule shall give notice of such order to the judgment-debtor bound by the decree 

attached ; and no payment or adjustment of the attached decree made bv the 

judgment-debtor in conti avention of such order after receipt of notice thereof 

either through the Court or otherwise, shall be recognized by any Court so lone as 
the attachment remains in force. 6 

LOC. AMS.— [Allahabad and Oudh.] O. 21, r. 53 (1) (b). Add:— 
the worfs'" ■ a , n uch°o,h n e y r Cou" ^ ” ° f ‘" 

or wi.h A "hr in knowfcdgh,tr»f."° rdS “ ^ r ' CCiP ‘ ° f ,hcreof " “ af, ' r ° f noli “- 

insert thf wo^dT* V 3 ' T*" r ’ 53. after the words “ to such other Court ” 

insert the words and to any Court to which it has been transferred for execution ” and also insert 

therein the words ‘ or Courts ” after the words “ requesting such other Court.” 


NOTES. 

Pat. 832=21 Pat.L.T. 427=A.I.R. 1940 
Pat. 557. 

O. 21, R. 53, Cls. (4) and (6).— A 
purchaser of an attached decree has no right 
to execute that decree for himself, although 
no notice of attachment was served upon his 
vendor previous to the sale by him of his 
decree. Sub-Cl. (6) of R. 53 of O. 21, 
affords no help to the purchaser at all. Its 
purpose is to protect payments made by the 
judgment-debtor of the attached decree to 
his creditor before he receives notice of the 
attachment. Nor is sub-Cl. (4) of any 
avail to the purchaser. The mere fact that 
the decree was sold after the attachment 
would not prevent the attaching creditor 
from executing the decree himself. 66 C. 

L. J. 459= A. I . R. 1938 Cal. 401. When 
a decree-holder seeks to execute his decree 
by attachment of another decree, in order 
that the attachment may be effective notices 
to the decree-holder and judgment-debtor 
of the attached decree arc imperative and 
the mere order communicating the fact of 
attachment to the Court passing the decree 
is not enough. 1939 N.L.J. 73=A.I.R. 
1939 Nag. 17. 

P* 21, R. 53 (6) applies to attachment 
before judgment as well. 14 I.C. 285=22 

M. L.J. 394. See also 1939 Pat. 81. The 

transfer of a decree by the holder thereof, 
after it has been attached in execution of 
another decree passed against him and in 
a fraudulent and dishonest way, is invalid 
and confers no rights on the transferee. 18 
R D. 606=15 L. R. 703 (Rev.). Attach- 
ment before judgment— Decree— Insolvency 
of judgment-debtor— No right of creditor to 
proceed under O. 21, R. 53. 145 I.C. 695 

=29 N.L.R. 303=1933 N. 229. If no 
notice under O. 21, R. 53 (6) is issued on 
the judgment-debtor and bound by the 
attached decree, an adjustment between him 
and his decree-holder would be valid. 


43 C.W.N. 374. See also 18 Pat. 688. 
Attachment is complete without notice 
to judgment-debtor. Any adjustment 
after attachment is invalid. 48 I.C. 
109=9 L.W. 32. See also 50 M. 677 
= 1927 M. 728=53 M.L.J. 150 (F.B.); 9 
R. 140=1931 R. 185; 1933 A. 82=1932 A. 
L.J. 792. A compromise between parties 
can be regarded as an adjustment of a decree 
although it is presented to the Court of 
appeal instead of being presented to the 
original Court in the course of execution 
proceedings. 43 P.L.R. 471=A.I.R. 1941 
L. 402. Payment to the judgment-debtor 
while the attachment of the decree subsists 
is invalid. 24 I.C. 795 (A.). On payment 
of attached decree amount into Court 
interest on both the decree cease. 64 I.C. 
780=35 C.L.J. 901 . A Court, merely be- 
cause a decree has been attached, will not 
recognize a payment or adjustment of that 
decree which has not been duly certified or 
recorded under O. 21, R. 2. 145 I.C. 525 

= 1933 R. 239. 

Attachment — Claim by Third Party — 
Revision. — A decree-holder has a right to 
ask that the property of the judgment- 
debtors should be attached in execution of 
his decree. If the property did not belong 
to them, then it is open to the person claim- 
ing to be owner of the property to come 
forward and file objections. The only 
method b>’ which a third person can object 
to an attachment is to file objections after 
the attachment had been made. He can 
come to Court and file objections under 
R. 58. There is nothing in the Code which 
allows a third party to come forward with 
objections before an attachment has been 
made. Where, therefore, the lower Court 
permits the objections of a third party 
be filed before attachment and allows them, 
the procedure adopted by it as altogether 
wrong and ultra vires and the case is on 
in which the High Court will interfere in 
revision. 1935 A. L.J. 344=1935 A. 343. 
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In sub-rule (l) ( b ) (ii), ibid., cancel the words “ to execute its own decree ” and substitute therefor 
the words “ to execute the attached decree with the consent of the said decree-holder expressed in 
writing or th6 permission of the attachment Court.” 

In sub-rule (4), ibid., insert after the words “ by sending to such other Court,” the words “ and 
to any Court to which it has been transferred for execution.” 

In sub-rule (6), ibid., substitute the words “in contravention of the said order with knowledge 
thereof” for the words “ in contravention of such order after receipt of notice thereof.” 

[Lahore.] (i) Add the following words under sub-rule (1) (b) after the words “ to such other 
Court ” : — 

“ and to the Court to which it has been transferred for execution.” 

(2) In sub- rule (1) (b) (ii), substitute the words “ the attached ” for the words “its own,” 
and add th’c following proviso to the same : — 

“ with the consent of the said decree-holder expressed in writing or with the permission 
of the attaching Court.” 

(3) In sub-rule (6), substitute the words “with the knowledge,” for the words “ after receipt 
of notice.” 

[Madras.] 1 ( i ) Add the following as sub-rule (1) (c) to r. 53 of O. 21 : — 

“ (c) If the decree sought to be attached has been sent for execution to another Court, 
the Court which passed the decree shall send a copy of the said notice to the former Court, and thereupon 
the provisions of cl. (b) shall apply in the same manner as if the former Court had passed the decree 
and the said notice had been sent to it by the Court which issued it.” 

(ii) Substitute the following for sub-rule (1) (b) (ii) : — 

(ii) the holder of the decree sought to be executed or his judgment-debtor if lie has 
obtained die consent in writing of the decree-holder or the permission of the attaching Court, applies 
to the Court receiving such notice to execute the attached decree.” 

[Naopuk.] R.^53. — In clause (b) of sub-rule (1) and in sub-rule (4) of r. 53, after the words 
to such other Court insert the words “ and to any other Court to which the decree has been trans- 
ferred for execution.” 

In sub-cl. (ii) of cl. (b) of sub-rule (1) of r. 53 — 

(a) after the word “ judgment-debtor ” insert the words “ with the consent of the said decree- 
holder expressed in writing or with the permission of the attaching Court.”; 

(b) for the words “ its own ” substitute the words “ the attached”. 

[N.-\\\F.P.] sub-rule (1 1 (b) and in sub-rule (4), after the words “ to such other Court,” 
add the words or to any other Court to which the decree has been transferred for execution.” 

In sub-rule (1) (b) (1 i) for the words “its own decree,” substitute the words “ the attached 

decree. 


In sub-ru.c (G) for the words “after receipt of notice thereof”, read “after receipt of notice or 
with the knowledge thereof”. 

[Patna.] O. 21, r. 53. Substitute the following for r. 53 (1) (b) : — 

“ 53 ; (0 ( b ) I f 'he decree sought to be attached was passed by another Court, then by the 
issue to which such other C.ourt (or to the Court to which that decree may have been transferred for 
execution) of a notice by the Court before which the application has been made requesting such 
other Court (or the Court to which the decree may have been transferred for execution as the case 
may be) to stay the execution of the decree sought to be attached unless and until— 

(i) the Court which has issued the notice shall cancel the same, or 

(11) the holder of the decree sought to be executed, or his judgment-debtor, with the consent 
of the said decree-holder expressed in writing or the permission of the attaching Court, applies to 

such other Court (or to the Court to which the decree may have been transferred for execution) to 
execute the attached decree. 7 

[Rangoon] (OK. 53 (1) (b).— After the words “ to such other Court” occurring in the 
second and third lines of the clause, the words “ and to any Court to which it may have been transferred 

Ihall X S“ Sj/i/w/i! 1 ** ’ f ° r ,hC W ° rd “ ilS ” occl,rrin S in thc 3rd line the word “ the ” 

and thi following* ^ " “* ° W " ” ,hc "° rds “ ,hc a,,ach ' d ” sl ' al > >* 

the attaching Court 0 ”*™* ° f Sa ‘ d decrcc ' ho,der expressed in writing or with the permission of 

thereor' th^'be ^ubMuM. “ ar '" ° f ! "°' iCC ,hCT “ f ” * h ' “ wi'h the knowledge 

54. ( 1 ) Where the property is immovable, the attachment shall be made 


LEG. REF. 

1 Vide Fort St. George Gazette, dated 20th October 
1936, Pt. II, pp. 1 934 - 1 936 - 

NOTES. 

O. 21 , Rr. 53 and 54 . — When a decree 
is for possession by partition of property, 


it is not even a preliminary decree for parti- 
tion and hence if such a decree is to be 
attached, one has to proceed under R. 53 
and attachment under R. 54 is invalid as it 
deals with attachment of immovable pro- 
perty. 166 I.C. 867=1937 Pesli. 13 . 
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Attachment of immovable 
property. 

transfer or charge. 


by an order prohibiting the judgment-debtor from 
transferring or charging the property in any way 
and all perons from taking any benefit from such 


(2) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order shall 
be affixed on a conspicuous part of the property and then upon a conspicuous part 
of the Court-house, and also, where the property is land paying revenue to the 
Government, in the office of the Collector of the district in which the land is situate 


NOTES. 

O. 21, R. 54: Scope. — Rent in a shro- 
triem village is ‘revenue’ under this rule. 
46 M. 736=45 M.L.J. 263. Land includes 
sites as well as buildings thereon. 1925 L. 
583. Under the Code, property may be 
attached without view to immediate sale. 
14 M.I.A. 529. A debt secured by a mort- 
gage, by a lien upon immovable property 
cannot be regarded as immovable property 
within the meaning of this rule. 12 C. 546 
(550). -SVc also 9 M. 5; 1933 R. 61=144 
I.C. 175. But it is otherwise if it is a 
purely usufructuary mortgage. 1931 P. 63. 
This rule has no application to the attach- 
ment of a decree for redemption. 10 B. 
444; 20 C. 895. The attachment of the 
equity of redemption of the mortgagor can 
he effected under this rule. 21 B. 226; also 
£2 I.C. 167=33 C.L.J. 7. A judgment- 
debtor, whose property is under attachment, 
cannot transfer it privately to another. 16 
L. 328=157 I.C. 806=1935 L. 71. .SVr also 
42 P.L.R. 356 (Effect of a portion of 
attached property vesting in judgment- 
debtor only after attachment). 

Requirements of a valid attachment. 
— As to how an attachment is to he effected, 
see 1925 L. 583. Attachment is complete 
only when the procedure prescribed by this 
rule is followed. 39 I.C. 562; also 42 M. 
844=37 M.L.J. 375 (F.B.); 51 M. 349 
(P.C.); 151 I.C. 337=1934 R. 207. SVc 
also 34 I.C. 34. But see 42 M. 1=35 M. 
L.J. 387; 39 P.L.R. 887=1937 Lah. 671. 
In order to effect an attachment of immov- 
able property, it is necessary (1) to pass an 
order prohibiting the judgment-debtor from 
transferring or charging the property in any 
way, and (2) to have that order proclaimed 
by beat of tom-tom near the property and 
to have copies of the order affixed on a 
conspicuous part of the property, of the 
Court house, and also in the office of the 
Collector of the district. The prohibitory 
order must be passed by the Court, and it 
is not enough for the Court to say "attach” 
and for the Amin to say "I have attached,” 
to constitute a valid attachment. 50 L.W. 
656= A. I. R. 1939 Mad. 793= (1939) 2 M. 
L.J. 375. An attachment under R. 54, 
cannot be made by a non-official who has 
no authority to effect any attachment at all. 
1940 Lah. 30=41 P.L.R. 838. Attachment 
may be presumed to be regular, in the 
absence of positive evidence to the contrary 
and no contention was raised in lower Court. 
58 C. 598=134 I.C. 561=1931 C. 763. See 


also 151 I.C. 221=1934 P.C. 217=67 M. 
L.J. 641 (P.C. ) ; 41 P.L.R. 149=1939 
Lah. 284. Issue of a prohibitory order 
under sub-R. (1) does not mean or include 
the service of a copy of the order on the 
judgment-debtor or defendant as the case 
may be. 164 I.C. 1044=1936 R. 403. 
There is nothing to prevent a Court issuing 
a notice to a judgment-debtor living outside 
its own jurisdiction on an application made 
for attachment of property situate within its 
jurisdiction. 1939 Rang.L.R. 587=A.I.R. 

1939 Rang. 433. Under O. 21, R. 54, per- 
sonal service of the prohibitory order on the 
judgment-debtor is not necessary. 1939 Rang. 
L.R. 594= A. I. R. 1939 Rang.’ 434 (S.B.). 
There is no warrant for the proposition that 
an attachment is not complete until notice 
of the prohibitory order is served upon the 
owner of the property. There is no direc- 
tion in O. 21, R. 54 that a copy of such 
order shall be served upon the defendant. 
All that is enjoined is that the order shall 
be proclaimed and affixed. If those are 
done, the attachment is complete and valid. 

1940 A. L.J. 894=1941 All. 41. Proclama- 
tion necessary for a valid attachment. 4 
L. 211 = 1923 L. 423; 104 I.C. 340=1927 
C. 885; 1929 A. 846. Non-affixture of the 
attachment order or proclamation copy > 
a fatal defect. 60 I.C. 527; 1935 Lah. 57 
= 152 I.C. 630=35 P.L.R. 735. See also 
181 I.C. 542=1939 Pcsh. 9; 41 P.L.R. 149 
= 1939 Lah. 284; 1937 Lah. 671. Omission 
to post order of attachment in Collector’s 
Office is not fatal. 69 I.C. 563=1923 N. 
78. See also 7 A. 731; 39 P.L.R. 870. 
But see 9 P. 860. Nor omission to affix 
order in Court-house. 63 C.L.J. 560=40 
C.W.N. 1338. As to what is conspicuous 
part of the property in t lie ease of a fishing 
right in a river, see 44 I.C. 412=1918 P. 
33. Non-affixture of the proclamation 
order on the propertv is a material irregula- 
rity. 1923 L. 671. When attachment is 
disputed certified copy containing report ot 
posting of notice of attachment is not legal 
evidence, but may be used as basis of evi- 
dence. 1925 R. 89=85 I.C. 308. As to 

how to prove service of prohibitory orcic 
when the records arc lost, sec 83 I.C. o/o 
= 1925 A. 747. A prohibitory order cannot 
be treated as notice to the world. 2* **■ 

202. The requirements of this rule mu 
precede the posting of the notices m Co - 
house, as required by R. 68- 7 C .34 • 

Sec also 5 M.L.J. 70; 59 C. 1176=36 C. 
W.N. 733. As to the effect of failure to 
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LOC. AM.— [Allahabad.] In rule 54 at the end of cl. (2) substitute a comma for the full-stop 
and thereafter add the following : — 

“and, where the property, whether paying revenue to Government or otherwise, is situate 
within Cantonment limits, in the office of the Local Cantonment Board and of the Military Estates 
Officer concerned.” 

[Allahabad, N.-W.F.P. and Oudh.] Add the following as suh-r. (3) to O. 21, r. 54 • 

“ ( 3 ) The order shall take effect as against purchasers for value in good faith from the date 
when a copy of the order is affixed on the property, and against all other transferees from the judgment- 
debtor from the date on which such order is made.” 

[Bombay.] The following shall be added to sub-r. (1 ) of r. 54 of O. 21 : 

“ Such ord,-r sha11 take effect, where there is no consideration for such transfer or charge 
from the date of such order, and where there is consideration for such transfer or charge from the 
date when such order came to the knowledge of the person to whom or in whose favour the nronertv 
was transferred or charged.” 1 1 7 

[Calcutta.] O. 21, r. 54 (3). Add the following as sub-r. (3) : — 

• f “ ( 3 ) s y ch ord " shal I ,ak c effect, Where there is no consideration for such transfer or 
charge, from the date of the order, and where there is consideration for such transfer or charge from 
the date when such order came to the knowledge of the person to whom or in whose favour the 
property was transferred or charged or from the date when the order is proclaimed under sub-r (2) 
whichever is earlier. * v ’ 


NOTES. 

have the drum beaten, see 10 B. 504; 1933 
A.L.J. 73=55 A. 182=1933 A. 747. Mere 
oral proclamation where beat of drum was 
resisted by judgment-debtor was held suffi- 
cient. 136 I.C. 335=1932 O. 76. A pro- 
clamation of sale by beat of drum is suffi- 
cient. The drum need not be beaten at the 
time of sale. 56 I.C. 523. No other 
notice of sale except the publication provid- 
ed for by this rule is necessary. 89 I.C. 
107. See also 1926 O. 45. In the case of 
a joint family member, his undivided share 
is to be attached. 53 I.C. 336=10 L.W. 
449. Separate proclamation is not neces- 
sary to be served in every mouza com- 
prising an estate or a tenure. 105 I.C. 689 
(2)=6 P. 588. Properties situate near one 
another— Copy of sale proclamation affixed 
to one of them— Compliance with the sec- 
tion. 121 I.C. 369. For the effect of such 
an attachment, see 89 I.C. 291. Immovable 
property in custody of Receiver in another 
suit — Attachment— Calcutta High Court 

Original Side Rules, Ch. XXVII. 60 C 
345=144 I.C. 142=1933 C. 417. When a 
single parcel of land with the buildings 
thereon is to be attached, the attachment 
is validly made, within the terms of 
sub-R. (2), R . *>4, if a copy of the order 
of attachment is affixed on some one part of 
the property. 164 I.C. 1044=1936 R. 403. 
Effect of attachment.— Attachment 

under this rule docs not constitute dispos- 
session of the property in actual possession. 
4 B. 529. A private alienation of property 
after an order of attachment which has not 
been effected is valid. 26 I.C. 204. See 
also 31 Bom.L.R. 1111. Sale on date of 
attachment— Attachment irregular — Validity 
of sale. 146 I.C. 693=1933 R. 198 (2). 
A re-attachment of property after decree 
does not imply an abandonment of an attach- 
ment^ obtained before decree. 6 C. 129. 
See. also 16 A. 133. See also 34 I.C. 34. 

Where no attachment is necessary.— 
In the execution of a decree for the enforce- 
ment of a mortgage, property liable by 


virtue of the decree to be sold, need not be 
attached. 4 B. 515; 20 C. 805. No attach- 
ment is necessary in execution of a decree 
charging immovable property with payment 
of decree amount— Procedure. 24 L.W 
836=99 I.C. 656=1927 M. 190. The 
process of attachment is intended only for 
the protection of the decree-holder, and even 
if there is no attachment as required by the 
a sa,e execution is valid. 30 M. 

R % % r ls ? A C 7 - 87; 18 C - 18g ; 15 
is. (I.L.). Security bond executed 

by judgment-debtor for performance of 
decree— Enforceability in execution— Formal 
order of attachment not necessary. 8 P. 

Attachment of properties under money 
decree— Sale of some items and partial satis- 
faction of decree— Subsequent transfer of 
properties to another jurisdiction— Decree 
transferred to Court having jurisdiction for 
execution— Order for sale by that Court 

W h0 M9=19£ M aC 8™ m ~ LC8a,ity ' 30 L - 

P ® : , 54 ( 3 ) (Allahabad). — Sub- 

0 (3 ?i a l (,c< * b >’ Allahabad High Court 

n?oL c ^ ’ R ' • speaks of the ‘date’ but 
makes no provision as to the ‘time’ from 

which the order shall take effect as against 

the person mentioned therein. The word 

date in the rule, must be interpreted to 

t?nn r f h™ ‘ 1 Tber( i forc where the execu- 
tion of the sale deed and the attachment of 

dVL Sa T propert >' take Place on the same 
date, there is no statutory provision for 

priority as between the two. As such, rules 

justice, equity and good conscience must 

be flowed 1939 A.L.J. 7=1938 AAV. 

8 J 6 =A.I.R. 1939 AM. 154. 

“n,?rrh 21, 54 < 3 ) (Nagpur) .— -The word 

purchaser in sub-R. (3) to R. 54 is used 

. its technical English legal sense and 
includes a mortgagee. 19 N.L.J. 94. A 
creditor who takes a mortgage from his 
debtor to secure his debt cannot be deemed 
to be fraudulent in so doing, even though he 
knows that another creditor has obtained an 
order of attachment of the property mort- 
gaged and even though the mortgage is for 
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[Lahore.] O. 21, R. 54. Substitute the following for the last paragraph of sub- rule (2) 
added by High Court Notification No. 109— R.— XI— Y.— 14, dated 21st April, 1939:— V 


as 


“Where the property is land situated in a Cantonment, copies of the order shall also be 
forwarded to the Cantonment Board and to the Military Estates Officer in whose area the Canton- 
ment is situated.” , 


The following was added as sub-r. (3) for r. 54 : — 

“ (3) The order shall take effect, as against persons claiming under a gratuitous transfer 
from the judgment-debtor, from the date of the order of attachment, and as against others from 
the time they had knowledge of the passing of the order of attachment or from the date of the pro- 
clamation whichever is earlier.” v 


[Madras.] The following shall be substituted for sub-rule (2) of rule 54 of Order XXI 
of the First Schedule to the Code of Civil Procedure, 1908, namely: 

“(2) The order shall be proclaimed at some place on or adjacent to such property by bca. 
of drum or other customary mode, and a copy of the order shall be affixed on a conspicuous pari 
of the property and then upon a conspicuous part of the court-house, and also where the property 
is land paying revenue to the Government in the office of the Collector of the District in which the 

« nC V S W l 7 th f P 7ST ty W SitWlt j » Uhin C(l " lonm ‘» l limits, in the office of the local Cantonment 

Board and the Military Estates Officer concerned. 

(Vide Fort St. George Gazette , Part II, Dated 8th April, 1941.) 

Add the following as sub-r. (3) : — 


“ (3.) The order of attachment shall be deemed to have been made as against transferees 
without consideration from the judgment-debtor from the date of the order of attachment and as 
against all other persons from the date on which they respectively had knowledge of the order of 
attachment, or the date on which the order was duly proclaimed under sub-r. (2), whichever is earlier.’^ 

[Vide Fort St. George Gazette , dated 20th October, 1936, Part. II, pp . 1394-1396). 

[Nagpur.] Rule 54.— The following amendment is made to sub-r. (2) of r under S 122 
C . P Code 

Delete the fulls-top at the end and add the following words : — 

“ and also where the property is situate within cantonment limits, in the office of the local 
Cantonment Board and the Military Estates Officer concerned.” 


After sub-r. (2) of r. 54, insert the following sub-rule : — 

“ (3) The order shall take effect as against purchasers for value in good faith from the 
date when a copy of the order is affixed on the property and against all other transferees from the 
judgment-debtor from the date on which such order is made.” 

( Notification No. 5834, dated 20-9-40, C. I*, and Herar Gazette , dated 27-9-40, Pt. Ill , p. 1 533 -) 

[Patna.] Insert a comma in place of the full-stop at the end of sub-r. (2) of r. 54 and add 
the following : — 

“ and also where the property is situate within cantonment limits, in the office of the local 
Cantonment Board and the Military Estates Officer concerned.” 

[High Court Notification No. 21-/?, dated 28 — 1 — 1941.) 


[Rangoon.] Add as sub-r. (3) to O. 2t, r. 54 : — 

“ (3) The order of attachment shall take effect, as against transferees without consideration 
from the judgment-debtor from the date of the order of attachment, and as against all other persons 
from the date cm which they respectively had knowledge of the order of attachment, or the date on 
which the order was duly proclaimed under sub-r. (2), whichever is the earlier.” 


Removal of attachment after 
satisfaction of decree. 


55. Where 


(a) the amount decreed with costs and all charges and expenses 
from the attachment of any property are paid into Court, or 


resulting 


NOTES. 

an amount higher than his pre-existing debt. 
Such a mortgage cannot he held to be one 
not made in good faith — When such a mort- 
gage is effected and completed before the 
attachment of the property is actually effect- 
ed by affixing the order on the property in 
question, the mortgage is not void under 
S. 64 . 19 N.L.J. 94 . 

O. 21, R. 54 and O. 38, R. 5 : Conditional 

ORDER OF ATTACHMENT BEFORE JUDGMENT. — 

Where there was a conditional order of at- 


tachment before judgment and no order 

absolute was later on made and where though 

no process was issued under O. 21 , R- J> 4 , all 

other requirements were observed. Held, th at 

the attachment was validly made and that 

the mere omission to record an order 

absolute docs not make the attachment 

ineffectual. 66 C.L.J. 222=A.I.R. 1938 

Cal. 236 . - » # td 

O. 21 , R. 55 . —The moment sale is held 

attachment docs not ipso facto cease. • 

C. 87 . See also 1938 Nag. 475 = 1 . L.K. 
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( b ) satisfaction of the decree is otherwise made through the Court or certified 
to the Court, or 

( c ) the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of immovable 
property, the withdrawal shall, if the judgment-debtor so desires, be proclaimed 
at his expense, and a copy of the proclamation shall be affixed in the manner 
prescribed by the last preceding rule. 

LOC. AMS. — [Allahabad.] O. 21, r. 55. — Substitute the following for r. 55 : 

“ 55. (1) Notice shall be sent to the sale officer executing a decree of all applications for 

rateable distribution of assets made under S. 73 (1) in respect of the property of the same judgment 
debtor by persons other than the holder of the decree for execution of which the original order was 
passed. 

(2) Where— 


(a) the amount decreed [which shall include the amount of any decree passed against th,- 
same judgment-debtor, notice of which has been sent to the sale officer under sub-s fi)l with rZ 
and all charges and expenses resulting from the attachment of any property are paid into Court, or 

(b) satisfaction of the decree [including any decree passed against the same judgment-debtor 

notice of which has been sent to the sale officer under sub-s. (1)] is otherwise made through the Court 
or certified to the Court, or s v^uuri 


(c) the decree [including any decree parsed against the same judgnrent-debtor, notice of 
which lias been sent to the sale ollicer under sub-s. ( i ) ] is set aside or reversed 

the attachment shaH be deemed to be withdrawn and. in the case of immovable property the 
withdrawal shall if the judgment-debtor so desires be proclaimed at his expense, and k copy of he 
proclamation shall he alhxcd 111 the manner prescribed by the last preceding rule ” 


NOTES. 

(1940) Nag. 306. The attachment of money 
must he deemed to continue so long as that 
money which is brought into Court by the 
attachment is not disposed of by the Court 
attaching that money. 1940 O.W.N. 591 
trA.I.R. 1940 Oudh 360. Attachment con- 
tinues until the confirmation of sale. 27 
S.L.R. 256. See. also 15 L. 910=1935 L. 
194; 16 Luck. 76. In the case of an instal- 
ment decree, the instalment which has be- 
come due and in respect of which attach- 
ment has been made is the amount decreed 
in R. 55. 105 I.C. 799. Omission to men- 

tion encumbrance in sale application — Order 
that the petition is closed— Attachment does 
not terminate. 1928 M. 398=106 I.C. 138. 
Attachment cannot be deemed to he with- 
drawn when only part satisfaction is certi- 
fied/ 15 I.C. 677=10 A.L.J. 165. Money 
paid to remove attachment is not available 
for rateable distribution but must be paid to 
attaching creditor. 63 I.C. 599=21 Bom. 
L.R. 975. But see 1930 S. 350; 13 P. 446 
= 1934 P. 685. O. 21, R. 55 (a), should 
he read in such a way that it does not con- 
flict with S. 73, C. P. Code. Attachment 
shall be deemed to be withdrawn on pay- 
ment under O. 21, R. 55 (a), only when 
the decree has been satisfied, and the decree 
can be satisfied only if the amount deposited 
is available to the decree-holder in full satis- 
faction of the decree. This result cannot 
ensue in cases falling under S. 73 which are 
imperative. The law intervenes in such a 
case and directs that although the full 
amount is intended to he paid to the parti- 
cular decree-holder whose attachment is 
sought to be got rid of, it has to be diverted 
by reason of S. 73. 18 Pat. 404=20 P.L.T. 


646= A • I. R. 1939 Pat. 392. If the reversed 
decree on first appeal raises the attachment, 
the confirmation of the decree on second 
appea! revives the attachment. 48 I.C. 386 
W here an attachment is released owing to 
1 he reversal of the decree, it should not be 
deemed to have revived on the passing of 

ref a t^ CC b 9 e< l 0 ? CC *i aRa i n aftCr rcmand - and to 
relate back to the date of the original at- 

' ac n i m | en . t j W . hen the first attachment is re- 
moved, there is no bar left to any alienation 

I C RQwTI attac, ’ mcnt takes place. 163 
innrt ( Cessation of attachment 

fr .? m 1 r n . le — Claimants for rateable 

iVo n ^i ,0l ^ 0i A5?r, of - 4 AWR - 1236 

lloi c/ 770=1934 A.^896 ' ^ ^ 

Ou°dh Ch£f Court’) 

as amended by the Oudh Chief Court, un- 
doubtedly means that unless along with the 

of°an C a ° f r ,C at f tachin S creditor, the decree 
°, f J a P£ 1,cant . for rateable distribution is 

th ? , attachment shall not be 
deemed to be withdrawn. In other words, 
the meaning IS that the original attachment 
shall enure for the benefit of the decree- 
ho der who has applied for rateable distri- 
bution of assets under S. 73 of the Code. 

*wV° WCVC r- docs not and cannot mean 
that the attachment will enure for the benc- 

nt even of those who may apply for execu- 
tion by rateable distribution of assets in 
tuture. The words "notice of which lias 

S< 7' f . to t l ,e sa,e °fiicer under sub-rule 
(D clearly show that R. 55 (2) can he 
availed of only by those decree-holders who 
have applied for rateable distribution prior 
to the satisfaction of the decree 164 T r 

1031=1936 O.W.N. 861. M I,C * 
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[Oudh.] Substitute the following for r. 55 : — 

“ 55- (1) Where an application has been made to the Court under S. 73, sub-s. (1), for 

rateable distribution of assets in respect of the property of a judgment-debtor by a person other than 
the holder of the decree for the execution of which the original order of attachment was passed, notice 
shall be sent to the sale officer executing the decree. 

(2) Where— 

(a) the amount decreed [which shall include the amount of any decree passed against the 
same judgment-debtor, notice of which has been sent to the sale officer under sub-r. (1)] with costs 
and all charges and expenses resulting from the attachment of any property is paid into Court, or 

( b ) satisfaction of the decree [including any decree passed, against the same judgment- 
debtor, notice of which has been sent to the sale officer under sub-r. (1)] is otherwise made through 
the Court or certified to the Court, or 

(c) the decree [including any decree passed, against the same judgment-debtor, notice of 
which has been sent to the sale officer under sub-r. (1)] is set aside or reversed, the attachment shall 
be deemed to be withdrawn, and ; and in the case of immovable property, the withdrawal shall, if 
the judgment-debtor so desires, be proclaimed at his expense, and a copy of the proclamation shall 
be affixed in the manner prescribed by the last preceding rule.” 

56. Where the property attached is current coin or currency notes, the 

Court may, at any time during the continuance of the 
attachment, direct that such coin or notes, or a part 
thereof sufficient to satisfy the decree, be paid over to 
the party entitled under the decree to receive the 


Order for payment of coin 
or currency notes to party 
entitled under decree. 


same. 

57. Where any property lias been attached in execution of a decree but by 

reason of the decree-holder’s default the Court is 
Determination of attach- unable to proceed further with the application for 
mcnt - execution, it shall either dismiss the application or for 

any sufficient reason adjourn the proceedings to a future date. Upon the dismissal 
of such application the attachment shall cease. 


NOTES. 

O. 21, R. 57: Scoff.. — Construction and 
applicability of rule. 33 Bom.L.R. 1130= 
55 B. 693; 1933 P. 609; 1935 M. 212=68 
M.L.J. 265. Under the old Code attach- 
ment did not ipso facto cease as under the 
present rule. 23 C.W.N. 608=23 C.L.J. 
41 1 ; also 36 M . 553=24 M.L.J. 545 . Order 

for attachment — Subsequent transfer of pro- 
perties to another jurisdiction — Execution 
application transferred to Court of that 
place — Attachment order continues in force. 
30 L.W. 649. The rule docs not refer or 
apply to a case where the attachment ceases 
on account of an explicit order of Court. 
66 T.C. 642. Object of the rule is to pre- 
vent continuance of attachment for an inde- 
finite period by the practice of "striking off" 
for statistical purposes. 28 T.C. 62=191o 
M.W.N. 159. An order such as "striking 
off” is unknown to law, and its effect is to 
be determined according to circumstances in 
each case. It may amount to an adjourn- 
ment sine, die. 15 I.C. 406=1912 M.W.N. 
407; 31 Bom.L.R. 1209; 123 I.C. 113. An 
order striking off the execution does not 
terminate the attachment. 107 I.C. 574. 
An execution petition which is "closed” docs 
not stand dismissed so as to attract the mis- 
chief of O. 21, R. 57. The attachment 
under it is still effective. 41 L.W. 325 — 
1935 M. 212=68 M.L.J. 265=156 I.C. 525. 

The rule is mandatory and will take effect in 
spite of an erroneous order continuing at- 
tachment. 38 C. 482=15 C. W. N. 428. 


But see 44 A. 274=20 A.L.J. 113; 1930 M. 
414; 1930 R. 325. The rule operates even 
when the Collector to whom the execution 
is transferred, dismisses it. 68 T.C. 643= 
1923 N. 18; also 18 N.L.R. 152=1923 N. 
26 7. An attachment made under O. 38, 
i.c., an attachment before judgment does not 
cease on the dismissal of the execution ap- 
plication. 14 I.C. 345=16 C.W.N. 1097; 
also 42 M. 1=35 M.L.T. 387; 18 Pat. L. T. 
585=1937 Pat. 626 ; 22 I.C. 351=26 M. L. 
J. 215. But .ere 20 I.C. 149=19 C.LJ. 
248; 1925 M.W.N. 887; 92 I.C. 833=1926 
M. 211=51 M.L.J. 172; 31 Bom.L.R. 1101 
= 1929 B. 455. .See also 1930 M. 303. O. 
21, R. 57 applies to a case where application 
is made in execution against property attach- 
ed before judgment and the application is 
dismissed on default of the decree-holder. 
1941 Sind 13. Weston, 7.— An attachment 
obtained before judgment under O. 38, is, 
after judgment, as much an attachment in 
execution as an attachment obtained on ap- 
plication under O. 21, R. U- 1^1 
13=1. L.R. (1940) Kar. 454. VVhcrc a sale 
of property attached before judgment is 
prayed for in a darkhast and the darkhast 
disposed of, the attachment is determined . 
far as such property is concerned. . 

a general rule applicable to the det 
tion of an attachment before judgment after 
the disposal of the darkhast in 
property attached is sought to bejoM.u 

does not, however, apply to a J? 0 f. 

there is a specific order for continuance ot 
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LOG. AMS.— [Calcutta.] O. 21, r. 57. Add the following words at the end of r. 57, 


O. 21 : — 

4> unless the Court shall make an order to the contrary.” 

[Madras.] Substitute the following for r. 57 : — 

“57- (0 Where any property has been attached in execution of a decree and the Court 

hearing the execution application either dismisses it or adjourns the proceedings to a further date 
it shall state whether the attachment continues or ceases : Provided that when the Court dismisses 
such an application by reason of the decree-holder’s default the order shall state that the attachment 
do cease. 

(2) Where the property attached is a decree of the nature mentioned in sub-r (1) G f 
r. 53, and the Court executing the attached decree dismisses the application for execution of the 
attached decree, it shall report to the Court which attached the decree the fact of such dismissal 
Upon the receipt of such report the Court attaching the decree shall proceed under the provisions 
of sub-rule (1) and communicate its decision to the Court whose decree is attached.” 

[Nagpur.] Fur r. 57 substitute the following rule : — 

“ 57- Where any property has been attached in execution of a decree, and the Court for 
any reason passes an order dismissing the execution application, the Court shall direct whether ih • 
attachments shall continue or cease. It the Court omits to make any such direction, the attachment 
shall be deemed to have ceased to exist.” 


NOTES. 

the attachment made with the consent of the 
parties. 42 Bom.L.R. 423= A. I. R. 1940 
Bom. 250. Applicability — Attachment be- 
fore judgment — Passing of decree — Dar- 
k'hasts claiming relief against movables — 
Dismissal — Effect — Application for rateable 
distribution of sale proceeds — Whether 

amounts to application for sale. 53 B. 543 
=31 Bom.L.K. 652=119 I.C. 769=1929 

B. 321. R. 57 of O. 21, deals in terms 
with a case where on the petition which is 
ultimately dismissed an attachment has taken 
place. In such case the execution petition 
must c.r hypothesi have been taken cogni- 
zance of and execution ordered and it is 
only at a later stage that it must be dismis- 
sed as contemplated by. R. 57. The words 
of the rule must be applied with caution to 
cases in which an attachment has taken place 
before judgment or on a prior execution 
application. In these classes of cases, if an 
application for execution is rejected under 
R. 17 of O. 21, in limine as not complying 
with the formal requirements of law, it does 
not amount to a “dismissal" within the mean- 
ing of O. 21, R. 57. The legal position is 
that no execution application in accordance 
with law must be deemed to have been filed; 
and therefore an attachment effeted before 
judgment and existing docs not come 
to an end. 1940 M.W.N. 69=A.I.R. 1940 
Mad. 615. When a suit is dismissed attach- 
ment before judgment terminates without 
any order of the Court and if the judgment 
is reversed on appeal or annulled on review 
the judgment does not revive it so as to 
affect alienations made before the date of 
such reversal. Even where the plaintiff on 
the reversal of the decree of the first Court 
dismissing his suit appeals and on appeal 
gets a decree in his favour and re-attaches 
the property in suit, his claim is not one 
enforceable under the original attachment. 
1933 A.L.I. 1501. See also 16 Pat. 589= 
1937 Pat. 626. But j/v 48 l.C. 386. "De- 
fault” means want of prosecution and not 
merely default in appearance. Thus where 
C.C.M.— 129 


a decree-holder admitted mistake in property 
sjld, and agreed to apply again, there is de- 

S i r l uc] 15 /= 49 I.C. 113. See. also 

to' in L n 103 H° P L -R. 241 = 1934 L. 

39a; 39 Bom.L.R. 1105; 3 L 7=1922 1 

108; 1929 N 82; 35 P.L.R. 604=1937 t 

69/. When the judgment-debtor accepts 

part satisfaction and agrees to give time 

this amounts to default. 4 Pat.L.T. 418= 

\ i t ' X Ce a,S0 40 L - W - **3=67 

tti-i-.J. oUl. Omission to apply for issue 

oi notice under R 66 is default. 38 C. 
4 l a C.W.N. 428. I lie decree-holder’s 
refusal to proceed with bis execution appli- 
cation amounts to a "default" as contem- 
plated by O. 21, R. 57. 189 I.C. 810= A 

J Rj 19 4° Pesh. 29. There is no default 
by decree-holder when the Court strikes off 
execution proceedings to suit its own con- 
vcnience. 48 A 698=97 I.C. 102=1926 A. 
734. .See also 107 I.C. 574. Nor a bare 
omission to carry out a direction of Court 
constitutes default. 40 L.W. 263=1935 M. 
r 5 * I he inability on the part of the 
dccrcc-liolder to get the property attached 

hv°n ?> 0t D am c °, Unt , to , ‘lefault contemplated 
y O. 21, R . 57 and the consignment of the 
exception case to the record room would 
not amount to a dismissal of the application 

O a ?i l °P a,, r r 7 Ct A l, \ e pcnal Provisions of 

n'i 2 * ,?* & A.L R « 1938 Lah. 123, 
(Reversed) 1938 Lah. 728; ** also 40 

J u • 47 *= 1938 Lah. 590. The question 
whether a particular order is or is not to 

, akc P , as tantamount to dismissal has to 
be decided on facts of each case. A decree- 
o d< r who had attached property made a 
statement to the effect that the proceedings 
might be consigned to the record room for 
l ‘ mc b e,n f»» the attachment being kept 
intact and that certain documents on the 
record might be returned to him and that 
ne would present an application again 
wi nn two days. 1 he Court accordingly 
passed an order consigning the proceedings 
10 the record room and directing that the 
attachment would continue. Held, that the: 
order consigning the case to the record 
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[N.-W.F.P.] Canctl the concluding sentence of r. 57 “upon the dismissal .... shall 
cease ” and substitute the following “ In dismissing such application the Court shall direct whether 
the attachment shall continue or cease. In the absence of any such directions the atlaclunsnt shall 
be deemed to cease.’’ 

[Oudh.J O. 21, r. 57 substituted by Oudh Chief Court. — Where any property has been 
attached in execution of a decree, and the Court for any reason passes an order dismissing the execution 
application, the Court shall direct whether the attachment shall continue or cease. If the Court 
omits to make any such direction, the attachment shall be deemed to subsist. 

[Patna.] O. 21, r. 57. Delete the last sentence and add. 

“ Upon every order dismissing an execution ease in which there is an attachment, the attach- 
ment shall cease unless the Court otherwise directs.” 

[Rangoon.] In O. 21, the following shall be inserted as r. 57-A : — 

“ 57-A. A judgment-debtor may secure release of his attached property by giving security 
to the value thereof to the Court.” 



NOTES. 

room could not be looked upon as one of 
dismissal. I.L.K. (1940) Lah. 516=A.I. 
R. 1940 Lah. 78. Order directing attach- 
ment to subsist while petition is dismissed 
for default, though irregular is binding on 
the parties to it. 87 I. C. 349=1925 A. 456. 
The presumption is that an attachment is 
subsisting. 31 I.C. 911. Where by way 
of caution a decree-holder applies for a 
second attachment, lie docs not abandon or 
waive the original attachment. 13 M.L.J. 
221. See also 56 C. 416=119 I.C. 113= 
1929 C. 465. Judgment-debtors objecting to 
proceedings in execution must state at the 
earliest opportunity all their objections to 
the execution and cannot be allowed to delay 
proceedings by putting forward their 
objections piecemeal at whatever time they 
think most convenient to themselves. 121 
I.C. 845=1930 M. 303. Decree in one 
Court attached by another — Execution peti- 
tion by decree-holder dismissed by former 
Court — Effect on attachment. 1931 M.W. 
N. 211. -See also 132 I.C. 667=1931 L. 
705. Attachment of property in execution 
of decree — Mortgage of such property after 
attachment has ceased and before fresh 
attachment. Held, that the mortgage was 
valid and that mere knowledge of the mort- 
gagee about the long pending execution 
against mortgagor did not make the transfer 
made bona fide for value invalid. 146 I.C. 
954=1933 R. 169. 

Dismissal of execution application.— 
Until the formal order dismissing the appli- 
cation, all executions arc pending. 39 M. 
570=29 M.L.J. 96. In connection with 
execution petitions, the legal result of 
orders, such as “rejected," “struck off,” 
“closed,” "recorded” and "dismissed,” is a 
matter to be ascertained with reference to 
the attendant circumstances and not merely 
from the form of the order. Under O. 21, 
R. 57, C. P. Code, the Court, where it is 
unable to proceed further with an execution 
application, even when it is by reason of the 
decree-holder's default, can either adjourn 
the matter or dismiss the petition. Where 
the order is “Adjourn — Rejected,” the order 
docs not amount to a dismissal, but is clearly 
one of adjournment only. The petition 


docs not cease to be pending and the attach- 
ment docs not terminate. 1937 M.W.N. 
480. It is clear from the language of R. 57 
of O. 21, that before a pending attachment 
shall cease, there must be a dismissal of the 
application for execution in which the 
attachment was effected. As long as that 
application for execution is pending and no 
final orders have been passed on it, any 
order of dismissal passed on an interlocu- 
tory application in the pending execution 
petition would not terminate the attachment. 
The fact that owing to a mistake or ignorance 
of legal rights the decree-holder obtains a 
fresh attachment would not terminate the 
previous attachment which is already sub- 
sisting. The fresh attachment is a super- 
fluity. 1939 M . W. N. 1157= (1939) 2 M. 
L.J. 916. An order dismissing an exe- 
cution application for non-payment of 
process-fees and for non-prosecution falls 
under O. 21, R. 57, and the attachment 
therefore terminates in spite of the fact that 
the Court orders that the attachment will 
continue. The order continuing the attach- 
ment in such a ease is illegal and invalid. 
There is no legal and valid attachment after 
that dismissal, and if the judgment-debtor 
alienates the property, the alienation would 
not be void by reason of the attachment, 
because the attachment has ceased. The 
fact that the Court passed the order of dis- 
missal under a misapprehension because the 
execution application only contained a prayer 
for attachment and not any prayer for sale 
docs not make the order of dismissal any 
the less binding on the decree-holder. If 
it is not set aside by appeal or review, it 
stands as a final order and binds the decree- 
holder and would operate as res judicata, 
in subsequent applications for execution. 4J 
Bom.L.R. 727= A. I. R. 1941 B. 395. An 

adjudication of the judgment-debtor as an 
insolvent does not automatically raise an 
attachment effected on his properties 
to the adjudication, and it cannot be sain 
that there will be no attachment if and when 
the adjudication is annulled. Where the 
executing Court on being informed ottne 
insolvency erroneously passes an order 
mssing the execution petition then pcndi g, 
instead of staying the proceedings as it 
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should under S. 29 of the Provincial Insol- 
vency Act, it cannot be said that the order 
of dismissal is an order of dismissal for 
default of the decree-holder within the 
meaning of O. 21, R. 57, so as to have the 
effect of automatically terminating the 
attachment. In such a case, where there 
has been an attachment at the time 
of the adjudication, and the insolvency 
not prosecuted with the result that 
adjudication is annulled, subject to 
special contingencies contemplated 
S. 37 of the Provincial Insolvency 
Act, the property goes back to the debtor 
with any burdens which existed upon it at 
the time of the adjudication. His interest 
in the property would still be bound by the 
attachment on the date of the annulment. 
50 L.W. 716=19-10 M. 129= (1939) 2 M. 
L.J. 786. An attachment is not disturbed 
by an order for stay of execution. 46 C. 
(>4—44 I.C, 249. In execution proceed- 
ings, the Court finding that all the repre- 
sentatives of the deceased decree-holder 
were not included in the application for 
substitution, passed an order consigning the 
application to the record room, though the 
attachment in that execution was to remain 
in force. Held, that the order was errone- 
ous to the extent that instead of consigning 
the proceedings to the record room, it should 
have got the application for substitution 
amended. But the order was not tanta- 
mount to dismissal of the application for 
execution, nor did it have the effect of 
terminating the prior attachment. All that 
the order meant was that execution pro- 
ceedings should stand adjourned sine die 

JovVT o?, and c 1926 , A11 - 7 H Rek on) 
1936 I ah. 873. See also 23 O.C. 166=57 

I.C. 509. Where an objection is filed by 
a person to an attachment of property in 
execution of decree on the ground that he 
has a hen over it, the Court should investi- 
gate into the matter and not hastily allow 
the objection and dismiss the execution 
application. 145 I.C. 730=1933 L 421 
An order "proclamation not filed" amounts 
to dismissal and the attachment ceases 18 
I.C . 441 = 17 C.W.N. 204. Wheth e ; an 
attachment ceases on the dismissal of an 
execution application depends on the facts 
of each case. 44 I.C. 566=1917 M W NT 
816; also 23 I.C. 155=7 L.W. 16; 38 I C 
300=5 L.W. 204 ; 35 I.C. 240=3 L W 
601; 46 B. 942=1923 B. 30. When an 
execution application is dismissed on the 
judgment-debtor’s objection and an appli- 
cation for review of the order is pending 
the attachment continues. 34 A. 490=15 
I.C. 49. Attachment of decree— Applica- 
tion by attaching decree-holder to execute 
—Dismissal for default— Attachment if 
ceases. 5Vc 15 L. 910. 

Revival op attachment.— Restoration 

of an execution application to file revives 
attachment. 18 N.L.R. 152=64 I.C. 420 
° n a sale being set aside, a fresh execution 


application revives the old attachment. 45 
I.C. 589=3 Pat. L.J. 310. A revival of 
attachment on the revival of an execution 
application does not afTect the rights acquir- 
ed by third parties in the meantime. 14 C 
L.J. 476=16 C.W.N. 332. But .rcc 24 A 
L.J. 901=97 I.C. 102=1926 A. 734. Stran- 
gers to the petition and order need only look 
to the order and nothing which took place 
behind their back will bind them. 1925 M 
1113=48 M.L.J. 116. 

O. 21 R. 57: Nagpur. — Under R. 57 
of O. 21, as it now stands after its amend- 
ment in Nagpur in 1930, a Court has power 
to dismiss an execution application and to 
continue the attachment. Where a Court 
passes an order to the effect that "the case 
is struck off as wholly infructuous at the 
instance of the decree-holder; house shall 
remain under attachment for three months," 
it must be held, that the Court dismisses the 
application and not merely adjourns it. The 
execution application in such a case cannot 
be held to be pending for the purpose of 
enabling the decree-holder to claim rateable 
distribution of assets received on a date 
subsequent to such dismissal. The expres- 
sion ‘struck off" is ambiguous and unautho- 

r ' z n cd a l\ d shou,<1 not bc used. I.L.R. 
(1938) Nag. 346. 

P' 21, R. 57: Oudh Chief Court. — 
Where further execution proceedings after 
attachment are stayed on account of insol- 
\ency application filed by judgment-debtor, 
held, that the attachment did not absolutely 
cease to subsist during the pendency of the 
insolvency proceedings, but was merely 
dormant and there was no bar to the appli- 
cation of the decree-holder being regarded 
as being in continuation of the former exe- 
cution application, the obstacle to the con- 
tinuance of the previous execution proceed- 
ings having been removed by the order 
annulling the adjudication of the insolvent. 

158 I.C. 807= 193a O.W.N. 1107. 

n °j, 2 b Rr ‘ 5 , 7 ’ 58 a °d 63.— R. 57 of 
u- I ,s not , ex,iaus tive of all the ways in 
which an attachment can be raised. It must 
be held that when an execution petition has 
jecn in fact and intention dismissed finally, 
even though the dismissal might be due to 
causes which cannot be described as the 
default of the decree-holder, then the 
attachment made under that petition must 
automatically cease to operate. When an 
attachment ceases to operate there is no 
ongcr any occasion for a defeated claimant 
to file a suit under O. 21, R. 63. Nor can 
it be contended that when there is a subse- 
quent attachment and a claim against such 
attachment, the claim must be related back 
to the prior attachment; the claim under the 
subsequent attachment is not barred by the 
claimants failure to file a suit to set aside 
the dismissal of the claim under the earlier 
attachment which has come to an end owing 

ulio n w d , e , r , di T smi: > s jng the execution petition. 

763° M ' W ' N * 439=A I - r - 19 40 Mad. 
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Investigation of claims and objections. 

58. (1) Where any claim is preferred to, or any objection is made to the 

_ . . . attachment of, any property attached in execution of 

and" objections to atlaXmcm 3 dcC '^ ° n ? r0und l ' 13t SUC ! 1 P ro P ert V > s liable 
«r, attached property. to such attachment, the Court shall proceed to investi- 

gate the claim or objection with the like power as 
regards the examination of the claimant or objector, and in all other respects, as 
if he was a party to the suit : 


NOTES. sary, an objector is entitled to come into 

O. 21, R. 58: Scorn. — Nature of objee- Court and make an objection under R. 58. 
tion under this rule. 1936 A.L.J. 142= [20 I.C. 941 (F.B.) and 1928 M. 525, 

161 I.C. 107=1936 A. 378. Rule of res Foil.-, 33 I.C. 603, Dist.; 1918 L. 368; 18 
judicata in execution proceedings. 26 L. B. 98; 19 A. 480; 1930 M. 712 and 18 I.C. 
W. 106. The rule is only permissive. Such 215, A lot Foil.] 161 I.C. 194=1936 Pesh. 
a claim is never compulsory. 40 C. 598= 53; 1937 Pat. 63; 1937 Lah. 360. R. 58 

40 l.A. 56 (P.C.). Also 18 A 410; 23 B. does not apply to a tenure or holding attaclt- 
266 ; 18 M. 13 (17); 4 A.L.J. 574; 20 B. cd in execution of a decree for arrears of 
403 (407). also 41 L.W. 550=68 M. rent thereof. 10 P.L.T. 118=1929 P. 195. 

L.T. 518. Deposit in connection with rash Sec also 17 P.L.T. 385. Objection can be 
certificate attached — Application of Post prepared under this rule only after attach- 
Mastcr-fieneral — Duty of Court to adjudi- ment and not before. 156 I.C. 801 = 1935 
cate. See 1938 Cal. 445. Where an appli- A.L.J. 344=1935 A. 343. This rule ap* 
cant under O. 21, R. 58 claims that he has plies only to attachments after decree. 58 
a share in. and is in joint possession with P.R. 1918=44 I.C. 986. It docs not ap- 
thc judgment-debtor along with certain ply to attachment before judgment. 41 M. 
other members of the family, of the attached 849=35 M.L.J. 231 (E.B.). Also 42 I. 
property, as provided by R . 58, the Court C. 554=6 L.W. 518. Objection can be 
should proceed to investigate the claim. No taken to an attachment after the decree even 
doubt the extent of the investigation to lie though an attachment before judgment was 
carried out would depend upon the circum- not objected to. 38 C. 448=10 I.C. 305. 
stances of each case, but a refusal to make A claim preferred within a reasonable time 

any investigation at all is a failure to ever- after the decree and the application for 

cise jurisdiction vested in the Court. 1938 execution is not “designedly or unnecessarily 
A. M.L.J. 23. See also 1938 Cal. 445. This delayed" within the meaning of proviso to 

rule does not contemplate the investigation R. 58. The question of delay should be 
of a claim by a tenant of the judgment- decided with reference to the date of the 

debtor to occupancy rights in the property application for execution made by the de- 

advertised for <;a1c and an order on that crec-holdcr and it is only according to that 
claim directing it to be notified and stating date that conditions laid down in the proviso 
that the sale shall not prejudice the rights of to R. 58 (1) should be decided. (38 C. 
the claimant is not conclusive under O. 21, 448 and 1921 N. 57, Foil.; 1929 L. 86a; 

R. 63. 58 M. 936=1935 M. 547=68 M.L. 1927 A. 593 and 41 M. 849=35 M.L.J. 

J. 518; 153 I.C. 577=1935 A. 183; 39 C. 231, Dist.) 31 N.L.R. 426=158 I.C. 353 
W.N. 457. A Small Cause Court can =1935 N. 222. Court has no jurisdiction to 
neither attach immovable property nor in- enquire into question of title but should con- 
vestigate claim resulting therefrom. 28 C. fine itself to determine the question of pos- 
W.N. 16=1924 C. 198. The rule docs not session. 1928 M. 163= 54 M.L.J. 321; 
applv in the case of a mortgage decree for 103 I.C. 12=1927 N. 286; 115 I.C. J67— 
sale.' 1925 N. 185. .SVc also 68 I.C. 271= 1929 N. 66. But see 98 I.C. 888-1927 

26 C. W.N. 50; 18 I.C. 215; 55 I.C. 895; 114; 155 I.C. 419=1935 P. 267; (19J0) 2 M. 

58 P.R. 1918=44 I.C. 986 ; 50 I.C. 448= L.J. 305. The words “possessed anri 
1919 P. 79; 117 I.C. 815=1929 L. 167; 1929 “possession” in these rules include construc- 

L. 760=116 I.C. 882; 1930 M. 712; 1932 tive possession or possession in lieu of debts 

L. 618. But see 8 Bur. L.T. 214=29 I.C. and other intangible property. 27 M. y' 

941. A mortgagee in possession is not cn- (F.B.). But see 22 W.R. 36 awl 4 F>. * • 

titled to object under O. 21, R. 58. to the As to extent of investigation necessary wnen 

attachment of the property at the instance judgment-debtor is in possession ami c 
of a person who holds a decree against the made by third party, see 156 I.C. * 00 = 
mortgagor. His proper remedy is to wait R. 161. When an objection is. J" \ . 
and to take action under O. 21, Rr. 100 and under O. 21, R. 58 the Court dca mg 
103, at the proper time, provided always that it has to concentrate its attention y 

he does not in the meantime bring a suit to the question of possession and o 

have the property sold. I. L. R. (1938) whether the judgment-debtor, is in po 

Lah. 593= A. I. R. 1938 Lah. 568. When sion of the property on his owr i beliait o 
an attachment of mortgaged property in a on account of or in trust lor som p • 
decree for its sale has actually been made If the property is found to be n £ . • j c a 

although such an attachment was unneces- of somebody else, then it has to d 
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whether it is in trust or on behalf of the 
judgment-debtor. The question of title to 
the property, is not the Court’s concern, 
nor is it competent to consider and decide 
it. The order of the Court must be based 
entirely upon the finding on the question of 
possession. 1938 A. L. J. 1118=1939 All. 
117. It is not a condition precedent in all 
cases for a claimant to show that he was in 
possession before he could attack the vali- 
dity of an attachment. 119 I.C. 33=1929 
M. 383. In a claim arising under O. 21, 
R. 58, the Court is not entitled to go into 
the questions of benaini. 119 I.C. 909= 
1929 P. 273. But see 155 I.C. 419=1935 P. 
267. Claimant transferee in possession of 
colliery with entire rights issuing bills to 
previous customers of transferor in name 
of transferor payable to transferee — Attach- 
ment of bills by transferor’s decree-holder 
— Property in bills held to belong not to 
transferor and order disallowing a claim of 
claimant held to be without jurisdiction and 
was set aside in revision. 1929 P. 751. 
Where a claim is made by a Hindu wife to 
a house purchased in her name, which is 
attached in execution of a decree against her 
husband, if she is found to be in possession 
on the date of the attachment her claim 
should be allowed. It is not enough for the 
decree-holder to plead that she is only a 
benamidar for her husband, the judgment- 
debtor. Nor will the suspicion that it is a 
benami transaction be a ground for the 
Court disallowing the claim, when the claim- 
ant's possession has been made out. 64 C. 
L.J. 399=1937 Cal. 639; 188 I.C. 481; 19 
Pat. 494. In a claim case under R. 58, the 
Court must come to a finding as to whether 
the claimant had at the date of attachment 
some interest in or was possessed of the 
property attached. When the Court is satis- 
fied that the property was in possession of the 
claimant it must be found whether he held 
it on his own account or in trust for the judg- 
ment-debtor and in certain cases in order to 
determine this question it may be necessary 
incidentally to go into the basis of the claim 
put forward by claimant. 119 I.C. 909= 
1929 P. 273; 155 I.C. 419=1935 P. 267- 
14 R. 516=164 I.C. 608=1936 R. 306. 
Where the objector is in possession of the 
property, the burden of proving that that 
property is in fact that of the judgment- 
debtor is on the decree-holder. It is not 
sufficient for him merely to show that it is 
not the objector’s property. 146 I.C. 1023 
= 10 O.W.N. 1017=1933 O. 473. See also 
1937 Cal. 639. The proviso regarding de- 
lay applies even to cases where the executing 
Court not having jurisdiction over the pro- 
perty, exercises it. 41 I.C. 4-16. In claim 
investigations, Court will enquire into who 
was in possession at the time of attachment 
and not whether such possession was frau- 
dulent or void. 13 Bur. L. T. 214=64 I. 
C. 66; 132 I.C. 666=1931 L. 666. The 
Court is bound to decide the question of 


possession. 87 I.C. 189=48 M.L.J. 603. 
Also 49 M.L.J. 706; 1928 M. 163= 54 M. 
L.J. 321; 1937 Cal. 639. Court has no 
power to entertain an objection after sale 
of property. 4 P.L.T. 544=74 I.C. 87; 
5 R. 751. See also 15 I.C. 53=16 C.W. 
N. 1023; 87 I.C. 168 (1). Whether claim 
can be heard after sale, sec 1926 C. 468. 
An investigation may be refused, but once it 
is made an order must be passed. 39 I.C. 
345=11 Bur.L.T. 41. Also 44 M. L. J. 
141=1923 M. 295. An objection under O. 
21, R. 58 lodged after the execution sale 
which is subsequently confirmed is incompe- 
tent. 40 P.L.R. 522=1. L.R. (1938) Lah. 
593= A. I . R. 1938 Lah. 568. The attach- 
ment does not cease when the property is 
sold in execution; and a valid objection can 
be made even after sale to the attachment 
under O. 21, R. 58. 1940 Nag. 7; I. L.R. 

(1940) Nag. 306= A. I. R. 1938 Nag. 475. 
When a claim is rejected Court will not 
again interfere by a revision. 74 I. 
C. 546—1928 O. 208. Where claim is accept- 
ed in default of decree- holder, latter's 
remedy is only by suit, and lie cannot apply 
for restoration and rehearing of the claim. 
1936 Pesh. 115. When an objection to exe- 
cution proceedings is dismissed under It. 58 
as being made after unnecessary delay the 
order is one made under It. 03, and the time 
within which to bring a suit to establish the 
applicant's claim is limited to one year. 57 

B. 213 = 35 Bom. L.R. 147 = 1933 B. 190. In a 
proceeding under th ; s rule the Court cannot 
enquire whether the execution is time barred. 
00 I.C. 375 = 2 P.L.T. 275. Civil Court execut- 
ing warrant issued by Magistrate which 
becomes its decree under S. 380, Cr. P. Code 
— Mero differences between procedures of 
Civil and Criminal Courts does not entitle 
executing Court to go behind decree. 119 I. 

C. 33=1929 M. 383. A direction to proceed 
with sale after simply notifying claim 
amounts to an adverse order. 1925 M. 308 = 
82 I.C. 737. But sc € contra 1920 M. 210 = 91 
I.C. 985 = 49 M.L.J. 700. It is not within the 
scope of tho enquiry in applications for 
removal of attachment to decide whether 
the attaching creditor had the right to exe- 
cute the decree and an order cannot be 


refused merely because the application in 
execution was time-barred. 7 R. 132 = 117 I. 
C. 578 = 1929 R. 152. Execution sale — Objec- 
tion by alleged purchaser — Sale not register- 
ed — Possession taken by purchaser not 
sufficient. 34 C.W.N. 254 = 1930 C. 390. 


Execution of rent decree, claim if lies. 17 P. 
L.T. 385. Decree for rent against wrong 
person — Execution — Claim by third party — 
Maintainability. 15 P. 812. 'Attachment, of 
salary of public servant whose salary is ex- 
empt from attachment — Objection by dis- 
bursing officer to legality is maintainable. 
43 Bom. L. R. 758 cited under R. 48 
suvra. Sec also 1938 Cal. 445. Where 
objection is to the execution sale 
of ’property and not to attachment, tho 
ground being that there was a prior execu- 
tion sale in objector’s fnvour, the matter 
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<1003 not fall under this rule. 31 N.L.K 
301 — 1 1*33 N. 171. Se e also 1937 Pat. 341. 

Claims under this Rule— Who can bring 
Claims. A person who has only a beneficial 
interest in property can prefer a claim. 11 

M. L.J. 340. Also the assignee for value of a 

decree subsequently attached in execution of 
a decree against the assignor, and who seeks 
to have the decree released from attachment. 
10 M.L.J. 116 — 5 It. 395. A claim by a gar- 
nishee also comes within this rule. 38 B. 
031 25 I.C. 375; 133 I.C. 248 = 33 Bom. 

L. R. 396 — 1931 B. 288. Sec also 1931 M.W. 

N. 259 — 1931 M. 570 = 135 I.C. 543. Attach- 
ment of debt — Garnishee denying any debt 
due — Order disallowing objection and direct- 
ing him to pay — Subsequent suit by decree- 
holder as receiver for realising debt attach- 
ed— Plea of denying debt— If barred. 70 

M. L.J. 20. Claim by a judgment-debtor as 
a trusteo comes under this rule. 38 I.C 152 
Sec also 4 O.W.N. 102 = 1927 O. 120;' 1930 

N. 293 = 27 N.L.R. 10; 17 Pat.L.T. 810. Or 
by Ins legal representative as trustee. 75 
I.C. 1053 — 1924 A. 183 (2). Purchasers after 
attachment cannot bring claim proceedings 

9 I.C. 194 = 16 C.W.N. 542. Transferee of 

property subject to a contract of a sale, prior 
to ^attachment eomc 9 under this rule. 38 I.C. 
19" — 3 L.W. 234. A transferee of propertv 
attnehed in execution of a money decree can 
object under this rule. 123 P.L.’ll. 1912 = 13 
I.C. 563. ALso Administrator-General when 
empowered to collect the assets of a deceas- 
ed person. 23 B. 428. Also Official Assignee, 
after a vesting order has been passed. 21 B 
205 (218). Sec also 63 M.L.J. 78. The claim 
of the Official Receiver under S. 34 of the 
Provincial Insolvency Act where the vesting 
was after attachment docs not come under 
this rule. 41 M.L.J. 334 = 69 I.C. 326. See 
also 68 M.L.J. 78. I n a decree for money 
with lien on mortgaged property, claims may 
bo enquired into. 101 P.R. |915 = 32 I.C. 43. 
A usufructuary mortgagee in possession does 
not come under this rule but under R. 100. 70 
I.C. 306=1 P. 159; 1937 Pat. 63 (F.B.). 

mile proceedings by way of attachment are 
not appopriate to mortgage decrees, claims 
and objections to the attachment ca n be 
made under O. 21, R. 58, if the decree-holder 
applies for and obtains an order of attach- 
ment and the property j 8 attached. On dis- 
missal of his objection, the objector is entitl- 
ed to bring a suit for declaration of his 
title under O. 21, R. 6.3. 39 P.L.R. 568 = 

A.T.R. 1937 Lah. 360. But sec 1927 P. 51; 

10 Bom.H.C.R. 100. Also 97 I.C. 255. Attach- 
ment. of equity of redemption continues even 
though a usufructuary mortgagee applies for 
the ^ release of the property. 80 I.C. 428 = 
1925 C. 296. A prior mortgagee cannot in- 
tervene under this rule ns it docs not apply 
to cases where the property has not been 
attached. 27 A. 700; 18 B. 98; 14 C. 63. 
Petition by simple mortgagee for insertion 
of his mortgage in sale proclamation comes 
under this rule and its dismissal amounts to 
an adverse order. 25 A.L.J. 659 = 102 I.C. 792 


— 1927 A. 


1929 L. 865 = 11 L. 



nut accrued after the attachment, he is not 
a person who could come under It 58 152 

whin <Jl ? 2 = 1934 P - 5n * A claim V 5 a 2 

Widow in possession of a house in lieu of a 

c ™=8o71i c 1 °; , , < ? ,u ;? cr this rule - 31 r - 

. 80 I . 1 ?. l.i] o. Money paid to avert 

an attachment cannot bo claimed back under 
this rule. 34 I.C. 492 = 9 S.L.R. 213. Objec- 
tion by the judgment-debtor as being wakf 
property comes under this rule. 1 P. 637 = 
I.C. 438. See also 7 Pat.L.T. 810. If the 
objection is raised by judgment debtor in hig 
°" n hehalf or in a representative capacity in 

f*OV» Qll/t/1 ■ * !m — . _ 1 ' a 1 

d be 
But 
10 

nlso 6 Pat.L.T. 725=1925 P. 482. Claim 
by a legal representative i n the same enpa- 

oUjjl 0es not COnie un<lor th : 9 rule. 38 I.C. 
rn ir,s - Also 3 Pat.L.T. 613=38 

fo^’r L 1 ; 132 „ A - L J . 125=1932 A. 263; 
1.3.) M. 9_3 ; 1/9 I.C. 538. Mortgage decree 
Execution against legal representatives of 
mortgagor — Objection to validity of docrco 
—If open. 37 PL..R. 123 = 1935 L. 549. Bur- 
den ot proof — Decree against Hindu coparce- 

n °nT- X °- CWf * 0n n S ft ' n8 t joint family property 
Objection by other coparceners — Onus of 
P roof binding character of decree. 1936 

P. 319. The objection by the executor that 
the decreo cannot be executed against him as 
lie was not a party is one under S. 47 and 
ennnof be treated as on" under O. 21. R. 58. 
149 I.C. 926 = 58 C.L..T. 487 = 1934 C. 258. 
Objection by an exonerated defendant docs 
not enmo under this rule. 54 I.C. 536 = 37 M. 
L.J. 624. See also 1925 N. 185 (Mortgage 
decree). Attachment must be deemed to 
continue until the sale is confirmed and so 
till then an objection to the attachment could 
he made under O. 21, R. 58 even though the 
execution sale is over. 1940 Nag. 7=1939 
N.L.J. 496. The fact that an execution sale 
of the attached property has already taken 
place docs not deprive the Court of jurisdic- 
tion to hear the claim petition under O. 21, 

R. 58, so long as the sale is not confirmed by 
the Court. The mere accident of the sale 
having taken place would not shut out a 
claimant for ever from getting his property 
released from attachment. 1939 P.VV.N. 229 
—A . I. R . 1 939 Pa t . 430 . See also 1 938 Nag . 
475; 1938 Lah. 538. Rent suit — One of the 
tenants not impleaded — Decree against co- 
tenants — Claim bv tenant not party — Main- 
fainahilitv — Effect of Ss. 143 and 170. Bengal 
Tenancy' Act. See 45 C.L.J. 229=102 I.C. 
125=1927 C. 381. Suit for rent by landlord 
against occupancy tenant — Transfer of hold- 
ing by tenant f>ctulcnlc lile — Non-joinder of 
transferee — Landlord having knowledge of 
transfer — Decree — Execution against holding 
— Claim by transferee — Maintainability. 40 
C.W.N. 683=1936 C. 279.. See also 15 
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Pat. 812. An objection to the sale of a pro- 
perty by a third person on the ground that 
subsequent to its attachment he has purchas- 
ed it at an auction sale in execution of 
another decree against the same judgment- 
debtor is, no debt, not maintainable under O. 
21, R. 58. Although the objection is wrong- 
ly put in under that rule, the executing Court 
will be justified in taking notice of it. For 
as the judgment-debtor has no longer any 
saleable interest in the property owing to the 
valid title acquired by the objector by a prior 
sale in execution in his favour, the property 
is not “liable to sale” under O. 21, 
R. 64, and therefore could not be 
sold again. The objection could at 
least be entertained in the exercise of inhe- 
rent powers under S. 151, and it would be 
desirable to do so to prevent unnecessary com- 
plication. 41 P.L.R. 305=1939 Lab. 380. 
It is not competent to a Court to order the 
issue of proclamation of sale while a claim 
petition is pending. 1940 Mad. 6=50 L.W. 
338 (1) = (1939) 2 M.L.J. 505. 

Parties to Claim.— Judgment-debtor is 
not a necessary party to a claim. 22 B. 875 
(882) ; 15 C. 674. A defendant, discharged, 
not because he was an unnecessary party, is 
discharged not from the suit but from 
liability and it is the decree itself that dis- 
charges him from liability. He therefore 
continues to be a party to the suit. See also 
10 Pat.L.T. 75=1929 N. 179. A Co-opera- 
tive Society has an interest in the shares of a 
member as these shares form part of its capi- 
tal. Hence where three shares are attached by 
a person in execution of a decree against the 
member, the Society has locus standi to ob- 
ject to the attachment of these shares. Apart 
from this when the Society is being made 
personally liable it has a right to show that 
the attachment order was ultra vires as the 
shares held by a member are not liable to 
attachment and sale under S. 20, Co-opera- 
tive Societies Act. A.I.R. 1939 Lah. 305. 

Appeal. — Order of dismissal of objection 
by judgment-debtor stating that he has no 
saleable interest, is appealable. 28 O.C. 175 
=85 I.C. 997. See also 1927 L. 895=28 
Punj.L.R. 121. IX. R. (1941) Kar. 211; 
194 I.C. 45. Where a joint application was 
made by a party and another not a party, 
objecting to the attachment, and the parties 
acquiesced in the application being heard 
under this rule, an order on the application 
under these circumstances is appealable. 5 
R. 110=101 I.C. 794=1927 R. 137. See 
also 57 M. 822=40 L.W. 144=151 I.C. 24 
= 1934 M. 435 ( 1 ) =67 M.L.J. 36. But 
1933 S. 126=143 I.C. 702. An order on 
the original side dismissing an application 
under R. 58 is not appealable under cl. 15, 
Letters Patent, because of the prohibition 
contained in R. 63. 60 C. 915=37 C.W.N. 
641=1933 C. 715. 

Amendment. — This can be allowed by sub- 
stituting the name of the real claimant, 


where Court is satisfied that the wrong name 
has been used through a bona fide mistake, 
and where the other parties are in no way 
misled or prejudiced. 21 B. at 210. 

Effect of Order.— See 45 M. 84=41 M.L. 
J. 393; 24 A.L.J. 334=1926 A. 244. An 
order in favour of a claimant must be the 
result of an investigation. 118 I.C. 634= 
1929 R. 123. Judgment-debtor is not bound 
by orders in claim proceedings to which he is 
not a parly. 110 I.C. 511; 1939 A.W.R. 
(HC.) 729= A . I . R. 1939 All. 728. Sec also 

10 Pat.L.T. 581 = 1929 P. 604. Where the 
application of the petitioner’s . father under 
R. 58 is dismissed and the order has become 
conclusive, the petitioner who derives his 
rights from him is bound by the order. 149 
I.C. 1059=36 P.L.R. 89=1934 L. 193 (2). 
The claimant whose claim was rejected as 
too late is incompetent again to apply under 
R. 100, praying to be restored to possession. 
The finality of the order rejecting claim peti- 
tion subject only to the result of a suit under 
R. 63 is not affected by the fact that the order 
dismissing the claim was irregular. 148 I. 
C. 334. See also 1935 P. 122. 

Limitation for fresh suit begins to run 
from the time of refusal to investigate. Art. 

11 of the Limitation Act applies. 45 A. 438 
=21 A.L.J. 342. But jcc 43 M.L.J. 467= 
45 M. 827. When once a claim order is 
made, limitation begins to run. The filing 
of a fresh execution application after dis- 
missal of the prior one, does not give a 
fresh starting point. 66 P.R. 1916=35 I. 
C. 321. Where the order is an improper 
one and runs as follows: — “Whatever right 
the defendant has will pass by the sale. The 
claim put forward by the petitioner will be 
noted in the sale proclamation.” Limitation 
for suit does not run from the date of the 
order. 44 M.L.J. 141 = 1923 M. 295. But 
see contra 93 I.C. 335=1926 M. 593; also 
49 M.L.J. 706. Where a claim is dismissed 
or struck off without any adjudication, a 
fresh claim may be entertained. 16 W.R. 
59. See also 21 B. at 210. But see 1928 
M. 525=110 I.C. 567; 113 I.C. 318=1931 
A. 60S. Claim under — Rejection — Court 
declining jurisdiction— Suit after one year — 
Maintainability. 150 I.C. 40=1935 P. 31. 

Restoration after dismissal for default — 
Power of Court. 143 I.C. 584=29 N.L. 

R. 176=1933 N. 176. Acceptance of claim 
in default of decree-holder cannot be re- 
heard on decree-holder’s application. 1936 
Pesh. 115. 

Right of Suit. — A suit is the only remedy 
against an adverse order. 89 I.C. 888= 
1925 N. 288; 130 I.C. 200=1930 A.L.J. 
1322. Unless a claim is put in under this 
rule a suit for bare declaration would be 
barred by S. 42 of the Specific Relief Act. 

5 R. 699. A defeated claimant cannot re- 
agitate his claim in a suit by the successful 
party. 1925 M. 368=92 I.C. 737. But if 
the attachment ceases later on account of 
the dismissal of the execution petition, he 
will not be precluded from raising the ques- 
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th-,, ,1 Pro . vl . dcd dla , tno such investigation shall be made where the Court considers 
that the chum or objection was designedly or unnecessarily delayed. COnS,Clers 

(2) Where the property to which the claim or objection applies has been 
Postponement of sale. advertised for sale, the Court ordering the sale may 

objection. postpone it pending the investigation of the claim or 


NOTES. 

tion of title in defence, even after a vear 
1925 M. 1115=48 M.L.J. 616. The party 
against whom an adverse order is passed 
in claim proceedings and has become final 
by his failure to bring a suit under R. 63 
is not precluded from going behind that order 
in a subsequent suit by him based on an 
entirely different title. 60 C. 1046=149 I C 
410=1934 C. 356. See also (1937) 1 M.L. 
J. 133 Objection by judgment-debtor that 
attached property is not liable to sell under 
S. 60. is governed by S. 47. 133 I. C. 858 

=33 Bom.L.R. 781 = 1931 13 . 446. Claim 
petition dismissed— Suit by defeated clai- 

mant burden of proof on the question of 
title is on the plaintiff. 10 Lah.L.J 4?- 
144 I.C. 315=1933 R. 91; 152 I.C. 4di ; 40 
L-W- 685=! 934 M. 587=67 M.L.J. 585; 
1933 R. 103. The right to suit is not affect- 
ed by the sale of the property. 70 I.C. 332 
=3 P.L.T. 832. An attachment in itself 
gives no cause of action for declaring the 
other person’s title. 10 L. 543=1929 L. 90 
(2) 10 Lah.L.J. 491. Claim to attached 

property even after sale until satisfaction is 
made through Court after payment of full 
purchase money is cntcrtainahle. 1931 M 
782=61 M.L.J . 884 ; 27 S.L.R. 256=145 

I. C. 142=1933 S. 198. But see 171 I.C. 
302=1937 Pcsh. 90 (eontra.). 

Revision. — A wrong order can he set aside 
in revision. 1925 M. 588=48 M.L. I. 603; 
103 I.C. 12; 1929 P. 746; 7 R. 132; 132 I.C. 
666=1931 L. 666; 145 I.C. 444=1933 A.L. 

J. 1177=1933 A. 751 (1). But see .51 T. 

C 668=1934 R. 230; 1934 R. 212=154 I.C. 
123; 1935 A. 343. The powers of the High 
Court to interfere in revision with an order 
under O 21, R. 58 is not precluded by the 
fact that a remedy by suit is available to the 
applicant under O. 21, R. 63. 1938 A.L. I. 

1118=A.I.R. 1939 All. 117. In a proceed- 
ing under O. 21, R. 58. Court should not 
allow the parties to go into questions of 
ben a mi to the practical rejection of the direct 
evidence of possession. The claimants arc 
after all merely advancing claims and not 
bringing title suits. If a claim case is treated 
as a title suit, the claimant is taken by sur- 
prise, and if the claim case is .dismissed, the 
onus on him in the suit that he may have 
to bring under O. 21, R. 63 would he rather 
heavier than in an ordinary title suit. Where 
although purporting to deal with the question 
of possession the Court lias really been con- 
sidering the question of bettami, the High 
Court will interfere with its order in revi- 
sion. 188 I.C. 481. .SVr also 1938 A.M. 
L.J. 23; 1938 Rang. 319; 19 Pat. 494>=1940 


I at 653. The remedy by way of objection 
under R. 58 is a summary remedy provided 
by legislature in lieu of a suit, and a refusal 
of the Court to entertain an objection under 
the rule can be legitimately considered in 
revision. 164 I.C. 1012=1936 Pesh. 185. 
Dismissal of an objection summarily on the 
ground that there is an unnecessary’ delay 
without giving an opportunity to the objector 
or his Counsel to explain the delay is open 
to revision. 166 I.C. 337=1937 O.W.N. 
48 — 1937 O. 268. Where a claim is based 
on a sale deed and possession, and it appears 
on the facts appearing on the face of the 
sale (Iced itself that the sale is invalid in 
passing any title, the Court must in order to 
determine whether possession of claimant is 
on his own behalf or on behalf of the judg- 
ment-debtor inquire into the question of title. 
And where the Court fails to consider the 
question of the validity or otherwise of the 
sale deed and refuses to go into the question 
of title, it fails to exercise jurisdiction vested 
in it by law and its order is open to revision. 
14 R. 516=1936 R. 306. 

Appeal. — An order passed by the Court 
under R. 58, is conclusive and can only he 
challenged in a suit brought under R. 63. 
No appeal lies against such order. 165 I.C. 
519=9 R.L. 254=1936 L. 830. Objection 
to attachment by judgment-debtor in his 
capacity of trustee — Order upholding objec- 
tion — Appealability — C.P. Code, S. 47. 50 
A. 801 = 113 I.C.' 171; 17 Pat.L.T. 810. If 
objection is really’ under S. 47 even though 
wrongly described and dealt with under 
R. 58, the order nevertheless operates asji 
decree and is ap|>calul>lc. 137 I.C. 258 — 
1932 L. 576. Receiver of properties of 
judgment-debtor — Attachment of monies in 
his hands in execution of decree against 
judgment-debtor — Objection by receiver 
Order allowing — Appeal — S. 47. 30 S.L.R. 

288; (1940) 2 M.L. T. 860. 

O. 21. R. 58 (2) (AIL); Amendment.— 
The addition by the Allahabad. High Court 
to sub-cl. (2) of R. 58 of O. 21, to the 
effect, that the Court may in its discretion 
make nr. order ‘postponing the delivery ot 
the property after the sale pending such 
investigation and that in no such case shall 
the sale become absolute until the claim or 
objection has been decided,' obviously con- 
templates the decision of a claim after tnc 
sale. Sale can go on and confirmation can 
be stayed pending decision of claim or oDjcc- 

lion,. 1939 A.T..J. 622=A.I.R. 1M9,A'>- 
598. But .ere 160 I.C. 383=1936 S. 2. 

O. 21, Rr. 58 and 63 . -The order for 
release from attachment in a case 


1033 


O. 21 , R. 59 ] The Code of Civil Procedure (V of 1908 ) . 

LOG. AMS.— [Allahadad and Oudh.J O. 21, r. 58 (2).— In Allahabad and Oudh, add, 
“ may in its discretion make an order postponing the delivery of the property after the sale pending 
such investigation. And in no case shall the sale become absolute until the claim or objection has 
been decided ” at the end of sub-cl. (2) in r. 58, O. 21. 

[Calcutta.] Add the following words at the end of sub-r. (2), r. f-,8, O. 21 : 

“ upon such terms as to security, or otherwise, as to the Court, shall seem fit.” 

[Lahore.] Add the following proviso under sub-rule (1) : — 

“ a nd that if an objection is not made within a reasonable time of the first attachment the 
objector shall have no further right to object to the attachment and sale of the same property in 
execution ol the same decree, unless he can prove a title acquired subsequent to the date of the first 
attachment.” 

[Nagpur.] In sub-rule (2) of r. 58, after the word “ objection ” where it occurs for the second 
time, insert the following words : — ■ 

“ or ’ ' vhcrc ,hc property to be sold is immovable property, the Court may, in its discretion 
direct that the sale be held, but shall not become absolute until ihc claim or objection is decided ” * 

| Patna.) 1 Substitute the following for existing r. *j8 : — 

‘• 58. (1) When any claim is preferred to any property, the subject-matter of execution 

proceedings, or any objection is made to the attachment thereof, on the ground that the applicant 
has an interest therein which is not bound under the decree, or that such property is not liable to 
attachment, the Court shall proceed to investigate the claim or objection with ihc like power as regards 
the examination ol the claimant or objector, and in all other respects, as if he was a party to' the 

Provided that no such investigation shall be made where the Court considers that the claim 
or objection was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection aunties hns „t. ir i 
the Court ordering the sale may in its discretion make an order postponing the dchverv'of the pro’ 
perty alter the sale pending the investigation of the claim or objection v, i ; ^ V ,, P ■ 

sale become absolute until the claim or objection has been decided. ” ‘ ‘ d n ° taSC sha11 thc 

59- The claimant or objector must adduce evidence to show that at thc 

Evidence to be adduced by °* l * ur attachment he had some interest in or was 

claimant. possessed of, the property attached. 


LEG. REF. 

1 Ibis ami ndmeni shall have effect from ist 
January, 193O. 

NOTES. 

under O. 21, R. 58 docs not put an end to thc 
attachment. If a suit is subsequently brought 
under O. 21, R. 63 and decreed, the effect 
of thc decree is to set aside the order of 
release and to maintain uninterrupted the 
attachment originally made. Hence any 
alienation in the interim period is void by 
reason of S. 64. 14 Luck. 543=A.I.R. 1939 
Oudh 178. See also 1941 N.L.J. 593. Where 
a sale has actually taken place thc executing 
Court has no jurisdiction to investigate a 
claim or objection filed under O. 21, R. 58, 
even though it was filed before the sale was 
actually held and the sale has not yet been 
confirmed. It follows, therefore, that an 
order of dismissal of the claim petition for 
default passed after the sale is without 
jurisdiction. 65 C.L.J. 353=41 C. 
W.N. 845. Where subsequent to the 
dismissal of a claim under O. 21, R. 58 , 
the attachment ceases within one year from 
thc date of thc order, for whatever reason, 
it is not necessary for thc claimant to file 
a suit under O. 21, R. 63, and the order 
dismissing thc claim is of no effect. 1941 
Oudh 95=1940 O. W.N. 1057. Where a 
mortgagee makes an application under O. 21, 
R. 58/ in respect of the mortgaged property 
as against thc purchaser of that property in 
execution, and that application is dismissed, 
whether for default or not the mortgagee 
must bring a suit on his mortgage within one 
C. C. M.— 130 


_\uir. A suit by him on the mortgage more 
than one year after the disposal of his appli- 
cation under O. 21, R. 58 is borred and must 

P 7 U 52 ChaSCr - W Pat L T ' 

O. 21, Rr. 58 and 90. — A third party 
objecting to the sale of his property for the 
judgment-debt of another person cannot dis- 
regard R. 58 of O. 21, and apply after the 
sale under R. 90 of that order, treating the 
case as one of irregularity in publishing or 
conducting the sale. 1941 O.W.N 949= 

227 ' fp c 9 ) 1 PC ‘ 45==(1941) 2 ^ L -J- 

O. 21, Rr. 59-63. — Nowhere is thc Court 
given power to declare in thc course of pro- 
ceedings under Rr. 59, 60, 61 and 63 that a 
person who has applied for removal of attach- 
ment is subject to a decree which was not 
passed against him. 154 I.C. 1045=1935 
K. 11. 

O. 21, R. 59.- — Principles of Rr. 59 to 61 
govern investigation of claims as to property 

M ta om K fore Pigment. 146 I.C. 9=1933 
Ij., 297. I he rule docs not mean that if the 
claimant establishes that he has some interest 
he can succeed irrespective of the question 
of possession; nor should his claim be dis- 
allowed if he fails to establish the interest 
set up, irrespective of the question of pos- 
session of judgment-debtor. 24 I.C. 62. 
Ordinarily Court enquires into possession 
only, occasionally into title as well. 39 I.C. 
275 — 13 Bur.L.T. 14. But the enquiry' is 
not necessarily confined only to possession. 
10 I.C. 994; also 48 I.C. 182=11 Bur.L.T. 
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LOC. AM.- [Patna.] Substitute the following for r. 50 : — 

or the attachment^ KadtoS^t '° lhoW ,hat at thc ? atC ° f the decree 

Jn question.” > ’ 1 interest in, or was possessed of, thc property 

60. Where upon the said investigation the Court is satisfied that for the 

Release o property f,on tCdson stat ^ d ln thc claim or objection such property 
attachment. was when attached, in the possession of the udg- 


LEG. REF. 

1 This amendment shall have effect from 
1st January, 1938. 

NOTES. 

“ 8 - B J""S 84 I.C. 62; also 59 I.C. 947= 
43 M. /60; 8 I.C. 117=35 M. 35. Where 
judgment-debtor claims to hold under a title 
of his own and thc claimant sets up an ad- 
verse title and is not in possession of the pro- 

pcr * y m ,he timc of atta chment, he has so far 
as K. 59 is concerned, no interest in the pro- 

KTfe. ^ 

Evidence.— The applicant has a right to 
establish what the law requires, by any evi- 
dence sufficient for the purpose, and thc 
Court has no power to require from him any 
particular kind of evidence. 22 W.R. 392. 
If no evidence of possession is adduced the 
Court should deal with the question of title 
only. 32 I.C. 34. When a Judge refuses 
to receive evidence, any order passed by him 
% U £ r ? mr * s - .? 2 W.A. 422; 27 A. 16 
A revision lies if thc Court acts 
with material irregularity. 76 I.C. 677= 

1 R. 27 6. See also 60 I.C. 616. 

O. 21, Rr. 59 and 60: Scope and Effect 
—Thc ‘interest’ referred to in R. 59 is not 
necessarily an interest in land in the sense 
that expression is used in S. 54, Transfer 
of Property Act. The C.P. Code and thc 
transfer of Property Act arc not in f>ari 
materia and there is no reason to suppose 
that it was within the contemplation of thc 
legislature that thc interest referred to in 
K. 59 should exclude all rights which arc 
not interests in land. On the contrary, R. 60 
shows beyond a possibility of doubt that thc 
word interest 1 is used in a wider sense. A 
party, in whose favour there is a contract of 
.sale, can enforce specific performance of that 
contract against a transferee with notice 41 
LAV. 739=1935 M. 193=68 M.L.J. 67. 

O. 21, R. 60: Scope of Rule. — As 

the provisions of R. 60 are clearly manda- 
tory and any breach of those provisions is 
at thc very least a material irregularity. 1938 
A.L.J. 1118=1939 All. 117. An order for 
release has not the effect of putting an end 
\ J an attachment duly made. 33 C. 1158. 
When crops were wrongly attached but were 
subsequently released from attachment on 
claim preferred by an objector and the crops 
were accidently burnt and destroyed during 
attachment, and while in thc custody of the 
supratdar, the objector would be entitled to 


possession, not 

recover the value of the crops burnt. 1936 
237 ■ ° n ^is rule see also 1940 N.L J. 

OOl . J 

Nature of Investigation.— The investiga- 
tion under this rule should be confined to 
determining whether or not the property 
attached was in the possession of the claim- 
ant on his own account. 10 C. 1057. See 
also 18 C. 290; 110 I.C. 365. All that a 
Court has to find under O. 21, R. 60, is 
whether thc properties in respect of which 
the claim is preferred were, on the date of 
the attachment, in the possession of the clai- 
mant on his own account or on account of 
the judgment-debtor or in trust for him. The 
question of title may be only relevant to 
determine this matter. 1937 M.W.N. 320 
(1). The Court should decide on merits 
when a claim is put in and not drive the 
claimant to a regular suit. 248 P.L.R. 1914 
—27 I.C. 256. Thc extent to which the 
investigation should be carried out depends 
on thc circumstances of each case. 15 C. 
521 (P.C.); 1 C.W.N. 617. See also 29 
C. 543; 18 M. 265; 12 C. 108. If a claim 
is made by thc decree-holder that the per- 
sons in possession arc only in possession on 
behalf of the judgment-debtor, the Court 
should investigate the claim of title. 1934 
R. 212=154 I.C. 123. When an intervener 
claims a share of attached property the Court 
should determine the respective shares of the 
debtor anti intervener. 27 A. 464. See also 
29 M. 225. A conditional order on a claim 
should not be passed. 44 I.C. 1007. On 
this rule, see also 91 I.C. 414=1926 M. 355. 
Building contract — Builder assigning moneys 
due under Loan Society — Attachment of such 
moneys by creditors of builder — Validity. 49 
C.L.J. 51 = 115 I.C. 362=1929 C. 225. 

Application of the Rule. — A mortgagee 
in possession holds the property in trust for 
thc mortgagor to thc extent of his interest 
therein, and so far it must be released from 
thc attachment. 10 I.C. 994. When a 
claimant has a half share in attached mov- 
able property thc proper procedure is to 
release thc entire property and to proceed by 
way of attachment under O. 21, R. 47. 59 
C. 808=1932 C. 408. See also 1935 R. II. 

In trust. — These words apply to cases in 
which the possession of a claimant as a 
trustee is of such a character as to be really 
the possession of thc debtor, and not to 
cases in which very intricate questions of law 
may arise as to whether valid trusts may 
result in particular instances. 14 C. 61/ 
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on his own account or as his own property, but on account of or in trust for some 
other person, or partly on his own account and partly on account of some other 
person, the Court shall make an order releasing the property, wholly or to such 
extent as it thinks fit, from attachment. 

I OC. AM. — [Patna.] 1 Substitute the following for existing r. Go : 

• . G °‘ V * llcrc u P° n thc said investigation the Courtis satisfied that for the reasons stated 

in the claim or objection such property was not, at the date of thc decree, or when attached as the 
case may be, in the possession of thc judgment-debtor or of some person in trust for him or ’in thc 
occupancy ot a tenant or other person paying rent to him, or that, being in the possession of the judg- 
ment-debtor at such time, it was so in his possession, not on his own account or as his own property 
but on account of or in trust for some other person or party on his own account and partly on 
account of some other person, the court shall make an order releasing the property, wholly or to 
such extent as it thinks fit, from the execution proceedings, or from attachment. 

, . r . W t ere , lllc Property has been sold, such order shall have the effect of setting aside the sale 
and if it has been purchased by a third party in good faith, the Court may make such order for his 
compensation by thc decree-holder or objector to an extent not exceeding 12 J per cent, of the purchase 
price, as it thinks fit.” 1 

61 . Where thc Court is satisfied that the property was, at the time it was 

Disallowance of claim to att f. hcd ’ in thc possession of the judgment-debtor 
property attached. as lus own Property and not on account of any other 

person, or was in the possession of some other person 
ui trust tor him, or in the occupancy ot a tenant or other person paying rent to 
nun, the Court shall disallow the claim. ^ 

LOG. AM. — [Patna.] 1 Substitute (he following for r. Gi : — 

“R. Gi. Where the ( our. is satisfied that thc property was, at the time of the decree, or of 
the attachment, as the case may be, in the possesion of the judgment-debtor as bis own property 

and not on account of any other person, or was ,n the possession of some other person in trust for 

him or in the occupancy ol a tenant or other person paying rent to him, thc Court shall disallow 
cne claim. 

62 . Where the Court is satisfied that the property is subject to a mortgage 
Continuance of attachment ° r charge in favour of some person not in possession 

and thinks fi, to continue the attachment i’t 
m.iv do so, subject to such mortgage or charge. 


subject lo claim of incumbran- 
cer. 


LEG. REF, 

1 This amendment shall have effect from 
1st January, 1938. 

NOTES. 

<620). See also 21 B. 287; 1933 R. 259. 
1 ransfer of property after release from 
attachment on claim is liable to be set aside 
if thc order itself is set aside by a regular 
suit. 62 I.C. 348=25 C.W.N. 544. .SVe 
also 2 Bur.L.J. 113=1923 R. 237. When 
in order to prevent the taking to Court of 
property attached, the claimant pays to the 
Amin the amount of thc decree, he must, if 
he wants to have the money refunded, file a 
regular suit. The Court cannot direct a 
refund. 22 B. 473. An order in favour of 
a decree-holder does not enure for the 
benefit of the other decree-holders who are 
not parlies to the proceedings. 18 A. 413. 

Appeal. — No appeal lies from an order 
passed under tins rule. 28 B. 458. Whether 
appeal lies under S. 15 of the Letters Patent 
against order dismissing a claim. See 25 M. 
555 . 

O. 21, R. 61. — Thc Court cannot merely 
on suspicion hold that thc claim is untenable. 
29 C. 543. If necessary, a Judge can go 
into the question of the validity of a regis- 
tered or other document, if this entailed a 
consideration of the bona fides of the sale, or 
the legal effect of the deed of conveyance 
including thc circumstances of the registra- 


tion of it. [42 I.C. 182; 15 Cal. 521 (P. 
C.) and 1924 C. 744, Foil.) 1935 R. 395. 
Effect of order. 5V* 17 C. 260. Possession 
ot a claimant under a fraudulent and collu- 
sive saJc must he deemed to be in trust for 

M n 8n \ C , n, * debtor -. 17 I.C. 12=16 C.W. 

• • When a claim is disallowed but the 

attachment is raised a suit for possession 
within one year under Art. 13 of the Limi- 

co t n ni-,A S not ncce . ssar y. 45 B. 561= 
I.C. 774. Where in a suit against the 

lather and one of the sons the entire pro- 
perty was attached and a subsequent pur- 
chaser of the shares of other minor sons not 
impleaded in the suit claimed a share of the 
property, held that if thc share of the minor 
sons was to be treated as not attached, they 
o' , c Purchaser of their shares had no locus 
stand, to come to Court; hut in fact the 
whole of the property, including the minors 
s iarcs > were attached, as thc decree-holder 
was entitled to do so in a suit against the 
tathc-r though the minors were not parties 
to the suit. 146 I.C. 516=1933 M. 839= 
6o M.L.J. 752. 

R r. 62 to 66. — See I.L.R. 
0939) 2 Cal. 291=43 C.W.N. 620. The 
Eivil I roccdurc Code makes a distinction 
between thc case in which property is express- 
ly sold subject to a mortgage under R. 62, 
and the ease in which notice of an alleged 
mortgage is given in the sale proclamation 
under R. 66. In thc former case the Court 
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63. \\ here a claim or an objection is preferred, the party against whom 

thing more, but the Court on the allegation 
of the judgment-debtor goes into the ques- 
tion of the satisfaction of the mortgage and 
finds that it is discharged and dismisses the 
mortgagee’s petition, the order is not one 
passed under O. 21, R. 62, and hence the 
mortgagee is not bound to bring a suit to 
set it aside within a year. A.I.R. 1939 All. 
657. See also 43 C.W.N. 999!= 1939 Cal. 
620. If a person prefers a claim on the 
ground that the properties attached in exe- 
cution of a rent decree are subject to a 
mortgage in his favour, the Court must pro- 
ceed to investigate the claim and cannot order 
simply wi'hout investigation that the sale 
would be held with notice of the mortgage. 
Such an order is not one contemplated by 

0. 21, R. 62, and cannot be sustained. 67 
C.L.J. 79. 

Application of the Rule. — A mortgagee 
in possession can prefer a claim. 10 Bom. 
H.C.R. 100. But see 40 P.L.R. 522=1938 
Lah. 568. A sale subject to a charge, on 
the application of a person in possession 
claiming a charge of maintenance on the 
property is valid. 44 B. 860=58 I.C. 217. 
See also 35 B. 275=10 I.C. 913. A pur- 
chaser under a sale subject to a mortgage, 
cannot dispute the mortgage. 47 C. 446=24 
C.W.N. 269. See also 29 I.C. 690=21 C. 
W.N. 401; 50 I.C. 909; 15 N.L.R. 15= 
1923 N. 282; 30 I.C. 238 ; 2 O.L.J. 225; 50 

1. C. 580; 12 Bur.L.T. 43. A decree-holder 
purchaser can contest the declaration of lien 
under this rule, by a suit brought within one 
vear of the declaration. 1931 A. 139=52 A. 
1032=131 I.C. 674. But where Court did 
not direct the sale of the property subject 
to a mortgage, but the mortgage is simply 
declared at the time of sale, the auction-pur- 
chaser is not precluded from questioning the 
validity of the mortgage. 36 I.C. 732=3 
O.L.J. 422. Order for sale with notice ot 
mortgage— Property— Proper order to be 

passed. 34 C.W.N. 254=1930 C. 390 ; 9 
R. 367=134 I.C. 746=1931 R. 310. A 
purchaser of property subject to a mortgage 
can plead limitation in a suit by the mort- 
gage. 23 I.C. 44*=17 O.C. 38. 

O. 21, Rr. 62 to 63.— An application 

made by a mortgagee after attachment fac- 
ing it to be one under O. 21, R. 62, an 
praving that the fact of the property attacn- 
cd being subject to a mortgage might nc 
notified and proclaimed at the time when tnc 
sale takes place, is really a claim petition 
made under O. 21, R. 62. It is not a mere 
application for insertion of an meumbran 
in the sale proclamation under O. 21, K. • 

If, therefore, it is dismissed, the order !S 
elusive unless it is set aside by a suit under 

O. 21, R. 63. I.L.R. 0939)2 01.29 1 
=43 C.W.N. 999= A.I.R. 1939 Cal. 620- 

Sec also 1939 All. 657. Suit 

O. 21, R. 63: Object and S oi-e. 

to show that claimant has a ntlr '* not 
perty and that order of attaenme 


LEG. REF. 

1 This amendment shall have effect from ist 
January, 1938 . 

NOTES. 

sells under the judgment-debtor’s equity of 
redemption and the purchaser takes the pro- 
perty subject to the mortgage and lie is not 
entitled to question the mortgage. In the 
latter case, the executing Court does not 
decide whether the mortgage exists or not. 
If there is really a mortgage, the purchaser 
has to redeem it; but if the mortgage noti- 
fied in the proclamation of sale turns out to 
be invalid the purchaser takes the property 
free of the mortgage. 10 Luck. 343=153 
I.C. 57=11 O.W.N. 1475=1935 O. 23; 1939 
A.L.J. 622=1939 All. 598. Property’ sold 
subject to mortgage and notice of encum- 
brance given in proclamation — Distinction 
between. 38 L.W. 813=1933 M. 879=65 
AO.L.J. 819. The expression ‘subject to 
such mortgage’ occurring in O. 21, R. 62, 
means that what is sold is the equity of 
redemption. There is a distinction between 
an express order directing the property to 
be sold ‘subject to a mortgage’ and cases 
where notice of an alleged mortgage is given 
in the sale proclamation. While in the for- 
mer case the would-be purchaser is made 
aware of what exactly he is purchasing in 
the latter case he merely takes a chance of 
the mortgage being cither not in force or 
enforceable. The price would vary con- 
siderably according as to whether a sale is 
‘subject to a mortgage’ or whether a mort- 
gage is merely notified in the sale proclama- 
tion. An auction-purchaser who is the 
decree-holder cannot challenge the finding 
that a mortgage subsists when the sale is 
‘subject to a mortgage.’ I.L.R. (1939) 
Nag. 665=1939 N.L.J. 487= A.I.R. 1939 
Nag. 305. 

O. 21, R. 62: Scope. — Code makes a 
distinction between a case in which property 
is sold subject to a mortgage and a case in 
which notice of an alleged mortgage is given 
in a proclamation of sale. The former is 
provided by this rule, the latter by R. 66 . 
28 A. 418 at 420; 10 Luck. 343=153 I.C. 57 
=11 O.W.N. 1475=1935 O. 23. See also 
I.L.R. (1939) 2 Cal. 291=1939 Cal. 620= 
43 C.W.N. 999; 41 B. 64=36 I.C. 627; 132 
I.C. 767=1931 O. 157. Comparison of this 
rule with O. 23, R. 1. 20 N.L.R. 106= 

1925 N. 2. The question whether an order 
by the executing Court with reference to an 
attached property is conclusive unless set 
aside within a year or not depends upon the 
nature of the petition on which the order is 
made. If a mortgagee files a petition of 
objection or claim then an order adverse to 
the mortgagee is conclusive unless set aside 
within a year. But where the mortgagee 
apart from informing the Court about his 
encumbrance and praying that it may be 
notified in the auction notification docs no- 
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an order is made may institute a suit to establish 
Saving of suits to establish the right which he claims to the property in dispute, 
right to attached property. but, subject to the result of such suit, if any, the order 

shall be conclusive. 

LOG. AMS. — [Calcutta.] Add the following as r. Gj-A : — 

“63-A. When an attachment of movable property ceases, the Court may order the restora- 
tion of the attached property to the person in whose possession it was before the attachment.” 

[Lahore.] R. 63-A which had been added previously was deleted by Ih?h Court Notification 
No. 1 oQ-R-XI-y- 1 4, dated - 27 th April, 1937. 

I Patna.] Add the following heading and rules below r. 63 : — 

Garnishee Orders. 

63-A. Where a debt (other than a debt secured by a mortgage or a debt recoverable only 
in a Revenue Court or a debt the amount ot which exceeds the pecuniary jurisdiction of die Court) 
has been attached under r. 46 and the debtor prohibited under cl. (i) of sub-r. (1) of r. 46 (hereinafter 
called the garnishee) does not pay the amount of the debt into Court in accordance with r. 46, sub- 
r. (3), the Court on the application cf the decree-holder may order a notice to issue calling upon 
the garnishee to appear before the Court and show cause why he should not pay into Court the 
debt due from hint to the judgment-debtor. A copy of such notice shall, unless otherwise ordered 
by the Court, be served on the judgment-debtor. 


NOTES. 

properly made would lie under the rule. 37 

L.W. 437=1933 M. 328-142 I.C. 393. 
Terms of K. 63 are wide enough to include 
a suit based on title; anti in order to prove 
that the claimant has a right Jo the properly 
in dispute, a consideration ot his title ;is well 
as of possession will be relevant. The two 
questions cannot be separated from each 
other. 08 M.L.J. 590. See also 41 L.W. 
550=68 M.L.J. 518. O. 21, R. 63 docs 
not itself confer a right but only gives the 
creditor the opportunity of enforcing what- 
ever rights he has by a civil suit. I.L.R. 
(1940) All. 542=1940 A.L.J. 470=A.I. 
R. 1940 All. 407. Per Milter, /.—The 
claimant cannot be allowed in a suit under 
O. 21, R. 63, C.P. Code, to question the 
validity of the decree under execution to 
which he was not a party and by which he 
is not directly affected. 74 C.L.J. 261. 
The object of the suit is to get rid of the 
attachment. Therefore no suit need be filed 
when attachment is raised and suit abates 
on removal of attachment. 1917 M.W.N 
851*=42 I.C. 683. But see 26 I.C. 532=26 

M.L.J. 499. Sec also 1926 N. 197=93 I. 
C. 997 ; 7 L. 235=1926 L. 348. No suit 
where decree-holder himself withdraws the 
attachment. 110 I.C. 511; 122 I.C. 865- 
41 L.W. 578=156 I.C. 880=1935 M. 544.’ 
But see 1929 R. 228. In a suit by a defea- 
ted decree-holder under O. 21, R. 63, the 
plainftiff should not be forced to try out the 
suit in which he has already obtained 
a decree. It may be that the decree which 
is the basis of 'the execution is not a justifi- 
able decree ; but that is not the question for 
decision in the suit under O. 21, R. 63 
1939 P.W.N. 229= A. I.R. 1939 Pat. 430. 
An order passed by executing Court on an 
objection filed under R. 58 which is not 
pressed subsequently and is therefore dis- 
missed is an order covered by O. 21, R. 63. 
7 O.W.N. 1173=1931 O. 1 (F.B.). A 
regular suit is a continuation of the claim 
proceedings. 1925 N. 82; 17 Pat. 588= 
1939 Pat. 138. The institution of a suit by 


the attachment creditor under R. 63 is not 
merely a continuation of the original claim 
proceedings, hut is really in part a new legal 
proceeding. Nature of suit under R. 63 consi- 
dered with reference to provisions of S. 16 
(^) (b), Provincial Insolvency Act. 1907. 
119 I.C. 46 ( 2) = 1929 M. 323=56 M.L.J. 
489. It is in the form of an appeal because 
the summary investigation might not have 
furnished sufficient material for decision. 90 
I.C. 196. A suit can be instituted even 
when the attachment had virtually ceased the 
decree having been satisfied from other pro- 
I>erties of the judgment-debtor. 9 C. 10; 
18 B. 241 ; 21 11. 58; 31 C. 228 ; 29 M. 225. • 
But see 27 C. 714; 16 A. 165 (169) (F.B. ) ; 
18 B. 260; 12 C. 696 (701); 17 C. 436; 22 
B. 640. See also 1940 Mad. 763=1940 M.W. 

N. 459. There is no doubt or difficulty in 
applying R. 63 to a case of attachment be- 
fore judgment. 49 C.L.J. 51 — 115 I.C. 362 
= 1929 C. 225. When attachment before 
it docs not effect an abatement of a suit 
it does not effect an abatement of a suit, 
under this rule. 27 I.C. 800. Whether 
suit decides the question of title arising in 
execution. 43 M. 760=39 M.L.J. 350 (F. 
B.) overruling 43 I.C. 651=33 M.L.J. 705 
=41 M. 612 (F.B.) and 34 I.C. 778=30 
M.L.J. 565. The Court is not restricted 
to determine only the question of the attach- 
ability of the property but can also question 
the validity of the decree itself. 23 
I.C. 755. Rule covers not merely a decla- 
ratory suit, but also one for consequential 
relief. 40 M. 733= 31 M.L.J. 394. If 
attaching creditor withdraws the attachment 
a suit by him is maintainable not under this 
rule but under S. 42 of the Specific Relief 
Act. 33 I.C. 124=9 Bur.L.T. 89; 29 M>. 
151 (F.B.). also 41 L.W. 500=1935 
M.W.N. 331=34 I.C. 125=9 Bur.L.T. 19; 

5 R. 699. A suit under S. 42, Specific 
Relief Act, before sale would be premature. 
52 I.C. 157. Non-objection docs not amount 
to consent, and suit under this rule is not 
one to set aside a consent order. 28 I.C. 
536=1915 M.W.N. 237. Cause of action 
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' amount of the dcbTduYf^^ °f the debt due into Court 

the notice issued under r. 63 -A, or docs not dispute his lilhiiitv f f >C d °? appcar in answer 

liability « CourTSn'teadof ^ 

any issue or question necessary for deter -minim; his liability be ?Hcd t ^ 

such o^ru^ - d Up °" det^a^^ S ^ 

that the debt attached belongs t oTomc' ‘t hi Id person ' * 0 !* Tlru 'anv ^ h'ird ' n by tI,c garnishee 
upon or interest in it, the Court may order such third nml,? ! d P ? has a , hcn or char gc 
particulars of his claim, if any, upon such debt, and prove the same,' if natUrc ^ 


NOTES. 

for suit under R. 63 is that comprised in 
the claim petition-Causes of action arising 
subsequent to the dismissal of a claim peti- 
non ncc.l not be joined. 23 LAV. 82=1923 
M. 840—56 M.L.J. 52. Distinction bet- 
ween case under this rule and one 
under S. 64— Attachment raised owing to 
misapprehension — Intervening charge — Sub- 
sequent attachment — Effect. 7 R. 201 . 

Decree against firm — Decree-holder seeking 
to attach property of respondent on ground 
that lie was joint with one of judgment- 
debtor — Objection by respondent under R. 58 
that it was his exclusive property upheld— 
No suit filed— Decree-holder subsequently 
obtaining leave to execute decree against 
respondent under O. 21, R. 50 (2) — Exccu- 
tion agamst same property— Permissibility . 
Held, that all that was decided in the previous 
execution proceed. ng was that the property 
sought to be attached was the exclusive pro- 
perty of the respondent, and that although 
after that order the property could no longer 
be attached in execution of the decree as it 
originally stood, that order could not stand 
in the way of the appellant executing the 
decree agamst the property of the respon- 
dent after be had obtained an order from 
the trial Court that be was entitled to pro- 
ceed against the respondent and his property 
as he was a partner in the judgment-debtor 
firm 14 P. 857=1935 P. 409. An order 
on the Original Side dismissing an applica- 
tion under R. 58 is not appealable under 
Cl. 15, Letters Patent, because of the prohibi- 
tion contained in R. 63 . 60 C. 914=37 C. 

W.N 641 = 1933 C. 715. Dismissal of 

claim by mortgagee— Failure to sue within 
one year— Execution sale and purchase by 
decree-holder— Delivery’ of possession -Appli- 
cation by mortgagee under R. 100— If barred. 

Xlt 812 (F.B.). See also 42 L. 

W. 649. . Where a person has been actually 
in possession of certain properties adversely 
to the owner thereof, the dismissal of a 
claim petition preferred by him under R. 63 
does not operate as an interruption of that 
adverse possession by operation of law 
especially when the attachment is raised sub- 
sequently. 1936 M.W.N. 1113=44 L.W. 
617. The fact that the attachment is raised 
only beyond a year of the dismissal of the 
claim does not make any difference, because 


once it is raised, it ceases to be effective even 
liom the date of the attachment itself. An 
attachment further does not operate as a 
disturbance of the possession. 44 L.W. 
617 The words “the right which he claims 
to the property in dispute” show that it is 
not necessary for the plaintiff to establish 
his own “title” in the property in question, 
out what he has to establish is, either the 
claim to have the property attached, or to 
have it released from attachment. 17 L. 668= 
1936 L. 524. Per Nasivi Ali, J . — An order 
in a claim case is conclusive as against the 
party against whom it is made and is con- 
clusive only as regards the properties which 
arc the subject-matter of the claim case. 
Where a claim is allowed but the judgment- 
debtor is not a party in the claim case, it 
cannot be said that the order in the claim 
case, is against the judgment-debtor. 74 C. 
L.J. 180. 

Nature of Order in a Claim. — The dis- 
missal for default of n claim amounts to 
negativing it. 20 C.W.N. 126=1922 C. 
100. Also 15 I.C. 683=1G C.W.N. 882; 

64 I.C. 209=24 O.C. 213; 97 I.C. 178= 

22 N.L.R. 94=192G N. 423; 1937 Posh. 97. 
Hut an order ‘not pressed, dismissed' is not 
one under the rule. 1925 M. 265=80 I.C. 
233. Contra see 131 I.C. 77=1931 O. 1. 
See (1941) 2 M.L.J. 956. Where a mort- 
gagee prefers a claim to the mortgaged pro- 
perty attached in execution of a money 
decree, and the Court upholds the claim 
based on the mortgage, and no steps are 
taken to impeach the order within the time 
limited the order becomes conclusive between 
the parties; and when the equity of redemp- 
tion only in the property is sold in Court 
auction (sale being subject to the mort- 
gage), neither the decree-holder nor tho 
auction-purchaser nor a purchaser from him 
can go behind the order in the claim pro- 
ceedings. I.L.R. (1939) Mad. 600=1939 
Mad. 393= ( 1 939 ) 2 M.L.J. 72. Where a 
claimant applies for withdrawal of claim 
stating that I 10 will bring n suit and tho 
claim is dismissed, a suit need not be filed 
within one year a9 the order docs not fall 
under O. 21, R. 63. [41 M. 985=35 M.L. 

J. 335 (F.B.), Expl. ; 110 I.C. 611, Foil.] 

156 I.C. 906=41 L.W. 500=1935 M. 328. 

Sec also 41 L.W. 578=1035 M. 644. Also 
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6 3-D. After hearing such third person and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appearing as ordered, the Court 
may pass such order as is provided in the foregoing rules, or make such other order as the Court shall 
think fit, upon such terms in all eases with respect to the lien, charge or interest, if any of such third 
or other person as shall seem just and reasonable. 

63-E. Payment made by or levied by execution upon the garnishee in accordance with 
any order made under these rules shall be a valid discharge to him as against the judgment-debtor 
and any other penon ordered to appear under these rules, for the amount paid or levied, although 
such order or the judgment may be set aside or reversed. 

G3-F. The costs of any application for the attachment of a debt or under the foregoing rules 
and of any proceedings arising from or incidental to such application, shall be in the discretion of 
the Court. Costs awarded to the decree-holder shall, unless otherwise directed, be retained out 
of the money recovered by him under the garnishee order and in priority to the amount of his decree 


NOTES. 

the dismissal of a claim petition for want of 
jurisdiction does- not come under this rule. 
41 M.L.J. 198=63 I.C. 431. The order 
is conclusive even when the claim is reject- 
ed as no evidence is adduced to prove it. 32 
C. 527. Also 17 M.L.T. 223=28 I.C. 244. 
Also where it is dismissed as being made 
after unnecessary delay. 35 Bom.L.R. 147 
—114 I.C. 993=1933 B. 190. See also 39 
O.W .N. 457=01 C.L.J. 5. An order for 
removal of attachment is final oven though 
pnssed cx parte. 2 Bur.L.J. 60=1923 It. 
156. Order under this rule is- conclusive. 
66 P R. 1916=35 I.C. 321; 8 N.L.J. 170 
— 1925 N. 390. The word ^conclusive” 
means final, i.c., not appealable. 1 R. 276 
— 1923 R. 195. The order in a claim case 
is conclusive only with regard to the parties 
to the claim and the disputed property 44 
C. 698=21 C.W.N. 222. Also 18 A. 413. 
The judgment-debtor when a party is bound 
by a claim order only to the extent of the 
adjudication. The purchaser takes it 
subject to rights as determined by the Court 
37 M.L.J. 547=54 I.C. 530. When a 
claim that attached, properties should be 
sold as subject to a mortgage or lease has 

an executing Court, the 
provisions of O. 21, R. 63 apply to the 
decision. (1926 N. 423, Overruled.) 26 N 
L.R. 136=123 I.C. 474=1930 N. 116 (F 

B. ). Such an order would bind the iude- 
ment- debtor if he is a party to it, and tl,o 
question whether he was a party to it will 
depend upon the circumstances under which 
it was made and the terms of it. 13 m L 
J. 3G7 . But decree-holder purchaser can 
impeach validity and bona fidcs of the mort- 
gage within a year. 52 A. 1032=131 T r 

B ”=“” V 3 . 9 ' Evcn “ ««« passed 

without investigation is conclusive. 27 T 

C. 944=2 L.W . 205; 104 I.C. 289=1927 
L. 680. See also 6 N.L.J. 66=71 T P 
404; 69 I.C. 522=1923 N. 69; 1 R. 481 = 
2 Bur.L.J. 1/3; 116 I.C. 81. But see 2 9 
B. 875 (882). Also 27 C. 714 (722). An 
order dismissing an objection under R 58 
whether it is an order disposing of the case 
on the merits or whether it is an order which 
held that the objection was not entertainablo 
on the preliminary ground that a certain 
Iegn 1 provision was a bar to the maintaina- 
bility of the application is a disposal of tho 


application under R. 58 after hearing tho 
parties and therefore is an order contemplat- 
ed in O. 21, R. 63 and Art. 11 Limitation 
Act. 115 I.C. 703=1929 P. 116. Sec also 1937 
Put. 63 (F.B.). Dismissal of claim peti- 
tion by Court having no jurisdiction— Fina- 
lity. 112 I.C. 619. Mere recording of 
objections without an adjudication docs not 
amount to an order against the objector. 52 
I.C. 938=1919 M.W.N. 805. But .see 37 
M.L.J . 159=52 I.C. 720. Where a claim 
petition is- summarily rejected on the ground 
that “the execution has already been trans- 
ferred to the Collector ” the order is an 
ambiguous order which must be construed in 
favour of the claimant; it is not an order 
“against” the claimant within the meaning 
of It. 63. 19 N.L.J. 308=1937 N. 170. 

An order that the allegation of the claimants 
will be notified to bidders is one made against 
the claimants and amounts- to a rejection of 
a claim petition. 41 M. 985=35 M.L.J. 
33o (F.B. ) . See also 1925 M. 365. Claim 
>y tenant of judgment-debtor to occupancy 
rights— Order notifying claim and salo not 
to prejudice rights of claimants— Effect of 
Right of purchase to possession. 41 L. 
W 00O-68 M.L.J. 518. This rule does 
not introduce an exception to the rule that 
the defendant is, bound to set up every de- 
fence available to him. 17 M. 389. But 
sec 10 B 659. Attachment— Objection by 
lessee upheld— Subsequent suit by purchaser 
for cjectment-Leaso objected to on tho 

W ifia°T n’ oao Tp - A ct— Maintainability. 

' I 29 1927 A. 657. Dispute 

J as to priority between attaching credit- 
or and petitioning claimant— Claim dismissed 

not set aside by suit— The only 
* ect is that attaching creditor gets pri- 
, 1 Property attached under mortgage 
decree though unnecessarily— Claim prefer- 
red and rejected-Claimant must sue within 
one y ear . no i. C . 567=1928 M. 525. 

, am* b y two persons— Dismissal of— Suit 

dnf f f im P Icadin g tho other as 

d fendant— No independent suit by the other 

T hi,n also su,) j ect to suit. 152 

I.C. *-67—36 Bom.L.R. 227=1934 B. 189. 

2 " " °' V1I1 S clail " by judgment-debtor ’a 
wife— Subsequent insolvency of judgment- 
dcbtor-Pctition by decree holder to annul 
nor,?- , ? eld ’ that t,ie Wbeation was 

not barred by reason of the prior claim 
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i r ° Ut r f ,hc a ™ ount recovered under the garnishee order the Court shall deduct a sum 

o?„, A « » * -it f- recovery 

63 -H. (i) Where the liability of any garnishee has been tried and determined under th™ 

ot^:t ^ xrn'™ forcc and bc ^ ^ XX 


(2) Orders not covered by cl. (i) shall 


NOTES. 

order under R. 63, because he was acting 
only in his personal capacity in the claim 
proceedings, whereas in the insolvency pro- 
ceedings he was acting in representative 
capacity, that is, on behalf of all the credit- 
ors. The personal disability of the creditor 
arising from the prior adverse claim order 
cannot bar the right of the creditors to re- 
agitate the question . 42 L.W. 215=1935 

M. 670=69 M.L..T. 120. 

Claim not contested — No bar to 
suit — An executing Court cannot go 
into the question as to whether a 
transaction is benami or not in summary 
proceedings under 1?. 59. The fact that 
the decree-holder does not contest a claim 
to attached property preferred by the person 
in whose name the attached property stands 
and agrees to the claim being allowed doc3 
not debar him from bringing a suit for a 
declaration under R. 63 that the property 
really belongs to the judgment-debtor and 
liable to attachment and the purchase in the 
name of tho claimant is only benami and a 
fraudulent and colourable transaction. Where 
a decree -holder cannot successfully hope to 
resist a claim under R. 58, because the 
question cannot be gone into and decided by 
the executing Court, ho may well ask the 
Court to allow the claim in order to enable 
him to bring proceedings under R. 63 with- 
out delay. Where he does not give up his 
right to contest tho matter by means of a 
suit, his admission in the claim must bo con- 
fined to the claim only and he does not lose 
his right of suit under It. 63. A party who 
realises the hopelessness of resisting a claim 
in summary proceedings and consents to the 
claim being allowed is nevertheless a party 
against whom an order is made and conse- 
quently he can bring a suit under R. 63; un- 
less a party has clearly contracted himself 
out of his statutory rights given to him by 
R. 63, ho cannot be debarred from institut- 
ing a suit under the rule to obtain the ap- 
propriate relief. 19 Pat. 494= A. I. R. 
1940 Pat. 053. 

Rttit is the only remedy. — An unsuccess- 
ful party must bring a suit to establish his 
right. ITo cannot be permitted to raise any 
defence in any other way. 1922 C. 164; 
71 I.C. 45 (1). Src also 6 L.W. 281=41 
T.C. 684; 1928 A. 327; 115 I.C. 912=1929 
R. 104. He must impeach the validity of 
the order directly as a plaintiff and not 
indirectly ns a defendant. 156 I.C. 586 = 
1935 R. 161. On dismissal of an execution 


be appealable as orders made in execution. 


pel it ion on an objection, an appeal or a suit 
lies, but no revision. 38 I.C. 299. But 
if the claim is disallowed no appeal lies. 38 
A_. j>37=35 I.C. 6; 38 I.C. 152; 34 I.C. 

— 3 L.W. 377. Since no proper order 
without proper investigation can he passed, 
the findings are subject to question in second 
appeal being mixed questions of law and 
fact. 37 I.C. 92=19 O.C. 357. A suit 
under O. 21, R. 63 has nothing to do with S. 
52 and the question under S. 52 must bo 
derided by the Court executing the decree 
and not by a separate suit. A.I.R. 1937 
Rang. 531 . 

Applicability op the rule.— Where the 

attachment is raised within a year from tho 
date of the order, no suit need be filed. 97 
T.C. 178=22 N.L.R. 94=1926 N. 423; 94 
T.C. 120—1929 R. 228; 1931 L. 74. Attach- 
ment raised after a year hut decree satisfied 
otherwise. No difference. 131 I.C. 225= 
1931 L. 74. So also in the case of a sum- 
mary order of dismissal of objections when 
tho attachment itself is subsequently releas- 
ed owing to the reversal of the decree, and 
the property in question is not sold. 163 I. 

. 892 (L.). A suit by a decree-holder 
under this rule against a reversioner claim- 
ant is not barred under 8. 47, C.P.C'ode. 

71 I.C. 1012=1923 A. 192. A suit against 
judgment-debtor for refund of consideration 
by an unsuccessful claimant is not a &ui6 
under this rule and need not be brought 
within a year. 46 A. 45=1924 A. 302. 
The rule applies even when ’ a garnishee 
objects but his objection is overruled. If 
he does not bring a suit, to declare that 
he docs not bring a suit to declare, the 
claim order would be final and conclusive. 

44 M.L.J. 588 = 1923 M. 562; 1931 M.W. 

X. 259=1931 M. 570. Sec also 151 I.C. 
679=1934 L. 560. Attachment of pro- 
note — Objection by executant that debt dis- 
charged — Order for salo without investiga- 
tion — Subsequent suit on pronote by pur- 
eliaser in execution — Plea of discharge. 
JTelfJ, that in the execution proceedings 
there was no order under R. 61, and there- 
fore R. 63 did not apply. Therefore it 
was open to tho executant to take the samo 
objection again. 1937 N. 149. A suit for 
baro declaration under this rule would bo 
bnrred by S. 42 of the Specific Relief Act 
unless a claim has boon put in under R. 58. 

5 R. 699. Sec also 103 I.C. 763=1927 L. 
631; 1937 Rang. 133; 1937 Rang. 249. The 
order of rejection of a claim need not bo 
set aside within one year when thero is only 
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[Rangoon.] Add the following rules : — 

Garnishee Orders. 

63 -A. Where a debt has been attached under r. 46 , the debtor prohibited under cl. (*) of 
sub. r. ( 1 ) of r. 46 (hereinafter called the garnishee) may pay the amount of the debt due from him to 
the judgment-debtor into Court, and such payment shall discharge him as effectually as payment 
to the party entitled to receive the same. 

63 -B. Where a debt has been attached under r. 46 , and the garnishee does not pay the amount 
of the debt into Court in accordance with the foregoing rule, the Court, on the application of the 
decree-holder, may order a notice to issue calling upon the garnishee to appear before the Court 
and show cause why he should not pay into Court the debt due from him to the judgment-debtor 
or so much thereof as may be sufficient to satisfy the decree together with the costs of execution. A 
copy of such notice shall, unless otherwise ordered by the Court, be served on the judgment-debtor 

63-C. (r) If the garnishee does not pay into Court the amount of the debt due from him to 

the judgment-debtor, or so much thereof as may be sufficient to satisfy the decree and the costs of 
execution, and if he does not appear in answer to the notice issued under r. 63 -B, or does not dispute 
his liability to pay such debt to the judgment-debtor then the Court may order the garnishee to 
comply with the terms of such notice, and on such order execution may issue against the garnishee 
as though such order were a decree against him. 


NOTES. 

an order of attachment, but no actual attach- 
ment effected. 51 M. 349=55 M.L.J. 122 
=1928 P.C. 139 (P.C.). So also in the 
ease of abseuce of valid attachment . 160 

I.C. 835=1936 Peeh. 41. 

Limitation. — The suit must bo brought 
within one year from the passing of the 
order complained of. 15 C. 521 (P.C.) ; 22 

B. 640; 20 Ii. 801; 11 C. 673 (678); 26 

C. 778; 35 Bom. L. It. 147. Art. 11 of the 
Limitation Act does not com© into operation 
until an adjudication on the merits of r.n 
objection is made. 3 L. 7=1922 L. 108. 
Also 44 M.L.J. 141=1923 M. 295. Plain- 
tiff’s suit for a declaration that the defend- 
ant has no title in the property is one falling 
under It. 63 and governed by Art. 11 of the 
Limitation Act. 130 I.C. 200=1930 A.L.J. 
1322. A mortgage suit more than one year 
after claim was disallowed, would be barred, 
oven though no actual attachment was made 
in pursuance of an order of attachment. 41 
M.L.J. 594=45 M. 90. See 38 M.L.J. 
397=56 I.C. 481. Sec also 37 M.L.J. 159 
=52 I.C. 720; 1927 A. 593. mere a suit 
in which an attachment before judgment 
way obtained was dismissed, but on appeal 
the decree was reversed, the reversal does 
not restore the attachment. The period of 
limitation therefore starts from the date of 
dismissal of a fresh claim at the time of 
executing the appellate decree. 87 I. C. 
756 (2) =1925 C. 1147. Where claim is 
disallowed on the ground that claimant’s 
interest accrued only after the attachment, 
such an order is not one under this rule 
152 I.C. 902=1934 P. 511. Where the 
claim is disallowed but the attachment 
ceases under R. 57, the question of title can 
bo raised even after a year. 1925 M. 1113 
=48 M.L.J. 616. See also 104 I.C. 424 
=1927 M. 893; 133 I.C. 318=1931 A.L. 

J. 856=1931 A. 608; 56 A. 537=148 I.C. 
676=1934 A.L.J. 19=1934 A. 267 (P.B.) ; 
1937 Pesli. 97. The conclusiveness of an 
order on a claim petition is conditional on 
the continuance of the execution proceedings 
and of tho attachment issuing therefrom. 

C.C.M.— 131 


Where after the disallowance of a claim, the 
execution proceedings come to an end’ by 
reason of tho execution sale being set aside, 
the attachment goes and with it the order 

disallowing tho claim also goes and becomes 

useless and inoperative. A suit brought by 
the dofeated claimant for declaration of his 
title to the property in question beyond one 
your is not therefore barred under Art. 11 
of the Limitation Act as the order on tho 
claim is no longer a bar. 165 I.C. 84=40 

V.iu V N Art ‘ J1 > Limitation Act, 

will have no application whether the execu 
tmn proceedings terminate as a result of the 
setting aside of the sale, within or beyond 
one year after the adverse claim order. 

’ , / C,aiD1 on behalf of idols— Dismis- 

Baj of— Suit by prospective representative— 
Limitation. 1928 C. 514. Where an 
attachment is released as invalid and claim 
accepted— Suit to declare gift in favour of 
claimant invalid-Suit is not one under 
this rule A rt . II, Limitation Act, 

C o 7 n «-a« PI i y, T b o ° n,y Art ‘ 120 • 144 I. 

C. .,78 33 p . L R 44 3=1933 L< 449 A 

InL °; r 1 ’ R - C3 - is 111 for «» a nd 

substance a declaratory suit, and it would be 

Court t i 16 exerciao of discretion by the 
ourt to make a declaration of the decree- 

holder a right to attach if the period of 

imitation ol 22 years has expired between 

the date of attachment and the date of the 

suit unless the property in question has 

of^n hnt CQ f 8 ° ,d iD fime - The suit is 
to hrimr ♦ i* *° ena bi e l * 10 decree-holder 

of thoV ' 0 F T ° POrt J t0 8a,e ’- if by reason 
meat L t k ° f the tit,e of the judg- 

nothimr *°n the sa,e ’ there would be 

.Wr ? ,*? ®° ld ’ 118 declaration in the 

decree-holder’s favour in a suit under O. 

sornetimi’ W ° U,d not ° n] y be futile but 
sometimes even be mischievous, aa it may 

ho L h U “ War * Phaser into thinking that 
19391 y x? ? BU .b?i stin K ^terest. LL.It. 

(lllV i £ \ S0 ?= 1939 Mad. 456= 
(1939 1 M. L. J. 802 (F. B ) Order 

JKT8 claim b , y v A ra0D in adverse p° s - 

0 u nU?Bl0n t0 fl,e suit ~ Sale in exe- 

°:,l UbSWlUe " t l y 8et aB * d& — Decree satis- 
fied otherwise Effect Order of dismissal 
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.... the garnishee appears in answer to the notice issued under r. 63-B and disDutes hit 

liability to pay the debt attached the Court, instead of making an order as aforesaid, may ofder that 
any issue or question necessary for determining his liability be tried as though it were an issue in 
a suit, and may proceed to determine such issue, and upon the determination of such issue shall 
pass such order upon the notice as shall be just. 


, l 6 3- D - Whenever in any proceedings under the foregoing rules it is alleged by the garnishee 

that the debt attached belongs to some third person, or that any third person has a lien or charge 
upon or interest in it, the Court may order such third person to appear and state the nature and 
particulars of his claim, if any, upon such debt and prove the same if necessary. 

63-E. After hearing such third person and any other person who may subsequently be 
ordered to appear, or in the case of such third or other person not appearing as ordered the Court 
may pass such order as is provided in the foregoing rules, or make such other order as the Court 
shall think fit, upon such terms in all cases with respect to the lien, charge or interest, if any of such 
third or other person as shall seem just and reasonable. 7 ’ 


NOTES. 

does not break adverse possession or estop 
claimant from pleading it. 49 L. W. 
671 = 1939 Mad. 45G=(1939) 1 M.L.J. 

802 (F.B.). 

For costs of claim petition. — Sec 20 L. 
W. 537=83 I.C. 89=1925 M. 233 (1). Where 
a claim is preferred under O. 21, It. 58, and 
is rejected with costs and the defeated 
claimant files a suit under O. 21, R. 63, 
it is substantially one to set aside the sum- 
mary order and where the suit is decreed, 
each party being directed to bear its own 
costs it amounts to a setting aside of tho 
summary order, and superseding of the prior 
order as to cost9 and hence tho prior order 
as to costs is unexecutable. The prior sum- 
mary order must be deemed to have been set 
aside wholly and not in part. 175 I.C. 763= 
I.L.R. (1940) Nag. 519=A I.R. 1938 Nag. 
376. Suit by defeated claimant — Cost of claim 
proceedings — If can be decreed. 119 I.C. 
213 ( 1 ) = 1929 R. 128 (1); 1933 R. 91=144 
I.C. 315. 

Jurisdiction. — In a suit to establish a 
right to attached property the value of tho 
subject-matter of tho suit for determining 
jurisdiction will be the amount of the decree 
in satisfaction of which it is sought to bring 
tho property to sale. 2 A. 799; 9 A. 140; 
17 A. 69. The valuation for jurisdiction 
of a suit, involving avoidance of transfer 
under 8. 53, T.P.Act, must be tho value 
of tho properties transferred and not tho 
amount of the decree sought to be executed. 
This valuation cannot bo the sum-total of 
the debts duo to all the existing creditors 
for the term ‘creditor’ includes not only 
•creditors at tho time of the assignment but 
also those who subsequently become credi- 
tors. But when tho suit of tho attaching 
creditor does not involve tho avoidance of 
any transfer of property, the Act has no 
application and tho suit need not be brought 
as a representative suit, and its valuation 
for jurisdiction would be the amount of the 
decree sought to be executed or tho value of 
the property whichever is less. 152 I.C. 555 
=1934 R. 302. See also 12 R. 670=1934 R. 
-332. The value of the declaratory suit is 
the value of the decree in execution of 
•which the property was sold and not the 
value of the property sold. 40 A. 505= 


45 I.C. 494. Also 38 A. 72=31 I.C. 879; 
253 P.L.R. 1914=25 I.C. 180. But see 
82 P.R. 1913=18 I.C. 820; 17 I.C. 196= 
41 P.R. 1913; 29 L.W. 349=56 M.L.J. 
489=1929 M. 323; 39 M. 602; 17 A. 69; 
137 I.C. 54=1932 R. 20. The valuation 
of the suit iu cases where the value of the 
property is greater than the amount of the 
decree, is the amount of the decree. (38 

A. 72, Appr.; 17 A. 69, Overruled.) 55 A. 
315=1933 A.L.J. 222=1933 A. 249 (F. 

B. ) • The amount which settles jurisdiction 
is tho amount which tho execution creditor 
will recover if he is successful, and not the 
value of t he property attached. 15 C. 104. 
The nature of the claim and the right 
sought to be enforced, determine the Court 
in which the suit has to bo instituted. 7 

C. 608. A Revenue Court has no jurisdic- 
tion to trv a suit under R. 63 of tho Code 
(51 M. 774 and 1932 M. 716, Rel. on). 146 
I.C. 600=1933 M. 865=65 M.L.J. 775. 
See also 1937 O.W.N. 1164. Whero in 
execution of rent decree a certain land was 
attached but, on intervention of an object* 
or, the land was held not liable to attach- 
ment, a suit by the decree-holder to deter- 
mine the rights between the objector 
and himself is not one which the Revenue 
Court, tho jurisdiction of which is strictly 
limited, is competent to entertain under S. 
77 of the Punjab Tenancy Act. Having 
regard to S. 88 of the same Act and tho 
rules mndc thereunder, O. 21, Rr. 58 to 
63, apply to the case and the matter could 
only l>o determined by a suit under B. 63 
brought in a Civil Court. 15 L. 836=61 
I. A. 371=1934 P.C. 217=67 M.L.J. 641 
(P.C.). 

Court-Fee. — Sec 16 A. 308 (F.B.); 19" 
I.C. 782; 10 B. 610 (F.B.); 17 M.L.J* 
618 (P.C.) ; 13 C. 162; 64 I.C. 49. Tho 
value of a suit under O. 21, R. 63, for pnf* 
poses of jurisdiction, is its valno to tho 
plaintiff. If tho value of tho property 
less than the value of tho decree, tho valno 
of tho notion to the plaintiff would bo not 
tho decretal amount but tho market-valuo or 
the property. If, however, tho value of tho 
decree is less than tho vnluo of tho property, 
then tho vnluo of tho decree affects tho valno 
of tho suit. If tho property has already 
been sold in execution of the docroo before 
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O. 21, R. 63] The Code op Civil Procedure (V of 1908). 

63-F. Payment made by or levied by execution upon the garnishee in accordance with 
any order made under these rules shall be a valid discharge to him as against the judgment-debtor 
and any other person ordered to appear under these rules, lor the amount paid or levied, although 
such order or the judgment may be set aside or reversed. 

63-G. The cost of any application for the attachment of a debt or under the foregoing rules 
and of any proceedings arising irom or incidental to such application, shall be in the discretion of 
the Court. Costs awarded to the decree-holder shall unless otherwise directed be retained out of 
the money recovered by him under the garnishee order and in priority to the amount of his decree 


NOTES. 

the suit, the value of the suit to the plain- 
tiff is the value of the property which he 
has lost by reason of the execution proceed- 
ings. 43 C.W.N. G09. If an objection 
made in the executing Court under O. 21, 
R. 58, is dismissed, the sole remedy of the 
objector is a suit under O. 21, R. 63'. and 
such a Buit falls within Art. 17 of Sch. II 
of the Court-Fees Act. I.L.R. (1937) Nag. 
342=A.I.R. 1937 Nag. 253. In order to 
bring a case within the purview of O. 21, 
R. 63, the question as to whether the claim 
was investigated or not is immaterial. Even 
if a claim is dismissed for non-prosecution, 
the claimant is bound to institute a suit 
under O. 21, R. 63, failing which the order 
becomes conclusive and final. I.L.R. (1939) 
2 Cal. 291=43 C.W.N. 999=A.I.R. 1939 
Cal. 620. 

Right to sue. — The proper procedure for 
a party to adopt, when the objection to his 
right to attach is made and it is found on 
enquiry that there has been no valid attach- 
ment, is not to institute a suit under R. 63, 
but to apply to Court for the issue of a 
fresh warrant of attachment. 156 I. C. 
697=1935 R. 186. A receiver appointed by 
High Court brought a suit against a father 
and son. The father was exonerated and 
a decree obtained against the son. The 
father and the second son put in a claim 
which was dismissed and thereupon filed a 
suit under R. 63 without obtaining sanction 
to sue the receiver. Held, that the rule 
forbidding the bringing of a suit against 
a Receiver is a mere procedure of Court not 
resting on any statutory authority, whereas 
the right to bring a suit under R. 63 was sta- 
tutory; that statutory right to sue cannot bo 
defeated by any rule of practice; that pro 
ccedings under R. 63 being only a continua 
tion of the suit, no sanction was in fact neces 
sary; and that even if sanction was necessary 
the sanction by the Sub-Judge was sufficient 
37 L.W. 346=1933 M.W.N. 152=1933 
M. 340. Where the occupancy rights held 
by a judgment-debtor are attached in exe- 
cution of a decree against him, the landlord 
of the land in which the occupancy rights 
are held, is entitled to bring a suit under 
O. 21, R. 63 for a declaration that the 
occupancy rights cannot bo attached and 
sold in execution of the decree. 40 P L R 
946=A . I . R . 1938 Lah. 677. Where a 
widow objected to attachment in execution 
of a decree against her deceased husband on 
tho ground that the attached property was 
ter own and did not form part of the estate 


of her husband held, that that did not re- 
move tho case from tho operation of S 47 
and no separate suit will lie, but that the 
matter has to bo determined in execution 
proceedings and an appeal will lie in the 
ordinary course. 58 B. 513=152 I.C. 168 
—36 Bom.L.R. 608. See also 1935 A.LJ. 
74=1935 A.W.R. 39=153 I.C. 577=1935 
A. 183 (Case of objection by legal repre- 
sentative); 179 I. C. 538. A sale in 

execution of a decree in a suit based 
on tho personal debt of a Hindu widow, can 
only convey her life-interest in the property. 
On her death, the interest of an auction- 
purchaser of such property, will terminate, 
tt ho remains in possession, he does so with- 
out any right or title, and his sale need not 
be set aside. A creditor of the estate 
whoso attachment of such property has been 
released on objection by the auction-pur- 
chaser, can sue for a declaration under O. 
Troo^ G3 ‘ 1937 ^.W.N. 1181=A I R 

tho ol^ee? 35 .’ Wh0rC in claim P r °ceedings 
lie objectors have impleaded both the decree- 

holders and the judgment-debtor but an 

mont m i Pa ". Cd ° n th ° faUure of judg- 
ment-debtor to appear even though h 0 J was 

far at’ h'° . proceedin g 3 *°uld be ex parte so 
tar as he is concerned; the order passed in 

both hn m • °? jecti0ns is one rnade against 
ho LJ and the decree- 

158 I ‘.o’ 825 = UML t0 5 34° a n J,hin8 nK>re - 
“-Attachment in o^tion of Sc'ree S 

-SnitTv r ^“ j ^ i0 ,'; allowed 

Mat t ,inLmr h °] d 1 er L declaration — 

140=68 M U « L ’ W - 3 4=1935 M. 

attached and brought ’to A «.a] Cr ^?i! t0r harin Z 

SK ‘ k ;j»^‘-a 0 oC 

whole property ™ 0rt ^g ee of the 

a suit under B " n , d 7° "taught 

XatYo^r aa^uuttcT and° without 

creditol fl^i , WQ8 / 0ntended that the 

^mTf t0 ^mo^tgage 11 ^ 

firing. " lt ,out consideration, neld that thf 

.ucceed'ed >U t r o h The 7'*°" 

d#bte ' “»*'-' 8 y: p e°rV , ‘a e nd J L d T i n n t ff 
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the representative of his mother, the firm 
was also a representative of the mother and 
therefore, had a right to challenge the 
mortgage and to assert that it wa» a sham 
and collusive transaction and without con- 
sideration. 161 I.C. 342=1936 R. 2. 

Frame or suit. — Suit under this rule by 
defeated decree-holder — If and when odg 
under S. 53, T.P.Act. 62 C.L.J. 548. A 
suit by the judgment creditor under O. 21, 
Ii. 63, C.P.Code, praying for a declaration, 
that a sale-deed, on which the successful 
claimant based his claim, is void, and that 
the property covered by it is liable to at- 
tachment and sale in execution of his decree, 
need not necessarily bo one on behalf of 
himself and all other creditors of the judg- 
ment -debtor, ns falling under S. 53, T.P. 
Act. The creditor should not be compelled 
to prove that the sale-deed was made with 
intent to defeat and delay creditors gene- 
rally, when he only wants a declaration in 
a limited form that tlio transfer is void as 
against him. 39 Bom.L.R. 917=A.I.R. 
1937 Pom. 476. See also 17 Pat. 588=180 
I.C. 983=1939 Pat. 138; 1939 A.W.B. 
(H.C.) 798=1939 A.L.J. 1020=1940 All. 
72; 51 L.W. 608=(1940) 1 M.L.J. 872 
A judgment-creditor who is defeated at the 
instance of an intervener in proceedings 
taken in execution of his decree is not bound 
necessarily to file a suit under S. 53 of the 
T.P.Act. lie is entitled under R. 63, to 
bring a suit for a declaration that the inter- 
vener-claimant has no title and that ho (the 
decree-holder) has the right to attach tho 
property and bring it to sale in execution of 
his decree. R. 63 does not say that tho 
suit by the defeated decree-holder must bo 
a representative suit brought by tho judg- 
ment-creditor for and on behalf of the 
general body of creditors of the judgment- 
debtor. Tho rule is not subject to S. 53 
of the T.P.Act. All that the last para- 
graph of S. 53 (1), T.P.Act, says is that 
if a creditor (which term includes a dccrco 
holder) wants to avoid a transfer on the 
ground that it has been made with intent to 
defeat or delay the creditors of the trans- 
feror. then he must sue on behalf and for 
tho benefit of all tho creditors. But it does 
not say that a creditor who wants to enforce 
his own right to property as against another 
creditor or a transferee must bring a repre- 
sentative suit. A suit to establish the 
decree-holder’s priority need not be a repre- 
sentative suit. (Point fully discussed.) 
I.L.R. (1938) Bom. 445=40 Bom.L.R. 
371=A.I.R. 1938 Bom. 289. See also 
1937 O.W.N. 1169=1938 Oudb 33. A 
creditor proceeding under R. 63, who does 
not know of the existence of other creditors 
is not bonnd to bring a representative suit 
to represent persons of whoso existence ho 
is not aware. It is for tho defendant who 
as debtor knows whether he has other cre- 


ditors to object that there are other credi- 
tors and that a representative suit should 
bo filed. If no such objection is raised by 
him, the Court is entitled to hold that there 
are no other creditors and that tho plaintiff 
can sue for himself alone. 15 Luck. 503 = 
1940 O.W.N. 285=A.I.R. 1940 Oudh 200. 
The terms of R. 63, are wido enough to in- 
clude a suit based on title; and in order to 
provo that the claimant has a right to the 
property in dispute, a consideration of his 
title as well as of possession will bo rele- 
vant. The two questions cannot be sepa- 
rated from each other. 1935 M. 596=41 

L. W . 726=68 M.L.J. 590. See also 20 

N. L.J. 199. In a suit under this rule the 
attachment is the cause of action, and dif- 
ferent purchasers of the attached property 
can be joined as defendants in tho same 
suit. 27 M. 94; 28 A. 41; 16 B. 615. 
Sec also 17 C. 436 (P.C.); 23 B. 266; 4 

M. 131; 13 B. 72; 10 B. 659; 17 M. 389; 

('. 608. An ordinary creditor, much 

less an attaching decree-holder, need not 
sue in a representative character to set aside 
a fraudulent alienation. 42 M. 143=36 
M.L.J. 231. Also 59 I.C. 947=43 M. 
760 (F.B.); 71 I.C. 20; 133 I.C. 118 = 
1931 L. 430. When a suit is brought 
under the provisions of R. 63, by an attach- 
ing creditor to establish his right to attach 
and bring to sale certain property, and in 
order that he may succeed it is necessary 
to avoid a transfer of tho property on tho 
ground that tho transfer has been mado 
with intent to defeat or delay the creditors 
of the transferor, the suit must be brought 
in tho form of a representative suit, on be- 
half of or for tho benefit of all tho creditors 
of the transferor, and tho provisions of O. 1, 
R. 8 will be applicable, and the transferee 
and tho judgment-debtors as transferors, will 
be necessary defendants in such a suit. 12 R. 
670=1934 R. 332. Sec also 1937 Rang. 
249; 152 I.C. 555=1936 A. M.L.J. 104. 

O. 21, R. 63, is clearly intended to apply 
only to claims and objections which can pro 
perly be preferred under R. 58. A mort- 
gagee cannot come to Court under R. 58 
and nrguo that the mortgaged property is 
not liablo to attachment. If a mortgagee 
who is not in possession of the property filos 
a suit for possession after the dismissal of 
tho objection preferred by him under R. 58, 
the suit cannot properly bo described ns on® 
under O. 21, R. 63, but. it is simply one for 
possession on the footing of the alleged 
mortgage. To such a suit, tho rule that the 
onus of proving title lies on tho plaintiff 
who had raised an unsuccessful objection 
before tho executing Court has no applica- 
tion. 40 P.L.R. 682=A.I.R. 1938 Lah. 
760. A plaintiff suing under O. 21, R- 
03, is only required to obtain a declaration 
of his rights or title in so far as it is 
nffected by tho order which he seeks to im- 
peach. lie is not bound to ask for a conse- 
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quential relief. The proviso to S. 42 of tlio 
Specific Relief Act does not operate to take 
away from a party against whom an adverse 
order is made on a claim petition the spe- 
cial right conferred by O. 21, R. 63 to sue 
for a declaration. 47 L.W. 724= A. I. R. 
1938 Mad. 741=(1938) 1 M.L.J. 803. 
Suit under O. 21, R. 63 — Proper relief — Exe- 
cution sale held pending suit by defeated 
claimant — Sale set aside at his instance under 
O. 21, R. 89 — Amendment of plaint to add re- 
lief of injunction to restrain decree-holder 
from withdrawing amount deposited in Court 
not allowable. See 20 P.L.T. 640. It is not 
obligatory on a plaintiff in a suit under R. 
63 to press the whole of the claim raised by 
him in the objection under R. 58. If he 
realises that part of his claim in objection 
cannot be sustained, ho is entitled to omit 
it when bringing a suit under R. 63. 1936 

Pesli . 206 . 

Parties to tiib suit. — When after a 
claim is disallowed, the claimant sells his 
interest in the property to a third person, 
the rule does not prevent the purchaser from 
bringing a suit. 26 A. 89. Auction-pur- 
chaser in execution of decree can be added 
as party. 103 I.C. 763=1927 L. 631. See 
also 1939 Pat. 321; 1940 N.L.J. 601. The 
auction purchaser is a necessary party and 
if there is no suit in which ho is a party 
until more than a year after the dismissal 
of objection to the attachment, the order 
dismissing the objection is conclusive in 
favour of the auction-purchaser. 155 I.C. 
272=1935 Pesh. 29. Decree-holder is not 
a necessary party in a claim suit by a 
defeated claimant when the purchaser was 
a third party. 70 I.C. 168=1923 M 58- 
103 I.C. 763=1927 L. 631. Per Na#m 
AH, J. — Where a claim is allowed the attach- 
ing decree holder is the person against whom 
the order in the claim case is made. He is, ✓ 
therefore entitled in a suit under O. 21, 
R. 63, to establish the right which he claims 
to the property attached. In such a suit 
the judgment-debtor may not be a necessary 
party. But whether he is a proper party 
in such a suit would depend upon the plead- 
ings. 74 C.L. J . 180. A decree-holder is 
not a necessary party to a suit under R. 63, 

0. 21, by an unsuccessful objector 105 

1. C. 799. But see 165 I.C. 252=1936 
Pesh . 189, where attached property was sold 
in execution. To a suit by a' defeated 
claimant against the attaching decree-hold- 
ers, the claim being based on a sale-deed 
executed by the judgment-debtor to tho 
claimant, the judgment-debtor is not a 
necessary party. 40 L.W. 685=1934 M. 
587=67 M.L.J. 585. Seo also 1939 Sind 
177=1. L.R. (1939) Kar. 539; 144 I.C. 
524=1933 L. 573. So also in tho case of 
decree-holder claiming to attach property 
purchased benami of the judgment-debtor in 
the name of his wife. 1935 R. 489. See also 


1934 R. 302. But he is a proper party to the 
suit, though ho was not party in claim pro- 
ceedings. 161 I.C. 950=1936 R. 56. A judg- 
ment-debtor who throughout contested the 
claim is a party and can bring the suit under 
this rule. See 22 I.C. 797=84 P.R. 1914. 
Also 1 L.W. 772=25 I.C. 700. A pur- 
chaser of the attached property from the 
successful claimant after the order and be- 
fore a suit under O. 21 R. 63, is an alienee 
pendente litc . Such an alienee is not a 
necessary party to the suit under O. 21, R. 
63; the transfer in favour of such alienee 
is also void under S. 64. 17 Pat. 588=20 

P.L.T. 70=A.I.R. 1939 Pat. 138. Suit 
against receiver. 1933 M. 340=1933 M. 
W.N. 152. 

Party against whom order is made. — 
A plaintiff to whom notice of the claim pro- 
ceedings has not issued cannot be considered 
as a party against whom an order has been 
made. 25 M. 721. Where a claim petition 
falling within tho purview of O. 21, R. 58, 
objecting to an attachment is dismissed as 
not pressed, the order i& one “against’' tho 
claimant even though there has been no in- 
vestigation of the claim and an adjudica- 
tion on the merits. It is necessary for such 
a claimant to file a suit within one year of 
such order as- provided under O. 21, R. 63 
if he wishes to reopen the matter. [35 M. 
L.J. 335; 41 Mad. 985 (F.B.), Rel. on; 
48 M.L.J. 616; A.I.R. 1925 Mad 265; 116 
I.C. 511 and (1940) 2 M.L.J. 402, Overr.; 
1919 M.W.N. 805; 48 M.L.J. 467; 45 

Mad. 827; 68 M.L.J. 518; 58 Mad. 936 

and 41 M.L.J. 198, Dist.] (1941) 2 M.L J. 
956 (F.13.) . 

Tiib burden op proof lies on the unsuc- 
cessful party. 13 I.C. 455=22 C.L.J. 
380; 60 I.C. 751; 50 I.C. 884=47 P.L.R. 
1919; 40 P.L.R. 682=1938 Lah . 760; 77 
I.C. 50=1923 N. 334; 35 I.C. 427=19 

0. C. 64; 53 I.C. 892; 37 I.C. 767; 14 I. 
C. 813; 41 M. 205=34 M.L.J. 295; 107 

1. C. 782; 113 I.C. 358; 31 P.L.R. 394; 58 

C. 813=35 C . W.N. 75=1931 C. 490 (Omis- 
sion to state value). See also 1927 P C. 
237; 1939 Pat. 321; 1939 Sind 177=1. L.R. 
(1939) Kar. 539; 1939 Pat. 462; 1939 Lab. 
438; 1939 Cal. 578; 1937 Lah. 847; 1937 
Rang. 252; 1937 Rang. 362. In a declara- 
tory suit under O. 21, R. 63, the burden of 
proving good faith in the first instance is 
on the plaintiff when objections filed by him 
in execution proceedings have been dismiss- 
ed on a summary finding of fraud. Tho 
position is not altered when objections are 
dismissed for reasons not affecting the merits 
of the case. 40 P.L.R. 705; 1933 A. 
198=144 I.C. 1002=55 A. 266; 40 L.W. 
685=1934 M. 587=67 M.L.J. 585; 1933 
L. 855; 144 I.C. 851=1933 R. 129. In 

eases of a defeated claimant tho burden of 
proving that transfer was in good faith and 
for consideration lies on him. 162 I.C. 
495=1936 L. 72. See also 17 Pat.L.T. 
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785=1937 P. 76 ; 167 I.C. 48=1937 N. 1. 
In such suit if he once establishes the 
consideration, good faith follows, as a mat- 
ter of course, except in cases of exceptional 
nature. 1937 N. 85. See also 18 N.L.J. 
329. In cases under R. 63 the burden of 
proving validity of the alienation is on the 
plaintiff. Defendant however cannot escape 
the burden at some stage or other. If 
plaintiff produces his deed and swears that 
it is genuine and for full consideration and 
defendants have nothing to say to the con- 
trary plaintiff will succeed and where tho 
burden of plaintiff is so light, it is scarcely 
worth enquiring whether it is more correct 
to say that the burden is originally on the 
defendants or upon the plaintiff. But 
where defendant has something substantial 
to say to the contrary, the real burden must 
inevitably fall upon plaintiff to establish 
the right which he claims. 55 M. 748 = 137 
I.C. 879 = 1932 M. 302=62 M.L.J. 236 = 

1937 N. 9; 1937 N. 143. Where tho judg- 
ment debtor has sold his property to another 
person, tho fact that he was seriously em- 
barrassed at that time by pressing creditors 
and had motive for disposing of the proper- 
ty to persons out of their reach does not 
prevent the burden from still lying on 
decree-holder to show that the transaction 
of sale was not a real transfer. 182 I.C. 
748= A . I . R . 1939 Pat. 81. Where tho 
facts are fully established and the inference 
from them is clear, the question of onus is 
not material. 1938 O.W.N. 1248=A.I.R. 

1938 P.C. 290 (P.C.). Where an order has 
been made rejecting a claim to attached 
property, based on a registered sale deed 
obtained by the claimant, it is not enough 
for tho defeated claimant suing to sot asido 
tho claim order, to produce and prove a duly 
registered deed executed by the owner of tho 
property. Ho must show, in order to suc- 
ceed in tho suit, that the sale in his favour 
was a genuine transaction and that he had 
purchased the property for valuable consi- 
deration. That is a fact specially within 
the plaintiff’s knowledge and the burden of 
proving it must obviously lie on him. Tho 
recital ns to the passing of consideration in 
the sale deed cannot be of any evidentiary 
value by itself against a person who was not 
a party to tho deed. 1940 M.W.N. 557 = 
51 L.W. 34=A.I.R. 1940 Mad. 444. Onus 
— Gift held to be fraudulent — Fraud not 
pleaded or raised in issue — Dismissal of suit 
—Correctness of. 34 P.L.R. 205=1933 
L. 550. Tho onus of proving that tho pro- 
perty is the judgment-debtor’s lies on plain- 
tiff, and whether or not defendant has a 
title, tho plaintiff must provo the title of 
tho judgment-debtor. 17 B. 94 (99). As 
to burden of proof in suit by creditor and 
in suit by claimant, see 157 I.C. 309=16 
Pat.L.T. 367=1935 P. 231. Transfer to an- 
other creditor after dccTeo but beforo attach- 


ment by itself is no indication of fraud 10ft 
I.C. 993 (1)=1927 R. 168. But if the plain- 
tiff adduces evidence sufficient to raise a pre- 
sumption that the alienation to defendant 
might be fraudulent, then tho onus lies upon 
the defendant to prove bona fulcs 67 T C 
876. Proof by unsuccessful claimant is re- 
quired not only of execution of document 
but of the passing of consideration and de- 
livery of possession. 4 O.W.N. 794 = 105 I. 
C. 208—1927 O. 440. And also that the 
transaction wa s genuine. 142 I.C 112 = 34 
P.L.R. 363 — 1933 L. 537. See also 32 CW 
N- 28 = 1927 P.C. 237 = 53 M.L.J. 388 (P.C.);' 
113 I.C. 358 = 1928 M. 1259; 118 I.C 897 = 
1929 L. 455; 8 P. 890 = 1926 P. 579. But 
see .32 L.W. 57. Regarding proof and shift- 
ing of onus. see 1926 L. 25; 143 I.C. 419 = 
1933 N. 185. When passing of considera- 
tion and transfer of possess : on is proved, the 
onus is shifted on the defendant to show that 
a fraud was intended. 55 I.C. 72; 1926 N. 
293. Also 89 I.C. 953 (1); 1937 Rang. 362. 
ihe onus of proving mala fairs and want of 
consideration on the plaintiff’s part is on 
those who resist the claim. 55 I.C. 205. 
Plaintiff can also show that there was rib 
attachment or that it was invalid. 1927 M. 
450=99 I.C. 989. But sre 44 L.W. 728 = 1936 
M. 971 — (1937) 1 M.L.J. 133, where it was 
held, that the fact that the attachment is 
invalid will not absolve the plaintiff from 
proving his title to the propertv. 

Defences. — T he defendant may impeach a 
transaction voidable as against him. 55 I.C. 

-• A plea of fraudulent transfer is a good 
defenco to a suit bv a transferee 57 I.C. 430 
= 22 Bom.L.R. 743.’ Also 43 M. 760=36 M.L. 
.T. 350 (F.B.), overruling 41 M. 612 = 43 I.C. 
<*•51 ( F.B.) and 34 I.C. 778 = 30 M.L.J. 565. 
Sec also 54 I.C. 798 = 16 N.L.R. 3. An auction 
purchaser cannot question tho title of the 
mortgagee when his purchase is subject to 
the mortgage. 51 I.C. 100 = 45 P.L.R. 1919. 
Suit under R. 63 is in essence a continuation 
of the execution proceedings. Such a suit 
is for decision of a onestion of title nnd there 
is no reason for holding that a plaintiff may 
not rely upon points which he had not raised 
in tho summary objection proceedings to 
begin with but which lie urged during these 
proceedings later on. 166 I.C. 869 = 19.37 
Posh. 13. Right to transferred decree — Plea 
in defence open. WTiero a transferee of a 
decree sues under R. 63 to establish his right, 
thereto, it is open to those impugning the 
transfer to allege either that the transfer was a 
sham transaction executed without considera- 
tion nnd not intended to take effect or that, it 
was a transaction executed for a consideration 

- - - ’ - — itli 


il 1 I (| I »» vv.i... 

and intended to take effect, but made wi 
a view to defmud the creditors of the trans- 
feror bv removing tho propertv out of their 
reach. T.L.R. (1940) Nag. 316 = A.I.R. 1938 

Nag. 249. . . 

PnooEDimE in the Suit. — T he question or 

ti*le of claimant should bo enquired into ns 
on the date of claim. In a suit to set 
claim order, subsequent perfection OftmoiB 

not a valid defenco. 33 M.L.J. 31 ‘ ' 

438. It is irregular to admit tho depositions 
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of parties in the claim investigation. The 
finding in the suit must bo based on the evi- 
dence tendered and taken in the suit itself. 

I.C. 670; 14 W.R. 95. In the su.t, though 
the claim was with reference to the whole of 
the property, the Court can pass a decree 
declaring a partial interest. 28 I.C. 570 = 21 
C.L.J. 302. Where certain property is attach- 
ed and ordered to be sold but before sale a 
suit is filed under O. 21, R. 03, for a declara- 
tion that he has a subsisting and valid 
mortgago over the property and that the 
property should be sold subject to his mort- 
gage the Court should enquire into the 
existence and genuineness of the mortgago 
set up and should not leave it to the bailiff 
to make intimation to the bidders that there 
is a claim that the mortgage existed 157 IC 
507 = 1935 R. 207. * 

Effect of Decree in the Suit. — The de- 
cree in the suit by a decree-holder revives 
the attachment. 48 I.C. 380 = 5 O.L.J. 047: 
1929 C. 524; 7 O.W.N. 887. A transfer of 
property pending a suit is lis jtCndcns. 38 M. 
535 — 26 M.L.J. 449. The decree that the 
property could not bo sold, renders void all 
proceedings taken in execution. 20 I.C. 790 
— 18 C.W.N. 910. Where after a claim to 
attached property under O. 21. R. 58, is re- 
jected the attached property is put up for 
sale and purchased by the decree-holder and 
full satisfaction of the decree is entered, and 
subsequently a suit brought by the defeated 
claimant under O. 21, R. 03 i s decreed, the 
decree-holder and the judgment-debtor both 
, being parties to such suit, the effect of the 
decree obtained by the claimant is to set 
tisido the sale, and no formal order to that 
effect is required. When the order passed in 
execution proceedings is subsequently sot 
aside, the foundation upon which the sale 
stands in favour of the decree-holder pur- 
chaser disappears and the sale ipso facto 
stands vacated, no formal order by the exe- 
cuting Court being necessary to set aside the 
sale. tho decree-holder auction-purchaser 
should in such cases be allowed to execute 
his decree afresli, provided there i s a total 
failure of consideration, that is to say, he 
loses by the suit the entire property purchas- 
ed by him in auction. The absence of a 
formal order of tho executing Court setting 
aside the sale is no bar, and it is the duty 
of the executing Court in tho exercise of its 
inherent powers to grant relief. 20 Pat. 201. 
Where suit under this rule to declare a mort- 
gage has been dismissed, fresh suit to en- 
force the mortgago ia barred. 44 M. 268 = 
40 M L.J. 7. Declaratory suit dismissed on 
ground of censing of attachment duo to dis- 
missal of execution proceedings does not de- 
cide title to the attached property. 140 I. 
O. 758 — 1933 R. 190. Claim petition was 
subject to the “result of the suit” and that 
expression included tho result of the appeal 
against tho decree in the suit. 7 O.W.N 213 
= 121 I.C. 902. Sec also 54 LAV. 45.’ In 
a suit to set aside a claim order, tho rights 
of the parties on tho date of the attachment 
or on the date of the order on the claim 


petition are the rights which have to bo taken 
into consideration. Where an unsuccessful 
claimant has not been in possession of the 
property in dispute which ho claims to 
have purchased, for 12 years on tho date 
ot the attachment or on the date of the 
order dismissing his claim, and has not per- 
fected his title by prescription on either of 
those dates, ho cannot by waiting for some 
months and then bringing his suit, be per- 
mitted to say that on the date of the suit 
he has completed twelve years and thereby 
got a title by prescription. It i s not possible 
for tno plaintiff to clothe himself with addi- 
tional rights by waiting for some months and 
then compel the rightful owner (the iudtr- 
ment-debtor) to lose his right to the property 

o^vr’V^r — A.I.R. 3938 Mad. 857= (1938) 

A1»L. J • 430. 

O. 21, R. 63 (b) and (c) : Rangoon Amend- 
MENT-R. 63 (b) of O. 21, (Rangoon High 
Court) is designed to give the garnishee 
ample opportunity of disputing his liability 
to pay tho amount or disputing hi s liability 
to pay anything or of showing that the 
amount ot the debt is less than that men- 
tioned m tho notice, men a garnishee fails 
to appear in answer to the notice under R. 
oJ ( 0 ) and an order under R. G3 (c) (1) is 
made, it is the final determination of the 
question as to th e liability of the garnishee 
to pay tho debt and a 8 to the fact that the 
debt is not less than the amount mentioned 
in the not ico of attachment and hence the 
garnishee is not entitled to raise those ques- 
tions thereafter. 1941 Rang.L.R. 3 77. 
Until there is a definite order against tho 
garmsheo to pay under O. 23, R. G3 (c) (3), 
there is nothing executable directly against 

a (locree - 1939 Rang.L.R. 

J C, J 0o = A I R - 1940 Rang. 34. 

O. 21, Rr. G.> and 66: Summary order on 
AN OBJECTION TO SALE PROCLAMATION — EFEECT. 
iho mere question of whether there was a 
prior charge would not be a n objection to 

■ G y 5A C ? ent - l } is . onl y when an inquiry 
s held and an order is passed under one of 

10 Rr. 60 or 63, that there is an order 
which is conclusive under R. 63; and without 

n^ior qU1 S r thore can be no conclusive 

™ • ? cnc ° a ® ummar y order passed on 

an objection to the sale proclamation does 

not have any of the effects of nn order under 
Rj 2 63. 3939 A. L.J. 940 = A.I.R. 1938 All. 

fii?' L ahore.— S ee 391 I.C. 

“• • “•*» "• 03-A contemplates an inquiry 

only where the judgment-debtor claims a 
from a garnishee. Where money due 
to a member from Co operative Society is 
at ached and prohibition order is issued to 
he Society but tho member does not claim 
any debt fom the Co-operative Society but 
claims to bo a shareholder of the Society 
at the time when the prohibitory order was 
there is no dispute as regards any 
debt between the judgment-debtor and the 
alleged garnishee, which can be inquired 
>nto under O. 23, R. 63 (A). It follows 
tjicreforo {hat tho finding given in the pro- 
ceedings relating to the objection raised by 
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tho judgment-debtor in connection with the 
attachment of his shares cannot bind the 
Society. 42 P.L.R. 225 = A.IvR. 1939 Lah. 
305. There is an implied contract in the 
case of a mortgage that the mortgagee is to 
pay the whole of the amount for which the 
land is mortgaged, and that a suit is main- 
tainable by the mortgagor to recover the 
unpaid balance of the mortgage-money from 
the mortgagee. Where money is reserved 
with the mortgagee in trust for payment to 
the creditors of the mortgagor, a suit by the 
mortgagor to recover the money so reserved 
on default of payment is maintainable and 
therefore money so left with mortgagee 
becomes a debt due to the mortgagor and the 
mortgagee becomes a garnishee within the 
meaning of R. 03- A. 159 I.C. 7G3 = 1935 L. 
26. Whero the garnishee in the above case 
objected to the attachment of the money on 
the ground that tho amount had been adjust- 
ed in some other account with tho mortgagor 
and there was no money left with him to be 
attached and his objection was rejected and 
he filed a suit for declaration that the 
money left with him had been adjusted and 
there was no money to be attached. TIrltl. 
that his remedy was to file an appeal from 
tho order of the executing Court and the 
suk was incompetent under R. G3-A. 159 I. 

C. 763 — 1935 L. 2G. Attachment of debt due 
to judgment-debtor — Judgment-di btor’s claim 
against garnishee becoming barred during in- 
vestigation by Court. Held, that it was 
competent to the Court to order the garnishee 
to pay the amount in spite of tile expiry of 
limitation afer attachment or at any rnto 
during investigation under R. 63 (A). 1937 

L. 255. On an application by tho decree- 
holder under R. 63 (A) to secure adjudica- 
tion as to tho indebtedness of other persons 
to his judgment-debtor, a Court-fee stamp of 
only one rupee is payable, and the decree- 
holder cannot be required to pay an ad valo- 
rem Court-fee on such an application. 17 L. 
467 = 38 P.L.R. 199. 

O. 21, R. 63-H: (Patna amendment!. — Tho 
new rule of O. 21, R. G3-TI does not con- 
fer a right of appeal in garnishee matters 
in cases whero no nppeal ordinarily lies, e.g., 
in the execution of a decrco of the Court 
of Small Causes by that Court itself. 22 Pat. 
L.T. 396 = 196 I.C. 66 . 

O. 21, B. 64. — This rulo does not apply to 
a money decree. It cannot be sold in execu- 
tion. Once such a decree is nttachod the 
procedure indicated in O. 21, B. 53 should be 
followed. 13 PX.T. 612=1932 P. 349. A 


debt can be sold under this rule. 35 I.C. 469 
— 10 Bur.L.T. C. Court cannot sell property 

T Ch o d ‘ 42 I C * 25y J aU} o 9 I.C. 918= 
13 C.L J. 243. But sale so held is not void. 
151 I.C. 382 — 1934 R. 188. Writ of attach- 
ment giving wrong number— Sale proclama- 
tion giving correct number— Validity of sale. 
oi C. 1206. Moveable property need not bo 
in the custody of tho Court at the time of 
sale. 28 I.C. 62 = 1915 M.W.N. 159. Although 
an order absolute for sale of all the mortga- 
ged property bus been passed, the executing 
Court is not bound to sell the whole of the 
property. 27 A. at 265. Preliminary 
decree in suit for unpaid mortgage money — 
Saleability in execution — Procedure after 

21, R. 53 not applicable. 
193i A.W.R. 049 = A.I.R. 1937 All. 652. Exe- 
cution sale, whon tho decree is for larger 
amount than what was due, i s not vitiated. 

839 = 15 C.L.J. 423. When property 
has. once been sold in execution it cannot 
again be sold at the instance of another 
decree-holder. 12 C. 317. See also 41 P.L.R. 
305. But see 30 C. 559 (F.B.). Court 

cannot refuse to sell on the ground that a 
stranger to tho suit impeaches tho decree. 

5 B. 532; 15 B. 98. The material date for 
deternuning tho status of a defendant in 
execution as to whether ho is an agriculturist 
or not, under tho Dekkan Agriculturists’ 
Relief Act, is the date of the order for salo 
under R. 64, and not tho date of the ordor 
subsequently mndo nfter notice under R. 66 . 
152 I.C. 589. 

An Appeal will lie from an order passed 
under this rule. 4 C.L.R. 27. Order under 
Rr. 64 and 66 directing properties to be sold 
in a particular order — Appeal. 156 I.C 14t 
= 1935 M. 714. Under O. 21, R. 64, C. P. 
Code, it is not incumbent upon the executing 
Court to value the property to bo sold, excopt 
in cases whero tho Bihar Money Lenders Act 
applies, and to order a sale of part only of 
tho property, if the proceeds of such part 
would, in the opinion of the Court, be suffi- 
cient to satisfy the decree. Tho Court has 
no doubt a discretion to order the salo of 
part only of tho property. Where the Court 
is not asked to act under O. 21, R. 64, by 
exercising its discretion to sell part only of 
the property attached, it is not opon to the 
judgmont-debtor to raise that point in second 
nppeal and complain that the executing Court 
hns failed to exercise its discretion and ** 1 £T°* 
fore the case should bo remanded. Tho 
High Court will not in second appeal en- 
tertain a new point for the first tjroe,. where 
that involves any further investigation of 
facts. 22 Pat.L.T. 855. 
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LOC. AM. — [Patna.] O. 21, r. 64. — In r. 64 for the words “attached by it” substitute 
the words “ in respect of which it has made an order of attachment.” 

Insert the words “ which is ” between the words “ and ” and “ liable.” 

65. Save as otherwise prescribed, every sale in execution of a decree shall be 
_ , , , conducted by an officer of the Court or by such other 

and a how b madc.° m conducled person as the Court may appoint in this behalf, and 

shall be made by public auction in manner prescribed. 

LOC. AMS. — [Nagpur.] Rule 65. — In r. 65 of O. 21, the following sentence shall be 
added , namely : — 


“Such officer or person shall be competent to declare the highest bidder as purchaser at the 
sale, provided that, where the sale is made in, or within the precincts of the Court-house, no such 
declaration shall be made without the leave of the Court.” 

[Rangoon.] In O. 21, the following shall be substituted for r. 65 : — 

“ 65- (0 Sales shall be conducted by Bailiff, or Deputy Bailiff, but the duty may be entrusted 

to a process-server when the property is movable property not exceeding Rs.50 in value and when, 
in the opinion of the Court, for reasons recorded in the diary of the case, the Bailiff or Deputy Bailiff 
cannot personally conduct the sale. 


(2) Subject to the terms of the proviso to r. 43 and of r. 74, some one day in each week 
shall be set apart and regularly observed for holding sales in execution of decrees ; and some well- 
known place in the vicinity of the Court-house or the public bazaar shall be selected for the purpose. 

(3) Subject as aforesaid, and unless the Court is of opinion that for any special reason a sale 
on the spot where the property is attached or situated will be more beneficial to the judgment-debtor 
all property, whether movable or immovable, attached in execution of decree shall be sold at the 
time and place selected. 

The day to be set apart, and the place selected for holding the sales, and any changes therein 
shall be reported for the information of the High Court. 

(4) The following scale is laid down as to the amount which may be deducted from the 

proceeds of the sale of property sold in execution of the decree, as the expenses of sale, and paid to 
the officer conducting the sale under the orders of the Court as his authorized commission : 

When the proceeds of sale do not exceed Rs. 500 — 5 per cent. 

Where they exceed Rs. 500 and do not exceed Rs. 5,000 — 5 per cent, on the first Rs. 500 
and 2 per cent, on the remainder. 

Where they exceed Rs. 5,000— at the above rate on the first Rs. 5,000 and one per cent, 
on the remainder. The calculation of the commission shall be on the whole amount realized in 
pursuance of one application for execution. 

(5) Subject to the provisions of sub-rule ( 1 3) of r. 45-B, no further sum beyond this authorized 
commission and the cost oi conveyance ol property to the place of sale shall be deducted from die 
sale proceeds. 


NOTES. 

O. 21, R. 65. — A sale should ordinarily be 
conducted at some place within the jurisdic- 
tion of the Court ordering the sale. 13 13. 
22. In the absence of the Sub Judge, it is 
not competent to the District Judge men- 
tioned in decree — Sale not liable to bo set 
aside. 123 I.C. 755. “Judgment-debtor” — 
Decree against Hindu father and son — 
Insolvency of father — Official Receiver im- 
pleaded in execution — Notice of sale procla- 
mation is to be served on him. 41 LAV. 309. 

Prociamation. — The object of the procla- 
mation is to give notice to intending purcha- 
ser and not to judgment-debtor. 12 W.R. 
488. See also 20 A. 412. Sale proclamation 
can bo issued before objections are disposed 
of, but sale before the objections are dispos- 
ed of cannot be held. 43 I.C. 450. Separate 
proclamations are not necessary, when pro- 
perties are situate in different villages unless 
proper notice could not otherwise be given. 
9 I.C. 698= 13 C.L.J. 192. That property to 
bo sold in execution is the subject-mattor of 
a pending suit by a defeated claimant is a 
material circumstance for the bidder to 

GC M.— 132 


know and must find a place in the sale pro- 
clamation. 1931 MAV.N. 1162 = 61 M.L.J. 
683. Where sale proclamation stated that 
judgment-debtor was entitled to a half share 

fnrm/] tai ?i ° f famil - v property which 

formed the subject of an independent suit 
for partition and subsequently the partition 
smt ended in a decree. Held, that decree- 
holder was not bound to have sale proclama- 
t. on amended so a 8 to perform the duties 
required by this rule. 12 W.R. 238. After 
the property is knocked down on a bid, the 
purchaser will not bo permitted to withdraw 
his bid 21 C.L.J. 174 = 19 CAV.N. 633. Sale 
us complete when officer conducting the sale 
knocks down the property to the highest, 
bidder. 1931 L. 78. And it is not open to 
tho Court thereafter to offer the property to 
any person who may bo prepared to purchase 
i* far o higher amount. (1931 L. 78 and 1933 
N. 123, Foll.)^ 1936 L. 555. In connection with 
the sale of immovable property subject to 
an incumbrance, the auction-purchnser is 
entitled to contest the factum and the validity 
of the incumbrance. 11 L. 90 = 120 I.C 162 
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spot, see 


^43 of^c r & £avdl ^ ° Ut l ° ScI1 P">P«ty on the 

no commission shall be paid to^TSSfiff' forseUi^Se^property" ^ provisions of r * 92 ( 2 ) below, 

of any sale of property ( mor tga^d ^ olh^nvLV)^ commission or fee in respect 

order of the Court directing^ authorizing 2h 7* ° r 

1 1 ,/?? The gross P rocccds of sales shall be entered in Register II -inH * n -vJ* J ^ b ? VC ' 
and shall be paid into the treasury.” g ** and In bailiff s Register I 

66. ( 1 ) Where any property is ordered to be sold by public auction in exe- 

Proclamation of sales by of the intendoH^’l 1 ^ 9° Urt S ] iad cause a proclamation 
public auction. intended sale to be made in the language of such 


NOTES. 

O. 21. R. 66. — Per Sulaiman, J . — An order 
under O. 21, R. 66 is not a judicial adjudi- 
cation of any question arising between the 
parties to the execution, but merely the 
issuing of directions ns to the mode of pro- 
clamation of sale. The approximate estima- 
tion of the value of the property cannot ever 
bo regarded ns a determination of any ques- 
tion arising between the decree-holder and 
the judgment-debtor within the meaning of 
S. 47, C. P. Code, and such an order ia not 
appealable ns a decree. 2 Fed.L.J. 183 = A. 
I.R. 1939 F.C. 74= (1939) 2 M.L.J. (Supp.) 
45. Court is entitled to presume that the 
provisions of this rule have been complied 
with. 9 A. 690. The words ‘part of the 
estate’ mean aliquot part of an estate. 11 
Bom.L.R. 56. Where a debt is to be sold, 
and the debtor says that no debt exists, the 
Court should satisfy itself that a debt exists, 
before ordering its sale. 4 B. 323. Sec also 
10 AI. 194; 28 A. 262. No duty is cast by 
this rulo on the judgment-debtor to help 
Court by particulars. 105 I.C. 335. But 
see 27 A.L.J. 619 = 116 I.C. 448. The obli- 
gation of settling a sale proclamation really 
rests on the Court. It is incumbent on the 
Court to see that all the particulars required 
under O. 21, R. 66 are given properly so ns 
to enable intending bidders to know exactly 
what they arc going for. It is very undesir- 
able that properties should bo sold in large 
lots. The Court would do well to group the 
lands into small and convenient lota after 
notice to the parties and settle the sale pro- 
clamation with proper upset prices and have 
the properties sold. 47 L.W. 773 = A.I.R 
1938 Mad. 720. Under O. 21, R. 66. the exe- 
cuting Court has to insert in the sale procla- 
mation the valuation given by the judgment- 
debtor, and that valuation has to bo inserted 
as given by tho judgment-debtor and must 
not be altered or corrected by the decree- 
holder beforo insertion. Where in execution 
of a finnl decree on a mortgage, a number 
of villages in an estate constituted into a 
fleparato mahal by collcctorate partition are 
proclaimed for sale as a singlo block with 
a single upset price, and tho judgment- 
debtor puts in a separate valuation of each 
village and prays that the sale should be 
held village by village, the Court must accept 
the same and order a sale village by village, 
and tho mahal should, for purposes of sale, 


J5J- brokcn up into lots, although the sale is 
the sale of a single mahal. It i 8 not, how- 
ever, necessary that the proclamation should 
bo separately published in every village 
affected, but the sale should bo directed on 
tho valuation as given by the judgment- 
debtor for each village, and village by vil- 

K&n p 8 ; JS 353 = 21 Pat.L.T. 108 = A.I.R. 
1940 Pat. 422. An order inserting the judg- 
ment-debtor's claim in the proclamation for 
1 ° ^contrary to law if the claim is disput- 
ed- 189 I.C. 446 = A. I.R. 1940 Rang. 153. 

1 ecree against Hindu father — Application 
to execute against interests of sons also— 
Maintainability. 53 B. 777 = 31 Bom.L.R. 1115 

1929 ^ Sale on basis of final decree 

—Occupancy rights not as to include the 
specific items of property allotted to the 
judgment-debtor. 39 L.W. 396 = 1934 M. 260 
— 6«» M.L.J. 464. Tho failure to issue any 
proclamation at all does not ipso facto vitiate 
the sale. [21 C. 66 (P.C.), Rel. on.l 151 I.C. 
382 = 1934 R. 188. 

Notice. — Irregularity in service of Notice 
—Burden of proof. 145 I.C. 915 = 1933 P. 
640. Tho provisions under tlii 8 rule for 
notice are directory and not mandator)'. 
They are not for tho benefit of the judgment- 
debtor but. with a view to ascertain exact 
rights. 44 I.C. 252. But sec 181 I.C. 542 = 
1939 Pesh. 9. Omission to issue notice on 
a fresh execution application for settlement 
of terms of proclamation does not eons' : tvte 
an irregularity. 65 I.C. 988 — 24 O.C. 391; 
also 90 I.C. 351=1926 O. 76; 1939 Pesh. 9. 
Omission to give notice of sale to the judg- 
ment-debtor lenders the sale void. 38 I.C. 
98 = 11 Bur.L.T. 40. But sc* contra 99 I.C. 
515 = 1927 L. 84. So also want, of notico to 
legal representative of judgment-debtor. 49 
A. 830=102 I.C. 239 = 25 A.L.J. 507. See also 
145 I.C. 731 = 1933 A. 054 TI 10 fact that 
tho judgroent-dcbtoi has not appeared ^ at 
any previous stage of the proceedings docs 
not absolve tho Court from complying witn 
tho O. 21, R. 66 (2) which requires a notice 
to be sent to 'he judgmont-dpbtoi. Omission 
to give such notice is a material irregularity. 
20 N.L.J. 283. An ex parte order settling the 
terms of a proclamation does not operate a 
res judicata in an application for release 
property which had been attached wi 
notico to him. 46 M. 768 = 45 M.L.J . 346. 
Tho failuro to pass a formal order under u. 
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( 2 ) Such proclamation shall be drawn up after notice to the decree-holder 
an< ~ . e judgment-debtor and shall state the time and place of sale, and specify 
as fairly and accurately as possible — 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of the estate, where the 
property to be sold is an interest in an estate or in part of an estate paying revenue 
to the Government ; 

(c) any incumbrance to which the property is liable ; 



NOTES. 

5, R. 19 in respect of service of notice under 
R. 06 is not n material irregularity: it due9 
not vitiate the sale. 1934 L. 985. “Judg- 
ment-debtor” — Decree against Hindu father 
and sou — Insolvency of father — Official Re- 
ceiver impleaded in execution — Notice of 
sale proclamation — If to be served on him. 
41 L.W. 309 = 1935 M. 459. 

Time and Place. — The time of sale which 
is required to bo set out means the time at 
which the sale would begin. Bidding ought 
not therefore to start until the advertised 
timei arrives. 1930 A.M.L.J. 13. No sale 
can take place except at the time advertised. 
16 C. at 798. Date of proclamation is the 
day on which the public are made known of 
its subject-matter. Court can fix another 
date when the due date has already expired. 
■39 I.C. 715. Non-mention of time of sale is 
a material irregularity. 51 I.C. 804 = 15 N. 
L.R. 125; also 28 I.C. 184=18 O.C. 1; 37 
C.W.N. 022 = 1933 C. 002. A proclamation 
which does not state the place of sale is irre- 
gular. 9 A. 511. Sec also 5 Bur.L.J. 183. 
The sale should ordinarily be held at some 
place within the jurisdiction of the Court 
ordering the sale. 13 B. 22. A sale held 
at a time or place different from the one 
mentioned in the proclamation is not an ille- 
gality that invalidates sale in toto. It is 
only an irregularity which only makes the 
sale voidable at the instance of the debtor, 
if it has caused substantial loss. 1933 Posh. 
57. Where the judgment-debtor objects to 
the order of salo on the ground of material 
defect in the sale proclamation at a time 
when ho was not prevented under law from 
raising such objection, but the application 
is dismissed solely on the ground that the 
romedy under O. 21, R. 90 in open to him 
and if it is eventually found that that remedy 
is not available to him under the Inw, the 
judgment-debtor is entitled to claim an ad- 
judication upon the objections taken by him 
at an earlier stage. 177 I.C. 116 = AlR 
1938 Lah. 65. 

O. 21, R. 66 (2) (a). — Absence of plan of 
house does not vitiate sale. 1925 O. 150 (1). 
Omission to mention that the interest of the 
judgment-debtor was only one third does not 
amount to misdescription and does not viti- 
nto sale. 134 I.C. 692 = 33 Bom.L.R. 750 = 
1931 B. 367. Where after duo notice and with 
his full knowledge, judgment-debtor allows 
properties to be sold in execution, he is pre- 
cluded from afterwards impcaching the sale 


on the ground that the mortgagee lias caused 
to be sold in execution properties, which 
were not comprised in the mortgage and 
which could not therefore be lawfully sold. 
40 CAV.N. 428. 

O. 21, R. 66 (2) (b) . — Omission of 
statement of revenue assessed, in a sale 
proclamation is an irregularity on which a 
sale can be set aside. 45 M.L.J. 403=28 
C.W.N. 593=75 I.C. 546=1923 P.C. 93 
(P.C.). At an execution sale, the mining 
rights which the judgment-debtor had under 
a certain document of lease were sold. In 
the sale proclamation, the boundaries of 
the area covered by the document were in- 
dicated but not its extent. Further no indi- 
cation was given of the nature of the coal 
deposits. There was also no extract of the 
document of lease. As regards valuation 
of the property, there were contradictory 
statements. Held, that the sale proclama- 
tion did not comply with the terms of O. 21, 
R. 66 (2). 42 C.W.N. 661. 

O. 21, R. 66 (2) (c) . — It is the duty of 
Court to obtain from all available sources, 
a list of existing encumbrances, but the 
Court does not and cannot guarantee that 
the list published contains all existing en- 
cumbrances or that the incumbrances notified 
are valid. 27 A. 97 (110) (F.B.). See 
also 30 C. at 606 (F.B.); 13 M.L.J. 227; 
23 I.C. 871=1 O.L.J. 50; 50 I.C. 145=6 
O.L.J. 67. Where property is in posses- 
sion of a third person who has a valid title 
to the same to the knowledge of decree- 
holder, failure on the part of the decree- 
holder to make mention of such person’s 
claim to property brought to sale amounted 
to neglect of the statutory duty imposed on 
him. 20 N.L.J. 111=1937 N. 140. Arrears 
of rates due to the corporation in respect 
of property are, under the Calcutta Munici- 
pal tax, a statutory charge on the premises. 

It is therefore the duty of the party having 
the carriage of the execution proceedings to 
find out any arrears of taxes and to have 
them mentioned in the proclamation of sale. 
40 C.W.N. 41=63 C. 621. It is not neces- 
sary that the amount of interest on incum- 
brances should be calculated actually and 
the figure given. 150 I.C. 1134=1934 M. 
260—66 M.L.J. 464. Non-mention of 
restrictive clauses in the matter of redemp- 
tion, in the case of mortgages which were 
mentioned in the sale proclamation, does not 
render the sale liable to be set aside. 13 L. 
W. 444=62 I.C. . 735. An omission to 
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(d) the amount for the recovery of which the sale is ordered • and 

, ^ evCr , V oth ? r thm S which the Court considers material for a purchaser 

know in oidei to judge of the nature and value of the property. P 


NOTES. 

mention incumbrances in sale proclamation 
cannot by itself be injurious to judgment- 
debtor. Moreover that irregularity is dis- 
tinctly waived by judgment-debtor if he 
agrees that the previous proclamation of sale 
should suffice and that there should be no 
further proclamation of sale. |3 I A 230 
(P.C.) Ref.] 55 A. 519=1933 A. L.J. 1273 
1 — 1933 A. 546. Sale proclamation referring 
to encumbrance — Sale is not made subject to 
encumbrance— Purchaser not debarred from 
contesting the encumbrance. 126 I.C. 389 
See also 1J L. 90; 155 I.C. 10=1935 R. 19; 
1936 M. 70. A Court cannot in execution 
of the decree based on a puisne mortgage 
order a sale under R. 66 (2) (c) subject 
to prior mortgagee’s decree. It can only 
notity the prior mortgagee’s incumbrance. 
132 I.C. 767=1931 O. 157. See also 1931 
A. L.J. 398=1931 A. 549. With respect to 
property subject to several incumbrances, 
Court is not expected to adjudicate on the 
rights of subrogation claimed by the rival 
incumbrances; it is enough to mention the 
fact that claims of subrogation arc put for- 
ward. Whether or not those rights subsist 
cannot and should not be decided at that 
stage. 1933 A. 287=1933 A. L.J. 89=146 
I.C. 477. 

O. 21, R.. 66 (2) (d). — Court is entitled 
to specify in the sale proclamation, and 
direct execution for, not only the sum due 
under the decree and interest to the date of 
the application for execution but also the 
further interest due from the date of the 
application to the date of actual sale, though 
the latter is not expressly included in the 
application. 36 r.W.N. 404 = 1932 C. 555. 

O. 21, R. 66 (2) (e). — It is not obligatory 
to put down the value of the property in the 
sale proclamation. 138 I.C. 612=1932 A. 
664; I.L.R. (1939) Rom. 389=41 Botn.L. 
R. 320=1939 Bom. 182. Omission to 
mention income from the property does not 
Y>t*ate salc - 39 T -C. 59=11 P.L.R. 

,38; 0939) Bom. 

389—1939 Bom. 182. Value cannot be put 
by Court before clay fixed for hearing of the 
parties. 3 Pat.L.T. 342=65 I.C. 360. 
Under-valuation, when resulting in material 
injury, is a good ground for setting aside a 
sale. 13 I.C. 337=14 C.L.J. 541; also 9 
I.C. 698 = 13 C.L.J. 192; 24 I.C. 468=7 
Bur.L.T. 64 Value of property is a mere 
estimate but it must be a fair estimate. 1 

?• 2 i 4 U ? e * atso 48 kC. 141=3 P.L.J. 
5J8; 2 P.L.J. 130=37 I.C. 872; 55 A. 519 
i=1933 A. L.J. 1273=143 I.C. 673=1933 A. 
546* A sale can be set aside on the ground 
that a valuation other than one put by the 
Court was inserted in the sale proclamation. 

73 I.C. 31 7; also 49 I.C. 195=4 P.L.J. 39. 
valuation given by both the parties being 
inserted in the sale proclamation. See 83 
I.C. 430=1924 C. 589. It cannot be laid 


down as a general proposition that Court 
must enquire and give a definite valuation 
of he property sought to be sold. Court 
might in the circumstances of a given case 
state two separate valuations of the pro- 
perty to be sold as given by the decree-holder 
and the judgment-debtor as it may not be 
possible to estimate the value even on an 

ca ? -°'? t ?,r ,n x q r ui 7- 58 C * 577=132 I.C. 687 
=3a C.W.N. 142=1931 C. 520. If Court 
does not consider that value of the property 
should be mentioned in the proclamation on 
account of the peculiar nature of the pro- 
perty it may not do it; but if on the other 
hand it considers that the value is a materia! 
piece of information for an intending pur- 
chaser it should be put "as fairly and accu- 
rately as possible”. Except in exceptional 
cases where it is not possible to ascertain 
the value or where it may be found that in 
the circumstances of the case the value need 
not be ascertained, Court is bound to put 
? r an< ^ accurate value in the proclamation. 
Where the valuation put by the parties was 
not satisfactory and it appeared that the 
approximate valuation could be otherwise 
ascertained, it is a case wherein the Court 
should determine the valuation by summary 
inquiry and insert the same in the sale 
proclamation. 35 C.W.N. 907. (Case- 
law discussed.) (51 M. 655, Disappr.) 
As to the duty of Court in regard to valua- 
tion, see 37 C.W.N. 231=60 C. 581=144 
I.C. 892=58 C.L.J. 218=1933 C. 511. 
Also 36 C.W.N. 347=1932 C. 576; 37 C. 
W.N. 622=60 C. 636. The Court is not 
at liberty to take any imaginary figure, or to 
state the value of the property at any figure 
it thinks to be proper; and though the judg- 
ment-debtor who objects to the decree- 
holder’s valuation may fail to lead evidence 
on the point the Court cannot ignore the 
enquiry or materials directed by it and which 
arc before it. 159 I.C. 358=37 Bom.L.R. 
489=1935 B. 331. It must consider all the 
materials placed before it and must value 
the property at an adequate and proper 
figure. Failure to observe this will amount 
to material irregularity vitiating the sale. 
{Ibid.) Valuation by decree-holder — Ob- 
jection by judgment-debtor — Court taking 
evidence and holding valuation — Order for 
release of part of property and sale of rest 
only— If bad. 153 I.C. 1024 (1 )=1935 P. 

143. The estimated value of the property 
and its income need not be stated. 8 C. 
W.N. 264. But jee 8 C.W.N. 257. The 
property must be described with reasonable 
accuracy. {Ibid.) Omission to mention 
value of land is not a serious irregularity, 
unless it has a prejudical effect. 1922 C. 

93; 121 I.C. 360; 1930 N. 191; 58 C. 813 
=35 C.W.N. 75=1931 C. 490. Cl. {e) 
does not require the Court to make an 
investigation into the question as to the va ue 
of the property to be sold. 31 C. 922. But 
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( 3 ) Every application for an order for sale under this rule shall be accom- 
panied by a statement signed and verified in the manner hereinbefore prescribed 
for the signing and verification of the pleadings and containing, so far as they are 
known to or can be ascertained by the person making the verification, the matters 
required by sub-rule ( 2 ) to be specified in the proclamation. 


NOTES. 

■see 105 I.C. 212=1927 M. 943. In order 
that a plea of under-valuation should be 
upheld it must not only be shown that there 
was under-valuation in fact but also that it 
prejudiced the judgment-debtor. 32 C.W. 

N. 309. Lease-hold right in mill — Determi- 
nation of value. 149 I.C. 1043=1934 L. 
146. 

O. 21, R. 66 (2), Proviso (N.-W.F.P.) 
and R. 90. — Proviso to O. 21, R. 66 (2) 
does not condone the failure of the execution 
Judge to mention the correct estimate of 
the value of property proposed to be 
auctioned. When the decree-holder and 
judgment-debtor give their respective esti- 
mates of the value at two different figures, 
failure to give both the estimates in the 
proclamation is serious omission likely to 
influence the minds of those who propose to 
buy the property and therefore amounts to 
material irregularity referred in O. 21, 
R. 90. 181 I.C. 542=A. I.R. 1939 Pcsh. 
9. 

O. 21, R. 66 (3).— O. 21, R. 66 (3) 
makes it mandatory that an application by 
the decree-holder under R. 66 should be 
given, as it gives advantage to the Court of 
enabling it to obtain all necessary infor- 
mation required for drawing up a procla- 
mation of sale. Therefore failure of the 
decree-holder to present an application under 

O. 21, R. 66 (3) is a material irregularity 

contemplated by O. 21, R. 90. 181 I.C. 

542=A.I.R. 1939 Pcsh. 9. Verification by 
a person acquainted with the facts is 
enough. 59 I.C. 282=1 Pat.L.T. 647. 
Non-filing of verified statement is mere 
irregularity. 105 I.C. 335. But see 116 
I.C. 65=1929 N. 305. Property of judg- 
ment-debtor stated by dccree-boldcr to be 
ancestral and so found by Collector — Exe- 
cution transferred to Collector — Contention 
by decree-holder that property not ancestral 
—Res judicata. 1932 A. L.J. 1118=143 I.C 
522=1933 A. 192. 

Right of purchaser.— All that Court 
sells is the right, title and interest of the 
judgment-debtor, as these existed at the 
date of sale and as these could have been 
honestly disposed of by judgment-debtor 
himself. 27 A. 684; also 20 I.C. 753. Sale 
of debt due to judgment-debtor— Suit to 
recover debt— Debtor can prove debt 
amount to be smaller than what was sold 
29 Bom.L.R. 285=101 I.C. 335=1927 B. 
234. A purchaser of immovable property 
buys at his own risk, unless the sale is 
vitiated by fraud. 9 Bur.L.T. 169=33 I.C 
1003. But when property is sold subject to 
Purchaser cannot question the lien 
47 I.C. 224. As to the validity of a pur- 


- uiumcr oi me ciecree- 

hohler m Court auction, see 21 L.W. 226= 

86 I.C. 886 (1). A purchaser cannot ques- 
tion validity of prior mortgages. 24 I.C. 

J / 175 *' , also 45 I.C. 777=5 O. 

,'lr Y • where a mortgage is simply 

notified at the time of sale, but the sale is 

; s ubjcct i. *° mortgage, purchaser can 
question validity of mortgage. 44 A 714 

T 6 2 °j £ L 7 & /n = . ,9 f ^ S 443. See J/st 
2 of' I 3 i7n 9oV^ 422; 28 r -C. 360= 

I r Y1? : \ s i c - 461 • But see 12 

I.C. 855=4 Bur.L.T. 142. The purchaser 

nn?ifin? n - CSt ,i a mo Y gagc cvcn when it is 
M I fi r th c e - V r ^ c aniation - 43 A - 4 89= 

34 T c C l f 5 4 ''wi 354; 25 C.W.N. 942= 

decree-holder was the purchaser is set aside 
the judgment-debtor is entitled to set-off 
against the decretal amount, the net income 
(Rrived by the decree-holder. 24 I.C. ^68 

is 7 amh^ L T * 6 f* V y hcn t,ie Proclamation 
ntn f^ b g U i’ the decrcc must be looked 

77l Jl926 e A 730 WBS aCtual,y so,(L 96 LC - 

Estoppel. — he mere fact that a 

«tlblish n< tha d t fh 3 SalC proc ! amati °n d oes not 
thir 1C pro , perty *s sold subject to 

not tli 5 agc ’ and tbe auction-purchaser is 
not therefore, estopped from raising the 

171 i°r 'he morfgage? 

937 Oudh 493 =19 i 7 - °, W -N. 9J4 =AJ.r: 
estonm-d rn! 3, r,- A Judgment-creditor is not 

r T 0 d f , ^ 

aware^that 3 *(he^ descn'ption ^n^ the "1° 

cannot'^uesUo^^ Ve s 1 aI “ d a f " ds 

DT 29 12 A M 6- 12 91 : f ^ 

introTv'n '? -'^-t up C -^-cuXance 

Omission by decree-holder to specify in 

charg? r0 fn an i? t,0r r the existence °f a first 
decrees rWc . favour in respect of rent 
his rlnr CS n °* esto P ^ llni from enforcing: 

branccr w8o agamSt * ? subse <l* ie nt encum- 

with ° *f- n0t m any way connected 

with the execution proceedings or otherwise 

prejudiced by the omission in the sale nro 

mem a dX' N - L ^ 274 • When aj^dgl 
u * hav . ,ng noticc of proceedings 
once fails to raise an objection he ca nnSf 

aggm challenge the sale on any ground'. 13 
• J3/_I4 C.L.J. 541; also 4 Pat.L.T 
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(4) For the purpose of ascertaining the matters to be specified in the nro- 
clamation, the Court may summon any person whom it thinks necessary to summon 
and may examine him in respect to any such matters and require him to produce 
any document in his possession or power relating thereto. y 

sub-rule ^':- MS '~ tLAHORE ^ N ' WFP] °* 21 ’ r * 66.-AM following words to cl. (e) of 

“Provided that it shall not be necessary for the Court itself to give its own estimate of the 
value of the property ; but the proclamation shall include the estimate, if any, given by either or 

[Lahore.] After sub-rule (a) of r. 66, add the following as sub-rule (3), and re-number the existing 
sub-rules (3) and (4) as (4) and (5) respectively : — 

“ (3) Where the property to be sold is movable property which has been made over to a 
custodian under sub-clauses (a) or (c) of clause ( i ) of r. 43 of this order, the Court shall also issue 
a process by way of notice to the custodian, directing him to produce the property at the place of 

salc ’ u VTf t0 bc s P ecif,cd l thc c rcin wi, 5 a warning that if he fails to comply with the directions, he 
shall be liable to action under i>. 145 of the Code of Civil Procedure.” 

(High Court Notification No. 150-7?. Xl-y- 14, dated the 16 th May , 1939.) 

[Madras.] Re-number the existing cl. (r) to sub-rule (2) as (/ ) and add the following as cl. (e) 

“ die value of the property as stated (i) by the decree-holder and (ii) by the judgment-debtor.”- 

(Vide Fort St. George Gazette, dated QOth October, 1936. Pt. II, pp. 1394-1396.) 


NOTES. 

721=2 P. 916; 49 M. 333=1926 M. 755=51 

M.L.J. 165; e.g., gross under-valuation, 
37 C.W.N. 1054; limitation, 37 C.W.N. 
752=1933 C. 855; or misdescription of pro- 
perty, 158 I.C. 556=1935 C. 614. Failure 
to attend at the settlement of proclamation 
does not estop plea of non-liability to attach- 
ment. 46 M. 768=45 M.L.J. 346. When 
a party docs not raise any objection to 
incorrect sale proclamation, he is estopped 
from questioning about any irregularity 
consequent on it. 38 M. 387=25 M.L.J. 
198; also 21 N.L.R. 23=88 I.C. 831. 
Refusal by trial Court to fix a particular 
order in which property is to be sold is no 
bar to the executing Court considering the 
same question. 96 I.C. 492=1926 M. 834= 
51 M.L.J. 135. Valuation by decree-holder — 
Objection by judgment-debtor — Court taking 
evidence and holding valuation — Order for 
release of part of property and sale of rest 
only not bad. See. 153 I.C. 1024 (1) = 1935 
P. 143. 

Revision. — An order for issue of procla- 
mation is subject to revision by High Court. 

2 P.L.J. 130=1917 P. 105. 

Appeal. — An order under this rule is not 
appealable under O. 43, R. 1. 59 I.C. 282 

= 1 Pat.L.T. 649. See also 1926 C. 1184; 
1937 Rang. 157. As to what kinds of 
orders under this rule arc appealable, see 
96 I.C. 492=1926 M. 834=51 M.L.J. 135. 
An appeal lies against an order disallowing 
the objection of the judgment-debtor. 30 
C. 617. But jcc 27 M. 259 (F.B.). No 
appeal lies against an order under sub-R. 
(4). 36 I.C. 402=10 Bur.L.T. 115. 

Order settling the order in which properties 
are to be sold is appealable. 45 M.L.J. 
478=1924 M. 365. Sec also 156 I.C. 141= 
1935 M. 714. An order fixing upset price 
is not appealable. 44 M.L.J. 599=1923 
M. 619; 114 I.C. 652=1928 M. 1169; 1937 
Rang. 157. No appeal lies against an order 
settling the terms of a sale proclamation. 

46 I.C. 564. But see 49 I.C. 539. Order 


refusing to notify incumbrances is not 
appealable. 4 P. 731=6 Pat.L.T. 843. 
See also 48 A. 260= 92 I.C. 644=1926 A. 
268. No appeal against an order refusing 
to re-open valuation fixed in sale proclama- 
tion. 6 Pat.L.T. 507=90 I.C. 276; 6 O. 
W.N. 1085. An order accepting the valua- 
tion put upon a property is not appealable. 
22 I.C. 548; also 17 I.C. 88=16 C.W.N. 
970. Order fixing valuation is not appeal- 
able. 38 I.C. 616=2 Pat.L.L 13. See 
also 11 I.C. 759=14 C.L.J. 607; 99 I.C. 
455; 91 I.C. 819=1926 C. 610; 1932 A.L.J. 
859=1932 A. 696. No appeal lies against 
an order overruling objections as to inade- 
quacy of price and as to the sale of the pro- 
perties in separate lots. 134 I.C. 833=1931 
A.L.J. 1084. An order for issue of sale 
proclamation when a stay has been ordered 
at the instance of the judgment-debtor is 
not appealable. 64 I.C. 547=35 C.L.J. 
170. A liquidator is not a representative of 
the judgment-debtor within the meaning of 
S. 47. Where a liquidator of a co-operative 
society applied claiming priority over a 
mortgage decree and the Court passed an 
order under O. 21, R. 66 giving priority, 
held, that the order was not appealable. 30 

N.L.R. 240=148 I.C. 714=1934 N. 201. 

Second appeal. — If under-valuation and 
want of notice of sale arc the grounds of 
a petition under R. 90, they properly come 
under R. 66 and a second appeal is com- 
petent. 1925 M. W.N. 701=1925 M. 1142. 

Stf.p-in-aid. — An oral application for the 
settlement of terms of proclamation is a 
step-in-aid of execution. 2 P.L.J. 5=38 
I.C. 540. ^ 

O. 21, R. 66 (Lahore).— Under 0 . 2 , 

R. 66, as amended by the Lahore High 
Court, it is incumbent upon the Court 
issuing the proclamation to include the 
estimate of the value of the property, it 
any, given by either or both the P art, ^l 
191 I C. 612=42 P.L.R. 404=A.I.R. 194(V 
Lah. 394. 
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words £ A0PUK ' ] RU ‘ e 66 - In Cl - W o f ^b-nrle (a) of r. 66, after .ho word - property - insert .he 

[p! “o. af d rlr h0 ‘ der ’ 5 C3 ' ima '' ° f thC aPPrMima " pri “” 

and - ssas« ssr 

the decreK^ f™P«* “.her ,ha„ .hose, if any, mad, by 
no. vouch for .he ac cuL^f Se^r^ ^ ^ d °“ 

[RANOOOrn] In O. a., r. 60, .he following shall be added a. .he end of sub-rule (a) 
exceeding Rs. 350 in v aluc!” Ch n0tic ' sha11 bc ncccssary ln the ca se of immovable property not 

Mode of making proclama- |.?7* ^ vr, > proclamation shall be made and 

C": — » ►»«*« 

^ a. a2'G,2« 0 “"„" p ” b,i,h "; 

such publication shall be deemed to bc costs of the sale * 1C C ° StS 

-My. * “■» » r 

p,op„ „r a* ac .pi 5 STST^ ^ 

LOC. AMS. [Madras.] Add the following as sub-rule (4) • 

. . ■ !* M Un,css thc Court so directs it shall not bc ncccssarv rr, *~„a 

to the judgment-debtor.’' > to send a co Py of thc proclamation 

(Vide Fort St. George Gazette , dated 20th October, 1936 Part tt nrt , 

[Patna.] O. 21, r. 67. 93 ’ U> pp ' * 394 - 1396 .) 

Add the following words at the end ofsub-r (il nfr A, ,r. . . . 

of the sub-rule (I; °‘ r * 6 7 a ^r deleting thc full-stop at thc end 

“ and may, if thc Court so directs, on thc application of a . , , 

and published simultaneously with thc order of attachment.” C decrcc *h°*der, be proclaimed 

68. Save in .he case of property of the kind described in ,b, .... • 

Time of sale. 43. , no sale hereunder shall, without the° o' S ° l ° FU - e 

the expiration of at least tlu>7y days^n "U^^of'immoT’h! 31 ' 0 P,aCC until art ' e " 
least fifteen days in the case of movable Vror and of at 
which the copy of the proclamation has been P affixed ed from th c date on 
Judge ordering the sale. d on t ^ e Court-house of the 


NOTES. 

O. 21, R. 66 (Patna). — Where the 
valuations placed on the property by the 
decree-holder and by the High Court in an 
earlier proceeding are entered in the sale 
proclamation by agreement of both parties 
it is not open to the judgment-debtor to 
contend subsequently that the entries 
regarding valuation in the sale proclamation 
constitute a substantial irregularity in the 
proceedings for sale. 185 I.C. 404—21 P 
L.T. 541=A.I.R. 1940 Pat. 286 ’ 

°\ R n t 66 Pr <>viso. — If 

repealed by Bihar Money Lenders’ Act 

S. 16— Repugnancy— Latter section— If void 

19 Pat U L d T° f 760 PUgnanCy *° °* 2I * R * 66 ’ 

O. 21, Rr 66 and 90, O. 30, R. 3.— 
Where several judgment-debtors are sued 
not as partners in the name of their firm but 
as individuals and the decree directs all of 
them to pay the decretal amount, notices in 


execution under O 21 R .i . 

-b 1 b f -e d 

£&■ An IT H 

which therefore * 3t) * R * 3 and 

irregularity with- a JS° unts to a material 

R 90 181 T t r n cJ-f mean,n £ of O. 21, 

9/ ' 181 I c - 542 =A.I.R. 1939 Posh. 

™F‘T" “ T mu 

Failure 1 ^ 0 ’ blK ( ^ ^ ^ B f"t ' f 370. 

SSni?" f ^ 

Si , th *. saIe . ,n that manner, is a material 

aside U unil y « * l° Ugh - thc Salc wil1 not be set 
caused ?!f • i° SS ,S J )roved ^ have been 

73=55 £ }StT$T b %. 1933 A L -r- 

.• — A sale heid in contrav^n 

t«on of this rule should, on the application 
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LOC. AMS. — [Allahabad and Oudh.] O. 21, r. 68. — For the words “ fifteen davs ” read 
the words “ seven days.” 

[Lahore and N.-W.F.P.] In r. 68 for the word “ thirty ” read “ fifteen ” and for the word 
fifteen ” read “ one week.” 

69. (1) The Court may, in its discretion, adjourn any sale hereunder to a 

. .. specified day and hour, and the officer conducting 

of saic > . UrnmCnt ° r stoppagc any such sale may in his discretion adjourn the sale, 

recording his reasons for such adjournment : 

Provided that, where the sale is made in, or within the precincts of, the 
court-house, no such adjournment shall be made without the leave of the Court. 

(2) Where a sale is adjourned under sub-rule (1) for a longer period than 
seven days, a fresh proclamation under rule 67 shall be made, unless the judgment- 
debtor consents to waive it. 


NOTES. 

of judgment-debtor or decree-holder, be set 
aside. 7 A. 289; 21 C. 66 (P.C.). But 
the sale is not ipso facto void. 31 C. 385. 

Consent. — An application made on the 
day of sale by judgment-debtor, that a part 
only of his property may be sold instead of 
the entirety, cannot be considered as such a 
"consent” as would do away with the neces- 
sity of proclamation being issued, 30 days 
before the day fixed for sale. 5 C. 259 
See 6 C.W.N. at 57. 

Revision. — An order under this rule can 
be set aside on revision. 5 C. 878. 

O. 21, R. 69: Scope. — The rule has no 
application to a case where sale is post- 
poned on the ground that decree has been 
satisfied. 4 Pat.L.T. 495=75 I.C. 676. 
Rule applies to sales held in virtue of an 
order absolute for sale under S. 89 of the 
T. P. Act (O. 34, R. 5). 19 A. 205; 20 

A. 354. But see 31 C. 373. When a sale 
is adjourned under this rule its provisions 
must be followed with exactitude. 20 M. 
159. When a sale is adjourned the officer 
conducting the sale must record bis reasons 
for such adjournment. 1932 A.L.J. 357= 
1932 A. 369. Sale not held on date fixed, 
but subsequently held on date not advertised 
— As to validity. .See 11 Pat.L.T. 743; 
1937 Pat. 386 (Sale commenced on date 
fixed, not finished on that date, but conti- 
nued next day). O. 21, R. 69 (1) only 
provides that where the Court adjourns a 
sale the Court should specify the day and 
hour, but it does not provide that the officer 
making an adjournment should also specify 
the hour. Further, omission to specify 
hour is not a material irregularity. 4 A.W. 
R. 1465=1935 A. 182=153 I.C. 410. .See 
also I.L.R. (1939) 1 Cal. 530=1939 Cal. 
369. The failure to comply with the provi- 
sions of O. 21, R. 69 would not alone ren- 
der a Court sale a nullity, but it would be 
necessary for a person who is aggrieved to 
treat such non-compliance as a material ir- 
regularity which he must urge in a properly 
constituted application under O. 21, R. 90. 
If, therefore, the judgment-debtors them- 
selves take no steps to have the sale set aside 
on the ground of non-compliance with O. 
21, R. 69, it is not open to the Court to 
treat the sale as a mere nullity. 67 C.L.J. 


96. Sale could be adjourned on application 
by third party, although the rule does not 
specifically refer to such a case. 156 I.C. 
492=1935 M.W.N. 200=41 L.W. 192=1935 
M. 295. Condition imposed on third party 
applicant for adjournment of sale to deposit 
money — Legality. (Ibid.) 

Adjournment. — Bidding by decree-holder 
—Sale kept open for some days to get higher 
bids — Docs not amount to adjournment but 
is a continuous sale and no fresh proclama- 
tion is necessary. 6 P. 432=104 I.C. 215 
=8 Pat.L.T. 796=1927 P. 312. See also 
1928 L. 699=115 I.C. 541; I.L.R. (1939) 

1 Cal. 530=43 C.W.N. 539=1939 Cal. 369. 
Sale should be adjourned to a specified day 
and hour and omission to specify this is a 


31 C. 815 (818) ; 29 
34. See also 13 I.C. 
49 A. 402=25 A.L. 
Omission to specify 


material irregularity. 

A. 196 (P.C.) ; 7 C. 

337=14 C.L.J. 541; 

J. 302=1927 A. 241. 
hour is not material irregularity. 153 I.C. 
410=4 A.W.R. 1465=1935 A. 182. But 
.rce 19 N.L.J. 103; 1937 M. W. N. 1223. 
But it would not be material irregularity 
where debtor has agreed to forego procla- 
mation or notice, and hour of sale is not 
mentioned in adjournment order. 55 A- 
519=1933 A.L.J. 1273=143 I.C. 673=1933 
A. 546; 1937 M.W.N. 1223. Adjournment 
sine dine is irregular and sale is liable to be 
set aside. 41 I.C. 68=3 Pat. L.W. 357. 
As to whether a sale can be adjourned to a 
holiday, see 3 A. 333. When Court adjourns a 
sale, but the information not reaching Nazir 
in time, sale is concluded, the sale is void. 
12 A. 96; 12 M.L.J. 97; 1935 L. 694 Sec 
17 C. 152. But 1930 L. 17. Where 
execution sale is not conducted within pre- 
cincts of Court-house the officer conducting 
it has a discretion to adjourn the sale to 
next day. 107 I.C. 274. 

O. 21, R. 69 (2).— To adjourn an exe- 
cution sale from time to time beyond i' 
period of seven days is not anything more 
than an irregularity. 117 I.C. 727 — 1929 M. 

624. Non-issue of fresh proclamation under 

R. 69 (2) is a mere irregularity, and in tne 
absence of proof of substantial ”09^*. r 
cannot be set aside. 38 I.A. 200=39 C. 

26=16 C.W.N. 1 (P.C )- C 

433=19 A.L.J. 262; 2 Luck. 49 Ch=lOO I.C. 

787=4 O.W.N. 273. But see 25 I.L. »/• 

Even though judgment-debtor consents, 
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(3) Every sale shall be stopped if, before the lot is knocked down the 
debt and costs (including the costs of the sale) are tendered to the officer conducting 
the sale, or proof is given to his satisfaction that the amount of such debt and costs 
ha? been paid into the Court which ordered the sale. 

F0T r ' , G9 f2 ) the following 

i Whe . rc a sale has bccn °ncc adiourncd under sub-rule (i) a fred. . 

r. 67 shall be made, unless the judgment-debtor consents to waive it : procIamaUon under 

• . .. that where the adjournment is for a period not Ionp^r ilnr. , . c , , 

originally fixed for sale, no fresh proclamation shall be necessary : g 4 d yS fr ° m the date 

r . Provided also tliat the Court may dispense with the consent of anv iud<mw>n< A I . . , 

failed to attend in answer to a notice issued under r. 66.” * J S "‘-debtor who has 

days.” tBOMBAY ] In SUb - mle (2) ° f r ' 69 ° f °- 21 “ ,hir ‘y ^ y s ” shall be subs,i,uUd for “ seven 

” seven d^.™ 1 ° r ' 69 ^ words “one calendar month "for the words 

[Lahore.] In sub-r. (2) of r. 69 “ thirty day, ” shall be substiluUj for “ seven days ” 
[Madras.] Substitute the following for sub-r. (2) ; ^ ’ 

“ (2) Where a sale is adjourned under sub-r. (i) f or a lonccr nrriod ,1 • . 

fresh proclamation under r. 67 shall be made, unless the judgment-debtor con™ , .thirty days, a 
Fon St. George Gazette, dated 20th October, 1936, Pt. II, pp. 1 394- 1 { gG ) to waive it. (Vide 

days.” [NA ° PUr1 ,n Sub - r ' < 2 > of r ' 69 >> r ,hc “ scvcn days ”' subuituU the words “ fifteen 

[N.-W.F.P.] In sub-r. (2 ), for the word “seven.” substitute ... 1 « , . 

the following proviso “ Provided that the Court may dispense with the consent ° dd 

debtor who has failed to attend in answer to a notice issued under r. 66 ” 1 ° any J u dgmcnt- 

[Oudii.] In r. 69 (2) for the word “ seven ” read the word “ fr.,,-, ,, , 

proviso, substitute the following proviso : — L< n a °d to the existing 

“Provided that the Court may dispense with the consent nf-.r.,r . . 

failed to attend in answer to a notice issued under r. 66.” a »y juc gnient-debtor who has 


NOTES. 

Court must issue a fresh proclamation in 
case judgment-creditor requires it. 24 M. 
at 316. A fresh proclamation is essential. 
2 Bur.L.J. 54=1923 R. 154. A waiver of 
fresh proclamation on postponement of sale 
does not amount to waiver of objections to 
the previous one. 14 C.L.J. 346=16 C. 
W.N. 704. The waiver of the necessity 
for a fresh proclamation necessarily im- 
plies a waiver of objection to any defect ap- 
pearing on the face of the sale proclamation. 
But the waiver of any necessity for a fresh 
sale proclamation would not imply a waiver 
of the right to object to any irregularities 
in the attachment. 1938 P.W.N. 612= A. 
I.R. 1938 P.C. 230 (P.C.). The provi- 
sions of R. 69 (2) arc modified in the Cen- 
tral Provinces by R. 10 of the rules in the 
Revenue Book Circular, Vol. 2-1 II, framed 
by the Local Government; R. 10 (2) of the 
said rules makes it clear that the final bid 
is not accepted and the purchaser is there- 
fore not declared until the proceedings are 
adjourned to, and the bid approved by the 
Collector. Till the Collector accepts the 
bid, it is only an offer. 20 N.L.J. 80. 

Nagpur amendment. — In a Collector’s sale, 
it is the Collector who has to accept the bid 
though it may be the Tahsildar who holds 
the sale. The period of seven days in O. 
21, R. 69 (2) has been extended to 15 
days in Nagpur, and the fact that 
the Collector accepts the bid beyond 
7 days of the sale does not make such ac- 
ceptance illegal as beyond time and does not 
Vender a fresh proclamation of sale neces- 
C. C. M.— 133 


d r own d n r ‘t/s r "f-- 

lot is not Vitiated h'„ T sa e . of a third 
sub-R 1 by 'regularity under 

crec is naid nnK, m ?" Cy duc the de- 

the first 1 two loU * 2( * T k r° ck 4£? d ° Wn of 
W 1 M «72 a ‘ 26 J C. 273=1914 M 

rule cannot bc crWed’^vor^ 0 UndCr this 
18 W.R. 503 m! vo untary payment. 

person holding th^eq^jtv^f ' S | S ° h ? ld ’ the 

at any time before sale nl can . 
sum and costs and c»on ' pay . t,ie decretal 

ings. 26 A. 28 - d 3i r pr ° ceed - 

495. Notice to ffie clerk ^ 
office is not sufficient nr,*- m . , Collectors 
that the amount has h/' CC Collector 

to V^:^Tottf g f- a '-vH C o“h^ 

“ffvs “ «s h T 

sale could not be 90 ; — An execution 

in the sale proclam, r ° n % c datc ^ified 
Court staved th^ ma V° n ' ° n t,,at date the 
and directed the furthcr orders 

it on a later date \ f r tC> 4i^ C up before 
the stay order and fi *11° Court vaca ted 
the bid was too 1 a . date for sa,c - As 
the sale \vas *1^1 ° n , the (,atc 550 fi *ed. 

Held that ° n the following (Lay. 

out but that tfi . r f WaS n °j a n, db'ty out and 

S. VSEBm8*» »• it 
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[Patna.] O. 21, r. 69. 

In r. 69 (2) for the word “ seven ” read “ fourteen ” and add the following proviso •— 

“ Provided that the Court may dispense with the consent of any judgment-debtor who has 
not appeared in the proceedings. ® u 

substitute*™ 000 ™'^ ^ r ‘ 69 (2) * 0r tHC W ° rdS " SCVCn days ” 0,6 Words “ th irty days ” shall be 

70. Nothing in rules 66 to 69 shall be deemed to 

Saving of certain sales. **PP Y ar ^Y casc in which the execution of a decree has 

been transferred to the Collector. 

71. Any deficiency of price which may happen on a re-sale by reason of the 
t~v r 1 .• 1 pui chaser s default, and all expenses attending - such 

able for loss on rc-salc. rc-sale, shall be certified to the Court or to the Collector 

or subordinate of the Collector, as the case may be, by 

1 1 1 1 .i # i 1 ^ ^ ^ ^ ^ instance of either the 

decree-holder or the judgment-debtor, be recoverable from the defaulting purchaser 

under the provisions relating to the execution of a decree for the payment of money. 

templatcd by R. 71 is not limited to a de- 
fault in the payment of the whole purchase 
money; it includes a default in the payment 
of the 25 per cent, deposit required under 
R. 84. 141 I.C. 367=29 N.L.R. 52=1933 

N. 198. At an execution sale the deficiency 
on rc-sale by reason of purchaser’s default 
was not certified by the officer holding the 
sale in accordance with Form No. 31 in App- 
E of the Code. Held, that the absence of 
such a certificate would not prevent decree- 
holder from recovering the deficiency aris- 
ing on re-sale. (Ibid.) Rc-salc contem- 
plated by this rule must be of the same pro- 
perty that was first sold, and under the same 
description. 16 C. at 58; 16 W.R. 14. 
Property re-sold must be substantially the 
same, and any difference will not matter, if 
that would occur in the ordinary course of 
things, or was brought about the first pur- 
chaser’s default. 41 M. 474=34 M.L.J. 
156. It must be held forthwith and no 
fresh proclamation is necessary. Auction- 
purchaser is not liable to pay deficiency when 
the re-sale is after six months. 32 I. C. 
907. See also 28 O.C. 327=1925 O. 397; 
1929 L. 744; 1937 Lah. 924; 51 L.W. 739= 
1940 Mad. 566= (1940) 1 M.L.J. 537. 

Defaulting purchaser. — A purchaser of 
property who fails to pay the deposit direct- 
ed to be paid by R. 84, is a defaulting pur- 
chaser. 5 B. 575. Decree-holder may 
himself be the defaulting purchaser. 12 M. 
454. Purchaser is liable only for the defi- 
ciency of price and the expenses attending 
rc-salc and is not liable to pay interest. 9 
W.R. 500; 3 W.R. 3; 16 W.R. 14; 14 M. 
454. The real and not the ostensible pur- 
chaser is liable. 20 W.R. 80; 12 W.R. 236- 
The decree-holder who can recover the de- 
ficiency in price is not any decree-holder ot 
the judgment-debtor or any decree-holder 
who is entitled to share ratcably under o. 

73 but the decree-holder who brings the pro- 
perty to sale. (49 M. 570, Foil.) 163 I-L- 
175 (2) = 1936 O.W.N. 559=1936 O. 277. 

A suit by the purchaser lies to set asia 
an order to make good the deficiency. 

I.C. 360=7 N.L.R. 134; also 19 A. is. 
See contra 29 O.C. 18=1925 O. 360. An 


NOTES. 

O. 21, R. 71: Scope.— See 1940 Mad. 
566= (1940) 1 M.L.J. 537. Intended to 
minimise hardship from purchaser’s de- 
fault. It applies unless defaulting purcha- 
ser would be substantially prejudiced. 
Omission of time and place of sale, and date 
of rc-salc arc mere irregularities. 21 L. 
W. 232=87 I.C. 1 = 1925 M. 631. Decree- 
holder misleading defaulting purchaser — 
Suppression of existence of encumbrance — 
Re-sale — Property purchased by decree-hol- 
der — Application to recover deficiency from 
defaulting purchaser — Not maintainable. 6 
O.W.N. 407=118 I.C. 833=1929 O. 294. 
Rule is not exhaustive. Other remedies arc 
also open. 50 I.C. 59=1919 P. 210. Court 
and not the Collector has jurisdiction to 
order recovery of the deficiency of price 
from defaulting purchaser, even where pro- 
perty was sold by Collector. 32 Bom.L. 
R. 750=134 I.C. 692. Judgment-creditor 
is not bound to proceed under this rule, and 
may proceed against other property belong- 
ing to judgment-debtor. 8 C. 291. See 
also 21 W.R. 149 and 2 B. 562. Provisions 
of this rule extend to all sales, whether of 
movable or immovable property and also 
to re-sales held under Rr. 77, 84 and 86. 
7 C. 337. Also to sales under the Provin- 
cial Insolvency Act. 62 I.C. 307=17 N.L. 
R. 49. AJso when there is default, cither 
in the initial deposit under R. 84 or of the 
balance under R. 85. 44 A. 266=20 A.L. 
J. 105 (F.B.). See also 1937 A.L.J. 495= 
1937 All. 556. No deficiency of price, 
which may happen on a rc-sale by reason of 
purchaser's default can be claimed from him 
unless his bid has been finally accepted by 
Court. 118 I.C. 901 = 1929 L. 673. As to 
the effect of permission to bid given to 
decree-holder, when a heavy upset price was 
fixed, see 83 I.C. 379=1924 B. 515. Only 
decree-holder or judgment-debtor can apply 
under this rule. Attachment of the depo- 
sit by defaulting decree-holder enures for 
the benefit of all who are entitled to ratea- 
ble distribution. 49 M. 570=97 I.C. 86= 
1926 M. 872. 

. Re-sale. — Loss arising on a re-sale con- 
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0. 21, R. 72] The Code of Civil Procedure (V of 1908). 


Decree-holder not to bid for 
or buy property without per- 
mission. 


72 . ( 1 ) No holder of a decree in execution of 

which property is sold shall, without the express per- 
mission of the Court, bid for or purchase the property. 


NOTES. 

order under this rule is one under S. 47. A 
separate suit does not lie. 87 I.C. 284= 
1925 0 . 360 (2). 

An appeal and a second appeal will lie 
against an order passed under this rule. 25 
C. 99. See also 18 M. 439; 23 N.L.R. 
14=100 I.C. 691 (2) = 1927 N. 112. No 
second appeal lies when the decree is for 
less than Rs. 500. 59 I.C. 192=45 B. 223. 

O. 21, Rr. 71, 86 and 87. — Where there 
has to be a re-sale as the result of the de- 
fault of the decree-holder under O. 21, R. 
86, the decree-holder has to apply for a re- 
sale, which under O. 21, R. 87 has to be made 
after the issue of a fresh proclamation. The 
Code contains no provision as to when the 
application for a re-sale shall be made; the 
decree-holder is therefore entitled to make 
the application at any time within three 
years. Art. 181 of the Lim. Act applies to 
such an application. If there is a deficiency 
in the re-sale, the auction-purchaser is res- 
ponsible for the deficit under R. 71 of O. 
21. Under O. 21, R. 71, the liability of the 
defaulting purchaser is unqualified and hence 
it cannot be said that the decree-holder is 
bound to apply for re-sale within a reason- 
able time of the default in payment of the 
balance of price under R. 85. In any case, 
where a decree-holder takes prompt steps 
for the securing of an order of rc-salc, but 
the re-sale docs not take place early because 
of erroneous orders passed by the Court, 
not in a judicial capacity, but in pursuance 
of a wrong administrative practice, e. g . , 
striking off an application for statistical 
reasons, the decree-holder cannot be held 
responsible for the delay in re-sale, so as to 
disentitle him to an order calling upon the 
defaulting purchaser to pay the deficit. 51 
L.W. 739= A . I . R . 1940 Mad. 566=(1940) 

1 M.L.J. 537. 

O. 21, R. 72: Scope. — The rule docs not 
apply to purchases made before its enact- 
ment. 8 Bom. L. R. 873. Leave con- 
templated by this rule should be very 
cautiously given. 16 C. 132; 7 C. 346. 
Price mentioned in sale proclamation — Ob- 
ject of — Decree-holder not bound to bid up 
to that amount.- 150 I.C. 759=15 Pat.L. 
T. 552=1934 P. 345. An order for a set- 
off under this rule can be made only after 
sale has taken _ place. 133 I.C. 737=33 
Bom.L.R. 503. But see 145 I.C. 957= 

38 L.W. 579=1933 M. 804=65 M.L.J. 569. 
Permission to bid and order to set-off decree- 
debt is subject to the rights of other decree- 
holders, having right to rateable distribution. 

59 I.C. 86=12 L.W. 328; 1930 C. 781; 
1933 A. 666=1933 A.L.J. 1102. Where a 
valid order has been passed by a Court 
granting permission to decree-holder to set- 
off decretal amount against purchase-money, 
another Court of a superior grade before 


against the same property 
is pending has no power under S. 63 to 

Permission. 55 B. 473— 133 T 
C. 817=1931 B. 350. also C *\' 

5a. Persons with rights under S. 73 not 
existing on date of sale or within fifteen 
days thereafter — Order under this rule is 

C 458 Je w| t0 S i 73 ’ , 19 , 31 103=130 if 

C 458. When decree-holder has been given 

STM to bld , and to set-off the anfoun? 

, his bid and when his bid is less than the 

decr f ee . . amount * the whole of the set-off 
T st f , be deemed as made on the date of sale 
and the whole of the amount must be deem- 

1 1 3 '' 6 , beCn rec , eived or realised eoZ 
stanti the sale is made. In such a case S 73 

who g ‘ ve , no , benefit ^ other decree-holders 

aaer 

i , f • Decree awarding interest until 

dale of realisation — Decree-holdergranted 

permission to bid and set off ««rw 1 7 
realisation" — Meaning of-He h7s nrrh, °,L 

0939? , UP r 5 f,cr date oF g sa.c° 

Purchase by a d«ree hOdt? isSTbjec^o 

and n jud r £t,tbt m t7 ti0 M b 98 VCC Dela m 

chase M Sfc f 

f =m r'. c us U a i 

money towards his decree ?/*;<= 16 purchas , e - 
Court afterwards o„ ’ * j open to the 
made out to withdraw that^rdlr^^ bC ^ g 

bun to denosit thr» r,.. "u ° rdcr and order 

for rateable distribuhon^Tu'Ta^ 'tt CaSh 

refund can be enfnr^ l 2,uch an order to 

!r,he To fSse' 

within the -gJgVf. in? c C Z! 

Ser, 3 h 

permission giJen Jo * ?u tion to the 
namelv tUf u n to decree-holder to bid 

amount !° the decretal 

to that * Cn b,s .b*d does not go up 

can refuse his bid CX haf' nS C ° r '’ ,hoU8h * 
the execution eaie' P n ° power to dismiss 

salc >U or t ^io l ^i C> ^f^i a ^” P * be ” 03 " detbSer e* t ^or 

39 c.w n c iir 

Ve.w.iN. A purchase made by a 
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chases, amount of decree may 
be taken as payment. 


(2) Where a decree-holder purchases with such permission, the purchase- 

Where decree-holder pur- and amount due on the decree may, subject 

to the provisions of section 73, be set off against one 

another, and the Court executing the decree shall 
accordingly. ' UP sat,sfactlon of the de cree in whole or in part 

(3) Where a decree-holder purchases, by himself or through another person 

without such permission, the Court may, ,f ,t thinks fit, on the application of the 

judgment-debtor or any other person whose interests are affected by the sale by 

order set aside the sale ; and the costs of such application and order, and any 

defiaency ofpr.ee which may happen on the re-sale and all expenses attending it, 
snail be paid by tnc decree-holder. & * 

LOC. AMS. — [Allahabad.] In Allahabad delete sub-rr (i) ^ n d a j u 

sold.” “ r ' 72 : and in ,i,<: mlCS SO rcad ’ ,UbS ‘ >,U “ f ° r the Words “ w ‘ lh wch^pcrmissionf’ 1 ” property 

[Bombay.] After r. 72 of O. 21, the following shall be inserted 

l 2 r A \ to bid » granted to the mortgagee of immovable property a reserve price 

as regards htm shall be fixed (unless the Court shall otherwise think fin -T JLi .u P .u 

amount then due for principal, interest and costs in case the property is sold in one lot and nm 
in respect of each lot (in case the property is sold in lots) than such Lure asZ I* f" d , 

attributable to it in relation to the amount aforesaid.” 8 S ' ,aI1 3ppcar ,0 bc P^pcrly 


NOTES. 

decree-holder in violation of O. 21, R. 72, 
is no doubt a fraud upon the Court, but 
such purchase is only voidable and not void ; 
in other words it is valid until set aside on 
an application under Cl. (3) of O. 21, R. 72. 
If no such application is filed within the time 
limited, the purchaser is entitled to realise 
his rights under the sale; and it is not open 
to the judgment-debtor to plead O. 21, R. 72 
in bar of a suit for possession irrespective 
of limitation and of the Court which tries 
that suit. 1941 M.W.N. 988= (1941) 2 
M.L.J. 943. 

O. 21, R. 72 (2). — An order under 
R. 72 (2), allowing a decree-holder to set- 
off the amount of his decree against the 
purchase-money is mere machinery which 
does not affect the rights of third parties 
who are entitled to rateable distribution. 
He cannot set-off against a portion of the 
proceeds of the sale which belongs to other 
parties. 37 Bom.L.R. 78=159 I.C. 505= 
1935 B. 176=59 B. 310. Right of set-off 

When to be allowed — Attachment of same 
property under decree of another Court 
effected prior to attachment under decree 
under execution— When a bar. 1937 C. 55. 
See also 166 I.C. 873=17 Pat.L.T. 847= 
1937 P. 50; 40 P.L.R. 544; 38 N.L.J. 180. 
Decree-holder was allowed by Court to bid 
and to set-off the purchase price against his 
decree. Before sale was held, judgment- 
debtor applied for insolvency. Later on he 
a djudicated. Official Receiver without 
challenging validity of the sale applied that 
purchaser should submit purchase price to 
the Official Receiver. Held, that the Court 
could not go behind ks previous order by 
ordering the purchaser to deposit the 
^ r 3 £ e - monc y with the Official Receiver. 
159 I.C. 244=1935 M. 907. Where a decree- 
holder was given leave to bid on condi- 
tion that he does not bid for any amount 
less than the upset price, actually as a 


matter of fact bids for a much smaller 
amount and the bid is accepted, the sale 
cannot be allowed to stand. To do so would 
be to deprive R. 72 (1) of its value. The 
conditions cannot be disregarded. 1938 N. 
L.J. 180. The decretal amount is set-off 
against the purchase price automatically 
,- v operation of law and no order of 
the Court is necessary in order that 
the respective amounts may be set- 

off against each other. The Court exe- 
cuting the decree has only to enter up satis- 
faction of the decree in whole or in part 
after the setting off has taken place. 1935 
L. 690 (57 M. 38=68 M.L.J. 569, Foil.). 
Hence when a decree-holder has been given 
permission to bid and set-off, and when the 
amount of the successful bid is less than the 
decretal amount, the whole of the set-off must 
be deemed as made on the date of sale, and 
the whole of the amount must be deemed to 
have been received or realised eo vis t anti the 
sale is made. (Ibid.) See also 1939 Lah. 
210 . 

O. 21, R. 72 (3). — The sons of a judg- 
ment-debtor are not persons interested in 
the sale of ancestral property held in exe- 
cution of a money-decree against their father 
so as to be entitled to apply under this rule to 
set aside a sale. 13 M.L.J. 231 at 235. Set 
also 11 M. 3 56 (359) ; 16 M. 287;22B. 271 1 
5 B. 130; 10 C. 757; 14 M. 498; 11 C. 731. 
Purchase by a benamidar or decree-holder is 
similarly only voidable. 44 B. 352"=56 I.C. 
349=22 Bom.L.R. 296; also 27 C.W.N. 208 
=37 C.L.J. 403; 47 C. 377 - 24 C.W.N. 229 
(F.B.). When no express permission was 
given but the decree-holder was permitted 
to bid throughout, permission can be infer- 
red ; and without proof of loss the sale ^can- 
not bc set aside. 6 P. 432=104 I.C. 215 
1927 P. 312. Purchase by the decree-holder 
without permission is not void altogcth ier 
but only liable to bc set aside on application 
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0. 21, R.74] .The Code of Civil Procedure (V of 1908). 

[N.-W.F.P.] For sub-r. (i), substitute the following : — 

, ♦ . v 7 -5'r (,) The h 1 ° ,dcr 1 of a d^rec, in execution of which the property is sold, shall be c 

petent to bid for oi purchase the property without express permission of the Court, provided that me 

or^ purchasing app lcatlon of thc judgment-debtor and for sufficient cause debar him from so bidding 

In sub-r (2 ) \ for the words “ with such permission ” substitute the words “ the property.” 

CawW sub-r. (3). v r 1 

[Ournr ] Substitute for sub-r. (1) of r. 72.—“ The holder of a decree, in execution of which 
projjerty is sold, shall be competent to bid for, or purchase the property, provided that the judgment- 
debtor may by application, supported by an affidavit, apply to the Court to debar the decree-holder 
from purchasing the property ; and the Court may, on such application, either debar the decree- 
holder from purchasing the property, or grant permission to do so on such terms as may seem just.” 

In sub-r. (2) /or the words “ with such permission ” read the words 14 the property sold.” Cancel 
sub-r. (3). 

[Patna.] O. 21, r. 72.— In r. 72 (i) substitute the following for sub-r. (1) 

..... (0 No holder of a decree in execution of which property is sold shall be precluded from 

bidding for or purchasing the property unless an express order to that effect is made by the Court.” 

(**) ln s ub-r. (2 )for the words “ with such permission ” substitute the words “ the property.” 

(tit) Substitute the following for sub-r. (3) : — 

44 (3) Where notwithstanding an order made under sub-r. (i) a decree-holder purchases 
the property by himself or through anothcV person the Court shall, on the application of the judgment- 
debtor or any other person whose interests are affected by the sale, by order set aside the sale • and 
the cost of such application and order and any deficiency of price which may happen on the re-sale 
and all expenses attending it shall be in the discretion of the Court.” 

[Rangoon.] R. 72 (2). For the words “with such permission ” the words “ the proDcrtv ” 
shall be substituted. 1 v 7 

R. 72 (i) and (3) shall be cancelled and the figure and brackets “ (2) ” occurring at the 
beginning ofsub-r. (2) shall be deleted. ® 

73 . No officer or other person having any duty to perform in connection 
. . . . , ,. witl * an Y sale shall, either directly or indirectly, bid for 

itriction on bidding or ornnir#* nr ^ „ • 7 . 7 > * 

acquire or attempt to acquire any interest in the pro- 
perty sold. r 

Sale oj movable property. 

74- (i) Where the property to be sold is agri- 

cultural produce, the sale shall be held,— 

(a) if such produce is a growing crop, on or near the land on which such 
crop has grown, or 

(b) if such produce has been cut or gathered, at or near the threshing-floor 
or place lor treading out grain or the like or fodder-stack on or in which it is deposited: 


Restriction on bidding or 
purchase by officers. 


Sale of agricultural produce. 


* NOTES. 

and upon cause shown. 49 I. A. 312=1 P. 
733=44 M.L.J. 718 (P.C.); also 39 I.C. 
3=41 B. 357; 101 I.C. 89 (2).. Proof of 
substantial loss is necessary to set aside a 
purchase by the decree-holder without per- 
mission. 13 L.W. 616=62 I.C. 854. 

Appeal. — An order refusing leave to bid is 
not appealable. 38 C. 717=15 C.W.N. 862 
=38 I. A. 126 (P.C.). See also 1939 Lah. 
210. No second appeal lies. 21 C. 789. 

O. 21, R. 12-Pi. (Bom.). — Applicability 
to original side, Bombay High Court. 52 B. 
459=1928 B. 123. Omission to fix reserve 
price — Sale whether liable to be set aside. 
32 Bom.L.R. 436. 

O. 21, R. 72 (N.W.F. Province) .—In 
N.W.F. Province, no permission is, of 
course, necessary for the decree-holder to bid 
at an auction in view of R. 72, as applicable 
to that province. 165 I.C. 554 (Pesh.). 

O. 21, Rr . 72 and 73.— A mortgagee 
decree-holder was appointed receiver of cer- 
tain mortgaged properties. Prior to such 
appointment he had obtained leave to bid at 
the execution sale, but he did not obtain any 


such leave as receiver. At the sale held in 
execution he purchased the properties in 
respect °f which he bad been appointed 
cceivcr. Held, (1) that leave given to a 
decree-holder as such cannot be taken to give 
him leave to bid when he was subsequently 
appointed receiver as the two capa- 
cities were entirely distinct; (2) that a 
receiver, being in a fiduciary position and 
having special opportunities of knowledge 
should not be allowed to figure as a purchaser 
at an auction as that would place him in a 
position in which his interest as a buyer would 
conflict with his duties as receiver; (3) that 
he principle that he should not be allowed 
to purchase should be enforced by imposing 
an absolute prohibition and not with refer- 
ence to the merits of individual cases; and 
(4) that consequently the sale should be set 
41 L.W. 737=1935 M. 421=68 M. 

, P/ 21, Rr. 72 and 84. — A decree-holder 
auction-purchaser should generally be allowed 
to set-off the decretal amount against the 
purchase-money. 40 P.L.R. 544 (1). 

O. 21, R. 73.— Pleaders of parties are 


1062 


The Civil Court Manual (Imperial Acts). [0. 21, R. 75 

. fni , P rovid ed that the Court may direct the sale to be held at the nearest nlare 
advantage 50 '*’ ^ “ IS ° f ° pmion that the P roduce is thereby likely to sell to greater 

( 2 ) Where, on the produce being put up for sale, 

offered ( for a it! a and riCe ’ “ estimation of the P crson aiding the sale, is not 

(b) the owner of the produce or a person authorized to act in his behalf 

nU P ce C nf C S3 C P° rtp ° ncd tiU ‘he next day or, if a market is held at the 

place of sale, the next market-day, 

the sale shall be postponed accordingly and shall be then completed, whatever 
price may be offered for the produce. 

75- (0 Where the property to be sold is a growing crop and the crop from 

Special provisions relating [\ S admits of bei ?g stored but has not yet been 

to growing crops. stored, the day of the sale shall be so fixed as to admit 

of snrh a , u°n ,tS bc ,‘ n f T adc read y for storing before the arrival 

of such da> and the sale shall not be held until .the crop has been cut or gathered 
and is ready for storing. ° 

. , , Where the crop from its nature does not admit of being stored, it may be 

sold before it is cut and gathered, and the purchaser shall be entitled to enter on the 

land, and to do all that is necessary for the purpose of tending and cutting or gathering 
lt« 

LOC. AMS. — [Calcutta.] O. 21, r. 75 (2). 

(a) Insert the following words in sub-r. (2), r. 75, O. 21, after the words “where the crop 
Irom its nature docs not admit of being stored.” 

“ or can bc soI( l to greater advantage in an unripe state ( e.g . as green wheat).” 

( b ) Cancel the word “ and ” between the words “ tending ” and “ cutting” in sub-r. (2) 
and substitute therefor the word 44 or”. 

tf [Lahore and N.-W.F.P.] In O. 21, r. 75, sub-r. (2) after the word “stored ” add the words 
or can be sold to greater advantage in an unripe state.” 

[Madras.] Substitute the following for the existing rule : — 

. 75 - f 1 ) VVherc the property to be sold is a growing crop and the crop from its nature admits 

©1 being stored but has not yet been stored, unless the Court decides to proceed under the provisions 
of sub-r. (2) hereunder, the day of the sale shall be so fixed as to admit of its being made ready for 
storing before the arrival of such day, and the sale shall not be held until the crop has been cut or 
gathered and is ready for storing. 

(2) Where the crop from its nature docs not admit of being stored, or can be sold to greater 
advantage in an unripe state, it may be sold before it is cut and gathered or in such ifciripe state, 
and the purchaser shall be entitled to enter on the land, and do all that is necessary for the purpose of 
tending and cutting or gathering it.” 

(Vide Fort St. George Gazette, dated 20th October, 1936, Pt. II, pp. 1394-1396.) 

tf [Nagpur.] Rule 75. — In sub-r. (2) of r. 75, after the words “ being stored ” insert the words 
“ or, where it appears to the Court that the crop can be sold to greater advantage in an unripe state.” 

[Oudh.J O. 21, r. 75 (2). — In Oudh after the words “ being stored” add “or where it 
appears to the Court that the crop can be sold to a greater advantage in an unripe state.” 

[Patna.] Substitute the following for r. 75 : — 

" 75 - VVherc the property to be sold is a growing crop which can be sold to greater advantage 
in an unripe or unreaped state, it may be sold unreaped, and the purchaser shall be entitled to enter 
on the land to do all that is necessary for the purpose of tending and reaping it. In all other cases 
the day of sale shall be so fixed as to admit of the crop ripening and being reaped, before the sale. 

76. Where the property to be sold is a negotiable instrument or a share 
. in a corporation, the Court may, instead of directing 

. instruments and thc salc to bc madc b y public auction, authorize the 

corporations. sale sucb instrument or share through a broker. 


NOTES. 

not debarred from purchasing property sold 
in execution. 10 M. 111. But see 116 I. 
C. 65. Nor their clerks. 49 A. 292=25 
A.L.J. 173=1927 A. 76. But where the 


pleader is instructed to purchase for his 

client, see 15 M. 98. , . . 

O. 21, R. 76.— The Court is 1 not bound 

to sell through a broker. 8 W.R» 


0. 21, R. 80] .The Code of Civil Procedure (V of 1908). 
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77- (0 Where movable property is sold by public auction the price of each 

Sale by public auction shaI1 P 3 ^ at tlic time °f sale or as soon after as 

. the officer or other person holding the sale directs, and 

in default of payment the property shall forthwith be resold. 

(2) On payment of the purchase-money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute. 

(3) Where the movable property to be sold is a share in goods belonging 
to the judgment-debtor and a co-owner, and two or more persons, of whom one is 
such co-owner, respectively bid the same sum for such property or for any lot, the 
bidding shall be deemed to be the bidding of the co-owner. 


78. No irregularity in publishing or conducting the sale of movable property 

Irregularity not to vitiate ! P C '. SOn SUStaini "g an Y 

rale, btt any person injured ln J ur Y , b Y reason °* ™<=h irregularity at the hand of 
may sue. any other person may institute a suit against him for 

compensation or (if such other person is the purchaser) 
for the recovery of the specific property and for compensation in default of such 
recovery. 


Delivery of movable pro- 
perty, debts and shares. 


79. (1) Where the property sold is movable 

property of which actual seizure has been made, it shall 
be delivered to the purchaser. 


(2) Where the property sold is movable property in the possession of some 
person other than the judgment-debtor, the delivery thereof to the purchaser shall 
be made by giving notice to the person in possession prohibiting him from delivering 
possession of the property to any person except the purchaser. 

(3) Where the property sold is a debt not secured by a negotiable instru- 
ment, or is a share in a corporation, the delivery thereof shall be made by a written 
order of the Court prohibiting the creditor from receiving the debt or any interest 
thereon, and the debtor from making payment thereof to any person except the 
purchaser, or prohibiting the person in whose name the share may be standing 
from making any transfer of the share to any person except the purchaser or 
receiving payment of any dividend or interest thereon, and the manager secretary 
or .other proper officer of the corporation from permitting any such transfer or 
making any such payment to any person except the purchaser. 


80. (1) Where the execution of a document or the endorsement of the party 


NOTES. 

O. 21, R. 77. — The rule applies to the 
sale of movable property other than a nego- 
tiable instrument or stock. 4 C. 946. The 
officer conducting the sale has discretion to 
allow the purchase-money to be paid at a 
reasonable time after sale. 4 N.W.P.H. 
C.R. 37. The word “forthwith” indicates 
that no fresh proclamation is necessary. 12 
M. 454. A suit will lie to set aside the sale 
if the title is guaranteed. 2 B. 258. 

O. 21, R. 78. — There is no provision in 
the case for setting aside a sale of movable 
property. 49 I.C. 140=12 P.R. 1919. See 
also 1927 A. 41 ; 115 I.C. 70. Money is not 
^movable property”. 1 R. 360=1924 R. 21. 
A sale of movable property is void, where 
at the time of the actual sale, the judgment- 
debtor is dead, and his legal representatives 
are not brought on the record. 8 M.L.J. 
288. Effect of sale, where the attachment 
lias not been duly made. See 5 A. 86; 2 B. 
258 and 8 M.L.J. 288. Where the article 
sold was not of the particular description as 


offered and brought, the buyer can reject 
V!r m recover the money paid. 54 I.C. 
415. I here is no warranty of title in sales 
of movables. 2 R. 202=97 I.C. 1029=1926 
K. 414. No appeal lies against an order 
confirming a sale of movable or immovable 
properties. 115 I.C. 70=30 Vunj.L.R. 421. 
u. 41, K. 72 provides that the decree- 
holder can himself bid for and purchase the 
property unless debarred by an order of 
Court. Where therefore the officer in charge 
of the sale proceedings dishonestly sent away 
the decree-holder in order that he should not 
be in a position to raise the bids, there; is a 
serious irregularity in the conduct of the 
faj, e ^suiting loss to the decree-holder. 
148 I.C. 132=11 O.W.N. 116=1934 O. 94 

O. 21, R. 80. — Court can cancel a previ- 
ous endorsement as well under this rule. 12 
I.C. 913=4 Bur.L.T, 138. The rule is only 
permissive and not obligatory. Ill I.C. 225 
=1928 M.W.N. 442=1928 M. 571. 
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Transfer of negotiable imtru- * n whos f. nan ? c a negotiable instrument or a share in a 
ments and shares. corporation is standing is required to transfer such 

MrTt” cndo.sement may be in the following form, namely 
F. against A B D '' ' ^ ° f tlC C ° Urt ° f ( ° r aS the case ma - v be )> in a suit by E. 

mav ll^rrU 111 the - transfcr of such negotiable instrument or share, the Couit 
Y - d ’ ap P olr < l t so 1 me P c »'son to receive any interest or dividend due thereon 

effectual ^ 1 n r r 01 thc r a T C ’ and an V receipt so signed shall be as valid and 
efiectual foi a 1 purposes as .f thc same had been signed by thc party himself. 

Hi. In thc ease of any movable property not hereinbefore provided for, thc 

Court may make an order vesting such property in thc 
purchaser or as he may direct ; and such property 
shall vest accordingly. 

L °«; £M--fRANOOON.] In O 2 ., the following shall be insnUi as r. 8.-A 

esrsssisSSSSsSi? 

so tl! a t ^ropc^st^ps 3 ^! ^ bc^ t^kc P '*T ° f '''* *nfcndcd ddhc^ of su^a^! 

F 1 1 y 1>L ,akci1 b y ,,1C P°hcc to enforce the requirements of the Indian Arms Act.” 

Sale of immovable properly. 

What Courts may order r , 82 \ Sa,CS . ot imm °vable property in execution 
sales. °* decrees may be ordered by any Court other than a 

Court of Small Causes. 

®3* (i) ^ here an order for thc sale of immovable property has been made, 

Postponement of sale to ^ thc j ud S mcnt ; dcbt °'' ca ," satisfy thc Court that there 
enable judgment-debtor to 1S rca ? on lo Relieve that the amount of the decree may 
raise amount of decree. be raised by thc mortgage or lease or private sale of 

such property, or some part thereof, or of any other 
immovable property of the judgment-debtor, the Couit may, on his application, 
postpone the sale of the property comprised in thc order lor sale on such terms and 
for such period as it thinks propert, to enable him to raise the amount. 


Vesting order 
other property. 


NOTES. 

R. 81. — A mortgagee of movables 
cannot follow thc movable property into the 
hands of the auction-purchaser. 1925 C. 
164. On this rule, see also 92 I.C. 370=1925 
R • 303 • 

O. 21, R. 82. — Sale of immovable pro- 
perty by a Court of Small Causes confers no 
title on purchaser. 17 W.R. 309. See also 
7 M. 592; 8 M. 8. Court of Small Causes 
must proceed under S. 39 in all cases where 
execution is sought against thc immovable 
property of judgment-debtor. 7 M. 592; 
see also 8 M. 8. 

0. 21, R. 83. — See 52 L.W. 862=(1940) 
2 M.L.J. 1038. Sub-rule (3) is new and 
follows thc ruling in 6 M.L.J. 187. See 
also 33 C. 335. Provisions of this rule arc 
inapplicable to a decree for sale in a mort- 
gage suit. 55 I.C. 816=5 L.L.J. 67. Exten- 
sion of time for redemption to enable mort- 
8?f? or to raise amount by private sale is pro- 
hibited by the Code and no appeal lies from 
a refusal order. 46 M.L.J. 71 -1924 M. 234. 
There should be a reasonable probability of 


the debt being discharged within a icasona- 
bly short period. 21 W.R. 146. In 15 W. 
R. 322 six months’ time was given. Sanc- 
tion must be given by thc Court winch pass- 
ed thc order for sale. Thc sanction of any 
other Court is of no use. 23 B. 287. Where 
a property is purchased on thc basis of Court’s 
certificate granted before an attachment by 
another decree-holder, purchaser gets a good 
title. No formal confirmation is necessary. 
Order to pay thc money to thc creditor 
amounts to confirmation. 21 I.C. 210. But 
see 40 L.W. 720=1934 M. 727=67 M.L.J. 
741. See also 19 B. 539. Guardian of a 
minor also cannot alienate property of the 
minor without thc sanction cf Court, lo 
have such a transfer set aside, guardian must 
return thc consideration. 36 C.L.J. 326— 
49 C. 911. Where decree was against two 
divided brothers, and thc elder alone obtain- 
ed permission to sell by private sale, he could 
not sell the youngcr’s share as well. Inc 
younger on payment of half the purena e- 
money could get back his half-share from 
the purchaser. II L.W. 213=52 I.C. 956. 



1065 


O. 21, R. 84] The Code of Civil Procedure (V of 1908) . 


(2) In such case the Court shall grant a certificate to the judgment-debtor 
authorizing him within a period to be mentioned therein, and notwithstanding 
anything contained in section 64, to make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, lease or sale shall 
be paid not to the judgment-debtor, but save in so far as a decree-holder is entitled 
to set-oir such money under the provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale under this rule shall become 
absolute until it has been confirmed by the Court. 

( 3 ) Nothing in this rule shall be deemed to apply to a sale of property 

directed to be sold in execution ol a decree for sale in enforcement of a mortgage of 
or charge on, such property. 9 


84. (1) On every sale of immovable property the person declared to be the 

Deposit by purchaser and P"!? 135 " P»V immediately after such declaration 

rc-sale on default. a de P oslt ol twenty-five per cent, on the amount of his 

. purchase-money to the officer or other person conducting 

the sale, and in default of such deposit, the property shall forthwith be re-sold. 


(2) Where the decree-holder is the purchaser and is entitled to sct-ofT the 

purchase-money under rule 72, the Court may dispense with the requirements of 
this rule. 


NOTES. 

Grant of qualified permission to judgment- 
debtor — Subsequent cancellation — Rights of 
prospective purchaser. 151 l.C. 528=1934 
Pesh. 76. Where there are several decree- 
holders and attachments, the Court should, 
while granting permission under R. 83, order 
the judgment-debtor to deposit entire sale 
proceeds in Court. 1935 L. 481. 

Appeal.— O rder under O. 21, R. 83 is not 
appealable. 109 l.C. 524. 

O. 21, R. 84. — Scope. — The rule does not 
prevent judgment-creditor from proceeding 
against other properties belonging to his 
debtor. 8 C. 291. The conditions of this 
rule arc indispensable, and there is no sale 
where they are not followed. 5 A. 316. 
SVe also 16 C. 33 and 14 M. 227. 

Construction of section. — Cl. 2, R. 84 
must be construed in such a way as to be 
consistent with R. 72, Cl. (2) and with the 
proviso to R. 85 of the Sana; order. 159 1 
C. 228=42 L.W. 564=1935 >f. 893. Where 
the second part of R. 84 is put into opera- 
tion, the first part ceases to apply, and hence 
the use of the word “immediately’' m the 
first part cannot be relied upon in order to 
ascertain the precise meaning of the second 
part. The second part must be interpreted 
according to the plain meaning of the words 
contained in it alone. There is nothing in 
those words precluding the Court from pass- 
ing an order with retrospective effect. Hence 
where an auction-purchaser delays in apply- 
ing under this second part, he should not 
be allowed the privilege which it empowers 
the Court to extend. But where the auction- 
purchaser applied to the Court immediately 
upon the very same day as the auction and 
the subsequent delay of four days was not 
due to the action of the auction-purchaser, 
but to the proceedings of the Court. Held, 
that the Court could dispense with the depo- 
sit under R. 84 (2). 157 l.C. 748=1935 

Pesh. 123. 

C. C. M.— 134 


Df.fosit. — T he deposit is to be made only 
after the bid is accepted and the person bid- 
ding declared to be the purchaser. No 
deposit can be required from intending bid- 
ders. 9 M.I.A. 328; 118 l.C. 901. An offer 
may be retracted at any time before it is 
accepted. 14 M. 235. Sale <s complete not 
on the acceptance of the deposit by the officer 
conducting the sale, but when an order ac- 
cepting the bid is made by the presiding 

A ft o Cr ^ 2 P ’ 548=76 1C. 113; 1929 L. 673; 
6 R. 609=114 l.C. 522. But rec 1931 L. 
78. See on this point also 9 R. 608 (over- 
6 R - 609 > and ] 932 L. 525. But see 
148 l.C. 1082 — 1934 Pesh. 25. Where Judge 
refuses to accept the bid because he has got 
a higher bid it is open to him to order a re- 
sale and original bidder is not entitled lo 
notice in that rc-sale. 58 C. 788. If the 
deposit is not made under this rule, the saie 
is not null and void. It is a meic irre- 
K^anty 67 l.C. 427; 144 l.C. 314=10 O. 

^-;ot1° = i 933 °- 345 • als ° *50 l.C. 

733— 1934 P. 329. But see 9 I. C. 

66 *5 C.W.N. 350. The omission to pay 
2o per cent, of the sale money amounts only 
to an irregularity and a sale ern be set aside 
on this ground only if it is piovcd that sub- 
stantial injury' has been caused by' it. 176 
l.C. 609=A.I.R. 1938 Pesh. 36. The officer 
conducting sale cannot extend time for pay- 
ment of deposit and failure to deposit imme- 
diately annuls sale. 30 l.C. 230=2 O.L.J. 
216. But see 67 l.C, 427; 140 l.C. 98=1932 P, 
342. Decree-holder can withdraw the deposit 
only after confirmation of sale and is entitled 
to interest. 25 l.C. 859. Deposit compulsory 
unless dispensed with by Court. 116 l.C. 
212=1929 L. 492. As to effect of pennis- 
sion to bid and set off dispensing with the 
deposit of 25 per cent See 1939 Lah. 210. 
Where a bid is made on behalf of a temple, 
which not being a juristic person cannot 
either sue or be sued, and a default is made 
in the payment of the 25 per cent, and a re- 
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P Ji^rr -• — - S*&£ %<ffpfpSrsszat 

property T fiftCCnth day fr ° m the sale of 

purchas er shall have the advantage"^ any s^T-offto which he may be^ntided under 

Substitute^ the following for the existing rule :— 

, 05 * • r ! 1C r fuI ! amount ol purchase-money payable and 
r ,‘i o dM U,rCd f°, r th , C S cncr f* sla ™P for the certificate under 
94 1 bc P a,d b V ‘he purchaser into Court before the Court 

advant^c^of the 


i * 

LOC. AMS. — [Madras.] 

Time for payment in full . 
purchase-money and of stamp 
certificate. 


, . NOTES, 

sale is held, the liability in respect of the 
deficit is not that of the bidder personally, 
but only as a representative of the temple 
and hence is recoverable out of the temple 

funds. 1939 N.L.J. 504=1. L.R. (1941) 
Nag. 48o=A.I.R. 1939 Nag. 269. ' 

Bid under misapprehension— Rlstoratkw 
OF deposit— Power of Court.— Where a per- 
son bids at an execution sale for a certain 

1 * . * . ^ . a misapprehension that he is 

bidding for another property and deposits 
Zo per cent, of the price, it is open to Court 
on his application to pass an order, before 
the sale is sanctioned by it, that the sale 
should not be enforced and to direct the 
restoration of the deposit. 1935 A.W.R. 
29=1935 A.L.J. 249=1935 A. 204. 

Re-sale. — See 1937 A.W.R. 426. Any 
one who is interested in having the propci ty 
re-sold can move Court for die purpose. 
He need not necessarily be the decree-hold- 
er - , > 38 I C 103=1932 A.T..J. 501. The 
word forthwith indicates that no fresh pro- 
clamation is necessary. 12 M . 454. An auc- 
tion sale is complete when the final bid is 
accepted by the Sale Amin who conducts it, 
and to make it binding on the parties, it is 
not necessary to obtain the permission of 
the Court ordering the sale. The deposit 
of 2 t per cent, has to be paid to the person 
conducting the sale, ‘immediately’ after a 
person is declared to be the purchaser. If it 
is not so paid the property shaU ‘forthwiih' 
be resold. That word in R. 84 governs the 
time at which the resale is to be held and an 
officer is justified in holding a resale the same 
day and is not bound to wait for the pay- 
ment of 25 per cent. If there is anv defici- 
ency by reason of the purchaser's default -it 
can be recovered from him. 1939 N.L.J. 

504= A. I. R. 1939 Nag. 269=1. L.R. (1941) 

Nag. 485. As to whether the sale can be 
adjourned, see 16 C. 33 (38); 12 M. 454; 
107 I.C. 274. When property is put up 
again forthwith and sold under this rule, it 
is re-sold within the meaning of R. 71. 12 

M. 454. If the re-salc is held after a fresh pro- 
clamation, the sale is not held “forthwith” and 
the bidder cannot be held liable for the defi- 
ciency. 107 I.C. 274=1928 L. 249. Contra 


930 u. 761=59 M.L.J. 267 (F.B.). 
Defaultmg purchaser is not absolved from 
liability for want of bidders at re-sale. 95 
< 2 ) = 1926 M. 739=51 M. L. J. 
658. Where the highest bidder dies, tef 
require the next higher bidder to deposit the 
money is illegal and open to revision. 42 
M. 776=37 M.L.J. 274. In a re-sale the 
officer conducting the sale need not com- 
mence from the next highest bid below that 
made by the defaulter. 1 W.R. Mis. 11. 
See 7 C. 337. Default of purchaser in pay- 
ment of deposit — No certificate by officer 
holding sale in form prescribed — Right of 
decree-holder to recover deficicncv. 141 I. 
C. 367=29 N.L.R. 52=1933 N.124. Ao- 

cording to O. 21, R. 72, as applicable to N. 
W.F. Province, no permission to bid is 
necessary. But this does not impliedly dis- 
pense with the requirement of this rule which 
requires 25 per cent, deposit. 165 I.C. 554 
( Pcsh.) . The sale is not completed until such 
deposit is made; for, if such a deposit is not 
made, it is the duty of the officer conducting 
the sale to put the property up to auction 
again immediately. His action in doing so 
is not really a resale of the property but a 
continuation of the previous auction (ibid). 

Appeal. — An order setting aside sale on 
default to deposit purchase-money is not 
appealable. 58 I.C. 597. See also 41 P.L. 

R. 568=1939 Lah. 210; 1937 Pesh. 64. 

O. 21, R. 85.— The words “into Court 
have been added to remove the distinction 
which was drawn in 20 B. 745 between days 
on which the Court and those on which 
the Court’s office, respectively, is closed or 
open. When the time for payment expires 
during 'the reocss, the money may be pam 
on the day the Court rc-opcns. 13 M.L.J. 
271; 116 I.C. 65=1929 N. 305. Rules 83 
has no application to a case where the pur- 
chaser had duly deposited the price but had 
withdrawn it on the sale being set aside. 
1938 N.L.J. 207. The sending of a postal 
money order by the purchaser does not satis- 
fy the rule. He is bound to s <* , {i at 41 t e? 
money reaches the Court in time. 22 . ; 

7 M 211. See 7 C. 337. The 

time does not apply on confirmation 
by appellate Court to rc-paymcnt of money 


1067 


O. 21, R. 86] .The Code of Civil Procedure (V of 1908) . 

[Nagpur.] Rule 85. — Add the following explanation : — 

“ Explanation . — When an amount is tendered on any day after 1 p.m., but paid into Court 
on the next working day between 1 1 a.m. and 1 p.m., the payment shall be deemed to have been made 
on the day on which the tender is made.” 

[Patna.] In r. 85 of O. 21 for the words beginning with “ the full amount ” and ending 
with “ sale of property ” the following is substituted : — 

‘“The purchaser shall pay into Court the full amount of the purchase-money and shall 
also tender the stamp necessary for the certificate referred to in r. 94 before the Court closes on the 
fifteenth day from the sale of the property.” 

[Bombay.] The following shall be added as r. 85-A after r. 85 of O. 2 1 : — 

“ 85-A. In cases where execution has been transferred to the Collector, for the purposes of 
it. 84 and 85, the purchaser shall be deemed to be entitled to a set-ofi' under r. 72 if he produces a 
certificate to that effect from the Court executing the decree.” 

86. In default of payment within the period mentioned in the last picceding 
. rule, the deposit may, if the Court thinks fit, after 

payment^ UrC m dcfauIt ol defraying the expenses 01 the sale, be forfeited to the 

Government, and the property shall be re-sold, and the 
defaulting purchaser shall forfeit all claim to the property or to any part of the 
sum for which it may subsequently be sold. 

LOG. AM. — [Patna.] O. 21, r. 86. — Insert the words “ or tender of stamp ” between the words 
“ payment ” and “ within.” 


LEG. REF. 

1 Tqis ammendment sha have effee roin 
tst January, 1 38. 

NOTES. 

which had been withdrawn on sale being set 
aside by the lower Court’s order. 42 I.C. 
552=1917 M.W.N. 861. Court has no 
jurisdiction to extend the time when default 
is made in depositing the balance of the pur- 
chase-money within 15 days as required by 
R. 85. Court ought to order re-sale of the 
property and the only discretion is as regards 
the forfeiture of the deposit of 25 per cent. 
57 A. 658=153 I. C. 910=1935 A. 243 
=1935 A.VV.R. 28=1935 A.L.J. 167. Ex- 
tension of time can be granted with consent 
of parties. 100 I.C. 800=1927 L. 337. See 
also 122 I.C. 561. Yet when no objection 
was made when it was extended and the sale 
confirmed and money drawn out, the sale can- 
not be set aside on account of want of con- 
sent. 43 M.L.J. 477=69 I.C. 1001 = 1923 
M . 48 . See also 35 C . W . N . 877 . The pro- 
perty is liable to be re-sold when the decree- 
holder purchaser docs not deposit the 
balance after deducting the decree amount. 
51 I.C. 316. Amount of bid less or equal 
to amount sought to be set-off — Procedure. 
1930 M.W.N. 568. Joint purchasers — 
Balance money paid by one enures for the 
benefit of the other as well. 51 C. 992= 
1926 C. 719; 1925 C. 164=81 I.C. 1029. 

Tender in Court of balance on 15th day 

Payment into Treasury on next day — Tender 
amounted to payment. 148 I.C. 348=1934 
A.L.J. 71 = 1934 A. 817. In Collector's 
sales, the non-payment of three-fourths of 
the sale price within the time limited by R. 
85, is a mere irregularity and docs not autol 
matically involve the holding of a sale afresh 
20 N.L.J. 80. 

O. 21, Rr. 85 and 86.— The “publishing” 
of the sale has reference to all proceedings 
that take place till the sale is actu- 
ally held. Any proceedings that take 
place after the deposit of 25 per 


cent, of the purchase money has been made 
cannot be regarded as falling within the 
meaning of the words "publishing” or ‘con- 
ducting the sale’. The failure to deposit 
75 per cent, of the sale price within a fort- 
night as required by O. 21, R. 85, does not 
therefore amount to a material irregularity 
in publishing or conducting a sale within the 
meaning of O. 21, R. 90. When default is 
made by the auction-purchaser in paying into 
Court full amount of the purchase money 
within the time allowed by O. 21, R 85 
the Court has no jurisdiction to extend the 
time but must order a re-sale under R. 86. 

1 he only discretion given by R. 86 is in the 
matter of forfeiture of the deposit of 25 per 
cent, made by the auction-purchaser, and not 
m the matter of re-sale. I.L.R. (1938) 
Lah. 97=40 P.L.R. 509 & 1004= A. I. R. 1938 
Lah. 198. also (1938) 2 M.L.J. 833. 

2 \ (Mad. H.C.), Rr. 85 and 86.— 
Where default is committed in respevt of the 
cost of the general stamp to be affixed to the 
sale certificate only the initial deposit of 25 
per cent., can in any case be forfeited. The 
whole amount cannot be forfeited. 48 L. 

41 r 6= I^- I - R - 1938 M ad. 905=(1938) 2 
M.L.J. 529. 

. 21, R. 86. — Judgment-debtor not en- 

titled to have sale set aside under this rule, 
when no prejudice was caused to him, and 
failure of deposit was due to mistake of 
Court. 144 I.C. 699=1933 R. 104. The 
deposit alone can be forfeited and not the 
right which the decree-holder has under the 
decree . 7 W.R. 110. The words “if the 

1 * n ^ CS a . re * nscrte ^ to remove the 
hardship caused in certain circumstances, 
vide 25 M. 535; 95 I.C. 46=1926 A. 509. 
See also 19 37 Sind 311. O. 21, R. 

0 makes it oblibatory on the Court 
to re-sell the property in case default 
ts made in payment of the balance of the 
purchase money as required by O. 21, R. 85. 
The discretion vested in the Court is only 
as regards the forfeiture of the deposit 
1938 M.W,N. 1031= (1938) 2 M.L.J. 833; see 
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87 . Every re-sale of immovable property, in default of payment of the pur- 
Notification o n rc-saie. chase-money, within the period allowed for such 

preference. r " '° haVC and ?' ™ re P e, ' fons > of whom one is a co-sharer! 

, . . . , respectively bid the same sum for such property or 

or any lot, the bid shall be deem ed to be the bid of the co-sharer. P P y 

no illegality in not mentioning time and plaoe 
of rc-sale in the sale proclamation, if no 
deficiency results. 87 I.C. 1=1925 M. 631. 

O- 21, R. 88: Scope. — The ordinary law 
of pre-emption is inapplicable to sales in 
execution of decrees, and hence this rule 
which affords a remedy. 13 A. 224 (228). 
See also 27 A. 670 (677). O. 21, R. 88 is 
intended to safeguard the rights of the co- 
sharers in undivided immovable property. 
The executing Court is to act judicially and 
not arbitrarily and particularly when the law 
gives a co-sharer a right of pre-emption, it is 
necessary for the Court to interpret the rule 
in such a manner as will protect that right 
and not in a manner as will have the effect . 
of depriving co-sharers of their right. 1940 
N.L.J. 453 = a. I. R. 1940 Nag. 337. The 
object of the rule is to enable a co-sharer to 
keep out strangers. 26 I.C. 95=12 A.L. 

J. 1148. A pre-emption suit will not lie 
against such a bidder. (Ibid.) The require- 
ments of the rule are satisfied if the co- 
sharer asserts his right of pre-emption when 
bidding for the same amount 36 I.C. 654 
=3 O.L.J. 405. 

Who are co-sharers. — Members of a joint 
Hindu family, other than that member who 
is recorded in the Collector’s register as 
sharer in the mchal arc co-sharers. 7 A. 

184. A Hindu widow holding by inheritance 
her deceased husband’s share in a village is 
also a co-sharer. 1 A. 452. But posses- 
sion by her for life of a share in a village, 
in lieu of maintenance, docs not make her 
a co-sharer. 6 A. 17. See also 7 A. 860. • 

Bin the Sum. — There must be a distinct 
bid by the co-sharer in the ordinary manner 
of offering bids. 3 A. 827. Sec also 2 A. 


NOTES. 

also 1938 Lah. 198. If a purchaser 
makes default of payment of the balance of 
the purchase-money, he forfeits all claim to 
the property purchased, whether the deposit 
made by him under O. 21, R. 85. C. P. 
Code, be forfeited or not, and the auction 
sale at which he purchased becomes a nullity. 
1941 Cal. 85=/2 C.L.J. 129. Decree-holder 
himself, even though the purchaser at the 
re-sale, can apply to attach the deposit made 
by the first defaulting purchaser. 48 M. 
L.J. 335=86 I.C. 373=1925 P.C. 61 fl\C), 
The deposit should be refunded on good 
grounds shown for failure to pay the balance. 
59 I.C. 705=17 N.L.R. 15. Even apart 
from this rule Court can order re-sale on 
failure to fulfil conditions subject to which 
decree-holder was permitted to bid. 1 P. 
235=69 I.C. 872. Purchaser paying 25 per 
cent, of purchase-money and not paying 
balance in time — Judgment-debtor paying off 
amount of decree and 5 per cent, under R. 
89 — Forfeiture of 25 per cent, deposit — Not 
proper— Purchaser has no right to 5 per cent, 
under R. 89. 151 I.C. 310=11 O.W.N. 

1132 — 1934 O. 429. In execution of his 
money decree, A purchased the property, 
and deposited the amount of the purchase 
price minus the amount of the decree into 
Court. Prior to the sale, B another decree- 
holder had also applied for execution, and a 
second sale was held and B purchased the 
property. The Court thereupon passed an 
order confirming the sale in favour of A 
cancelling that in favour of B and directing 
A to pay the entire purchase price in cash. 
On default by A, the Court further ordered 
that B was entitled to recover the amount 
by execution. Held, that the order was errone- 
ous. As between two rival decree-holders 
against the same judgment-debtors, the Court 
had no authority to order that one decree- 
holder should pay another. The correct 
order should be to annul the sale and direct 
the re-sale of the property with a view to 
enable all persons entitled to rateable distri- 
bution to share in the proceeds. 142 I.C. 
577=1933 A. L.J. 336=1933 A. 337. Re- 
sale under O. 21, Rr. 86 and 87 — Applica- 
tion for— -Limitation — Duty of decree-holder 
— Limitation Act, Art. 181 applies. (1940) 

1 M. L. J. 537=51 L. W. 739=1940 
Mad. 566. 

O. 21, R. 87 .—See 12 M. 454. There is 


850. 

Illustrative Cases. — The conditions of 
pre-emption under Mahomcdan Law do not 
apply to claims under this rule. 6 N.-W. 
P. 289. If claimant has fulfilled the condi- 
tions of sale and his rights are clear, Court 
executing the decree is bound to give effect 
to the right. 6 N.W.P. 272 ; 7 N.W.i. 
97. See also 1 A. 272 and 3 A. 112; 1 A- 
277; 6 N.W.P. 289. A person claiming to 
be a co-sharer cannot object to confirmation 
of sale in favour of the person recorded as 
auction-purchaser. 5 A. 42. Under O udh 
Civil Rules, R. 211. sale officer has no right 
to decide as to claims and objections. - 
I.C. 281=10 O.W.N. 816=1933 O. 401. 
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89. (1) Where immovable property has been sold in execution of a decree, 

a i* «• t • , , 3-ny person, cither owning such property or holdint? 

on deposit! 0 " ° SC an intc ‘;cst therein by virtue of a titl^ acquired befort 

. . . such sale, may apply to have the sale set aside on his 

depositing in Couit, — 


NOTES. 

Appeal. — No appeal lies against an order 
passed under this rule. 3 A. 674 ; 5 A. 42. 
Also from an order refusing to restore to 
file an application under this rule, which has 
been dismissed for default. 29 A. 596. 

O. 21, R. 89: Scope.— See 58 I.A. 50 
=35 C.W.N. 81=60 M.L.J. 423 (P.C.). 
The intention of R. 89 of O. 21, C. P. 
Code, is to provide a simple procedure 
where at the last moment a judgment-debtor 
may come and deposit without condition the 
full decretal sum and five per cent, penalty 
and save his property. There is to be no 
room for argument or doubt or question or 
enquiry. It is not for the Court to enquire 
where the judgment-debtor got the money. 
He may get it from a purchaser of his pro- 
perty after the sale, it matters not; the Court 
will not inquire, but the judgment-debtor 
must not deposit the money under protest, 
be cannot impose conditions. I.L.R. 
(1940) Kar. 360=A.I.R. 1940 Sind 181. 
Proceedings under this rule arc execution 
proceedings. O. 9 does not apply. 28 
Bom.L.R. 668=50 B. 457=96 I.C. 411 = 
1926 B. 377. Provisions of R. 89. are to 
be strictly complied with. 106 I.C. 568. 
See also 42 M.L.J. 71. Object of the rule 
is to prevent sales for inadequate prices. 
40 B. 557=18 Bom.L.R. 571. Right con- 
ferred by this rule is not an absolute right 
which can be enforced by suit against any 
particular person. 18 C. 481. Rule must 
be strictly construed. One judgment- 
debtor, is not entitled to take advantage of 
any deposit made by his co-judgmcnt- 
debtor, independently made. 42 M.L.J. 
71=65 I.C. 893. Also 39 M. 429=28 M. 
L.J. 262. But see 22 I.C. 53. Rule 
applies to cases where attachment was made 
prior to the date on which this rule became 
law. 18 M. 477; 22 C. 767 (F.B. ) ; to the 
sale of a tenure in execution of a decree for 
its own arrears, 23 C. 393; to sales in 
enforcement of decrees on an award by 
arbitrators in a partition suit, 27 C.W.N. 
466=1923 C. 582; to sales in mortgage 
decrees and to sales on the Original Side 
of Calcutta High Court, 46 C. 69=24 C. 
W.N. 1032. As to High Courts generally 
see 59 I.C. 432=24 C.W.N. 536; I.L.R 
(1937) 2 Cal. 606=41 C.W.N. 998. See 
also 41 M.L.J. 465=68 I.C. 916; 25 M. 244 
(F.B.); 25 B. 104; 28 A. 778; 25 C. 703 
(F.B.) ; 56 C. 477=1929 C. 574. Costs of 
suit— Mortgage suit on the Original Side, 
High Court — Application for setting aside 
sale — Item of costs whether need be paid 
approximately. 56 C. 477=1929 C. 574. 
Rule not applicable to sales under Public 
Demands. Recovery Act. 18 C.L.J. 628 
=18 C.W.N. 766; nor to execution pro- 


VI 


ccedings taken by a Collector, 25 A. 167. But 
Jcv 31 B. 207; 13 M.L.J. 221. “Court” 
means a Civil Court and not of the sale 

?^ CC r ^ vhe P sa,e proceedings take place. 
100 I.C. 72 6 (1). I lie word “property” 
means tangible property sold whether or not 
persons other than the judgment-debtor 
have any interest, and it does not mean the 
nght, title and interest of the judgment- 
debtor alone. 54 M.L.J. 455=51 M 246 
='928 M 399; 159 I.C. 1044 (2) = 1936 O 
W.N. 48 — 1936 O. 128. The interest of a 
niortgagee in a usufructuary mortgage is 
immovable property within the meaning of 
O. 21 R. 89. (27 M.L.J. 239, Di ss 

from.) 122 I.C. 409=1930 A. 110. A 
house, apart from the ground on which it 
stands (which belongs to an outsider) is 
immovable property. 15 R.D. 155=12 L. 

i • . ( Rev -)\ .Payment under protest or 

subject to conditions — Not recognised under 
the rule— Court cannot order decree-holder 
! urn »h security before receiving pay- 

jTc.w n 1^056 W • N * 524=1930 M ^ 
Who caw apply.— T he expression “by 

a V 1 ] 6 acqu,red before purchase” 
nonqualify any person owning such 
property So a purchaser from the judg- 

r\\\c d 7X°\\ a J tC / S Cim appI >' Under this 

5 r 57=37 24 I C Vi ; kt J ' 

51 TP R7?’ i?o TP 344 : 4 PL J- 340= 

S l J font™ i 9 22 L 1 ; I ^ ’ 

A^'l^r 9 C ‘ 454 : I94 ° Sind 
loi , 44 A. 186=13 I.C 1^4* 0 T c 7 A c 

O.c 33; 98 I.C. 739=1927 M isi - 24 

204 W fF 9 li I 8 A a 18 ?= 9 , 3 I C 24= 1926 a! 
04 (I B.) A third party who has 

reason of", mtCr ? St in * he prop erty sold by 
reason of a contract of sale made by the 

judgment-debtor pending attachment is 

competent to .apply to set aside the sale under 

to fnfnr^ 89 * Su< i h . a person is not seeking 

nurrhJff.r ^ « C la, . m a S ainst the auction- 

purchaser to his detriment, and S. 44 C P 

tlu- ( an r 1011 !* 1 n0t *?e invoked to disentitle 

an in ' "?” 1 l ?i appIy - He having acquired 
an interest in the property by virtue of the 

contract of sale should be allowed to deposit 

the amount required under O. 21, R. 89 if 

ie applies within 30 days of the sale. ’ It 

cannot be said that he has no locus staudi 

to apply. 191 I.C. 689=7 B.R. 240. In 

an application to set aside a sale by the 

Registrar held under a decree on the original 

of t. h f. Calcutta High Court the duty 

of n H o? h S OUr L ,S to appIy the provisions 

rt * rr ?° far as thc rules in 

Chapter XXVII, Original Side Rules and 

Orders will permit. 1941 Cal. 159 . ^ 
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lessee can apply under O. 21, R. 89, though 
property is sold subject to lease. 51 M. 
770=54 M.L.J. 445=1928 M. 1191. A trans- 
feree under an unregistered document by 
the judgment-debtor after sale is not pre- 
vented from applying under this rule. 42 
M. 503=49 l.C. 806. But jcc. 22 

l.C. 193=38 M. 775. The judgment- 
debtor can apply even though the 
deposit money was raised by sale of Ins. 
equity of redemption to his mortgagees. 
86 l.C. 732=1925 O. 349 (2). Also a 
judgment-debtor who has effected a private 
sale of his property during the pendency of 
the attachment proceedings. 25 B. 531. A 
transferee after attachment can apply. 26 
C.L.J. 127=36 l.C. 510. Quaere .— If a 
transferee before attachment is entitled to 
make a deposit. 34 L.W. 399 — 1931 M. 
753. Also a mortgagee after attachment. 
100 l.C. 82=1927 M. 445=52 M.L.J. 157. 
A inortr/atjor has an interest and he can 
apply. 33 A. 481 = 10 l.C. 863. A prior 
mortgagee who was not a party to the suit 
and when the sale was subject to a mort- 
gage not stating amount or priority, can 
apply. 28 O.C. 221 = 1925 O. 429. A 
mortgagee who has purchased the equity of 
redemption in one portion can apply. 2 P. 
715=74 l.C. 102. Also a mortgagee. 21 
M. 416. Also a prior mortgagee. 53 I. 
C. 958=27 M.L.J. 130; 27 l.C. 831=13 
A.L.J. 271; 12 l.C. 783=178 P.W.R. 
1911. But see 33 A. 481=10 l.C. 863. 

A usufructuary mortgagee depositing is not 
a volunteer. 20 A.L.J. 42 = 1923 A. 127; 
also 25 O.C. 78=1922 O. 146. A benami- 
dar can apply. 29 C. 1 at 6. A perma- 
nent undcrtcnurcholder under the E.B. aud 
Assam Tenancy Amendment Act has> an 
interest in the property to set aside sale in 
a rent decree. 52 l.C. 237=23 C.W.N. 597. 
Lessee can apply. 27 L.W. 307=54 M.L.J. 
445. A purchaser of a portion of an accu- 
pancy holding can apply whether his interest 
is valid against the landlord or not. 8 C. 
W.N. 232. See also 8 C.W.N. 55; 31 

C.W.N. 1050=1927 C. 817=55 C. 108. 

A dar-mokararidar can apply. 32 C. 107. 
Also an undcr-raiyat . 11 C.W.N. 742. 

Whcro in a suit the mother has acted as 
guardian for a minor party and subsequent- 
ly the minor’s property is sold in execution 
of a decree against the minor and the father 
of the minor deposits the decretal amount 
which is accepted by the Court and the sale 
is set aside, nothing flagrant has happened 
as to call for the revisional interference of 
the Board in the matter. Tho tender by 
the father is not such a deviation from the 
routine as would raise a suspicion in tho 
mind of the Court that tho tenderer was not 
doing it in the interests of the minor. 1940 
A.W.R. (B.R.) 17=1940 A.L.J. 12 

(Supp.). A member of a joint Hindu 
family can npply if tho share of another 


member is sold. 1928 M W.N. 101 m=j 
51 M. 246=109 l.C. 297=54 M.L.J. 455. 
Also a decree-holder who is also a purchaser 
on the ground that the decree has been ad- 
justed, without the concurrence of the judg- 
ment-debtor. 104 l.C. 753. A man is 
not debarred from defending his action, 
under R. 89 because he desisted from his 
action under O. 21, R. 58. 25 L.W. 10d 

—99 l.C. 893=1927 M. 327. The expres- 
sion “owning such property by virtue of 
titlo acquired before such sale” applies aa 
well to long-standing title as one recently 
derived from judgment-debtor. (Ibid.) 

Who cannot apply. — A person who pur- 
chases property before it is attached, and 
whose claim is rejected, and who files a suit 
under R. 63 cannot apply. 7 C.W.N. 243 r 
28 A. 84; 30 C. 214. See also 30 B. 575; 
30 M. 507; 17 M.L.J. 129; 34 L.W. 399. 

A purchaser of the property from the judg- 
ment-debtor subsequent to the auction sale 
cannot maintain an application under O. 21, 
R. 89, while the rule may be so construed 
as to recognise in the judgment-debtor, who 
has sold his property subsequent to the 
auction-sale, a sufficient interest to allow 
him to apply under the rule, it docs not 
follow that the rule can be so construed ns 
to permit tho subsequent purchaser himself 
to apply to tho Court to set aside tho sale. 
I.L.R. (1940) Kar. 3G0=A.I.R. 1940 

Sind 181. Sec also 177 l.C. 952=1938 
Sind 177. The person applying should 
have an existing interest on the date of the 
application. 17 C.W.N. 2207=22 l.C. 
392=15 Cr.L.J. 48=41 C. 305. A person 
whoso titlo is not affected by tho sale can- 
not apply. 15 C.L.J. 83=10 l.C. 880= 

16 C.W.N. 904; 175 l.C. 566=1938 Pat. 
233. Nor a decree-holder who attaches be- 
foro sale. 28 l.C. 948=13 A.L.J. 401. 
Nor an attaching creditor. 6 C.W.N. 57. 

Sec also 51 C. 495; 55 B. 239. Nor a per- 
son in whose favour there is an agreement 
to sell. 17 L.W. 680=1923 M. 659. 
Though application is by judgment-debtor 
tender of amount cannot be mado by ft 
person who acquires an interest in the pro- 
perty after tho auction sale. 1936 O.W.N. 
344=161 l.C. 424. Nor by a person who 
is neither an attorney, general or special, 
nor a Vakil or Mukbtnr, for tho owner of 
tho immovable property sold. (Ibid.) A 
second mortgageo when the sale is on dccrco 
for tho prior one, cannot npply under this 
rule. 31 l.C. 37=9 S.L.R. 86. A mort- 
gagee of non-transferable occupancy holding 
cannot npply. 29 l.C. 916; also 22 C.L. 

J. 108=20 C.W.N. 40. A mortgagee after 
sale cannot npply. 39 M.L.J. 84=55 I. 

C. 856 (F.B.. It was held that a person 
whoso interest was not sold and cannot have 
passed under the sale could not apply, ft £d 
a puisne mortgagee could not apply. ”5 
M. 244. Sec also 26 M. 332. A person 
expecting to got title and possession in ft 



1071 


O. 21, R. 89], The Code of Civil Procedure (V of 1908) . 


NOTES. 

pending litigation cannot apply. 39 A. 700 
=41 I.C. 889. A part purchaser before 
sale cannot apply on the ground that the 
decree amount has been paid by himself and 
other purchasers of the rest of the property. 
52 I.C. 641 . Nor a person who has obtain- 
ed a decree for specific performance of a 
contract of sale, when he has not executed 
his decree. 161 I.C. 26=1936 P. 119. An 
interim receiver of the debtor’s property 
appointed under S. 20 of the Provincial 
Insolvency Act is entitled to apply under 
O. 21, R. 89. to set aside a sale of immova- 
ble property in execution of a decree 
against the debtor, and when the order 
appointing the interim receiver expressly 
empowers him to act under O. 21, R. 89, to 
set aside the sale, the appointment divests 
the debtor of all control over the property 
and the interim receiver becomes, as it were, 
his statutory ugcut to do all acts which he’ 
would bo entitled to do if ho were not so 
disabled. 1937 M.W.N. 262=45 L.W. 
771 — A.I.R. 1937 Mad. 589. See also 50 
L.W. 239. Right to apply under — Undcr- 
raiyat without right of occupancy — Sale of 
holding for arrears of rent— Sub-tenant of 
undor-raiyat— Right to have sale set aside. 
39 C.W.N. 652. 

Form op Application.— It need not be 
m writing. 63 I.C. 140; 13 I.C. 404=9 
A.L.J. 12; 14 M.L.T. 534=22 I.C. 291. 
But mere deposit does not amount to an 
application. 66 I.C. 44=1922 M. 83; also 
9 I.C. 33; 43 B. 735=53 I.C. 135; 32 I. 
C. 45. Lodgment schedule docs not 
amount to an application. 95 I.C. 128 (1) 
=1926 M. 620; at least an oral application 
is necessary. 32 I.C. 783=3 L.W. 174- 86 I 
C. 498 (1) = 1925 M. 909. In a written appli- 
cation no specific prayer to set aside sale is* 
necessary. 4 P.L.T. 295=58 I.C. 629* 34 P 
L.R. 233=141 I.C. 421=1933 L. 210* 
133 I.C. 407 — 1931 A. 756. See also I T ’ 
R. 1939 All. 403=1939 All. 241; 5 Cut’ll 
T. 27=18 Pat. 210; 43 C.W.N. 252= 
1939 Cal. 153; (1937) 1 M.L.J. 658; 1941 
A.W.R. (H.C.) 278 (Refund of deposit 
under S. 144 by way of restitution). As 
to defective application, sec 1925 N 17 
When a prior application to pay decree 
amount after attachment is dismissed it 
does not operate as res judicata to an apnli- 
cation under this rule. 44 M.L J 32?— 
1023 M 487 (2). An application 
aside sale is not invalid because of tho 
absence of prayer to that effect. 106 T o 
333. See also 57 C. 676; 58 C kin 

(Application by mortgagee to set aside 
mortgage sale under decree of Hid, Cn.,r+ 
on tho original side). Agreement between 
decree-holder purchasers aad judgment- 
debtor on date of sale— Part payment of 
decree amount— Time fixed for payment of 
balance— Joint application to Court prav 
mg that on payment by fixed date sale to be’ 


set aside and in default sale be Confirmed- 

Effect Time, if of essence of contract 

Non payment on fixed date— Order confirm- 
ing sale. Held, ( 1 ) that though the parties 
agreed to substitute an agreed proceduro 
for the procedure prescribed by law, it was 
nevertheless in essence though not in form, 
one falling under O. 21, and that the appli- 
cation filed by the parties on the date of 
sale might be treated as an application under 

J, S9 ’ and the order confirming the sale was 
therefore appealable under O. 43 R. i 

(j); even if tbero be no appeal Cnurt 

could interfere in revision?? 

shown to be wrong, as a question of juris- 
diction was involved; (2) that the contract 

was o7 the r tiG3 ClC r rly ShOWCd tliat tilno 

that on ! C ° °/ the contract and 

Wn V n ? iry of time > filed the sale 
automaticaHy became confirmed, no order 

he Court being necessary for tho pur- 
pose and there was nothing left which c?u!d 
jc set asido after that date. 16 P. 202— 
1' 1 at.L.T. 940=1937 P 113 /p “r» x 

S“o" 2 ?'n pL ‘ ndi ° e ■ 

getting 

640 competent. 20 Pat.L.T. 

er and^erreo Appuoa ™>n — Purclms- 

% r *‘PP>"a«o h n° ,d u e n r d 

C P C ‘ r ■ 491=2 P - 1923 

holder ^ who tro alre PU i rChaSer and decpee - 
be specifically m^ dj , 0n rec0rd need not 
A . l!j. 769— no i°p' d , and im P J eaded. 27 
W30 N . 7 S ° 9 1 119 I' C -! 103=1229 A. 593; 
tion to set asido o * , 7 ‘ an a PPhca- 
with R. 89 «S a 8 e 0 a Lr dCr . E - 92 ™d 
in time, tho omission * P nv, . so In order aud 
purchaser till after thl tl i° auction ' 

al lowed for the appllatin^ 7 ° f 30 da 7» 
it- (37 B. 387 P m V, DOt fatal to 
M 763=57 M.L.J. 310 861=1929 

is nit ZZo w^^/r ’ tha ; , th ° da P<>sit 
no difference where th( f7 "S SaI ° ™ ke3 
so made on account of *1^°^ CanDOt bo 
closed. Where ? C ° Urt hebi S 

ing day it is ; n 3 ,na de on the reopoD- 

the Genera, C,i” '“a / T‘ U ° ° f S - 19 ° * 

»«, 1 M.L.J. 629 fPB , e Mad ,' 427= 
kind 181. Annli/*af • v* See also 1940 

tation— Starting ~ nder R ‘ 89 — Lirai- 

—Acceptance by Co\nt t 7 9“ rq Arain 

tation runs from ‘ Z Iater date— Limi- 

=1940 O.W.N3» n da *°‘ 1940 0udh 261 

»40 Pi?.^; 21 °=» i"«. WS=A.I b! 
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Forum. — Though sale was in execution by 
a Revenue Court, application under this rulo 
must be made in Civil Court. 44 B. 50= 
54 I.C. 670. See also 40 Bom.L.R. 152 
= 11)38 Bom. 209. O. 21, R. 89, C.P. 
Code, does apply to execution of Revenue 
Court decrees. 1939 R.D. 204 (1)=1939 
A.W.R. (B.R. ) 202. 

Deposit “For Payment to the Decree- 
holder”. — .The words mean that the decree- 
holder is the person solely entitled to the 
money paid into Court. 30 C. 252. But 
sec contra 1933 N. 347. If the decree- 
holder bo tho purchaser lie is entitled to tho 
5 per cent, on the purchase-money. 26 C. 
449 (F.B.); 22 M. 28G; 10 M.L.J. 228; 
1933 A.L.J. 78 = 145 I.C. 872=1933 A. 292 
=55 A. 203. If the decree is joint in 
favour of two, but one alone gets permis- 
sion and is purchaser, lie alone is» entitled 
to the profits. 6 P. 386=103 I.C. 724 
(2) =1927 P. 288. A mere payment of 
the sale proceeds into Court does not satisfy 
the requirements of the rule. 23 B. 723; 

8 C.W.N. 355; 7 Bom.L.R. 263. As to 
what amounts to a valid deposit, see 1 P. 
L.J. 459=35 I.C. 779; 35 C.W.N. 1056. 
There is nothing in O. 21, R. 89 which makes 
it necessary for the judgment-debtor to pay 
in the poundage fee as a condition prece- 
dent to the sale being set aside. After the 
saie is set aside the judgment-debtor can bo 
made to reimburse the auction-purchaser for 
any costs and the poundage fee ho has pro- 
perly paid in connection with the sale. 176 
I.C. 749=68 C.L.J. 27=A.I.R. 1933 

Cal. 523. Sale of properties in several lots 
— Judgment-debtor tendering purchase money 
of somo properties alone with five per cent . 
compensation — No valid deposit. 9 Pat. 310 
=1930 P. 318. See also 55 A. 123=1932 
A.L.J. 1107=1933 A. 155. The deposit 
must be in Civil Court and not in tho trea- 
sury. 40 A. 425=45 I.C. 773. But see 
131 I.C. 596 = 1931 A. 303. A deposit by 
a stranger other than a vakil or attorney 
is not valid. 12 I.C. 404=9 A.L.J. 12. 

A deposit under R. 89 is a voluntary depo- 
sit and the person making tho deposit 
cannot maintain a suit to have the sale set 
aside and for refund of the money deposited. 

7 P. 30. But see 57 B. 601=35 Bom.L.R. 
4G2=1933 B. 239. Execution sale — Subse- 
quent private sale by judgment-debtor to 
purchasers in execution of items purchased 
by them — Purchasers willing to allow judg- 
ment-debtor to use moneys deposited by them 
as his — Amount sufficient to cover decree 
debt and poundage. Held, that the moneys 
deposited by them are in tho custody of the 
Court till final orders are passed by the 
Court with respect to tho sale, they cannot 
operate upon it to enable tho judgment- 
debtor to use the same for the purpose of 
setting aside the sale under R. 89. Tho 
rule cannot be Baid to be complied with and 


tho sale cannot therefore be set aside. 45 
L.W. 88=1937 M. 270=(1937) 1 M.L.J. 
264. Deposit by auction-purchaser under 
sale, before confirmation, cannot be taken 
advantages of by any person to support his 
application under this rule. 31 I.C. 913. 
“Amount specified in the sale proclamation,” 
meaning of. See 96 I.C. 77=1926 M. 765 
=50 M.L.J. 580. The term cannot be taken 
to include the amount duo to the same 
decree-holder by the same judgment-debtor 
under another decree in respect of which tho 
decree-holder is allowed to claim rateable 
distribution subsequently. A proclamation 
of sale is tho only document to which publi- 
city is intended to be given under tho rules. 
156 I.C. 905=37 P.L.R. 298=1935 L. 423. 

Krishnaswami A iyenpar, J. — O. 21, R. 89 
cannot be construed ns contemplating pay- 
ment in cash and in cash only. What is done by 
consent of parties as a substitute for the 
deposit is to be regarded as its equivalent in 
oyory respect and judged by the same prin- 
ciples as those applicable to a deposit. By 
such consent what is not in fact a payment 
in cash is turned into a deposit within tho 
meaning of the rule to be acted upon by the 
Court in all respects as» if it were a payment 
in cash. I.L.R. (1940)) Mad. 69 9=A.I. 

R. 1940 Mad. 427= ( 1940) 1 M.L.J. 629 
(F.B.). Any payment or adjustment made 
by the judgment-debtor which satisfies tho 
decree-holder is a payment within tho mean- 
ing of R. 89, O. 21. Where the decree- 
holder is paid most of the amount duo to 
him by the judgment-debtor assigning a 
mortgage in his favour out of Court, and a 
small balance due to him is deposited by tho 
judgment-debtor into Court at the time ho 
makes the application to Court for setting 
aside the sale, that would be sufficient com- 
pliance with O. 21, R. 89. 1940 Mad. 427 

= (1940) 1 M.L.J. 629 (F.B.). Amount 
mentioned in sale proclamation less than 
decretal amount — Judgment-debtor cannot 
tako advantage of such mistako. 1934 L. 
790. Deposit under — Sum paid is smaller 
than that mentioned in sale proclamation — 
Validity. 31 Bom.L.R. 433=117 I.C. 527 = 
1929 B. 215. See also 46 L.W. 922=1938 
M.W.N. 15. ‘Any amount' means what 
actually was received by tho decree-holder 
and doe« not include salo proceeds. 25 Bom. 

L. R. 446=73 I.C. 454. No cash payment 
is necessary — Agreement to set-off decretal 
amounts to pnvment. 14 I.C. 326=1912 

M. W.N. 756; also 24 M.L.J. 205=18 I.C. 

579. Sec also (1940) 1 M.L.J. 629 (F.B.). 

It is open to tho decree-holder to waivo tho 
whole of tho deeree amount or to accept a 
lessor amount or to receive anything which 
is an adequate equivalent of the amount 
owing to him. 42 L.W. 692=1935 M. 
1050. Where, therefore, the decree-holder 
ngrees to accept from tho judgment-deb or 
a mortgage in satisfaction of the amoun 
duo to him under tho decree, tho juagmen 
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(а) for payment to the purchaser, a sum equal to five per cent, of the pur- 
chase-money, and r 

(б) lor payment to the decree-holder, the amount specified in the pro- 
clamation of sale as that for the recovery of which the sale was ordered less any 

amount which may, since the date of such proclamation of sale, have been received 
by the decree-holder. 


NOTES. 

debtor applying to set aside tho sale need 
not deposit any portion of the decreo amount 
at all; it is enough if lie deposits only the 
five per cent, under R. 89 (1) (a). 

See also 177 I. C. 330=1938 
Cal. 252. It is not for tho auction- 
purchaser to insist that there must bo an 
actual receipt of cash or deposit of the entire 
amount. He receives his live per cent, and 
has no grievance, and he cannot be heard to 
say that it is not open to the decree-holder 
to waive the decree-amount or accept any 
adequate equivalent. (Ibid.) Money paid 
to decree-holder privatelv is equivalent 
to deposit. 1933 N. 349. 'Se e also 1934 N. 
21 = 150 I.C. 611; 39 C.W.N. 829 = 61 C.L.J. 
313. Payments may have been made to decree- 
holder before sule. 39 C.W.N. 829 = 61 C.L. 
J. 313. A mere compromise or admission of 
decree-holder would not bo sufficient 55 A. 
697 = 1933 A.L.J. 1004 = 1933 A. 510. Payment 
by cheque insufficient. 27 I.C. 656 = 8 Bur.L. 
T. 80. Where a short amount was paid, 
having been misled by an officer of Court, 
on payment of balunce sale should be set 
aside. 22 I.C. 842. See also 18 C. 481; 33 
C.W.N. 1170. Hut see 13 P. 641.. Where a 
sum less than the sum due is deposited owing 
to a bona fulc mistake in calculating the 
amount, see 26 C. 449 (F.H.); also 21 A.L.J. 
162=1923 A. 315: 6 R. 492=113 I.C. 810 
(2). Bengal Patni Regulation, S. 14-A (b ) — 
Relative scope — Deposit to set sisido sale — In- 
terest — Calculation of. 61 C.L.J. 39. An 
order setting asido sale and entering satis- 
faction when tho amount was deposited, is 
valid and not ultra vires, merely because the 
creditor did not include interest in the execu- 
tion petition. 41 C.L.J. 391 = 1925 C. 948. 
But see 13 P. 641 = 151 I.C. 618 = 1934 P. 
336. The extent of deposit is the amount 
of decree in execution of which the sale was 
made, and not those of other decree-holders 
claiming rateable distribution. 17 I.C. 920 
= 23 M.L.J. 585; also 37 B. 387 = 15 Bom. 
L.R. 244; 14 L. 55 = 34 P.L.R. 273 = 143 I.C. 
768 = 1933 L. 226. Money once paid to set 
aside sale cannot bo recovered from decree- 
holder after Bale on the ground that judg- 
ment-debtor had no saleable interest in the 
property. 45 B. 1094 = 23 Bom.L.R. 455. 
Sen also 13 I.C. 144 = 16 C.L.J. 156. But 
(irrespective of tho applicability of R. 89) 
a third party purchaser before attachment, 
if ho subsequently succeeds in his suit for 
declaration of his right to the property is 
entitled to refund of the deposit from the 
decree-holder nuction-purchaser under S. 72, 
Contract Act. 34 L.W. 399=1931 M. 753. 
When the mortgagor pays the amount, it has 
tho effect of redeeming the properties. 60 
I.C. 560=7 O.L.J. 620. The acceptance by a 
C.C.M.— 135 


landlord of a deposit from a transferee 
means a recognition of the transferee as 
tenuut. 36 I.C. 701. Deposit must not bo 
imulo subject to any condition or under 
protest. 58 M. 972 = 42 L.W. 307=158 IC 
207 = 1935 M. 842 = 09 M.L.J. 349 (F.B.h 
\\ here a conditional deposit was made, but 
the condition was withdrawn before an ap- 
plication to draw the money was filed, it was 
hold that the deposit was a valid one. 2 P. 
534—72 I.C. 907. Two deposits by both the 
judgment-debtor and a mortgagee after sale 
each depositing a portion of sale amount and' 
two applications by them, can be treated as 
one proceeding and the sale be set aside. 
49 A. 839 = 25 A.L.J. 576 = 102 I.C. 471 = 1927 
A. 561. Sale set aside — Purchaser is entitled 
to interest and costs besides the 5 per cent, 
deposited under R. 89. 57 C. 676. A judg- 

ment-debtor who wishes to take advantage 
of R. 89 must strictly comply with tho same 
by paying all amounts as directed by the rule. 
Hence a deposit of merely 5 per cent, with- 
out tho sum mentioned in Cl. (b) for pay- 
ment to tho decree-holder is not sufficient 
even though the decree i u execution of which 

!r * ulS k° en has been set aside. (39 

M 42J, Foil.) (Cnse-law reviewed.) 56 M 
808 = 1933 M. 598 = 65 M.L.J. 253. 

O. 21, R. 89 (1) (b). — An amount which 
has been deposited in Court cannot bo said 
to have been received within the meaning of 
this section. Received cannot mean “vir- 
tually or constructively received”. 1933 M. 
265-36 L.W. 967=141 I.C. 167. The words 
less any amount which may, since th 0 date 
of such proclamation of sale, have been re- 
ceived by the decree-holder” in O. 21, 

7 , , » refer to a payment made to 
the decree-holder out of Court and not. 
to the withdrawal by the decree-holder of 
the sale proceeds deposited in Court by 
_*! purchaser. I.L.R. (1938) Nag. 456 

— 1938 Nag. o4. Under O. 21, R. 89, the 
person who seeks to set aside a sale must 
deposit the amount of the decree unless the 
decree-holder may havo received any sum. The 
decree-holder cannot be said to have notion- 

i • , rc< : c,vc ^ a aum ‘’qual to the amount for 
winch lie (the decree-holder) purchased one 
ot the properties, and a deposit of a sum 
les ® ; hat amount would not, therefore, be 
suffieient. 188 I.C. 467 = A.T.R. 1940 Pat. 

hfls to .bo strictly construed and 
even a mistake cannot be availed of as justi- 
fying a departure from tho requirements of 
the rule. Tho judgment-debtor cannot be 
allowed to take credit for any amount which 
ho might have deposited in Court behind tho 
back and without the consent of the judg- 
ment-creditor and which the judgment- 
creditor has refused to accept. The only 
deduction allowed by tho rule is the amount 
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( 2 ) Where a person applies under rule qo to set aside the sale „f • 

movable property, he shall not, unless he withdraws his application, be entUled to 
make or prosecute an application under this rule. entitled to 

(3) Nothing in this r ule shall relieve the judgment-debtor from any liability 

of sTle y “ m ^ ° C ° StS lntCrtSt n0t C ° Vercd by thc Proclamation 


NOTES. 

which since the date of the proclamation of 
sale has been actually received by the decree- 
holder. 177 I.C. 952 = A.I.R. 1938 Sind 177. 
Sc e also 1932 A.L.J. 1107 = 55 A. 123 = 143 
I.C. 127 = 1933 A. 155; 55 A. 200 = 145 I.C. 
872 = 1933 A.L.J. 78=1933 A. 292. 

O. 21, R. 89 (2). — When an application 
under R. 90 is dismissed for default, the 
applicant is not precluded from applying 
under this rule. 43 i.C. 340 = 20 O.C. 339; 10(3 
I.C. 508; 11(3 I.C. 490. Where an application 
under R. 90 is made before the sale is con- 
cluded, its existence is no bar to an applica- 
tion under this rule. 1920 A. 754. An appli- 
cant under this rule cannot impugn the sale 
on grounds set out in R. 90. 28 C. 78. When a 
judgment-debtor is allowed to apply under 
this rule, the Court cannot entertain objec- 
tions to the sale. 21 A.L.J. 340=1923 A. 503. 
See also 47 A. 850=1925 A. 778. Where 
an application is made under R. 89, 
the Court is bound to pass an order setting 
aside tho sale; and it ought not, after the 
deposit has been made, to entertain tin appli- 
cation under R. 90. 58 M. 972 = 42 L.W. 307 = 
1935 M. 842 = 09 M.L.J. 349 (F.B.). Where 
therefore two applications are made, one by 
the judgment-debtor's mortgagee under R. 89, 
making the necessary deposit, and another by 
the judgment-debtor under R. 90, and both 
aro allowed by the Court on thc same day and 
tho sale is set aside, the decree-holder is 
entitled to payment out, of the decree amount 
deposited by the mortgagee, and lie cannot b * 
refused payment on the ground that the sale 
was set aside under R. 90 or that the deposit 
was made by the mortgagee under R. 89, 
under protest. (Ibid.) 

Limitation . — See 87 I.C. 722 = 1925 O. 411. 
See also 28 Born.L.R. 510 = 95 I.C. 549 (1) = 
1920 B. 335. Deposit is condition precedent 
to an application. It is the deposit which 
must be within time. 33 I.C. 996 = 3 L.W. 
271. But sce also 66 I.C. 44 = 1922 M. 83; 48 
M.L.J. 405; 87 I.C. 722. Whole amount 
must bo deposited within 30 days. 1925 N. 
30. Where the circumstances of the case 
show that tho applicant is ready to deposit 
tho sum required, the Court can entertain the 
application always provided that the appli- 
cant has an interest by virtue of title. But 
the application and tho deposit have both to 
bo mado within 30 days. 161 I.C. 26=1936 
P. 119. As to what is to bo taken as the date 
of sale for purpose of limitation, see 29 C. 
626. Sec also 1926 B. 335; 9 Luck. 393 = 147 
I.C. 1077 = 11 O.W.N. 18 = 1934 O. 25. Appli- 
cation for setting aside sale — Deposit of sale 
price and five per cent. — Sufficiency — One 
anna in tho rupee to cover costs if need be 
deposited in time. 118 I.C. 805. Time begins 
to run from the day when tho purchaser wns 
declared and was ordered to deposit 25 por 


cent. 30 


(, 5 — 10 A.L.J. 475. Time runs 
from tho date of deposit under R. 84. (Iibid.) 
It matters not if the sale is even confirmed 

I T P m, ,t n ,n ti 1 mC ' 27 I C ' 656 = 8 Bur. 
• lho Court has no power to extend 

1933 1926 L - 039 ; 1928 R - 286 >* 

J.Mo j<. s. if ,t. can do so with the consent of 
parties see 36 I.C. 809. Even with the 
consent of parties time cannot be extended. 
3J I.C. (>64 — 2 P.L.J. 164. But see 157 I.C. 
803— 1935 O.W.N. 1)75. Delay not due to any 
act ot the person depositing but to the officer 

nt t in t * A 1 _ _ 



36 P.L.R. 101 — 1934 L. 875. Also duo to the 
delay of the trcasup\ 37 A. 591 = 13 A.L.J. 
793. The application too, not merely the 
deposit, must bo within time. 66 I.C. 44 = 
1922 M - 83; 161 I.C. 26 = 1936 Pesh. 119. 
Also 48 M.L.J. 405=1925 M. 639; 87 I.C 722 
-1925 O. 411. But sce 33 I.C. 996. Where 
a decree-holder whose decree is fully satisfi- 
ed fails to enter up satisfaction of the decree 
and proceeds to execute his decree fraudulent- 
ly and the property is sold in Court auction 
and whero tho owner deposits tho amount duo 
under O. 21, R. 89, and gets the sale sot 
aside, on a question whether such an owner 
can recover the money from such a decree- 
holder. Tlcld, that the owner’s right, to re- 
cover back the money paid under compulsion 
of execution which amounts to ‘coercion' 
within tho meaning of 8. 72 of the Contract 
Act, is a statutory right. Tho liability is one 
in tort and tho owner could recover back tho 
money so paid. Held, further, that the fact 
that tho payment was made under O. 21, R. 
89 could not affect the question. 47 L.W. 118 
= 1938 Mad. 493 = (1938) 1 M.L.J. 829. 

Appeal. — No appeal lies against an ordor 
setting aside a sale. 27 A. 263. But see 31 
B. 267; 6 C.W.N. 57; 30 M. 507; 5 C.L.J. 
204. But against an order refusing to set 
aside, an appeal lies. 12 I.C. 169 = 12 M.L. 

380. See also 36 I.C. 809. Appeal against 
order dismissing application under this rule 
— Failure to implead auction-purehnsor--- 
Appeal whether liablo to be dismissed. • 

P 310 = 1930 P. 318. See also 342 I.C. 623- 
34 P.L.R. 8 = 1933 L. 324. No appeal lies on 
an order refusing stay, when the sale 1 
was not confirmed. 3 R. 332 = 1925 R . ■ * • 
No second appeal lies under this rule. 44 • 

472 = 56 T.C. 507. See also 38 C. 339-15 C AV. 

N. 844; 17 T.C. 884 = 8 N.L.R. 177; 36 I.C. 
769; 33 C.W.N. 1170. Order refusing to pay 
to decree-holder amount deposited umior 
this rule is not one under 8 47 and is n 
appealable. 58 M. 972 (F.B.) 

Review. — W hether restoration of pp f 
cation under this rule to act ns.do order or 
dismissal for default, if possible, is doubtrui. 
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' LOG. AMS.— [Allahabad and Oudil] R. 89 (1).— For the words “any person . . 

such sale ” in sub-r. (1), substitute “ the judgment-debtor, or any person deriving title through the 
judgment-debtor, or any person holding an interest in the property.” 

[Calcutta.] O. 21, r. 89 (1) : — 

In sub-r. ( 1 ), r. 89, O. 21, cancel the words “ cither owning such property, or holding an interest 
therein by virtue of a title acquired before such sale ” and substitute the words “ whose interest is 
affected by such sale (provided that such interest has not been voluntarily acquired by him after 
such sale). 

[Lahore.] In sub-r. (1) of this rule for die words “any person .... acquired before 
such sale,” substitute the words “ any person claiming any interest in the property sold at the time of 
the sale or at the time of making the application under this rule or acting for or in the interest of such 
a person.” 


[Madras.] Substitute the following for sub-r. (1): — 

“ (1) Where immovable property has been sold in execution of a decree, the judgment- 
debtor, or any person deriving title from the judgment-debtor, or any person holding an interest 
in the property may apply to have the sale set aside on his depositing in Court 

(a) for payment to the purchaser, a sum equal to 5 per cent, of the purchase-money, and 

(b) for payment to the decree-holder, the amount specified in the proclamation of sale 
as that for the recovery of which the sale was ordered, less any amount which may, since the date 
of that proclamation of sale, have been received by the decree-holder : 


Provided that where the immovable property sold is liable to discharge a portion of the 
decree debt the payment under Cl. (b) of this sub-rule need not exceed such amount as under the 
decree the owner of the property sold is liable to pay.” 

(Vide Fort St. George Gazette , dated 20th October, 1936, Part. II, pp. 1394-1396.) 

[Nagpur. ] Rule 89.— In sub-rule ( 1 ) for the words “any person either owning such prouertv 
or holding an interest therein by virtue ol a title acquired before such sale ” substitute the words “ anv 
person claiming any interest in the properly sold at the time of the sale or at the time of the petition 
or acting for, or in the interest of, such person.” H * 


NOTES. 

But a review petition lies. 22 M.L.J. 148 — 
12 I.C. 351. 

Revision. — Revision lies when the lower 
Court improperly refuses to set aside sale. 
21 A.L.J. 102 = 1923 A. 315. But see 40 A. 
425 = 16 A.L.J. 433. Se e also 118 I.C. 805; 
152 I.C. 259 = 15 Pat.L.T. 511 = 1934 P. 540; 
18 Pat. 210. If a Court considers on the 
merits an application under O. 21, R. 89, there 
is no failure to excreise jurisdiction even if 
the prayer is rejected. The exercise of juris- 
diction would then bo a consideration of the 
application mado and the decision on it 
whether the relief claimed was granted or 
not. 1941 R.D. 555 = 1941 A.W.lt. (H.C.) 
?27 = 1941 O.W.N. 835. 

O. 21, R. 89 (Lahore H. C. Amendment): 
Right to apply under — Interest at time 
of application — Sufficienoy. — Under R. 89, 
as amended by the Lahore High Court in 
1932, it is not necessary that the applicant 
desiring to have a sale set aside, should 
either own the property or hold an interest 
therein prior to the sale. It is sufficient if 
ho claims an interest in such property at the 
time of making the application under the 
rule. 1935 L. 51. A person who has obtain- 
ed a mortgage of the property after attach- 
ment can come forward under R. 89, as 
amended by the Lahore High Court, and by 
making the necessary payments stive the pro- 
perty and prevent its sale from taking place. 
1930 L. 501. 

O. 21, R. 89 (Nagpur). — Provisions of the 
nature of R. 89 (2) must be construed with 
reference to the usual rules that the singular 
includes the plural, the male the female, and 
in all cases where the law allows devolution, 
the assignee or other person on whom the 


rights in question have devolved has to bo 

f V s fa . r as ma y bc ’ for ‘ h ° original 
owner of the interest, subject of course to 

any express or implied prohibition to tho 

contrary Although this rule finds no place 

n the General Clauses Act, yet it is a pfinci- 

r«> u g0nera , 1 1 a PP l,eat, on nevertheless. The 
difficulty usually lies in determining when the 
aw permits of devolution, and not in apply- 

937 N 8 i?i inC, J >I ? ? nco - that is ascertained. 

161 - *?alc h y judgment-debtor after 
application by him under O. 21, R. 90 Pur- 

chaser depositing amount under O 21, R. 89 
and applying for sale being set. aside— Main- 
tainability — Procedure. (Ibid.) 

„ T 0, « 2 f’ ? r ' 89 and 90- — A 8aI ° in execution 

e^in R y «u° J f l h ° grouml 

cd in R 8J, 90 or R. 91 of O. 21, be cstablish- 

tL J V^ZJ*** b °- If no suc ^ applica- 
Innfi made, the Court has no option but to 

ri L ° ( | ii e ' If a , ny 8uch application is 
made and tho ground mentioned i n those 

him Jh not osta blished, the onus being on 
1“ ' ° a Ppl«ea for reversal of the sale, tho 

nnrlnr n 8 o?° ^ pt ’ on but to infirm tho sale 
21 ’ R - , 2 : t 1938 Cal. 798. But 

Crnln V L 89 - 1 "?lllo R - 89 Of O. 21, C. P. 
Code does indeed provide for a last minute 

nduJgence to the judgment -debtor, that rulo 

must bo strictly complied with. Sub-R (2) 

for instance has to bo strictly complied' with 

and the judgment-debtor cannot prosecute 

two remedies at one and tho snrac time. Two 

simultaneous applications under R. 89 and 

• "9 cannot be made or prosecuted. R. 89 

prohibits not only tho making or prosecution 

of an application under it unless a previous 

application under R. 90 has been withdrawn 

but it also excludes an application already 

made. Where an application is made under 


1076 


Manual 


Imperial Acts). [0. 21, R. go 

hr 7 L i m"n g U a n y ‘i n , cr'2, On 'uchTropcr^at^heTmi" 8 r j ' ' b ' f “« =uch ,al e » 

cat, on, or acung for or in the interest of such person “ of sa)c or the time of appii- 

such property ir holding ^FnmrratThe'rriiT by ’vh-mi of {"tithlV^^H n"? pCrson ' cith " °'™ing 
the words • the judgment-debtor or any person deling htie IhrZ'hl SUch sale ” «*3 

person holding an .meres, in the property a. the date of The ap^icaUon ° r “V 

90. (I) Where any immovable property has been sold in execution of a 

Application to set aside sale * he dccr< f -holder, or any person entitled to 

on ground of irregularity or sh f re ln a "teable distribution of assets, or who e 
fraud * interests arc affected by the sale, may apply to the 

irregularity or fraud in publishing or conflicting it ° n ^ ground ol a materia l 

unless ilon the S cts po^dthcC^urt ° F * aud 

substantial injury by reason of such’ i^^SrfS'or fi^LdL** ^ 


NOTES. 

Rr. 89 and 90, and subsequently the prayer 
for relief under R. 90 is abandoned, the ap- 
plication under R. 89 con be deemed to have 
been made only on the date on which the 
prayer for relief under R. 90 is abandoned. 
And if that date is beyond 30 days of the 
date of sale, it must be held to be barred by 
limitation. I.L.R. (1940) Kar. 300 = 1940 Sind 
181. Se e also 177 I.C. 952 = 1938 Sind 177. 
It cannot be said that in no circumstances 
can a Court refuse to confirm a sale upon 
grounds other than those mentioned in Rr. 89, 
90 and 91 of O. 21, C. P. Code. If it is 
brought to the notice of the Court that the 
execution application on which th© sale is 
held was obviously barred by limitation under 
S. 48, C. P. Cede, the Court is entitled to 
refuse to confirm the sale on being satisfied 
that the application is barred. It is the duty 
of the Court to see that the application is 
within time, and when the matter is brought 
to its notice before it finally disposes of the 
proceedings, the Court must take notice of it 
and is justified in giving effect to it. 1937 
A.L.J. 1349 = A. I.R. 1938 All. 89. 

O. 21, Rr. 89 and 92. — Where prior to the 
confirmation of an execution sale the judg- 
ment-debtor is adjudicated insolvent and the 
decree-holder fails to prove his debt in in- 
solvency and the judgment-debtor obtains his 
discharge in due course, tho failure of the 
decree-holder to prove his debts in insolvency 
could not have tho effect of setting asido tho 
sale. 1941 O.A. 539. 

O. 21, R. 90: Scope of Rule. — The scope 
of Rr. 90 and 91 is entirely different. Tho 
words “material irregularity" in R. 90 gov- 
erned as they are by the words “in publish- 
ing or conducting it" refer only to an irregu- 
larity in the procedure to bo followed before 
a property is put up to sale and R. 91 comes 
into operation in those cases where in spito 
of tho prescribed proceduro having been 
regularly followed, poperty has bce n sold in 
which the judgment-debtor had no saleable 
interest. 12 P. 665 = 14 P.L.T. 388 = 1933 P. 
435 (S.B.). Objections relating to the failuro 
to deposit 25 per cent, of tho purchase 
money in the first instance and the balance 
•of tho purchase money later and the accept- 


ance of an improper bid, come within tho 

705=093?* r R - ora 88 PPR - 839 = 163 I.C 
. 969. R. 90 does not refer only 

on l irri,gU r ty 0r fraud in Publishing or 
conducting the auction-sale. The decree- 

holder is also responsible for any irregularity 

ul,ifr iU(J ? cc , u / ru, g in tho sale proclamation 
nl n!' f S St i f P re Pured from tho sale state- 
ment for winch the decree-holder himself is 
responsible. 20 N.L.J. 111 = 1937 N. 140. 
1 roceedings under this rule also com e with- 
in the scop®, of S. 47. 34 I.C. 829 = 30 M.L.J. 
..., ’’ * ,ut . rt ur0 uot proceedings in execution. 

P L J - 253 - But see 87 I.C. 

. , 1142. In order to entitle tho 

judgment-debtor to have tho sale set aside, 
it has to he established that there has been 
some illegality or irregularity in the publi- 
cation and conduct of the sale which has 
resulted in tho property being sold at an in- 
adequate price to tho prejudice of the judg- 
ment-debtor. 193 I.C. 124. Order 9 docs 
not apply, but an application dismissed for 
default can bo restored under S 151. 1931 

A.L.J. 622 = 1931 A. 594. See aLw 53 C. 
i579 — 1926 C. 773. Tho addition of words “or 
fraud” takes tho case out of S. 47 and brings 
it under this rule. 4 L. 243. A sale can he 
partially set aside under this rule. 44 C.L.J. 
167 = 98 I.C. 206=1926 C. 1219. R. 90 of 
O. 21 which taken with tho three sub-rules of 
R. 92 gives tho general ground on which the 
executing Court, and that Court alone is 
specifically empowered and required to set 
aside a sale, is confined to "the ground of a 
material irregularity or fraud in publishing 
or conducting it.” As regards material irre- 
gularities or fraud committed otherwise tlmn 


in publishing or conducting an execution sale, 
fraud would, generally speaking, make the 
sale voidable only, and if the question should 
arise in tho conditions laid down in S. 47, C. 
P. Code, it would he under this section, and 
under this section nlone, that the sale would 
ho set aside. A. I.R. 1941 Pat. 560. Where, 
in an application to sot nsido sale on the 
ground of fraud and substantial injury, these 
allegations nro found ngninst, it is the duty 
of tho Court to confirm the sale. 58 I. A 50 
= 1931 P.C. 33 = 60 M.L.J. 423 (P.C.). Before 
a sale can bo set aside on the ground of irre- 
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gularity, a connection must bo established 
between the irregularity and the loss to the 
judgment-debtor on account of the sale of 
the property at a low price. 158 I.C. 167 
— 1935 L. 390. Decree directing possession 
of land by removal of materials of a house 
standing on it— House attached by decree- 
holder for costs and house was not detached 
and house was sold. II eld, house was immov- 
able property under R. 90. 124 I.C. 48; 15 

R.D. 155. Before setting aside a sale on tho 
ground of irregularity under R. 90. Court 
must give decree-holder an opportunity to 
show that no substantial injury had resulted; 
and when Court decides the application and 
orders the sale to bo set aside in tho absence 
of evidence which the parties wish to adduce, 
the order cannot stand. 152 I.C. 259 = 15 P. 
L.T. 511 = 1934 P. 540. Where a Court directs 
an enquiry as to the value of the property to 
be sold in execution, it cannot ignore the re- 
sult of such an enquiry and take any imagi- 
nary figure or state the value of the pro- 
perty in the sale proclamation at any figure 
it thinks proper. It would bo an irregularity. 
37 Bom.L.R. 489 = 159 I.C. 358 = 1935 B. 331. 
Where after dismissing tho applications under 
O. 21, R. 90 made by some of the judgment- 
debtors, the Court passes an order setting 
aside tho sale on an application by another 
judgment-debtor under the same rule, tho 
order will tako effect only so far ns the share 
and interest of that judgment-debtor are 
concerned and tho sale will stand confirmed 
so far as the share and interest of the other 
judgment-debtors are concerned. 41 C.W.N. 
224. Sale of holding under rent decree — Pur- 
chase by judgment-debtor — Application to 
set aside by mortgagee of part of holding — 
No finding of fraud or irregularity — Powers 
of Court to set aside sale under R. *173, B. T 
Act. 154 I.C. 721=16 P.L.T. 216 = 1935 P.' 
210. Application under this rule is not main- 
tainable after application and deposit made 
under O. 21, R. 89. 69 M.L.J. 349 = 58 M 

972 = 42 L.W. 307 = 158 I.C. 207 = 1935 M. 
842 (F.B.). Proceedings under this rule — 
Compromise — Payment of money under, 
whether proper tender. 157 I.C. 31. 

Meaning op Terms — Decree-holder. — 

This expression is not limited to tho decree- 
holder at whose instance the property was 
first, attached. 10 M. 57. The “interest” 
contemplated is interest at the time of snlo 
and not at the time of application. 87 I.C. 
94. The use of the plural “inter- 
est*” in O. 21, R. 90 obviously means more 
than one interest which may bo of the same 
kind or different kinds, which may be held by 
ono or more persons. Tho “interests” may be 
interests in the property as that of a mort- 
gagee or lessee, or it may be pecuniary inte- 
rest in respect of property as that of the 
decree-holder. T.L.R. (1939) Nag 357 = 1939 
N.L.J. 238=A.I.R. 1939 Nag.' 179. It 
is now settled that the word “interests” as 
used in O. 21, R. 90 arc not limited to pro- 
prietary or possessory interests in the pro- 
perty itself but extends to other kinds of 


interests pecuniary or otherwise which is in 
any way affected by the sale. But whatever 
the nature of the interest might be, it must 
be m existence at the time when the sale 
takes place and must be prejudicially affect- 
ed by it and if it is created after the sale, it 
is inconceivable how it can be affected by the 
sale, and give the person a right to set it 
aside. Consequently a person who purchas- 
es the property from the judgment-debtor 
after the execution sale has no locus standi 
to make an application under O. 21 R 90 
I.L.R. (1939) 1 Cal. 273=43 C.W.N.' 189 
=68 C.L.J. 516= A. I. R. 1939 Cal. 146. 

I lie expression “whose interests are affected 
by the sale” in O. 21, R. 90. C. P. Code, 
must be construed in their ordinary sense, 
and it is too much to say that merely be- 
cause a person is adjudicated insolvent his 
interests arc not adversely affected by the 
sale of property that belonged to him before 
adjudication. 51 L.W. 600=A.I.R. 1940 
Mad. 569= (1940) 1 M.L.J. 711. A per- 
son who has obtained an attachment before 
judgment is, by virtue of the attachment it- 
self a “person whose interests are affected 
by the sale” within the meaning of O. 21 
R. 90, where the property attached by him 
is later sold in execution of a decree obtain- 
ed by another person. The fact that he 
lias not obtained a decree in his suit at the 
date of the application does not make any 
difference. The words “person whose in- 
terests arc affected by the sale” are not res- 
tricted to persons having a proprietary or 
possessory title in the property, but arc in- 
tended to apply also to persons whose pecu- 
mary interests arc affected by the sale. 
Vvherc a person, therefore, obtains an order 
for attachment before judgment and in due 
course obtains a decree, but before the date 
ij SU - C 1 ( ^ ccrcc *hc attached properties are 
sold in execution of a decree obtained by 
another creditor, the former attaching cre- 
ditor is a person entitled to apply under 

. • \ the decree in his suit 

is obtained after the sale. I.L.R. (1939) 

V, W ; 110 =A.I.R. 1939 Mad. 
250= ( 1939) 1 M. L. J. 163 (F.B.). A 

decree-holder who attaches the property 
after it has been sold in execution of an- 
other decree and pending confirmation of 
sale is not a person whose interests are 
affected by the sale so as to give him a right 
o apply under O. 21, R. 90 to set aside the 
sale. In order to entitle a person to apply 
under O. 21, R. 90, he must be damnified by 
the actual sale, and nothing that the appli- 
cant himself does after the sale can give 
him a higher right than he had at the time 
of the sale. If at the time of the sale he 
has no locus standi to apply to have the sale 
set aside, he cannot, by attaching the pro- 
perty after the Court sale, acquire any right 
to apply. 1939 M.W.N. 297=49 L.W. 458 
= 1939 Mad. 501= (1939) 1 M.L.J. 608. 
f ersons claiming by title adverse to and 
paramount to that of the judgment-debtor 
are not persons whose interests arc affected 
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by the sale within the meaning of O. 21, R. 
90, C. P. Code, and such persons are not 
therefore entitled to maintain an application 
under O. 21, R. 90 to set aside the sale. 
(1941) 2 M.L.J. 63. "Interest” means in- 
terest in the property sold. The general 
creditors expecting a higher dividend have 
not such an interest as is contemplated bv 
the rule. 39 I.C. 932=10 S.L.R. 189. But 
see contra 103 I.C. 499=1927 M. 783=53 
M.L.J. 229; 1928 M.W.N. 216. 

Applicability. — The subsequent setting 
aside of an ex parte decree, after sale in 
pursuance of the decree, does not affect 
the title of the purchaser. 38 C. 622=15 C. 
W.N. 875. Rule does not apply when a 
sale of one decree sold in execution of an- 
other is sought to be set aside. 64 I.C. 388. 
The rule applies when the ground of setting 
aside sale is fraud. 1 L.W. 1033=26 I.C. 
369. Also 66 I.C. 220. Fraud after publi- 
cation of sale proclamation is covered by 
this rule. 48 I.C. 560=3 P.L.J. 645. Ques- 
tion of jurisdiction cannot be raised in an 
application under this rule. 3 A.L.J. 140. 
Nor that decree was partly satisfied, which 
can be raised only by a separate application 
under S. 47. 152 I.C. 1014=1934 P. 664. 

See. also 18 A. 141 (144). An application 
for setting aside a sale and for rc-salc under 

0. 21, R. 86 on the ground that the decree- 

holder purchaser has defaulted to pay into 
Court the surplus sale price after deducting 
the decree amount due to him, cannot be re- 
garded as an application under O. 21 R. 
90- 22 Pat.L.T. 313. Where after dis- 

missing the applications under R. 90, made 
by some of the judgment-debtors, the Court 
passes an order setting aside the sale on an 
application by another judgment-debtor 
under the same rule, the order will take 
effect only so far as the share and interest 
of that judgment-debtor arc concerned, and 
the sale will stand confirmed so far as the 
share and interest of the other judgment-deb- 
tors arc concerned. 41 C. W.N. 224. When 
sale is held in different lots, and irregularity 
and loss is proved only as regards the sale 
of some lots, the sale of the other lots must 

Voo/ O * n , firn ^ d ' 59 M - 438=43 L.W. 32= 
1936 M. 121. When setting aside the sale, 
the Court has power to order interest on 
the purchase-money as well to be paid to 
the purchaser. 48 I. A. 24=40 M.L.J. 141 
.—25 C.W.N. 366 (P.C.): An objection 
that the property attached and sold is not 
by law saleable, cannot be entertained under 
this rule. 5V* 1938 N.L.J. 389=1938 Nag. 
558; 7 A 641; 7 A. 365; 21 B. 463; 6 M. 
237; 20 C. 8 (P.C.); 7 C. 63; 24 M. 311 
(315). Sec also 6 C.W.N. 42; 6 C.W.N. 

48 (57); 30 C. 152; 8 C. 932 ; 25 M. 244 
(F.B ); 6 C.W.N. 5; 1 P.L.T. 742= 57 

1. C. 261. An objection that a minor was not 
properly represented does not come under 
this rule. 9 I.C. 252=9 M.L.T. 260. But 
%ec°ntra (A I.C. 25=35 C.L.J. 9. Also 

l.C. 211. The rule applies to Receivers 
appointed by Court. 6 Bom.L.R. 11 40. 


When Receiver applies to have the sale set 
aside it is not open to judgment-debtor to 
file an independent application for the same 
purpose. 37 C.W.N. 146. An application 
to set aside a sale held by a Collector can- 
not be entertained under this rule. 11 A 
94 (F.B.) . This rule will not apply if the 
sa e itself is a nullity. 35 I.C. 404. A 
sale held even on the face of an injunction 

n S !A P , ‘Mm 3 nul, . ity ; 88 1C. 532=1925 
U. 424. Where judgment-debtor did not 
until after the sale had been completed put 

i!r j , e *^ at ^ 1C was an a C r *culturist, 

held that the plea could not be allowed to be 
raised 32 Bom.L.R. 436. Where the 
date fixed for sale was a holiday and the 
sale was held the next day the sale is not a 
nullity . 37 C.W.N. 146. O. 21, R. 90, 
C. P. Code, does not apply to sales in exe- 
cution of decrees for rent passed under the 
Madras Estates Land Act. The rule is not 
made applicable to such sales by S. 192 of 
the Estates Land Act. S. 132 of the Estates 
Land Act, by making the provisions of Ch. 
VI 1 °f the Act applicable to the execution by 
a Revenue Court of any decree for arrears 
of rent, provides a complete Code of Pro- 
cedure, and S. 192 which applies the provi- 
sions of the C. P. Code to proceedings 
under the Act, must he read subject to S. 
132. 52 L.W. 505=1940 M. W. N. 976= 

1941 Mad. 72= (1940) 2 M.L.T. 584. 
also 49 L.W. 649= (1939) 2 M.L.J. 130. 
Sale of a decree by liquidators of a company 
during the winding up to the highest bidder 
— Decree assigned in his favour — Sanction of 
Court got — Irrcgularitv in contract of sale 
alleged. (1937) 2 M.L.J. 926. 

Invalid Sales. — See 10 C. 410; 7 A. 676; 

12 A. 96; 16 A. 5; 11 A. 333; 21 A. 311; 

10 A. 506; 1941 Pat. 566. Where decree- 
holder himself is the auction-purchaser, it 
is open to judgment-debtor to assail the 
validity of the sale on grounds apart from 
those specified in R. 90, e.fj., that the sale 
of ancestral property which ought under the 
G. O. to have been conducted by the Col- 
lector, having been conducted by the Amin 
of Civil Court, was without jurisdiction. 

143 I.C. 122=1932 A.L.J. 1118=1933 A. 

192. Where the deposit of 25 per cent, 
of the purchase-money is not made by auc- 
tion-purchaser at the time of sale but three 
days after it, and it is accepted by the Court 
it is a mere irregularity and cannot vitiate 
the sale. 171 I.C. 932=A.I.R. 1937 Lah. 

113. Sale conducted at a time and place 
other than that notified, is not a sale at all. 

7 A. 676 ; 50 L.W. 867. But sec also 187 
I.C. 584; 1940 Cal. 265 cited infra. A sale 
which is held on a day on which it has been 
expressly proclaimed that it shall not take 
place is not a valid sale at all. Where a 
execution sale is held on a day which was 
not a day on which it had been advertised 
take place or a day to which it had been • ' 
journed, the sale is vitiated by illegality 
is altogether null and void. In sue h « « » 

in order to set aside the sale on the P 
of illegality, it is not necessary for the Court 
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to hold that the judgment-debtor has been 
materially prejudiced by the sale. 50 L.W. 
687. So also is sale held before the expi- 
ration of the 30 days required by R. 68, and 
without the consent of the judgment-debtor. 
11 A. 333; 21 C. 66=20 I. A. 176 (P.C.); 
1933 L. 186=145 I.C. 125. But see 68 I. 
C. 363=2 P. 207. Effect of sale held 
without the property being attached. 5 A. 
86; 21 A. 311 ; 10 A. 506. See also 32 C. 
296 at 314; 68 I.C. 843=19Z3 N. 18; 18 C. 
188; 34 C. 787; 1 R. 533=1924 R. 124; 21 
I.C. 46; 36 I.C. 292. Where a person is 
not aware of the sale proclamation and false 
representations are made to him by the bai- 
liff as to the nature and interest put to sale 
and he purchases the property relying on 
those representations, the sale must be set 
aside. 164 I.C. 202=1936 R. 327. A 
summary rejection of an application under 
this rule without an investigation is impro- 
per and will not be sustained. 85 I.C. 779= 
1925 N. 289. An omission by the officer 
conducting an execution sale to record the 
bid of a bidder is an irregularity ; but when 
there is nothing to show that the judgment- 
debtor suffered substantial injury on account 
of such omission and there is not even any 
allegation that intending purchasers were 
dishonestly sent away by the decree-holder 
or the saic officer or any one else, the sale 
will not be set aside. 11 O.W.N. 1618=153 
I.C. 853=1935 O. 154. 

Notice. — When no notice is given under 
R. 150 of the Civil Rules of Practice (M.), 
the sale is void. 16 M.L.T. 353. Also 
when no notice is given under O. 21, R. 22. 
91 I.C. 711=1926 C. 539; 146 I.C. 681 = 
1933 Pcsh. 71; but not mere irregularity in 
the service of notice. 13 P. 467=149 I.C. 
828=15 P.L.T. 273=1934 P. 274; nor 
error in giving wrong address in the notice, 
specially when it is the same address as in 
the plaint, for the decree-holder has not 
acted mala fide. (Ibid.) The provisions 
of O. 5, R. 19 arc imperative and when 
there is no declaration that the service is due 
service, the service cannot be held to have 
been duly effected at all. 156 I.C. 699= 
42 L.W. 39=1935 M. 438. Application for 
setting aside — Receiver not in possession — 
Whether entitled to notice. 7 R. 425=1929 
R. 311. The Code does not lay down that 
the parties who would be affected by an 
order setting aside a sale under R. 90, should 
be formally impleaded as parties to the ap- 
plication made for the purpose. It is suffi- 
cient if notice is issued to them before the 
sale is set aside. 62 C. 286=157 I.C. 637 
=39 C.W.N. 186=1935 C. 502. 

Dismissal for default. — Where the appli- 
cant fails to appear in support of his appli- 
cation under O. 21, R. 90, it is open to the 
Court acting under its inherent powers to 
dismiss the application for default. AIR 
1938 Mad. 495= 0 938) 1 M.L.J. 255. 

Limitation. — When an application to set 
aside a sale in execution is time barred, the 
Court has no jurisdiction to set aside' the 


sale. (1926 L. 379, Rel. on.) 1935 L. 972. 
The application must be made within 30 
days of the date of sale. The period 
might be extended under S. 18 of the Limi- 
tation Act on the ground of fraud. 14 C. 
679. .SVe also 1926 C. 229; 30 C. at 153; but 
not under S. 4 of the Limitation Act. 92 I. 
C. 839. Whether benefit of S. 6, Limita- 
tion Act, is available to application under 
this rule. 1935 P. 450. See 29 C. 626, as to 
what day is to be taken as the “date of sale”. 
Time runs not from the date of sale but 
from the date of knowledge of fraud. 60 
I.C. 801=48 C. 119. But sec 48 I.C. 970. 
Also 60 I.C. 529 (P.). It is sufficient if 
the application is in time. It does not mat- 
ter if the particulars of the irregularities 
are filed more than 30 days after sale. 48 
A 286=24 A.L.J. 286=1926 A. 305. 
Where a void sale is sought to be set aside, 
then the application would not be under R. 
90, but will be deemed to be an application 
made in execution governed by S. 47, to 
which Art. 181, Limitation Act, would' be 
applicable. 151 I.C. 244=19.34 A . L. I. 859= 
1934 A. 314. Where the real purchaser was 
included as a party after 30 days, while the 
application was within time against the osten- 
sible purchaser, the application is within 
time, if the applicant did not know of the 
existence of a real purchaser at the time of 
the application. 76 I.C. 507=1923 A. 462. 
As to whether an application bv a bona fide 
purchaser on the ground of fraud is barred 
jee 27 C.W.N. 587=1923 C. 538. When a 
purchaser can apply, see 38 M.L.J. 228=55 

l - C - 479=1925 A. 459. Also 18 

N.L.R 98=1922 N. 113; 5 Pat.L.T. 41 = 
74 I C. 760 (2) ; 107 I.C. 494. But tcc 47 
L.L.J. 62, contra. Dismissal of prior ap- 
plication under this rule is not a bar to an 
application under O. 34. R. 5 before con- 
firmation of sale. 38 C.W.N. 924=152 I. 
C. 1059=1934 C. 822. 

Form of Application.— A formal array of 
parties is not an absolute necessity in an 
application under this rule. 25 I C 907= 

Vr 3 ?V See „S lso 7 p at.L.T.‘ 532= 
1926 P H.C.C. 83=94 I.C. 31 = 1926 P. 

266. It is not the duty of the judgment- 

debtor to name in his application all the 

oJ!l°,n'J > T r ^ ias , C L s - 49 A - 788 =25 A.L.J. 
o24_102 I.C. 126_19 27 A. 513. Separate 

applications by different judgment-debtors 

can be consolidated and heard together and 

^ V l\°, ,e xT Sa,c i et asi(,c - 14 C.L.J. 346= 
.L.W.N. 704. The Court cannot set 

aside a sale upon other grounds not pleaded 

T ICant * 21 A> 14 °- See also 53 

l.L. 794. Absence of application bars de- 
fence of invalidity of sale in a suit by non- 

q?i oc cupancy tenant. 28 C.W.N. 

° 2 I = 192a C. 81 . 

Parties to the Application.— The de- 
cree-holder is a necessary party to an appli- 
cation under this rule. 15 A. 407. A benc- 
"cial owner is not a necessary party. 29 A. 

682 T he purchaser is a necessary party. 
1891 A. W. N. 121. Also 50 I. C. 5- 
8 L.R. 199 (Rev.) ; but see contra in 39 C.' 
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68 7=16 C.W.N. 570. also 62 I.C. 61 
c=2 Pat.L.T. 386. Auction-purchaser is 
not a necessary party. 107 I.C. 494=1928 
L. 413. An application to set aside the sale 
was made under R. 90 but that was refused 
and sale was confirmed. An appeal was 
preferred against this order but the auction- 
purchaser was not made a respondent. 
Afterwards he was sought to be impleaded 
as a respondent but the time fixed for filing 
the appeal had expired. Held, that as the 
auction-purchaser was a necessary party and 
was not impleaded within time, the appeal 
should be dismissed. 163 I. C. 698=1936 

• ‘ a i, Whcn there is a specific provision 
in O. 21 f R. 90, enabling a decree-holder to 
apply to set aside a sale, his application can 
only be under R. 90 of O. 21. and S. 47. C. 

I . Code, could not possibly apply to it. The 
fact that the auction-purchaser was not 
niade a party to that application could not 
m any way affect the question as it could 
not have the effect of converting the appli- 
cation into one under S. 47. 1939 N I I 

344= A. I. R. 1939 Nag. 241. ' 

Who can apply.— (1) The decree-holder, 
(2) any person entitled to share in a rateable 
distribution of assets, and (3) any person 
whose interests are affected by the sale. 
Under S. 146 any person claiming under any 
of the persons aforesaid can also apply 3 

A - ** <*»> “Iso 1927 M. 

67 :^ Q Pat.L.T. 847; 1938 M.W.N. 1225 
t= ( 1938) 2 M.L.J. 940. Authorised vakil 
of the judgment-debtor can apply. 1926 L. 
514. As to whether an attaching creditor 
can apply, see 84 I.C. 119=1924 C. 386. 
Sec also 51 M.L.J. 661 . An attaching 
decree-holder can apply. 47 A. 479; 133 

I ; C * f 26 TT 19 ^ A.L.J. 880. Other ro- 
s barer landlords can apply under this rule 

A c /w'lV np * cnurc is sold. 50 I.C. 
329_23 C.W.N. 619. A co-sharer landlord 

who claims pre-emption under the Bengal 

1 enancy Act, in respect of property sold in 

execution of a money-decree can apply. 151 

EC. 1088=59 C.L.J. 417=1934 C. 795. 

Where there is only one house which is 
sold and the irregularity in the conduct of 
the sale could not be apportioned and it is 
such an irregularity as to amount to an illc- 
gality, the sale cannot be set aside in part 
and it is immaterial in such a case whether 
noth judgment-debtors objected or not. 1939 
N.L J. 319=A.I.R. 1939 Nag. 258. The 
words ‘whose interests arc affected” arc 
wide enough to include pecuniary interests. 
Mortgagee entitled to claim surplus proceeds 
of a rent-sale in satisfaction of his debt can 
apply under this rule. -126 I.C. 295=1930 

?* iV,' , 154 X -C. 721 = 16 Pat.L. 

J- 216 — 1935 P. 210. Mortgagee of item 

(2) can apply to set aside sale of item (1) 
on the ground that owing to fraud and collu- 
ston item ( 1 ) had been sold for a low price 
with the result that item (2) had been ordcr- 
fnii°A bc P ut up for sale. 1933 A.L.J. 3= 

t 55 ^ A - 121 * See also 154 I.C. 

1 — 16 Pat.L.T. 216. When a minor was 


not represented by a guardian ad litem in 
execution proceedings, his mother can apply 
to have the sale set aside as natural guardian . 

x 63 £ =40 J - A * 140=25 M.L.J. 140 
£ * ?;,).• s t eeal {°2 1 Pat.L.T. 864=1940 Pat. 
62. Whether the auction-purchaser himself 
may apply, jee 105 I.C. 465=1927 R. 301=5 
R. 516; overruled by 6 R. 621=114 I.C. 538 
(1) contra. Sec also 1928 C. 828=49 C.L, 
J. 207; 132 I.C. 525=1931 L. 630; 3 Pat. 
L.J 516; 1929 R. 33; 134 I.C. 373=1931 
107. Auction-purchaser can apply. 20 
N.L.J. 111 = 1937 N. 140. See also 1939 
N.L.J. 238=1939 Nag. 179. An auction- 
purchaser is not competent to apply to set 
aside the sale under R. 90 on the ground 
that an encumbrance existing on the property 
was not disclosed in the proclamation of 
sale and that he was unaware of it. 60 B. 
750=38 Bom.L.R. 589=1936 B. 311. Also 

a person who has purchased the property at 
a prior execution sale, may apply, such prior 
sale not having been confirmed. 8 C. 367; 
12 P. 665=14 Pat.L.T. 388=1933 P. 435 
(S.B.). Even a defaulting auction-purcha- 
ser. 37 C.W.N. 766=146 I.C. 879=1933 
C. 815. A purchaser from the judgment- 
debtor prior to attachment. 15 C. 488 
(F.B.). Person purchasing property after 
attachment but before sale. 146 I.C. 339 
=37 C.W.N. 912=1933 C. 788. Also a 
person who obtains an order for attachment 
before judgment, and subsequently obtains 
a decree in his suit prior to an execution sale 
of the property of the judgment-debtor at 
the instance of another decree-holder. 40 
C.W.N. 1338=63 C.L. I. 560; 37 L. W. 
581=1933 M. 455=64 M.L.J. 605; 146 I.C. 
918=1933 P. 445; 152 I.C. 219=38 C.W. 

N. 182=1934 C. 477. Application to set 
aside sale by one of several judgment-deb- 
tors — Fraudulent suppression of processes 
and sale for under-value proved — Setting 
aside sale enures to the benefit of other judg- 
ment-debtors also. 32 C.W.N. 519. A per- 
son claiming to be a co-sharer in undivided 
immovable property. 5 A. 42. The judgment- 
debtor who sold the property prior to execu- 
tion sale can apply where the properties 
arc sold as his. 22 L.W. 872=92 I. C. 

597 ( 1 ) = 1926 M. 217. Judgment-debtor 
not appearing though served to settle terms 
of proclamation of sale — Still he is not cstop- 
ped from applying to set aside sale. 1930 
N. 191. But see 130 I.C. 265=1931 P. 63; 

131 I.C. 721=1931 Rang. 179; 1925 C. 552= 

79 I.C. 369; 21 I.C. 780. A judgment- 
debtor who owns only a share in one of the 
several lots of property sold in execution is 
a “person whose interests are affected by 
the sale”. If the other lots arc wrongly 
sold for a lower amount, the burden on the 
applicant’s share would to that extent be 
increased. Hence he can challenge the sale 
of the whole property including lots with 
which he is not concerned. 58 B. 

36 Bom.L.R. 681 = 1934 B. 348. See also 
145 I.C. 884=1933 A.L.J. 3=1933 A .. 54. 

The following persons were also held c 
cd to apply:— A mortgagee who holds a 
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mortgage on the property sold. 13 C. 346. 
See also 41 C.W.N. 1246. A person claim- 
ing to be the beneficial owner of property 
which has been sold as the property 
of the ostensible owner. 20 C. 418. Sec 
also 19 M. 167. A person claiming to be a 
purchaser of a tenure prior to attachment. 
22 C. 802. The real owner of property that 
has been sold in execution of a decree 
agtinst the benamidar. 6 M.L.J. 24. A 
transferee of a portion of non-transferable 
occupancy holding can apply to set aside a 
rent sale by the entire body of landlords. 23 
T.C. 839=19 C.W.N. 326. An interim Rc.- 
ceiver appointed under S. 20. Provincial In- 
solvency Act. can apply tinder O. 21. R. 90 
C. P. Code. 1928 M.W.N. 216. See also 
1935 M.W.N. 258=41 L.W. 309 (Official 
Receiver in Insolvency). Judgment-debtor 
who was adjudged insolvent before sale. 
145 T.C. 855=1933 M. 694=65 M.L.J. 359. 
Adjudged insolvent after sale. 146 T.C. 
521 = 1933 M. 851=65 M.L. J. 719 (F.B. ) 
— But not when Receiver applies. 37 C.W. 
N. 146=144 T.C. 779=1933 C. 486. Sec 
also 58 B. 564=36 Bom.L.R. 681. Decree 
against Hindu father and sons — Insolvency 
of father — Sale in execution of shares of 
sons — Application by Official Receiver to 
set aside sale — Held, that the Official Recei- 
ver was competent to make the application, 
because he was "a person whose interests 
are affected by the sale”, under R. 90, as the 
sale of the sons’ shares affected the interests 
of the general body of creditors whom the 
Receiver represented ; and that notice of the 
settlement of the sale proclamation ought to 
have been given to the Receiver under R. 66, 
and the omission to do so was a material 
irregularity. 157 I.C. 251=41 L.W. 309 
= 1935 M. 459. A mortgagor judgment- 
debtor is entitled to maintain an application 
under O. 21, R. 90, for setting aside the sale 
in execution of the mortgage decree, al- 
though a receiver has been appointed by 
Court in respect of the mortgaged properties. 
41 C.W.N. 1246. A mortgagee purchaser 
of an entire non-transferable holding can ap- 
ply this rule to set aside a sale in execution 
of a subsequent rent decree. 31 I.C. 359 = 
22 C. W. N. 143. See also 86 T.C. 612— 

1925 C. 925; 6 P.L.T. 295=1925 P. 461. 

A Hindu reversioner can apply. 4 P L I 
360=1919 P. 303=51 I.C. 359. See also 

1926 M. 959. As the entire ancestral pro- 
perty including the interest of the sons can 
be sold in execution of a decree obtained 
against a Hindu father, the interest of the 
sons is affected by the sale and they are com- 
petent to apply to set aside the sale. 14 P 
436=16 P.L.T. 680=1935 P. 205. See also 
54 L.W. 365= (1941) 2 M.L.J. 550 (Sale 
of interest of Hindu co-parcener in joint 
family property— Want of specification of 
interest, does not invalidate sale proclama- 
tion). Irregularity in the conduct of sale— 
Person bidding is not estopped from chal- 
lenging the irregularity. 118 I.C. 901=1929 
L. 073. Quaere, If a person claiming 

C. CM. — 136 


occupancy right can have the sale set aside. 
35 C.W.N. 31=1931 C. 425; 132 I.C. Ill 
= 1931 P. 217. 

Who cannot apply. — A stranger cannot 
apply. 1927 C. 82=97 I.C. 757 (2). A 
judgment-debtor duly served cannot apply 
under this rule. 1925 C. 552. But sec also 
1930 N. 191; 130 I.C. 265; 1931 R. 179; 21 
I.C. 780. Nor a person claiming by title 
paramount to that of judgment-debtor. 1 
Bur. L.J. 234=70 I.C. 900. Nor an adjud- 
ged insolvent whose property has vested in 
the Receiver. 35 I.C. 530. Nor a person 
obtaining an attachment before judgment 
16 C.L.J. 566=17 C.W.N. 80. Also 42 C. 
L.J. 37=1925 C. 1103. A fortiori a per- 
son obtaining an attachment before judgment 
of properties other than those sold, 27 M 
L.J. 302=1914 M. W. N. 871. A person 
who has filed a declaratory suit regarding 
the property ordered to be sold cannot apply 
under this rule, while his suit is pending. 
38 A. 358=34 I.C. 272. The holder of a 
Kudivaram interest in land has no locus standi 
to apply under O. 21. R. 90, to set aside a sale 
where it is of the melwaram interest only. 
(1941) 1 M.L.J. 831. A person not a 
party to a mortgage suit cannot apply. 20 
I.C. 16. A decree-holder for money against 
the mortgagor cannot set aside a mortgage 
sale. 1925 S. 101. Objection to a purchase 
without leave of Court cannot be raised by 
strangers to the suit. 17 I.C. 126. Judg- 
ment-debtors or sham alienees from them who 
knew but kept quiet at the time of sale that 
the property was not attached or that the 
property was not within the Court’s juris- 
diction, are estopped from objecting to the 
sale. 24 M.L.J. 70=18 I.C. 498. Non- 
appearance of judgment-debtors after notice 
at the tunc of fixing of terms of sale procla- 
mation will bar them from raising objections 
later on. 22 I.C. 780. Where judgment- 
debtor has knowledge of irregularities and 
stands by without raising any objection at 
the time, he will not be permitted to take 
advantage of them in an application under 
tins rule. 32 I.C. 990. Where purchaser 
is the decree-holder himself, he will be deem- 
ed to have notice of the charges to which 
the property is subject. 57 I.C. 1004=48 
i ’ 1 ^ rc a judgment-debtor having 

knowledge of irregularities gave an under- 
taking not to question the sale later, he 
win be bound by his undertaking. 47 I.C. 

^ V ^ ‘ b98_13 C.L.J. 192. The rights 
of purchaser cannot be affected by any com- 
promise between judgment-debtor and decree- 
holder. 88 I.C. 534 (2) = 1925 O. 693. 

Direction to sell subject to mortgage — Sale 
proclamation not mentioning the charge — 
Mortgagee bidding with notice of decree- 
application — Mortgagee if estopped. 

118 I.C. 901=1929 L. 673. Material irregu- 
larity — Sale in execution of later decree of 
property attached in execution of prior de- 
cree— Court allowing decree-holder to set- 
off sale price— Propriety— If sale liable to be 
set aside at the instance of prior attaching 
decree-holder. 17 Pat.L.T. 847. 
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Material Irregularity. — The word “irre- 
gularity” is wide enough to include an illega- 
lity; 11 A. 342; and connotes want of con- 
formity to some recognized rule of procedure. 

5 M.L.J. 70. O. 21, R. 90 does not refer 

only to an irregularity or fraud in publishing 
or conducting the auction-sale. The decree- 
holder is also responsible for any irregularity 
or fraud occurring in the sale proclamation 
which is itself prepared from the sale state- 
ment for which the decree-holder himself is 
responsible. 20 N.L.J. 111=A.I.R. 1937 
Nag. 140. Irregularities appearing during 
the course of investigation as well as those 
alleged in the application are to be taken 
into consideration. 103 I.C. 532=1927 N. 
319. Sale in contravention of terms of de- 
cree is a material irregularity. 33 I.C. 692 
= (1916) 1 M.VV.N. 256. Villages to be 
sold in one lot, but proclamation showing 
each village separately as for sale. 56 M. 
356=144 I.C. 414=37 L.W. 188=1933 M. 
225 — 64 M.L.J. 539. Where on account of 
defective plan, bidders are misled, 148 I.C. 
135=35 P.L.R. 309=1934 L. 413. Omission 
to mention rent payable in respect of one of 
the lots in the sale proclamation. 147 I.C. 
629=1934 P. 186. The fact of a sale being 
held before the period of 30 days has elapsed 
as required by O. 21, R. 68 although a 
material irregularity docs not make the sale 
a nullity without proof of substantial injury 
thereby to the judgment-debtor (21 C. 66, 
Foil.) 1935 L. 962. See also 39 P.L.R. 
T. & K.) 127 (non-compliance with O. 21, 
R. 66) . Sale proclamation giving two valua- 
tions. 152 I.C. 259=15 P.L.T. 511 = 1934 
P . 540. Gross under-valuation of the pro- 
perties in the sale proclamation is a material 
irregularity. 157 I.C. 251=41 L. W. 309 
= 1935 M. 459; 1937 P.W.N. 205=1937 Pat. 
493. Want of notice under O. 21, R. 22, 
docs not make the sale void, but only void- 
able. 159 I.C. 299=60 C.L.J. 584=39 C. 
W.N. 510=1935 C. 356. .9<v also 175 I.C. 
91 <>=1928 Pat. 289; 48 L.W. 586. The 
omission to issue or serve the notice con- 
templated by O. 21, R. 22, C.P. Code, is 
not a mere irregularity in publishing and 
conducting a sale falling under O. 21, R. 90. 
There can be no sale without such notice, and 
if a sale is held under such circumstances, 
it is a nullity being a case of no sale at all 
in the eye of law. A separate suit therefore 
lies to declare the sale void and ineffective. 
194 I.C. 372=22 Pat.L.T. 520. Non-com- 
pliance with provisions of O. 21, R. 84. 
144 I.C. 314=10 O.W.N. 440=193 3 O. 345. 
Irregularity in service of notice of attach- 
ment. 37 C.W.N. 1164. Non-compliance 
with provisions of O. 21, R. 66. 145 I.C. 

915=1933 P. 640. See also 39 P.L.R. (J. 

6 K.) 127; 20 N.L.J. 283. The fact that 
no notice was issued under R. 66, though 
a material irregularity does not of itself 
vitiate the sale. (1927 L. 84, Foil.) 1935 
L. 962. Omission in adjournment of sale 


to specify hour. See 1935 A. 182=4 A W 
R. 1465. But jee 1935 L. 992. In order 
that there may be an illegality proved there 
must be shown some breach of a definite 

-!o^ f J? W ^- 30 L *^- 995=117 I.C. 705 
— 1929 M. 27a. There is no basis for 

making a distinction between a material irre- 
gularity and an illegality in the conduct of a 
sale. In one sense whatever is irregular is 
also illegal. 5 M.L.J. 70. As to irregulari- 
ties in conducting the sale, see 7 A. 641. 
Sale will be set aside if there is (a) collusion 
between judgment-debtors and decree-hol- 
ders, (b) when the value of property is gross- 
ly inadequate, and ( c ) when price fetched is 
very low. 6 Pat.L.T. 295=1925 P. 461. 
When it has been agreed to between the 
parties that a sale of certain properties in 
execution of a decree shall be free of encum- 
brances, it is a material irregularity that a 
statement to the contrary in the sale procla- 
mation should be allowed to stand without 
any correction either in the proclamation or 
verbally made at the sale and the sale should 
be set aside under R. 90. 157 I.C. 982= 

1935 M. W.N. 496=1935 M*. 607. The 
holding of an execution sale fixed for a parti- 
cular date in the following date because it 
could not be held earlier, when the scales 
arc held in due order, is not illegal and void. 

It is not even a material irregularity. 17 
Pat.L.T. 712; 167 I.C. 63=1937 P. 104. 
The holding of a sale before the time fixed 
is not merely an irregularity but an illegality 
which in itself renders the sale void. An 
irregularity which renders impossible the 
publicity which affords one main security for 
the fairness of public sales must be deemed 
to be an illegality. Holding the sale at a 
time earlier than that advertised would result 
in the intending bidders arriving too late. 
Such a sale can be set aside under O. 21, 

R. 90. by the Court itself, even if the objec- 
tion is not raised by the applicant himself. 
1939 N.L.J. 319=A.I.R. 1939 Nag. 258. 
Where the auctioneer conducting an execu- 
tion sale, arbitrarily closes the auction either 
before or as soon as it is 4 o’clock although 
a bidder is willing to purchase the property 
for a much larger sum than the price realiz- 
ed, and although the bid for the larger sum 
even if made after 4 o’clock is made imme- 
diately after bid for which the property is 
knocked down, it amounts to a material irre- 
gularity in conducting the sale. 1936 L. 555. 
Where according to the sale proclamation 
the sale was to commence at 10 o'clock and 
the officer who was to conduct the sale rca ^J lC * 
the spot at 12 o’ clock with the result that 
the intending bidders depart after waiting, 
the sale cannot be said to have been properly 
and regularly conducted. When the intc " ' 
ing bidders depart, it follows that there 
no proper competition in * inl a c _ 

property would naturally be sold at an 

quatc price. 38 P.L.R. 515. f n r 

What are irregularities . —0 \ n P> . 
irregularities sale must be set aside, though 


O. 21, R. 90] The Code of Civil Procedure (V of 1908). 


1083 


NOTES. 

the property would be worth less than the 
decree amount, and the decree-holder had 
since allowed the decree to be barred by 
limitation. 15 I.C. 728=16 C.W.N. 1022, 

overlooking the rules laid down for the pre- 
paration of sale proclamation. 133 I.C. 529 
= 1931 A.L.J. 849. An omission in a sale 
proclamation must be very material one. 53 
I.C. 143. The question of valuation can be 
raised in an application under this rule, 
though it has been decided at the time of 
settlement of proclamation. 105 I.C. 689 
(2)=6 P. 588. Where the sale proclama- 
tion mentions only annual net income but 
not an adequate price, there is material irre- 
gularity. 21 I.C. 592. See also 27 A.L.J. 
1228=1929 A. 948. So also an understate - 
ment of the vaJue of the property in the sale 
proclamation, calculated to mislead bidders. 
20 A. 412 (P.C.); 23 M. 568; 1935 M.W. 
N. 258=41 L.W. 309; 56 C.L.I. 570=1933 
C. 339. See also 52 I.C. 23; 14 C.L.I. 346 
1=11 I.C. 438=16 C.W.N. 704; 38 M. 387 
=25 M.L.J. 198; 47 L.W. 773=1938 Mad. 
720; 1937 P.W.N. 205=1937 Pat. 493; 1938 
Lah. 152; 33 I.C. 946; 16 I.C. 974=16 C. 

L. T. 98; 11 I.C. 295=15 C.W.N. 965; 44 

I. C. 412; 33 C.W.N. 848=1929 C. 818; 
1929 L. 441; 159 I.C. 358=37 Bom.L.R. 
489=1935 13. 331. So also a misstatement 
of value knowingly made. 52 I.C. 23. See 
also 42 I.C. 394; 105 I.C. 153; 1938 N.L. 

J. 262 (Value not given and non-existing 
mortgage shown to exist). So also omis- 
sion of land rer'cnue in a sale proclamation. 

40 M.L.J. 403=28 C.W.N. 593=75 I.C. 
546=1923 P.C. 93 (P.C.). Omission to 
state the amount of revenue assessed in the 
sale proclamation. 9 C. 656 (P.C.). But 
see also 7 C. 723; 23 M. 628. Omission to 
state the hour of sale. 24 C. 295; 49 A. 
402=25 A.L.J. 302=1927 A. 241; 1935 L. 
992. The omission to issue a sale proclama- 
tion and to specify the time and place of sale 
by means of the proclamation as prescribed 
bv O. 21, R. 65, is a material irregularity 
within the meaning of O. 21, R. 90. 1937 

A.L.J. 288=A.I.R. 1937 All. 407. Agree- 
ment by judgment-debtor to forego procla- 
mation or notice amounts to waiver of irre- 
gularity. 55 A. 519=1933 A.L.J. 1273= 
143 I.C. 673=1933 A. 546; 1935 P. 483. 
See also 1937 L. 113. Where the Court 
omitted to fix a reserve f>rice and the pro- 
perty was sold for a lesser amount than the 
decree amount, held, that the sale must be 
set aside. 32 Bom.L.R. 436. See also 1938 

M. W.N. 1225= (1938) 2 M.L.J. 940 
(Reduction of upset price during conduct of 
sale without notice to judgment-debtor) . 
Aho publication of the proclamation at a 
distance of half a mile from the property. 

6 C.W.N. 44. Also delay in deposit under 
R. 84. 9 I.C. 66=15 C.W.N. 350; 14 M. 
228 ; 9 A. 511 ; 16 C. 33; 28 A. 238. Want 
of notice under R. 66 is an irregularity 4 
L. 243=192 3 L. 592; also 18 I.C. 715;' 99 


I.C. 515; 118 I.C. 49. Insufficient notice 
of sale, resulting in a low price is an irregu- 
larity. 144 P.L.R. 1914=25 I.C. 51; also 
omission to issue fresh proclamation on ad- 
journment of sale. 100 I.C. 787=2 Luck. 
490. Also omission to affix the sale procla- 
mation to some conspicuous place on the pro- 
perty attached. 7 C. 466; 1929 A. 948. 
Omission to affix the sale notice in the Col- 
lector’s office as required by R. 67. 8 C 

935. 5V* also *16 M. 736=45 M.L.J. 263.* 

Omission to have the drum beaten as required 
by R. 54. 10 B. 504; also 67 I.C. 752; 1933 
A.L.J. 73=1933 A. 747=55 A. 182. Omis- 
sion to state the place of sale. 9 M. 511 
5 Bur.L.J. 183=100 I.C. 74=1927 R. 84.' 
But see 41 M.L.J. 465=68 I.C. 916. Where 
the Naib Tahsildar holding a sale adjourns 
it to another date, but informs no one but 
the decree-holder about the adjournment and 
does not specify the hour to which the sale 
is adjourned, that amounts to a material 
irregularity. The order of adjournment 
must be announced to all persons who have 
attended the sale and not merely to the de- 
cree-holder. 20 N.L. J. 283. 

O. 21, Rr. 90 and 69.— O. 21, R. 69, 
no doubt directs the sale officer to record 
his reasons for the adjournment of the sale. 
Hut his failure to record his reasons would 
not amount to a material irregularity, for it 
cannot he said to go to the root of the matter. 

H938) Nag. 436=A.I.R. 1938 Nag. 
107 See also 18 Pat. L.T. 326. The failure 
of the sale officer to specify the exact hour 
to which the sale is adjourned would amount 
to a material irregularity. When the Code 
a specific hour to be named, it is not 
fulfilling its directions to say in a vague way 
that the sale will be “resumed in an hour or 
so. But this is not enough to justify setting 
aside the sale unless the applicant has sus- 
tained substantial injury by reason of such 
irregularity. I.L.R. (1938) Nag. 436= A 
I.R. 1938 Nag. 107. Sec also 177 I.C. 138. 
Adjournment of sale— Omission to specify 
day and hour — Material irregularity. 124 
I.C. 721 = 1930 A. 542. Also when the 
proclamation is made on the spot only five 
days before the date fixed for sale 7 C 
at 40 But see 4 A. 300; also 48 I.C. 611.' 
Also the holding of the sale on a date other 
U ia " that notified in the proclamation. 156 

— t , 9 } S= 7£ I C - 524 i also 65 1 C. 746 
— 140. Altering date of sale 
without notice. 27 A.L.J. 1228=1929 A. 

y ; , Material irregularity — Decree-holder 
with leave to bid— Bid of— Refusal to accept, 

- - a j5 r, al irregularity in conduct of sale. 

O. 26. Permission to bid given to 
decree-holder — Condition subsequently added 
that decree-holder must pay in cash half of 
purchase money— Decree-holder abstaining 
from offering bid— Property sold at inade- 
quate price— Sale set aside. 43 C.W.N. 245 
The absence of attachment prior to the sale 
of immovable property in execution of a 
decree is a material irregularity. 21 A 311 
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See also 1° A. 506; 5 A! 86; 58 B. 564= 
36 Bom.L.R. 681 = 1934 B. 348. But see 9 
C- 91 8= 13 C.LJ. 243; I.L.R. (1938) Lah. 
i t ! vais,ng of attachment due to judgment- 
debtor’s insolvency— Subsequent annulment 
of adjudication— Sale without fresh attach- 
ment. Held , that the omission to re-attach 
the property did not invalidate the sale, and 
that it amounted to no more than a mere 
irregularity. 165 I.C. 86=38 Bom.L.R. 
719 — 1936 B. 315. Grounds for setting aside 
sale— Want of service of notice under O. 21. 
R. 22. 51 C.L.J. 197=1930 C. 348 (2). 

Omission to state whether the sale is subject 
to mortgages is a proper ground for setting 
aside the sale. 50 T.C. 384=21 Bom.L.R. 
281. also 20 N.L.J. 181. Where the 

sale is held at a different place from that 
adaertised. 39 M.L.J. 188=44 M. 35; 152 

I. C. 1017=1934 P. 659=11 P.L.T. 743. 
But .rcc 1933 Pesh. 57. Sale held before 
the expiry of 30 days. 20 LA. 176; 1933 

L. 186. Also the absence of specification of 
incumbrances and the statement of a very 
low value. 6 C.W.N. 386. See also 20 
N.L.J. 181=6 C.W.N. 56; 18 N.L.R. 98 
=65 I.C. 875; 16 N.L.J. Ill; 1935 L. 
962. Also a mistake in the dimensions of the 
property. 96 T.C. 196=1926 L. 587. Mis- 
take in the boundaries. 1933 L. 1031. Selling 
half house when sale proclamation is for 
whole, is material irregularity. 1930 L. 15. 
A sale, free of mortgages but advertised 
subject to mortgage is a material irregularity. 

9 I.C. 383. Sale can be set aside where 
the legal representatives of a deceased 
judgment-debtor was not brought on record. 
23 C.W.N. 608=29 C.L.J. 411. See also 
18 C.W.N. 1266=20 C.L.J. 341; 18 C.L. 

J. 628=18 C.W.N. 766 ; 23 I.C. 251=26 

M. L.J. 267 ; 6 Pat.L.T. 67=1925 P. 384. 

Where a minor son of a deceased judgment- 
debtor was not brought on record, it is a 
material irregularity. 19 I.C. 120. See 
also 1940 Pat. 62. Where the execution 
application in which the sale was held was 
barred by limitation. 105 T.C. 545=1927 O. 
488. Where the deposit of 25 per cent, of 
the purchase-money is not made by auction- 
purchaser at the time of sale but three days 
after it, and it is accepted by the Court it 
is a mere irregularity and cannot vitiate the 
sale. 1937 L. 113. Suppression of processes 
in connection with sale. 108 I.C. 33=47 
C.L.J. 351=32 C.W.N. 519. Mortgage 
suit — Sale held under Chap. XXVII of the 
Calcutta Oigh Court Rules — Subsequent 
disclosure of prior subsisting attachment — 
Purchaser whether can give up title and take 
back deposit. 33 C.W.N. 177=118 I.C. 887 
(2) = 1929 C. 207. Where the sale is held 
in separate lots the Court may set aside the 
sale in respect of some only of the lots, but 
that can be done only when the irregularity 
and the injury to the objector can be allotted 
to one part only of the sale. Where on the 
other hand the irregularity extends to the 


whole property and to all the lots it is not 
justifiable to retain the efficacy of the sale 
with respect to some of the plots only in 
which the sale price obtained cannot be 
shown to be inadequate in view of the adver- 
tised sale value. 12 P. 181=144 I C 62 
= 14 Pat.L.T. 493=1933 P. 22L 
What are not irregularities.— The ab- 
sence of attachment prior to the sale of im- 
movable property in execution of a decree 
amounts to no more than an irregularity 
and is not sufficient to vitiate the sale in the 
absence of any substantial loss resulting from 
such want of attachment. (A.I.R. 1930 
Lah. 685, Foil.). I.L.R. (1938) Lah. 582. 
See also 21 All. 311; 10 All. 506. Con- 
ducting a sale from day to day and fixing 
a date for bringing the sale to an end does 
not necessarily amount to material irregu- 
larity. 37 L.W. 188=1933 M. 226=56 M. 
356=144 I.C. 414=64 M.L.J. 439. There 
is no irregularity in the conduct of sale in 
case the officer conducting the sale sells 
the property twice over. 2 A. 111. Where 
the date for sale is not mentioned, see 40 
C.L.J. 311=84 I.C. 700=1925 C. 201. 

Where a sale was under hammer on the 
18th, but in fact was held on the 20th, a 
day which was not fixed for the sale, it is 
not illegality but only an irregularity. 177 
I.C. 138=4 B.R. 793. The use at a sale, 
of language by an intending bidder in dis- 
paragement of the property, is a “material 
irregularity". 5 C. 308; 7 C. 346; but such 
remarks made by by-standers or by purcha- 
sers other than the decree-holder do not con- 
stitute such an irregularity. 17 C. 152. See 
also 23 M. 227 (P.C.). As to the pur- 
chase of property by the decree-holder with- 
out the permission of the Court, see 11 C. 
732. As to omission to give notice to the 
judgment-debtor under O. 21, R. 22, see 3 

A. 426 ; 6 ML 237; 15 I.C. 506=40 C. 45; 

also 37 I.C. 387=20 M.L.T. 479; 17 I.C. 
126; 1938 N.L.J. 303=1938 Nag. 525. 

Effect of a guardian of a minor judgment- 
debtor not having been appointed, see 89 I. 

C. 765. Appointment of an officer as guar- 
dian ad litem of minor son of deceased and 
omission to bring on record another minor 
son. 1933 M. 179=145 I.C. 394. Sale 
cannot be set aside at the instance of the 
judgment-debtor on the ground that the 
Official Receiver was not impleaded in the 
mortgage suit. 130 I.C. 485=1931 A. 159. 

A sale is not invalid if the attachment has 
been under a wrong section. 18 A. 469. 
Judgment-debtor who did not object at the 
time cither to the procedure of the attach- 
ment or to the order for sale or the proce- 
dure after the order for sale cannot 
them afterwards. 1931 P. 63. See also ; 

B. 564= 36 Bom.L.R. 681=1934 B 348. 

The holding of the sale between 12-30 ana 
2p.m. on a Friday when the sitting of C 

is suspended under sub-R. (4) of K *. j 
C hap. 1 of the civil rules and orde J s o ^*“ e n d t 
by the Calcutta High Court, does not amount 
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to material irregularity in the conduct of the 
sale. I.L.R. (1940) 1 Cal. 1=44 C.W.N. 
109=71 C.L.J. 88=A.I.R. 1940 Cal. 265. 
See also 1940 Mad. 206= (1940) 1 M.L.J. 
568 (Sale held on a day not advertised) ; 1939 
N.L.J. 319=1939 Nag. 258 (Sale held be- 
fore the hour fixed — Not proper — Can be 
set aside). See also 18 Pat.L.T. 326. The 
sale on a closed holiday is not always an 
irregularity. 3 A. 333. Nor when on ac- 
count of holiday, sale was held on the next 
day. 144 I.C. 779=37 C.W.N. 146=1933 
C. 486. Nor conclusion of sale before time 
advertised in the proclamation. 58 B. 564 
=36 Bom.L.R. 681 = 1934 B. 348. Nor 
where officer conducting the sale did not wait 
for bidders on intimation by a person that 
he was going to fetch bidders. 17 N.L.J. 91 
= 1934 N. 250. When a Court sells property 
without having jurisdiction to sell it, this 
does not amount to an irregularity in publish- 
ing or conducting the sale. 18 A. 144. Omis- 
sion to state value of property is not material 
irregularity. 1927 M. 1009 (1). Though 
there was an under-valuation, yet if the pi ice 
fetched was adequate, the sale cannot be set 
aside on the ground of under-valuation. 57 

I. C. 892; 16 I.C. 394; rcc 10 I.C. 475= 
15 C.W.N. 577. .SVc also (1937) 2 M.L. 

J. 936 (Merc inadequacy of price not suffi- 
cient to set aside sale) ; 20 M. 

159; 30 Cal. 1; 31 Cal. 815 Ref.) Where 
in a sale proclamation a certain property was 
included in a wrong lot by mistake, it is not 
such an irregularity as to entitle the sale to 
be set aside. 32 I.C. 990. The practice 
in the Madras Presidency in execution sales 
is to sell the lots in the order in which they 
appear in the sale proclamation. A depar- 
ture from that order may amount to a 
material irregularity, and if substantial in- 
jury is occasioned by such irregularity, the 
sale is liable to be set aside. I.L.R. (1939) 
Mad. 216=49 L.W. 502= A. I. R. 1939 Mad. 
303= (1939) 1 M.L.J. 38. If the Nazir 
sells properties in a different order than that 
indicated in the list prepared by the District 
Judge under R. 233 of the Civil Rules and 
Circular Orders issued by the Calcutta High 
Court, there is only an irregularity in con- 
ducting the sale, and the sale is not void but 
voidable if that irregularity has resulted in 
loss to the judgment-debtor or the decree- 
holder. I.L.R. (1939) 1 Cal. 530=43 C. 
W.N. 539=70 C.L.J. 97=A.I.R. 1939 Cal. 
369. There is no doubt that where the sale 
proclamation stated that the entire house 
would be sold but in fact only a portion of 
it was sold, it does constitute an irregularity 
and perhaps even a material irregularity; but 
whether substantial injury would flow from 
that, is another matter. The tracing of the 
injury to the irregularity must depend on 
facts of each case. 1939 N.L.J. 344= A. 

I. R. 1939 Nag. 241. See also 1937 A.L. 

J. 288=1937 All. 407. Where an entire 
holding is sold, the giving of wrong numbers 


of lots is not a sufficient irregularity. 41 

? 023. A compromise, 
in which all persons affected by the sale are 
not parties and which is not recorded by 
the Court, does not result in setting the sale 
as.de 85 I.C. 529 ( 2) = 1925 C. 779. Fail- 
ure by prior mortgagee-decree-holder to im- 
plead third party purchaser in execution of 
a decree (obtained by a puisne mortgagee) 
and subject to the prior mortgage is no irre- 
8 Ular.ty or fraud in conducting the sale 

tv — 1 I 1 ■ ^ f one of mort- 

gaged properties made defendant— Prelimi- 

nary decree not specifying order of sale— 

No objection by purchaser to preliminary or 

final decree— No irregularity in selling them 

in any order 150 I.C. 733=1934 P. 329. 

..dure , to follow the order entered in the 

|‘ St . by th 1 e ft1 s l a,C A °f“ r 15 not such an irregu- 
lar 1 ^- 1931 A.L.J. 62=1931 A. 159- 55 
A. 519=1933 A.L.J. 1273. The sale of 
property consisting of numerous plots of land 
situated in various villages in one lot does 

107 I r ltS »' CO ? 7 St i tU iw a grOSS irre 80 larity. 
107 I.C. 29a ; 37 L.W. 188=1933 M. 225. 

GROUNDS FOR. SETTING ASIDE SALE — WlIAT 

V'r oi > rr cgularities, see 91 

. . 4 7—1926 C. 577. Mere suspicious 
circumstances about sale and low price in 

\f C ?of nC c ° f , fraud - 20 L -W. 736=1925 

t' S a CC °[ SO I C * 721 = 16 Pat.L. 

1 . 210 . An objection that the attachment 
and sale was time-barred. 2 P L 1 1 =w — 

38 I.C. 876. Dissuading bids 102 P I R 
»“f 9 I-C. 816. Where the price fe^ 

mJ? ° W t ,‘ a !, fi o Cd by consent in sale procla- 
mation. 1 p. 214=1922 P. 550- alto 21 T 

Pertv 2 ‘ , ~ 1< M 5 f M ‘ 729 ■ A,SO where the Pro- 
perty is sold for a price which subsequently 

appears to be too low. 8 B. 424. Irregu- 
larity without loss is not. 4 P. 696. Fraud 
of decree-holder in bringing to sale property 
r* tC / _^ at,s f actlon of decree, is not. 10 I. 
hi* » . , rrc 8 ular ities in proclamation of 

-a e not objected to, cannot be grounds for 
setting aside sale. 49 A. 788. Also gross 
under- valuation if not objected to by judg- 
ment-debtor after due notice. 37 C W N 
J(b4. See also 147 I.C. 629=1934 P 186* 

C Ut 339 l4 \ln C - C.L.J. 570=1933 

1 ' J l ,, ^ bcre was due to fraud of 

t^de^r ] n V ' ■ Failu / C 10 im P! ea <* Purchaser 
^ / L 1 * ,s no fraud or irregularity in 

^l^p'e.^LC. 528=38 L.W. 

/ I VV o/' g38 - As to want of notice 

c" W.N.' |Jo R * 22, 60 CLJ - 5 ^= 39 

larh R v UD ‘>T I 7 aUd J S differcnt from irregu- 
oc y A what amounts to fraud, rec 

5 I C. 622_ 192a P. 521; also 1926 C. 229. 
fraud antecedent to sale proceedings— Evi- 
dence of. SVe 93 I.C. 870=1926 C. 829 

2. El™ a, , ,c f mg fr , aUd must P rove that the 
existence of his right to set aside the sale 

was concealed by fraud. 87 I.C. 555. Low 

price does not ra^e a presumption of fraud. 89 

i.C 107— 926 O. 45. Purchase by decree- 

holder s vakil s clerk without informing the 
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decree-holder amounts to fraud. 2 O.W.N. 
297=1925 O. 381. Auction-purchaser must 
be a party to the fraud, and the fraud must 
come to the judgment-debtor’s knowledge 
subsequent to the confirmation of the sale. 
20 M. 10; 8 C.W.N. 230 ; 5 C.L.J. 328; 
23 M. 227 (P.C.); 24 C. 546. 30 C. 

at 153. It is not necessary that purchaser 
should be a party to the fraud. 4 Pat.L. 
T. 306=72 I.C. 625. Also 18 I.C. 715; 99 
I.C. 946=44 C.L.J. 565; 108 I.C. 899. 
Merc want of diligence is not fraud. Facts 
must be stated. 2 P.L.T. 401=6 P.L.J. 
319. Mis-statement of value in a sale procla- 
mation docs not necessarily amount to fraud; 
but in particular circumstances may justify 
the inference of fraud. 2 Pat.L.T. 501 = 
2 P. 65. Sec also 56 C.L.J. 570=1933 C. 
339. Where decree-holder colludes with 
strangers in purchasing the property for much 
less than the decretal sum, it amounts to 
fraud. 15 I.C. 888=16 O. C. 86. 

Injury. — The word “injury” means loss 
which is wrongful. When a man loses what 
he had been in the habit of wrongfully gain- 
ing it is not substantial injury. 7 C.W.N. 
439. Substantial injury is essentially neces- 
sary. 83 I.C. 1028=1924 A. 698. 5Vc also 20 
C. 599 ; 7 C. 730; 12 M. 19; 18 A. 37; 7 C. 
466 ; 20 M. 159; 2A C. at 295; 30 C. at 9; 104 
T.C. 196=1927 C. 873; 7 Pat.L.T. 468=93 
I.C. 935=1926 P. 202; 96 I.C. 1 06= 1 926 L. 
587; 50 L.W. 867. Party must prove such an 
irregularity as resulted in substantial injury. 
25 I.C. 18; 45 I.C. 212; 5 L.L.T. 30=1923 
L. 213; 37 I.C. 964=1917 M.W.N. 89; 33 I. 
C. 692=0916) 1 M.W.N. 256; 32 I.C. 990; 
70 I.C. 900=1 Bur.L.J. 234, See also 39 C. 
26=38 I. A. 200=16 C.W.N. 1 (P.C.). A 
denial of opportunity to purchase the proper- 
ty put up for sale by auction constitutes 
a "substantial injurv” within the meaning of 
R. 90. 1933 A.L.J. 92=1933 A. 161. Un- 


is not a sufficient ground without proof of 
loss. 5 Pat.L W. 15=46 I.C. 84. Mere 
omission of publication in the Gazette is not 
ground to set aside sale in the absence of 
proof of substantial injury. 53 I.C. 794 
Where only a part of the property advertisl 
ed was sold without a fresh proclamation, 
proof of substantial loss is necessary to set 
aside the sale. 11 L.W. 477. Mere omis- 
sion to state value is not a serious irregula- 
rs • Proof of substantial loss in addition 


is necessary. 4 Lah.L.J. 441=1922 L. 35.. 
The circumstance that the decree-holders 
offered to return the properties to judgment- 
debjor at the price for which they brought 
the offer not being accepted may be taken 
into consideration in judging whether judg- 
ment-debtor has suffered injury by the sale. 
32 C.W.N. 309=1928 C. 328. 

Proof of injury. — Injury can be proved 
not necessarily by direct evidence but by 
circumstantial evidence also. 144 I.C. 414= 
56 M. 356=64 M.L.J. 439. Gross under- 
valuation must deter intending purchasers 
from bidding at the sale and offering reason- 
able value. When such under-valuation is 
proved and the properties are actually sold 
for a very low price, it must be held that 
substantial injury has occurred and the sale 
should be set aside. 157 I.C. 251=41 L.W. 


399=1935 M. 459. From the failure at com- 


plying with even the elements of the pre- 
scribed procedure an irresistible presumption 
of substantial injury would arise sufficient 
to justify the cancellation of the sale, even 
without any affirmative proof of substantial 
injury, e.g., where the notice required under 
O. 21, R. 22, has not been served, no pro- 
clamation of sale issued at all, sale was held 
within 30 days of the order, less property 
was put up for sale than was contained in 
the application and the sole bidder was the 
decree-holder. 144 I. C. 14=1933 Pesh. 


41. 


less otherwise prescribed, a sale under the Suit to set asidf. sale.— A suit docs not 
Code is a public sale to be held at a public lie to have an execution sale set aside on the 

place and after notice to the public. Where ground of any fraud in the conduct and pro- 

a sale in which the bid of the decree-holder clamation of sale, The remedy is under O, 21 

was the highest was not concluded and sub- only, 159 T.C. 299=60 C.L.J. 584=39 C.W. 

sequently the Court accepted a private offer N. 510=1935 C. 356. When an application 

by another person and concluded the sale in under this rule is dismissed, no suit 

the absence of the dccrecc-holdcr, held, that under R. 92 will lie. 5 R. 606=105 I.C. 

there was material irregularity resulting in 706; 1929 N. 130. When a person seeks to 

substantial injury and that the sale should be set aside a sale by reason of a title adverse 

set aside. 1933 A.L.J. 92=1933 A. 161 ; 36 to that of the judgment-debtor at the date of 

P.L.R. 183. Although the price realised attachment the proper remedy is a regular 

is grossly inadequate, the Court must be suit. 16 M. 476. A sale after proclamation 

“satisfied upon the facts proved” that it was notifying a decree giving prior charge, can 

caused by material irregularity in publishing be set aside only by a regular suit, if the 

or conducting the sale. ,9ee20M. 159; 30 C. decree giving prior charge was set asid 

at 9; 18 A. 37; 18 A. 141. But see also 31 subsequent to sale. 1925 M. 325. The rue 

C. 815 (818) . See also 24 L.W. 406=97 I. docs not apply when the fraud alleged is that 

C. 574=1926 M. 959 and 6 C.W.N. 836. a minor defendant was represented as major. 

An adjournment of sale by bailiff without A regular suit three years r r } 

Court’s sanction and the absence of a fresh is the only remedy. 38 1076=*® • 

proclamation is not a sufficient ground in the J. 525. When fraud is alleged, n ' Af . 

absence of substantial injury. 20 I.C. 192=6 applies before confirmation of sale. 

Bur.L.T. 65. Absence of publication of sale confirmation a suit is the only rem y. 
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LOC. AMS.— [Allahabad.] Substitute the following for the original proviso in O. 21 r qo 
“ Provided that — ’ 


(a) no sale shall be set aside on the ground of irreeularitv nr fnnrl .u r 

S^arity SfriudT th3t thC appHcant haS stained substantial injury by reason of such 


(b) no such application shall be entertained upon any ground which could have been taken 
by the applicant on or before the date on which the sale proclamation was drawn up.” 

[Calcutta.] (a) Add the following words to R. 90 ( 1 ), “or on the ground of failure to 
issue noUce to him as required by r. 22 ol this Order. 


NOTES. 

I.C. 447. Sec also 1926 O. 45. But see 44 
M. 35lt=40 M.L.J. 55. See also 70 I.C. 
675=1922 P. 422. Applicability — Fraudulent 
sale — Suit to set aside — Maintainability. 113 
I.C. 873=1928 M. 1138. In a suit to set 
aside sale, fraud need not be specifically alleg- 
ed ; an inference or suggestion is sufficient. 63 
I.C. 425=19 A.L.J. 530. A member of a 
family not bound by a decree against some 
other members can file a separate suit to set 
aside the sale of the family properties and 
need not apply under this rule. 2 P. 386. 
Also 6 Pat.L.T. 742=85 I.C. 1014. A suit 
lies in a Civil Court to declare that a sale 
held by a Collector is valid, and that an order 
passed by him under this rule setting aside 
the sale is inoperative. 25 A. 355. Question 
relating to execution — When can be raised in 
independent suit — Execution proceedings as 
the proper stage. 33 C.W.N. 165. 

Dismissal for dKfault. — O. 9, R. 9, 
applies to an order of dismissal for default 
of an application under this rule. 59 I.C. 
575=23 O.C. 349. See also 26 A.L.J. 
382. But see 83 I.C. 749. See also 45 C. 
L.J. 60; 1931 A.L.J. 622=1931 A. 594. 

Appeal. — An order dismissing an appli- 
cation under R. 90 for default is appealable 
under O. 43, R. 1 (/) . The fact that a 
distinct order confirming the sale was not 
passed is no ground for refusing to entertain 
the appeal. 56 C. 969=33 C.W.N. 392=1929 
C. 407 (2) ; 1931 P. 97. An appeal lies from 
an order refusing to set aside a dismissal 
for default of an application under this rule. 
33 I.C. 581=20 C.W.N. 1203; 131 I.C. 533 
= 1931 P. 97; 27 N.L.R. 339. See also 38 
C. 622=15 C.W.N. 875. When appeal lies 
from an order under this rule, 40 C. 635=40 I. 
A, 140=25 M.LJ. 140 (P.C.) But see 16 I.C. 
690=22 C.L.J. 266 ; 4 Pat.L.T. 735=74 I. 
C. 594. See also 46 C.L.J. 172=104 I.C. 
825=1927 C. 833. If property is purchased 
by a third person and an application is made 
by judgment-debtor against decree-holder to 
set aside the sale on the ground of irregu- 
larity or fraud in conducting the sale, the 
application would still be treated as one under 
S. 47, if purchaser is not formally made a 
party to such an application. 150 I.C. 611= 
1934 N. 21. An appeal lies from an order 
of dismissal on the ground that the applica- 
tion was time-barred. There is no second 
appeal even when the purchaser is the decree- 
holder and the applicant is the judgment- 
debtor. 6 L. 250=1925 L. 624; 152 I.C. 776 
= 1934 P. 627. But want of notice of sale pro- 


clamation and under-valuation are objections 
under S. 47 and therefore a second appeal 
lies. 87 I.C. 413=1925 M. 1142. Mere de- 
lect in notice and publication does not give 
room for second appeal. 145 I.C. 731 = 1933 

m' ^ S At als - 60 C - L -J- 584=39 C.W. 
in. MU. Objections based on the ground of 

non-compliance with R. 66, such as defects 
in mentioning the value of the property the 
encrumbrances on the property and the des- 
cription of the property proclaimed for sale, 
must be raised before the sale is held; when 
they have not been so raised or even mention- 
ed in the lower Court, they cannot be consi- 
dered as grounds for setting aside the sale 
in appeal. 19 N.L.J. 282. 

Second appeal. — No second appeal lies in 
view of the provisions of S. 104 (2), from 
•m order passed in appeal dismissing the 
application of the judgment-debtor under 
K. 90 even where the purchaser is the 
decree-holder himself. 165 I C 654—19% 
A.L.J. 959=1936 A. 763=17 Pat' L T 712 
1935 L. 962; 1935 R. 521 ; 163 I C 765- 
38 P.L R 839=1936 L. 969; 18 C. 422 (F. 

P/H,? 1 C. 799; 27 C. 414. Set also 11 
M. 319; 40 A. 122=43 I C 5?2- 15 T r 
679=16 C.W.N. 1015; 9 IC 135- 2 P 

LT =4 2A7 t I To T I r 721 i, 56 1 C W5=I PaV 

* • 267 ; 39 I.C. 374=11 Bur.L T 26- 
62 LC 986 ; 94 I.C. 521 = 1925 L. 624; 87 
I.C. 555; 30 C.W.N. 586=% I C 669— 
1926 C. 790; 1926 C. 229; 117 IC 727- 
1929 M. 624; 1930 N. 58 ’ 727 ~ 

Revision. — Where application under this 

T Z e 'S 1 r . ejcc f te , (1 wrongly on the ground that 
the applicant had no locus standi to apply 

that amounts to a failure to exercise a juris- 
dict, on vested m the Court by law, and the 
High Court will interfere in revision under 

O 21 R 1 *? 38= 63 C.L.J. 560. 

q,V. , K . • . 90 « proviso.— Construction— 
Substantia! injury due to under-valuation- 

309 f ° f * 1935 M - W - N - 258=41 L.W. 

19 ? i E P SI °^ '“^- 9 M V 145; 130 I C - 2 65 = 
Ionian 63 ‘ P? v T° n by High Court is not 
generally possible because revision of a dis- 

micI? tW dC qi k ,U bc conf,rm ati°n, and as 
fl lcl Ji * ha J will be open to appeal under R. 92 

A S^V 2 ^ 1925 C - 51 °- 48 

!>* cta) Confirmation of a sale in cxecu- 

of a . dec t r . ec before decision of appli- 
cation under this section is a material irregu- 
larity which adversely affects the judgment- 
debtor and High Court can interfere in 
revision. 1933 A. 137=145 I.C. 732. S. 1 44 
prescribes a separate and independent 
remedy and when the application under 
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.« // thc pr ° vis ° to r * 9° (0 and substitute the following 

ro vi dcd (i) that no sale shall be set aside on the ground of such irregularity, fraud or 

failure unless, upon the facts proved, the Court is satisfied that thc applicant has sustained Substantial 

injury by reason of such irregularity,, fraud or failure; ua i 

(**) that no sale shall be set aside on thc ground of any defect in thc proclamation of sale 
at the instance of any person who after notice did not attend at thc drawing up of the proclamation 
or of any person in whose presence the proclamation was drawn up, unless objection was made by 
him at thc time in respect of thc defect relied upon/’ y 

[Lahore and N.-W.F.P.] Add the following proviso : — 

Provided further that no such sale be set aside on any ground which thc applicant could 
have put forward before the sale was conducted/’ 

[Madras.] Substitute the following for the existing rule: — 

“ 90 . Where any immovable property has been sold in execution of a decree, the decree- 
holder, or any person entitled to share in a rateable distribution of assets or whose interests arc affected 
by the sale, may apply to the Court to set thc sale aside on thc ground of material irregularity or 
lraud in publishing or conducting it: — 

Provided that the Court may, before admitting thc application, call upon thc applicant cither 
to furnish security to the satisfaction ol the Court for an amount equal to that mentioned in the sale 
warrant or that realised by thc sale, whichever is less ; or to deposit such amount in Court : 

Provided also that thc security furnished or thc deposit made as aforesaid, shall be liable to be 
proceeded against only to the extent of the deficit on a re-sale of thc property already brought to sale : 

Provided further that no sale shall be set aside on the ground of irregularity or fraud unless 
upon the facts proved the Court is satisfied that the applicant has sustained substantial injury by 
reason oi such irregularity or fraud. 

proviso ( ^/ GPUR ' ] RU,C the proviso to sub-rule (i) of r. 90 , insert thc following further 

•• Provided also that no such application for setting aside the sale shall be entertained upon 
anv ground which could have been, but was not put forward by thc applicant before the commence- 
ment of thc sale. 


[Oudh.] Add the following as proviso to r. 90, O. 21 : — 

Provided also that no such application for setting aside the sale shall be entertained upon 
any ground which could have been, but was not put forward by the applicant before the commence- 
ment of thc sale. r 

[1 atna.J O. 21, r. 90. Substitute thc following for the proviso to r. 90 (1) : — 

(1) 1 rovided that no application to set aside a sale shall be admitted unless — 

(a) it discloses a ground which could not have been put forward by thc applicant before 
the sale was conducted ; and 


NOTES. 

R. 90 is dismissed and sale confirmed thc 
aggrieved party can apply under S. 144. 133 
I.C. 622=1931 A. 655. 

Calcutta. — Per Mukherjea, J. — O. 21, 
R. 90, Proviso («i),C. P. Code, is inappli- 
cable if the particular defect in thc sale 
proclamation that is complained of is no part 
of the order of thc Court in drawing up thc 
sale proclamation and it finds a place in thc 
sale proclamation that is actually issued 
despite the direction of the Court to the 
contrary. 42 C.W.N. 661. 

O. 21, R. 90 (Madras Amendment). — 
Under thc first proviso to R. 90 of O. 21 
as amended in Madras, thc power of the 
Court to call upon the applicant to furnish 
security is confined to a time anterior to 
admitting the application to set aside. Thc 
Court has no power to do so after thc admis- 
sion, i.c.., after notice is given to thc oppo- 
site side. Thc proviso specifically excludes 
thc right of a decree-holder to apply to thc 
Court for an order calling for security, 
although such order may be for thc pro- 
tection of the decree-holder. 191 I.C. 29 
"=1940 M.W.N. 121 = 51 L.W. 256=A.I.R. 
1940 Mad. 624= (1940) 1 M.L.J. 350. See 
also 53 L.W. 719. Thc first proviso to 
0 % 21, R. 90, added by the Madras High 
Court by the amendment of 1937, must be 


held to be iutra vires thc rule-making 
powers of the High Court under S. 122, 

C. P. Code. An applicant seeking to set 
aside a sale under O. 21, R. 90, C.P. Code, 
as amended in 1937, on thc ground of 
material irregularity or fraud, must be given 
an opportunity of showing cause before an 
order is made, against him requiring security 
before admitting thc application. The 
subsequent amendment of thc rule and the 
re-framing of thc first proviso put tins 
beyond all controversy. 1940 M.W.N. 
1260=1941 Mad. 28= (1940 ) 2 M.L.J. 972 

(F.R.). 

O. 21, R. 90 (Allahabad), Prov. (b). 

— Object of — No objection by debtor at the 
time of settlement of proclamation — Estop- 
pel. 55 A. 519=1933 A.L.J. 1273=1933 A. 
546. 

O. 21, R. 90, Proviso (Oudh).— 
Where a judgment-debtor did not, before 
thc commencement of thc sale, raise any 
objection to thc sale proclamation in that u 
did not specify thc estimated value of the 
property sought to be sold in execution, 1 
is not open to him to raise this plea, at 
the sale had been completed, in an apphea 

ly him under R. 90. 154 I.C. 1103=1935 

D. W.N. 435=1935 Oudh 336. __ 

O. 21, R. 90 (as amended in y \ 

Sale by Collector-Sale proclamation- 
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(b) the applicant deposits such amount not exceeding I2i Dcr cent of .• , 

by the sale or such other security as the Court may, in its discretion fi* '.mi ,. su " rca,u 5 d 
reasons to be recorded dispenses with the deposit. ’ unless the Court for 

(««) Provided further that no sale shall be set aside on the around of •. r . 

unless upon the facts proved the Court is satisfied that the applicant h^ smt^ined^d ^ r T - f, ? ud 
by reason of such irregularity or fraud. ustaincd substantial injury 

See 193 I.C. 124. 

and add the following as sub-r. (2) : — 

“ (2) In case the application is unsuccessful the costs of the opposite nartv 1 r 
charge upon the deposit referred to in proviso ( i ) (b) , if any." PP par,y shali bc a first 

[Rangoon'.] R. 90. — Substitute the following proviso • 

"° aPP J‘ Ca i i0 ? ‘° S f! aS ' dc a sale s ' ial1 b '- admitted unless- 

(a) it disc oses a ground which could not have been put forward hv d o r , , 

the sale was conducted, and P d by tbe applicant before 

(b) the applicant deposits with his application the amount mentioned in th. 

or an amount equal to the amount realised by the sale whichever is lr« • ,1° • h ? C Warrant 

is unsuccessful the costs of the opposite parties shall be a first charee on , " ‘1^ thc motion 

Provided further that no sale shall be set aside on the iround of irr e l , S ° dcP °^ ,Cd: 

upon thc facts proved the Court is satisfied that the applicant SiaT sustained^ T\ Y °r ^- UC Un,css 
reason of such irregularity or fraud.” sustained substantial injury by 


NOTES. 

Omission of details in — Omission to publish 
in Collector’s office and Tahsil — If ground 
for setting aside sale. 19 N.L.J. 312. Thc 
amendment made in thc Central Provinces 
to R. 90, govern all the proceedings in Col- 
lector’s cases in those Provinces. The Col- 
lector under thc rules contained in the 
Revenue Book Circular is merely undertak- 
ing the execution of thc decrees of thc Civil 
Courts as the agent of the Civil Courts and 
has to observe the provisions of O. 21, in- 
cluding R. 90. 19 N.L.J. 282. 5c.: also 

19 N.L.J. 318. 

O. 21, R. 90 (as amended in Patna). — 
The amended rule applies only to appli- 
cations made after date of coming into force 
of the rule and not to applications which 
have been already admitted. The rule, 
therefore, forbids a Court to admit an appli- 
cation but cannot have the effect of setting 
aside the previous admission of an appli- 
cation. 1937 P. 260. Proviso 1 (b) which has 
been added by the Patna High Court to O. 21, 
R. 90 in exercise of its rule-making powers 
under S. 122, is not ultra vires. The 
amended proviso added by the Patna High 
Court is only a rule of procedure and does 
not take away any substantive right. It is 
nothing more than putting the party on terms 
and is not an obstacle in thc way of thc appli- 
cant. 19 Pat. 531=21 Pat.L.T. 294=1940 
Pat. 264 (F.B.). 

Under O. 21, R. 90 (1), C.P. Code, 
as amended in Patna, the Court in an 
application to set aside an execution sale, 
has a discretion to accept landed property 
as security instead of a cash deposit in a 
proper case. If thc Court refuses to dis- 
pense with cash deposit and to accept landed 
property as security and then dismisses thc 
application for failure to make the deposit, 
thc latter order is appealable under O. 43, 
R. (1) (;), C.P. Code, though the order 
refusing to accept security is not appealable. 
But thc order refusing to accept security can 
be set aside in revision, if it does not apply 
its mind to thc facts of the case and docs 
not judicially determine thc application for 
permission to give landed property as 
C. C.M. — 137 


security. 17 Pat. 107=19 Pat I T 402 - 
AIR. 1938 Pat. 240. Proviso fi 

m cp ( r substituted to O. 2\, R. ( 9 0 
(1). C.I . Code, by the Patna High Court 
only contemplates that after an applica^on 
o set aside sale has been presented an in 
quiry must be made by the Court bv SLJJ 

J-ng »t. to see whethe? the Vequ i remem s of 

the proviso has been satisfied. Thc proviso 
places conditions not upon thc presentation 

i°s a n dmiss“n‘ 0n Th SC ‘ a f dc ? Sa ^ c ' but upon 
adn.ijud unless .he (# 

Thc^ Is no,LTin° Ale lo^edluA 

& 

tation Act All that i,. • the L,m '- 

- <!*at before admtio^the^n^c^sa^tm 
mu^ 0 be y deposfted r * ty Thc* CSS with] 

meaning of the Toviso S ?L Ur, J y . wi ‘ hin ^ 

Where no by Limitation Act®’ 

fion C t e o ™t a . PP,iC "'- 

power to reject such ° u / ‘as no 

It must give the aim iAm IOn forth . with - 

'irgc that thc deposit shouM 0 ? POr J“ nity t0 

with or to deposit 1 the full or I ,C d,spcnsed 
or other security hpfnm [csscr amount 

admission. If the ord<>r SOII, f C datc fixed for 
complied with the 1r) l|i P9f - t,le Co,, L rt are 
milted and heard on h " ^ be ad " 
‘bat it complies with . men , ts Provided 
well. 18 Pat 327 h o Pr ° VISO „ (1) («) as 
amendment made by V ^ , ' c | hc ^ t,ie 

^ O. 21. R 90 C P r a H, ? h Court 

elusion of a sail* th. r n rC w efore thc con- 
Act of 1Q^« 11 C Bihar Money Lenders 

swSSH???* 

se. ssJsa £=„•! 
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Application by purchaser to 
set aside sale on ground of 
judgment-debtor having no 
saleable interest. 


91 . The purchaser at any such sale in execution 
of a decree may apply to the Court to set aside the sale, 
on the ground that the judgment-debtor had no saleable 
interest in the property sold. 


NOTES. provisions of S. 122, must regulate the mode 

R. 90. C.P. Code, cannot be admitted on of proceeding to enforce a legal right and 

the ground that the Court did not proceed cannot stray beyond it. Proviso (b) to 

with the sale as directed by Ss. 16 and 17 R. 90 does not regulate procedure but lays 

of the Bihar Act, as such a ground could down an indispensable preliminary before 

have been put forward before the sale. any proceedings take place at all. It seeks 

When it is not open to the judgment-debtor to take away an existing right, namely, the 

to raise the matter in the Court below he right of being heard to impeach a sale in 
cannot raise it in appeal before the High execution subsisting in a person whose intc- 
Court. 193 I.C. 124. rests are affected by it, unless he is able and 

O. 21, R. 90 (Lahore Amendment. — willing to deposit with his application the 
Where an objection to a sale of immovable amount mentioned in the sale warrant or an 
property is taken under S. <>0 (1) (c) after amount equal to that realized by the sale 
sale, but before sale is confirmed, objection whichever is less. 1937 Rang.L.R, 268= 
falls under O. 21, R. 90, as amended by the A.I.R. 1937 Rang. 419 (F.B.). also 
Lahore High Court and is not entertainablc. (1940 ) 2 M.L.J. 972. Scheduled Notifi- 
1937 Lah. 309.* See also 1939 Lab. 113. cation No. 44 of 27th January, 1937, has 
Proviso 2 to O. 21, R. 90 only precludes removed the necessity of a deposit under 
objection to a sale being entertained at a O. 21, R. 90, C.P. Code. 1938 Rang. 292. 
later stage if it could have been put forward O. 21, R. 90, Proviso (N-.W.F.P.). 
earlier, but if the judgment-debtors were —Execution against legal representative of 

never served with a notice as regards sale judgment-debtor — Notice under O. 21, 
it is obvious that the objection could not R. 66 served on agent of widow of judg- 
liave been preferred earlier and hence the ment-debtor — Agent not appearing owing to 
Proviso does not apply. 41 P.L.R. 553= illness — Objection by widow after sale. 
A.I.R. 1939 Lah. 222. Proviso 2 to O. 21, Maintainability. 1938 Pesh. 52. 

R. 90 only relates to what lies within O. 21, O. 21, Rr. 91 to 93. — Whatever may 

R. 90, that is, to matters in connexion with have been the position under the Code of 

publishing or conducting the sale. It has 18X2, the law is now clear that a purchaser 
and can have no application to a question at a regular execution sale cannot obtain a 
raised under S. 47. Where, therefore, an refund of his purchase money on the 
objection under S. 60 (1) (c) which falls ground that the judgment-debtor has no 
under S. 47, is raised after the sale and saleable interest unless the sale is set aside, 
before its confirmation, it is the duty of the The purchaser is restricted to his remedy by 
Court to decide it and to sec if it has juris- an application under O. 21, R. 91, which 
diction to sell the property. If it has no must be made within thirty days from the 
jurisdiction, it is its duty to end the cxc- date of the sale, followed by an application 
cution proceedings by refusing to confirm under R. 93. He cannot maintain a suit, 
the sale which so far has not become abso- nor an application under S. 151, C.P. Code, 
lute. I.L.R. (1939) Lah. 103=41 P.L.R. especially when the sale has been properly 
436= A.I.R. 1939 Lah. 113. Objections to held in regular execution proceedings in 
a sale on the ground that the value or the connection with which no fraud on the part 
rent of the houses which were to be sold of the decree-holder or judgment-debtor has 
was not given in the proclamation of sale been established. I.L.R. (1939) 1 Cal 1. 

and that the dimensions of the houses were 452=43 C.W.N. 383=69 C.L.J. cot 
not stated in the proclamation and the houses I.R. 1939 Cal. 310. Sec also 1938 All. j 

were not otherwise sufficiently described, O. 21, R. 91. — This rule is the only 

ought to be raised before the sale and cannot exception to the doctrine of caveat cjuptor. 
be considered after the sale under the proviso 6 L. 283=1925 L. 467. The rule applies to 
to R. 90 of O. 21, added by the Lahore the purchaser and its scope is limited to the 
High Court. Even according to the law as case of a person whose property is pur- 
it stood before the amendment, a sale could ported to be sold, and who had no s ^5 a ^ c 
not be set aside merely because of the interest therein. 20 C. 8 (P.C.); 27 A. 
omission to give the approximate value or 537; 9 C. 626; 3 A. 527. Sec 1 A. 
rental of the properties. 177 I.C. 558=11 (F.B.); 9 C. 217. R. 91 is for the protec- 

R.L. 336=40 P.L.R. 201 = A.I.R. 1938 tion of persons who innocently and ignorantly 
Lah. 508. purchase valueless property and cannot be 

O. 21, R. 90, Proviso (b) (Rangoon); invoked by a person who has abused process 
If ultra vires. — O. 21, R. 90, proviso ( b ), of the Court for a fraudulent purpose. W 
which has been cancelled by an order of the I.C. 929=1933 P. 684. Auction-purcha 
Rule Committee dated 27th January, 1937, is not entitled to have the sale set aside on 
is ultra vires the Rule-making Committee of the ground of any misapprenensi 
the High Court. The only valid rules which mistake on his part when he is not mnnea 
can be made by the High Courts under the by anything done or said by the 
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LOC. AM.— [Bombay.] The following rule shall be added as r. 9 i-A •— 

has been ducted ^Z !° Col,cc “> r . a " d sale 

under rr. 89, 9 o or 9 ,' and in the case of an aonH^ linn ! 7™'* 7 ,! } c C : 0,,cctor - a ". application 
rule if made to the Collector or the officer to whom the drrre V r 'r° 9 ’ J r C dr P° s,t . required by that 
with any rule framed by the Local - accordance 

been made to or m the Court within the meaning o f rr. 0 9 , 9 o and 9 ,.’> dccmcd ‘° havC 

NOTES. 

conducting the sale. An unilateral mistake 
cannot avoid a contract or Court sale. 1932 
A.L.J. 392=1932 A. 403; much less a suit 
against decree-holder lies for refund of 
purchase-money to the auction-purchaser 
when the latter was aware of the posses- 
sion by a third person of the property put 
to sale and failed to make inquiry thereunto 
before sale, and allowed it to be confirmed. 

111 = 1937 N. 140. There is no 
implied warranty of title either by the 
decree-holder or the Court in execution sales 
and the statutory right recognized by R. 93 
is confined to the case where the sale of the 
property is set aside under R. 92. 134 

I.C. 269=1931 N. 116. Where decree- 
holder purchased and after entering satis- 
faction discovered defect in judgment- 
debtor’s title, the only remedy of the pur- 
chaser was to set aside the sale under this 
rule within limitation time under Art. 166. 

Limitation Act. He cannot take further 
execution of his decree. 104 I.C. 614= 

1927 M. 835=53 M.L.J. 255; 15 P. 308= 

16 Pat.L.T. 908=1936 P. 97 (F.B.). See 
<*1™ 41 L.W. 422=1935 M. 340. Nor can 
he invoke S. 47 for realizing the auction- 
purchase money in execution of the original 
decree. 157 I.C. 343=1935 A.L.J. 474= 

1935 All. 910. The rights conferred by the 
rule arc not exhaustive. The dispossessed 
purchaser can sue for recovery of his 
money. 4 L. 354=1924 L. 115. But jer 
61 I.C. 805=13 Bur.L.T. 152; 1925 L. 199. 

To set aside a sale under this rule the real 
owner is not a necessary party. The proper 
course is to proceed against him by suit. 

24 I.C. 44=1 L.W. 412. A suit for 
recovery of purchase money docs not lie. 

1925 L. 199. Knowledge of want of title 
in judgment-debtor will bar an application 
by purchaser under this rule. 23 I.C. 383 
=7 Bur.L.T. 18. When a decree has been 
transferred to Collector for execution a 
purchaser at a sale held by him can apply. 

9 A. 43. Concealment of encumbrances by 
decree-holder is no ground for setting aside 
the sale. 74 I.C. 134. Setting aside sale 
by decree-holder, grounds for. 7 Pat.L.T 
25=1925 P. 702. A decree-holder is not 
entitled to set aside sale on the ground of 
any adjustment between the parties after 
sale. 88 I.C. 537=1925 P. 702. 

Saleable Interest. — It is complete 
absence of any amount of saleable interest 
alone, not smallness of interest that this 
rule contemplates. 21 I.C. 774=19 C W 
N. 1291. Also 46 I.C. 614=3 P.L.J 516* 

24 I.C. 64=18 C.W.N. 947; 10 C. 368.' 

Property not belonging to judgment-debtor 
—Attachment and sale— Void or valid— 

Limitation to set aside sale. 52 M.L J 


148. Where a whole piece of land is sold 
Court is precluded from severing a parcel 
of land on the ground that judgment-debtor 
* ia ? a saleable interest in one lot. 15 I C 
100=23 M.L.J. 10*. Fraud or neglect of 
qut\ on the part of decree-holder entitles 
auction-purchaser to a suit for refund of 
purchase-money. 134 I.C. 269=1931 N 
H6 (Erroneous description of judgment- 

196-i r 8 'p!! 6 ? t" th e property). 16 P. 
/w Pat-L.T. 32=1937 Pat. 532 
(Auction-purchaser unable to obtain posses- 
sion of the property purchased by him 
owing to the fraud and collusion of the 

? nd , t,ie judgment-debtor) . 

I Ik tact that the purchaser does not 
implead the judgment-debtor as a party 
defendant to the suit cannot defeat his suit' 

I he judgment-debtor and the decree-holder 

w th h earh aCt H fraudl,, . cntI >' and in collusion 

lYable fnr ^ hCr arC \° mtly and severally 
liable for damages; and a decree can there- 

,'' rC !’ C r ' )ass , cd l or t, , ,e entire damages against 

pleaded a, A one who has ^een im- 

'■ d / (Ib,d ■ > Auction-purchaser losing 

bird 1 r P D 3 .' Under decrcc obtained bv 
rc fimd P nf y ~ Rl k ht *° SUC dccrec ‘holdcr for 

rctund of purchase-money. 1937 O W N 

I ,r °P ert y was sold by auction-sale in 

filmed Th a ( CCrCC and thc sa,e was con- 

a third JlZ P \° PCrty Was in Possession of 

Tl If, ,a . V,ng a good titlc thereto. 

I he auction-purchaser was already aware 

person ^h^T of , th I e I Property by such 
person I he decree-holder had filed with 

entry S of%it eY? Cnt , ^ -ntaining 'Yhe 
Vi of title of such person to the property 

The purchaser being unable to get Z se s- 
s.on qf the property from such a person 
■sued the decree-holder for the refund of 
the purchase-money on the ground that the 
judgment-debtor had no saleable interest in 
he property. Held, that the sale bavin" 
been confirmed, the suit was barred under 
Jf* 92 and n ,° suit could be brought on 
aL K b r r;’n ItV. ! ' ,C -debtor had no 

o/io that th ,e P ro ' ,ert >' Held 

' . that the auction-purchaser heiW 

pauy couM ar n C ot° f 1 t - llC p ° ssession of th ird 
1H=10W M ii im refund. 20 N.L.I. 

per^ has Zr,' I4 ?j Whcrc thc same pro- 
can sue for r J S °J d /w.cc over, purchaser 

the creditors ^ fUnd | ° f P. urc,,a se-money from 

411=44 If J,Q7 W1 R ni 11 Was paid * 40 A - 
W N 44 20-19>4 7 r sec J ontra ^ 28 C. 

=25 c W N u/i Als ° 68 I - C - 126 

tiw * * 756. When purchaser was 

nersona1 CUt ° r ° f - the , i ud Smcnt-dcbtor in his 
personal capacity, he will not be debarred 

ying to sct as ide the sale 28 I 

829 89 tT ' 9 C - W ’ N - 152 - “p 

I here is no provision in t rVwT 
empowering Court to 1 'ho.dTseSnd^sal^n 
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92. (i) Where no application is made under rule 89, rule 90 or rule qi 

Sale When to become absolute r £ S ,Y ch a PP licat ' on is made and disallowed, die* 
or be set aside. , ourt shall make an order confirming the sale and 

t ^ iercu pon the sale shall become abs olute. * 

money under O. 21, R. 93. 19 Pat. L T 

80=1938 Pat. 150. * 

r u r m 1, <5; 9 hr-:‘ C rP^ mcanin 8 of. 38 
C.W.N 924=152 I.C. 1059=1934 C. 822. 

issue of certificate cures irregularities. 97 
I. C. 757 ( 2)=1927 C. 82. This rule 
docs not apply where the property concerned 
was not sold at all, but was wrongly taken 
by the auction-purchaser. 6 P.L.T. 473= 
1925 P. 376. Does not apply to confirma- 
tion of irregular sale. 1929 A. 671. Set- 
tlement between decree-holder and judg- 
ment-debtor before confirmation. No 
order of confirmation can be passed. 100 I. 
C. 565. This rule does not oust the inher- 
ent power of the Court to cancel a sale of 
its own motion. 46 M. 583=44 M.L.J. 680. 
As to applicability to proceedings under the 
Madras Estates Land Act, see 22 L.W. 794. 

O. 21, R. 92 is not controlled or overridden 
by S. 11, C. P. Money-Lenders Act. 1938 
N.L.J. 15. O. 21, R. 92 is not controlled 
by C. P. Debt Conciliation Act, S. 21. 
1938 N. L. J. 60. An order under this 
rule decides a question of title to the land 
in dispute between the parties. 16 C.L.J. 
342=17 C.W.N. 84. Court has inherent 
power to stay confirmation of sale. 1930 
L. 793 (2). 

Confirming Sale. — Once a sale has 
taken place the Court has no jurisdiction to 
refuse to confirm it unless the specified ob- 
jections arc taken and sustained. 161 I.C. 
752=1936 Lah. 191. O. 21, R. 92 applies 

to a sale, that is, a sale held in accordance 
with the provisions of O. 21. But a 'sale’ 
that consists merely of the receipt of an 
offer by post in the absence of any bidders 
and its acceptance, is not a sale at all. 
Such 'sale' proceedings could not be. con- 
firmed. 1939 N.L.J. 226. There is no 
provision in the Code of Civil Procedure 
for an application by the auction-purchaser 
for confirmation of the sale; confirmation 
follows automatically under R. 92 (1) and 
the setting aside follows automatically under 
R. 92 (2) of O. 21. 1938 M.W.N. 656= 

47 L.W. 51 = A.I.R. 1938 Mad. 307. Even 

after the execution sale, judgment-debtor 
still retains his interest in the properties till 
the sale is confirmed. So an attachment of 
those properties, after the sale in another 
execution proceeding but before the sale was 
confirmed, is effective to confer rights on 
the attaching creditor when that auction sale 
is set aside under R. 89, as against a subse- 
quent transferee from the judgment-debtor. 

131 I.C. 14=34 L.W. 531 = 1931 M. 511. 

Court has no power to stay the confirmatio 
of sale on the basis of a payment or adjus - 
ment of the decree which has not been re- 
corded or certified under O. 21, K. y. 

R. 104=132 I.C. 713=1931 R. 148. Con- 
firmation of sale— Right of purchaser -I ssuc 
of certificate by Debt Conciliation Board 


NOTES. 

the ground that decree-holder having applied 
to set-off the purchase-money against the 
decree, eventually realised that he had to pay 
out of his own pocket-money for rateable 
distribution to the other decree-holders, a 
contingency not expected by him when he 
applied for permission. 133 I.C. 737=33 
Bom.L.R. 503=1931 B. 252. 

O. 21, R. 91-A (Bom.). — Scope and 

effect of — Application to set aside Collector’s 
sale to be made to the Court not Collector — 
Jurisdiction of Court— S. 4, Limitation Act, 
applies. 1938 Bom. 209=40 Bom.L.R. 152. 

O. 21, Rr. 91 and 92. — Application under 
R. 91 should he made before Court confirms 
sale under R. 92. 156 I.C. 389=1935 A. 

L. J. 940=1935 A. 889. There is no provi- 
sion in O. 21, which entitles auction-pur- 
chaser to re-open the question of the sale 
being set aside or not, ignoring the order 
confirming the sale, unless the latter order is 
reviewed or set aside on appeal. (Ibid.) He 
cannot bring a suit to challenge the same or 
apply under R. 91, except in the case of 
fraud or misrepresentation, in which case 
it may be open to him to apply for review 
or such relief by a separate suit. 
(Ibid.) Before the objection application of 
the judgment-debtor under O. 21, R. 92 is 
adjudicated upon it is mandatory on the exe- 
cution Judge to send notice to the auction- 
purchaser and his omission to do so makes 
the order illegal. 174 I.C. 233= A. I. R. 
1938 Pcsh. 14. There is at present no right 
cither in law or in equity for an auction- 
purchaser to recover by suit, from the de- 
cree-holder, the purchase price paid, in case 
of the property sold turning out to be not 
the property of the judgment-debtor. As 
regards the decree-holder auction-purchaser 
bis rights arc limited to those granted by C. 

P . Code, O. 21, Rr. 91 and 92, and if the 
auction-sale is confirmed that becomes res 
judicata between him and the judgment-deb- 
tor and hence he cannot re-open the matter 
by an application for further execution or 
by any other means unless he can get the 
order confirming the sale set aside. I.L.R. 
(1938) All. 922=1938 A.L.J. 955=A.I.R. 
1938 All. 593 (F.B.). See also 1939 Cal. 
310. 

O. 21, Rr. 91 and 93. — Scope — If ex- 
haustive — Execution sale — Delivery of pos- 
session — Subsequent claim by dispossessed 
person under O. 21, R. 100— Order holding 
judgment-debtor had no saleable interest — 
Application by purchaser for refund of pur- 
chase-money. Held, that the appellant 
(auction-purchaser) had only one remedy 
under the present Code, namely, by way of 
an application under O. 21, R. 91, and after 
getting the sale set aside by such application, 
to apply for repayment of his purchase- 
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NOTES. 

after sale — If ground for refusal of confir- 
mation. 19 N.L.J. 296. Where no appli- 
cation is made under R. 89, 90 or 92 to set 
aside a valid sale, the Court is bound to 
confirm the sale and cannot refuse to do 
so on the ground that there was no subsist- 
ing decree at the time of the confirmation, 
because the reversal of the decree is not 
mentioned in the rule as one of the grounds 
for refusing to confirm the sale. 60 M.L. 
.T. 423 (P.C.). Rcl. on ] 56 M. 808=1933 

M. 598=65 M.L. J. 253. Sale when be- 
comes absolute — Order of confirmation — If 
necessary to be passed— Expiry of 30 days 
from sale — If automatically confirms sale. 
(1937) 1 M.L. J. 569. See also 1935 O.W. 

N. 1153; 20 N.L.J. 222. Absence of for- 
mal order of confirmation where in sub- 
stance and effect Court did confirm the sale 
is immaterial. 104 I.C. 384=1927 C. 881. 
It is the actual sale which Court confirms 
and not any transactions which by inadver- 
tence, fraud or collusion may have been des- 
cribed in any reference to the sale made in 
a document subsequent thereto. 27 B. 341. 
A suit to set aside a sale on the ground of 
fraud and irregularity in the matter of pub- 
lishing and conducting the sale is barred by 
the provisions of O. 21. R. 92. The pro- 
per remedy is to institute a proceeding under 

O. 21, R. 90. 68 C.L.J. 431. A confirma- 

tion in entirety cannot be made when the 
sale has been set aside as regards one of 
the judgment-debtors. 61 I.C. 571. If 
satisfaction is reported before confirmation, 
a sale cannot be confirmed. 18 N.L.R. 134 
■=1922 N. 248. Where an adjustment is 
alleged to have taken place before the sale, 
the mere fact that it was applied to be re- 
corded after the sale does not make the ad- 
justment invalid for the purpose of setting 
aside the sale. The proper order to pass 
is to stay confirmation of the sale and decide 
the question of fact as to whether there had 
been an adjustment or not. If it is found 
that there had been such an adjustment, the 
sale should be set aside on this ground. 41 
P-L.R. 220= A. I. R. 1939 Lah. 32tf>. Auc- 
tion-purchaser has no absolute right for 
confirmation if there is any irregularity, 
though it may not be his. 38 M. 387=25 M. 
L.J. 198. When a wrong property has been 
attached and sold, the confirmation in res- 
pect of properties not attached is invalid. 

41 C. 590=41 I. A. 38=26 M.L.J. 89 (P. 
C.). Court may refuse confirmation when 
the decree debt was paid to the decree-holder 
after sale. 27 I.C. 601. Destruction of 
property after sale by act of God is no 
ground for refusing to confirm sale. 88 I. 

C. 693=1926 N. 17. Sale can be set aside 
as regards a portion of the properties sold 
24 I.C. 64=18 C.W.N. 947. Declaratory 

suit under O. 21, R. 93 by third party 

Application by auction-purchaser for not 
paying balance of deposit — Not sustainable 
134 I.C. 406=1931 L. 244. 

Shall become absolute. — See 7 M. 512; 


17 C. 719; 21 B. 434. Also 12 M.L.T. 311 
— 1 7 I.C. 242. Certificate cures irreeula- 
nties 1927 C. 82. ,SV.r also 97 I.C. 757. 
A sale is final on confirmation. Its finality, 
in the absence of confirmation, may also be 
inferred by conduct of the executing Court 
81 P. R- 1915=31 I.C. 254. 5\v also 20 N. 
L.J. 222; 1938 N.L.J. 10. A sale cannot 
be said to be automatically conferred merely 
because no application had been made under 
R. 89, 90 or 91 of O. 21, or such application 
had been made and disallowed. Something 
had to be done by the Court, namely, to 
make an order confirming the sale and un- 
less it is done the sale cannot be said to 
be confirmed. 1938 A.W.R. (C.C.) 119 
— A.I.R . 1938 Oudh 221. Order dismis- 
Sln ^ application to set aside sale merely on 
default of appearance of parties cannot be 
regarded as confirmation of sale. 53 C 
679=96 I.C. 705=1926 C. 773. See also 
29 O.C. 86—1925 O. 622. But order con- 
firming sale should automaticallv be passed 
13 L. 761=142 I.C. 686=1933 L. 99. An 
order against a pre-emptor in confirmation 
as he did not appear before Collector, in a 
sale held by him, is final. 45 A. 203=21 
A. L. J. 53 (F.B. ) . The legal effect of a 
sale depends on the decree-holder’s status at 
the commencement of proceedings and not 

oU lhe i, mC sa,c - 45 C - 294=21 C.W.N. 
M7 I lie title of purchaser dates only from 
confirmation and not from sale. 9 I.C. 25 
=8 A. L.J. 32. But where delav in confir- 
mation is due to quarrel between rival bid- 
ders. interests should be paid up to confir- 
mation on the sale amount. 22 I.C. 946= 

19 C.L.J. 3a8. Absence of decree-holder 
on the day fixed for confirmation of execu- 
tion sale— Duty of Court to confirm sale— 
Dismissal for default — Inherent power to 
restore. 120 I.C. 405. In construing the 
meaning of words “when the sale becomes 
absolute in Art. 180, Limitation Act, re- 

not on ' y to the provisions 
ot K. 92 (1) but also to the other material 
sections and orders of the Code including 
those which relate to appeals from orders 
made under R. 92 (1). Where, therefore', 
there is an appeal from an order of fudge 
disallowing the application to set aside the 
sale, the sale will not become absolute 
within the meaning of Art. 180 until the 
disposal of the appeal, even though the Sub- 
ordinate Judge may have confirmed the sale, 
as lie was bound to do when he decided to 
cVrvio.X abovementioned application. 

.7 re Reversed; 56 C. 608, Over- 

a'IW i C n L ^ 520=1933 C. 311, Appr. ; 

r\» 8 x; Rcf ) 61 C - 945=61 I. A. 248= 

38 C.W.N 901=67 M.L.J. 79 (P.C.) 

[Reversing 56 C.L.J. 574). There is no 
provision in the Code of Civil Procedure for 
the cancellation of a sale in execution merely 
because of the cancellation of the decree in 
execution of which it has been held, and 
though it be in accordance with justice that 
a person who has succeeded in appeal should 
get from the opposite party such restitution. 
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(2) Where such application is made and allowed, and where, in the case 

ot an application under rule 89, the deposit required by that rule is made within 

thirty days from the date of sale, the Court shall make an order setting aside the 
sale : 0 


NOTES. 

as is possible, there is no principle of justice 
whereby an innocent third party who has 
purchased in a valid auction held by the 
Court should be deprived of his property 
merely because the decree under which the 
sale was held has been cancelled in appeal. 
Consequently the executing Court has power 
to confirm the sale notwithstanding that on 
the date of the confirmation the decree had 
been set aside on appeal and had ceased to 
have a judicial existence. 53 L.W. 167= 
(1941) 1 M.L.J. 193. 

Sub-R. (2). — The provisions of this rule 
arc mandatory. The deposit should be 

made within 30 days from the date of sale. 
33 I.C. 998=3 L.W. 271. Scr also 1938 
N.L.J. 10. Proceedings under sub-R. (2) 
are not final and a third party is not bound 
by it. 24 I.C. 44=1 L.W. 412. The 

proviso to cl. (2) of R. 92 only lays down 
that a sale should not be ordered to be set 
aside unless notice is given to the persons 
affected thereby. It is not necessary that 
they should be made parties to the applica- 
tion and arrayed in the categories of plain- 
tiffs and defendants. 62 Cal. 286= 39 C. 
W.N. 186=1935 C. 502. Sale in execution 
of a decree cannot be set aside merely on 
the ground that after the date of the sale in 
fact more than thirty days after the date of 
the sale but before its confirmation the 
judgment-debtor was declared to be a mem- 
ber of an agricultural tribe whose land can- 
not be sold. (1931 P.C. 33 and 1933 L. 
99, Rcl . on.) 161 I.C. 752=1936 L. 191. 
Where a final mortgage-decree was passed 
pending an appeal from a preliminary decree 
and a sale is held, the fact that in the appeal 
the preliminary decree was varied cannot be 
a ground for setting aside a sale to a third 
party. Further under O. 21, R. 92 (1) 
the Court is bound to confirm a sale unless 
there is a successful or effective application 
under R. 89, 90 or 91 of O. 21. It is quite 
clear that the proviso to R. 92 (2) docs not 
relate to R. 92 (1). 1938 N.L.J. 303= 

I.L.R. (1940) Nag. 302=A.I.R. 1938 Nag. 
525. 

Proviso — Notice. — The only three classes 
of persons affected by a petition under R. 89 
are the judgment-debtor, the creditor exe- 
cuting the decree and the purchaser who has 
advanced cash. The other decree-holders 
who have applied for rateable distribution of 
the sale proceeds have no such direct or 
proximate interest as to make them affected 
thereby, and therefore not entitled to notice 
under R. 92. 132 I.C. 141 = 1931 M. 465= 

61 M.L.J. 909. Where the judgment-deb- 
tor is dead, notice must issue to his repre- 
sentative. 7 B. 424. See. contra 98 I.C. 
69=1927 O. 23. Formal notice is not 
necessary if there is actual notice otherwise. 
-1925 C. 157; 1928 C. 267=107 I.C. 476. 


Notice itself need not be served within 30 
days. 37 B. 387=19 I.C. 475; 68 I.C. 238 
= 19 22 O. 129; 69 I.C. 745=1922 A. 282; 
107 I.C. 494. Service of notice under this 
rule on all persons affected by the sale is 
not compulsory. 67 I.C. 286; 37 C. W. 
N. 84=144 I.C. 814=1933 C. 464. But 
any order passed behind the back of persons 
who had obtained orders for rateable distri- 
bution will not bind them as they are affected 
by the application to set aside the sale. 35 
M. L. J. 604=48 I.C. 38. But jee 132 
I.C. 141 = 1931 M. 465=61 M.L.J. 909. 
Notice to purchaser before setting aside sale 
is necessary. 10 I.C. 148=15 C.W.N. 685; 
104 I.C. 148=1927 L. 681. Otherwise the 
order is one without jurisdiction. 32 I.C. 
891. See also 111 I.C. 895=1929 L. 778 
(1). Auction-purchaser is not a necessary 
party in the sense that in the application he 
should be described as one of the parties. 
104 I.C. 148=1927 L. 681. 

Limitation. — The thirty days under sub- 
rule (2) is to be computed from the date of 
deposit under R. 84. 50 I.C. 914. An 

execution sale of immovable property is not 
complete until the officer conducting the sale 
has accepted the final bid. Consequently, 
the period of 30 days prescribed by R. 92 
does not begin to run against a person ap- 
plying to set aside the sale if, for any reason, 
the final bid remains for a time unaccepted 
by the officer conducting the sale. 118 I.C. 
900. It is not legal to pass an order con- 
firming the sale under R. 92 of O. 21, till 
30 days have elapsed from the date of the 
sale, and if the 30th day is a holiday, the 
confirmation could only be made at the end 
of the next day. 1939 N.L.J. 598. Suit 
setting aside sale — Starting point of limita- 
tion — Date when sale becomes absolute as 
the material point of time — Period during 
which application was pending — Whether can 

be excluded. 56 C. 608. [.SVc 61 I.A. • 
disapproving the above case.) 

ILLUSTRATIVE CASES. — As to tllC c ^ C . ct , 
a sale by the death of the judgmcnWlcbtor 
after the sale is held and before it is c 
firmed, .«v. 3 A. 765 (F.B.); 9A.A\\ t \0 
A. 83; 29 B. 435. Nee also 98 I.C. 69. 

An order dismissing an application 
R. 90 is not equivalent to confirmation ot u 

sale under R. 92; under R. 92. r 

to pass an order confirming the a « 
dismissal of the application un<J cr ^ q 

152 I.C. 1059=38 C.W.N. 924=1934 U 

822. Where objection to |,c 

— 1 Coll a CC a^rC°ourt Thc’con- 

will lie to declare the 


must refer it to 

firms the sale, a suit wiitne 10 -—- 759 . 

sale void. 44 B. 551=22 t j, c ‘ meaning 
Where there is no sale within the ' , 6 

of the Code, as to whether su.t lies, 

C. 794 (798). Th f r . c J cct, K" ,o a regular 
cation under this rule is no bar to a reg 





O. 21, R. 92] .The Code of Civil Procedure (V of 1908). 1095 

Provided that no order shall be made unless notice of the application has 
been given to all persons affected thereby. 


( 3 ) No suit to set aside an order made under this rule shall be brought by 
any person against whom such order is made. 



NOTES. when valuable rights have already ac- 

suit for the same purpose. 11 M. 269; 5 crued to the auction-purchaser, would 
Lah.L.J. 9=1923 L. 224; 104 P.L.R. 1916 result in very serious hardship to him and 
=36 I.C. 212. See also 151 l.C. 150= should not, therefore, be allowed. 167 I.C. 
1934 L. 400. But sec 3 Bom.L.R. 463; 166. On 11th August, 1927, the judgment- 

1930 A. 550. Suit to set aside sale on the debtor submitted an application under R. 92 

ground of fraud, after it is confirmed, does to have the sale set aside and the 26th 
not lie. 89 I.C. 107. (But see next case. ) October, 1927, was fixed for hearing it. 
A suit will lie when the purchaser has been Meanwhile on 1st September, 1927, the 

misled by any fraud or misrepresentation. judgment-debtor and the decree-holder in- 
20 C. 8 (P.C.); 29 C. 370. See 47 A. formed the Court that they had come to a 
217=84 I.C. 1031. See also 37 C.W.N. settlement and the Court, without issuing 
706=143 I.C. 575=1933 C. 454. A judg- notices to the auction-purchaser or passing 
ment-debtor cannot file such a suit. 26 B. any order about the sale which was awaiting 
40. Nor a suit for damages. 17 N.L. I. confirmation ordered the execution proceed- 
227. The plaint in such a suit must be ings to be sent to the record room treating 
stamped as if it were a suit for the recovery the decree as satisfied. On 28th October an 
of the property. 9 C.L.R. 231. As to application was made for confirmation of 
whether the rule applies to proceedings in the sale but the same was rejected. An 
execution of certificates under Bengal Act appeal against the order was dismissed. 

I of 1895, see 33 C. 451 ; 34 C. 787. Sale Held, in further appeal that the order dated 
in execution — Confirmation — Sale subse- 28th October, 1928, was one under R. 92 
quently set aside by consent of both parties and was appealable under O. 43, R. 1 (/) . 
— Application for execution — Objection by Held, further, that the order dated 1st 
judgment-holder — Sustainability. 38 L.W. September, 1927, had no effect on the 
337=1933 M. 753. auction-purchaser’s right and the fact that it 

Appeal and Revision. — No appeal lies was not appealed against did not preclude 
against an order refusing to confirm sale. the later appeal. 149 I.C. 445=35 P.L. 
98 I.C. 866=1927 L. 71 (2); 1929 L. 438. R. 375=1934 L. 508. Where a party did 
See also 131 I.C. 533=1931 P. 97; 27 N.L. not apply to have the order refusing to stay 
R. 339. No appeal against an order of con- sale revised, nor applied to have the sale set 
firmation. 98 I.C. 69=1927 O. 23. Where aside, the appellate Court cannot stay pro- 
an appellate Court reverses an order of exe- cecdings relating to confirmation. 3 R. 132 
cution Court confirming a sale no appeal lies =89 I.C. 300. See also 29 C. 58-1. No 
against the appellate order. 115 I.C. 636. second appeal lies from an order setting 

But the matter may be taken up under the aside a sale. 22 C. 802; 28 C. 4 ; 41 I.C. 
rcvisional jurisdiction. 1933 A. 137; 13 L. 753; also 4 L. 243=1923 L. 592; 72 I.C. 788 

761. No second appeal lies from an order =1923 L. 287; 25 O.C. 78=1922 O. 146; 

refusing to set aside a sale. I.L.R. (1938 ) 90 I.C. 228 (1)=42 C.L.J. 176; 2 O.W. 

Nag. 436= A. I. R. 1938 Nag. 107. An N. 376=1925 O. 622; 101 I.C. 520=28 

order setting aside sale is appealable by the Punj.L.R. 130; 1926 C. 400; 145 I.C. 732 

purchaser. 40 A. 425=45 I.C. 773; 104 =1933 A. 137; 29 N.L. R. 92=142 I.C. 162 

I.C. 148=1927 L. 681; but not by a party =1933 N. 72; 1936 P. 119. Nor against an 

to the suit under S. 47. 33 I.C. 235=3 appellate order upholding an order rejecting 

L.W. 105. See also 1939 Lah. 210. A an application to set aside sale under R. 92. 
judgment-debtor who was declared insol- 160 I.C. 468=1936 O.W.N. 137=1936 O. 
vent during the sale proceedings has no 172. An order setting aside sale suo tnolu 

locus standi to appeal from an order con- falls under S. 151 anil not under this rule, 

firming the sale. 162 I.C. 299=38 P.L.R. The order is not appealable but rcvisable. 
108=1936 L. 368. The auction-purchaser 18 S.L.R. 130=1915 S. 253. See also 1930 
may not be a party in the execution pro- A. 843. A revision lies on an order setting 
ceedings until the confirmation of the sale aside sale on the ground that the decree was 
but on the date of the confirmation he amended after sale. 85 I.C. 660=1925 C. 
acquires a title in the property purchased by 157. Where executing Court in disregard 
him and if it is sought in appeal to obtain of the imperative rule of procedure laid 
an order to his detriment by having the sale down in R. 92, declines to confirm the sale, 
set aside, he must be made a party to the the order is liable to be set aside on revision 
appeal before such an order can be obtained, by the High Court. 13 L. 761=142 I.C. 
Failure to make him a respondent would 686=34 P.L.R. 70=1933 L. 99. 
entail dismissal of appeal. 1935 L. 802; Sub-R. (3).— See 1926 L. 165; I.L.R. 
167 I.C. 166 (Lah.). Set also I.L.R. (1940) Kar. 447. R. 92 (3) bars a suit for 
(1939) Kar. 417=1939 S. 62. The amend- setting aside an order by which a sale is set 
ment of pleadings or of the memo- aside under sub-rule (2) or an order con- 
randum of appeal at a late stage, firming a sale under sub-rule (1) irrcspcc- 
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shall Jgh r ' 92 O " ‘He Court 

and ” £ lA ^,' ] S haHm 9 a 2 ko ( an7^?' ^ f ° UOWing bc,WCC " thc words ‘ ‘ from th ' d *‘= of sale " 

„ , , an r d i n °f C W ^ Crc the 1 an ?°“ I * t dc P° sitcd has been diminished owing to any cause not within the 

th? Court HC dCpOS,t ° r SUCh dcfic,enc y has bccn made good within such time as may be fixed by 

[Nagpur.] Rule 92.— In sub-r. ( 1 ) of r. 92, after the words “make ” insert thc words “ subject 
to the provisions of r. 58 (2). 

[Patna.] O. at, r. 92.— In sub-r. (1) of r. 92 after the words “ thc Court shall ” insert the 
subject to the provisions of r. 58 (2). T 


words “ subj 

93. Where a sale of immovable property is set aside under rule 02, the our- 


Return of purchase-money chaser shall be entitled to an order for repayment of 

in certain cases. his purchase-money, with or without interest as the 

. Court may direct, against any person to whom it has 

been paid. 


NOTES. 

tivc of the question whether an application 
for setting the sale aside has been made or 
not. Thc sub-rule however has no appli- 
cation to a case where what is prayed for 
in the suit is not thc setting aside of thc 
order confirming the sale but certain decla- 
rations and injunction as regards the taking 
of possession. 35 C.W.N. 877. Un- 
successful applicant under R. 90, even if 
neither party to suit or to execution proceed- 
ings, is debarred from bringing suit. Even 
if suit by unsuccessful applicant under 
R. 90 is held uncntcrtainablc, Court must 
consider, if there is such prayer, whether he 
alone is entitled to surplus sale-proceeds — 
Practice. 119 I.C. 431 = 1929 L. 618. 
Applicability and scope — Suit to recover 
property sold in excess — Maintainability. 
119 I.C. 852=1929 A. 673. No suit lies to 
set aside order under this rule on the ground 
that judgment-debtor had no saleable 
interest. It is immaterial that the judg- 
ment-debtor did not apply at all under R. 91, 
or applied and failed. 157 I.C. 33=1935 
A.L.J. 261=1935 A. 470. But where a 
decree in execution of which thc sale took 
place is itself found to be invalid, or where 
it is found that thc sale officer had no 
authority to sell thc property, the remedy of 
a separate suit would not be barred. (Ibid.) 

O. 21, Rr. 92 and 93. — Where a purchaser 
had withdrawn the price on thc sale being 
set aside, but thc sale was confirmed by thc 
appellate Court, and where thc judgment- 
debtor’s application for re-sale on the ground 
of thc absence of the deposit under O. 21, 
R. 85 was negatived, he cannot in appeal 
from that order agitate thc question as to 
the absence of a deposit, for it is a matter 
which ought to have been raised and fought 
out before the Court which confirmed thc 
sale. 1938 N.L.J. 207. 

O. 21, R. 93: Scope of Rule. — A right 
to claim refund in restitution is recognized 
against thc decree-holder in R. 93. In 
principle there is no difference in this liabi- 
lity of the decree-holder whether thc sale is 
set aside under R. 92 or under S. 47. 1936 

a J~° 1938 Pcsh - 66=177 I.C. 
906; 1938 Cal. 203. The rule clearly implies 


that thc purchase-money may be paid to the 
decree-holder before the date of the confir- 
mation of sale. 12 C. 255; 8 M. 101; 1 
A. 568 (F.B.) ; 6 W.R. 147; also 28 O.C. 
136=1925 O. 404; 3 P. 947=88 I.C. 219. 
Under the old Code a suit will lie for the 
refund of purchase-money when the judg- 
ment-debtor had no saleable interest in the 
property. Under the present Code, the only 
remedy is under this rule. See 42 I.C. 
453; also 65 I.C. 230; 37 I.C. 763; 1920 
M.W.N. 736=60 I.C. 66. But see 1926 
C. 297; 53 C. 758=96 I.C. 64=1926 C. 971. 
Compare 41 I.C. 924 ; 36 A. 529=26 I.C. 
59 with 43 A. 60=58 I.C. 10,5. Sec also 
27 C.W.N. 183=50 C. 115; 23 M.L.J. 487 
= 17 I.C. 437; 64 I.C. 628; 46 I.C. 783=22 
C.W.N. 760; 39 M. 803=29 M.L.J. 467. 
To such a suit Art. 120 of the Limitation 
Act will apply. 35 A. 419=19 I.C. 986. 
Sec also 30 C.W.N. 79=91 I.C. 768=1926 
C. 297. O. 21, R. 93 is intended to arm 
thc Court with power to order thc return 
of the money to thc purchaser in case the 
same has been paid to any person in thc 
meantime. It should not be read as con- 
taining an implication that thc decree-holder 
is entitled to withdraw thc purchase money 
before confirmation of sale, during thc exe- 
cution proceedings in thc executing Court. 
I.L.R. (1938) Nag. 456=A.I.R. 1938 

Nag. 54. 

Per B. K. Mukhcrjea, J . — A suit for 
refund of purchase money on thc ground 
that there is no saleable interest of 
thc judgment-debtor in the property sold, 
does not lie at thc instance of the auction- 
purchaser. Thc auction-purchaser has now 
got under thc C. P. Code to set aside the 
sale under O. 21, R. 91. by an application 
made within 30 days from thc date sa I?’ 
before lie can apply for refund under O. 21, 
R. 93. Where however the invalidity or 
thc proceeding is due to fraud, carelessness, 
or neglect of duty on thc part of f 
decree-holder, thc auction-purchaser can sue 
to recover thc purchase money on tn 
ground of failure of consideration and sue 
right is unaffected by any provision o : tnc 

C P. Code. I.L.R. (1938) 1 Cal. 512= 

67 C.L.J. 16=A.I.R. 1938 CJI. J63. 

Where thc Court-sale is not vitiated by 



O. 21, R. 93] The Code of Civil Procedure (V of 1908)’, 


1097 


NOTES. 

fraud, the only extent to which the pur- 
chaser can claim relief is that indicated by 
this rule. 17 M. 231. As to whether the 
purchaser is entitled to a refund only when 
he is unable to obtain possession or is dis- 
possessed, see 8 M. 99; also 46 I.C. 103= 
16 A.L.J. 511; 52 I.C. 818=15 N.L.R. 
140. But see 22 O.C. 42=51 I.C. 95; 41 
I.C. 200 ; 53 A. 496=132 I.C. 417=1931 
A. 377 (sale rendered invalid in part — Pro- 
portionate refund of purchase-money). See. 
also 50 M. 639 ; 50 M.L.J. 232; 51 I.C. 
595. The money is returnable only on the 
sale being set aside. 39 A. 114=37 I.C. 9. 
There is no implied warranty of title in 
Court sales. 46 I.C. 783=22 C.W.N. 
760; 49 I.C. 359=1918 M.W.N. 655; 29 
I.C. 392=2 L.W. 517; 42 I.C. 440 ; 39 
I.C. 763=2 P.L.J. 361; 52 I.C. 174=12 
Bur.L.T. 211. See also 1932 A.L.J. 1007. 
The auction-purchaser is only entitled to a 
refund when the sale is set aside under 
R. 92. There is no warranty of title as 
regards Court-sales and therefore the pur- 
chaser cannot, when he loses the property 
under a decree passed in favour of a third 
party, claim refund of the purchase-money. 
1932 A.L.J. 1007=54 A. 948. A suit for 
refund of the amount deposited by the plain- 
tiff in Court as auction-purchaser of certain 
properties against the defendants who as 
attaching creditors of the judgment-debtors 
had taken the surplus of the decretal amount 
which remained to the credit of the judg- 
ment-debtors, on the ground that the judg- 
ment-debtors had no title is not maintainable 
when in fact there is not warranty of title 
in respect of a Court-sale. 1935 A.L.J. 
261=1935 A.W.R. 162=157 I.C. 33=1935 
A. 470. As to setting aside mortgage sale, 
see 58 C. 510=133 I.C. 587=1931 C. 688. 
Court-sale of two properties in single lot — 
Title of judgment-debtor to one item subse- 
quently found against — Application by pur- 
chaser for the proportionate refund of price 
paid does not lie. 50 M.L.J. 232. See 
also 58 A. 496=132 I.C. 417=1931 A. 377. 

Parties. — Judgment-debtor is a necessary 
party to an application under this rule. 6 
M. 197. See also 7 B. 424. When sale is 
set aside it is doubtful whether judgment- 
debtor or decree-holder has to pay the 
poundage which a third party purchaser had 
to pay. 33 I.C. 235=3 L.W. 105. But 
see 39 M. 803=29 M.L.J. 467. Sale set 
aside because of material irregularity in 
publishing it — Decree-holder after keeping 
price money with him for nine months 
refunding it to purchaser — Decree-holder 
must pay interest to purchaser for that 

whole period. 30 Punj.L.R. 439=116 I.C. 
715=1929 L. 617. No more than 6 per cent, 
interest should be allowed on the money to 
be returned. 45 I.C. 109=40 M. 1009. 
An order for refund can be executed as if 
it were a decree. 47 I.C. 630=23 M.L.T 
355. 

Suit. — An auction-purchaser at Court sale 
is not entitled to maintain a suit for the 
C. C. M.— 138 


recovery of puighase-money in the event of 
the judgment-debtor being proved not to 
have any title to the property sold. His 
remedy is confined within the limits of 

0. 21, R. 93. A.I.R. 1941 Pesh. 41. 
See also 1939 Rang.L.R. 649. Pur- 
chaser of immovable property in an 
auction held by the Court in execution of a 
decree is entitled to maintain a suit for 
recovery of the price paid by him if he is 
deprived of the property subsequent to the 
confirmation of the sale in his favour on the 
ground that judgment-debtor had no saleable 
interest in it. In every case where the pro- 
perty of a third person in which judgment- 
debtor had no saleable interest, has been 
sold at the instance of the decree-holder, 
both the parties, i.e., the auction-purchaser 
and the decree-holder must at least be 
deemed to be labouring under a mistake on 
an essential fact and therefore the suit would 
lie to recover the purchase price on the 
auction-purchaser being deprived of the pro- 
perty by the rightful owner as for recovery 
of money had and received on total failure 
of consideration. The right to maintain 
such action has been given to the purchaser 
on equitable grounds; he must therefore 
bring his case within the rules of equity and 
his right to recover would be subject to any 
equitable defence that the decree-holder 
might he able to advance on the ground of 
laches, knowledge of true state of affairs, 
fraud, etc., on the part of the purchaser. 
Object of R. 93 stated. 13 L. 618=138 

1. C. 47=1932 L. 401 (F.B.). After 
purchase-money has been returned by order 
of Court, a separate suit lies for interest on 
the purchase-money and the expenses of sale. 

5 A. 364. Judgment-debtor is a necessary 
party to the suit. 10 C.W.N. 274. If 
purchaser was misled by carelessness of 
Court in permitting a mistake in sale procla- 
mation, he can either sue for refund of pro- 
portionate part of purchase-money or can 
set aside the sale. 9 Bur.L.T. 169=33 
I.C. 1003. Purchaser can sue the judg- 
ment-debtor in cases of fraud. 46 B. 833 
= 1922 B. 205. If sale is not set aside, pur- 
chaser who finds that judgment-debtor had 
no title to a portion of the property cannot 
sue to recover a proportionate part of the 
purchase-money. 51 I.C. 595=52 P.R. 
1919. But see. 79 P.L.R. 1913=18 I.C. 
795; 50 M.L.J. 232 ; 50 M. 639; 53 A. 496. 
Where an execution sale turns out to be 
futile by a finding in another suit, in which 
the decree and the sale in execution are 
declared void, the auction-purchaser has a 
right of action to get his purchase-money 
back under the general law, though not 
under the Code. But his remedy is not an 
application under R. 93 but a regular suit. 
159 I.C. 625=42 L.W. 866=69 M.L.J. 750 
(F.B. ) . See also 1930 O. 148 (F.B.). 

Limitation. — See 16 M. 361; 11 A. 372. 
See also 30 C.W.N. 79=91 I.C. 708=1926 
C. 297; (1941) 2 M.L.J. 121; 35 A. 419= 

19 I.C. 986. An application under O. 21, 

R. 93. is governed for purposes of limitation 


1098 


The Civil Court Manual (Imperial Acts).' [O; 21, R. 94 

94. Where a sale of immovable property has become absolute, the Court 

Certificate to purchaser. s ^ a11 & rant a certificate specifying the property sold and 

the name of the person who at the time of sale is declared 
to be the purchaser. Such certificate shall bear date the day on which the sale 
became absolute. 


NOTES. 

by Art. 181 of the Limitation Act; and time 
begins to run from the date of the passing 
of the original order setting aside the sale, 
and not from the order of the final Court 
of appeal, confirming the order setting aside 
the sale. The right to make the application 
accrues immediately the order setting aside 
the sale is made. Art. 182 has no appli- 
cation to an application under O. 21, R. 93. 
46 L.W. 280=1937 M.W.N. 749=A.I.R. 
1937 Mad. 779. 

Appeal. — No appeal lies from an order 
refusing a refund. 12 A. 397; 14 A. 201. 
But see 16 C. 535; 42 Bom.L.R. 367. 

Revision. — See 9 M. 437 and 17 M. 228. 

O. 21, R. 94: Scope of Section. — See. 
4 M. 172. The grant of certificate is 
ministerial, not judicial. 4 P. 760=90 I.C. 
501 . A sale certificate is only a formal 
document confirming what was purchased 
in the Court auction and cannot confer title 
on the purchaser to property which was 
never included in the proclamation of sale 
or put up for sale, though included in the 
sale certificate. The purchaser can only 
base his title to the property by virtue of 
his purchases and not on the certifi- 
cate of sale. 1937 M.W.N. 1267=A. 
T.R. 1938 Mad. 232. See also 1940 
A. 121. The rule imperatively requires 
the Court to grant a certificate and does not 
impose on the purchaser the duty of making 
an application, as a condition precedent. 4 
M. 172. Also 1 P.L.J. 446= 38 I.C. 576. 
It is the purchaser’s duty to bring in a 
proper stamp for sale certificate. Judge 
after issuing sale certificate becomes 
functus officio and cannot order deficiency 
of stamp to be supplied later on. 32 Bom. 
L.R. 1084=1930 B. 392 (F.B.). A sale 
certificate is not a title-deed. It is merely 
evidence of title. 24 C.W.N. 1011=47 C. 
1108. Under the Code a sale certificate 
should bear the date of confirmation of sale. 
1936 M. 733. The sale certificate is the 
document of title in cases of sales in exe- 
cution, and as such it cannot be lightly 
ignored by reference back to other docu- 
ments and it cannot be argued that the pro- 
perty could not have been sold and so must 
be taken not to have been sold. 1939 A. 
L.T. 1079=1939 A.W.R. (H.C.) 920= A. 
I.R. 1940 All. 121 . See also 1938 Mad. 
232. The law recognizes only the method 
under which a man can sell his pro- 
perty to another and that is by a registered 
sale deed. There is, however, one excep- 
tion and that is about transfers created by 
operation of law. In case where property 
is purchased by a person at a Court sale, 
no sale deed is necessary. The sale certifi- 
cate which the Court will issue will show 


that the purchaser got a title and the pro- 
perty vested in him from the date of the 
sale. The sale certificate will not be a title 
deed but would be statutory evidence of 
transfer in place of the mode of transfer by 
a registered sale deed. Having regard to 
the provisions of R. 94 of O. 21, the Court 
will issue the sale certificate only in the name 
of auction-purchaser or if he dies in the 
name of his legal representative. But the 
Court is incompetent to recognize any 
transfer or arrangements made by the 
auction-purchaser with a third person. 1938 
A.L.J. 625= A. I.R. 1938 All. 471. 

To whom Certificate is granted. — The 
certificate is to be issued in the name of the 
actual purchaser. 54 I.C. 726=24 C.W. 
N. 27. If the purchaser is dead, the certifi- 
cate may be granted to his legal represen- 
tative. 24 B. 120; 11 C.W.N. 158. There 
is nothing whatever in R. 94 to prevent an 
assignee from the auction-purchaser apply- 
ing for the sale certificate, nor to prevent 
the Court granting it to him. 161 I.C. 740 
=38 Bom.L.R. 104=1936 B. 137. Where 
in a mortgage suit an interim Receiver was 
appointed and the properties were sold in 
execution, sale made absolute and certificate 
granted to the purchaser, it is the purchaser 
and not the Receiver who is entitled subse- 
quently to sue for possession of the pro- 
perty. 9 R. 565. The purchaser so long 
as lie is not in possession of the property 
will be open to objections as to his title to 
the property. 45 B. 1186= 23 Bom.L.R. 
514. The purchaser gets only the rights of 
the vendor. 21 C.W.N. 854=41 I.C. 511. 
Also 29 I.C. 17; 12 I.C. 831=4 Bur. L.T. 
See also 32 P.L.R. 759. The vendee 
in the absence of a deed has a good 
41 I.C. 850=22 C.W.N. 522. A 
certificate of sale issued in respect of pro- 
perty not attached is invalid. It cannot be 
treated as a misdescription of the property. 
The proper procedure is to commence exe- 
cution proceedings over again. 41 C. 5A>= 

41 I. A. 38=26 M.L.J. 89 (P C.). H 
certain items in the joint family proper) 
of a coparcener are sold and if subsequen 
at a partition other items are allotted to 
coparcener, the purchaser cannot ask or * 
substitution of the properties. 37 A1U - ‘ 
620=54 I.C. 515. An applicat.on for a saic 
certificate need not be in writing, and, 
writing, need not be stamped. 13 H. 0/ • 
Undisclosed principal of auction-purchase 
—Right to sale certificate. 10a I.C. 

( 'sale Certificate— Contents and FF IJ^ r 

of .-See 21 W.R. 93; 18 B. 175:2 27 B . 3 . 39 
28 B. 162. .SYc also. 27 


135. 

even 

title. 


93; 18 

.... B. 162. See also 27 
purchaser. lx""' "S J'Y.L.R. 


134 . 
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LOC. AMS. — [Nagpur.] R. 94. — In r. 94 add a comma after the word “ sold ” and insert 
the words “ the amount of the purchase-money ” between the word “ sold ” and the word “ and ”, 


[Rangoon.] In O. 21, the following shall be inserted as rr. 94-A and 94-B : — 

“94-A. A copy of every sale certificate issued under r. 94 shall be sent forthwith to the 
Sub-Registrar within whose sub-district the land sold or any part thereof is situate. 

94-B. If in execution of a decree any interest in land is sold, the names and addresses of 
the purchaser or purchasers and the interest thereby acauircd shall be certified to the Superintendent 
of Land Records as soon as the sale has been confirmed under r. 92 (1).” 


95. Where the immovable property sold is in the occupancy of the judgment- 
, . debtor or of some person on his behalf or of some person 

pajicy^oP' judgment-debtors cl f min S u " dcr atidc seated W 'he judgment-debtor 
K subsequently to the attachment of such property and 

a certificate in respect thereof has been granted under rule 94, the Court shall, 


NOTES. 

Sale passes what is contained in the procla- 
mation and what is attached. Certificate is 
not conclusive as to what is sold by its 
recital. 4 P. 760= 90 I.C. 501=7 Pat.L. 
T. 280=1925 P. 615. Entries in sale certifi- 
cates are not binding on strangers. 20 I.C. 
753. Parties to sale cannot question title 
of the purchaser. 50 I.C. 157=21 O.C. 
400. When the certificate recites that the 
right of redemption is sold, the right to 
redeem of any other coparcener of the defen- 
dant is also barred. 41 B. 357=19 Bom. 
L.R. 75. 

Construction of.— Mere inaccuracy of 
language or misdescription will not vitiate 
a sale certificate. 7 W.R. 245; 15 W.R. 
490. In certificates, boundaries prevail over 
areas, mentioned therein. 22 I.C. 26=18 
C.L.J. 541. But area as detailed by survey 
and paimash numbers prevail over a sweep- 
ing general boundary. 11 M.L.T. 15. A 
purchaser is not bound by a wrong descrip- 
tion regarding situation of land. 52 I.C. 
739. Also 11 I.C. 395=13 C.L.J. 660. 
Extraneous evidence might be received to 
identify the property comprised in the sale 
certificate. 25 W.R. 401. Sale certificate 
— Identity of property in doubt — Prior mort- 
gage bond can be referred to. 33 C.W.N. 
1211. Evidence to counteract terms of a 
certificate is inadmissible. 22 I.C. 280=19 
C.L.J. 182. Evidence cannot be adduced to 
prove that more than what the certificate 
actually gives was purchased. 26 W.R. 
104. 

Amendment of. — A certificate granted by 
Court can be amended on an application for 
review under S. 114. 26 C. 530. Amend- 

ment cannot be made ex parte. 23 W.R. 
301. See also 23 I.C. 811=19 C.L.J. 209; 
20 I.C. 588. An amendment showing 
a larger purchase is without jurisdiction. 
18 I.C. 725. Notice to judgment-debtor is 
necessary. When an amendment is asked 
for, without notice, it is an irregularitv. 16 
L.W. 760=1925 M. 63. Where a plaintiff 
claims after an interval just short of 12 
years to take a technical advantage of 
mistake in the number of the house sold and 
entered in the sale certificate and to insist 
that he is now entitled to have the property 
of the exact description which he bought, 
irrespective of what the real intention of the 


parties may have been and of any equities 
between them, Courts in India, in their appli- 
cation of principles of justice, equity and 
good conscience, would refuse to give him 
the relief prayed for. 1940 A. W.R. 
(H.C.) 539=1941 All. 9=1940 A. L.J. 762. 

Cancellation of Certificate. — When 
certificate issued on a rent sale is cancelled, 
the decree for rent remains unaffected. 35 
I.C. 339=20 C.W.N. 819. The auction- 
purchaser derives his title from the Court’s 
act. Where the Court’s act is induced by 
mistake it may be set aside. 38 M. 387= 
26 M.L.J. 198. The onus of proving fraud 
is on the judgment-debtor when the certifi- 
cate is sought to be cancelled. 34 I.C. 911. 

Registration. — A sale certificate requires 
registration. 4 B. 155; 3 M. 37. SVf 7 
M. 248; 7 M. 418; 11 B. 588. 

Grant of Fresh Certificate.— See 9 B. 
526. 

Date of Certificate.— 5 A. 84. When 
the mortgage decree-holder is the purchaser 
the title relates back to the date of the 
mortgage. 9 I.C. 840. A certificate issued 
during the pendency of a maintenance suit 
begun after sale is not affected by l is 
pendens and is complete. 1915 M.W.N. 
15=28 M.L.J. 666. 

Limitation. — The provisions of the Limi- 
tation Act relating to applications do not 
extend to applications to obtain a sale certi- 
ficate. 4 M. 172. See also 6 B. 586. 

Appeal.— No appeal lies against an order 
refusing to amend a certificate. 23 A. 476. 
Also against an order granting an amend- 
ment. 26 C. 529. An application for deli- 
very of possession by an auctiou-purchaser 
under R. 95, has to be made within three 
years 01 the date of confirmation of the sale 
and not from any later date such as the date 
of the issue of the sale certificate. 54 C. 
L.J. 241 = 134 I.C. 1188. 

XT ,• 21, R. 95: Scope. — A purchaser of 
Nankar rights need not apply for possession. 
36 I.C. 768=3 O.L.J. 436. In execution, 
delivery must be cither under this or the 
next _ rule. 55 I.C. 946. Any person 
claiming under the “purchaser” can also 
apPb’- See S. 146. See 28 M. 89; also 
38 I.C. 338. A decree-holder entitled to 
possession cannot forcibly remove judg- 
ment-debtor from possession. 5 Bom. L.R. 
977. An order for delivery of possession 
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on the application of the purchaser, order delivery to be made by putting such 

purchaser or any person whom he may appoint to receive delivery on his behalf 

in possession of the property, and, if need be, by removing any person who refuses 
to vacate the same. 


NOTES. 

is not a mere general order to be worked in 
subsequent execution proceedings. 43 I.C. 
155=7 L.W. 16. Delivery of possession 
need not be taken through Court — If 
auction-purchaser is let into possession by 
judgment-debtor amicably, application to 
Court under this rule is unnecessary. 34 
C.W.N. 1059=1930 C. 586. R. 95 has no 
application to a case in which the property 
sold in execution is claimed by a person in 
his own right and independently of the 
judgment-debtor. 1936 M.W.N. 1369=44 
L.W. 698=71 M.L.J. 725. Where pur- 
chase was under a mortgage decree passed 
against executors in their representative 
capacity, application cannot be made for 
possession under this rule against the 
beneficiaries. The beneficiaries do not 
claim under executors, and they are not 
‘'judgment-debtors” or some persons on 
their behalf under R. 95 or any person 
bound by a decree under R. 35. 1937 C. 

301 . Auction-purchasers who arc decree- 
holders do not cease to be parties to a suit, 
and even if they ask relief as auction-pur- 
chasers they are still decree-holders coming 
under the provisions of S. 47. Therefore 
an application under Rr. 95 and 97 by decree- 
holder auction-purchaser is an application in 
execution of a decree and the removal of 
obstruction to the decree-holder auction- 
purchaser is in execution of the decree even 
though the decree be only for sale. 30 S. 
L.R. 290=161 I.C. 524=1936 S. 11. Pro- 
perty in Karachi Court’s jurisdiction sold in 
execution by Bombay High Court — Decree- 
holder auction-purchaser obstructed from 
obtaining possession — Decree sent for exe- 
cution to Karachi Court — Power of Karachi 
Court to remove obstruction. (Ibid.) 

“Possession”. — Means such possession as 
the nature of the property is capable of. 5 
O.W.N. 372=1927 0 . 251 (F.B.). Under 
the law there arc two modes of delivery of 
possession of a property both when there is 
a decree for possession and when the 
auction-purchaser is to be given possession. 
These two modes do not depend upon the 
discretion of the Court but depend upon the 
nature of the property of which possession 
is to be given. If the property is in occupa- 
tion of the judgment-debtor or of some 
person on his behalf, etc., the possession is 
to be given under one mode, namely, by 
removing the judgment-debtor and putting 
the auction-purchaser or decree-holder in 
possession of it; vide O. 21 Rr. 35 and 95. 
On the other hand, if the delivery of posses- 
sion is of a property which is not in occupa- 
tion of the judgment-debtor, but it is in 
occupation of a tenant or other person 
entitled, to. occupy the same, delivery of 
possession is to be given by proclaiming the 


possession of the decree-holder or auction- 
purchaser; vide O. 21, R. 36 or R. 96. 148 
LC. 905=15 P.L.T. 615=1934 P. 119. 
House purchased by auction-purchaser 
locked— Power of Court to direct breaking 
open lock. (Ibid.) Even though a writ 
under R. 95 docs not particularly mention 
delivery of huts or removal of huts, still 
the auction-purchaser is entitled to get the 
property after the removal of the huts. 57 
C.L.T. 41=144 I.C. 817=1933 C. 469. See 
also 100 I.C. 301=1927 R. 82. Delivery 
of possession — Demolition of structure on 
land covered by decree — Not necessary. 152 
I.C. 433=38 C.W.N. 1051=1934 C. 751. 
When actual possession is applied for under 
this rule, it may be granted or refused, but 
the Court has no jurisdiction to order 
symbolical delivery under R. 96 in such a 
case. 156 I.C. 551 = 1935 R. 159. As to 
effect of delivery of vacant site under this 
rule,^ when objected to by tenants, see 1936 
M. 733. Where there was no opposition by 
the judgment-debtors and the obstruction 
was only by a third person to a limited 
extent, the portion as to which there was 
no obstruction by the third person and no 
opposition bv the judgment-debtor should be 
delivered. 58 M. 893=42 L.W. 375=1935 
M. 803=69 M.L.J. 821 (F.B.). As to 
different effects as to limitation and adverse 
possession created by formal and actual deli- 
very. rre 27 C.W.N. 24=1923 C. 138. Also 
23 I.C. 811 = 19 C.L.I. 209; 43 A. 520=19 
A.L.f. 469; 39 A. 460=15 A.L.l. 361; 24 
Bom. L.R. 232=46 B. 710; 43 B. 559=21 
Bom. L.R. 357. But jre 43 I.C. 268=34 
M.L.J. 97 (P.C.), which decides that 
symbolical possession will interrupt title by 
adverse possession. As between the pur- 
chaser and judgment-debtor, the property 
vests in the purchaser. 34 C. 199. Where 
possession is delivered under R. 95 there is 
no necessity for making a proclamation 
which is only prescribed in cases where deli- 
very of immovable property in possession of 
a tenant is made by symbolical possession 
under R. 96. So where the possession was 
given by beat of drum and the process- 
server’s report showed that possession was 
given without crops. Held, that only 
symbolical possession was given. 150 I.C. 
1028=1934 N. 172. As to right of pur- 
chaser to cut crops on land delivered under 
this rule, see 1936 C. 157. A purchase ot 
right, title and interest of a co-sharcr, 
passes title to what was in exclusive posses- 
sion of the co-sharcr. 38 I.C. 338-. W hc " 
an application under R. 97 is dismissc , 
docs not bar a fresh application under th 
rule. 16 T.C. 432=1913 M.W.N. [79. 

See also 25 L.W. 108. Bailiff Purporting 
to give possession of wrong P r ®P V 
without effect. 1929 P. 391. Tn p 
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chaser of an usufructuary mortgage debt, 
whether or not he be also the decree-holder, 
cannot get anything more from the execut- 
ing Court than his sale certificate. He 
cannot apply for delivery of possession 
under R. 95, the mode of delivery contem- 
plated in such a case being that prescribed 
by R. 79 (3). 138 I.C. 819=1932 M. 283. 

Mortgage with possession — Decree for sale 
— Suit by purchaser for possession — Right 
of mortgagor’s heir to resist. 122 I.C. 475. 
Where it is decided in a suit for partition 
by Hindu sons against their father, that a 
mortgage executed by the father on the 
footing of which the mortgagee has obtained 
a decree, was executed for legal necessity 
and for purposes binding on the family and 
that the father fully represented the family 
in the said transaction, and that the sons are 
bound by the decree passed thereon, it must 
be taken that the sons as members of the 
family were also parties to the mortgage 
decree, and not “persons other than the 
judgment-debtor” within the meaning of 
O. 21, R. 99. The decree-holder may in 
such a case apply for possession under O. 21, 
R. 95 and need not file a suit for possession. 
A.I.R. 1937 Mad. 582=45 L.W. 568= 
(1937) 1 M.L.J. 667. 

After grant of Sale Certificate it is not 
incumbent on Court to put a purchaser into 
possession until he has obtained a sale 
certificate. 5 B. 206. The right of a pur- 
chaser to apply for possession accrues when 
certificate has been granted, that is to say, 
when it has been issued to him. 17 B. 228. 

Limitation. — An order under this rule on 
an application by decree-holder auction-pur- 
chaser is an order under S. 47 and is 
governed by Art. 182 of the Limitation Act. 
103 I.C. 335=1927 N. 294. See also 54 
C.L.J. 241 = 134 I.C. 1188. A second 
application for delivery of possession under 

0. 21, R. 95. can be made by the auction- 
purchaser, if it is otherwise within time. 
The period of 30 days under Art. 167 of the 
Limitation Act is to be counted from the 
date of the resistance or obstruction of 
which complaint is made and not from the 
date of the first resistance in respect of 
which an application for delivery of posses- 
sion was made and dismissed for default. 
42 C.W.N. 478= A.I.R. 1938 Cal. 352. 

Suit. — It is not necessary in every case 
where an application for delivery under 
R. 95 is made that a complete inquiry is 
necessary. Where the questions raised are 
questions for decision in a regular suit and 
not in summary proceedings, the proper 
course is to leave the aggrieved party to 
his remedy by way of a regular suit. 156 

1. C. 551 = 1935 R. 159. Auction-purchaser 
may sue for possession without proceeding 
under this rule and R. 96. 9 C. 602* 14 
C. 644; 10 M. 55; also 89 I.C. 134. A ’suit 
brought by decree-holder auction-purchaser 
for recovery of possession of the property 
purchased in execution of his decree is not 


barred by the provisions of S. 47, the ques- 
tion relating to the delivery of the property 
purchased by him, not being a question 
relating to the execution, discharge or satis- 
faction of the decree. 140 I.C. 683=1932 
N. .140. A suit will lie when an attempt 
by auction-purchaser to obtain possession in 
execution proceeding has proved unsuc- 
cessful. 12 C. 169. Also when possession 
given under the rule has been infructuous. 
10 C. 402. He can also file a suit when his 
application under this rule is rejected as 
being beyond time. 29 A. 463; 19 A 499- 
7 C. 418; 4 A. 184; 8 M.L.J. 193; 18 A.’ 
36. But see 90 I.C. 952=1925 M. 1198. 
If possession may be obtained by purchaser 
of joint interest except in the case of pur- 
chaser of interest of an undivided co- 
parcener, see 102 I.C. 311 = 1927 S. 199. 
When a person other than judgment-debtor 
resists purchaser from getting possession, he 
cannot again apply under this rule. He can 
only apply under R. 97 or file a suit. 26 
365. But see 13 M. 504 and also 24 
l.L. 512. When once possession is given, 
decree cannot be re-executed on plaintiff 
being dispossessed. 6 W.R. 108. Judg- 
ment-debtor's possession after delivery of 
possession to purchaser is trespass. 3 Pat. 
L.T. 335—66 I.C. 817. Subsequent ouster 
gives rise to a fresh cause of action. 5 B. 

and a /, resh start for computation of 
limitation. 43 A. 520=19 A.L.J. 469. 

I eh very of symbolical possession when 
actual possession should have been deli- 
ve red puts an end to adverse possession. 
1930 I 823. But jcc 35 C.W.N. 12 
Several mortgage suits— Execution sales— 
riority. As between competing auction- 
purchasers the principles governing priority 

tbe f same . « th °se which regulate the 
chums of priority among the mortgagees. 
32 Bom.L.R. 431=1930 B. 221 The 

narrv e tn m ^ rtg ? g ? ,S right ’ whcn he « not a 
to a SJht e f V niortgagcc's suit, is limited 
to a right of redemption or sale of the 

th? rt 4 P? ed propcrt,cs subject to the lien of 
the first mortgagee or auction-purchaser on 

?ution C nf Y tl A 3ttCr a . nd he can not in exe- 
cution of h.s decree under R. 95 compel the 

first mortgagee to part with possession 
Pat h °215 redCeming thC fifSt mor *TOe- 1934 

aH'oS L '~ N °r appCal . lics from an order 
29 A 207 au £ t,Q n-P ur chaser's application. 

40 A ? 7 tk a 18 A 36; 6 C L -J- 749; 
829- 1 p?J 6 t =1 i 6 £o LJ ; 150: 20 C.W.N. 
r oc or a QT LJ -| I 232 ; . An application under 

ing to thn' ' V ‘ "J? 1 bc a P rocc cding relat- 

faction 

331==193o' S P 0t 3irtF.B. ) ’ ’ A PatLT -, 
rejecting an and | . no .. suit >>« fron/an “o^der 

rejecting an application under this rule. 90 

c c o /8sr c .v i & cwVb r 

O. 21, Rr. 95 to 99 and S. 47— RaX™ 

X E i°„ oTli, reiating’na ^ 


1102 


The Civil Court Manual (Imperial Acts). [O. 21, % 


96 . Where the property sold is in the occupancy of a tenant or other person 

entitled to occupy the same and a certificate in respect 
Delivery of property in thereof has been granted under rule 94 , the Court 
occupancy of tenant. shall, on the application of the purchaser, order delivery 

to be made by affixing a copy of the certificate of sale in some conspicuous place on 
the property, and proclaiming to the -occupant by beat of drum or other customary 
mode, at some convenient place, that the inteiest of the judgment-debtor has been 
transferred to the purchaser. 

Resistance to delivery of possession to decree-holder or purchaser. 

97 . ( 1 ) W here the holder of a decree for the possession of immovable property 

NOTES. 

sion to the decree-holder or auction-pur- 
chaser fall under an order relating to the 
execution of decrees and orders. When a 
question arises as to the kind of possession 
to be delivered, it is a question relating to 
the execution of the decree. I.L.R. 

(1938) Nag. 5 83= A. I. R. 1938 Nag. 212. 

O. 21, Rr. 95 and 96: Scope of.— -The 
summary procedure for obtaining posses- 
sion under Rr. 95 and 96 does not bar a 
suit by a purchaser to obtain possession of 
the property. The two remedies are con- 
current. Purchaser can at his option avail 
himself of the one or the other. For this 
purpose there is no distinction between a 
decree-holder purchaser and a third party 
purchaser. 10 P. 670=133 I.C. 337 — 1931 

1 'O . 4 21, ^^95 and 97.— R. 97 of O. 21 
merely gives the auction-purchaser the right 
to complain to the Court of the resistance 
offered to him. If he does so, he must do so 
within 30 days from the time of such resist- 
ance under Art. 167, Limitation Act; but 
if he fails to so apply, that does not take 
away his right to apply again under R. 9a 
for delivery of the property, in which case 
he must apply within three years of the date 
of sale becoming absolute, under Art. 181. 

Art. 167 cannot take away the right to apply 
under R. 95 of O. 21. 1941 N.L.J. 494. 

O. 21, R. 96.— 21 A. 269; 17 M.L.J. 

598. This rule will not apply to property 
in the hands of a Receiver, and he can be 
sued only with leave of Court. 63 I.C. 685 
= 14 S.L.R. 137. As to distinction between 
symbolical and paper delivery, see 44 I.C. 

839. An order under this rule is a judicial 
order. 45 I.C. 608. And thereafter the 
warrant for delivery cannot be stopped. 103 
I.C. 695 (l)t=1927 O. 304. Symbolical 
possession does not of itself effect a transfer 
of possession by a person not a party to the 
decree. 42 I.C. 449=3 P.L.W. 133. A 
formal possession under this rule docs not 
affect strangers at all. 45 I.C. 606=20 O. 

C. 70. When such third person is in actual 
possession, he, not being dispossessed at all, 
is not bound or entitled to start proceedings 
under R. 100; when the purchaser who has 
got symbolical possession therefore removes 
crops grown on the land by the. third person 
in actual possession, he is guilty of theft 
under S. 379, I. P. Code. The fact of 
symbolical possession to the purchaser is no 
answer to the charge. Nor can the act he 


said to have been done under a bona fide 
claim of right. 39 C.W.N. 1306. The 
remedy of purchaser of an undivided share 
is a suit for partition, when he is obstructed 
by one entitled to possession of the whole. 
25 M.L.T. 153=49 I.C. 629. Formal deli- 
very gives right to demand possession of 
share by metes and bounds — Right lost by 
inaction for 12 years. 129 I.C. 767. But 
see also 40 I.C. 605. Purchaser buying with 
knowledge of subsisting tenancy will be 
deemed to know of its duration as well. 
100 I.C. 1014 ( 1 ) = 1927 R. 127 (2). There 
is no period of limitation under this rule for 
an application for delivery of possession 
after confirmation. 40 I.C. 605. But sec 
also 129 I.C. 767. 

O. 21, Rr. 96 and 97: Practice.— O. 21, 
R. 58 docs not contemplate the investigation 
of a claim by a tenant of the judgment- 
debtor to occupancy rights in the property 
advertised for sale and an order on that 
claim directing it to be notified and stating 
that the sale shall not prejudice the rights of 
the claimant is not conclusive under R. 63. 
When the purchaser applies under R. 97 for 
delivery of the property sold to him in exe- 
cution the Court should investigate the 
merits of the claim and even if it finds the 
claim of the tenant to be bona fide, it should 
at least order symbolical delivery under R. 
96. 41 L. W. 550=68 M.L.J. 518. 

O. 21, R. 97: Scope of Rule. — R. 97 
applies only where the decree-holder, hav- 
ing obtained a general order of the charac- 
ter specified in R. 96, meets with resistance 
from any particular person. Merely because 
an amicable delivery of the property is 
refused, the summary procedure under R. 9/ 
cannot be resorted to. 36 C.W.N. 965. 
See also 35 C.W.N. 1132. R. 97, O. 21 
would apply equally to a person who was 
entitled to an order for possession in the 
same way as it, in terms, applies to the 
holder of a decree for possession. An 
order which has been made for a receiver 
to obtain possession is in effect, and for the 
purpose of execution, the same as a decree 
for possession, and application under O. 21, 
R. 97, though not made by the receiver in 
person is proper if it has been made on DC- 
half of the receiver. A.I.R. 1939 Oil. 
494. Proceedings under this rule whether 
execution proceedings. See 1926 M. 41*-- 
92 I.C. 533=50 M.L.J. 200. It is ° n, y 

the decree-holder or auction-purchaser wn 

can make an application under R. 97, rega 
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Resistance or obstruction to 
possession of immovable pro- 
perty. 

or obstruction. 


or the purchaser of any such property sold in execution 
of a decree is resisted or obstructed by any person 
in obtaining possession of the property, lie may make an 
application to the Court complaining of such resistance 


NOTES. 

ing obstruction to possession. 132 I.C. 844 
=1931 L. 686. Where decree-holder’s 
counsel was present when report of the bailiff 
complaining of the obstruction by the peti- 
tioner was placed before the Court, it is 
reasonable to hold that the further proceed- 
ings were taken at the instance of the decree- 
holder. 149 I.C. 1059=36 P.L.R. 89= 
1934 L. 193 (2) . Oral application for 
action under this rule is sufficient. 1931 L. 
13=130 I.C. 520. Person obstructing need 
not be physically present. 23 L.W. 157= 
92 I.C. 61=1926 M. 359. The executing 
Court has no jurisdiction to start upon an 
inquiry under R. 97 either suo motu or upon 
the application of a prospective objector in 
absence of a complaint by the decree-holder 
under R. 97 about resistance or obstruction 
of delivery of possession to him. [1931 L. 
686; 60 C. 8 and 1924 A. 495 (F.B.), Foil.; 
1925 R. 374; 1923 L. 145 and 1934 L. 193, 
Dist.l 31 N.L.R. 408=159 I.C. 584=1935 
N. 212. A decree-holder is not bound to 
pursue his remedies under this rule. 8 B. 
602; 10 M. 53. Application by decree-hol- 
der auction-purchaser for possession — Ob- 

struction by judgment-debtor — Application 
was one under R. 97 and not under R. 95. 
32 Bom.L.R. 619. This rule is solely for 
the benefit of a purchaser at a sale in exe- 
cution. 13 M. 506. But see 26 A. 365. 
Also 1926 M. 353. The enquiry into objec- 
tions is not confined to cases where the 
order is for possession only but also where 
the order is for demolition as well. 4 Bur. 
L.J. 178=1925 R. 374. See also 1932 A. 
L.J. 1036. When the decree is silent re- 
garding the building, the executing Court 
cannot order its demolition. 5 Bur. L.J. 201 
= 100 I.C. 301 ( 1 )=1927 R. 82. See also 
92 I.C. 667 (1 )=1925 R. 374; 57 C.L.J. 
41. O. 9 of the Code does not apply to 
such proceedings under R. 93 or 100 as do 
not also fall within S. 47; and the Court has 
no inherent power to set aside, on sufficient 
cause being shown, either an order dismiss- 
ing for default an application under R. 97 
or 100, or an order allowing such an applica- 
tion ex parte. 30 L.W. 424=1929 M. 757 
=57 M.L.J. 381 (F.B.). The action of 
the Court in entertaining an application made 
by the obstructor for stay of proceedings on 
the ground that he was prosecuting a suit or 
appeal with respect to property in dispute, 
cannot be justified under S. 151. 119 I.C 

488=1929 L. 694. If the judgment-debtor 
and a third party both obstruct, the decree- 
holder purchaser has to complain against the 
judgment-debtor and, if he chooses, against 
the third party also under R. 97 and the com- 
plaint can then be disposed of. But if the 
judgment-debtor is quiescent, raises no ob- 
jection and makes no opposition either be- 


fore the Amin or before the Court, but a 
third party objects and on account of the 
third party’s objection physical possession of 
the property cannot be given, it is the duty 
of the Court to note the fact and to order 
delivery of such possession as the matter 
may then be capable of so far as the judg- 
ment-debtor is concerned. 58 M. 893=42 
L.W. 375=1935 M. 803=69 M.L.J. 821 
(F.B.). Scope — Comparison with Rr. 58 
to 63 of O. 21 — Principles applicable to one 
whether applicable to proceeding under other 
set of rules. 53 B. 668=31 Bom.L.R. 765 
= 1929 B. 379. 


Decree for Possession of Property.— A 
decree for partition is a decree for posses- 
sion of property. 16 M. 127. The rule 
applies to a decree for possession under S. 2 
of the Specific Relief Act. 23 L.W. 157= 
92 I.C. 61=1926 M. 353. A sub-tenant 

e is not in possession on 
his own account. 23 Bom.L.R. 1316=19 22 
B. 449 (2). Neither can a sub-lessee of a 
sub-tenant of the judgment-debtor. 23 
Bom.L.R. 1251=46 B. 526. As to when 
symbolical delivery is effective, see 1925 M. 

^0 — ^ M.L.J. 303. 1 he first mortgagee 

of certain property was appointed a, receiver 
and obtained possession in execution of her 
decree to which the second mortgagee was 
not a party. The second mortgagee brought 
a suit on his mortgage without impleading 
the prior mortgagee and the property was 
sold m execution of the decree in that suit. 
In an application by the auction-purchaser 
tor possession which was resisted by the ear- 
lier mortgagee, the first mortgagee' was held 
to be a bona fide claimant and as he was in 
possession prior to the purchase by the auc- 
tion-purchaser, he was entitled to be main- 
tained in possession. 56 M. 846=1933 M 
583=65 M.L.J. 108 (F.B.). 

Fresh Application.— When an application 
by an auction-purchaser not being the decree- 
holder is rendered infructuous on account of 
obstruction, lie need not apply under this 
rule but can put in another application if 
within time fixed by Art. 167 of the Limi- 
V£ 10 " Act. 4 Pat. L.J. 94=49 I.C. 150 
(F.B.) See also 1928 M.W.N. 236; 1933 
A-L- J. 113=1933 A. 201=55 A. 235; 
?33 N. 369=147 I. C. 582; 146 I. C. 

nT* 5 L 1033=1933 B. 457 (F. 
U. ). When once a delivery has been com- 
plete, a second application is not maintain- 
able. 43 M.L.J. 179=1923 M. 25. After 
resistance a fresh application for possession 
can be made under R. 95. 13 M. 504. But 

s cc 26 A. 365. Obstruction to decree-hol- 
dcr getting possession— Application taking 
objection not filed — Subsequent obstruction 
—Fresh application lies. 1928 M. W. N. 
236. When once delivery is given, any subl 
sequent act of resistance cannot be the sub- 
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(2) The Court shall fix a day for investigating the matter and shall sum- 
mon the party against whom the application is made to appear and answer the 
same. 

LOC. AM. — [Patna.] O. 21, r. 97 . — Add the following sub-rule to r. 97 : — 

“ (3) Th . c provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to the applica- 
tions under this rule.” 


98. Where the Court is satisfied that the resistance or obstruction was occa- 
„ . , . , sioned without any just cause by the judgment-debtor 

-ligation, it shall 

J & direct that the applicant be put into possession of the 

property, and where the applicant is still resisted 01 obstructed in obtaining pos- 


NOTES. 

ject of a complaint under this rule. 13 W. 

R. 418. 

Limitation. — There is no limitation for 
applying for delivery of possession_ after 
confirmation of sale. 40 I.C. 605. A 
minor is to apply within a month after com- 
ing of age. 11 B. 173. See 13 M. 504. As 
to clTcct of order upholding claim of sons 
of judgment-debtor in their own right, see 83 
I.C. 923=1924 A. 495. An application 
under R. 97 for delivery of possession by 
an auction-purchaser may be treated as an 
application in an execution proceeding, but 
it cannot be treated, as an application for 
execution. S. 15 of the Limitation Act does 
not therefore apply to such an application. 
62 C. 66=158 I.C. 191=1935 C. 333. 

Suit. — In execution of a decree for pos- 
session against lessee in favour of lessor, if 
the sub-lessee obstructs, the remedy is by 
suit. 60 I.C. 969=47 C. 907. When ob- 
struction is by members of an undivided 
family to whom the property belonged but 
who were not parties to the suit, the remedy 
is by suit only. 14 I.C. 282. Where de- 
cree-holder was resisted in trying to obtain 
possession by the wife of the judgment-deb- 
tor who claimed in good faith to be in pos- 
session of the property on behalf of her 
minor son not bound by the decree obtained 
against the father, an order passed under R. 
99 dismissing the application of the decree- 
holder is not one falling within the scope of 

S. 47 and so not appealable. The remedy 
of decree-holder in such a case is that indi- 
cated in R. 103. 58 C. 808=133 I.C. 335 
=35 C.W.N. 286=1931 C. 574. A suit by 
auction-purchaser for possession is main- 
tainable even if the express words arc ab- 
sent in the decree. 57 I.C. 177. When an 
application under this rule is rejected, the 
applicant can file a regular suit. 8 B. 481. 
When an application by mortgagee decree- 
holder under this rule is dismissed, the re- 
medy is by suit and not an appeal against 
the order of dismissal. 53 I.C. 923. A 
purchaser of immovable property- sold for 
arrears of Abkari revenue is entitled to be 
put in possession by the Civil Court by re- 
moval of obstruction if any. 1 M.L.J. 594; 
13W.R. 467. 

Appeal. — Property subject to charge — 
Charge under surety bond — Independent 
suits to enforce mortgage and charge — Rival 
purchasers — Application by purchaser in 


surety proceeding against the other purchas- 
er — Order of dismissal — Held, that the 
order against the surety was appealable, 
even though it was made by the Court not 
under S. 145, but under its general powers. 
56 M. 909=145 I.C. 871=1933 M. 780=65 
M.L.J; 407. Where the decree for resto- 
ration is resisted by a third person and the 
decree-holder applies under R. 97, the mere 
fact that the application is dismissed and is 
unappealable does not make the order of 
dismissal the less a refusal of restitution 
under S. 144 and as such it is appealable. 
13 P. 108=15 P.L.T. 491=146 I.C. 1045= 
1934 P. 109. An order made under R. 97 
between the decrec-holder-auction-purchaser 
and another person who had been impleaded 
as a defendant in the suit is appealable, be- 
cause the dispute comes under S. 47. [53 C. 
781 (F.B.), Rel. on.) 150 I.C. 313=38 C. 
W.N. 497=1934 C. 541. 

O. 21, Rr. 97 and 98: Scope of. — See 
1932 A.L.J. 1036. 

O. 21, Rr. 97, 98, 99 and 123. — Scope 
— Order on investigation — Application allow- 
ed in part as unopposed and rejected in 
part as no evidence adduced — If one in de- 
fault — Suit to set aside — Limitation. 39 C. 
W.N. 164=1935 C. 267 . 5Ve also 1940 A. 
W.R. (H.C. ) 515. 

O. 21, Rr. 97 and 103: Dismissal of 
APPLICATION UNDER R. 97 OF 0 . 21 — APPF.AL- 
AniLiTY — S cope of R. 103 of O. 21. — 
An order dismissing an application as 
barred by time is not an ‘order made under 
R. 98, 99 or 101' of O. 21, within the 
meaning of R. 103 of O. 21, but it is a 
decree within the meaning of S. 2 (2) and 
is hence appealable. What R. 103 prevents 
is an appeal, not from ‘an order on an appli- 
cation under O. 21, R. 9 T but from ‘an 
order . . . under R. 98, R. 99 or R. 101 
. . .’ 1940 A.L.J. 785= A. I. R. 1940 All. 

525 . 

O. 21, R. 98: Scope. — The rule applies 
only to obstruction by judgment-debtor or 
some other person at his instigation. 31 I. 

C. 799. The condition precedent to the 
Court putting the decree-holder into posses- 
sion in the exercise of its power under O. 21, 

R. 98, is that the resistance or obstruction 
should have been occasioned without any 
just cause by the judgment-debtor or by 
some other person at his instigation or on 
his behalf. The word “judgment-debtor 
in R. 98 must be interpreted in the light of 
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session, the Court may also, at the instance of the applicant, order the judgment- 

debtor, or any person acting at his instigation, to be detained in the civil prison for 
a term which may extend to thirty days. 

, . . L° 9 - AMS.— [Allahabad.] In O. si, r. 98, after the words “or by some other Dcrson 'll 

on ^ft “°f ° n lm ’ “S'” “ °T any P crson actin g at bis instigation '?ldd “ or 

on his behalf ; after for a term which may extend to thirty days ” add “ and may order the person 

■or persons whom it holds responsible for such resistance or obstructions to pay jointly or severally 

in addition to costs, reasonable compensation to the decree-holder for the delay and expense caused to 

^Jr ai ? mg , P °T S ,‘ 0n - ° rde L r t0 pay COsts and compensation [vide Court's Notification 
No. 6375/35 (a), dated the 12th November, 1926] made thereon shall have the same force and be 
subject to the same conditions as to appeal or otherwise as if it were a decree.” 

gation -n'r.Xo'T ^ “ ° r hU bcha,f '' ^ thc “ a ‘ »is insfi- 

ihe fouling words "•~ A/Ur ,hc words “ al his Ration ” where they occur first add 

“ or on his behalf.” 

Add the following proviso : — 

“ Such detention shall be at the public expense and the person at whose instance the deten- 
tion is ordered shall not be required to pay subsistence allowance. n 

[Nagpur.] Rule 98. In r. 98 — 

behalf” ^ W ° rd " instigation ” in bolh p,accs where “ occurs, inert the words “ or on his 

(b) after the words “ thirty days ” insert the words — 

“ and may order the person or persons whom it holds responsible for such resistance or 
ob tniction to pay jointly or severally, in addition to costs, reasonable compensation to the decree- 
holder or the purchaser, as the case may be, for the delay and cxDense r , hi™ 1 , • • 
possession. The order made thereon shall have the same force and be suhien r tl ° f.’^ng 

as to appeal or otherwise as if it were a decree.” * bC > UbjCCl ‘° lhe S ‘ lmc Condm °ns 


on 


[N.-W.F.P.] After the words “ at his instigation ” wherever thev occur « 

lm behalf,” and after die words “ in the civil prison ” add the words “ at the expend of the Crowm” 


«» 


or on 


r ^ | , n , « - «... . uiv. \^iuwii. 

[Oudh.J in r. 98, ajter the words at his instigation,” wherever thev occur ,1 , . 

his behalf” and after the words “ thirty days ” at lhe end ofthe 7u ? c> Zd worcbTnd 


NOTES. 

the definition of the term as given in S. 2 
(10). 1939 A.W.K. (H.C. ) 817=1. L.R. 

(1940) All. 87=1940 A.L.J. 1160. “Person 
other than the judgment-debtor” — Suit on 
mortgage against legitimate son of mortga- 
gor— Plaintiff not aware of existence of il- 
legitimate son and not impleading him as 
defendant — Effect — Illegitimate son cannot 
be regarded as person other than the judg- 
ment-debtor. 49 L. W. 103=1939 Mad. 
477= ( 1939) 1 M.L.J. 416. Sec also (1937) 
1 M.L.J. 667. Where there was litigation 
going on between Agraharamdars and ten- 
ants regarding occupancy rights, and obstruc- 
tion was caused by tenants against person 
claiming delivery against Agraharamdars, it 
cannot be said that the obstruction was not 
bona fide or was at the instigation of the 
judgment-debtors. 1936 M. 733. Only to 
persons who have rights of their own and 
who arc not bound by the decree for posses- 
sion sought to be executed, does O. 21, R. 
98 apply. The provisions of that and suc- 
ceeding rules cannot help tenants of judg- 
ment-debtors who have no occupancy rights 
and who arc, therefore, bound by a decree 
for possession against judgment-debtor. 132 
I.C. 301=1931 M. 534. (Case-law discus- 
sed.) But sec alsd 47 C. 907. A purchaser 
Pendente life comes within the definition of 
a judgment-debtor. 85 I.C. 1004=1925 C. 
1243. Auction-purchaser is a representative 
of judgment-debtor and proceedings can be 
C.C.M.— 139 


lr!$ en - against him under S. 146 12 L W 

350=59 I.c 894. Provincial Small Cau^e 
Court can order ejectment where the obstruc- 
tion is offered ^ by the judgment-debtor. 45 
M.L.J 66=1924 M. 74. The words “at 

bc ,rS ance . of * hc applicant” have been 
inserted to give effect to the ruling in 26 M. 

, ’ . . , c . ase . possession is ordered, it 
should be given in one of the ways prescrib- 

in the olv;^ 0 ^’ ?W.R. 79. Acquiescence 
in the obstruction in a prior attempt for pos- 

to SS ‘°n n d ° CS n0t , pr< ; vcnt another application 
^remove second obstruction. 66 I C 722 

= 192 M.W.N. 698. A Court has* no 
jurisdiction to proceed with an enquiry which 
results in an order under R. 98 without giv- 
lng notice to the objector. 106 I.C. 491 
U). Court can resist auction-purchaser’s 
apP ‘ Ca ^. n on the ground of agreement bet- 
a auction-purchaser and judgment-debtor 
-Order dismissing application is final sub- 

L R 619 UndCr °* 21 * R * 103 - 32 Bom - 

m^ PEAL vi~ N ? appeal ,ics a g ainst an order 
n a TX-» undcr t,HS ru,e - 3 M. 81 See 21 
■ V C. 235'. See a/so 51 

1C 158—101 I.c. 40=1927 B. 184 But see 

Whcm ft I C t 722=1921 M.W.N. U 698 
When the purchaser is decree-holder, and 

sl j is d ~sr r i s » 

te: ^ p =S=c 6 p 98k T 351 - B “‘ - 
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may order the person or persons whom it holds responsible for such resistance or objections to pay 
jointly or severally in addition to costs, reasonable compensation to the decree-holder for the delay 
and expense caused to him in obtaining possession. The order made thereon shall have the same 
force and be subject to the same conditions as to appeal or otherwise as if it were a decree.” 

[Rangoon.] The following shall be substituted , namely : — 

9O. \N here the Court is satisfied that the resistance or obstruction was occasioned without 
any just cause by the judgment-debtor or by some other person at his instigation or on his behalf, 
it shall direct that the applicant be put into possession of the property, and where the applicant 
is still resisted or obstructed in obtaining possession the Court may also, at the instance of the appli- 
cant or of its own motion, order the judgment-debtor, or any person acting at his instigation or on his 
behalf, to be detained in the civil prison at the cost of Government for a term which may extend 
to thirty days.” 

99. Where the Court is satisfied that the resistance or obstruction was occa- 
sioned by any person (other than the judgment-debtor) 

bv^onfl%/e C claimant bStrUCt,0n c ^ aim ‘ n g in good faith to be in possession of the property 

y on his own account or on account of some person 

other than the judgment-debtor, the Court shall make an order dismissing the 
application. 

LOG. AMS. — [Allahabad and Oudh.] R. 99. — For the words in brackets “ (other than the 
judgment-debtor) ” read the words in brackets “ (other than the persons mentioned in rr. 95 and 
98 hereof).” 

[Calcutta.] O. 21, r. 99. — Insert the words “ to have a right” after the words ‘‘in good 

faith.” 

[ Madras.] Substitute the following for the existing rule : — 

“ 99. Where the Court is satisfied that the resistance or obstruction was occasioned by any 
person (other than those mentioned in r. 98) claiming in good faith to be in possession of the property 
on his own account or on account of some person other than the judgment-debtor, the Court shall 
make an order dismissing the application.” 

[Nagpur.] R. 99. — In r. 99 , for the word “judgment-debtor ” where it occurs in brackets, 
substitute the words “ persons mentioned in rule 95 or 98.” 

[N.-W.F.P.] For the words “ (other than the judgment-debtor)” substitute the words “ (other 
than the persons mentioned in rules 95 and 98).” 

[Patna.] O. 21, r. 99. — In r. 99 for the brackets and words “ (other than the judgment- 
debtor) ” substitute the brackets and words “ (other than the persons mentioned in rules 95 and 98).” 

[Rangoon.] Substitute the following : — 

“99. Where the Court is not satisfied it shall make an order dismissing the application.” 

100. (1) Where any person other than the judgment-debtor is dispossessed 


NOTES. 

O. 21, R. 99. — The decision under this 
rule is final so far as possession is concerned 
subject to a suit under R. 103. 51 I.C. 
787=51 P.W.R. 1919. See also 99 I.C. 
219=2 Luck. 269=1926 O. 610. 

“Possession” is not limited to actual 
physical possession but includes also cons- 
tructive possession. 25 B. 478. Court 
should satisfy itself as to whether the person 
obstructing was in possession of the pro- 
perty in question on his own account. 27 
B. 302. Investigation of claims under this 
rule is not limited to the fact of possession. 
Any question of title in connection with the 
right to possession may also be determined. 
14 B. 627. See also 27 A. 453 (Applicabi- 
lity of the doctrine of lis pendens). “Person 
other than the judgment-debtor” — Meaning 
of — Decree on mortgage by Hindu father — 
Suit by sons for partition — Decision that 
mortgage and decree thereon binding on 
sons— Effect of— Sons, if persons “other 
than the judgment-debtor”— Remedy of pur- 
chaser for possession — Application under 
R. 95 lies— Suit not, if necessary. 1937 
Mad. 582=45 L.W. 568= (1937) 1 M. 
L.J. 667. See also 49 L.W. 103=1939 
Mad. 477= (1939) 1 M.L.J. 416. 


“On their own Account”. — Unmarried 
sisters under Hindu Law have a right of 
residence until they arc married in the family 
dwelling-house and cannot be ousted. 43 
M. 635=38 M.L.J. 433. The onus of 
proving a better title than the plaintiffs rests 
with the persons obstructing and they may 
prove their title as a defence. 22 B. 967. 
.See also 10 C. 50; 26 M. 517; 14 B. 627; 18 

B. 40. . 

Limitation. — Where an application for 
possession was dismissed for default, limita- 
tion for suit to establish right docs not 
start from this date under Art. 11 of the 
Limitation Act. 39 I.C. 797=15 A. L.J. 

420. . 

Appeal. — No appeal lies from an oroc 
under this rule. 9 Bom.L.R. 936=1926 

610. n tp 

Revision. — Revision lies. 9 Bora 

93 O. 21. Rr. 99 and 100.— See 132 I.C. 

844=1931 L. 686. ~ vfC 

O. 21. R. 100: Meaning °* n Tl £ MS i7; 
"Dispossessed", meaning of. *0 • 

(F.B.). 5-re also 30 C. 710. J udgnen - 

debtor.” 17 A. 222 (^ B ‘> V ? U p L F 
representatives. 42 I.C. 526=2 P.L.J. 

478 . 


1107 


0. 21, R. 100] The Code of Civil Procedure (V of 1908). 

Dispossession by decree- ofimmovab, r e property by the holder of a decree* for the 
holder or purchaser. possession of such property or, where such property 

- . , has been so ^ in execution ofa decree, by the puichaser 

thereof, he may make an application to the Court complaining of such dispossession. 


NOTES. 

Scope. — The rule cannot apply where 
S. 47 is applicable. 17 A. at 481. See also 
70 C.L.J. 111. Nor where the execution 
has been transferred to the Collector. 37 
B. 488=15 Bom.L.R. 389. As to appli- 
cability to proceedings under the Agra 
Tenancy Act, see 23 A.L.J. 23. See also 
36 C.W.N. 790. An application under 
O. 21, R. 100, by a private purchaser from 
the recorded tenant of a non-transferable 
holding, in the course of execution of a rent 
decree obtained by the landlord against the 
recorded tenant, is incompetent when such 
purchase has not been recognized bv the 
landlord. 189 I.C. 240= A. I. R. 1940 Pat. 
670. A tenant who has been wrongfully 
dispossessed in execution of a decree 
obtained by his landlord against another 
person has a right to apply for restoration 
of possession to the Revenue Court under 
R. 100, and such a right is not barred on 
account of his alternative remedy by a suit 
under S. 108, Cl. (10) of the Oudh Rent 
Act. 155 I.C. 1082=1935 R.D. 346=1935 
O.W.N. 698=1935 Oudh 462. No declara- 
tory order can be made under this rule. 
103 I.C. 231=1927 N. 300. Questions such 
as validity or collusiveness of the decree. 
/is pendens, whether opposite party derives 
title by kabala or compromise decree, are 
outside the scope of proceedings under 
R. 100. 1930 P . 416. The scope of enquiry 

under R. 100 is the same as that of an 
enquiry under R. 58. 36 C.W.N. 1034=56 
C.L.J. 250; 157 I.C. 86=16 Pat.L.T. 220 • 
= 1935 P. 230. The judgment-debtor has 
no right to apply under R. 100. A.I.R. 
1932 L. 658. An unsuccessful applicant 
under R. 58 is not competent to apply under 
R. 100. His only remedy is by way of suit 
under R. 63. 35 C.W.N. 1034=56 C.L.J 
250; 14K I.C. 334; 17 Pat.L.T. 812 (F.B. ) • 
1937 O.W.N. 690=1937 Oudh 400. But 
see also 98 I.C. 541=1927 C. 339. It is 
only when a person has been dispossessed 
that he can apply under R. 100; when no 
possession has been given to the decree- 
holder or purchaser, there is no disposses- 
sion as contemplated by the rule. The 
Court, therefore, has no jurisdiction to 
determine the matter in the form of an 
anticipatory application or make an order 
under R. 101. 155 I.C. 93=1935 P. 253. 

Applicability.— A representative of the 
judgment-debtor under S. 47 cannot apply 
under this rule. 65 I.C. 476. The sons 
of a judgment-debtor arc pritna facie 
bound by the decree made against their 
father and cannot be regarded as persons 
other than the judgment-debtor within the 
meaning of R. 100. 155 I.C. 93=1935 P. 

253. A co-owner who is only entitled to 
joint possession can invoke the provisions of 
O. 21, R. 100 and claim restoration of 


possession. 1938 N.L.J. 223=A.I.R. 
! 938 \a g . 442 Joint possession is not a 
sufficient ground to maintain an application 
under this rule. 83 I.C. 599=1924 P 1198 

fo’i'i S r «="■“, J 8 , C ^ 55=132 631= 

1931 C 383; 144 I.C. 147=1933 P. 132. 

Kule only applies where there is actual 
dispossession and a person whether holding 
under a judgment-debtor or anv one else is 
not entitled to apply under this rule in a 
case where there has been only symbolical 
delivery of possession. 142 I C ] S2 (\ \ 
= {M3J C- 144; 18 C.I.J. 138=18 C W N* 
69a ; 68 I.C. 391=1923 N. 52. Where an 
applicant under O. 21. R. 100 contended 
IvmlJr i j P° ssc ssion in spite of a 

Draped ^ e !)’ Cry ^ in thc Amative 
pra_\ed that if it was found that he was not 

possession, he should be restored to 
possession such an application is not impro- 
per for when a party is in doubt as to his 

^ w n M ht t0 apP ,! y " nder °* 21, R. 100 he 
can well invite the Court to pronounce its 

opinion and his competency to apply would 

depend upon the nature of the Court's 

Nag 0n 442 ,938 A 223=A.i e R C °T93g 

i\ag. 442. A usufructuary mortgagee in 

f C 3oS-l Ca p ??o P,y o nder t,lis rule - 70 
298 uqC,. * 159 - t ? ee also 1941 Kang. 

R ion hn an applicant under O. 21 

but smbim ^ C V° l ° be in P^session, 

decree holder t. he L m ° rtgagC right of the 

applicant° had no. teen ata e"' ^ 

«» all °"ed. as it 5 immaterial 
in an application under O. 21 R mo 

whether or not his possession was subject to 

77 A g r t o° f 1 d,e decree-holder? 

/ I.C. 382= A.I.R. 1938 Pat. 90 Tlw- 

fvT 43 

156 See also 132 I.C, 301=1931 M sfi' 
Mor gagee objecting to attachment un^r 

R' « s!d fa,lin e— 1 Omission to sue under 

after < Rh v trs eq o U f e "“ aPPliCati0n “»** R - «> 

purch. e'qj v,rtti e 2 

(F.B.). Sec also 1939 Pat 263 A 

"rant R ' '/»■ A.lS*. 

agains, C wlmm°an P o r r°d P e C rtnd f er 0 S 21 T'sh 

has >-en made can apply under' ts R rulc S8 
w.Kp' io^Tclf%so Se r n ,s ^ of 

under b. 47 and not under this rule. 38 A 
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( 2 ) The Court shall fix a day for investigating the matter and shall summon 
the party against whom the application is made to appear and answer the same. 

1 01 . Where the Court is satisfied that the applicant was in possession of the 
D . , . . . propei ty on his own account or on account of some 

restored ^to '° person other than the judgment-debtor, it shall direct 

that the applicant be put into possession of the pro- 
perty. 


NOTES. 

339=34 I.C. 231. In a claim of an exone- 
rated party enquiry should be confined to 
possession only and not extended to title. 
40 M. 964=38 I.C. 297=32 M.L.J. 532. 
On this rule, sec also 58 C. 55=132 I.C. 
631=1931 C. 385. Rr. 100 and 101 are not 
confined to cases of exclusive possession 
alone, but are applicable to joint possession 
also. (Ibid.) (Sec also 17 B. 718, Diss. ; 
18 C.W.N. 695, Ref. But sec 83 I.C. 599 
= 1924 P. 506; 1933 P. 132. also 20 
I.C. 253 and 1924 P. 506, Ref.). Where 
an application under O. 21, R. 100 has been 
dismissed for default, the party aggrieved 
has a direct remedy by way of regular suit 
under O. 21, R. 103 and the ex parte order 
cannot be set aside and the application 
restored under S. 151. (47 C.L.J. 87, 

Dist. ; 31 C.W.N. 576 and 45 C.L.J. 557, 
Ref.) 152 I.C. 24=59 C.L.J. 218=1934 
C. 653. A l tentative reliefs. — In a petition 
deliberately filed under R. 100, the alter- 
native prayer for relief under S. 47 cannot 
be entertained. 145 I.C. 174=1933 M. 482. 

R. 101 is applicable to proceedings under 
the Madras Estates Land Act by reason of 

S. 192 of the Estates Land Act. 157 I.C. 
1066=1935 M.W.N. 633=41 L.W. 623= 
1935 M. 309=68 M.L.J. 324. 

Suit. — A person can file a regular suit 
■without proceeding under this rule. 10 M. 
53. A person dispossessed in execution of 
a decree against another is not bound to 
institute proceedings under this. 27 M. 
262. See also 5 M.L.J. 252. When dis- 
possessed under this rule a mortgagee 
decree-holder purchaser cannot claim com- 
pensation. 63 I.C. 126=25 C.W.N. 756. 
Equities in favour of purchaser could be 
considered in the suit and not under this rule. 
24 L.W. 389=97 I.C. 605=1926 M. 1127. 

Appeal. — No appeal lies from an order 
under this rule. 41 I.C. 891=57 P.R. 
1917. But where the question is between 
the parties to the suit or their representa- 
tives, an appeal lies. 41 M.L.J. 54=63 
I.C. 730; 144 I.C. 472=38 L.W. 199=1933 
M. 569; 60 C. 832=37 C.W.N. 671 = 1933 
C. 680. 

Practice and procedure. — In a petition 
under R. 100 it is a serious irregularity to 
aslc decree-holder to begin his case and exa- 
mine his witnesses and then to examine the 
witnesses of the claimant. It justifies inter- 
ference in revision. 1931 M. 534=132 I.C. 
301. An order on an application under 
R. 100 without allowing any oral evidence 
to be led by the parties, on the ground that 
there was sufficient documentary evidence 
on record, is illegal and is liable to be set 


aside in revision. Court should dispose of 
the matter only after allowing the parties to 
produce whatever evidence they desire, oral 
or documentary. 1935 A. 457=1935 A. 
L.J. 419=158 I.C. 33=1935 A.W.R. 328. 
Subsequent events after application can be 
taken notice of by Court and relief granted 
on the basis of such events. 37 C.W.N. 339 
=60 C. 685=145 I.C. 663=1933 C. 534. 
Mortgage suit — Third party impleaded — 
Omission to raise available plea — Plea 
whether cannot be raised in execution. 60 

C. 832=37 C.W.N. 671=1933 C. 680. 

Limitation. — See 58 C. 55=132 I.C. 631 
= 1931 C. 385. 

O. 21, R. 101. — An order under this rule 
is conclusive until displaced by a suit. 27 
I.C. 29=1914 M.W.N. 897. But it does 
not affect a party’s right to possession upon 
redemption. 54 I.C. 276=17 N.L.R. 33. 
When the execution is transferred to 
Collector, the Court has no power to act 
under this rule. But when Collector’s 
power is exhausted, the Court which made 
the decree should act. 38 B. 673=26 I.C. 
266. No question of title can be investi- 
gated under this rule. 22 I.C. 707=19 C. 
L.J. 13. R. 101 is applicable to proceed- 
ings under the Madras Estates Land Act 
by reason of S. 192 of Act. 68 M.L.J. 
324. 


On his own account. — A claimant in 
possession on his own account though with- 
put title is entitled to succeed under this 
-ule. 98 I.C. 541=1927 C. 339. See also 
>5 C.L.J. 416. A mortgagee in possession 
s in possession on his own account. 2 A. 
M. A member of a joint Hindu family 
tannot say that he is in possession of any 
particular portion of the joint property on 
lis own account. 17 B. at 721. Possession 
py enjoyment and receipt of rent is enough. 

15 W.R. 70. But see 33 C. 487; 14 Pat. 
-.T. 573=1933 P. 581. 

Limitation. — An order dismissing a claim 
mist he challenged within one year. 45 M. 
_T. 690=47 M. 160. See also 58 C. 55 
= 132 I.C. 631=1931 C. 385. , . . 

Appeal. — S. 104 of the Code read with 
D. 43 shows that no appeal lies against an 
prdcr under R. 101. Such an order may 
lowcver be made the subject of revision. 

16 R.D. 160. , 

Revision. — A n order under this rule ca - 

pot be rectified in revision as a/ c medy lies 

mder R. 103. 129 P.L.R. 

183. But 58 C. 55, infra; M C.W.N . 
577. See also 16 R.D. 160; 65 C.L.J. ,416. 
rhe power conferred upon any party by 
R. 103 to institute a suit. does not restrict 
the High Court from using its rcvisionai 
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102. Nothing in rules 99 and 101 shall apply to resistance or obstruction in 

Rules not applicable to tram- 1°/ * ^ eCrCe f ° r th '; Possession of immovable 

force pendente lite. p operty by a person to whom the judgment-debtor 

has transferred the property after thr incfitmievr, 
suit in which the decree was passed or to the dispossession of any such person. ^ 

103. Any party not being a judgment-debtor against whom an order is made 

Orders conclusive subject to estaMish^fhe^r Vlff 9 °[- r ? ,C , I01 . ma >” ,nstit Ute a suit 
regular suit. to csta . bl,sh the right which he claims to the present 

of such suit (if any), the o^an V cond^^T ^ bU '’ the 


NOTES. 

powers to correct the errors or illegalities 
of subordinate Courts in proceedings under 
R. 101. See 58 C. 55=132 I.C. 631=1931 
C. 385. An investigation under Rr. 100 
and 101 of O. 21 is restricted to the ques- 
tion of possession only and even though the 
applicant may not have good title to the 
property, if he can show that he was not in 
possession on behalf of the judgment-debtor 
hut on his own account, he must, under 
R. 101, be put in possession of the property 
1937 O.W.N. 690= A . I. R. 1937 Oudh 400. 

O- 2}, R n l02.-See 42 I.C. 523=6 L. 
W. 568; 1926 M 963=51 M.L.J. 256. 
Ine rule of Its pendens is expressly recog- 
nised in O. 21, R. 102, as regards transfers 
in the course of execution proceedings. The 
language of the rule is sufficiently wide to 
cover both voluntary alienations on the part 
of a judgment-debtor and transfers by a 
Court sale or a sale under the Public 
Demands Recovery Act. I.L.R. (1939) 

2 Cal. 63=43 C.W.N. 692=A.I.R: 1939 
Cal. 709. R. 102 does not in terms apply 

!? a , n J nv ;°‘ untar >' salc - 157 I.C. 86=16 
Pat.L.T. 220=1935 P. 230. When a party 
raises the question of hs pendens before the 
Court and wants the Court to decide the 
matter not upon the plain language of 
K. 102 but upon the general doctrine of 
/it pendens , the Court has to find out whether 
tlie decree is collusive or not. And if the 
Court decides that the decree was collusive 
it cannot be interfered with in revision as 
being without jurisdiction. 157 I C 86— 
16 Pat.L.T. 220=1935 P. 230. 

O; 21, R. 103. — The rule is intended to 
deprive the claimant of his remedy by way 
of an appeal or application for revision to a 
higher Court, and to declare that the adverse 
order shall be conclusive against the claimant 
subjedt however to the result of any suit 
which he may file to establish his claim to 
the present possession of the property’ 
which is the subject-matter of the order 
passed against him. The rule goes no fur- 
ther than that and the claimant is not requir- 
ed to file a suit for setting aside the adverse 
order passed against him, but to establish 
his right. 156 I.C. 702=1935 S. 129. The 
object of O. 21, R. 103 is to have a speedy 
settlement of questions of title raised in exe- 
cution sales. But the institution of a suit 
by the unsuccessful party is not the only 
remedy for getting the adverse order super- 


seded. What is contemplated as necessary 

of ariehtn 2® ordcr is the ^abhshment 
ot a right to the property. Consequently if 

the unsuccessful party is able to get his right 

inl^ui*^ e * tabhs . hed w ‘ thin a year, though 
»n a suit instituted not by him but against 

urn, the order under R. 103 must be held 

to have been superseded by the later adjudi- 

s not’th, f makC - the ° rdcr concl “sive 

is not the failure to institute a suit but the 

thrr U /f C ,0 ., havc ^ ri & h t established. if 
therefore the unsuccessful party’s title is 

declared or established within a year of the 

dam r it ?, rdCr *“kr SUit Wherein hc is a 
a suit Jitt" obhgatory on him to institute 

the property 1 . 1 1937 M W n'' 258— a'^R 0 

1937 Mad. 582=45 L . W\ 568= ( 1 937^ / M ] 

l.j. 00/ It is not correct to hold that in 

a A S r U ' t “ ndcr °- .21, R. 103, the Court has 
merely to ascertain whether the plaintiff was 

m possession at the date of the oVder agaiS? 

him, which has given rise to the suit 8 The 

n U JL r T r £V hC , P ,aintiff to establish the 

S ion nf t! ,Ch hC C aimS t0 ,he presen t P°SSCS- 

938Pm 4 ^ OP t^- 7Pat - 164 =A.I.R. 

1 , at - 433 - Th ,s rule applies only where 

an order under R. 98, 99 or 101 has been 

l^fc 6 lh C \a\ 5 ?i 1923 L - 145 ‘ 

132 I.C. 844=1931 L. 686. The orders 
referred to do not refer to those passed 
without mvestigation arid not on the merits. 

23 N.L.R. 94=97 I.C. 178=1926 N 423 
ihe rule is confined to suits for possession 
by purchaser under his purchase. It does 

30 C WM tS ^ ed r^i? er causes of ac tion. 

3U C.W.N. 163=42 C.I I S7R n,,. 

a3 B. 668=31 Bom.L.R. 765=1929 B 379^ 

voived rU ^d aP S P , 4 S 7 W, r ? tranRers arc inl 

\ol\ed and S. 47 where the parties in the 

730 cJ nV /° ,Ve l* 41 T M ' L J- 54=63 I.C. 

5“ also 39 M -L.T. 281. The word 
party means party to the petition and to 
the execution. 43 M. 696=39 M.L.J. 456. 

Whcr/^b 02 I,C * 446=8 Pat.L.T. 654. 

[ e r f ‘ he , manager of a joint Hindu family 
obstructs delivery of property to a purchaser, 
and he obstruction is ordered to be remov- 
# he Court holding that the manager was 
not in possession, it must be taken that the 
manager is acting on behalf of the entire 
tam.ly. If no suit is filed to set aside that 
order within one year, it becomes final and 
conclusive not only as against the manager 
but against all the members of the family. 
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NOTES. 

1940 M.W.N. 144=51 L.W, 386=A.I.R. 
1940 Mad. 636. See also 1937 0,W.N. 822= 
1937 Oudh 401. Right of suit — Plaintiff pur- 
chasing property during pendency of parti- 
tion suit — Defendants subsequently purchas- 
ing same property from party to whom it is 
allotted by final decree— Dismissal of plain- 
tiff's objection under R. 100 in execution 
proceedings by defendants. Held, in suit by 
plaintiff under R. 103, that his proper course 
was to proceed under S. 47, and the plaintiff 
had no locus standi to maintain an applica- 
tion under R. 100 and his suit under R. 103 
was also not maintainable. 148 I.C. 731= 
1934 L. 457. Symbolical delivery does not 
amount to dispossession. 1 L.W. 31=24 
I.C. 771. A transfer by vendee from the 
defendant is valid in the absence of an order 
preventing the vendee from disposing of the 
property pending the suit. 89 I.C. 990= 
1925 B. 413. Where during the pendency of 
a suit under O. 21, R. 103, the plaintiff loses 
possession of the property, an order for 
restoration of possession would be justified, 
if the suit is ultimately decreed. 1939 O. 
W.N. 876=1939 A.W.R. (C.C.) 193. 

Suit. — The scope of a suit under R. 103- 
is not the determination of merely the ques- 
tion of possession, but the establishment 
of the right or title by which the plaintiff 
claims present possession of the property. 36 
Bom.L.R. 1074. See also 1939 Pat. 7. In 
a suit under this rule the claimant is not con- 
fined to a mere declaration of his right it is 
open to him to seek consequential relief by 
way of possession. 156 I.C. 702=1935 Sind 
129. See also 1939 Pat. 7. A person who, 
claiming through the judgment-debtor, 
resists the decree-holder purchaser in taking 
possession cannot be heard to say that the 
decree on w'hich the suit under R. 103 is 
based was without jurisdiction. 64 C.L.J. 
115=41 C.W.N. 396=1937 Cal. 88. A person 
whose application under R. 100 is dismissed 
has a statutory right of suit under R. 103, 
and it makes no difference that he did not 
prefer an objection under R. 58. 132 I.C. 

201=1931 L. 598. In a suit under this rule 
the plaintiff’s title alone and not the mode in 
which or the point of time at which the 
ouster took place is material. 16 I.C. 741 = 
18 C.W.N. 473. Where a claim was not 
treated as a suit, but the question was treat- 
ed as an interlocutory proceeding, an order 
will not operate as res judicata in any sub- 
sequent proceeding. 44 M.L.J. 443=72 I.C. 
582=1923 M. 514. Suit under O. 21, R. 
103 — If continuation of claim under O. 21, 
R. 11 — Special oath in claim not necessarily 
conclusive in suit under S. 103. 51 L.W. 449 
= 1940 Mad. 627= (1940) 1 M.L.J. 685. 
Where the decree-holder sells his own pro- 
perty by mistake, his only remedy is by suit. 
15 L.W. 272=1922 M. 63. On this rule see 
also 132 I.C. 844=1931 L. 686; 18 Pat.L.T. 
833=1938 Pat. 615; 19 Pat.L.T. 80. 

Parties. — R. 103 does not purport to lay 


down what may or may not be included in a 
suit filed for the purpose indicated therein, 
or what persons may be impleaded as parties 
to such a suit. 156 I.C. 702=1935 Sind 129; 
judgment-debtor is not a necessary party to 
a suit under this rule ( Ibid . ) As it is essen- 
tial for the plaintiffs in a suit under O. 21, 
R. 103, to establish their right not only 
against the decree-holder, but also against 
the judgment-debtor, in such cases, the judg- 
ment-debtor would be a proper if not a 
necessary party. 1938 N.L.J. 107=A.I.R. 
1938 Nag. 300. 

Forum. — The suit can be instituted only in 
the Court within whose jurisdiction the pro- 
perty lies. 6 Bom.L.R. 301. The proof 
required in the suit is not that of actual pre- 
sent possession merely, but includes a right 
to present possession as well. 44 M. 227= 
39 M.L.J. 626. 

Matters to de determined in suit. — In a 
suit by the execution purchaser for partition 
and separate possession of the property pur- 
chased by him, the defendant resistor is pre- 
cluded from re-agitating the questions which 
he has put forward and which have been 
adjudicated upon in the obstruction proceed- 
ings. So far as the conclusiveness enacted 
in the final part of R. 103 is concerned, it 
makes no difference whether the questions 
arc sought to be re-agitated by a person as 
plaintiff or as defendant. But it will be 
going too far if it were held that every 
issue sought to be raised must be taken to be 
pretluded by R. 103. Issues which could 
not he raised in the obstruction proceedings 
such as one which attacks the validity of the 
decree in execution of which the proceedings 
arose, can be raised in the suit and arc not 
precluded by R. 103. 45 L.W. 91=1937 

Mad. 366= (1937) 1 M.L.J. 122. See also 
41 C.W.N. 396=1937 Cal. 88; 1938 P. 
W.N. 455=1938 Pat. 558=19 Pat.L.T. 916; 


1939 Pat. 7. 

Property attached and sold jointly own- 
ed DY JUDGMENT-DEBTOR AND HIS WIFE — PUR- 
CHASER'S right to possession. — The proper- 
ty attached was joint property of the judg- 
ment-debtor and his wife and only the judg- 
ment-debtor’s interest therein was attached 
and sold in execution proceedings and the 
extent of that interest was not determined. 
Held, it was not possible to hand over any 
portion of the property to the decrcc-holder- 
purchascr as being the share of the judg- 
ment-debtor. The judgment-debtor s inte- 
rest must first be divided off. 1935 R. H 
=154 I.C. 1045. „ , A1 r p 

Appeal. — In a suit under R. 103, L. r. 

Code, against the Official Receiver represent- 
ing the estate of an insolvent, a decree . 
passed in favour of the plaintiff. ^ 1 
cial Receiver did not prefer an 
appellant, who was one of the cr ■ 
the insolvent, represented by the ^Official 
Receiver in the trial Court, P • 
appeal against the decree in so faras u 
latcd to the Official Receiver and in apphea 
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LOC. AM. — [Allahabad.] Add the following Rules to O. 21 : — 

104. When the certificate prescribed by S. 41 is received by the Court] which sent the 
decree for execution, it shall cause the necessary details as to the results of execution to be entered in 
its register ol Civil Suits before the papers are transmitted to the record room. 

105. Every attachment of movable property under r. 43, of Negotiable Instruments under 
r. 51 and of immovable properly under r. 54, shall be made through a Civil Court Amin, or Bailiff, 
unless special reasons render it necessary that any other agency should be employed ; in which case 
those reasons shall be stated in the handwriting of the presiding Judge himself in the order for attach- 
ment. 

106. When the property which it is sought to bring to sale is immovable property within 
the definition of the same contained in the law for the time being in force relating to the registration 
of documents, the decree-holder shall file with his application for an order for sale a certificate from 
the Sub-Registrar within whose sub-district such property is situated, showing that the Sub-Registrar 
has searched his Book Nos. I and II and their indices for the past twelve years preceding the mortgage 
or the attachment as the case may be and stating the encumbrances, if any, which he has found on 
the property. 

107. Where an application is made for the sale of land or of any interest in land, the Court 
shall, before ordering sale thereof, call upon the parties to state whether such land is or is not ancestral 
land within the meaning of Notification No. 1887-I— 238-10, dated 7th October, 191 1, of the Local 
Government, and shall fix a date for determining the said question. On the day so fixed, or on anv 
date to which the enquiry may have been adjourned, the Court may take such evidence by affidavit 
or otherwise, as it may deem necessary, and may also call for a report from the Collector of the District 
as to whether such land or any portion thereof is ancestral land. After considering the evidence and 



NOTES. 

on behalf of himself and the general, body of 
creditors o£ the insolvent. Held, that appeal 
was not competent, nor was it a proper case 
for grant of leave. 57 M. 670=150 I.C. 
538=39 L.W. 624=1934 M. 360=66 M.L. 
J. 532. 

Revision. — Order on application under 
R. 100 — Revision — Competency — Grounds 
for interference. 44 L.W. 703; 18 Pat.L. 
T. 833=1937 Pat. 615. If an appeal is 
wrongly entertained against an order under 
this rule the appellate Court acts without 
jurisdiction, and the case is clearly one for 
revision by High Court, which has power to 
interfere either under the appellate jurisdic- 
tion or rcvisional jurisdiction. Even if a 
second appeal is not competent, High Court 
will interfere in revision. 165 I.C. 986=17 
Pat.L.T. 815=1937 Pat. 136. 

Limitation.— The suit must be filed with- 
in one year from the date of the order. 
Art. 11, Limitation Act, applies. See 9 M. 
L.J. 131 ; 44 A. 607; 10 B. 6(M; 26 B. 730; 
19 Pat.L.T. 781 = 1938 P.W.N. 836; 1 L. 
57; 34 C. 491; 27 M. 23; 103 P.L.R. 1916 
— 36 I.C. 211. Not only is a suit barred, 
but defence will also be barred after the 
prescribed time. 38 I.C. 216. But if an 
order for delivery was not enforced, the 
defence can be raised at any time to such a 
suit. 45 I.C. 24=23 M.L.T. 233. A 
mortgagee whose claim has been rejected can 
sue after the lapse of one year. 29 C. 25. 
Dismissal for default of an application under 
R. 101 is not an order on merits and so limi- 
tation for suit does not start from the date of 
the dismissal. 45 I.C. 102=14 N.L.R. 66. 
As to appeal, see 90 I.C. 952=1925 M. 1198! 

Practice and Procedure — Amendment of 
Plaint. — The suit to establish the right to 
possession contemplated by R. 103 is not one 
under S. 9 of the Specific Relief Act. Where 
suit is erroneously framed under the latter 
provision, the Court may in a proper case 


permit the party to amend the plaint so as to 
convert it into an ordinary suit for posses- 
s A ,on - , 19 32 A.L.J. 812=139 I.C. 366=1932 
A. 703. The proviso to S. 42 Specific Relief 
Act, does not take away special right con- 
ferred by this rule. Plaintiff suing under 
this rule for declaration of his title need not 
ask for possession also. 151 I.C, 59t= 1 7 N.L. 

J 69 - a vcn( lec under 

O. 21, R. 103 Nature of — Plaintiff can claim 
rights under S 53-A, T.P. Act, under prin- 

-1 940 Oudh erf 1 ' rmanCC * 1939 ° • W • N • 876 


Court-fee. -O. 21, R. 103 enables a suit 
to be filed on a Court-fee of Rs. 20 for pos- 
session, by a person who has been dispossess- 
cd in execution of a decree to which he is not 
a party, and whose application under R. 100 
lias been disallowed. Though the plaint 
does not purport to be filed under R. 103, 
when the plaint contains the necessary 
allegations the suit can be held to be 
one under the rule. It is the substance 
rather than the form of the suit which should 
be considered in determining the nature of th-* 

n'l T 19 H)7 A ' TK L,J/ 1( ?' - See als ° 193 ^ 
rl 01 r» f , he V1CW that in a suit under 

u. <sl, K. 103 the plaintiffs would have to 
pay Court-fees on that part of the claim 
which amounts to a prayer for recovery of 
posse s si on is erroneous. 174 I.C. 630=1938 
KW.N. 307=19 Pat.L.T. 250=1938 Pat. 

6. 21, R. 105 (All.).— The provision in 
. * or recording the reasons for employ- 

ing an agency other than an amin or bailiff 
for making an attachment is not mandatory 
but directory. An order, therefore, for the 
appointment of a vakil to make an attach- 
ment is a good order and the attachment is 
not illegal or without jurisdiction, notwith- 
standing the fact that the Court has omit- 
ted to record the reasons in the order ap- 
pointing him. 154 I.C. 631=1935 A.L I 
367=1935 A.W.R. 206=1935 A. 490 
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the report, if any, the Court shall determine whether such land, or any, and what part of it, is ancestral 
and. 1 he result of the enquiry shall be noted in an order made for the purpose by the presiding 
Judge in his own handwriting. s 

ioO. When the property which it is sought to bring to sale is revenue paying or revenue 
cL u an ^ ' n,ercst * n land, and the decree is not sent to the Collector for execution under 
. oo, the Court, before ordering a sale, shall also call upon the Collector in whose district such property 
is situate to report whether the property is subject to any (and, if so, to what) outstanding claims 
on the part of Government. 

109. The certificate of the Sub- Registrar and the report of the Collector shall be open to the 
inspection of the parties or their pleaders, free of charge, between the time of the receipt by the Court 
and the declaration of the result of the enquiry. No fees arc payable in respect of the report by the 
Collector. 

The result of the enquiry under r. 66 shall be noted in an order made for the purpose 
by the presiding Judge in his own handwriting. The Court may in its discretion adjourn the inquiry, 
provided that the reasons for the adjournment arc stated in writing, and that no more adjournments 
are made than arc necessary for the purposes of the enquiry. 

. 1 1 1 ' ^ after proclamation of the intended sale has been made any matter is brought to the 

notice of the Court which it considers material for purchasers to know, the Court shall cause the same 
to be notified to intending purchasers when the property is put up for sale. 

* The costs of the proceedings under rr. 66, 106 and 108 shall be paid in the first instance 
by the decree-holder ; but they shall be charged as part of the costs of the execution unless the Court, 
for reasons to be specified in writing, shall consider that they shall cither wholly or in part be omitted 
therefrom. 


i 1 3 - Whenever any Civil Court has sold, in execution of a decree or other order, any house 
or other building situated within the limits of a Military cantonment or station, it shall, as soon as the 
sale has been confirmed, forward to the Commanding Officer of such cantonment or station for his 
information and for record in the brigade or other proper office, a written notice that such sale has 
taken place, and such notice shall contain full particulars of the property sold and of the name and 
address of the purchaser. 

114. Whenever guns or other arms in respect of which licences have to be taken by pur- 
chaser under the Indian Arms Act (XI of 1878) arc sold by public auction in execution of decrees by 
order of a Civil Court, the Court directing the sale shall give due notice to the Magistrate of the district 
of the names and addresses of the purchasers, and of the time and place of the intended delivery to 
the purchasers of such arms, so that proper steps may be taken by the police to enforce the require- 
ments of the Indian Arms Act. 


1 15. When an application is made for the attachment of livestock or other movable property, 
the decree-holder shall pay into Court in cash such sums as will cover the costs of the maintenance 
and custody ol the property for fifteen days. If within three clear days before the expiry of any such 
period of filteen days, the amount of such costs for such further period as the Court may direct be not 
paid into Court, the Court, on receiving a report thereof from the proper officer, may issue an order 
for the withdrawal of the attachment and direct by whom the costs of the attachment arc to be paid. 

116. Livestock which has been attached in execution of a decree shall ordinarily be left at 
the place where the attachment is made either in custody of the judgment-debtor on his furnishing 
security, or in that of some landholder or other respectable person willing to undertake the res- 
ponsibility of its custody and to produce it when required by the Court. 

— * ^ 1 ^ livestock cannot be provided for in the manner described in the last 

preceding rule, the animals attached shall be removed to the nearest pound established under the 
Cattle I respass Act, 1871, and committed to the custody of the pound-keeper, who shall enter in a 
register — (a) the number and description of the animals ; ( b ) the day and hour on and at which 
they were committed to his custody ; (c) the name of the attaching officer or his subordinate by whom 
they were committed to his custody and shall give such attaching officer or subordinate a copy of the 
entry. 


1 1 8. For every animal committed to the custody of the pound-keeper as aforesaid, a charge 
shall be levied as rent for the use of the pound for each fifteen or part of fifteen days during '''•“ch 
such custody continues according to the scale prescribed under S. 12 of Act I of 1871. And the 
sums so levied shall be sent to the Treasury for credit to the Municipal or District Board, as the case 
may be, under whose jurisdiction the pound is. All such sums shall be applied in the same manner 
as fines levied under S. 12 of the said Cattle Trespass Act. 

1 19. The pound-keeper shall take charge of, feed and water animals attached and committed 
as aforesaid until they are withdrawn from his custody as hereinafter provided and he shall be entitle 
to be paid for their maintenance at such rates as may be, from time to time, prescribed under proper 
authority. Such rates shall, for animals specified in the section mentioned in the last preceding ru .^j 
not exceed the rates for the time being fixed under S. 5 of the same Act. In any case lor 
reasons to be recorded in writing the Court may require payment to be made for maintcnan 
higher rates than those prescribed. 

120. The charges herein authorised for the maintenance of livestock shall be paid to t c 
pound-keeper by the attaching officer for the first fifteen days at the time the animals are commi 

to his custody, and thereafter for such further period as the Court may direct, at the commcncein 
of such period. Payments for such maintenance so made in excess of the sum due for the num 
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days during which the animals may be in the custody of the pound-keeper shall be refunded by him 
to the attaching officer. 

121. Animals attached and committed as aforesaid shall not be released from custody by the 
pound-keeper except on the written order of the Court, or of the attaching officer, or of the officer 
appointed to conduct the sale ; the person receiving the animals, on their being so released, shall 
sign a receipt for them in the register mentioned in r. 1 18. [See 134 I.C. 836= 1931 A.L.J. 865= 1931 
A. 567 (F.B.).] 

122. For the safe custody of movable property other than livestock while under attachment, 
the attaching officer shall, subject to approval by the Court, make such arrangements as may be 
most convenient and economical. 

123. With the permission of the Court the attaching officer may place one or more persons 
in special charge of such property. 

124. The fee for the services of each such persons shall be payable in the manner prescribed 
in r. 1 16. It shall not be less than four annas, and shall ordinarily not be more than six annas per 
diem. The Court may, at its discretion, allow a higher fee ; but if it does so, it shall state in writing 
its reasons for allowing an exceptional rate. 

125. When the services of such person are no longer required the attaching officer shall give 
him a certificate on a counterfoil form of the number of days he has served and of the amount due to 
him and on the presentation of such certificate to the Court which ordered the attachment, the amount 
shall be paid to him in the presence of the presiding Judge : Provided that, where the amount does 
not exceed Rs. 5, it may be paid to the sahna by money order on requisition by the Amin, and the 
presentation of the certificate may be dispensed with. 

126. When in consequence of an order of attachment being withdrawn or for some other 
reason, the person has not been employed or has remained in charge of the property for a shorter 
time than that for which payment has been made in respect of his services, the fee paid shall be refunded 
in whole or in part, as the case may be. 

127. Fees paid into Court under the foregoing rules shall be entered in the Register of Petty 
Receipts and Re-payments. 

128. When any sunt levied under r. 1 19 is remitted to the Treasury, it shall be accompanied 
by an order in triplicate (in the form given as Form 9 of the Municipal Account Code), of which 
one part will be forwarded by the Treasury Officials to the District or Municipal Board, as the case 
may be. A note that the same has been paid into the Treasury as rent for the use of the pound, 
will be recorded on the extract from the pass-book. 

129. I lie cost ol repairing attached property for sale, or of conveying it to the place where 
it is to be kept or sold, shall be payable by the decree-holder to the attaching officer. In the event 
of the decree-holder failing to provide the necessary funds, the attaching officer shall report his default 
to the Court, and the Court may thereupon issue an order for the withdrawal of the attachment and 
direct by whom the costs of the attachment arc to be paid. 

130. Nothing in these rules shall be deemed to prevent the Court from issuing and serving 
on the judgment-debtor simultaneously the notice required by O. 21, rr. 22, 66 and 107. 

Garnishee Orders . 

1 31. The Court may, in the case of any debt due to the judgment-debtor (other than a 
debt secured by a mortgage or a charge or a negotiable instrument, or a debt recoverable only in a 

_ _ T1 NOTES. O. 21, R. 125 (Allahabad): Scop^T 

O. 21, K. 122 (Allahabad). — Where a There is no provision in R. 125 or in any 
Commissioner ‘appoints a supurddar and en- other part of O. 21, authorising the execut- 
trusts him with custody of movable ing Court to adjudicate on a dispute between 
property and the action taken by the Com- the decree-holder and his shahuas It has to 
nussioner meets with the approval of the be decided in a separate suit 152 I C 932 
Court, the responsibility for the safe cus- =1935 A.L.J. 78=1935 A 102 
tody of the property shifts on to the supurd- O. 21, R. 131 (Allahabad) .—Mortgage 
dar, notwithstanding the fact that the Com- money left by the mortgagor with the mort- 
missioner did not obta.n the previous per- gagee, out of the consideration for a posses- 
missionM the Court to appoint him. 154 sory mortgage deed executed by him 

}}~ £ /Aii a A ' * or P a >' men nt to his creditor, is not a debt 

O. 21, K. 124 (Allahabad).— An order as contemplated in R. 131, and cannot be 

by the executing Court calling upon the attached in execution of a decree against the 

decree-holder to pay a certain sum of money mortgagor. 1934 A.L.J. 89^=1934 A. 954. 

to a custodian or supurddar by way of fees There is nothing in the words of R. 131 of O. 

P W,' a u l T'fe u R n l24 ’ 38 amc ™i ed ^ *!* 21, or anything in the principle underlying 

Allahabad High Court, is not without juris- the garnishee orders which would justify a 

diction. It is the execution Court only which construction restricting the word “charge 1 ' 

can settle the fee which is to be paid to the in R. 131 to a charge created by act of par- 

custodian under the rule, and it is only the ties only. A charge created by operation 

decree-holder, as the person who has got the of law is equally within the purview of R. 

property attached, that can be called upon to 131. 1940 A.W.R. (H.C.) 470=1940 A. 

pay the fee. 1937 A.W.R. 141=1937 A.L. L.J. 744=1. L.R. (1940) All. 881=A.I.R. 

J- 160. 1940 All. 500. 


C. C M —140 
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Revenue Court) or any movable property not in the possession of the judgment-debtor, issue a notice 
to any person (hereinafter called the garnishee) liable to pay such debt or to deliver or account for 
such movable property, calling upon him to appear before the Court and show cause why he should 
not pay or deliver into Court the debt due from or the property deliverable by him to such judgment- 
debtor, or so much thereof as may be sufficient to satisfy the decree and the cost of the execution. 

[For form of notice under this rule, see p. 983.] 

132. If the garnishee docs not forthwith or within such time as the Court may allow pay or 
deliver into Court the amount due from or the property deliverable by him to the judgment-debtor 
or, so much as may be sufficient to satisfy the decree and the cost of execution, and docs not dispute 
his liability to pav such debt or deliver such movable property or if he docs not appear in answer to 
the notice, then tta^purt may order the garnishee to comply with the terms of such notice and on 
such order execution may issue as though such order were a decree against him. 

133. If the garnishee disputes his liability the Court, instead of making such order, may order 
that any issue or question necessary for determining his liability be tried as though it were an issue 
in a suit ; and upon the determination of such issue shall pass such order upon the notice as shall 
be just. 

134. Whenever in any proceedings under these rules it is alleged, or appears to the Court 
to be probable, that the debt or property attached or sought to be attached belongs to some third 
person or that any third person has a lien or charge upon, or interest in it, the Court may order such 
third person to appear and state the nature of his claim, if any upon such debt or property and prove 
the same, if necessary. 

* 35- After hearing such third person, and any other person who may subsequently be ordered 
to appear or in the case of such third or other person not appearing when ordered, the Court may 
pass such order as is hereinbefore provided or make such other order as it shall think fit, upon such 
terms in all cases with respect to the lien, charge or interest, if any, of such third or other person 
as to such Court shall seem just and reasonable. 

136. Payment or delivery made by the garnishee whether in execution of an order under 
these rules or otherwise shall be a valid discharge to him as against the judgment-debtor, or any other 
person ordered to appear as aforesaid, for the amount paid, delivered or realised although such order 
or the judgment may be set aside or reversed. 

137. Debts owing from a firm carrying on business within the jurisdiction of the Court may 
be attached under these rules, although one or more members of such firm may be resident out of the 
jurisdiction : Provided that any person having the control or management of the partnership business 
or any member of the firm within the jurisdiction is served with the garnishee order. An appearance 
by any member pursuant to an order shall be sufficient appearance by the firm. 

138. The costs of any application under these rules, and of any proceedings arising therefrom 
or incidental thereto, or any order made thereon, shall be in the discretion of the Court. 

>39- (0 Where the liability of any garnishee has been tried and determined under these 
rules, the order shall have the same force and be subject to the same conditions as to appeal or otherwise 
as if it were a decree. 

(2) Orders not covered by clause (t) shall be appealable as orders made in execution. 

Illustration. — An application for a garnishee order is dismissed either on the ground that the 
debt is secured by charge or that there is no prima facie evidence of debt due. This order is appealable 
as an order in execution. 

140. All the rules in this Code relating to service upon cither plaintiffs or defendants at the 
address filed or subsequently altered under O. 7 or O. 8 shall apply to all proceedings taken 
under O. 21 or S. 47. . 


NOTES. 

O. 21, R. 139 (Allahabad): Order aga- 
inst GARNISHEE — NATURE OF COST — RlGHT 
to sett off. — The conjoint effect of Rr. 19, 
132, 133 and 139 is that if the garnishee is 
ordered to pay a certain sum of money to 
the decree-holder, such order is a decree 
which virtually becomes part and parcel of 
the original decree passed in the suit. It 
cannot be said that the two decrees are de- 
crees in separate suits, because the order 
against the garnishee which ex hypothesi 
amounts to a decree, has been passed in exe- 
cution proceedings in the same suit. When 
an order of payment is passed against a gar- 
nishee, such order supplements the decree 
passed in the original suit. In these circum- 
stances, the garnishee has a right under R. 19 
to obtain a set-off in respect of costs award- 
ed to him under the original decree. 152 
I.C. 96=1934 A. 1056. Sub-R. (2) of 
R. 139 of O. 21 is intended to cover the 


case where the decision is that the application 
should be dismissed and sub-R. (1) is in- 
tended to cover the case where the applica- 
tion is allowed. Th object of the distinction 
may be to exempt a decree-holder who has 
already paid court-fee on his plaint from a 
further ad valorem payment, where he has to 
appeal from ^ dismissal of a garnishee appli- 
cation. But where the appeal has to be 
brought by a garnishee when his liability is 
held to exist, the garnishee may have been 
intended to pay ad valorem court- fee, as he 
has not paid any court-fee in the lower Court. 
Where the liability of a garnishee has been 
held to exist and an appeal is preterre , > 
is on account of the special provision 
O. 21, R. 139 (1). The words ref- er to 
those conditions of an appeal as if 1 
a decree — and one of such conditions 
appeal from a decree for money if 1 P 
ment of ad valorem court-fees. l^ s • * 
J. 232=A.I.R. 1938 All. 254. 


